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State of Oregon 

ENVIRONMENTAL QUALITY COMMISSION 

AGENDA 

REGULAR MEETING - July 23, 1992 
DEQ Conference Room 3a 

811 S. W. 6th Avenue 
Portland, Oregon 

10:00 a.m. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission 
may deal with any item at any time in the meeting. Times noted on the agenda are approximate. 
An effort will be made to consider items with a designated time as close to that time as possible. 
However, scheduled times may be modified if agreeable with participants. Anyone wishing to be 
heard or listen to the discussion on any item should arrive at the beginning of the meeting to 
avoid missing the item of interest. 

10:00 a.m. 
KA. Petitions of James River II, Inc., Boise Cascade Corporation, and the City of St. 

Helens for Reconsideration or Rehearing of the Commission's April 16, 1992, Order 
in the Appeals of NPDES Permit No. 100716 (James River) and Permit No. 100715 
(City of St. Helens). 

Rule Adoptions 
Hearings have already been held on the Rule Adoption items; therefore any testimony received will be 
limited to comments on changes proposed by the Department in response to hearing testimony. The 
Commission also may choose to question interested parties present at the meeting. 

B. Proposed Adoption of New Rule to Clarify Procedure for Calculating Mass Load 
Discharge Limits for BOD and Suspended Solids for Domestic Waste NPDES Permits 

C. Proposed Adoption of Rule Amendments to Delay Implementation of the Enterococci 
Bacteria Standard and Reinstate and Substitute the Fecal Coliform Standard in the 
Interim 

~D. Proposed Adoption of Rule Regarding use of Permit as a Shield Language in NPDES 
Permits 

Information Items 

5f E. 

F. 

Status Report on Voluntary Implementation of Agricultural Activities in the Tualatin 
Basin 

Work Session -- Discussion on Water Quality Status Report [305(b) Report] 

REGULAR MEETING - July 24, 1992 
DEQ Conference Room 3a 

811 S. W. 6th Avenue 
Portland, Oregon 

8:30 a.m. 

8:30 a.m. 
G. Approval of Minutes 

X H. Approval of Tax Credit Applications 

Rule Adoptions 
Hearings have already been held on the Rule Adoption items; therefore any testimony received will be 
limited to conunents 011 changes proposed by the Departn1ent in response to hearing testirnony. The 
Co1n1nission also rnay choose to question interested parties present at the n1eeting. 

I. Proposed Adoption of Amendments to Crematory Incineration Rules 
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J. Proposed Adoption of Revision to the Clean Air Act State Implementation Plan: Lane 
Regional Air Pollution Authority Rule Amendments for Kraft Pulp Mills and Excess 
Emissions 

K-1 Proposed Adoption of Rul,es to Update the Visibility Protection Plan 

K-2 Proposed Adoption of Rul<es to Update the Slash Burning Smoke Management Plan 

L. Proposed Adoption of Amendments to Rules for Enforcement Procedures and Civil 
Penalties 

·'* M. Proposed Adoption of Rufos for Oil Spill Prevention and Emergency Response 
Contingency Planning (SB 242) 

Action Items 

N. Request by City of Prineville for an Exception to the Receiving Stream Dilution 
Requirement 

0. Request By Unified Sewerage Agency for an Exception to the Receiving Stream 
Dilution Requirement for the Durham and Rock Creek Wastewater Treatment 
Facilities 

11:30 a.m. 
;;\: P. Public Forum 

This is an opportunity for citizens to speak to the Commission on environmental issues and 
concerns not a part of the agenda for this meeting. Individual presentations will be limited to 5 
minutes. The Commission may discontinue this forum after a reasonable time if an exceptionally 
large number of speakers wish to appear. 

Information Items 

Q. Commission Member Reports (Oral) 

R. Director's Report (Oral) 

1:00 p.m. 
S. Status Report by City of Portland on Progress in Implementation of Combined Sewer 

Overflow Order 

T. Status Report on Bi-State Study on the Columbia River and the Tillamook NEP 
Designation 

The Commission will meet on August 7, 1992, in Portland to consider adoption of the proposed rules on 
chemical process mining. The next regular business meeting will be on September 11, 1992, in Eugene. 

Copies of the staff reports on the agenda items are available by contacting the Director's Offic~ of thP 
Depariment oj Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 229-5395, 
or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

July 6, 1992 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 9, 1992 

To: Environmental Quality Commission 

From: fri'red Hansen ~~~ 
Subject: Overview of Agenda Items I, J, K-1, K-2 

Modem air pollution control programs began to take their current form with the 
passage of the first amendments to the Federal Clean Air Act in 1970. Many of the 
requirements and strategies that we use today are based on programs established by this early 
legislation. As a matter of historic interest, Oregon was the first state, in 1951, to establish a 
statewide air pollution control agency. 

The 1970 amendments established nationwide, health-based ambient air quality 
standards that set maximum concentrations for selected pollutants. This regulatory framework 
accepts the presence of concentration levels of pollution below the standards, though the Act 
contains requirements to prevent deterioration of air quality which is already clean. Wherever 
air pollution exceeds the standards the Act mandates efforts to reduce air emissions so that it 
will comply with the standards - a state responsibility. The central mechanism for doing this 
continues to be the state implementation plan (SIP). Each of the items regarding air quality 
(Items I, J, K-1, K-2) on today's agenda are proposed modifications to Oregon's state 
implementation plan. 

The plan consists of many parts, including specifications for the air quality monitoring 
network, emissions inventory, permitting and enforcement procedures, plans for attainment 
and maintenance of acceptable air quality and adequate state resources and authority to carry 
out the statute. One component of the state implementation plan is the body of regulations 
specifying emission limitations for specific sources of air pollution. Agenda Item I modifies 
control requirements for the operation of crematories, a subset of the rules regarding 
operation of incinerators. These rule modifications are being developed in response to 
industrial concerns regarding the economic and technical feasibility of current requirements 
and public concerns over emissions from these types of sources. 

Besides specifying requirements for point sources such as crematories the state 
implementation plan also details standards for emission of pollutants from widespread or area 
sources of pollution like slash burning (Agenda Items K-1 and K-2). Agenda Item K-2 
describes modifications to the Oregon State Department of Forestry smoke management plan 
for prescribed burning. These rules will provide greater protection from smoke impacts to 
those areas already in violation of the federal air quality standards for small particulate 
matter, PM10• In addition to those regulations designed primarily to protect public health 



Memo To: Environmental Quality Commission 
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from adverse air quality, certain regulations also address the aesthetic impacts of air 
pollution. Agenda Item K-1 proposes modifications to the Oregon Visibility Plan adopted by 
the Commission in 1986. Federal statutes, beginning in 1977 and reaffirmed in the 1990 
amendments to the Clean Air Act, require the states to demonstrate reasonable further 
progress in improving visibility in Class I areas, which in Oregon includes 11 wilderness 
areas and Crater Lake National Park. This proposal is intended to ensure continued visibility 
improvements for those areas. 

The Department of Environmental Quality is the primary regulatory agency in Oregon 
for enforcement of federal and state environmental statutes. In Lane County, however, the 
Lane Regional Air Pollution Authority (LRAPA) is the delegated authority to implement and 
enforce federal and local air pollution laws. LRAPA is the only local air pollution agency in 
Oregon. In order to maintain delegation and local control LRAP A must adopt and enforce 
rules that are at least as stringent as the comparable state rules. 

Air Contaminant Discharge Permits serve as the primary tool for controlling 
emissions from industrial sources. The permit specifies limits for pollutants emitted by the 
source and establishes conditions which minimize their impact on air quality. Recently, the 
Department adopted permit rules that also recognize that emissions outside the permit 
conditions occur during periods of startup, shutdown and maintenance and need to be 
accounted for and controlled to the best extent possible. Agenda Item J represents 
modifications to LRAPA's excess emissions rule that make it consistent with the most recent 
Environmental Protection Agency guidance and state rules. 



Environmental Quality Commission 
~ Rule Adoption Item 
D Action Item Agenda Item _l_ 

July 23, 1992 Meeting D Information Item 

Title: 
Amendments to Crematory Incineration Rules OAR 340-25-890 to -905 

Summary: 
In 1990 the Department of Environmental Quality proposed, and the Commission 
adopted, more stringent rules on the combustion of municipal and hospital wastes in 
incinerators and crematories following growing concerns about emissions from these 
sources. Since that time crematory operators have commented that compliance with 
certain sections of the rules, i.e., required combustion residence times of 1 second, 
would necessitate costly and unnecessary modifications to existing crematory units with 
no appreciable gains in air quality. 

After considerable review of technical information, and consultation with the 
Environmental Protection Agency and other state air quality agencies, Department staff 
found no differences in air quality impacts from the 1 second residence time required by 
the rule versus the operational design value of 0.5 seconds. Staff agreed to the 
modification and, to ensure continued environmental protection, proposed tightening the 
opacity limit from 10% to a "no visible emissions" limit. 

Department Recommendation: 
Adopt the proposed amendments to the Crematory Rule 

,.-z < r' ~1_ /~ -- - 4/4¥«•«. _,rl./~) 
Report Author Division Administrator Director ,., ·-. -

I 

July 7, 1992 



SUBJECT: 

REQUEST FOR EQC ACTION 

Meetinq Date: July 23. 1992 
Aqenda Item: L 
Division: Air Quality 

Oregon 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

section: Planning & Development 

Adoption: Amendments to Crematory Incineration Rules OAR 
340-25-890 to -905. 

PURPOSE: 

To address concerns by crematory operators that DEQ rules 
were unnecessarily restrictive for afterburner residence 
times. 

ACTION REQUESTED: 

_lL Adopt Rules 
Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Land Use Compatibility Statement 
Hearing Officer's Report 

DESCRIPTION OF REQUESTED ACTION: 

Attachment _A_ 
Attachment _IL 
Attachment __£__ 
Attachment _IL 
Attachment _JL 
Attachment _L 

In 1990 the Department of Environmental Quality (Department) 
adopted new rules for municipal and hospital waste 
incinerators and crematories which included more stringent 
combustion requirements, to better protect the public from 
harmful air emissions. Existing crematories had to 
demonstrate compliance with these rules by March 1993. 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-1 
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During the public comment period for these rules 
representatives of the crematory industry commented that 
they could meet requirements of these rules, with the 
exception of the proposed combustion temperature 
requirement, which the Department agreed to modify following 
the hearings. In the summer of 1991 the Department started 
to receive additional comments from the industry that the 1 
second residence time requirement (the optimum time for 
complete combustion) for existing units was unnecessary and 
would require expensive combustion chamber modifications at 
a cost of $15,000 - $30,000. They argued that a properly 
operated crematory produces no visible smoke or odor 
emissions at a 0.5 second residence time. At the request of 
the industry the Department agreed to review this 
requirement, and to coordinate this analysis with an 
engineering consultant hired by the industry. In January 
1992, after lengthy review of national studies on 
incinerator combustion efficiency and discussions with the 
Environmental Protection Agency and other states which had 
recently adopted new incinerator rules, the Department 
concluded that there was no definitive data which would 
support a 1 second residence time over a .5 second time for 
crematory incineration, in terms of any additional air 
quality impact from the lower residence time. 

Therefore, the proposed amendments to the Department's 
crematory rules involves only two changes: the first 
changing the residence time requirement from 1 second to 0.5 
second, and the second changing the opacity requirement from 
the current 10% limit to a "no visible emissions" limit. 

AUTHORITY/NEED FOR ACTION: 

_x_ statutory Authority: ORS 468.020/468A.025 Attachment __!L 

_x_ Pursuant to Rule: OAR 340-25-890 to -905 Attachment 

Other: Attachment 

_x_ Time Constraints: Existing crematory rule requires 
compliance with residence time provision by March 1993. 
Crematories need to begin incinerator modifications as soon 
as possible if a rule change is not approved. 

DEVELOPMENTAL BACKGROUND: 

These amendments were authorized for public hearing by the 
Director on April 10, 1992. Two hearings were held on May 
19 and 22, 1992 (see Hearing Officer's Report, Attachment 
G). A total of only six persons attended these hearings. 
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One industry representative testified in favor of the 
amendments, but also commented that the existing requirement 
for source testing of each unit (in order to determine 
compliance with the 1990 crematory rules) should be amended 
to allow emissions data from similar modelJ,.."be substituted 
instead. This would save crematory owners the cost of 
source testing, which the commenter stated is approximately 
$2500. The Department received two other comments on this 
matter from crematory owners. No other testimony was 
received. 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Based on discussions and input from crematory 
representatives, the Department understands industry is in 
support of these amendments. 

In response to the above comments on source testing of 
crematory units, the Department agrees that while it is 
likely that many crematory units of the same model operate 
and emit at very similar levels, substituting source test 
data from a representative model does not guarantee that the 
unit in question was installed and is operating in complete 
accordance with the rules. The Department therefore still 
supports the requirement for individual source testing in 
order to demonstrate compliance by March 1993. 

PROGRAM CONSIDERATIONS: 

Approval of the proposed rule change would negate the need 
for most crematories to make expensive modifications to 
their secondary combustion chambers. Department staff will 
still need to verify by March 1993 that existing crematories 
meet the new requirements: however, this rule change would 
simplify this process and likely lessen Department staff 
workload in this area. 

In the Department's review of the optimum residence time 
requirement for crematories, it was found that emissions of 
dioxin, particulate, and carbon monoxide, and hydrochloric 
acid were approximately 10 times higher for medical waste 
(which includes plastics) than pathological waste (similar 
to crematory remains), leading many states to adopt rules 
requiring a 1 or 2 second residence time for medical waste. 
Since the primary emissions of concern from crematory 
incineration are limited to particulates and odor, most 
evidence supports a 0.5 second residence time and 1600 F 
temperature, along with a stringent grain loading 
requirement, to satisfactorily control these emissions. 
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The lowering of the 10% opacity requirement to "no visible 
emissions" was based on comments from the crematory industry 
that they typically must operate at this level as part of 
their business. Representatives of the crematory industry 
were contacted prior to the hearings and indicated that this 
change was acceptable. This requirement will help to ensure 
that all crematories are operated at maximum combustion 
efficiency. 

Minor housekeeping changes were also made to the rules, so 
that references to "waste" were clarified to better 
differentiate between cremation and waste incineration. Two 
rule provisions were switched in order to be placed in the 
more appropriate rule section. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

None. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

Adopt the proposed amendments to the Crematory Rule. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

The proposed revisions are consistent with Goals 2, 3, 4, and 
5 of the Strategic Plan. The Department is not aware of any 
conflicts with agency or legislative policy. The proposed 
strategy and supporting rules are consistent with the Oregon 
Benchmarks goal of increasing the percentage of Oregonians 
living in area which meet ambient air quality standards. 

ISSUES FOR COMMISSION TO RESOLVE: 

Does the relaxing of the residence time requirement and the 
tightening of the opacity represent an acceptable balance in 
terms of controlling air pollution from crematories ? 
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INTENDED FOLLOWUP ACTIONS: 

1. File the adopted rules with the Secretary of State. 

Approved: 

BRF:a 
RPT\AH60022 
6/22/92 

Section: 

Division: 

Director. 4f<;n?a • ...:~ 
Report Prepared By: Brian Finneran 

Date Prepared: June 22, 1992 



ATTACHMENT A 

Crematory Incinerators 

Emission Limitations 

340-25-890 (1) No person shall cause to be emitted 
particulate matter from any crematory incinerator in excess of 
0.080 grains per dry standard cubic foot of exhaust gases 
corrected to 7 percent 02 at standard conditions. 

( 2) Opacity. ['I'he ef!aeity as meamu:ea visually shall net 
eifeeea 19 f!eFeent] No visible emissions shall be present except 
for a period aggregating no more than six minutes in any 60 
minute period. 

(3) Renumbered from 340-25-895 (31 Odors. In cases where 
incinerator operation may cause odors which unreasonably 
interfere with the use and enjoyment of property, the Department 
may require by permit the use of good practices and procedures to 
prevent or eliminate those odors. 

Design and operation 

340-25-895 (1) Temperature and Residence Time. The 
temperature at the final combustion chamber of shall be 1800°F 
for new incinerators, and 1600°F for existing, with a residence 
time of at least [ene] 0.5 second. At no time while firing waste 
shall the temperature in the final chamber fall below 1400°F. 

(2) Operator Training and Certification. Each crematory 
incinerator shall be operated at all times under the direction of 
individuals who have received training necessary for proper 
operation. A description of the training program shall be 
submitted to the Department for approval. 

(3) Renumbered from 340-25-890 (3) [OtheF Wastes.] As 
defined in section 340-25-855 (4) of these rules, crematory 
incinerators may only be used for incineration of human and 
animal bodies. No [etheF] waste, including infectious waste as 
defined in section 340-25-855(10) of these rules, may be 
incinerated unless specifically authorized in the Department's 
Air contaminant Discharge Permit. 

Monitoring and Reporting 

340-25-900 (1) All crematory incinerators shall operate and 
maintain continuous monitoring for final combustion chamber exit 
temperature. 

(2) All records associated with continuous monitoring data 
including, but not limited to, original data sheets, charts, 
calculations, calibration data, production records and final 
reports shall be maintained for a continuous period of at least 
one year and shall be furnished to the Department upon request. 

(3) All crematory incinerators must conduct testing to 

A-1 



demonstrate compliance with these rules in accordance with a 
schedule specified by the Department. 

Compliance 

340-25-905 (1) All existing crematory incinerators must 
demonstrate compliance with the applicable provisions of these 
rules [wiisfiifl isfiree (3) years ef isfie effeeisive aaise ef isfiese 
rales] by March 15, 1993. Existing data such as that collected in 
accordance with the requirements of an Air Contaminant Discharge 
Permit may be used to demonstrate compliance. 

(2) All existing crematory incinerators shall be subject to 
these rules upon demonstration of compliance pursuant to 
paragraph (1) of this section. Until compliance is demonstrated, 
existing sources shall continue to be subject to the provisions 
of OAR 340-21-025 and all applicable permit conditions. 

(3) New crematory incinerators must demonstrate compliance 
with the emission limits and operating requirements of these 
rules in accordance with a schedule established by the Department 
before commencing regular operation. 

brf 3/92 
AH 

A-2 



ATTACHMENT B 

RULEMAKING STATEMENTS FOR AMENDMENTS 
TO CREMATORY INCINERATION RULES 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335 (7), this statement provides information 
on the intended action to amend.a rule. 

(1) Legal Authority 

This proposal amends Oregon Administrative Rules (OAR) 340-25-890 
to 340-25-905, crematory Incinerators. The amendments are 
proposed under authority of Oregon Revised Statutes (ORS) Chapter 
468. 

(2) Need for these Rules 

New rules were adopted in March 1990 as a result of growing 
concern over harmful emissions from waste incinerators and 
crematories. Recent comments from crematory operators have 
indicated that the 1 second combustion residence time for existing 
crematory units is unnecessary, and would require major 
modifications to the secondary combustion chamber of existing 
units, as these were only designed to meet a 0.6 residence time. 
Based on cost factors and technical information that a 0.5 
residence time would not produce any appreciable difference in air 
quality impact than the 1 second time, crematory operators have 
requested this provision be changed to 0.5 second. 

After considerable review the Department found no evidence to 
support a 1 second residence time over 0.5 second, in terms of 
any additional air quality impact, and therefore agrees the rule 
change is justified. However, to continue to ensure best emission 
control, and with the agreement of crematory operators, the 
Department is also proposing to tighten the opacity requirement 
from 10% to a "no visible emissions" limit. 

(3) Principal Documents Relied Upon 

Status of EPA Regulatory Program for Medical Waste 
Incinerators - Test Program and Characterization of 
Emissions, Kenneth R. Durkee and James A. Eddinger, EPA 
Emission Standards Division, Research Triangle Park, North 
Carolina, 1990. 

Research Areas for Improved Incineration System Performance, 
Kun-chieh Lee, Central Research & Engineering Technology, 
Union Carbide Corporation, South Charleston, West Virginia, 
1988. 

B-1 



Combustion Evaluation, EPA Environmental Research Center, 
Research Triangle Park, North Carolina, 1980. 

Proceedings from the National Workshop on Hospital Waste 
Incineration and Hospital Sterilization, EPA Office of 
Research and Development, Research Triangle Park, North 
Carolina, 1989. 

Agenda Item L, March 2, 1990, EQC Meeting, Adoption of 
Incinerator Rules: Amendments to Better Address Municipal, 
Hospital, and Crematory Units. 

All documents referenced may be inspected at the Department 
of Environmental Quality, Air Quality Division, 811 SW 6th 
Avenue, Portland, Oregon, during normal business hours. 

BRF:brf 
RPT\AHxxx 
3/31/92 
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ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 
FOR PROPOSED AMENDMENTS TO CREMATORY INCINERATION RULES 

PROPOSAL SUMMARY 

The proposed amendments to the crematory rules involves only two 
changes: 1) lowering the residence time requirement for the final 
combustion chamber from 1 second to 0.5 second; and 2) lowering the 
opacity requirement from 10% to a "no visible emissions" limit. 

COST TO CREMATORY OPERATORS 

Most existing crematories in Oregon currently operate a small 
retort incinerator capable of achieving a maximum residence time of 
0.6 seconds in the secondary chamber. There are approximately 30 
such crematories in Oregon. In order to meet the current residence 
time requirement of 1 second, these crematories would have to make 
expensive modifications to their secondary chambers. The proposed 
lowering of the residence time rule to o. 5 second represents a 
significant cost savings to these sources, as the costs associated 
with this modification would be in the range of $15,ooo to $30,000. 

The proposed change to the opacity requirement is expected to have 
little or no impact, as these crematories typically operate with no 
visible emissions. 

COST TO SMALL BUSINESSES 

Most crematories are small businesses (less than 50 employees), and 
as such are subject to the discussion above. No other small 
businesses are affected by this proposal. 

COST TO THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

The proposed revision to the residence time requirement will negate 
the need for existing crematories to make major modifications to 
their secondary combustion chamber, and therefore will greatly 
reduce Department staff workload in determining industry compliance 
with current crematory rule requirements. From an enforcement 
standpoint, new requirement for no visible emissions from 
crematories should be somewhat easier for staff to determine than 
current 10% opacity requirement. 

COST TO LOCAL GOVERNMENT AND OTHER STATE AGENCIES 

There is no impact expected from this proposal. 

BRF:brf 
4/02/92 
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ATTACHMENT D 

NOTICE OF PUBLIC HEARING 

WHO IS AFFECTED: 

Hearing Dates: May 19 and 
22, 1992 

Comments Due: May 22, 1992 

Any crematory facility subject to the requirements of OAR 
340-25-890 thru -905, and provisions of an Air Contaminant 
Discharge Permit in Oregon. 

WHAT IS PROPOSED: 

Amendments to Crematory Incinerator rules, Emission 
Limitations OAR 340-25-890, and Design and Operation OAR 340-
25-895. 

WHAT ARE THE HIGHLIGHTS: 

The proposed amendments to the crematory rules involves only 
two changes: 1) lowering the residence time requirement for 
the final combustion chamber from 1 second to .5 second; and 
2) lowering the opacity requirement from 10% limit to a "no 
visible emissions" limit. These amendments should not result 
in any increase in air quality impacts from crematories, and 
will allow crematory operators to avoid expensive 
modifications to their incinerators imposed by the 1 second 
residence time requirement. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained 
from the Air Quality Division at 811 SW Sixth Avenue, 
Portland, OR 97204, or the regional office nearest you. For 
further information, call toll free 1-800-452-4011 (in 
Oregon) or contact Brian Finneran at (503) 229-6278. 

A public hearing will be held before a hearings officer at: 

6:00 pm 
May 19, 1992 
Smullin Center Auditorium 
Rogue Valley Medical ctr. 
Medford, Oregon 

1 pm 
May 22, 1992 
Conference Room lOA 
DEQ Headquarters 
811 SW Sixth 
Portland, Oregon 

Oral and written comments will be accepted at the public 
hearing. Written comments may be sent to the DEQ, but must 
be received by no later than 5 pm, May 22, 1992. 



WHAT IS THE NEXT STEP: 

After public hearings, the Environmental Quality Commission 
may adopt rule amendments identical to the proposed 
amendments, adopt modified rule amendments on the same 
subject matter, or decline to act. The adopted rules will be 
submitted to the U.S. Environmental Protection Agency as a 
revision to the state Clean Air Act Implementation Plan. The 
Commission's deliberation should come on July 23, 1992, as 
part of the agenda of a regularly scheduled Commission 
meeting. 

A Statement of Need, Fiscal and Economic Impact statement, 
and Land Use Consistency Statement are attached to this 
notice. 

BRF:brf 
3/31/92 
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ATTACHMENT E 

DEQ LAND USE EVALUATION STATEMENT FOR RULEMAKING 
AMENDMENTS TO CREMATORY INCINERATION RULES 

(1) Explain the purpose of the proposed rules. 

To address concerns by crematory operators that DEQ rules 
were unnecessarily restrictive for afterburner residence 
times. 

(2) Do the proposed rules affect existing rules, programs or 
activities that are considered land use programs in the DEO 
State Agency Coordination (SAC) Program? Yes _K_ No 

(a) If yes, explain: The proposed rule revisions will 
affect the Department's Air Contaminant Discharge 
Permits, which affect land use. 

(b) If yes, do the existing statewide goal compliance and 
local plan compatibility procedures adequately cover the 
proposed rules? Yes _K_ No 

If no, explain: 

(c) If no, apply criteria 1. and 2. from the instructions 
for this form and from Section III Subsection 2 of the 
SAC program document to the proposed rules. In the 
space below, state if the proposed rules are considered 
programs affecting land use. State the criteria and 
reasons for the determination. 

(3) If the proposed rules have been determined a land use program 
under 2. above, but are not subject to existing land use 
compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and 
compatibility. Not applicable. 

Division 

BRF:brf 
RPT\AHxxx 



ATTACHMENT F 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: June 26, 1992 

TO: Environmental Quality Commission 

FROM: Brian Finneran, Hearings Officer 

SUBJECT: Hearings Report for Crematory Incinerator Rules 
Amendments 

Two hearings were held to accept testimony on amendments to the 
Department's Crematory Incinerator Rules, OAR 340-25-890 to -905. 
These amendments were authorized for public hearing by the 
Director on April 10, 1992. 

On May 19, 1992, a public hearing was at the Smullen Center 
Auditorium of the Rogue Valley Medical Center, Medford, Oregon. 
Three persons were in attendance; one gave verbal testimony and 
two written comments were received. 

On May 22, 1992, a public hearing was held in Conference Room 
10A, DEQ Headquarters, 811 SW Sixth Avenue, Portland, Oregon. 3 
persons attended the hearing, however no verbal or written 
testimony was received. 

No additional written comments were received prior to the May 22, 
1992 deadline. 

One industry representative testified in favor of the amendments, 
but also commented that the existing requirement for source 
testing of each unit (in order to determine compliance with the 
1990 crematory rules) should be amended to allow emissions data 
from similar models be substituted instead. This would save 
crematory owners the cost of source testing, which the commenter 
stated is approximately $2500. The Department received two other 
comments on this matter from a crematory owners. (This issue is 
addressed in the staff report on page 3). No other issues were 
raised. 

brf 
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Environmental Quality commission 
li1I Rule Adoption Item 
D Action Item 
D Information Item 

Agenda Item ~ 
July 23, 24, 1992 Meeting 

Title: 
Proposed Adoption of Revision to the Clean Air Act 
Implementation Plan: Lane Regional Air Pollution Authority 
Rule Amendments for Kraft Pulp Mills and Excess Emissions. 

Summary: 
The requested action is to adopt Lane Regional Air Pollution 
Authority (LRAPA) regulations as a revision to the State of 
Oregon Clean Air Act Implementation Plan, OAR 340-20-047, or 
SIP. The subject regulations involve Kraft Pulp mills and 
excess emissions from industrial sources. Commission adoption 
is the procedure through which LRAPA regulations are 
officially incorporated. into the SIP. Prior to requesting 
this action, these regulations have been reviewed by 
Department staff to determine whether they are at least as 
stringent as equivalent Department regulations. Having 
determined this, the Department authorized LRAPA to act as .a 
hearings officer on behalf of the Commission for purposes of 
meeting SIP requirements. Upon adoption, Department staff 
will officially submit these regulations to the U.S. 
Environmental Protection Agency as a revision to Oregon's SIP. 

Department Recommendation: 
Adopt regulations as contained in Attachment A as a revision 
to State of Oregon Clean Air Act Implementation Plan, OAR 340-
20-047. 

\.. "'"--~~ 7?Z / _,/ ~.,.,,,,:_.)div~, 
R~port Autl1:cr? Division 

. 
Director ~ 

Administrator 

July 7, 1992 



REQUEST FOR EQC ACTION 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

Meetinq Date: July 24. 1992 
Aqenda Item: ~J-:-~~...,,..-,,..,--~~~~~~ 

Division: Air Quality 
Section: Planning & Development 

SUBJECT: 

Air Quality state Implementation Plan: Amendments to the 
Lane Regional Air Pollution Authority (LRAPA) Title 33, 
Prohibited Practices and Control of Special Classes, Title 
36, Excess Emissions, and the repeal of Regulation 34-035, 
Upset Conditions, of Title 34, Air Contaminant Discharge 
Permits, as part of the state Implementation Plan. 

PURPOSE: 

Adoption of the amended titles as part of the state of 
Oregon Clean Air Act Implementation Plan, Oregon 
Administrative Rule (OAR) 340-20-047. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
~x~ Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Attachment A__ 
Attachment a_ 
Attachment .Q__ 
Attachment .!L_ 

Attachment 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 



Meeting Date: July 23, 1992 
J Agenda Item: 

Page 2 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

The Lane Regional Air Pollution Control Authority (LRAPA) 
has repealed Regulation 34-035, Upset Conditions, of Title 
34, Air Contaminant Discharge Permits, adopted Title 36, 
Excess Emissions, and amended Title 33, Prohibited Practices 
and Control of Special Classes. These changes bring LRAPA's 
regulations in line with Department's equivalent 
regulations. 

Title 36, Excess Emissions, replaces regulation 34-035, 
Upset Conditions. The regulations establish reporting 
requirements for industrial sources during periods of 
temporary permit exceedances. The amendments to Title 33, 
Prohibited Practices and Control of Special Classes, 
primarily cover the Kraft Pulp Mill industry, as well as 
some housekeeping amendments. 

The LRAPA has acted as Hearings Officer for the 
Environmental Quality Commission (EQC, Commission) upon 
authorization by the Department of Environmental Quality 
(DEQ, Department). Prior to hearing authorization, DEQ 
found the proposed rules to be consistent with Department 
rules. 

The Commission is requested to adopt these amendments as a 
revision to the state of Oregon Clean Air Act, 
Implementation Plan (OAR 340-20-047) (SIP), and to direct 
the Department to submit the SIP revision to the U.S. 
Environmental Protection Agency (EPA) for approval. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 468A.035 
_x_ Pursuant to Rule: OAR 340-20-047 

Pursuant to Federal Law/Rule: 

other: 

Time Constraints: (explain) 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 



Meeting Date: July 23, 1992 
Agenda Item: J 
Page 3 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
~ Hearing Officer's Report/Recommendations 
~ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment ~ 
Attachment ~ 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The Commission's adoption of these rules has no direct 
affect on the regulated community •. These rules are 
currently in effect in Lane County. LRAPA staff and its 
Board of Directors have considered the affect within Lane 
county. The only affect the Department's action has on the 
regulated community is that if EPA approves these 
regulations as a SIP revision, they will be federally 
enforceable in Lane County by EPA. 

PROGRAM CONSIDERATIONS: 

The LRAPA regulations have been reviewed by the Department 
staff and determined to be consistent and at least as 
stringent as the Department's regulations. The review and 
adoption process for LRAPA regulations are part of the 
current agency workloads. Therefore, this action has no 
direct affect on the agency. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Not to adopt the amended rules as a SIP revision. This 
would make LRAPA rules inconsistent with the current SIP. 

2. Adopt as a SIP revision all of the amended titles. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

Adopt the amended LRAPA titles in their entirety as a 
revision to the SIP. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

The amendments are consistent with the strategic plan, and 
agency and legislative policy. 



Meeting Date: July 23, 1992 
Agenda Item: J 
Page 4 

ISSUES FOR COMMISSION TO RESOLVE: 

1. None at this time. 

INTENDED FOLLOWUP ACTIONS: 

1. File as an amendment to OAR 340-20-047, the State of Oregon 
Clean Air Implementation Plan, with the Secretary of state. 

2. Submit the LRAPA amended titles to the U.S. Environmental 
Protection Agency for approval as a revision to the State of 
Oregon Clean Air Act State Implementation Plan. 

YCM:a 
RPT\AH60012 
July 7, 1992 

Approved: 

Section• ~ ~/ 
Division: __ _ 

Director: ~' -~ 

Report Prepared By: Yone c. McNally 

Phone: 229-5143 

Date Prepared: July 6, 1992 
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LANE REGIONAL AIR POLLUTION AUTHORITY 

TITLE 33 

PROHIBITED PRACTICES AND CONTROL OF SPECIAL CLASSES 

Attachment A 
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Section 33-020 Incinerator and Refuse Burning Equipment 

A. No person shall cause, permit or maintain any emission from any refuse 
burning equipment which does not comply with the emission limitations of 
these Rules. 

B. Every person operating refuse burning equipment shall be able at all times 
during the operation to know the appearance of the emissions. 

C. Refuse Burning Hours 

1. No person shall permit or maintain the operation of refuse burning 
equipment at any time other than 1/2 hour after sunrise to 1/2 hour 
before sunset, except with prior approval of the Authority. 

2. Approval of the Authority for the operation of such equipment may be 
granted upon the submission of a written request giving: 

a. Name and address of the applicant. 

b. Location of the refuse burning equipment. 

c. Description of refuse burning equipment and its control apparatus. 

d. Type and quantity of refuse. 

e. Good cause for issuance of such approval. 

f. Hours, other than daylight hours, during whicn the applicant seeks 
to operate the equipment. 

g. Length of time for which the approval is sought. 

D. Design and Construction Standards 

1. Notwithstanding any other section of these Rules, construction of any 
article, machine, equipment or contrivance for commercial, industrial 
or residential incineration operations shaJl maintain 1500of for 0.3 
seconds·in secondary chamber gas path. One and two family residential 
disposal in Area "B" are exempt from this paragraph. 

2. Notwithstanding any other section of the Rules, construction of any 
article, machine, equipment or contrivance for disposal of Type 4 
waste shall maintain 17000 F for 0.4 seconds in secondary chamber gas 
path. 

3. After January 1, 1974, the operation of any source described in this 
section that fails to meet the design standards of this section shall 
be deemed prima facie evidence of violation of section 32-055 of the 
Rules. 

E. Incinerator operating instructions shall be furnished by the supplier to 
the Program Director for approval coincident with submission of 
construction plans. The supplier shall furnish adequate training in the 
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operation of the incinerator to the purchaser prior to the required test 
operation. 

F. When· a commercial or industrial incinerator is constructed or assembled on 
site, the Program Director shall be notified so that the internal 
dimensions may be determined while the incinerator is still open. 

G. Fuel burning equipment, incinerators and equipment used in manufacturing 
processes shall be provided with sufficient control apparatus to meet the 
emission standards of these regulations to include means whereby the 
operator of the equipment shall be able at all times during the operation 
to know the appearance of the emission. 

[SeetieA 33 925 Wigwam Waste Bl:lfftfil"ffe 

!'.. CeAstl<'l:lcti aA ef ·,1; q·,;am waste sl:lrAers refjl:li res appreval af tl'le ·pl aA b~ 
Afltharity prier ta eeAstrl:letien, as speeified iR Title 21. 

B. ,O,fter Jafll:lary 1, 1971, aRy perseA eperatin§ a 'n'i§'ilam 'o'astc bi;rAer er 
simi 1 ar-devi ee in Area "A" shall pre vi de preper sampl i Rg and testi Ag 
faeilities tl'lereen te determine tl'le nature, extent, EJl:lality aAd degree ef 
air eontami Rants emitted tlicre!Jy a11el previde te tl'le Alltl'lerity evi de Ace of 
fl-i-s-€omplianee 11ith tl'le emissieR staRelarels preseribed by tl'!ese rl:lles. 

C. It is El eel area te be the pel-iey-{Jf this A!ltherity te reeegR i ze the 
alterAate l:ltil izatieR ef •,10ed 11aste is l:lRreasenable aAel impraetieal iR 
that part ef the territel'y ef the Alltl'leri ty lyi Ag 1iest ef tl'le Ceast range 
ef me!lRtai AS, a Rd tl'lat a~l'leri e eoRdi ti BAS i R sl:leA area llB!ll el all e· .. · the 
preteetiell ef tl'le publie lteal-th anel welfare if the partieulate emissie11s 
frem the mes i fi ed ~1eed 1~aste b!lrRel' were net greater tha11 291l epae i ty. 
YITt+-1 techRl.H eg i eal anel eeeRemi c ae'o'el epmeRt fl:lrther enhaRees tl'le ele§ree 
te •,1hich ·,15eel · .. ·astes may ae better utilizeel er etl'lerwise Elispeseel ef ill 
ways Rat Elama§i Rg te the eRvi renmeRt, the Autheri ty i RteAels ta. retain the 
.fe.14e'n'iRg previsioRs ifl effect. 

lh--Operati ORS ef meaifi eel wi g1i·am •,:aste burRers i R tl'lat part ef the terri tery 
&f--tfle ,'J,ijtl'lerity lyi Ag 11est ef RaR§e 8 West shall be permittea uREler the 
felle'n'iAg ceRElitieRs: 

I. OperatieA af ·,1i911am •,:aste bl:lrRers ether thaA meeified wigwam 1i·aste 
burRers is prohibitea. The term "meaified ·11ig1-.·am waste bl:lnier" shall 
meaR a deviee having the §eReral feat!lres ef a lli§'ilam •1:aste lrnrRer, 
bl:lt 'o'i ti'! i mprovcel cem!rnst-Hffi air ceRtr&l s an El etl'ler imprevemcRts 
iRvelved iR aceeraaRee 'n'ith aesigA eritcria approved !Jy the Authority. 

2. PersoRs seelciRg autheri ~edify a ·,Ii g1:am •11aste bl:lrAer er 
establish a RC'•I wi g•,1am waste b!lrRcr shall reEJl:lest authori zati eR by 
submittiRg a Retice ef ceRstrll€t+6ft aREl sl:lbmitti-ft9-jllaRs iA aceerelaRee 
'o'ith Title 21 ef these Rules aRel RegulatioAs. 

3. Al:ltheri zati BR te-estallli sl'I a med i fi ea waste lrnrRer i Rs tall at i eR sha-1-1-
Aot be appre·1cel uRl ass it is ElemaAstrateel to the-A\ltllerity that: 
(a) Re fcasibl e alterRative te iReiReratieR ef 1rned • .. ·astes tAeR-47es-
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exist. IA demoAstratiAg this, the applicant must previdc a statemeAt 
ef the relative techAical and ecoAomic feasibility alternatives, 
including but net limited te utilizatieA, off site disposal and 
iAcineratien in a bailer or iAcincratar ether than a wig11am waste 
lrnrner; (b) the modified wig•,1am liaste burAer facility is to be 
coAstructed and operated in accerdance with the design criteria 
appro•led by tile !\utllerity and the emissioll staAdars set forth in 
subsectioA (3) ef this Rule. 

E. Ne-persell shall catisc, s1:Jffcr, alle1;· er pel"mit tile emission ef air 
~mi naF1ts i nte the atmesflhere frem any •,Ii gwam burner for a peri-ed-itt' 
pcrieds aggregatiAg mare than three (3) minutes in any enc hel:lr which is 
eq1:Jal te er greater Uian 20% Bflacity. Ne persen shall use a 'llig· .. ·am burrwr 
for the inciAeration ef et11cr than presuctioA process 11eed •11aste. Suell 
weod wastes shall be traAsperted te the b1wner by methods ·o1l1i ch transport 
materials at a 1rniform rate ef flew, er at rates generated by Hie 
preductieA precess. 

F. p, tller111£ce1:Jpl e arid-rece!'ai Ag flYremeter, er ether apflreved temperature 
measurement a11d recerdi11g devices shall be installed and maintai11ed 011 
evel'y medifi ed 'iii gwam 11aste burAer. · Gas tcmperat1:Jres shall be l'ecerded 
cefltinueusly using tile iAstalled pyremeter at all times ,111len the burAer is 
in eperatieA. Recerds ef temperature aAd burRing ejleratieAs, er summaries 
thereef, shall be submi ttcd at such frequeAcy as the Autherity may 
Jlrescri be. IA ad di ti en to tile aferementi eAcs devices, the Authority may 
require installatioA ef visible emissioA meAitering devices and subseque11t 
t'€pertiAg ef data therefrom. 

G. Net'n'ithstandiAg any 13revisie11 of this scctieA ta the coAtra~ 
cefltai Res moaifi cati oA ef the jlarti cul ate matter •11ei gh't staRaards ef 
SectieA 329 040 ef these Rules sha+l apply enly iA the territery described 
iA subsection 9 above-:-] 

Section 33-030 Concealment and Masking of Emissions 

A. No person shall willfully cause or permit the installation or use of any 
device or use of any means which, without resulting in a reduction in the 
total amount of air contaminants emitted, conceals an emission of air 
contaminant.which would otherwise violate these rules. 

B. No person shall cause or permit the installation or use of any device or 
use of any means designed to mask the emission of an air contaminant which 
causes or tends to cause detriment to health, safety or welfare of any 
person. 

Section 33-045 Gasoline Tanks 

[A.] Gasoline tanks with a capacity of 1500 gallons or more may not be 
insta.lled without a permanent submerged fill pipe or other adequate 
vapor loss control device in any control area. 

[£-,-All existi11g iAstallatioAs in /\rea "A" must cemply •1dth ScctieR 33 045 !\ 
by Ja11uary I.] 
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Section 33-055 Sulfur Content of Fuels 

A. Residual Fuel Oils 

1. After July 1, 1972, no person shall sell, distribute, use or make 
available for use, any residual fuel oil containing more than 2.5 
percent sulfur by weight. 

2. After July 1, 1974, no person shall sell, distribute, use or make 
available for use, any residual fuel oil containing more than 1.75 
percent sulfur by weight. 

B. Distillate Fuel Oils 

After July 1, 1972, no person shall sell, distribute, use or make 
available for use, any distillate fuel oil containing more than the 
following percentages of sulfur: 

1. ASTM Grade 1 fuel oil - 0.3 percent by weight 

2. ASTM Grade 2 fuel oil - 0.5 percent by weight 

C. Coa 1 

After July I, 1972, no person shall sell, distribute, use or make 
available for use, any coal containing greater than 1.0 percent sulfur by 
weight. 

• 
D. Exemptions 

Exempted from the requirements of A, B and C above are: 

I. Fuels used exclusively for the propulsion and auxiliary power 
requirements of vessels, railroad locomotives and diesel motor 
vehicles. 

2. With prior approval of the Authority, fuels used in such a manner or 
control provided such that sulfur dioxide emissions can be 
demonstrated to be equal to or less than those resulting from the 
combustion of fuels complying with the limitations of Sections A, B 
and C. 

Section 33-060 Board Products Industries 

A. General Provisions 

1. These regulations establish minimum performance and emission standards 
for veneer, plywood, particleboard and hardboard manufacturing 
operations. 

2. Emissions limitations established herein are in addition to, and not 
in lieu of, general emission standards for visible emissions, fuel 
burning equipment, and refuse burning equipment. 
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3. Emission limitations established herein and stated in terms of pounds 
per 1000 square feet of production shall be computed on an hourly 
basis using the maximum 8 hour production capacity of the plant. 

[1. Upoft asoptieA ef tl'lese regulatieFts, eadi affeeted vCReer, ply•,.·oed, 
particlebeard, aAs 11ardbeard plaRt sl1all preceed with a progressive 
aFte timely program of air pollutioR eeAtrel, applyiRg the highest aRe 
best 1n·aeti eal treatmeRt aAEI eeAtrol eurreFttly a•,.ai l asl e. . Eacl1 pl aRt 
sl1all, at tl'le request eftl1e Autherity, susmit Jlerieaic reflerts iA 
suel1 ferm aFtEI frequeRcy as directed te semeFtstrate the fll'egress lleiAg 
maae towara full comflliaAce with these regulatieAs.] 

B. Veneer and Plywood Manufacturing Operations 

1. No person shall cause to be emitted particulate matter from veneer and 
plywood mill sources, including but not limited to, sanding machines, 
saws, presses, barkers, hogs, chippers and other material size 
reduction equipment process or space ventilation systems, and trust 
loading and unloading facilities in excess of a total from all sources 
within the plant site of one (1.0) pound per 1000 square feet of 
plywood or veneer production on a 3/8 inch basis of finished produce 
equivalent. 

2. Excepted from subsection 33-060 B.l are veneer dryers, fuel burning 
equipment and refuse burning equipment. 

[3. Com)7l+aAee Schesule 

Ne later thaR J1:1ly 1, 1972, every JlerseA OJleratiAg a flly·.mod or veAeer 
maAt1fach1riA§ j'llaA shall submit to the Authority a JlrOJlosed scliedule 
for cemJJliaRee with this seetieA. The seheeule shall JlFevide for 
comJJliaAee with the a!Jpl ieable JlFevisieAs at t~rl iest !Jraetieahl-e 
Elate, but iA AS ease shall fiAal eempliaAee be achieved lly lats:r than 
Dceemeer 31, 1973.] 

[4] 3. Open Burning 
;·:·:· 

Upon the effective date of these regul at i o.ns, no person sha 11 cause or 
permit the open burning of wood residues or other refuse in 
conjunction with the operation of any veneer or plywood manufacturing 
mill and such acts are hereby prohibited. 

C. Particleboard Manufacturing Operations 

1. Every pers,on operating or ·intending to operate a particleboard 
manufacturing plant shall cause all truck dump and storage areas 
holding or intended to hold raw materials to be enclosed to prevent 
windblown particle emissions from these areas to be deposited upon 
property not under the ownership of said person. 

2. The temporary storage of raw materials outside the regularly used 
areas of the plant site is prohibited unless the person who desires to 
temporarily store such raw materials notifies the Authority and 
receives written approval for said storage. 
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a. When authorized by the Authority, temporary storage areas shall be 
operated to prevent windblown particulate emissions from being 
deposited upon property not under the ownership of the person 
storing the raw materials. 

b. Any temporary storage areas authorized by the Authority shall not 
be operated in excess of six (6) months from the date they are 
first authorized. 

3. Any person who proposes to control windblown particulate emissions 
from truck dump and storage areas other than by enclosure shall apply 
to the Authority for authorization to utilize alternative controls. 
The application shall describe in detail the plan proposed to control 
windblown particulate emissions and indicate on a plot plan the 
nearest location of property not under ownership of the applicant. 

4. No person shall cause to be emitted particulate matter from 
particleboard plant sources including, but not limited to, hogs, 
chippers and other material size reduction equipment, process or space 
ventilation systems, particle dryers, classifiers, presses, sanding 
machines and materials handling systems, in excess of total from all 
sources within the plant site of three (3.0} pounds per 100 square 
feet of particleboard produced on a 3/4 inch basis of finished product 
equivalent. 

5. Excepted from subsection 33-060 C.4 are truck dump and storage areas, 
fuel burning equipment and refuse burning equipment. 

[6. CompliaAee Schedule 

Net l atel' thaA July 1, 1972, e't'el":Y pel'SOA 013el'ati Ag a Jlal'ti e}ejJ0al'd 
maRufaetl:ll'i Ag fll ant shall submit to the P,1:1thority a Jll"OJlesed sehedul e 
for eomfllYi Ag with these regul ati eAs. The sehedul e shall 13revi de for 
cempliaAce with the aflfllicable fll'OVisieAs at the earliest fll'aeticable 
date, but ill Re case shall fiAal eemjlliaAce be aehie·1ed by later thaA 
December 31, 1973.) 

[h] g~\j Open Burning 

Upon the effective date of these regulations, no person shall cause or 
permit the open burning of wood residues or other refuse in 
conjunction with the operation of any particleboard manufacturing 
plant and .such acts are hereby prohibited. 

D. Hardboard Manufacturing Operations 

1. Every person operating or intending to operate a hardboard 
manufacturing plant shall cause all truck dump and storage areas 
holding or intended to hold raw materials to be enclosed to prevent 
windblown particle emissions from these areas to be deposited upon 
property not under the ownership of said person. 

A-8 



AMENDMENTS ADOPTED BY LRAPA BOARD 
JUNE 11, 1991 

2. The temporary storage of raw materials outside the regularly used 
areas of the plant site is prohibited unless the person who desires to 
temporarily store such raw materials first notifies the Authority and 
receives written approval. 

a. When authorized by the Authority, temporary storage areas shall be 
operated to prevent windblown particulate emissions from being 
deposited upon property not under the ownership of the person 
storing the raw materials. 

b. Any temporary storage areas authorized by the Authority shall not 
be operated in excess of six (6) months from the date they are 
first authorized. 

3. Alternative Means of Control 

Any person who desires to control windblown particulate emissions from 
truck dump and storage areas otheT than by enclosure shall first apply 
to the Authority for authorization to utilize alternative controls. 
The application shall describe in detail the plan proposed to control 
windblown particulate emissions and indicate on a plot plan the 
nearest location of property not under ownership of the applicant. 

4. No person shall cause to be emitted particulate matter from hardboard 
plant sources including, but not limited to hogs, chippers and other 
material size reduction equipment, process or space ventilation 
systems, particle dryers, classifiers, presses, sanding machines, and 
materials handling systems, in excess of a total from all sources 
within the plant site of one {l.O) pound per 1000/quare feet of 
hardboard produced on a 1/8 inch basis of finishe product equivalent. 

5. Excepted from subsections 33-060 0.4 are truck dump and storage areas, 
fuel burning equipment and refuse burning equipment. 

6. No person shall operate any hardboard tempering oven unless all gases 
and vapors emitted from said oven are treated in a fume incinerator 
capable of raising the temperature of said gases and vapors to at 
least ISOOoF for 0.3 seconds or longer. Specific operating 
temperatures lower than 1500oF may be approved by the Authority upon 
application, provided that information is supplied to show that 
operation of said temperatures provides sufficient treatment to 
prevent odors from being perceived on property not under the ownership 
of the person operating the hardboard plant. In no case shall fume 
incinerators installed pursuant to this section be operated at 
temperatur~s less than lOOOoF. 

7. Any person who proposes to control emissions from hardboard tempering 
ovens by means other than fume incineration shall apply to the 
Authority for authorization to utilize alternative controls. The 
application shall describe in detail the plan proposed to control 
odorous emissions and indicate on a plot plan the location of the 
nearest property not under ownership of the applicant. 
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[8. Cemf!liaAEe Sehedule 

Ne later thaA JHly 1, 1972, every perseA epel'atiA!J a hardbeard 
ma-1rnfaetul'i A!J pl aAt shall submit te the Authel'ity a propesed seheElul e 
fer eemplyiA!J with these re!Julatiens. The seheElule shall previEle fer 
eompliaAce with the applieable previsioAs at the earliest praetieable 
date, but i A Ae ease shall fi Aal eempl i aREe be adli eved by later U1an 
Deeember 31, 1973.] 

[9.-] §~! Open Burning 

Upon the effective date of these regulations, no person shall cause or 
permit the open burning of wood residues or other refuse in 
conjunction with the operating of any hardboard manufacturing plant 
and such acts are hereby prohibited. 

Section 33-065 Charcoal Producing Plants 

A. No person shall cause or permit the emission of particulate matter from 
charcoal producing plant sources including, but not limited to, charcoal 
furnaces (retorts), heat recovery boilers, after combustion chambers, and 
wood dryers using any portion of the charcoal furnace off-gases as a heat 
source, in excess of a total from all sources within the plant site of 
10.0 pounds per ton of charcoal produced (as determined from the retort 
process) as an annual average. 

B. Emissions from char storage, briquette making (excluding dryers using 
furnace off-gases), boilers not using charcoal furnace off-gases, and 
fugitive sources are excluded in determining complianG€ with subsection 
(A). 

C. Charcoal producing plants as described in (A) above shall be exempt from 
the limitations of Sections 32-030, 32-035, 32-040 and 32-045 whic~. 
concern particulate emission concentrations and process weight. 

[D. The perseA respoAsible for aA existiA!J emission souree subjeet te this 
rfll e shall proceed premptly with a pregram ta comply as soo!l as 
praeti cael e with this rule. A prepesea pre!Jram ana impl eme11tati eA r:il aR 
fer eaeh emfssioA seurce shall be sHbmitted Re later thaA JHne 39, 1979 te 
the AHtherity fer review a Ad 11ri tteA a13preval . The A§eAcy shall wit hi n--45 
days-of receipt ef a eomplete prepesed pl'B!Jl'am and implementatien plan, 
Mti fy tRe persaA eencernee as ta wlletlrnr er Aat it is aeeeptabl e. 

E. Charcaal ProeHCiA!J Plants shall eemply with this sectieA as seeA as 
practieable, ill aeeerdaRee witll apprevee campliaAEe sclledHles, bHt ey AO 
later thaR December 31, 1982. 

F. The eompliaRee sehedule fer Ghareeal PredHeiAg PlaAts shall E{)Atain 
reaseRably expeaitieus iRterim clates aAd pilet testiA!J programs fer 
EOAtrel ta meet the emissien limits. If pilet testiRg aRcl eest aAalysis 
iAclieates that meetin!J the emissieA limits of these rijles may-He 
imf!ractieal, a pHblie heariR!J shall be held no later than JHly 1, 1981, te 
eoAsider amcAdments te this limit.] 
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[&.-] !:!:!, The Agency may require the installation and operation of instruments 
and recorders for measuring emissions and/or parameters which affect 
the emission of air contaminants from sources covered by this rule to 
ensure that the sources and the air pollution control equipment are 
operated at all times at their full efficiency and effectiveness so 
that the emission of air contaminants is kept at the lowest 
practicable level. The instruments and recorders shall be 

[H-o-] 

period i ca 11 y ca 1 i brated. The method and frequency of calibration 
shall be approved in writing by the Agency. The recorded information 
shall be kept for a period of at least one year and shall be made 
available to the Agency upon request. 

[[:\!'The person responsible for the sources of particulate emissions shall 
....... "'make or have made tests once every year to determine the type, 

quantity, quality and duration of emissions, and process parameters 
affecting emissions, in conformance with test methods of file with the 
Agency. If this test exceeds the annual emission limitation then 
three (3) additional tests shall be required at three (3) month 
intervals with all four (4) tests being averaged to determine 
compliance with the annual standard. No single test shall be greater 
than twice the annual average emission limitation for that source. 

Source testing shall begin within 90 days of the date by which compliance 
is to be achieved for each individual emission source. 

These source testing requirements shall remain in effect unless waived in 
writing by the Agency upon adequate demonstration that the source is 
consistently operating at lowest practicable levels. 

Section 33-070 Kraft Pulp Mills 

A. General Provisions 

Recent technological developments have enhanced the degree of malodorous 
emissions control possible for the kraft pulping process. While 
recognizing that complete malodorous and particulate emission control is 
not presently possible, consistent with the meteorological and 
geographical conditions in Oregon, it is hereby declared to be the policy 
of the Authority to: 

1. Require, in accordance with a specific program and time table for all 
sources at each operating mill, the highest and best practicable 
treatment and control of atmospheric emissions from kraft mi 11 s 
through the utilization of technically feasible equipment, devices, 
and procedµres. Consideration will be given to the economic life of 
equipment which, when installed, complies with the highest and best 
practicable treatment requirements. 

2. Require degrees and methods of treatment for major and minor emissions 
points that will minimize emissions of odorous gases and eliminate 
ambient odor nuisances. 

3. Require effective monitoring and reporting of emissions and reporting 
of other data pertinent to air quality or emissions. The Authority 
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will use these data in conjunction with ambient air data and 
observation of conditions in the surrounding area to develop and 
revise emission and ambient air standards, and to determine compliance 
therewith. 

4. Encourage and assist the kraft pulping industry to conduct a research 
and technological development program designed to progressively reduce 
kraft mill emissions, in accordance with a definite program, including 
specified objectives and_ time schedules. 

B. Highest and Best Practicable Treatment and Control Required 

1. Notwithstanding the specific emission limits set forth in rule 33-070, 
C, in order to maintain the lowest possible emission of air 
contaminants, the highest and best practicable treatment and control 
currently available shall in every case be provided, with 
consideration being given to the economic life of the existing 
equipment. 

2. All installed process and control equipment shall be operated at full 
effectiveness and efficiency at all times, such that emissions of 
contaminants are kept at lowest practicable levels. 

C. Emission Limitations 

1. Emission of Total Reduced Sulfur (TRS): 

a. Recovery Furnaces: 
" (1) The emissions of TRS from each recovery furnace placed in 

operation before January I, 1969, shall not exceed 10 ppm [~ 
ii daily arithmetie average] and 0.15 Kg [~JfJ!)\l_tric ton (0.30 
lb [£]/ton) of production as [a mantlll;y] ~liliiifM arithme_t_ic 
averageij. """'""······ 

(2) TRS em~ssio~~ fr3m each f ~~6~ec,Qia!:[i~~,t;Qg,~\l"Rl2,i;2,,~~" $i{~;~t ~~n a~ ~~co~:~ar~ur~ace m~d,t{~Q~5t~t\~ftf~fn,1'gpt~tf;N!n 
. ~~!1~,,~l,~i~~~'~tl!l,!;~,!•¥!!i!!f Ptf~'~'!i!m~~s f ~!:;~!; TRS 
shall not exceed 5 ppm [as a daily arit-hmet+e-average] and 
[G.GS] nWJlt~~ Kg HU/metric ton (0.15n lb [£]/ton) production 
as [a mei'lflily] ~~'~!~:¥ arithmetic average~. 

b. Lime ~ilns. Lime kilns shall be operated and controlled such that 
emission of TRS shall not exceed[+] 

[(l) q9 ppm and 9.1 Kg S/metrie ten (9.2 le S/tan) ef 
predHetien as monthly arithmetie averages. 

(2) As seen as praeticaele, eHt net later than JHly 1, 1978, 2Q 
ppm a1HI 9. ()5 Kg S/metri e ten (9 .1 lb S/ten) er preEIHet i en as 
menthly arithmetie averages. 
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· (3) ,O,s sooR as practicable, bttt-oot later thaR July 1, 1983,) 20 
ppm ~s a daily arithmetic average and 0.5 Kg [£J/111gtric ton 

ii:~ii~ii~~;~~i~i~i1;;~11llill~1lll1ii~i1lli,ililil1iilf il1111lllll:1 
[(4) 20 ppm as a daily al"ithmetic average aRd 0.05 Kg S/metl"ic 

toR (0.1 lb S/toR) of productioA as a moRthly ariti'lmetic 
average from .each Rew lime kilA placed iR opel"atioR or aRy 
lime kilR modified sigRificaAtly to expaAd productioR.] 

ilii11:!§ffi~[lyitlt~~R~f¥111r1if 'i1~i!i~i:~l 

-
liDtJmlf! 

[e] g. Non-Condensibles[+JI 
:·:·:· 

H+tl ~~~~~~~~~~~: l'i!!,iiiw~:l~iit :~!~n,iP!!l~~!~i,[!,:f ~~ii be 
incineration in a lime kiln or incineration device capable 
of subjecting the non-condensibles to a temperature of not 

-.. 
WheR steam ol" ail" stl"ippiRg-&f- ceAdeRsates or other 
ceAtamiAatee streams is practieee, the stripped gases 
shall be subjected to treatmeAt iR the ROA coRdeRsible 
system or otherwise giveR e~uivaleRt treatmeRt. ] 

[d] g. Other Sources: 

( 1) [As soeR as practi eabl e, but Rot 1 ater thafl Jl:lly 1, 1978, t.Jihe 
total emissions of TRS from other sources including, but not 
limited to, knotters and brown stock washer vents, brown stock 
washer filtrate tank vents, Jl:nif black 1 iquor oxidation vents[T 
CIRd .. coAtamiAateEl COAdeAsate sfriflpiR.9] shall not exceed [\to+ 

l~'iil~i~m~i~~~~~ffi~~~~1ii¥~~~§i~ ,Ql\:!!'gg lb[~J/ton) of production 
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(2) Miscellaneous Sources and Practices. (Wheft] :~~ it is 
determined that sewers, drains, and anaerobic.lagoons 
significantly contribute to an odor problem, a program for 
control shall be required. 

[e. CampliaAee Pregram. As saaR as praetieable, but Aat later thaA 
JaAHary 1, 1983, ead1 mill 11ith lime kilH(s) 1wt ill eampliaflec 
11ith the 1983 limits shall submit a pregram afld sehedijle fer 
aehieviAg campliaAce~] 

2. Particulate Matter: 

a. Recovery Furnaces. The emissions of particulate matter from each 
recovery furnace stack shall not exceed [a meRthly arithmetic 
a\'erage af]: 

( 
1
) ~~~d~~{ ~~~aij~Jii~@ifii~i:Iiii~~;i;iii~~ii~~~u[~ )er ton) of (2)-

~ 
b. Lime Kilns. The emissions of particulate matter from each lime 

kiln stack shall not exceed [a maAthly arithmetie average ef]: 

< 
1 

> ~~~~u~i ~ ~~riir~~iu~iiiili.tim,it;iij~~'iit1,Rr ~]d per ~ton l of 

(2)~~ 

~1~@~ti~£11\11~;11!l;J~11~ti11~~11u111:~;m11i111~i~f!m&1~iliJ~11f111~~e&:11~l!iJa111,~wgtt~1;f;1' 
c. Smelt Dissolving Tanks. The emission of particul~te matter from 

each smelt dissolving tank stack shall not exceed!@ [a moRthly 
a-r-i-t-hmetie average ef Q.25 Kg/metric teA (eRe half (1/2) pe1rnd per 
teA ef predijetieA.] 

:~i~iitlllft'JllJll~llll,Jllllilillll1111111111llll~~~ID\!l~~fi:,;;nm'~!@]:~::;;~gfi 
~@l~i1r;~~ifmx1:~1I?!l£ll'gliHi¥¥1,1nrrll'.~:1w~1111sn~1111111'£me1:11§~1'1!'§llti§~~9Zt9~!1;1~& 
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3. 

4. [Neu fac H ity Compl i a Ree. l\s sooR as praeti ea bl e, bl!t Rot lat er tkaR 
w-i-tfl-iR 180 days of tile start up of a Re'n' !craft mill or of aRy Rew-el" 
modified facility llaviAg emissieRs limited by these rcglllatieRs, that 
facility shall be operated, eeRtrell ed, or 1 imited to comJ')ly with the 
applicable pro•ii si OAS of these regul ati ens aAd the mil 1 shal-1 ceAdl!ct 
source sampliAg er moRiteriRg as aJ')prepriate ta demonstrate 
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D. More Restrictive Emission Limits 

The Authority may establish more restrictive emission limits than the 
numerical emission standards contained in rule 33-070, C. and maximum 
allowable daily mill site emissionJimjtsjn kjlograms per day for an 
individual mill upon a finding ~¥11Hfi§;]~q~~gpj~';~¥ that{ 

~~:). [t-] (llhe individual mill is located or is proposed to be located in a 
spedal problem area or an area where ambient airstandards are 

illiii~l11li1i11Ji;~i~~ll~lll1iiaYi1ii~:ii"~~~ii~'~llllllllllllllllllll9n~ 

E. Plans and Specifications 

Prior to construction of new kraft mills or modification of facilities 
affecting emissions at existing kraft mills, complete and detailed 
engineering .plans and specifications for air p·ollution control devices and 
facilities, and such other data as may be required to evaluate projected 
emissions and potential effects on air quality, shall be submitted to and 
approved by the Authority. All construction shall be in accordance with 
plans as approved in writing by the Authority . 

. F. Monitoring 

1. General: 

a. The details of the monitoring program for each mill shall be 
submitted to and approved by the Authority. This submittal shall 
include diagrams and descriptions of all monitoring systems, 
monitoring freq~encies, calibration schedules, descriptions of all 
sampling sites, data reporting formats and duration of maintenance 
of all data and reports. Any changes that are subsequently made 
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in the approved monitoring program shall be submitted in writing 
to the Authority for review and approved in writing prior to 
change. 

b. All records associated with the approved monitoring program 
including, but not limited to, original data sheets, charts, 
calculations, calibration data, production records and final 

[~~~r~~Y~~a~~bl~tea[i~flifiii~~~0~n~ ~~~i~ n~~u~u~~~!~~d 0 io aih! east 
Authority upoil''reques'f'.' '"''' 

~ 
~~ 

2. Total Reduced Sulfur (TRS). Each mill shall [caAtiA~ally] monitor TRS 
§pfi.~:1~9)9,i!,~Ji® in accordance with the fo 11 owing: 

a. The monitoring equipment shall determine compliance with the 
emission limits and reporting requirements established by these 
regulations, and shall [eaAtilrnally] i!in~mlil'ln!lt$.11V sample and record concentrations of TRS. ,., .. ,.,.,,.,., .• ,,., .•. ,.,,,., .•. , .•. ,.,.,.,.,.,.,,. ... , 

• 
b. lh.~,.,E£Yrs~s monitored shall,,include, but are ngt 1 imited to.t [the] 

-. 
c. At least [61*] qijgg per year, vents from other sources as required 

in subsection 3'.F.070, C, 1, [d] ~-· Other Sources, shall be 
of 
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3. [u.] Particulate Matter. 

~:li Each mill shall sample the recovery furnace(s), lime kiln(s) and 

[~~ !~ = 1 i i1ii~l~\iii~i~i~~~i~i1fililll!lllgiiix~iiili§~iii1·1~ii~i:~ii~~a11 

b. 

[(l) The sampliA§ methea; aAa 

(2) The aAalytical methea apprevea iA •,1ritiA§ by the Authertty-;-] 

Each mi 11 sha 11 pro vi de [ ceAt iliual ] i:!Pn~lfillQ'd'~ monitoring of 
opacity of emissign~«Jischarged to tllii'atiiio.sphere from [the] ~::i!l!H 
recovery furnace :~;t!H{!§ or particulate matter from the recovery ··· 
furnace(s) in a maiiiier approved in writing by the Authority. (or) 

~ 
..,.... 
~11.11111¥1m~:;;:~N~1u11~1~fil~i1im1&&1~111i.Dm111t1~11~ifi&~l!g~lli1§~m11i:gnnn~~1~;;¥a: 

~ 
4. Sulfur,P.)Hxide (S02). Representative sulfur dioxide emissions from 

~ 
· 5. Combined Monitoring. The Authority may allol'.I the monitoring of a 

combination of more than one emission stream§ if each individual 
emission stream has been demonstr<1t~~LJ<l b..~Jn <;())11pl i;ince l'.IJth (ll l the 

:~: ~~: ~~ ~ 1 ~: ~~ ~~r r~~= ~~~~;~~d C~i!,:!~'g:~ftff~~~!H~·~,,~R~!Hf,,i!~' i sh!~e 
by the Authority. 

G. Reporting 

Unless otherwise authorized or required by permit, data shall be reported 
by each mill for each calendar month by the fifteenth day of the 
subsequent month as follows: 
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L~i~~:,~' 
2. [MoAthly] 1)~;1)li~ average emissions of TRS gases in [k-il ograms] R'&Ufltl§ 

i~~llllllllilf! l~~ f~;c~e;oJ~~:rii:J1 JffM~~g~fe t~;P~:v~~ 1~o~[f~:;s~;dii: 
program. " 

3 
· ~~~~!~i~J lilill1@~la~1i;~:asi~~~i~an~r~~ ~~~ ~!~~~e~~ ~~~n~~~~ ~ )~ 

expressed 'a5''ppm;''dry"'6asTs:""'«,,,, 

4. [MeAthly average emissiaAs of µarticulates iR grams µer staRdard cubic 
meter aRd kilograms µer metric teR of pulµ µreduced based u~oR tfl.e 

iiiii,li~;,jr,ducted ·:~:1iiiiiliiilf iiim~ii1:ii!fi1iiii1iiiilii;~ils£1i\lit\msR 
5 

. ''if iij2iiiiiiii1itiiiili:ittl!i~ii;~~i.i~;iyfji,i:i,l~iiltsllW\!Jllllllll~;~ 
6. [l\verage daily aRd the value ef the maximum hourly e~aeity, aRd/ar tile 

iW€rage daily aREl the ·1alue ef the maximum heurly particulate 

8. Unless otherwise approved in writing, [~tive m1mber ef heurly 
averages each day that the recevery furRace ~articulate aRd TRS, aRd 

u:~ t ~ l 1 i1ru;~~iiij~ri1i:iiaii:iiihii;i11:iii:iiiii§ui~ii1!:~fiiii iiii:li.ii~ii~. 
9. Upset conditions shall be reported in accordance with Section 33-070, 

H., 3. 

10. Each kraft mill shall furnish, upon request of the Authority, such 
other pertinent data as the Authority may require to evaluate the 
mill's emission control program. 
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wm•i 
1 :illlllllllllllilllltliil1lflillllllllllll1llllill·llllilllllll!lilllllilil~ 

:~gffii'i,illilllllllllillllllilllilllll1111111·1111tll!!lllllllllllllll'illlll-llli118™ 

H. Upset Conditions 

1. Each mill shall [immeEliately] report tifi\lill'~J1lA'.ij1i!lfiiji•~& abnormal mill 
operations insJY.9Jng c;gntrn1 ~nd process:::~iE(Tj)iiienf'iiiaintenance, or 

~ 
levels. 

2. [Si§Rificilfl-t] [tt]O'psets shall be reported in writing with an 

iiiiii~:ift.;1ii;iiiii,ii;:~~i~:~~~~u;~~~~ei1iwi1itti;~!ll~n~ii1ii11:iiii~it the 

3. Each mill shall report the cumulative duration in hours each month of 
the upsets reported in section (1) of this rule and classified as to: ., 

a. Recovery Furnace: 

(1) TRS; 

(2) Particulate. 

b. Lime Kiln: 

(I) .TRS; 

(2) Particulate 

c. Smelt Tank Particulate. 

I. Chronic Upset Conditions 

If the Authority determines that an upset condition is chronic and 
correctable by installing new or modified process or control procedures 
or equipment, a program and schedule to effectively eliminate the 
deficiencies causing the upset conditions shall be submitted. Such 
reoccurring upset conditions causing emissions in excess of applicable 
1 imits [may be exem~teEl from RHle 21 059--aittl] may be subject to civil 
penalty or other appropriate action. 
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LANE REGIONAL AIR POLLUTION AUTHORITY 

TITLE 36 

Excess Emissions 

Following the reporting and recordkeeping prescribed herein, approval of procedures 
for startup, shutdown or maintenance shall not absolve permittees from enforcement 
action. If the approved procedures are not followed, or if excess emissions are 
determined to be avoidable, enforcement action may occur pursuant to section 36-030. 

Section 36-001 General Policy and Discussion 

1. Emissions of air contaminants in excess of applicable standards or permit condi
tions are considered unauthorized and are subject to enforcement action, pursuant 
to sections 36-010 through 36~ftQ .. These rules apply to any permittee 
operating a source which emits air contaminants in violation of any applicable air 
quality rule or permit condition resulting from the breakdown of air pollution 
control equipment or operating equipment, process upset, startup, shutdown, or 
scheduled maintenance. 

2. The purpose of these rules is to: 

A. Require that, where applicable, all excess emissions be reported by sources to 
the Authority immediately; 

B. Require permittees to submit information and data regarding conditfons which 
resulted or could result in excess emissions; and 

C. Identify criteria to be used by the Authority for determining whether enforce
ment action will be taken against a permittee for excess emissions. 

Section 36-005 Definitions 

The following definitions are relevant for the purposes of Title 36, only. Additional 
definitions can be found in Title 12, "Definitions." 

1. "Event" means any period of excess emissions. 

2. "Excess Emissions" means emissions which are in excess of an Air Contaminant 
Discharge Permit or any applicable air quality rule. 
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4. "Permittee" means the owner or operator of the facility, in whose name the 
operation of the source is authorized by the Air Contaminant Discharge Permit. 

5. "Process Upset" means a failure or malfunction of a production process or system 
to operate in a normal and usual manner. 

6. "Shutdown" means that time during which normal operation of an air contaminant 
source or emission control equipment is terminated. 

7. "Startup" means that time during which an air contaminant source or emission 
control equipment is brought into normal operation. 

8. "Unavoidable" means events which are not caused entirely or in part by poor or 
inadequate design, operation, maintenance, or any other preventable condition in 
either process or control equipment. 

9. "Upset" or "Breakdown" mean any failure or malfunction of any pollution control 
equipment or process equipment which may cause excess emissions. 

Section 36-010 Planned Startup and Shutdown 

1. Where startup or shutdown of a production process or system may result in excess 
emissions, prior Authority approval shall be required for the startup/shutdown 
procedures that will be used to minimize excess emissions. Application for 
approval of procedures shall be submitted and received by the Authority in writing 
at least seventy-two (72) hours prior to the event, and shall include the following; 

A. The reasons why the excess emissions during startup and shutdown could not 
be avoided; 

B. Identification of the specific production process or system causing the excess 
emissions; 
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C. The nature of the air contaminants likely to be emitted, and an estimate of the 
amount and duration of the excess emissions; 

D. Identification of specific procedures to be followed which will minimize excess 
emissions. 

2. In cases where planned startup and shutdown occurs on a 11/ii&Uiil§~ regular 
schedule, approval of the schedule and procedures may be obtain~;:fhy,.p.roviding 
the information specified in 36-010-1. In such cases, the 72-hour approval 
requirement is waived. This pre-approval must be renewed annually. 

3. Approval of the startup/shutdown procedures by the Authority shall be based upon 
determination that said procedures are consistent with good pollution control 
practices and will minimize emissions during such period, to the extent practicable, 
and that no adverse health impact on the public will occur. The permittee shall 
record all excess emissions in the upset log as required in subsection 36-025-3. 

4. E~rnept ·.v.fleFe a FegHlaF sehedale ef staFtlifl BF shatdeWR has been pre apflFBwid 
andeF 38 OHi 2, a 24 heaF netiee shall be pFevided pFier te the planned staFtlifl BF 
shlitd0Wfu 

0~. No planned startup or shutdown resulting in excess emissions shall occur during 
any period in which an Air Pollution Alert, Air Pollution Warning, or Air Pollution 
Emergency has been declared, or during an announced "Stage I Red" woodstove 
advisory period within areas designated by the Authority as PM10 Nonattainment 
Areas. 

In cases where the Authority has not received notification of a planned startup or 
shutdown within the required seventy-two (72) hours prior to the event, or where 
such approval has not been waived pursuant to subsection 36-010-2, the permittee 
shall immediately notify the Authority by telephone of the situation, and shall be 
subject to the requirements under Upsets and Breakdowns in section 36-020. 

Section 36-015 Scheduled Maintenance 

1. Where it is anticipated that shutdown, by-pass, or operation at reduced efficiency 
of production equipment or air pollution control equipment for necessary scheduled 
maintenance may result in excess emissions, the source operator must obtain prior 
Authority approval of procedures that will be used to minimize excess emissions. 
Application for approval of procedures associated with scheduled maintenance shall 
be submitted and received by the Authority in writing at least seventy-two (72) 
hours prior to the event, and shall include the following: 

A. The reasons explaining the need for maintenance, including why it would be 
impractical to shut down the source operation during the period, and why the 
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2. 

3. 

4. 

by-pass or reduced efficiency could not be avoided through better scheduling 
for maintenance or through better operation and maintenance practices; 

B. Identification of the specific production or emission control equipment or 
system to be maintained; 

C. The nature of the air contaminants likely to be emitted during the mainte
nance period, and the estimated amount and duration of the excess emissions, 
including measures such as the use of overtime labor and contract services and 
equipment that will be taken to minimize the length of the maintenance 
period; 

D. Identification of specific procedures to be followed which will minimize excess 
emissions. 

In cases where maintenance occurs on a P!~ipq\§]f§,f; regular schedule, approval of 
the schedule and procedures may be obfiiliie(f by providing the information 
specified in 36-015-1. In such cases, the 72-hour approval requirement is waived. 
This pre-approval must be renewed annually. 

Approval of the above procedures by the Authority shall be based upon determi
nation that said procedures are consistent with good pollution control practices and 
will minimize emissions during such period to the extent practicable, and that no 
adverse health impact on the public will occur. The permittee shall record all 
excess emissions in the upset log as required in subsection 36-025-3. 

E:irnept wheFe rngular sehedaled maintenanee has been pre approved antler il!i ()15 
2, a 2 4 hoar notiee shall he previded prier te the seheduled maintenanee. 

No scheduled maintenance which is likely to result in excess emissions shall occur 
during any period in which an Air Pollution Alert, Air Pollution Warning, or Air 
Pollution Emergency has been declared, or during an announced "Stage I Red" 
woodstove advisory period, in areas determined by the Authority as PM10 Nonatta
inment Areas. 

In cases where the Authority has not received notification of maintenance that is 
likely to cause excess emissions within the required seventy-two (72) hours prior 
to the event, or where such approval has not been waived pursuant to subsection 
36-025-2, the permittee shall immediately notify the Authority by telephone of the 
situation, and shall be subject to the requirements under Upsets and Breakdowns 
in section 36-020. 

Section 36-020 Upsets and Breakdowns 

1. All permittees must notify the Authority immediately by telephone of all cases of 
excess emissions due to upset or breakdown. In addition, the event is to be record-
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ed in the upset log as required in subsection 36-025-3. Submittal of a written 
report may be requested, based on the severity of the event, pursuant to subsec
tions 36-025-1 and 36-025-2. 

2. During any period of excess emissions due to upset or breakdown, the Authority 
may require that a source immediately reduce or cease operation of the equipment 
or facility until such time as the condition causing the excess emissions has been 
corrected or brought under control. Such action by the Authority would be taken 
upon consideration of the following factors: 

A. Whether potential risk to the public or environment exists; 

B. Whether any Air Pollution Alert, Warning, Emergency, or yellow or red 
woodstove curtailment period exists; or 

C. Whether shutdown could result in physical damage to the equipment or 
facility, or cause injury to employees; 

D. Whether continued excess emissions are determined by the Authority to be 
avoidable. 

3. In the event of an on-going period of excess emissions due to upset or breakdown, 
the source shall cease operation of the equipment or facility no later than forty
eight (48) hours after the beginning of the excess emission period, ifthe condition 
causing the emissions is not corrected within that time. The source need not cease 
operation if it can obtain Authority approval of procedures that will be used to 
minimize excess emissions until such time as the condition causing the excess 
emissions is corrected or brought under control. Approval of these procedures shall 
be based on the following information supplied to the Authority: 

A. The reasons why the condition(s) causing the excess emissions can not be 
corrected or brought under control. Such reasons shall include, but not be 
limited to, equipment availability and difficulty of repair or installation. 

B. Information as required in section 36-010. 

4. Approval of the above procedures by the Authority shall be based upon determina
tion that said procedures are consistent with good pollution control practices and 
will minimize emissions during such period to the extent practicable, and that no 
adverse health impact on the public will occur. 

Section 36-025 Reporting and Recordkeeping Requirements 

l. For any period of excess emissions, the Authority may require the permittee to 
submit a written excess emission report within fifteen (15) days of the date of the 
event, which includes the following: 
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A. The date and time each event was reported to the Authority; 

B. Information as described in subsections 36-030-1.A through 36-030-1.C; and 

C. The final resolution of the cause of the excess emissions. 

2. Based on the severity of the event, the Authority may waive the 15-day reporting 
period and specify either a shorter or longer time period for report submittal. The 
Authority may also waive the submittal of the written report if, in the judgement 
of the Authority, the period or magnitude of excess emissions was minor. In such 
cases, the permittee shall record the event in the upset log pursuant to subsection 
36-025-3. 

3. All permittees shall keep an upset log of all planned and unplanned excess 
emissions. The upset log shall include all pertinent information as required by 
subsections 36-025-1.A through 36-025-1.C. 

4. At each reporting period specified in a permit, or sooner if required by the 
Authority, the permittee shall submit a copy of the log entries for the reporting 
period. Upset logs shall be kept by the permittee for two (2) calendar years. 

Section 36-030 Enforcement Action Criteria 

In determining if a period of excess emissions is avoidable, and whether enforcement 
action is warranted, the Authority shall consider the following information submitted 
by the source: 

1. Whether the event was due to negligent or intentional operation by the source. 
For the Authority to find that an incident of excess emissions is not due to 
negligent or intentional operation by the source, the permittee must demonstrate, 
upon Authority request, that all of the following conditions were met: 

A. The process or handling equipment and the air pollution control equipment 
were at all times maintained and operated in a manner consistent with good 
practice for minimizing emissions. 

B. Repairs or corrections were made in an expeditious manner when the Opera
tor(s) knew or should have known that emission limits were being or were 
likely to be exceeded. Expeditious manner may include such activities as use 
of overtime labor or contract labor and equipment that would reduce the 
amount and duration of the excess emissions. 

C. The event was not one in a recurring pattern of incidents which indicate 
inadequate design, operation, or maintenance. 
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2. Whether appropriate remedial action was taken. 

3. Whether the event occurred during startup, shutdown, maintenance, or as a result 
of a breakdown or malfunction. 

4. Whether the Authority was furnished with complete details of the event--i.e., the 
equipment involv!)d, the duration or best estimate of the time until return to 
normal operation, the magnitude of emissions and the increase over normal rates 
or concentrations as determined by continuous monitoring or a best estimate 
(supported by operating data and calculations). 

5. Whether the amount and duration of the excess emissions were limited to the 
maximum extent practicable during the period of excess emissions; 

6. Whether notification occurred immediately pursuant to subsections 36-020-1 
through 36-020-2. 
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LANE REGIONAL AIR POLLUTION AUTHORITY 

DRAFT AMENDMENTS--APRIL 14, 1992 

TITLE 34 
Air Contaminant Discharge Permits 

It is proposed to adopt a new Title 36, "Excess Emissions," in order to bring 
LRAPA's rules into compliance with federal and state rules. Because the excess 
emissions rules are to be contained in a new, separate title, it is also proposed 
to delete the existing rules, Title 34, Section 035 Upset Conditions. 

Seetien 34 935 Uaset £eAeitiens 

1. Emissiens ei<eeeeing aAy ef tile limits established in these rllles may Rat be 
eeemee te tie in •·ialatien ef these r!lles, if they were eausee as a eireet 
reslllt ef llflset ee1Hlitie11s iR er breakeewn ef any Bflerating eqlliflment whieh 
was llRavei ea bl e and whi eh 11as FJet eallsea er eeRtrHrnteEl te Utreu§h careless 
er 1rnsafe eflerati en, er as a Eli re et reslllt ef the shlltEle1,·n ef Sil eh eq11i f)meRt 
far sehe811lee maintenaRee, if tile reqllirements ef this sectieA are meh 

2. If the Di re et er eeterm-i Aes that the exeess i ve emi ss i ens are harmfi;l ta the 
flllBliE health er \IClfare, they \/iJ1 Be deemed te BC iA 'lielatiefl 6¥--tfle-!rC 
nil es. 

3. Eaeh Slleh eee11rrenee shall !Je ref)erted ta the IJ.tt'eeter as seen as rcas011aely 
f)essible lrnt at least ·.1ithi11 fellr (4) lle!lrs ef the ecmirrenee ef t-lte 
breakele·.m er llflSet eenEli ti BA. 

4-.-lite-perseA resfJeAsible fer the se!lrce ef ei<cessive emissiens shall, ·,1ith all 
practicable Sfleed, initiate ane eemfllete appropriate aetiens te eerreet the 
eenditi ens eausiA!l the eJEeessi ·1e emi ssi ORS. 1:113011 request af the Eli reeter, 
that person shall s11emi t te the Di rec tar a full lo'l''itten ref)ert ef the 
oec1:1rrenee, the lrnewn eallses aAd the actiefls taken te miti!jate the emissions 
aAd meet the re~llireme11ts ef this seetian. 

5. Ne later than farty ei§ht (48) hellrs after the start ef an 1:1pset eoAElitHttl 
er f:JreakdewA, the perseA respeAsiblc fer the sellrce ef exeessi'le emissiofls 
shall diseo11ti11ue ef)eratioA ef the eqllipment er facility causiA§ the exeess 
emissions. The Directer may, fer-ElemeAstrateEl §Bea callse whieh ineh1Eles b11t 
+s-tiet limited te eq11 i pmeF1t a;·a il aeil ity, e i ffi culty ef repairs aml nature 
anti q11a11tity ef emi ssi ens, alltheri ze an eJ<tensi BA ef eperati en bcyenEl the 
~ 

6. Fer scheellleEI maiAteAaAce which 11ill f)red!lee eJEcessi'le emissieAs, a repert 
shall he submitted at least twenty faur (24) heurs prier ta slrntElewn ane 
co11ta i A the fell imi A§ i nfermat i Bl'l: 

A. IdeAtifieatioR ef the specific facilities te be takefl Ollt ef service; 

B. Stateme11t ef the Aature aAd qllantity of emi ssieAs ef air ceAtalllinants 
likely te ecrnr Elllring tile shlltdo~IA peried; 

£. IElentifieation ef the measures that will ee taken te minimize the leAgth 
ef the slu1temm-1lerioEI aAEI mi11imize air eeAtaminaflt emissiens. If 
mitigatiAg measure are impractieal, reasons aceef)table ta the Direetar 
must Ile !Ji veA-;-

A-28 



Attachment B 

STATEMENT OF NEED FOR PROPOSED RULE AMENDMENTS 

Pursuant to ORS 183.335(2), the following statement provides information on the 
proposed action to amend Oregon's Revised State Implementation Plan (SIP) for 
Particulate Matter for the Eugene/Springfield Air Quality Maintenance Area. 

Legal Authority 

ORS 183, 468.535, the Federal Clean Act Amendments of 1990, and LRAPA Rules and 
Regulations Title 13. 

Need for Amendments 

Revisions of the Kraft Pulp Mill regulations, contained in LRAPA Title 33, are re
quired to comply with federal Clean Air Act Section 110 and Section lll(d) Emission 
Standards. These changes have also been adopted by the Oregon Environmental 
Quality Commission. In addition, obsolete parts are being removed from certain 
sections of Title 33 as a housekeeping revision. 

Principal Documents Relied Upon 

1. Attorney General's Uniform and Model Rules of Procedure 
2. LRAPA Title 33 
3. LRAPA Staff Report to LRAPA Board of Directors, March 12, 1991 
4. Clean Air Act Amendments of 1977 (PL 95-95) 
5. Clean Air Act Amendments of 1990 
6. ORS 183 and 468, et. seq. 
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STATEMENT OF NEED FOR PROPOSED RULE AMENDMENTS 

Pursuant to OHS 183.3:-!5(2), the following statement provides informal.ion 011 Lhc 
proposed action to amend Oregon's Hevised State Implementation Plan (SIP) for 
Particulate Matter for the Eugene/Springfield Air Quality Maintenance Area. 

J.,egal Authority 

ORS 183, 468A.135. ORS 183, LHAPA Titles 13 and 14. 

Need for Amendments 

These revisions are needed to bring LHAPA's excess emission rules into conformance 
with current federal enforcement policy and make them consistent with state rules. 
Federal Jaw places responsibility on the permittees to demonstrate to the appropriate 
authority that a period of excess emissions was a result of an unavoidable condition, for 
which prompt agency notification and remedial action occurred. The new rules would 
provide necessary information to evaluate whether enforcement action is warranted, 
provide a complete record of the occurrences of excess emissions and help insure that 
excess emissions are minimized to the fullest extent possible. It is advantageous to 
place these rules under their own title in order to facilitate ease of access to the 
information. 

Principal Documents Relied Upon 

1. Attorney General's Uniform and Model Rules of Procedure 
2. LRAPA Title 34, Section 035 
3. LRAPA Staff Report to LRAPA Board of Directors, March 10, 1992 
4. OAR 340-20-355 through 340-20-380 
5. EPA Region 10: Guidance For the Preparation of SIP Excess Emission Regulation 
6. Clean Air Act Amendments of 1990 

Summary of Proposed Revisions 

These revisions would repeal LI{APA section 34-035 and replace it with rules under 
Title 36 which would require that, where applicable, prior notice of planned excess 
emissions be provided and unplanned excess emissions be reported immediately. The 
new rules would require permittees to submit information and data regarding 
conditions which resulted or could result in excess emissions, and identify criteria to 
be used by Lhe Authority for determining whether enforcement action will be taken 
af;ainst a pPrrnittce for <?xccss e1nissions. 
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Attachment C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

Impact on State Agencies: None. 

Impact on Local Agencies: These rules will require some additional staff time to 
modify the existing permit for the pulp mill (only one affected source in Lane 
County). 

Impact on Public: None. 

Impact on Industry: Weyerhaeuser Co. has estimated economic impact to be $809,000 
plus ongoing costs -0f $63,000 per year. 

LAND USE CONSISTENCY STATEMENT 

The proposed rule amendments are consistent with land use as described in applicable 
land use plans in Lane County. 

DRA/MJD 
03/20/91 
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FISCAL AND ECONOMIC IMPACT STATEMENT 

lrnpaeL on Stale Ag1~neies: None. 

lrnpacl. on Local Ag<'nciPs: Negative. lncream,d workload due to requirements to 
rn:ikl' d1•(l'l'Ininat.ions l'<'f::1rding possible <>nf(ircl'llH'n( or olher :1ction which is d<>emed 
;1pprop~·j;il,(' \Vhf'll ('XCt'SS i'JlliS~ions HrP dc~lern1iru~d to i>P ;IVOida!JJP. !1np]Clll(~lltntio11 nf 

I Iles<' ru!Ps togdiil'r willi ot.iIPr tracking requin•11w11ts fi>r l"'l'lliill..,d sources will 
IH 1CeSsilall) addit,io1i;iJ }•''j'J•;s, e_;urrc~Ill j~''J'l.I; PSliJnal_.e f(H' th1~Sl' ruJ<~:-i i~-> appl'OXiillHle!yr 
.2G. Positive. The st.rid.er requirements of Tille {l6 will provide <l gr1,;1t.<·r degree of 
industrial compliance with clean air regulations. The reporting rcquire.mcnts will 
increase LH.APA's awareness of excess emissions episodes and will also provide better 
information for use in enforcement actions. 

Impact on Public: Positive. The stricter regulations for allowing excess emissi011s and 
for reporting of emissions will likely result in fewer, shorter-duration episodes of excess 
emissions due to maintenance procedures. It is also an incentive to keep emissions 
from upset/breakdown episodes to a minimum and to avoid those situations wherever 
possible. 

Impact on Industry: Negative. It is expected that these rules will have a moderate 
impact on all permittces. The immediate notification requirement is similar to the 
existing rule section 34-035, except that the 4-hour reporting deadline is shortened to 
1 hour. Subject to the written reporting requirements, certain permittees of major 
sources may experience additional time to prepare written reports. Some permittees 
may also experience more frequent enforcement actions, as determined from excess 
emission reports. Positive. The greater vigilance encouraged by these rules will help 
industries to keep overall emissions down and should also help operators to keep closer 
track of day-to-day operations and possibly avoid large enforcement actions. 

LAND USE CONSISTENCY STATEMENT 

The proposed rule amendments are consistent with land use as described in applicable 
land use plans in Lane County. 

DH.A/RM 
03/10/92 
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Attachment D 

NOTICE OF INTENT TO ADOPT AMENDMENTS TO 
OREGON'S AIR QUALITY IMPLEMENTATION PLAN 

In accordance with Title 42 of the Lane Regional Air Pollution Authority 
(LRAPA) Rules and Regulations, the Board of Directors is proposing: 

To amend LRAPA Title 33, "Prohibited Practices and Control of Special 
Classes" (change Section 070,· Kraft Pulp Mills, to conform with federal 
and state rules; add Section 005, Definitions, to add clarity to Title 33; 
delete Section 025, Wigwam Waste Burners, because it is no longer needed; 
remove Sub-Sections 045-B, 060-A(4), 060-B(3), 060-C(6) and 060-D(8) as 
obsolete; delete Subsections D, E and F from Section 065, Charcoal 
Producing Plants, as obsolete). 

WHO IS AFFECTED: Weyerhaeuser Co. in Springfield is affected by the 
changes to pulp mill rules. Deletion of the obsolete parts has no effect 
on any existing source in Lane County. 

PUBLIC HEARING: 

Public hearing on the above rule adoption will be held before the LRAPA Board 
of Directors at its regular meeting of Tuesday, May 14, 1991. 

Location: City Council Chambers 
Springfield City Hall 
225 North 5th Street 
Springfield, OR 

Time: 12:15 p.m. 

Copies of the proposed rules, as well as Statements of Need and Fiscal Impact, 
are available for review at the LRAPA office located at 225 North 5th, Suite. 
501 (Springfield City Hall building), Springfield, OR 97477 until May 14, 
1991. The public may comment on the proposed regulations by calling the LRAPA 
business office, 726-2514; and written comment may_ be submitted until May 13, 
1991, to 225 North 5th, Suite 501. 

To Be Published: Wednesday, April 10, 1991 
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NOTICES OF PROPOSED RULEMAKING HEARING - Continued 

SUMMARY: Establishes procedures for resolving employee representation 
issues when school districts are merged. 
LAST DATE FOR COMMENT: 4-21-92 
co:NTACT PERSON: Esther M. Forrest 
ADDRESS: Employment Relations Board, Old Garfield &hool Building, 528 
Cot~ Street, .NE, Suite 400, Salem, OR 97310 . 
TELEPHONE: 378-3807 

DATE: TIME: 
4-16-92 10 AM 

•••• 
Energy, Department of 

Chapter 330 

LOCATION: 
Department of Energy 
625 Marion NE 
Salem OR 97310 

HEARINGS OFFICER: Michael W. Grainey 
STATUTORY AUTH: ORS 469.752 to 756, Chapter 487, Oregon Laws 1991, 
Senate Bill 807, 1991 Legislature 
ADOPT: OAR 330-110-000 
SUMMARY: Offers an incentive to state agencies to implement conservation 
projects by: ll Allowing the agency to retain 50% of the net.S";vings after debt service; 

2 Allowmg the state agency's budget to remam mtact, and not be cut as 
a result of the project's saVlngs of fuel and operating expenses; 

3) Allowing the agency to administer a revolving fund of deposited 
savings. 
LAST DATE FOR COMMENT: 4-16-92 
CONTACT PERSON: Linda Jordan 
ADDRESS: Department of Energy, 625 Marion St. NE, Salem, OR 97310 
TELEPHONE: 373-7980 

•••• 
Environmental Quality, Department of 

Chapter 340 · 

Lane Regional Air Pollution Authority 

DATE: TIME: LOCATION: 
4-14-92 12:15 PM City Council Chambers 

Spri!ll!field City Hall 
225 N'Orth 5th 
~ri!ll!field, OR 

HEARINGS OFFICER: :Oonald R Arkell 
STATUTORY AUTH: ORS Chapter 183 and 468, OAR 340-020-047 and 
OAR 340-20-355 through 380, the following action is proposed. 
ADOPT: LRAPA Title 36 "Excess Emissions" 

REPEAL: LRAPA Title 34, Section 35 Upset Conditions 
SUMMARY: These revisions would repeal LRAPA section 34-035 and 
replace it with rules under Title 36 which would require that where 
applicable, prior notice of planned excess emissions be provided and 
unplanned excess emissions oo reported immediately. The new rules would 
require permittees to submit information and data regarding conditions 
wh1ch resulted or could result in excess emissions, and identify criteria to be 
used by the Authority for determining whether enforcement action will be 
taken against a 2ermittee for excess emissions. The proposed revisions are 
needed to bring LRAPA's excess emissions rules into conformance with 
current federal enforcement policy and make them consistent with state 
rules. 
LAST DATE FOR COMMENT: 4-13-92 
CONTACT PERSON: Donald R. Arkell, Director 
ADDRESS: Lane Regional Air Pollution Authority, 225 North 5th, Suite 
501, Springfield, OR 97477 
TELEPHONE: 726-2514 · 

DATE: TIME: 
4-15-92 9 AM 

•••• 
LOCATION: 
Dept. of Environment.al Quality 
811 SW Sixth Avenue 
Cooference Room 3A 
Portland, OR 

HEARINGS OFFICER: Kent Ashbaker 
STATUTORY AUTH:ORS 468.065 
AMEND: OAR 340-45-075 
SUMMARY: The Department proposes to amend the water quality permit 
fee schedule by adding an additional permit processing fee category to cover 
general permits not specifically identified in the existing fee schedule. This 
will allow the Department to continue to develop and a<fopt general permits 
without the necessity to modify the fee schedule in each instance. An 
additional category is proposed to account for the costs associated with plan 
review and site evaluations associated with permit issuance so that those 
costs don't have to be reflected in the base fee schedule. In addition, a 
housekeeping chan_ge is proposed to combine fee categories where the annual 
~Ill.11liance <fetermmation fees are the same. 
LAST DATE FOR COMMENT: 4-17-92 • 5 PM 
CONTACT PERSON: Jerry Turnbaugh · 
ADDRESS: Department of Environmental Quality, 811 SW Sixth Avenue, 
Portland OR 97204 
TELEPHONE: 229-5374 . 

DATE TIME: 
4-16-92 7 PM 

to 
9PM 

29 

•••• 
LOCATION: 
City Hall - Mayor's Office 
1220 SW 5th Ave - Room 321 
Portland, OR 
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P. 0. BOX 10188 PHONE (503) 485·123<1 

El;IGENE, OREGON 97440 iegai 12 3 7 J~. Notice 

Legal lljotice Advertising 

• [J Teorsheel Notice 

0 
LANE REG. AIR POLLUTION AUTH 
DONALD ARKELL, DIRECTORY 

• O Duplicate Affidavit 

• 225 N FIFTH #501 
SPRINGFIELD OR 97477 

• 

AFFIDAVIT OF PUBLICATION 
STATE OF OREGON, 
COUNTY OF LANE, l SS 

• 

I, WENDY L. WALSH , 
being first duly sworn, depose and say that I om the Advertising 
Manager, or his principal clerk, of the Eugene Register-Guard., a 
newspaper of general circulation as defined in ORS 193.010 and 
193.020; published at Eugene in the aforesaid county and state; 
that the 

NOTICE OF INTENT , 
a printed copy of which is hereto annexed, was published in the 

entire issue of said newspaper for --~O~N~E~--- successive and 
consecutive ---'-DcA __ Y.c-_____ in the following issues: 

MARCH 18, 1992 

My Con1n)i~sion Expires://· / J 
AFFIOAVIT 

r;.~:.~~z~~JFTNoT d"i?E~g~~~- ~ 
AIR QUALITY A . IMPLEMENTATION PLAN 

In accordance with Tille 14 of ~ 
the Lane Regional Air Pollution 11 
Authority fl.RAPA) Rules and T 
Regula1ions, the Board of Dirt!c- E 
!(Ir.; is proposing; 

fi 
s 
L 

. 

To rescind LRAPA Section 34-
035, "Upset Conditions," and 
adopt new LRAPA Thie 36, 
"Excei;.s Emissions." These 
revisions are needed to bring 
LRAPA's e)l:cess emission 
rules into conformance with 
current federal enforcement 
policy and make !hem consist-
ent with state rules. Federal 
law places responsibility upon 
the pennhtees to demonstrate 
to !he appropriate authority 
that a pcriod or excess emis
sions wns a result or an una
voidable condition, for which 
prompt agency ·nolificalion 
was given and remedial ad ion 
taken. The new rules would 
provide necessary informa-
tion to evaluate whether en- . 
forcemenl action is warrant
ed, provide a complete record 
of the occurrences of excess 
emissions and help insure that 
excess emissions are minim
ized to the hillest extent possi
ble. 

WHO IS AFFECTED 
Operations subject to LRAPA 's 

e Air Contaminant Discharge Per
mit requirement. 

o PUBL!C HEARING 

31 
Public hearing on the above rule 

adoption will be held before the 
e. I.RAPA Board of Directors .111 its 
'Y regular meeting of Tuesday, April 

14, 1992. 
Local ion: 

Cily Council Chambers 
,, 

Springfield Cily !foll 
·~ 225 North 5th S!rel'I 

1~ Ti~~~f:':~I~:~~ 
!J Copies of lhe proposed rules, as 

well as Statemenls of Need and 
Fiscal lmpacl. are available for re· 
view al !he I.RAPA office loc;lted 

_ fi1 ·22s North 5~-h,- Sui1e 501 
(Springfield City Hull building). 
Springfield, OR 97477 until April 
14, 1992. The public mv.y com· 
n1ent nn the proposed reg;ulalions 
by ca!linJ! !ht> LRAPA business of· 
fief'. 726·2514; and written com
oient may ht> suhmillcd until April 

1 
U, 1m12. 11• 225 Norlh 51h, Suite / 
501. 

No_ 1237! -·Mm ch Iii. 19!12. 

;, 

' ( 
fl 

' • 
' 
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Attachment E 

(50J) 726-2514 
LANE REGIONAL 225 North 5th, Suite 501, Springfield, 01\ 97477 

AIR POLLUTION AUTHORITY Donold P,, Arkell, Director 

M E M 0 R A N D U M 

To: 

From: 

Date: 

Subject: 

Oregon Environmental Quality Commission 

Donald R. Arkell~rings Officer 

June 26, 1991 

Public Hearing, May 14/June 11, 1991, Regarding Proposed Amendments 
to LRAPA Title 33, "Prohibited Practices and Control of Special 
Classes" 

SUMMARY OF PROCEDURE 

Pursuant to public notice, a public hearing was convened by the Board of 
Directors of the Lane Regional Air Pollution Authority at 12:55 p.m. on May 14, 
1991 in the Springfield City Council Chamber at 225 North 5th in Springfield, 
LRAPA had received designation from the DEQ Director as hearings officer for the 
Oregon Environmental Quality Commission, and this was a concurrent EQC/LRAPA 
hearing. The purpose of the hearing was to receive testimony concerning proposed 
adoption of amendments to LRAPA Title 33, "Prohibited Practices and Control of 
Special Classes." Written comments had been received from Weyerhaeuser Co. in 
Springfield, the company on which the proposed amendments would have the greatest 
impact. Staff recommended severa 1 revisions to the origina 1 proposa 1 which 
resulted from discussions with Weyerhaeuser (see attached minutes of May 14, 1991 
meeting). There was one Weyerhaeuser representative present who commented on the 
proposed rules. 

Because there were not enough board members present to constitute a quorum, no 
action could be taken at the May meeting, and the hearing was held open until the 
June 11, 1991 meeting. Staff presented a review of the revisions to the proposed 
amendments. The hearing was reopened on June 11, and no further testimony was 
taken. · · 

SUMMARY OF TESTIMONY 

Jerry Ritter, Weyerhaeuser Co., Springfield. (Regarding the discussion about 
retaining the current particulate matter emissions rate for recovery furnaces 
instead of reducing them as originally proposed, in order to allow Weyerhaeuser 
to retain its banked emissions.) Ritter commented about the effects of the 
company's emissions bank on expansion plans. He said the new expansion which 
they have in mind is not expected to result in significant measurable air quality 
impact and would, therefore, not be a.ffected by the presence or absence of an 
emissions bank. 

Clean Air Is a Natural Resource - Help Preserve It 
Printed on 100Cfo recycled paper 
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Proposed Amendments to LRAPA Title 33 ' 
Hearings Officer's Report 
June 26, 1991 
-2-

ACTION OF THE LRAPA BOARD OF DIRECTORS 

Based on the information presented, the board, voted unanimously to adopt the 
amendments to LRAPA Title 33, as revised. 

DRA/MJO 
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(50J) 726-2514 
LANE REGIONAL 225 North 5th, Suite 501, Springfield, Of\ 97477 

AIR POLLUTION AUTHORITY 

MEMORANDUM 

To: 

From: 

Subject: 

Record of Adoption Proceedings, LRAPA Title 36 

Donald R. Arkell, Hearings Officer tf/J2-
Public Hearing, April 14, 1992 

Summaiy of Procedure 

Donald P.. Arkell, Director 

Pursuant to public notice, a public hearing was convened by the Board of Directors of 
the Lane Regional Air Pollution Authority at 12:43 p.m. on April 14, 1992 in the 
Springfield City Council Chamber at 225 North 5th, Springfield. LRAPA had received 
designation from the DEQ Director as hearings officer for the Oregon Environmental 
Quality Commission, and this was a concurrent EQC/LRAP A hearing. The purpose of 
the hearing was to receive testimony concerning proposed adoption of new LRAP A Title 
36, "Excess Emissions," and repeal of existing Section 34-035, "Upset Conditions." 
There was no one present who wished to comment on the proposed rules. 

Summary of Testimony 

There was no testimony presented at the hearing. 

Action of the LRAPA Board of Directors 

Prior to the authorization for hearing, the proposed rules were distributed to affected 
industrial sources for comment; and staff met with interested parties, including 
industrial representatives, regarding their concerns, The concerns raised during that 
process and prior to the hearing were addressed in the final version of the rules which 
was presented to the board. Information regarding specific concerns is contained in the 
April 14 staff report (Attachment A). 

Based on the information presented, the board voted unanimously to adopt new Title 
36 and repeal Section 34-035, 

DHA/M,fD 

Clean Air Is a Natural flesource - Help Preserve It 
P<interl on 10Q'X, recycled popPr 
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Environmental Quality Commission 
~ Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item K-1 
July 23, 1992 Meeting 

Amendments to the Oregon Visibility Protection Plan for Class I areas, as a revision to 
the Oregon State Implementation Plan 

Summary: 
The Oregon Visibility Protection Plan, adopted by the Commission in 1986, was 
designed to prevent future impairments to visibility and demonstrate reasonable further 
progress in alleviating visibility impacts in Class I areas (in Oregon this includes 11 
wilderness areas and Crater Lake National Park). Recent monitoring has shown 
significant improvements in reducing visibility impairments in both the northern and 
central Cascades. Monitoring has shown that there are impacts from field burning in the 
Eagle Cap Wilderness Area and Central Oregon Cascade wilderness areas. 

Based on public comment and recommendations from the Oregon Visibility Advisory 
Committee the Department proposes that: 1) the period of burning restrictions be 
extended by approximately 15 days; 2) the visibility protection provisions of the Union 
and Jefferson county field burning ordinances be incorporated in the Plan; 3) formal 
review of the program be extended from 3 to 5 years; 4) the annual acreage allowed for 
research and hardwood conversion burning be reduced from 1200 to 600 acres a year; 5) 
the Willamette Valley field burning rules be revised to allow hardship requests beyond 
August 10th for exemptions from weekend visibility restrictions. The Department 
considered, and rejected_,additional recommendations by some Committee members for 
more protective measures because of the progress already obtained. 

Department Recommendation: 
Adopt the amendments to the Plan in order to better protect Class I areas from 
summertime visibility impairment as recommended by the Visibility Advisory Committee 
and outlined in Attachment A of the staff report. 

~,~,.~ - ~ /' - j ~H; ~~"--"~; 
Report Author Division Administrator Director // ,..--r,-:_ -

A 

July 7, 1992 



II 

SUBJECT: 

REQUEST FOR EQC ACTION II 

Meetinq Date: July 23. 1992 
Aqenda Item: K-1 
Division: Air Quality 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

section: Planning & Development 

Adoption: Amendments to the Oregon Visibility Protection 
Plan for Class I areas, as a revision to the Oregon state 
Implementation Plan. 

PURPOSE: 

To assure reasonable further progress toward reducing 
visibility impairment (haze) in wilderness areas, as 
required by the Clean Air Act. 

ACTION REQUESTED: 

....lL Adopt Rules 
Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Land Use Compatibility Statement 
Advisory Committee Recommendations 
Hearing Officer's Report 

Attachment _A_ 
Attachment _IL 
Attachment _Q_ 
Attachment _!L 
Attachment _JL 
Attachment __1'. 
Attachment __g 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
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DESCRIPTION OF REQUESTED ACTION: 

The Oregon Visibility Protection Plan was developed by the 
Department of Environmental Quality six years ago to meet 
the requirements of the 1977 Clean Air Act to show 
reasonable further progress in the "prevention of any 
future, and the remedying of any existing impairment of 
visibility in mandatory Class I federal areas which 
impairment results from manmade air pollution". Actual 
adoption of the Plan by the Environmental Quality Commission 
occurred on October 24, 1986. 

Oregon's 12 Class I areas include 11 wilderness areas and 
Crater Lake National Park. Monitoring,conducted since the 
early 1980s has shown significant improvements in reducing 
visibility impairment by nearly 65% in the Northern Cascades 
and nearly 75% in the Central Cascades. This is consistent 
with the goal of eventually achieving a 60%-90% improvement 
in visibility over 1982-1984 levels, as recommended by the 
Oregon Visibility Advisory Committee in 1985. 

Recent monitoring has also shown that summertime 
agricultural field burning in the Grande Ronde Valley of 
Union County accounts for approximately 1/4 of the 
visibility impairment within the Eagle Cap Wilderness Area. 
Summer field burning in Jefferson County has also been 
identified as a source of impairment within the Central 
Oregon Cascade Wilderness areas. 

The 1990 Clean Air Act Amendments reaffirmed the requirement 
for states to develop rules which assure that reasonable 
further progress is made toward visibility improvements. In 
January, 1992, the Oregon Visibility Advisory Committee 
recommended the following improvements to the Department of 
Environmental Quality, which the Department is now proposing 
as amendments to the Visibility Protection Plan: 1) expand 
the period during which restrictions to protect visibility 
apply by approximately 15 days, that is from the existing 
period of July 4th weekend - Labor Day, to the new period of 
July 1 - September 15th; 2) incorporate the Class I area 
visibility protection provisions of the Union and Jefferson 
County field burning ordinances; 3) extend the frequency of 
formal review of the Visibility Program by the Department 
from 3 to 5 years; 4) reduce the annual acreage allowed for 
research and hardwood conversion burning from 1200 to 600 
acres per year; and 5) revise the Willamette Valley field 
burning restriction emergency clause to allow hardship 
requests for visibility protection exemptions beyond August 
10th of each year. The long-term element of the strategy 
would also be revised to eliminate increased fire- wood 
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removal as a method of enhancing visibility protection. 

The Visibility Protection Program relating to prescribed 
forestry burning is administered by the Oregon Department of 
Forestry (ODF), and is closely linked to the Oregon Smoke 
Management Plan (i.e., implementation of certain provisions 
of the Visibility Plan must be conducted through the Smoke 
Management Plan). 

AUTHORITY/NEED FOR ACTION: 

_x__ statutory Authority: ORS 468.305 
Pursuant to Rule: 

_x__ Pursuant to Federal Law/Rule: 

Federal Clean Air Act Amendments of 1990. 

Other: 

_x__ Time Constraints: 

Attachment 
Attachment 

Attachment 

Attachment 

The proposed revisions to the Plan outlined on the previous 
page need to be adopted in order to be implemented by mid
summer. These provisions are being proposed for rule 
adoption concurrently with the amendments to the Oregon 
Slash Burning Smoke Management Plan. 

DEVELOPMENTAL BACKGROUND: 

These amendments were authorized for public hearing by the 
Director on April 10, 1992. 

During May 18-22, 1992, four public hearings were held in 
the state to accept testimony on these amendments as well as 
amendments to the Oregon Slash Burning Smoke Management 
Plan. 

The following summary represents the more significant issues 
raised at these hearings. See the Hearing Officer's Report 
in Attachment G for the full list of issues and responses. 

1. The Visibility Protection Plan is too limited and does 
not attempt to protect all Class I areas in the state. 

2. The Department should not delete the existing provision 
which allows for fire wood removal from forest lands as 
a method of enhancing visibility protection, since this 
does not contribute to woodstove smoke problems in PM10 
nonattainment areas. 



Meeting Date: 7/23/92 
Agenda Item: K-1 
Page 4 

3. The expanded visibility protection period for Class I 
areas in the Plan is still too limited, and should be 
extended to a 90 day period the first year, and then to 
a 120 day period the next year. 

4. The visibility protection period should include 
Willamette Valley field burning seven days a week, not 
just on weekends. 

5. In addition to protecting the Eagle Cap Wilderness Area 
from field burning smoke impacts, the Plan amendments 
should address slash burning impacts as well. 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Testimony from members of state, federal and private forest 
land managers was mostly in support of the proposed 
amendments (see also Attachment c, Fiscal and Economic 
Impact statement). The issues summarized above were raised 
by representatives of various environmental groups, who 
favored additional protection of all Class I areas in the 
state1 • 

The Department's response to these issues is as follows (see 
also Attachment G, Hearing Officer's Report): 

1. The Visibility Protection Plan is too limited and does 
not attempt to protect all Class I areas in the state. 

The strategies identified in the Visibility Protection Plan 
are based on visibility monitoring data from primarily 
Class I areas in the Oregon Cascades. Given the choice 
between focusing efforts on 1) only those Class I areas 
where the extent of visibility impairment was known, or 2) 
all Class I areas, including those where impairment is not 
known, the Visibility Advisory Committee chose the former. 
The Department supports this approach, as well as the 
Committee's additional recommendation to identify visibility 
impairment problems within other Class I areas. The long
term strategy outlined on page A-17 of the Plan does include 
numerous provisions for making reasonable further progress 
for all Class I areas over the next 10-15 years. 

1 These representatives supported the recommendations 
contained in the Minority Report of the Visibility Advisory 
Committee, which follows the Advisory Committee 
Recommendations in Attachment F. The issues summarized 
above are also discussed in the minority report. 
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2. The Department should not delete the existing provision 
which allows for fire wood removal from forest lands as a 
method of enhancing visibility protection, since this does 
not contribute to woodstove smoke problems in PM10 
nonattainment areas. 

The goal of this provision was to lessen fuel loadings and 
lower emissions from prescribed burning. However, if 
firewood removal were to transfer the burning of this wood 
into PM10 nonattainment areas, this could add to smoke 
problems there. Given this possibility, the Department 
agrees with the Visibility Advisory Committee that it should 
not continue to encourage firewood removal, as this would be 
contrary to the state Implementation Plan (SIP) control 
strategy to reduce woodstove smoke in PM10 nonattainment 
areas. (It should be pointed out that the net ~feet of 
this deletion neither encourages nor discourages firewood 
removal.) The Department also would not want to support a 
tradeoff in which visibility improvement, which is an 
aesthetic issue, is placed over PM 0 attainment, which is a 
health issue. The Department stil~ strongly supports slash 
utilization for purposes such as power generation, where the 
use pollution control equipment can significantly minimize 
PM10 emissions. 

3. The expanded visibility protection period for Class I 
areas in the Plan is still too limited, and should be 
extended to a 90 day period the first year, and then to a 
120 day period the next year. 

The Minority Report of the Visibility Advisory Committee 
recommended this extension of the protection period. 
However, given the recent success in visibility improvement, 
the Department believes the July 1 - September 15 extension 
contained in these amendments is more appropriate at this 
time, but would consider further expansion of the protection 
period at the next plan review period if an increase in 
visibility impairment occurs. 

4. The visibility protection period should include 
Willamette Valley field burning seven days a week, not just 
on weekends. 

The Visibility Advisory Committee acknowledged in their 
recommendations that since 1986 visibility impairment in 
Class I areas in the Cascades been significantly reduced 
through the curtailment of Willamette Valley field burning 

G-5 
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on summer weekends. Neither the Committee in their 
recommendations, nor the Department thought it was 
appropriate to additionally curtail field burning on 
weekdays, given the success of this effort. This would also 
severely restrict the practice of open field burning, since 
it only can occur .. during the summer. Extension of the 
visibility protection period to July 1 - September 15 as 
proposed in these amendments will include curtailment on 
approximately 2 additional weekends for Willamette Valley 
field burning. The phase down of open field burning as 
mandated by the 1991 Oregon Legislature will provide 
additional visibility improvement. 

5. In addition to protecting the Eagle Cap Wilderness Area 
from field burning smoke impacts, the Plan amendments should 
address slash burning impacts as well. 

The Department found through monitoring in the Eagle Cap 
Wilderness Area that field burning smoke impacts occurred 
during the summer months. No demonstrated impacts were 
found from slash burning during this same time period. In 
fact, nearly all slash burning in this area has been shifted 
to the spring and fall, due in part to the fire hazard 
conditions which exist during the summer months. 

PROGRAM CONSIDERATIONS: 

Extending the visibility protection period as proposed in 
these amendments will provide approximately 15 additional 
days of protection for visitors to Class I areas during the 
summer. These additional days are high visitation days, and 
represent an estimated 10% of the annual visitation which 
occurs in the states' Class I areas. 

The proposed revisions to the Visibility Protection 
Plan will require the Oregon Departments of Forestry 
and Agriculture to issue visibility protection 
forecasts for slash and field burning on approximately 
15 more days per year. 

Incorporation of the visibility protection provisions of the 
Jefferson and Union County field burning smoke management 
programs will help protect neighboring Class I areas from 
future visibility impairment. 

The elimination of the provision for firewood removal as a 
means of enhancing visibility protection will help alleviate 
woodstove smoke problems in PM10 nonattainment areas. 

Beyond the visibility improvements achieved through the 
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above measures, significant visibility benefits in the 
Cascade wilderness areas will result from the phase down of 
Willamette Valley field burning acreage mandated by the 1991 
Oregon Legislature. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Rely on the existing Visibility Protection Plan and 
statutory requirements to phase down Willamette Valley 
field burning to provide sufficient progress in 
remedying impairment in wilderness areas. 

2. Adopt the amendments to the Plan in order to better 
protect Class I areas from summertime visibility 
impairment as recommended by the Visibility Advisory 
Committee. 

3. Adopt additional protective measures for Class I areas as 
contained in the Minority Report of the Visibility Advisory 
Committee. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the second alternative, 
specifically that the Commission adopt the amendments 
to the Visibility Protection Plan as proposed. The 
Department believes these revisions to the Plan will 
help ensure reasonable progress toward reducing haze in 
class I areas occurs. Given the success over the last 
10 years in reducing visibility impairment in the 
state, the Department does not support additional 
protective measures beyond those currently proposed at 
this time. Should future monitoring indicate 
reasonable further progress is not being achieved, the 
Department would advocate additional plan amendments at 
the next periodic review period in five years. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

The proposed revisions are consistent with Goals 2, 3, 4, 
and 5 of the Strategic Plan. The Department is not aware of 
any conflicts with agency or legislative policy. The 
proposed strategy and supporting rules are consistent with 
the Oregon Benchmarks goal of increasing the percentage of 
Oregonians living in areas which meet ambient air quality 
standards. 
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ISSUES FOR COMMISSION TO RESOLVE: 

Do the proposed amendments to the Plan represent adequate 
progress toward reducing haze in Class I areas ? 

INTENDED FOLLOWUP ACTIONS: 

1. Submit the State Implementation Plan 
containing the revised Visibility Protection 
Plan to EPA for approval. 

2. Monitor slash and field burning activity 
during the year to assess whether the new 
summer protection period is adequate. 

3. Track reasonable further progress as required by the 
Clean Air Act consistent with the goal of 60% - 90% 
visibility improvement, and if necessary make further 
revisions to plan. 

Approved: 

BRF:a 
RPT\AH60021 
7/6/92 

Section: 

Division: 

Director: 

Report Prepared By: Brian Finneran 229-6278 

Date Prepared: July 6, 1992 



ATTACHMENT A 
VISIBILITY PROTECTION PLAN FOR CLASS I AREAS 

(OAR 340-20-047, Section 5.2) 
- DRAFT of February 6, 1992 -

Note:. Deleted text is enclosed in crossed out [----] ; text 
additions is i~llmel~· 

5.2 visibility Protection for Class I Areas 
5.2.1 Definitions 

5.2.2 Introduction 
5.2.2.1 Assessment of Visibility Impairment 

5.2.3 
5.2.4 
5.2.4.1 
5.2.4.2 
5.2.4.3 

visibility Monitoring 
Procedures For Review, 
Annual Meetings 
Strategy and Reasonable 
Other Meetings 

5.2.5 Control Strategies 

Coordination and Consultation 

Further Progress Review 

5.2.5.1 Strategy Elements as Related To The National Goal 
5.2.5.1 (A) Short-Term Strategy for Visibility Protection 

=ii!!iil!1!1iiiiliifi,!lii;ii1~ii1lilli:wi~eld Burning 

5.2.5.2 
5.2.5.3 
5.2.5.4 

5.2.5.5 
5.2.5.6 
5.2.5.6 
5.2.5.6 
5.2.5.7 
Tables 

-Prescribed Burning 
Exemptions to Prohibition 
Prescribed Burning Emergency Clauses 5.2.5.1 

(B) Long-Term Strategy for Visibility Protection 
-strategy Overview 
-Field Burning Element 
-Prescribed Burning Element 

Protection of Integral Vistas 
Best Available Retrofit Technology 
New Source Review & Prevention of Significant 

Deterioration 
Maintenance of Control Equipment 
Interstate Visibility Protection 
(A) Field Burning Element 
(B) Prescribed Burning Element 
Emission Reductions Due To On-Going Control Programs 

1. Lands Protected Under The Plan 
2. Field Burning Long-Term Strategy 
3. Prescribed Burning Long-Term Strategy 
Appendices 
A. Field Burning Smoke Management Plan 
B. Prescribed Burning Smoke Management Plan 
c. New Source Review Rule 
D. Jefferson County Ordinance 
E. Union County Ordinance 
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5.2 Visibility Protection for Class I Areas 

This section of the Oregon state Implementation Plan 
describes the Department of Environmental Quality's Visibility 
Protection Plan for the states Class I wilderness and national 
park lands. Referred to herein as the Plan, this document 
describes Oregon's commitment to visibility monitoring, control 
strategies to remedy existing impairment and ensure future 
visibility protection, periodic plan review, coordination and 
consultation. The Plan has been developed in consultation with 
the Federal Land Managers, the Oregon Visibility Advisory 
Committee, the Oregon Department of Forestry, the Oregon Seed 
Council and other groups. The Plan represents a further step 
toward remedying existing impairment and protecting future 
visi,bility conditions within Oregon's Class I areas. 

This Plan provides for the protection of the mandatory 
federal Class I areas promulgated by the U.S. Environmental 
Protection Agency (EPA) on November 30, 1979 and incorporated in 
OAR 340-31-120 as well as lands redesignated to Class I by the 
State of Oregon. The Plan has been developed in response to the 
requirements of Section 169 (A) (a) (4) of the Clean Air Act g~ 
!llm§.&:M [IJrelftlilEj'ated hy the us EPA eH December 2, 1980 (45 FR"'''', 
'8'1)'589) • J 

The intent of the Oregon Visibility Protection Plan is to 
insure significant reasonable further progress toward achievement 
of the National Visibility Goal of "the prevention of any future 
and the remedying of any existing impairment in Mandatory Federal 
Class I areas which impairment results from manmade air 
pollution". The Department has adopted this same goal for areas 
redesignated to Class I by the state of Oregon. 

The Plan is directed at the (a) protection of visibility 
within Oregon's Class I areas, (b) the mitigation of visibility 
impairment within the Mt. Hood and Central Oregon Cascade 
wilderness areas through short and long-term control strategies 

~l" 
diversity of regulations including the Prevention of Significant 
Deterioration, New Source Review rules and the U.S.D.A. Forest 
Service forest planning process. 

The objective of this Plan is to assure compliance with the 
requirements of the Clean Air Act and US EPA Phase I program 
requirements. These requirements specify the adoption of 
strategies directed toward the control of existing stationary 
sources impairing visibility, the evaluation of visibility 
impacts of new stationary sources, the control of other existing 
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sources not meeting the more stringent source size requirements 
for existing stationary facilities and, finally, the adoption of 
control strategies designed to achieve reasonable progress toward 
meeting the National Visibility Goal. Future phases of the EPA 
regulations will extend the program by addressing more complex 
problems such as regional haze. 

The Department believes that the Oregon Visibility 
Protection Plan not only meets the requirements of the EPA Phase 
I requirements but will make substantial progress in reducing 
impairment caused by regional haze. 

Mandatory Class I Federal Areas 

Wilderness and National Park Lands included within the scope 
of the Visibility Protection Plan are listed in Table I, below. 

!~~~=t~~~d~1~:~e r b~~~a~e~;~~~t~~e ~~''''~~fl(ff¥f~'i!!~l~l1~~ i:eeral 
95-95. Visibility Protection for the Mandatory Federal Class I 
Areas, defined in Section 5. ,2. 1 below, is required by the Clean 
Air Act Amendments of [ ~) 1lMMl!l. 

::::::::::::::::::::=:::=:::=: 

Table I 
Wilderness and National Park Lands 

Protected Under The Visibility Protection Plan 

Public Law Federal 
Class I Area Acreage Establishing Land Manager 

Crater Lake 166,149 57-121 USDI-NPS {l) 
Diamond Peak Wild. 36,637 88-577 USDA-FS {2) 
Eagle Cap Wild. 293,476 88-577 USDA-FS 
Gearhart Mtn. Wild 18,709 88-577 USDA-FS 
Hells Canyon Wild. 108,900 94-199 USDA-FS 
Mountain Lakes Wild. 23,071 88-577 USDA-FS 
Mt. Hood Wild. 14,150 88-577 USDA-FS 
Mt. Jefferson Wild. 100,208 90-548 USDA-FS 
Mt. Washington Wild. 46,116 88-577 USDA-FS 
Strawberry Mtn. Wild. 33,003 88-577 USDA-FS 
Three Sisters Wild. 199,902 88-577 USDA-FS 
Kalmiopsis Wild. 76,900 88-577 USDA-FS 
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Areas Redesignated to Class I 

Lands redesignated under OAR 340-31-120 through 130 to Class 
I status will be included in future Plan revisions if the 
Department, in consultation with the Federal Land Manager, 
determines that visibility within these lands is important to the 
visitor's experience. Upon completion of this determination, the 
Class I area will be included within the Plan. Revision of the 
Restrictions on Area Classifications Section of the Standard for 
Air Purity and Quality Rule (OAR 340-31-120 (1)), will also be 
made to assure that the Rule incorporates all Class I areas. 

5.2.1 Definitions 

Definitions applicable to this section of the SIP are listed 
below: 

"Best Available Technology (BAT)" means an emission reduction 
technique which will provide the maximum degree of reduction in 
air contaminant emissions, taking into account energy, 
environmental and economic impacts, compatibility with other 
Federal Land Manager practices and other costs, as determined on 
a case-by-case basis. BAT technologies applicable to prescribed 
burning include, but are not limited to, accelerated mopup, rapid 
ignition techniques, burning during optimum emission-reduction 
fuel moisture conditions, utilization of residues in lieu of 
burning and the reduction of emissions in lieu of broadcast or 
pile burning. 

"Best Available Retrofit Technology" means an emission limitation 
based on the degree of reduction achievable through the 
application of the best system of continuous emission reduction 
for each pollutant which is emitted by an existing stationary 
facility. The emission limitation must be established on a 
case-by-case basis, taking into consideration the technology 
available, the cost of compliance, the energy and nonair quality 
environmental impacts of compliance, any pollution control 
equipment in use or in existence at the source, the remaining 
useful life of the source and the degree of improvement in 
visibility which. may reasonably be anticipated to result from the 
use of such technology. 

"Class I Areas" are those mandatory Federal Class I areas and 
Class I areas designated by the Department within which 
visibility has been identified as an important resource. Oregon's 
12 Class I areas are those listed under OAR 340-31-120. 

"Integral Vistas" means a view perceived from within the 
mandatory Class I Federal area of a specific landmark or panorama 
located outside the boundary of the mandatory Class I area. 

111ffi!~lli!!:tw11::tti~11~~j!fl~i~@i'!:1\~~11~11i1lmm~mi,i1:11B,imm@mw,H11:t1::2111~limw:11tll§!&i~~n1:1111¥M 
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~ 
"Meteorological Impairment" occurs during time periods in which 
hydrometeors (e.g., fog, rain, clouds, snow or sleet) impair 
visibility within a Class I areas. 

"Manmade Air Pollution" is pollution which results directly or 
indirectly from human activities. 

"Natural Conditions" includes naturally occurring phenomena that 
reduce visibility as measured in terms of visual range, contrast 
or coloration. These phenomenon include fog, clouds, wind blown 
dust, rain, sand, naturally ignited wildfires and natural 
aerosols. 

"Prescribed Burning" means the controlled application of fire to 
wild land fuels in either their natural or modified state, under 
such conditions of weather, fuel and soil moisture, as allows the 
fire to be confined to a predetermined area while producing the 
intensity of heat and rate of fire spread required to meet 
planned objectives including silviculture, wildlife habitat 
management, grazing and fire hazard reduction. 

"Significant Impairment" occurs when, in the judgement of the 
Department, visibility impairment interferes with the management, 
protection, preservation or enjoyment of a visitor's visual 
experience within a Class I area. The determination must be made 
on a case-by-case basis considering the recommendations of the 
Federal Land Manager, the geographic extent, intensity, duration, 
frequency and time of visibility impairment. These factors will 
be considered with respect to visitor use of the Class I areas 
and the frequency and the occurrence of natural conditions that 
reduce visibility. 

"Substantial Impairment" means the percent of daylight hours, 
during the period of July 1 to September 15, which equals or 
exceeds o. 8 X 10-4 per meter, hourly average light scattering 
coefficient excluding periods of natural visibility impairment 
measured at an ambient air monitoring site representative of a 
Class I area. Evaluation of the frequency and cause of impairment 
will be made annually in consultation with the Federal Land 
Managers. 
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"Reasonably Attributable" means attributable by visual 
observation or any other technique the Department deems 
appropriate. 

"Visibility Advisory Committee" means a group of Federal Land 
Managers, forestry, environmental, tourism and public-at-large 
representatives, appointed by the Director of the Department. 

"Visibility Impairment" means any humanly perceptible change in 
visibility (visual range, contrast or coloration) from that which 
would have existed under natural conditions. 

"Visibility In Any Mandatory Class I Federal Area" includes any 
integral vistas associated with that area. 

s.2.2 Introduction 

Legislation to protect our nation's wilderness heritage 
began with the National Park Service Organic Act of 1916 and the 
Wilderness Act of 1964. These Acts set aside areas to be 
preserved in their natural state, unimpaired by human activities. 
The protection of the pristine nature of these areas was again 
addressed in the Clean Air Act Amendments of 1977 alifMMfii!lIJ:M The 
Amendments recognized the importance of 11 preserving';'''''"']?'FO£'e'8ting 
and enhancing" the air quality, within the nations's Class I 
areas. In Oregon, eleven of the state's wilderness areas and 
Crater Lake National Park were designated by Congress as 

- The importance and value of these lands to Oregon lie not 
only in the intrinsic value of their beauty but also in their 
importance to tourism in Oregon. These areas are also a valuable 
recreational resource for Oregon residents. The Clean Air Act 
Amendments recognize the importance of air quality related 
values, including visibility, and set forth as a national goal: 

"The prevention of any future and the remedying of any 
existing impairment of visibility in mandatory Class I 
Federal areas which impairment results from manmade air 
pollution". 

The Amendments instructed EPA to promulgate regulations to 
assure reasonable further progress toward attainment of the 
national visibility goal. The principal effect of the EPA 
visibility regulations is to require states to (a) revise their 
State Implementation Plans (SIPs) to establish long-range goals, 
(b) commit to a planning process to protect visibility and (c) to 
implement procedures requiring visibility protection for 
mandatory Class I Federal areas. This revision of the SIP 

A-6 



describes the visibility protection plan that Oregon will follow 
to comply with the requirements of Seetien 169A ef the Clean Air 
Act. 

s. 2. 2 .. 1 Assessment of Visibility Impairment 

An assessment of visibility impairment in Oregon's Class I 
areas is prepared by the Department each year in a deeument 
entitled "Visibility in Oregon's Wilderness and National Park 
Lands". These reports present results from visibility monitoring 
conducted during the summers of 1982-1984 and concluded that (a) 
visibility is frequently impaired by uniform haze and, to a 
lesser extent, ground based layered haze within several of 
Oregon's Class I areas and that (b) haze can often be attributed 
to a known sources including smoke from dispersed agricultural 
field burning, forest prescribed burning and wildfire activity. 

Perceptible maHmade impairment within tile Mt. Heed and 
Central Gaseade Wildernesses and Grater Lalrn National ParlE during 
the SlH!lmer periods ef 1982 te 1984 were estimated te eeeur 17%, 
33% and 4% ef the daylight heurs during the summer months ef 
highest visitor use. AH estimated average ef 48% ef the fine 
particle mass at the Mt. Heed site was asseeiated with prescribed 
burning while 24% was frem field burning . 

.'.beut 40% ef the wilderness areas visitatien eeeurs en 
Saturdays and Sundays, while 79% eeeurs during the menths ef July 
and August. Nearly 96% ef the visitation eeeurs during the 
mid June te mid September period. 

He1'1itering has net yet been eendueted within the Gearhart 
Mountains, Hells Ganyen er Heuntain Lakes Wilderness areas sinee 
these areas have mueh lewer visitatien. 
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Based on the studies referenced above, the Department finds 
that (A) significant impairment exists within the Mt. Hood, Mt. 
Jefferson, Mt. Washington, ~~~Wm!m~~ and Three Sisters Wilderness 
areas; (B) control strategie"s'···'t:O"'.'remedy existing visibility 
impairment are required to correct existing impairment within 
these wilderness areas; (C) the control strategy should be 
directed toward mitigation of impacts from Willamette Valley, 

fJ!l!,,it1M~l!,~!llllJf!!llf!~8~1'1~1'''~1!~'·'~t~~nw~!~i~~;f~~~st 
control strategies to ensure future protection of all Class I 
areas are required and (E) an interstate visibility protection 
program coordinated with the State of Washington is essential to 
assure the protection of visibility within Oregon's Class I 
areas .. 

5.2.3 Visibility Monitoring 

The Oregon Department of Environmental Quality has 
established and will continue to operate a monitoring system to 
identify the degree, if any, of visibility impairment in Class I 
areas and the sources of the pollutants causing the impairment. 
To the extent practicable, the visibility monitoring program will 
extend statewide with the intent of documenting and evaluating 
visibility within Class I areas of the state of Oregon. 

The monitoring system will be operated in cooperation with 
the USDI National Park Service and the USDA Forest Service. A 
visibility monitoring strategy is essential to the evaluation of 
visibility impairment trends, as a means of differentiating 
manmade and natural visibility reduction, to assess the 
effectiveness of visibility control strategy programs and to 
identify the major contributing sources. To meet these 
objectives, the monitoring program will document visibility 
within Class I areas on a long-term basis. In addition, the 
monitoring plan will strive to meet the needs of, and be a 
cooperative effort with, the Federal Land Managers. 

Ore9en's visil9ility meniterin9 plan has 19een developed 19y 
tac Bepartment ef E·ffirirefllftental Quality, in consultation with tac 
USBI National Park Service, tac USDA Forest Service and ether 
ageneies. Ol9jeetive ef tac Bepartment's visil9ility meniterin9 
plan includes measurements intended te document visi19ility within 
Glass I areas, sfiert term fine particle concentration 
varial9ility, atmespfieric relative humidity and pollutant 
transport. Fine particle samplers are included te cfiCJ11ically 
cfiaracteriBe tac fia0e preducin9 particles. 

' 
The monitoring network will be operated annually, at 

minimum, from July through September, the period of the heaviest 
Class I area visitation. A major effort will be made each year to 
begin the monitoring program as soon as spring weather and snow 
pack conditions permit and to continue the program as late into 
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the fall as weather permit. Measurements to be included in the 
program are: 

* Visual observations of impairment phenomena, 
meteorological conditions and visual range. 

* A standardized photographic and standard visual range 
monitoring program to record actual visibility and 
target contrast. 

* A network of integrating nephelometers to measure 
extinction due to light scattering caused by fine 
particles. 

* A meteorological network consisting of relative 
humidity, wind speed and wind direction. 

* A fine particle sampling network to identify source 
impacts on visibility and fine particle mass using 
receptor models. 

* Other monitoring and analytical methods that may be 
appropriate to achieve the objective of the monitoring 
plan. 

5.2.4 Procedures for Review, Coordination and Consultation 

The Department has made and will continue a commitment to a 
strong State-Federal Land Manager (Land Manager) coordination 
program. This section of the Plan explains procedures for 
maintaining coordination between involved agencies for 
rulemaking, New Source Review, periodic program reviews and 
revision of the SIP. For purposes of these reviews, the 
Department will maintain a mailing list of interested parties 
which will be advised of the following meetings: 

5.2.4.1 Annual Meetings 

All state and federal agencies involved in the Plan will be 
invited to an annual meeting, to be held no later than April of 
each year, to review the Visibility Protection Plan. The meeting 
will be open to public participation and input with meeting 
notification sent to members of the Visibility Advisory 
Committee, the news media and interested persons included on a 
Department mailing list. 

Issues to be addressed will include (a) assessment of the 
effectiveness of the control strategies; (b) a review of the 
monitoring program design; (c) progress toward achievement of 
long-term control strategy plan elements (d) discussion of 
reasonable progress toward achievement of the national visibility 
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goal and (e) review of reports describing findings of the State 
Forester and the Director of the Department of Environmental 
Quality relative to enactment of the prescribed burning 
restriction emergency clause described in Section 5.2.5.1 (A) of 
this Plan. A report summarizing the proceedings of these meeting 
will be distributed to the Land Managers, EPA, the Oregon 
Visibility Advisory Committee and other interested parties. 
These reports will form an important element of the periodic Plan 
review process. 

5.2.4.2 Strategy and Reasonable Further Progress Review 

On third !lrfilii!! year intervals beginning in rn !11li'!lWJ, the 
• }:-~:;::~:;:;~::=~::::;:: • • :-~~:~;:;:;:;:;:~;:;:·:·~: 

Department will conduct a formal meeting to review the Plan, 
providing an opportunity for the Land Managers to consult with 
the Department on all matters involving the development of the 
Visibility Protection Plan. The meeting will provide an 
opportunity for affected Land Managers, the Oregon Visibility 
Advisory Committee, the Oregon Seed Council, other affected 
parties and the public to present their (a) assessment of 
visibility impairment; (b) recommendations regarding the 
development of long-term control strategies; (c) assessment and 
consultation of visibility impairment trends as related to the 
Reasonable Further Progress provisions of the Plan; (d) periodic 
review of the monitoring program and findings developed 
therefrom; (e) additional measures which may be needed to assure 
reasonable further progress; (f) review of proposed integral 
vistas and/or new wilderness lands to be included within the 
Plan; (g) assessment of proposed and/or actual impacts from major 
new or modified point sources and (h) a review of progress made 
in decreasing impacts from field and prescribed burning including 
rescheduling, utilization and emission reduction programs. 

All available monitoring and emission data applicable to 
Class I visibility impact assessment will be summarized and 
provided for use during the review of the Plan. A report 
summarizing the available data and proceedings of these meeting 
will be distributed to the Land Managers, EPA and other 
interested parties. 

5.2.4.3 Other Meetings 

Meetings may be called by any interested party at any time 
to discuss the Plan with the Department. 

5.2.5 Control strategies 

The protection of visibility in Oregon's Class I areas 
requires both correction of existing visibility impairment within 
the Mt .. Hood, ij~Ji'!t:~l!ll!B and Central Cascade ~ild7rness areas and 
protection of aII Class I areas from future impairment. 
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The Oregon Visibility Protection Plan incorporates 
strategies to make reasonable progress toward remedying 
impairment caused by Willamette Valley, Jefferson and Union 
County agricultural field burning as well as forest prescribed 
burning. The Plan also includes provisions for the protection of 
all Class I areas from future impairment through the visibility 
impacts assessment requirements of the New Source Review rule. 
This section of the SIP describes the major elements of the Plan. 

s.2.s.1 strategy Elements as Related to the National Goal 

The principal elements of the control strategy as they 
relate to the national visibility goal are described in this 
section. These elements of the Plan include (a) short-term goals 
to be accomplished over a 5 year period to mitigate existing 
visibility impairment; (b) long-range goals to reduce fine 
particle emissions from agricultural field burning and forest 
prescribed burning and (c) on-going visibility protection 
afforded through the New Source Review permitting process and 
emission reductions achieved as a result of in-place control 
strategies. Each of these Plan elements is discussed below: 

(A) Short-Term Strategies For Visibility Protection 

Strategy Overview 

The short-term control strategies are directed at remedying 
visibility impairment during the visibility protection period 
(J1o1ly 4tfl weelmHel tflrew3'fl Laber Day) (July 1 through September 
15. inclusive) caused by distinct and dispersed plume impacts, 
from agricultural field burning and forest prescribed burning. 
The strategy will also reduce regional haze impairment caused by 
these sources and assure the prevention of impairment associated 
with emission growth and new source construction through elements 
A-H of the long-term strategy. 

Willamette Valley Field Burning 

Short term strategies for reducing impairment caused by 
field burning are listed in Table II~ and subject to the 
emergency provisions described below. The strategies are based 
mainly on smoke management; however, strategies 1 and 4 listed on 
Table IIa will result in some emissions reductions. Since all 
Willamette Valley field burning occurs during July through 
October, these short term strategies are automatically directed 
at remedying impairment during the summer peak visitation period. 
Further attention to weekend visitation periods is provided by 
Strategy 5 which is expected to reduce field burning related 
visibility impairment on most visibility important weekend days. 

These short term strategies have been incorporated into the 
Willamette Valley field burning smoke management program (OAR 
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. 340, Division 26). Specifics of the Willamette Valley Field 
Burning Smoke Management Plan are included in Appendix A. 

Jefferson county Field Burning 

Agricultural field burning in Jefferson County has been 
found to impair visibility within the Central Cascade Wilderness 
areas. The short term strategy to mitigate the impairment of 
visibility caused by Jefferson County agricultural field burning 
is through a mandatory county smoke management program described 
and enforced through Jefferson County ordinance 0-38-91 
(Attachment D). The ordinance requires that all burning be 
conducted such that smoke will not be transported into Class I 
areas at any time. The enforcement provisions of the ordinance 
are sufficiently stringent to assure that smoke management 
instructions issued by the smoke management coordinator are 
followed. Since most of the burning is accomplished during the 
visibility protection period and burning is prohibited on 
weekends, the benefits of the strategy will occur during the peak 
visitor use period within the wilderness areas. 

Union County Field Burning 

Agricultural field burning in Union County has been found to 
impair visibility within the Eagle Cap Wilderness. The short term 
strategy to mitigate the impairment of visibility caused by 
agricultural field burning is through a mandatory county smoke 
management program enforced through a Union County ordinance 
1991-6 (Attachment E). The ordinance requires that Union County 
growers implement an enforceable smoke management program with 
sufficient technical merit to assure that smoke from field 
burning is not transported into the Eagle Cap Wilderness at any 
time. Since most of the burning is accomplished during the summer 
and early fall, the benefits of the program coincide with the 
period of heaviest wilderness visitor use. 

Field Burning Restriction Emergency Clause 

This section provides for the modification of field burning 
restrictions in the event of a joint finding by the Directors of 
Agriculture and Environmental Quality that undue, adverse 
economic impacts on·the grass seed industry may be likely because 
of unusual weather or burning conditions. The finding will be 
based on a review, by August 10th afld ~~periodically thereafter, 
of burning accomplished to date to det'erlnine if burning 
restrictions should be modified or suspended. A report, 
describing the findings of the Directors shall be prepared for 
review during the Annual meetings (Section 5.2.4.1) in the event 
of enactment of the Emergency Clause. 
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Prescribed Burning 

The prescribed burning strategy is directed at the 
controlled application of fire to wild land fuels for 
silvacultural, wildlife habitat, fuels management or ecosystem 
purposes and includes both intention, man-ignited fires and 
naturally ignited fires. 

Prescribed Burning Other Than Natural Fires 

The prescribed burning short-term strategy includes a 
reduction in substantial visibility impairment within the Mt. 
Hood, Mt. Jefferson, Mt. Washington and Three Sisters Wilderness 
Areas by restricting summer prescribed burning and setting aside 
these Class I lands as protected areas under the Smoke Management 
Plan. The estimated goal of the short-term strategy is a 60-90% 
reduction in substantial visibility impairment from the 1982 to 
1984 monitoring baseline. This program should not result in 
additional impacts in other designated areas at any time during 
the year, nor should it result in additional summertime 
impairment within other Class I areas within Oregon or 
Washington. 

The prescribed burning short - term strategy applies to 
Western Oregon {Lane, Linn, Marion, Clackamas, Multnomah, Hood 
River, Columbia, Clatsop, Tillamook, Yamhill, Polk, Benton, 
Lincoln and Washington counties). 

The following strategy elements apply to non -
meteorologically impaired periods within the Mt. Hood, Mt. 
Jefferson, Mt. Washington and Three Sisters Wilderness Areas 

~~~~:§i. t~e ge~=~~l 4~~o~~~~~~~n t~n L~:::c~!~elFl~lff~fil''''l!f'~;[~ 
wT'EnTn the above counties, except as noted below. The intent of 
the strategy is to shift burning that would be accomplished 
during the July - mid-September period to the Spring and Fall 
months of lesser Class I area visitation and higher fuel moisture 
and not reduced acreage burned. 
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To encourage Spring and Fall burning while maintaining 
protection of areas designated under the Smoke Management Plan, 
improvements in the Plan have been made to accommodate the 
additional burning activity. 

It is expected that the visibility improvements accomplished 
by these short-term strategies can be achieved without 
significantly reducing, annual acreage burned by prescription 
below historical levels. 

For purposes of visibility protection, the Mt. Hood, Mt. 
Jefferson, Mt. Washington, Three Sisters and Diamond Peak 
Wilderness areas and Crater Lake National Park as well as all 
State of Washington Class I areas have been set aside under the 
Department of Forestry's Smoke Management Plan as "Smoke 
sensitive" areas during the July 4th weelwna ts Laher Day ![j:j',~W.ii'f:w 
¥!!!!t!!~'~tfi\jj~g period to be protected from visibility 

Exemptions To Prohibition 

(1) coastal Burning 

Coastal conifer and hardwood conversion burning impacts 
on Class I area visibility will be minimized by 
management of emissions through the Department of 
Forestry smoke Management Plan. The intent of the Plan 
is to prevent visibility impairment from coastal 
burning by considering upper level wind trajectories 
and likely transport winds over the next 2 day period. 
In issuing burning instructions, the Department of 
Forestry may require application of BAT as necessary to 
accomplish the visibility protection and enhancement 
goals of this strategy. 

(2) Western cascade Burning 

(A) Research & Hardwood Conversion Burning. Research fires and 
hardwood conversion burning are exempt from summer burning 
restrictions. The burning of these units will, however, be 
conducted in accordance with the Smoke Management Plan under 
which the Northern and Central Cascade Wilderness Areas will 
be treated as "Smoke Sensitive" areas. Research and 
hardwood conversion burning permitted under this exemption 
are not expected to exceed 1 2 EHl 16:@0: acres during the Ju±y 

!;:i~=~~=R~e~~n~~~~; ::~ ~!1''"''''~~,f!ftn!p~~~!~~t ~~st 
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Forestry if greater than 1,200 ~@I acres is burned annually, 
as necessary to accomplish the !\/Tsibility improvement and 
protection goals of this Plan. A report of acres burned and 
likely impacts on Class I areas visibility will be prepared 
by the Department of Forestry for inclusion in the annual 
Smoke Management Report. 

All reasonable attempts will be made to accomplish 
burning permitted under this exemption on 
meteorologically impaired days. Western Oregon cascade 
burning includes the East Lane, Linn and 
Clackamas-Marion Forest Protection Districts as well as 
Mt. Hood and Willamette National Forest lands west of 
the crest of the Cascade Range. 

(B) Willamette National Forest Burning. Burning is allowed at 
elevations above 5000 feet during the July 1-September 15th 
period, with Class I areas treated as "Smoke Sensitive" 
areas. 

Prescribed Burning Restriction Emergency Clause 

This section provides for the modification of burning 
prohibitions in the event of a joint finding by the state 
Forester and the Director of the Department of Environmental 
Quality that undue, adverse economic impacts on the forestry 
industry may be likely because of unusual weather conditions. 
A joint report, describing the findings of the State Forester and 
the Director of the Department of Environmental Quality shall be 
prepared for review during the annual meetings (Section 5.2.4.1) 
in the event of enactment of the Emergency Clause. 

( 1) SprinEJ Re-.·iew. By not later tfian J\me 15tB of eaefi 
year, tfie St:ate Foreste£ will determine if, iR bis 
jlidEJement:, SprinEJ lmrninEJ eonditioRs fiave been sliefi 
that: adverse eeoRoI11ie iffiPaet:s are likely t:o oeelir 
sholild preseribed blirniREJ dlirinEJ tfie Jlily 4 Labor Day 
weekeRd period be profiibited. UpoR eonelirreRee by the 
Direet:or of t:fie DepartI11eRt of Ew.riroRil!eRtal Qliality, 
t:fie Sliillil!er blirninEJ prohibit:ions will be Il!odified to t:fie 
mftent Reeessary to aeeolllplisfi blirRiREJ of tfie reEJliired 
aereaEJe. All Sliilliller weeJeeRd blirninEJ aeeoffiPlisfied liRder 
tfiis elalise will be eendliet:ed liRder t:fie Glass I area " 
Sil!olee SeRsitive" provisions of tfie Sil!olee MaRaEJeil!ent 
PlaR. 

(2) Fall Review. By AliEJliSt 31st of eaefi year, t:fie Stat:e 
Forester will deterllliRe if blirniREJ aeeeI11plisfied to date 
is adeEJliate t:o avoid liRdlie, adve£se eeoneI11ie iil!Paet:s en 
tfie forest land I11anaEJers. UpeR eonelirrenee of the 
Direeter of tfie Depart:I11eRt of ERViroRil!ental Qliality, 
every ef fert will be I11ade to iRerease t:fie t:onRaEJe 
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limitatieas aaa aeeFease the uait aistaaee Fe~uiFemeats 
auFiHEJ the FemaiaaeF ef the yeaF, withia the 
eeastFaiats ef the OFeEJeH Smelee HaHaEJemeat Flaa, te 
assuFe that the aUFHiHEJ is aeeemplisfiea. ~fie DepaFtmeat 
ef FeFestFy shall maHaEJe the aUFHiHEJ te iasuFe the 
pFeteetieH ef the DesiEJHatea aFeas. 

The Department of Forestry shall manage the burning to 
insure the protection of the Designated Areas. The specifics of 
the prescribed burning short-term strategy will be contained in 
the Smoke Management Plan, Appendix B. 

(B) Long-Term Strategy for Visibility Protection 

During the development of the long-term strategy, several 
factors have been considered. These include (a) emission 
reductions due to ongoing control programs; (b) additional 
emission limitations and schedules for compliance; (c) measures 
to mitigate the impacts of construction activities; (d) the 
enforceability of emission limitations and control measures; (e) 
visibility impairment associated with new industrial sources; (f) 
smoke management techniqUes for agricultural and forest 
management purposes - including the current field and prescribed 
burning smoke management plans and (g) source retirement and 
replacement: 

(1) Emission reductions due to on-going programs are discussed 
in section 5.2.5.7, below. 

(2) Additionai emission limitations and schedules for compliance 
were not considered important to the long-range strategy 
since monitoring program results support the finding that 
industrial point sources are not a contributing cause of 
visibility impairment. 
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(3) Measures to mitigate construction impacts related to point 
sources are administered through the Air Contaminant 
Discharge Permitting and PSD rule process while soil dust 
entrained as a result of construction activities is 
controlled under the A-95 review process, State and Federal 
Forest Practices Acts and permitting processes. 

(4) Enforceability of emission limitations was not considered 
important to the long-term strategy because of the reasons 
outlined in (2), above. 

(5) Smoke Management Techniques are essential elements of the 
strategy, as discussed below. 

(6) Source Retirement and Replacement was considered. However, 
because visibility impairment from individual point sources 
has not- been found to be significant, source retirement has 
not been viewed as beneficial. On-going stationary source 
emission reductions may, however, reduce impairment 
associated with urban plume impacts on Class I areas in the 
future. 

As noted above, the long-term strategy focuses on mitigation 
of field and prescribed burning visibility impacts, emission 
reductions and the avoidance of plume impairment caused by future 
industrial sources. 

Long-Term Strategy overview 

This section of the Plan outlines the long-term strategy for 
making reasonable progress toward the national visibility goal 
over the next 10-15 year period. Provisions A-D of the long term 
strategy apply to all Class I areas within Oregon while all 
provisions of the long-term strategy apply to visibility impaired 
Class I areas {Mt. Hood, Mt. Jefferson, Mt. Washington, l!ll!l.'g'111l(~ff@§)§ 
and Three Sisters Wilderness areas): .. ,,, ... ,, ........ , ..... "·•·"·•·•·•«•·•·"·•·•·•....-.·•· 

{A) New Source Review 
(B) Intergovernmental Review (A-95) Process 
(C) Emission reductions due to ongoing programs 
(D) Prevention of Significant Deterioration Rule 
(E) Development of new crops not requiring field burning 
(F) Development of grass straw utilization technology 
(G) Grass seed industry research and development efforts to 

seek, develop and promote viable alternative to burning 
{H) A goal of reducing annual forest prescribed burning 

emissions within Western Oregon by 22%, relative to 1984 
emissions, through BAT application without further 
deterioration of visibility within other Class I areas of 
the state. 

The elements of the long-term strategy have been coordinated 
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with existing plans and goals, including those provided by the 
Federal Land Managers, which may affect visibility impairment 
within the Class I areas. Future coordination will be 
accomplished through the annual and ~ i-year Plan review process 
specified in Section 5. 2. 4. ,,,. 

New Source Review Element of the Long-Term Strategy 

The visibility impact protection provisions of the New 
Source Review Rule (OAR 340-20-220 through 280) assure that major 
new or modified industrial sources will not impair Class I area 
visibility (see Section 5.2.5.4). This provision of the long-term 
strategy applies to all Class I areas, statewide. 

Field Burning Element of the Long-Term strategy 

Long term strategies for Willamette Valley field burning are 
listed in Table IIb. When fully implemented, these will result in 
a 40% reduction in the maximum annual emissions and a 45% 
reduction in average emissions from the 1982-84 baseline period. 
The long-term strategies are being developed through an ongoing 
research program investigating alternatives to open field burning 
established under ORS 468 in 1977. Additional funding can be 
expected thru the Oregon New Crops Development Board, from Oregon 
Lottery Commission funds (ORS 814) and from the federal critical 
Agricultural Materials Program. 

Progressive implementation of these strategies will occur as 
they are developed to the point of economic feasibility. The 
three year review process provides the opportunity to adopt and 
incorporate strategies as appropriate. Further, the Oregon 
Environmental Quality Commission has the authority under ORS 468 
to reduce the maximum acreage that can be open burned each year 
if it finds that reasonable and economically feasible 
alternatives to the practice of open field burning have been 
developed. 

These strategies are reasonable and adequate because (1) 
they will result in a substantial reduction in impairment from 
the 1982-84 base period, (2) ongoing research programs are in 
place to provide for continued progress in their development, and 
(3) progressive implementation is provided for through the ~ 
§-year review process and by existing statutory authority vested 
Tn the Environmental Quality Commission. 

Prescribed Burning Element of the Long-Term Strategy 

The long-term objective of this portion of the Plan is to 
meet the objectives established in the Clean Air Act as 
referenced in section 51.300 (a) of the EPA Regulations. In light 
of current technology, the Department believes that an additional 
22% emission reduction in Western Oregon prescribed forest 
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burning emissions from that which occurred during 1982-1984 
period is achievable. 

Emission reductions to be achieved under this provision of 
the long-term strategy will be implemented in a reasonably linear 
manner throughout the 15 year period of this strategy. 

Implementation of this strategy is expected to result in an 
additional 4% reduction in summer visibility impairment in 
addition to the 60-90% reduction in substantial impairment 
afforded by the short-term strategy. 

The Departments of Environmental Quality and Forestry, in 
consultation with the Federal Land Managers and private land 
owners, shall though the Oregon Smoke Management Plan, implement 
a long-term strategy to further remedy existing and prevent 
future impairment through development and application of the Best 
Available Technology (BAT) elements listed in Table III, 
attached. 

Research programs to implement these strategy elements will 
be encouraged and supported by the USDA Forest Service, Bureau of 
Land Management, National Park Service and others, to the extent 
possible within available budgets. 

Provisions for annual and-3- $]-year review of the Plan 
(Section 5. 2. 2) will provide a fo'Fum to review progress toward 
achieving these long-term emission reduction goals. In addition, 
new technologies will be reviewed to determine the advisability 
of increasing the 22% emission reduction goal. 

s.2.s.2 Protection of Integral Vistas 

The EPA regulations of December 2, 1980 require protection 
of those integral vistas designated by the Land Managers as 
important to the visitor's visual enjoyment of the area. Such 
vistas could be identified by the Land Managers prior to 
December, 1985 in accordance with criteria developed by the 
designating agency following reasonable notice and opportunity 
for public comment. The Department need not consider any 
integral vistas which have not been identified in accordance with 
these criteria. Should the Department disagree with the Land 
Manager regarding integral vista designation, the Department will 
provide opportunity for the Land Manager to discuss the 
identification with the Governor. In addition, the Department 
may, under its own authority, identify integral vistas to be 
afforded protection under this Plan. 

As no integral vistas have been designated by the Land 
Managers or by the Department, integral vista protection afforded 
under the Plan is limited to that associated with the control 
strategies included herein. Given that the Plan represents a 
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strong commitment by the state of Oregon to achieve significant 
improvements in Class I area visibility, benefits of the Plan are 
expected to extend to potential integral vistas within Oregon. 

5.2.5.3 Best Available Retrofit Technology 

Section 51.302 (c) of the EPA regulations describes the 
general requirements of the SIP. These regulations require that 
the states identify and analyze for Best Available Retrofit 
Technology {BART) each existing stationary facility which may 
reasonably be anticipated to cause or contribute to impairment of 
visibility within Class I areas within which the impairment can 
reasonably be attributable to the source {51.302{c) (2) (iii)). 

As noted in Section 5.2.2.1 of this document, results from 
the visibility monitoring program have not identified any 
visibility impairment conditions which can reasonably be 
attributed to stationary source emissions within Oregon's Class I 
areas. Since the conditions described in Section 51.302 of the 
EPA regulations do not apply, Best Available Retrofit Technology 
rules have not been included in the Plan. 

5.2.5.4 New source Review & Prevention of Significant 
Deterioration 

The New Source Review rule (OAR 340-20-220 through 280) 
contains requirements for visibility impact assessment and 
mitigation associated with emissions from major new and modified 
stationary sources. The rule describes mechanisms for visibility 
impact assessment and review by the Department and Land Managers; 
Land Manager - Department coordination procedures, impact 
modeling methods and requirements. 

In conducting these reviews, the Department will ensure that 
new source emissions do not impair visibility within Class I 
areas, thereby providing an important element of the control 
strategy; that of assuring that future visibility impairment 
caused by new stationary sources is mitigated prior to facility 
construction. The New Source Review Rule is attached as Appendix 
c. 

The ambient air increment provisions of the Prevention of 
Significant Deterioration Rule (OAR 340-31-100 through 115) limit 
Class I pollutant concentration increases to specific increments 
above baseline air quality levels, thereby assuring that 
visibility impairment associated with increased particulate and 
nitrogen dioxide concentrations will not exceed that allowed by 
the increment. 

5.2.5.5 Maintenance of control Equipment 

This Plan requires, through the Air Contaminant Discharge 
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Permit provisions of the SIP {OAR 340-20-140 through 185), the 
maintenance and proper operation of emission control equipment in 
use at industrial point sources throughout Oregon. These 
requirements will apply to all new sources for which Air 
contaminant Discharge Permits are issued. 

5.2.5.6 Interstate Visibility Protection 

In recognition of the importance of interstate transport of 
pollutants which can impair visibility within Oregon's Class I 
areas, the Department will continue to work with neighboring 
States to coordinate visibility protection plans as required 
under Section 126 of the Clean Air Act. This coordination will 
attempt to ensure that economic and social effects of controls 
are administered fairly and as uniformly as possible. Affected 
Land Managers and state agencies within the state of Washington, 
the State of California and other states, as necessary, will be 
invited to participate in the periodic Plan reviews. 

To assure that the State of Washington Visibility Protection 
Plan provides a comparable level of visibility protection to that 
afforded under this Plan, the Department will work with the 
Washington Department of Ecology to improve the current 
Washington Interstate Protection Plan which is only directed 
toward summer weekend protection. The Department will work with 
the state of California Air Resource Board to ensure that the 
Oregon and California Visibility Protection Plans are compatible. 

The Oregon Visibility Protection Plan Control Strategy, 
Sections 5.2.5.8 and 5.2.5.9 describing the Agricultural Field 
Burning and Forest Prescribed Burning Smoke Management Plans 
contain provisions designed to minimize impacts on Washington 
Class I areas during periods of peak visitor use. 

The principal elements of the Interstate Visibility 
Protection Plan include: Field Burning Element-A reduction in 
weekend burning upwind of Washington Class I areas during the 
July 4 te Laser Day weelcena !l.ti@l'ilH~~!li\tl§Hi![!:}@'§§§m?iii'!ill!i~i period on 
"visibility important", cleai''weiitlii:!'i'''day's''wlTr'fesult in a 
potential reduction in burning of 15,000 - 35,000 acres. 

Although it is unlikely that Willamette Valley field burning 
is a major contributor to visibility impairment within 
Washington's Class I areas, this element of the Oregon strategy 
may be beneficial. 

Prescribed Burning Elements 

The summer prohibition on Western Oregon Cascade prescribed 
burning will resulted in an 1,800 ton TSP emission reduction 
durin the Jul . 4 Laser Da . weekend llti£1ll'.':mmwwmwii'.'fil!ilil!f!iMMU!:xEn 
perioJ. In addltion, prescriied burning'''8~~aU'8€'J;a38h'¥g:;'''88~'iHt 
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range will be managed such that Class I areas in Washington will 
be protected as "Smoke Sensitive Areas" under the Smoke 
Management Plan. Combined emission reduction and smoke management 
elements provided under this Plan should provide a significant 
benefits to Washington Class I area visibility. 

5.2.5.7 Emission Reductions Due To on-Going control Programs 

The Oregon Revised statutes (ORS) Chapter 468 authorize the 
Oregon Environmental Quality Commission to adopt programs 
necessary to meet and maintain state and federal ambient air 
quality standards. The mechanisms for implementing these programs 
are the Oregon Administrative Rules (OAR). 

A summary of provisions of the OAR which assure emission 
reduction benefiting Class I visibility are noted below. 
Emission growth limits within urban areas, the Department's Plant 
Site Emission Limitation (OAR 34-20-300) rule and other 
provisions of the State of Oregon Clean Air Act Implementation 
Plan (SIP) are intended to insure that air pollutant 
concentrations within Oregon are managed so as to assure that 
National Ambient Air Quality standards are not violated. Further, 
the growth of air pollutant emissions is managed under the 
provisions of the SIP in a manner consistent with Clean Air Act 
requirements and the best interests of the people of Oregon. Each 
of these elements of the SIP insures that visibility impairment 
associated with the transport of urban haze into the Class I 
areas does not exacerbate visibility improvement to be achieved 
under the provisions of the Plan. 

In addition, the provisions of the Intergovernmental Review 
(A-95) Process, charged the Department with the responsibility of 
insuring that environmental (e.g. visibility) impacts projected 
as a result of federally funded projects are reviewed and 
approved prior to implementation. USDA Forest Service Forest 
Management Plans and Bureau of Land Management Environmental 
Impact Statements are reviewed by the Department to insure that 
such plans are consistent with the requirements of the Clean Air 
Act and state of Oregon SIP. Air quality impacts associated with 
prescribed burning are reviewed within this process in relation 
to Prevention of Significant Deterioration Class I increments and 
conformance to this Plan. 

JEC:a 
PLAN\AH11207 
(2/6/92) 
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Table I I (a) 

Willamette Valley Field Burning Visibility Protection Strategies 

SHORT-TERM STRATEGY (1,5) VISIBILITY BENEFITS LIMITATIONS OR NEGATIVES CONTROL COST 

Encourage Early Season 
~ Potential for 
additional 10-15,000 acres, 
depending on weather. 
Requires grower education. 

Smoke Management Improvement 
Con-going>; Better forecasting 
and decision making especially 
under marginal or risky 
conditions. 

Improve Burning Methods 
<general); Rapid-ignition, 
lighting equipment, fluffers, 
etc. Requires grower 
education. 

Evening Burning Program 
(currently experimental); 
Potential additional 15,000 
acres. Requires grower 
certification and 
coordination by industry. 

Reduced Weekend Burning 
Upwind of Class I Areas 
on 11Visibility Important11 

Days (July 1 - Sept 15th>; 
Potential loss of 15,000 
- 35,000 acres. 
a) Develop/implement 

practical and flexible 
criteria. 

b) Phase-in 3 years. 

MISC\AH40667 

Significantly reduced 
emissions from early maturing 

smokey varieties for less 
overload on mid to late 
season burn days. Better 
utilize early season days 
with better ventilation. 
Makes required weekend 
burning more feasible. 

Reduced frequency, intensity 
and duration of intrusions 
by reduced overload on high
risk days. 

Increases fire escape and 
liability risks. Fields 
need 7-10 days drying after 
harvest 

concentrates more burning 
during low-risk periods. 
May increase Class I impacts 
on good ventilation days. 

Reduced ground level emissions None. 
and impacts. 

Reduced ground level impacts 
by removing high-risk acreage 
from Westerly flow burn 
regimes. Makes reduced 
weekend burning more 
feasible. 

Reduced impacts during high 
use 11Visibi l ity Important" 
periods. 

Requires strict grower 
compliance and increased 
administrative burden. 
Precise limits and effects 
on Class I areas not fully 
known. 

Critically dependent on 
advance forecasts. 
Possible resultant 
increased burning and risk 
on good ventilation weekdays. 

Potential cost from delays 
and conflicts with harvest 
operations. Saving from less 
late-season field prep 
(fluffing, cutting, etc.). 

Potential cost for more farm 
personnel and equipment because 
of increased response to fewer 
opportunities. 

Some investment costs for 
equipment 

Some costs for equipment 
and crews to qualify. 

Requires equipment and 
crews to burn more in 
less time on weekdays 
(same as #2). Some 
savings from less stand-by 
time on weekends. 

IMPACT REDUCTION 

Class I and urban 
areas (especially in 
August/September) 

Class I and urban 
areas (especially east Valley). 

Class I and urban areas. 

Class I and urban areas. 

Class I, urban, and 
rural east Valley 
residential/recreation 
areas. 



Table 11 (b) 

Willamette Valley Field Burning Visibility Protection Strategies 

SHORT·TERM STRATEGY (1·5) VISIBILITY BENEFITS 

Develop New Crops Not Reduced acres burned. 
Requiring Burning 
<Meadowfoam.Rapeseed. 
etc.lj Potential for 
replacing up to 50,000 
or more acres in long-term. 

Straw Utilization Development Reduced acres burned. 
Cj.e •• Fuel> Potential for 
up to 50,000 acres 
in long-term. 

Research and Development Reduced acres burned. 
Program Con-going> and 
Feasibility Study: 
continue to seek, develop, 
and promote viable 
alternatives. Do Feasibility 
studies to define the cost/ 
benefits and program goals. 
Potential for Significant 
acreage reduction. 

MISC\AH40667 

LIMITATIONS OR NEGATIVES 

None, except long-term 
cornnitment needed for all 
parties. 

Long-term economic and 
technical limits difficult 
to control and predict. 

None, except long-term rate 
of progress difficult to 
control and predict 

CONTROL COST 

Substantial funding 
required for market 
and agronomic development 
(long-term) 

Substantial cost of straw 
removal/storage/processing 
must be off-set by value of 

available. 

Potential for substantial costs 
for employing some alternatives 
Tax credits offsets available. 

IMPACT REDUCTION 

Class I and urban areas. 

Class I and urban areas. 

straw. Tax credit offsets 

Class I and urban areas. 



Table III 

PRESCRIBED BURNING CONTROL STRATEGIES 

LONG-TERM AIR QUALITY BENEFITS COST FACTORS 

A. Research to improve wood residue 
uti L ization 

1. Encourage high volume 
residue utilization for 
energy co-generation 

2. Process to separate bark 
from small pieces 

3. Long-term chip storage 

4. Test, evaluate, & implement 
smoke dispersion computer 
models to improve smoke 

B. Test & verify emission reduction 
ignition methods including hardwood 
conversion burning 

c. Look for incentives for fuel removal 

1. Reduced transportation costs 

2. Tax credits 

3. Incentive for co-generation 

MISC\AH40667 

Breakthrough to make forest 
residue more valuable as a 
by-product, therefore 
reducing emissions. 

More accurate forecast and 
unit approval/disapproval 
process; Less chance of risk 
on marginal days 

Research funding marketing costs; 
Increased residue utilization may 
impact soil productivity 

More manpower, high~tech equipment 
needs; Training for smoke management 
personnel. 

IMPACT REDUCTIONS 

Less TSP 

Virtually eliminate significant 
impairment of visibility 



LONG-TERM AIR QUALITY BENEFllS 

o. Reduce fuel loading Reduce emissions through re
duction of residues burned 

1. Firewood cutting Less emissions during high 
recreation use periods 

2. Whole tree yarding 

3. Maximum recovery 
through felling & 
bucking procedures 

4. Chipping 

5. YUM yarding 

E. Fuel management 

1. Chemicals 

2. Use of explosives 

Fewer units needing to be 
burned 

Fewer units needing to be 
burned 

Reduced residue to be 

Piles can be burned during 
more favorable weather con
ditions 

Reduce acres burned and 
thereby reduce emissions 

3. Mechanical site preparation 

Table Ill 

PRESCRIBED BURNING CONTROL STRATEGIES 

COST FACTORS 

Combination of economic and environ
mental cost; Increase in brush and weed 
control needs; Not all feasible; 
Certain wildlife habitat sacrificed; 
less soil protection from big chunks 
left on ground; Delayed Reforestation 
due to brush competition 

Increased fire hazard and re~resulting 
burned costs; Reduced net timber sale 
receipts due to high logging cost 

Substantial cost in dollars and time 

Note potential increase in problems 
from rodents, insects, and forest pathogens 

Increase fire hazard & suppression 

IMPACT REDUCTIONS 

Less TSP 

Visibility improvement through 
achievement of significant 
reductions achieved 

Few smoke plumes 

Iq:>rove overall visibility and reduce 
intrusions 

F. Based on the preceding strategies becoming feasible and practical, establish emission reduction gOal of 50% from the 1976~1979 baseline by the year 2000 

MISC\AH40667 



ATTACHMENT B 

RULEMAKING STATEMENTS FOR INCORPORATION OF AMENDMENTS TO THE 
OREGON VISIBILITY PROTECTION PLAN FOR CLASS I AREAS AS A REVISION 
TO THE STATE IMPLEMENTATION PLAN 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the intended action to amend a rule. 

(1) Legal Authority 

This proposal amends Oregon Administrative Rules (OAR) 340-20-
047, the Oregon Clean Air Act Implementation Plan. The 
amendments are proposed under authority of Oregon Revised 
Statutes (ORS) Chapters 468 and 477. 

(2) Need for these Rules 

The federal Clean Air Act requires that States adopt State 
Implementation Plan (SIP) revisions to assure that reasonable 
further progress is made toward eliminating man-made visibility 
impairment in Class I wilderness and national parklands. 

The Oregon Visibility Protection Plan adopted by the 
Environmental Quality Commission on October 24, 1986 describes 
Oregon's plans to protect Class I area visibility from future 
impairment and remedy existing impairment. Visibility monitoring 
conducted during the period 1985 to 1990 demonstrated that (a) 
agricultural burning in Union and Jefferson counties was causing 
visibility impairment in the Eagle Cap Wilderness Area and the 
Central Oregon wilderness areas, respectively. Monitoring also 
demonstrated that Class I area visibility was impaired at times 
of the year outside of the July 4 - Labor Day protection period. 
The Oregon Visibility Advisory Committee has recommended that the 
Visibility Protection Plan be revised to address these issues. 

The proposed rule amendments address the recommendations of the 
Advisory Committee by incorporating the Union and Jefferson 
County agricultural field burning smoke management ordinances 
into the Visibility Plan and extending the visibility protection 
period to July 1 to September 15th, inclusive. 

(3) Principal Documents Relied Upon 

The Clean Air Act Amendments of 1990, Title I. 42 U.S.C. 7401 et 
seq., as amended. November 15, 1990. 

Visibility Protection for Federal Class I Areas, US Environmental 
Protection Agency. FR 45:233:80084. December 2, 1980. 



Recommendations of the Oregon Visibility Advisory Committee, 
dated January 4, 1991. 

Previous staff reports to the Environmental Quality Commission 
(EQC): 

Agenda Item E, October 24, 1986, EQC Meeting, Adoption of 
Visibility Protection Plan as a Revision to the State Air Quality 
Implementation Plan (OAR 340-20-047). 

All documents referenced may be inspected at the Department of 
Environmental Quality, Air Quality Division, 811 s.w. 6th Avenue, 
Portland, Oregon, during normal business hours. 

JEC:a 
RPT\AHxxx 
(2/3/92) 
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ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 
FOR PROPOSED REVISIONS TO THE OREGON VISIBILITY PROTECTION 

PROGRAM AS A REVISION TO THE STATE IMPLEMENTATION PLAN 

PROPOSAL SUMMARY 

The proposed revisions to the Oregon Visibility Protection Plan 
affect private, state and federal forest land owners as well as 
agricultural land owners that utiliz.e prescribed fire as a fuels 
management tool. No adverse fiscal impact on small businesses (less 
than 50 employees) is anticipated. 

IMPACT ON FOREST LAND OWNERS 

Expansion of the visibility protection period by 19 days will 
require rescheduling of Western Oregon prescribed burning during 
the entire July 1 to September 15th period to other times of the 
year. 

The cost to forest land owners is estimated at $100,000 per year to 
reschedule burning due to increased burning costs. These costs are 
based on the following assumptions: (1) the rescheduled acreage is 
burned within the same year; (2) expansion in the protection period 
does not result in a reduction of acres burned, only the scheduling 
of the burning; and (3) the daily increase in the cost to burn is 
the same during the July 1 to July 4 and Labor Day - September 15th 
periods as it is in the July 4 to Labor Day period. If the control 
strategy cost for the 60 day July 4 to Labor Day period is $450,000 
(June 13, 1986 EQC Meeting Staff Report, Item F), then extension of 
the protection period by an additional 19 days is estimated to cost 
forest land owners an additional $100,000 per year. 

IMPACT ON AGRICULTURAL LAND OWNERS 

Affected agricultural interests include growers in the Willamette 
and Grande Ronde Valleys as well as those in Jefferson County. 
Extension of the visibility protection plan would restrict 
Willamette Valley field burning on an additional two weekends per 
year. Since records maintained by the Oregon Department of 
Agriculture indicate that weekend burning restrictions for 
visibility protection purposes during the July 4 to Labor Day 
period during the summers of 1987 to 1990 have not been 
significant, the additional cost of the protection period extension 
is believed to be minimal. 

Inclusion of the Class I provisions of the Union and Jefferson 
County field burning ordinances will result in the need for growers 
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in these areas to reschedule some of the 12,000 acres in burning 
activity that occurs in each area to avoid periods of smoke 
transport into Class I wilderness areas. Growers fund the smoke 
management programs in both counties. The incremental need to 
reschedule burning because of the visibility protection 
restrictJons is expected to average less than 2, 000 acres per year. 
Costs associated with rescheduling the acreage are expected to be 
minimal. 

IMPACT ON STATE AND LOCAL GOVERNMENT AGENCIES 

Additional costs are incurred by the Oregon Department of Forestry 
to administer visibility protection forecasts on an additional 19 
days per year, and by the Oregon Department of Agriculture which 
must prepare protection forecasts on an additional two weekends per 
year. These additional costs are not expected to be significant. 

The field burning ordinances for Union and Jefferson Counties were 
adopted in 1991, and all costs associated with these ordinances are 
generated from fees assessed on growers for acreage burned. The 
provisions of these ordinances are administered by the Union County 
and Jefferson County Smoke Management Programs. 

JEC:bf 
RPT\AHXXX 
(3/30/92) 
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ATTACHMENT D 

NOTICE OF PUBLIC HEARING 

WHO IS AFFECTED: 

Hearing Dates: May 18, 19, 20, 
22, 1992 

Comments Due: May 22, 1992 

Individuals who visit Class I areas, and private, state, and 
federal forest land managers as well as agricultural land 
owners who utilize prescribed fire as a management tool. 

WHAT IS PROPOSED: 

Revisions to the Oregon Visibility Protection Plan for Class 
I areas, to meet Clean Air Act requirements and to assure 
reasonable further progress toward remedying visibility 
impairment in wilderness areas. 

WHAT ARE THE HIGHLIGHTS: 

The proposed revisions to the Visibility Protection Plan are 
as follows: 

o Expand the period during which restrictions to protect 
visibility apply by 19 days (from the July 4th weekend 
to Labor Day to July 1 to September 15th) ; 

o Incorporate the Class I area visibility protection 
provisions of the Union and Jefferson County Field 
Burning Ordinances; 

o Reduce the annual acreage allowed for research and 
hardwood conversion burning from 1200 to 600 acres per 
year; 

o Revise the Willamette Valley field burning restriction 
emergency clause to allow hardship requests for 
visibility protection exemptions beyond August 10th of 
each year; and. 

o Eliminate increased fire-wood removal as a method of 
enhancing visibility protection. 

o Reschedule periodic reviews of the Plan from three to 
five year intervals. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained 
from the Air Quality Division at 811 s.w. sixth Avenue, 
Portland, OR 97204, or the regional office nearest you. For 



further information, call toll free 1-800-452-4011 (in 
Oregon), or contact Brian Finneran at (503) 229-6278. 

A public hearing will be held before a hearings officer at: 

7:00 pm 
May 18, 1992 
Sumner Hall, Rm 12 
SW Oregon Comm. College 
1988 Newmark 
Coos Bay, Oregon 

7:00 pm 
May 20, 1992 
Zabel Hall, Rm 110 
Eastern Oregon State Coll. 
La Grande, Oregon 

7:00 pm 
May 19, 1992 
Smullin Center Auditorium 
Rogue Valley Medical ctr. 
Medford, Oregon 

3:00 pm 
May 22, 1992 
Conference Room lOA 
DEQ Headquarters 
811 SW Sixth 
Portland, Oregon 

Oral and written comments will be accepted at the public 
hearings. Written comments may be sent to the DEQ, but must 
be received by no later than s pm, May 22, 1992. 

WHAT IS THE NEXT STEP: 

After public hearings, the Environmental Quality Commission 
may adopt rule amendments identical to the proposed 
amendments, adopt modified rule amendments on the same 
subject matter, or decline to act. The adopted rules will 
be submitted to the U.S. Environmental Protection Agency as 
part of the State Clean Air Act Implementation Plan. The 
Commission's deliberation should come on July 23, 1992, as 
part of the agenda of a regularly scheduled Commission 
meeting. 

A statement of Need, Fiscal and Economic Impact statement, 
and Land Use Consistency Statement are attached to this 
notice. 

BRF:brf 
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DEQ LAND USE EVALUATION STATEMENT FOR RULEMAKING 
AMENDMENTS TO THE VISIBILITY PROTECTION PLAN 

Attachment E 

(1) Explain the purpose of the proposed rules. 

( 2) 

Amend the Oregon Visibility Protection Plan for Class I areas to 
mitigate visibility impairment caused by agricultural and forest land 
prescribed burning and extend the visibility protection period. 

Do the proposed rules affect existing rules, programs or activities 
that are considered land use programs in the DEQ State Agency 
Coordination CSACl Program? Yes No _x_ 

(a) If yes, identify existing program/rule/activity: Not Applicable. 

(b) If yes, do the existing statewide goal compliance and local plan 
compatibility procedures adequately cover the proposed rules? 
Yes No 

If no, explain: Not Applicable. 

(c) If no, apply criteria 1. and 2. from the instructions for this 
form and from Section III Subsection 2 of the SAC oroaram 
document to the proposed rules. In the space below, state if the 
proposed rules are considered programs affecting land use. State 
the criteria and reasons for the determination. 

The proposed rules do not affect programs which are: 

(1) Specifically referenced in the statewide planning goals; or 
(2) Reasonably expected to have significant effects on: 

(a) resources, objectives or areas identified in the 
statewide planning goals, or 

(b) present or future land uses identified in acknowledged 
comprehensive plans. 

(3) If the proposed rules have been determined a land use program under 2. 
above, but are not subject to existing land use compliance and 
compatibility procedures, explain the new procedures the Department 
will use to ensure compliance and compatibility. 

Not Applicable. 

~ ~nt-~ 
Air Quality Division 

BRF:adg 
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Attachment F 

Oregon Visibility Advisory Committee 
Recommendations 

1. Visibility Monitoring 

The Oregon Visibility Advisory Committee recommends that the 
Department of Environmental Quality include the following points 
in the State Air Quality Implementation Plan. 

In the next three years, the first priority for increased funding 
should be monitoring. DEQ should work closely with Federal Land 
Managers to develop visibility guidelines and define visibility 
problems for each Class I area. By collecting data as described 
in detail of page 8 of the current SIP, DEQ should provide data 
and trend patterns to address these basic issues: 

1. Quantify and identify sources of visibility 
impairment problems, if any exist, within other Class I 
areas. 
2. Quantify visitor use data for each Class I area by 
month. For June and September, develop data on visitor 
use by week. 

There are a variety of sources other than field burning and 
prescribed burning which may significantly impact visibility in 
Class I areas. 

2. Redesignation 

In the next three years, funds should be allocated and the 
required energy, economic and health impact studies conducted in 
order to evaluate the redesignation of those Class II wilderness 
lands which are contiguous with current Class I wilderness areas. 
Those same studies should be conducted to evaluate the 
redesignation of the Columbia Gorge National Scenic Area to a 
Class I area for purposes of visibility protection. 

3. Short Term Strategies 

The Oregon Visibility Advisory Committee recommends that the 
Department of Environmental Quality includes the following short 
term strategies in the state Air Quality Implementation Plan: 

Jefferson County Field Burning 

In a cooperative effort, grass seed and grain growers, local 
government and the DEQ develop an acceptable, locally 
administered program for smoke management which provides 
technical adequacy and enforceability to protect visibility in 
Class I wilderness areas in the Central Cascades. Technical 
adequacy includes better forecasting and decision making 
especially under marginal or risky conditions. 



Union County Field Burning 

In a cooperative effort, grass seed and grain growers, local 
government and the DEQ develop an acceptable, locally 
administered program for smoke management which provides 
technical adequacy and enforceability to protect visibility in 
Class I wilderness areas in the Eagle Cap Wilderness. Technical 
adequacy includes better forecasting and decision making 
especially under marginal or risky conditions. 

Willamette Valley Field Burning 

The Committee recognizes that the short term strategies approved 
in 1986 have significantly reduced visibility impairment during 
the weekends in the summer peak visitation period and recommends 
further improvements to a visibility protection program. The 
Committee expects that the provisions of such an improved 
visibility protection program will be provided by other forums. 

The Committee further recommends that the current visibility 
protection program for Willamette Valley field burning as 
described on page 10 and 11 of the SIP be extended to cover the 
July 1 to September 15th visibility protection period and 
otherwise continue until the next periodic review. 

Retention of the field burning restriction emergency clause is 
also recommended with the following changes: 

1. Reword the second sentence of the clause to "The 
finding will be based on a review, by August 10th or 
periodically thereafter, of burning accomplished to 
date to determine if burning restrictions should be 
modified or suspended" 
2. Include the Director of the Department of 
Agriculture in findings development. 

Prescribed Natural Fire 

Prescribed Natural Fire means fire ignited by natural sources 
(lightning, volcanoes, etc.) on any federally managed lands which 
are permitted to burn within predetermined conditions outlined in 
the Land Manager's fire management plan. 

Prescribed natural fire contributes to the management of natural 
areas and is one means through which Federal Land Managers 
achieve certain resource management objectives in Class I areas. 
Prescribed natural fire programs are approved for Class I area 
when the Federal Land Manager has an approved Fire Management 
Plan which includes consideration of smoke impacts caused by 
smoke. The Oregon Department of Environmental Quality and Oregon 
Department of Forestry will be provided an opportunity to 
participate in the development of and comment on, draft Fire 
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Management Plans developed by the Federal Land Managers. 

Prescribed Burning 

A major focal point of the short-term strategies adopted in 1986 
was to shift prescribed burning (the controlled application of 
fire to wild land fuels) from the summer and fall months to the 
spring to address the dual needs of visibility protection and 
emissions reduction. These short term strategies have 
significantly reduced overall emissions and have helped to 
improve visibility during the summer peak visitation period. The 
current visibility protection program for prescribed burning as 
described on pages 11-13 of the SIP including the shift to spring 
burning should be extended until the next periodic review. 

In addition, the following modifications should be inserted as 
appropriate. 

1. Extend the peak summer visitation period to July 1 
through September 15, a 26% increase in the visibility 
protection period for 1991. 
2. Reduce the annual acreage for research fires and 
hardwood conversion burning in the western cascades to 
600 acres. Such burning will not be conducted on 
weekends during the visibility protection period. 
3. Review administration of the prescribed burning 
restriction emergency clause with Department of 
Forestry and Federal Land Managers and revise as 
appropriate. 

4. Long Term Strategies 

The Oregon Visibility Advisory Committee recommends that the 
Department of Environmental Quality retain the current field 
burning and prescribed burning elements in the long term strategy 
of the State Air Quality Implementation Plan. Visibility 
protection has been enhanced and overall emissions reduced 
significantly since 1986. The following amendments should be 
included: 

1. Eliminate increased fire wood removal as a method of 
enhancing visibility protection. 
2. Support for wildfire prevention programs that 
provide fire prevention and fuels management elements. 

--- ### --

Adopted by the Oregon Visibility Advisory Committee on December 
7, 1990. Representative of The Wilderness Society, The Mazamas, 
The Sierra Club and the Oregon Environmental Council opposed 
adoption of these recommendations. 
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ATTACHMENT 3 

MINORITY REPORT OF THE VISIBILITY ADVISORY COMMITTEE TO THE 
DIRECTOR OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

GENERAL COMMENTS 

The Visibility Advisory Committee (Committee) of the Department 
of Environmental Quality (DEQ) met December 7, 1990, to consider 
final recommendations to the Director of the Oregon Department of 
Environmental Quality (Director). The Committee held its first 
of seven meetings April 19, 1990. The Committee considered the 
reports of DEQ staff and input from public, forest product, and 
agricultural field burning interests, regarding the periodic 
review state of Oregon Visibility Protection Plan (Plan). 

At the final meeting, two framework proposals were considered: 1) 
a Resolution prepared by Larry Tuttle on behalf of Committee 
~embers seeking to expand substantially the scope of the Plan; 
and 2) an outline proposal prepared by Bill Dryden on behalf of 
forest and agricultural burning interests. The Resolution put 
forward by Mr. Tuttle was outlined in the October 22, 1990, 
Committee meeting, and the written Resolution was circulated to 
all committee members by DEQ staff together with the notice of 
the final committee meeting. The industry proposal had been 
circulated only to industry representatives in advance of the 
December 7 meeting, except that DEQ staff had received a 
facsimile copy of the proposal the day prior to the Committee 
meeting. John Core of the DEQ staff provided a copy of the 
industry proposal to Mr. Tuttle the afternoon prior to the final 
committee meeting. 

The Resolution submitted on behalf of Committee members by Larry 
Tuttle was considered f4rst at the final meeting. The Resolution • 
failed to obtain the necessary 2/3 majority and, therefore, 
failed in conformance with the Committee Bylaws. over the 
objections of Committee members, the industry alternative was 
considered next on a section-by-section basis. Committee members 
were asked to consider, on a simple majority basis, individual 
revisions to the proposal, including last minute amendments 
designed specifically for the purpose of gaining a final 2/3 
majority. In short, the two proposals were considered under 
different Committee rules; and, in the case of the industry 
alternative, the proposal was made available for review too late 
for adequate analysis. 

In addition to these procedural difficulties, the DEQ Director 
should review future Committee operations and composition. 
Clearly, Oregon state Forestry and Oregon Department of 
Agriculture members of the Committee see themselves as advocates 
for the forest products and seed growing industries respectively. 



Given the fact that only one member representing the 
environmental interests is a full time staff member of an 
organization, the industry and agency interests, including state 
of Oregon employees from Forestry and Agriculture, are in a 
position to dominate the decision. 

A more typical committee configuration would include affected and 
interested parties -- members of the public, academics, industry 
representatives, and environmental groups. Agency 
representatives, state and federal, would be advisory to the 
Committee. Agency representatives should not be placed in the 
position of advocating for a particular interest. The Director 
should consider this and other committee structure modifications 
before the next periodic review. 

The undersigned further recommend that in future committee 
deliberations DEQ management give clear direction to Committee 
staff at the onset. DEQ staff wavered substantially during the 
Committee process from "everything is on the table" to some 
narrow expectations. The efforts of the Director to remedy this 
situation at the final meeting is appreciated. However, the 
Director's comments may have come too late to be of great value 
to the Committee proceedings. The Director's statement of 
position will clearly help remove any potential uncertainty at 
the time the Director makes final recommendations to the 
Environmental Quality Commission (EQC). 

Lastly, the DEQ staff should be more prepared to submit empirical 
data such as the level of wilderness visitor use and the number 
of meteorologically impaired days. In the absence of such data, 
the Committee deliberations become positional rather than 
rationally based. This hinders meaningful outcomes. 

RECOMMENDATIONS TO THE DIRECTOR 

This Minority Report -is-submitted as an alternative to the 
Committee recommendation to the Director. The undersigned 
further ask that this Minority Report be incorporated into the 
Director's recommendations to the EQC. 

The Resolution prepared by Committee members representing a 
minority position, and attached as Exhibit A, accomplishes the 
following objectives: 

1) demonstrates progress in complying with the Clean Air 

2) improves the database for future visibility protection 
decisions for Oregon's Class I air quality areas and other 
special areas that may be determined by the Director and the EQC. 
At present, air quality data are available only for the areas 
included in the original Plan and only to a limited degree for 
those areas. In the absence .of comprehensive monitoring data for 

• 



( 
all Class I areas on a state-wide basis, the State should protect 
Class I areas until monitoring data are available showing that no 
visibility impairment exists. Likewise, the appropriate federal 
agencies should be directed to improve data collection for 
visitor use in wilderness areas. 

3) expands the geographic boundaries of areas to be 
protected. At present, only a limited area of the North Oregon 
Cascades is protected by the Visibility Protection Plan • Class 
I areas south of Linn County in the Cascades; the Coast and 
Siskiyou.Mountain Ranges; and, all of Eastern Oregon remain 
unprotected from smoke intrusions, including the Eagle Caps. 
Protection should be extended to all Class I areas. 

4) increases the period of time that Class I areas are 
protected. To adequately protect Class I areas, the period of 
time protected and the level of protection within that period of 
time needs to be expanded. Class I areas within the present Plan 
are protected from the July 4 weekend to Labor Day from 
prescribed forest burning. These Class I areas are protected 
from field burning smoke only on weekend days, or about 18 days 
per year. 

The protection of Class I areas should be extended to not less 
than 90 days for all areas, and then increased to 120 days in two 
years. The areas protected should be protected from all sources 
of smoke impairment. The period of protection should be adjusted 
to coincide with the maximum Class I visitor use days. (See 
attached Exhibit B, U.S. Forest Service Wilderness Strategies 
Environmental Assessment for an example of agency efforts to 
manage the distribution of visitors to wilderness areas.) 

The recommendation adopted by the Committee majority does not 
demonstrate substantial progress for the full implementation of 
the Clean Air Act. The recommendation is deficient in the 
following ways: 

1) calls for increased monitoring but does not define scope 
or extent of monitoring. The proposal does include direction to 
monitor the Columbia River Gorge National Scenic Area, which is 
not a Class I Area. 

2) expands the geographical coverage only to the Eagle Cap 
Mountains in Northeastern Oregon and only to the extent of field 
burning smoke. 

3) limits increased protection to less than 15 days 
annually. Depending upon the day of the week of July 4, and the 
date of Labor Day, the proposed majority report represents as 
little as an eight day expansion and a maximum of seventeen day 
expansion for prescribed forest burning. (Based on the average 
increase of 4 protected days annually from the first Plan to the 
recommendation by the majority, full protection of Class I areas 
would not occur for at least 70 years.) For Willamette Valley 



field burning, the maximum expansion is the two days of the 
weekend following Labor Day. No consideration is given to the 
coincidence of visitor use. 

In addition, the adopted proposal assumes that the County Courts 
of Jefferson and Union counties will complete and implement 
satisfactory local ordinances to control and enforce field 
burning restrictions and control impacts on Class I areas-
essentially the Jefferson Wilderness Area and The Eagle Caps . 

. In a significant step backward, the last section of the adopted 
proposal recommends that prescribed forest burning be 
memorialized as a preferred method for disposal of residual 
logging materials. This is contrary to the State of Oregon goals 
to eliminate sources of smoke. 

The majority recommendation to the Director falls far short of 
adequate progress in implementing the Clean Air Act. The 
undersigned request that the Director reject the recommendation 
and substitute a rule which amends the present Plan to include 
substantive changes in areas to be.monitored; the geographical 
~reas protected; and, the length of time and degree of protection 
for Class I areas. The Resolution attached as Exhibit A more 
accurately reflects the long-range goals of the state. The 
undersigned ask the elements of the Resolution be incorporated 
into any final ule making and recommendation to the EQC. 

Submitted by 

this l:=T-th, day 

On behalf of the following: 

Larry Tuttle 
The Wilderness Society 

Ann Wheeler-Bartol 
Oregon Environmental Council 

Anne Klocka 
Sierra Club, Columbia Chapter 

Jim Hurst 
The Mazamas 

Note: Exhibit B, "Environmental Assessement of the Wilderness 
Strategies Project; Decision Notice and Finding of No 
Significant Impact", is available from the Department of 
Environmental Quality, Air Quality Division upon request. 



EXHIBITNQ. __ A _____ _ 
RESOLUTION 

Whereas, the Visibility Protection Plan for Class I Areas, OAR 
340-20""'.047, Section 5.2 (SIP) "represents an initial step 
toward remedying existing impairment and protecting future 
visibility conditions within Oregon's Class I areas," {SIP, 
at Page 2); and, · 

Whereas, "[T]he Oregon Department of Environmental Quality has 
established and will continue to operate a monitoring system 
to identify the degree, if any, of visibility impairment in 
Class I areas and the sources of the pollutants causing the 
impairment. To the extent practicable, the visibility 
monitoring program will extend statewide with the intent of 
documenting and evaluating visibility within Class I areas 
of the State of Oregon. The monitoring system will be 
operated in cooperation with the National Park Service the 

.USDA Forest Service. 

A visibility monitoring strategy is essential to the 
evaluation ef visibility impairment trends, as a means of 
differentiating manmade and natural visibility reduction, 
to assess the effectiveness of visibility control strategy 
programs and to identify the major contributing sources. 
To meet these objectives, the monitoring program will 
document visibility within Class I areas on a long-term 
basis. In addition, the monitoring plan will strive to meet 
the needs of, and be a cooperative effort with, the Federal 
Land Manager." (SIP, Section 5 • .2.3, at Page 7); and, 

Whereas, "[O]n third year intervals beginning in 1989, the 
Department will conduct a formal meeting to review the Plan, 
providing an opportunity for the Land Managers to consult 
with the Department on all matters involving the development 
of the V~sibility P~otection Plan. The meeting will provide 
an opportunity for affected Land Managers, the Visibility 
Advisory Committee, the Oregon Seed Council and the public 
to present their (a) assessment of visibility impairment; 
(b) recommendations regarding the development of long-term 
control strategies; (c) assessment and consultation of 
visibility impairment trends as related to the Reasonable 
Further Progress provisions of the Plan; (d) periodic 
review of the monitoring program and findings developed 
therefrom; (e) additional measures which may be needed to 
assure reasonable further progress; (f) review of proposed 
integral vistas and/or new wilderness lands to be included 
within the Plan; (g) assessment of proposed and/or actual 
impacts from major new or modified point sources and (h) a 
review of progress made in decreasing impacts from field and 
prescribed burning including rescheduling, .utilization and 
emission reduction programs." (SIP, Section 5.2.4.2, at 
Page 9); and, 



Whereas, "[T]he intent of the Oregon Visibility Protection Ylan 
is to insure significant reasonable further progress toward 
achievement of the National Visibility Goal of 'the 
prevention of any future and the remedying of any existing 
impairment in Mandatory Federal Class I areas which 
impairment results from manmade air pollution,'" (SIP, at 
Page 2); and, 

Whereas, "following expiration of the [following] short term 
strategy, a program of comparable or greater visibility 
protection will be adopted by the Department," (SIP, at 
Page 11): 

BE IT THEREFORE RESOLVED, that the Oregon Visibility Plan be 
amended as follows: 

1) Beginning with the date of the adoption of the OAR, all 
Class I areas shall be protected from smoke from 
prescribed forest burning and field burning. 

2) Class I areas shall be protected for 90 consecutive 
days during the period of April 1 to October 30. 
Beginning two years following adoption of the OAR, the 
period shall be 120 consecutive days .. 
a) For Class I areas for which visitor and monitoring 

data is available, the period selected for 
protection shall be the period which coincides 
with maximum visitor use. 

b) For Class I areas for which DEQ has not collected 
visitor or monitoring data, the period of 
protection shall be June 1 through August 31. 

c) Meteorological impaired days are not subject to 
protection. 

d) Protection applies to all days of the week. 

3) The DEQ shall develop and implement a plan to monitor 
all Class I pr~tected areas. 

4) The DEQ shall establish a visibility monitoring program 
for the Columbia River Gorge National Scenic Area 
within one year from the adoption of the OAR. 



ATTACHMENT G 

STATE OF OREGON 

DEPARTMENT OF ENVXRONMENTAL QUALXTY XNTEROFFXCE MEMORANDUM 

DATE: July 7, 1992 

TO: Environmental Quality Commission 

FROM: Brian Finneran, Hearings Officer 

SUBJECT: Hearings Report for smoke Management and Visibility 
Plan Amendments 

Four hearings were held to accept testimony on amendments to the 
Oregon Slash Burning Smoke Management Plan, and amendments to the 
Oregon Visibility Protection Plan. These amendments were 
authorized for public hearing by the Director on April 10, 1992. 

Although these amendments are separate rulemaking actions, they 
are interrelated by each being administered by the Oregon 
Department of Forestry and tied to the practice of prescribed 
(slash) burning. Therefore, these amendments were held 
concurrently, with a representative from the Oregon Department of 
Forestry (Don Matlick) also in attendance. 

On May 18, 1992, a public hearing was held for both amendments at 
Sumner Hall, Room 12, s.w. Oregon Community College, Coos Bay, 
Oregon. There were 6 persons in attendance; no verbal testimony 
was given, one written comment was submitted. 

On May 19, 1992, a public hearing was held for both amendments at 
the Smullen Center Auditorium of the Rogue Valley Medical Center, 
Medford, Oregon. Of the 10 persons in attendance, seven gave 
verbal testimony and 4 written comments were received. 

On May 20, 1992, a public hearing was held for both amendments at 
Zabel Hall, Room 110, Eastern Oregon State College, La Grande, 
Oregon. 13 persons were in attendance; 2 gave verbal testimony 
and 2 written comments were received. 

on May 22, 1992, a public hearing was held for both amendments at 
Conference Room 10A, DEQ Headquarters, 811 SW Sixth Avenue, 
Portland, Oregon. 7 persons attended; 3 gave verbal testimony 
and 3 written comments were received. 

A total of 10 additional persons submitted written comments prior 
to the May 22, 1992 deadline. 
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Memo To: Environmental Quality Commission 
July 7, 1992 

The following is a summary of the issues raised during the public 
comment period, both oral and written, followed by the 
Department's response. A list of the names of those who provided 
public testimony appears at the end of this report. 

I. Smoke Management Plan Issues/Department Response: 

1. The 20 mile SPZ boundaries should be larger to better 
protect the PM10 nonattainment area from slash smoke impact. 

The Smoke Management Plan Review Advisory Committee agreed 
that in general a 20 mile boundary would be the optimum size 
for the SPZs, where any planned slash burning activity 
should be carefully evaluated so as to avoid impacting the 
PM10 nonattainment area. The boundary would be extended 
under the contingency plan provisions if significant impacts 
continue. 

2. Expansion of the SPZ boundary under the smoke Management 
Plan contingency Measures should only extend into those 
areas where the slash burning which directly impacted the 
nonattainment area originated. 

The contingency plan calls for expanding the SPZ into the 
areas where slash burning could impact the PM10 nonattainment 
area. The Department expects the new SPZ boundary would 
take into account areas beyond 20 miles where slash burning 
originated - as well as areas where potential slash burning 
could pose a threat of smoke impact to the nonattainment 
area. This expansion of the SPZ boundary would be a joint 
decision between DEQ and ODF. 

3. The SPZ boundaries are arbitrary and will not significantly 
limit slash burning impacts. 

Each SPZ boundary was determined based on a case-by-case 
evaluation of geography, topography, forested areas, and 
meteorology around each PM10 nonattainment area, where the 
close proximity of slash burning could result in significant 
smoke impact in that area. 

4. The period the SPZs will be in effect should be from Nov. 1 
to March 1, rather than Nov. 15 to Feb. 15, in order to 
match the woodburning curtailment programs. 

The Advisory Committee did recommend the longer time period; 
however, the Department decided to propose a slightly 
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shorter period after a review of historical data on PM10 
levels, weather conditions, and slash burning activity 
showed that the majority of PM10 air quality violations are 
limited to December and January, and that the probability 
that slash smoke impacts would contribute to a PM10 violation 
during the Nov 1-15 period and the Feb.15 - Mar.1 period is 
very low. The Department believes the longer time period 
would be more appropriate as a contingency measure, should 
the PM10 area fail to demonstrate attainment. 

5. Expanding the period of the SPZs to Nov. 1 should not occur 
under any circumstances, due to the critical need to conduct 
some slash burning in late fall prior to winter. 

The Department recognizes that there are periods of good 
slash burning weather conditions during the Nov.1 - Nov.15 
period, however should the PM10 area fail to attain 
standards, expanding to Nov.1 is considered necessary due to 
the need to take additional measures to ensure that no 
additional slash smoke contribution occurs in the 
nonattainment area during potential nonattainment 
conditions. There would still be opportunities to burn 
slash during this period, providing no slash impact is 
likely to occur and the additional contingency measures 
prohibiting slash burning do not go into effect. 

6. In addition to no slash burning on "red" woodstove 
curtailment days, there should be a SPZ requirement for no 
slash burning on "yellow" days. 

The Department believes no slash burning on poor air quality 
days or "red" days is important to avoid the possibility of 
air quality violations; restricting slash burning on 
moderate air quality days or "yellow" days would represent a 
significant increase in restricted days for slash burning, 
which the Department believes is unnecessary at this time. 

7. In addition to the PM10 nonattainment areas, slash burning 
protection needs to be extended to the Bend area. 

The Department of Forestry is developing a voluntary smoke 
management plan involving forest land owners for the area 
around Bend, in addition to the current restricted area 
established around this community. Further application of a 
SMP to the area needs to be studied as part of an entire 
central and eastern Oregon issue regarding forest health and 
the need for increased slash burning. 
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8. Slash burning protection needs to be extended to the 
Pendleton area. 

It is not known how frequently slash smoke impacts occur in 
Pendleton. At this time there is no special protective 
measures planned for this area until further evaluation is 
made as part of the forest health issue referred to above. 

9. The SPZ restrictions for La Grande and Klamath Falls should 
be mandatory, not voluntary. 

Currently the Department of Forestry operates a voluntary 
smoke management program IN portions of central and eastern 
Oregon, and for that reason the slash burning restrictions 
in La Grande and Klamath Falls are proposed as voluntary. 
Also, slash burning impacts in these areas are a very small 
percent of total PM10 levels. Should these areas fail to 
demonstrate attainment with the national ambient air quality 
standard (NAAQS) by the federal deadline, and slash burning 
smoke is a significant contributor to the nonattainment, 
mandatory restrictions would automatically go into effect in 
that area. 

10. A definition of "significant contributor" is needed for 
slash burning, in order to know when the proposed 
contingency measures would go into effect in the PM10 

nonattainment area. 

Current federal guidance for slash burning control measures 
does not define this level, and instead leaves it to states 
to make this determination. The Department has used EPA's 
significant impact level for point sources, which is 5 
micrograms per cubic meter for a 24-hour period, as the 
basis for evaluating significant source contributions in PM10 
nonattainment areas, and for developing control strategies 
to bring the area into attainment with the NAAQS. 

For the record, the Oregon Department of Forestry supports a 
slightly higher significant impact level of 8-10 micrograms 
per cubic meter (24-hour period) for the following reasons: 
1) 5 micrograms would represent only a 3% contribution to 
the 24-hour standard of 150 micrograms; 2) impacts less than 
5% are difficult to accurately measure; and 3) EPA's 5 
microgram significant impact level applies to point sources, 
and area sources such as slash burning are not equivalent. 

However, given that (1) there is little difference between 5 
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and 10 micrograms from an air quality standpoint, {2) the 5 
microgram level has been used by both DEQ and EPA to 
prohibit new or expanding major industry, and (3) PM10 
emissions from industrial boilers are chemically very 
similar to slash burning emissions, the Department believes 
that from an equity standpoint the 5 microgram level should 
be a uniform standard applied to all PM10 significant 
contributors. 

11. The contingency measures calling for a complete ban from 
November 1 to March 1 should occur without the need for 
determining the magnitude or duration of the slash impact. 

The Department believes this would restrict slash burning 
unnecessarily. A complete ban during this time period shall 
be based on a measured impact over 10 micrograms per cubic 
meter. 

12. The contingency measures calling for a slash burning ban 
based on one impact of s-10 micrograms or >10 micrograms per 
cubic meter is much too restrictive. 

The Department believes (and ODF concurs) that more 
restrictive measures are necessary if the PM10 area fails ~o 
attain the NAAQS. Since EPA rules would not allow 
construction or modification of a major industrial source if 
it resulted in smoke impacts greater than 5 micrograms, it 
is therefore equitable to apply a similar strategy to slash 
burning. 

13. Do not extend the period of periodic review of the Plan from 
3 to S years. 

Although this was not a committee recommendation, DEQ and 
ODF believe a 5 year period of review is more practical from 
the standpoint of 1) length of time involved in developing, 
reviewing, and adopting amendments to the Plan, and 2) the 
need to have more than 1 or 2 years of monitoring data 
between plan reviews to evaluate trends. 

14. Slash burning should be a last resort; the Department should 
be promoting alternatives to slash burning. 

The Department has been working with the Department of 
Forestry in advocating alternatives to slash burning. ODF 
has added new language to the Smoke Management Plan which 
promotes alternatives and minimizing emissions from slash 
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burning. 

15. The original language recommended by the Advisory Committee 
for restricting slash burning in the SPZ was replaced by 
weaker language which gives Department of Forestry more 
discretion. 

The change in the language from " ... allowing no burning 
where any chance exists to get any smoke into the 
nonattainment area" was changed to "when the smoke 
management meteorologist believes there will be no 
measurable smoke impacts ... " The Department viewed the 
original language as too vague in terms of the meaning of 
"where any chance exists" and "any smoke", and proposed new 
language which is more practical from an operational 
standpoint. 

16. The smoke Management Plan fails to address the problem of 
global warming, and the recommendations of the Oregon Task 
Force on Global Warming. 

Monitoring data over the last 10 years shows a 22% reduction 
in prescribed burning in western Oregon. Existing language 
and new language added to the Smoke Management Plan 
addresses the need to develop alternatives to slash burning, 
as well as to employ techniques to minimize emissions. 
While reducing particulate emissions, this also reduces 
carbon dioxide emissions - the major contributor to global 
warming. 

17. Additional minor changes are needed to the SMP which involve 
1) delegating authority for approving burns to BLM district 
managers, 2) defining the meaning of "monitoring" related to 
units that continue to burn for three days; and 3) changing 
the word "adjacent" to "adjoining" related to notification 
of residents of planned burning activity. 

The Department of Forestry has made revisions to the SMP 
which address these issues, on which the Department concurs. 
In terms of issue 2), ODF has inserted language stating that 
monitoring shall require periods of intermittent 
observations by the landowner. 

II. Visibility Protection Plan Issues/Department Response: 

1. The Visibility Protection Plan is too 'limited and does not 
attempt to protect all Class I areas in the state. 
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The strategies identified in the Visibility Protection Plan 
are based on visibility monitoring data from primarily 
Class I areas in the Oregon Cascades. Given the choice 
between focusing efforts on 1) only those Class I areas 
where the extent of visibility impairment was known, or 2) 
all Class I areas, including those where impairment is not 
known, the Visibility Advisory Committee chose the former. 
The Department supports this approach, as well as the 
Committee's additional recommendation to identify visibility 
impairment problems within other Class I areas. The long
term strategy outlined on page A-17 of the Plan does include 
numerous provisions for making reasonable further progress 
for all Class I areas over the next 10-15 years. 

2. The Department should not delete the existing provision 
which recommends firewood removal from forest lands as a 
method of enhancing visibility protection, since this does 
not contribute to woodstove smoke problems in PM10 
nonattainment areas. 

The goal of this provision was to lessen fuel loadings and 
lower emissions from prescribed burning. However, if 
firewood removal were to transfer the burning of this wood 
into PM10 nonattainment areas, this could add to smoke 
problems there. Given this possibility, the Department 
agrees with the Visibility Advisory Committee that it should 
not continue to encourage firewood removal, as this would be 
contrary to the state Implementation Plan (SIP) control 
strategy to reduce woodstove smoke in PM10 nonattainment 
areas. (It should be pointed out that the net affect of 
this deletion neither encourages nor discourages firewood 
removal.) The Department also would not want to support a 
tradeoff in which visibility improvement, which is an 
aesthetic issue, is placed over PM10 attainment, which is a 
health issue. The Department still strongly supports slash 
utilization for purposes such as power generation, where the 
use pollution control equipment can significantly minimize 
PM10 emissions. 

3. The expanded visibility protection period for Class I areas 
in the Plan is still too limited, and should be extended to 
a 90 day period the first year, and then to a 120 day period 
the next year. 

The Minority Report of the Visibility Advisory Committee 
recommended this extension of the protection period. 
However, given the recent success in visibility improvement, 
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the Department believes the July 1 - September 15 extension 
contained in these amendments is more appropriate at this 
time, but would consider further expansion of the protection 
period at the next plan review period if an increase in 
visibility impairment occurs. 

4. The expansion of the visibility protection period by 19 days 
as stated in the Plan amendments is inaccurate, and should 
be stated as 8 to 17 days. 

The number of days in the expanded protection period will 
vary from year to year based on which days the 4th of July 
and Labor Day weekends would fall. The Department used an 
estimate of the maximum days in any one year in order to 
estimate the maximum impact of burning costs on forest land 
owners/managers and agricultural land owners resulting from 
the inability to burn during this expanded protection 
period. 

5. The visibility protection period should include Willamette 
Valley field burning seven days a week, not just on 
weekends. 

The Visibility Advisory Committee acknowledged in their 
recommendations that since 1986 visibility impairment in 
Class I areas in the Cascades been significantly reduced 
through the curtailment of Willamette Valley field burning 
on summer weekends. Neither the Committee in their 
recommendations, nor the Department thought it was 
appropriate to additionally curtail field burning on 
weekdays, given the success of this effort. This would also 
seve~ely restrict the practice of open field burning, since 
it only can occur in during the summer. Extension of the 
visibility protection period to July 1 - September 15 as 
proposed in these amendments will include curtailment on 
approximately 2 additional weekends for Willamette Valley 
field burning. The phase down of open field burning as 
mandated by the 1991 Oregon Legislature will provide 
additional visibility improvement. 

6. In addition to protecting the Eagle Cap Wilderness Area from 
field burning smoke impacts, the Plan amendments should 
address protection from slash burning impacts as well. 

The Department found through monitoring in the Eagle Cap 
Wilderness Area that field burning smoke impacts occurred 
during the summer months. No demonstrated impacts were 
found from slash burning during this same time period. In 
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fact, nearly all slash burning in this area has been shifted 
to the spring and fall, due in part to the fire hazard 
conditions which exist during the summer months. 

7. The Visibility Protection Plan fails to address the problem 
of global warming, and the recommendations of the Oregon 
Task Force on Global warming. 

See the response outlined in I.12 above. The Visibility 
Protection Plan, which is part of the Slash Burning Smoke 
Management Program, is designed to reduce visibility 
impairment through methods which include an overall 
reduction in slash burning emissions of approximately 22% in 
Western Oregon from 1982-84 levels, as part of the long-term 
strategy identified in the Visibility Protection Plan (see 
Attachment A, page 18). While reducing particulate 
emissions, this also reduces carbon dioxide emissions - the 
major contributor to global warming. 

8. Do not extend the period of periodic review of the Plan from 
3 to 5 years. 

Although this was not a recommendation made by the 
Visibility Committee, DEQ and ODF believe a 5 year period of 
review is more practical from the standpoint of 1) length of 
time involved in developing, reviewing, and adopting 
amendments to the Plan, and 2) the need to have more than 1 
or 2 years of monitoring data between plan reviews to 
evaluate trends. 
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Public Testimony on Amendments to smoke 
Manaqement and Visibility Protection Plans 

Testimony Name and Affiliation 

I. coos Bay Hearinq, May 18, 1992: 

1. w Jim Carr, Menasha Corporation 

II. Medford Hearinq, May 19, 1992: 

2. v 
3. B 
4. B 
5. B 
6 v 
7. B 
8. v 

Gary Stevens, Jackson County Air Quality 
Paul Wyntergreen, Oregon Environmental Council 
Mike Kohn, Oregon Chimney Sweeps Association 
Greg Miller, SOTIA 
Vera Morrell, Coalition to Improve Air Quality 
Ron McKenna, citizen 
Hank Snow, citizen 

III. La Grande Hearinq, May 20, 1992: 

9. B 
10. B 

Grant Darrow, Oregon Chimney Sweeps Association 
Dorothy Fleshman, Air Improvement Resolve 

IV. Portland Hearinq, May 22,1992: 

11. v 
12. B 
13. B 
14. w 

Larry Tuttle, The Wilderness Society 
Dr. Robert J. Palzer, Sierra Club 
Ann Kloka, Sierra Club 
Jim Britton, Oregon Department of Agriculture 

v. Miscellaneous Letters Received: 

15. w 
16 .• w 
17. w 
18. w 
19. w 
20. w 
21. w 
22. w 
23. w 

Thomas R. Holt, Willamette Industries 
D. Dean Bibles, BLM 
R. M. Richmond, Wallowa-Whitman National Forest 
Don Johnson, Rough and Ready Lumber 
David R. Jessup, Oregon Forest Industries Council 
Stephen L. Cafferata, Weyerhaeuser 
Jon Schweiss, EPA Region X 
Blair A. Holman, Georgia-Pacific Corporation 
Mike Hyde, City of Pendleton 

24. w James H. Gilliam, Oregon Chimney Sweeps Association 

KEY: V = Verbal Testimony W = Written Testimony B = Both 

brf 7/7/92 
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Environmental Quality Commission 
13 Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Amendments to the Slash Burning Smoke Management Plan 

Summary: 

Agenda Item K-2 
July 23, 1992 Meeting 

In order to mitigate any impacts on PM10 nonattainment areas from forest slash burning 
the Department and the Oregon Department of Forestry developed amendments to the 
Smoke Management Plan. The modifications include additional restrictions on prescribed 
burning within 20 miles of the six PM10 nonattainment areas in Oregon. Restrictions 
within these Special Protection Zones (SPZ) for western Oregon include: 1) prohibitions 
on burning if weather forecasts predict smoke impacts on nonattainment areas; 2) 
monitoring of burns for at least 3 days for potential smoke impacts; 3) prohibition on 
ignition of fires from Dec. 1 to Feb 15 when "Red" woodburning curtailment days are in 
effect in adjoining nonattainment areas. For eastern Oregon SPZs these restrictions 
would be voluntary. Should the nonattainment area fail to reach compliance with federal 
ambient air quality standards by 1994, and slash burning is determined to be a significant 
contributor, the revised plan calls for several contingencies to be put in place. These 
include: 1) expansion of the zones to include sources of slash burning causing the 
impact; 2) expansion of the period of burning restrictions by 30 days; 3) prohibitions on 
all slash burning within a zone in December and January if smoke impact exceeds 5-10 
µg/m3 (24 hour average) 4) prohibition of all slash burning within a zone from Nov. 1 to 
Mar. 1 if an impact greater than 10 µg/m3 occurs; 5) establishment of mandatory smoke 
management plans near La Grande and Klamath Falls. 

Department Recommendation: 

Adopt the Special Protection Zone requirements and other minor changes as outlined in 
Attachment A of the staff report. 

..---:2 •. _< -' 1 % bee~ ~&tu/.-/.) ' 
Report Author Division Administrator Director ,; 

July 7, 1992 
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Adoption: Amendments to the Slash Burning Smoke Management 
Plan, as a revision to the State Implementation Plan. 

PURPOSE: 

To provide additional protection to PM10 nonattainment areas 
and Class I wilderness areas. 

ACTION REQUESTED: 
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Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 
Land Use Compatibility Statement 
Advisory Committee Recommendations 
Hearing Officer's Report 

DESCRIPTION OF REQUESTED ACTION: 

Attachment __}!;._ 
Attachment _!L 
Attachment __Q_ 
Attachment _IL 
Attachment _E 
Attachment _!"._ 
Attachment __g 

Smoke from forest slash burning occasionally impacts 
both PM10 nonattainment and Class I areas (certain 
wilderness areas and Crater Lake National Park). Even 
though slash smoke levels measured in all PM10 
nonattainment are relatively minor compared to 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-1 



Meeting Date: 7/23/92 
Agenda Item: K-2 
Page 2 

woodstove smoke, industrial smoke, and fugitive dust, 
significant public comments were made during the PM10 state 
Implementation Plan adoption process in 1991 on the issue of 
providing greater protection from forest slash burning smoke 
impacts. 

The Department and the Oregon Department of Forestry 
have developed improvements to the current Smoke Management 
Plan (SMP) which would include additional restrictions and 
contingency plans for slash burning near the PM10 
nonattainment areas. The proposed amendments include 
elements of the June 1991 recommendations of the Smoke 
Management Plan Review Advisory Committee. The Department 
negotiated with the Oregon Department of Forestry further 
desirable provisions for PM10 area protection after the 
Advisory Committee completed it's recommendations. 

The proposed restrictions involve establishing a Special 
Protection Zone (SPZ) around each of the six PM10 nonattainment 
areas in Oregon. A 20 mile boundary, based on geography, 
meteorology, and the location of forested areas, was determined 
to be the optimum size for the SPZs. In western Oregon between 
Nov. 15 and Feb. 15, the following slash burning restrictions 
would be mandatory: 1) a prohibition on burning in the SPZ if 
the Department of Forestry forecaster determines weather 
conditions are likely to cause a smoke intrusion into the 
adjacent PM10 nonattainment area; 2) monitoring of burns for at 
least 3 days and requirements to extinguish fires to prevent 
smoke from smoldering fires from impacting the nonattainment 
area; and 3) a prohibition on new ignitions during "Red" 
woodburning curtailment days in adjacent nonattainment areas 
between Dec. 1 and Feb. 15th. In eastern Oregon SPZs, these 
three conditions would be voluntary, since a mandatory SMP has 
not been established for this area, and slash burning impacts 
in the current PM10 nonattainment areas (La Grande and Klamath 
Falls) are infrequent. 

Backup or contingency measures for each SPZ would be 
required in the event the PM10 nonattainment area fails 
to attain the National Ambient Air Quality standard by 
the Clean Air Act deadline - and a measured impact from 
slash smoke is determined to be a significant 
contributor to the PM10 nonattainment. These measures 
include: 1) expansion of the SPZs beyond 20 miles to 
include the area from which burning is causing the 
smoke impact; 2) expansion of the SPZ burning 
restrictions by 30 days, to Nov. 1 - Mar. 1 (except 
Klamath Falls to Nov. 1 - Apr. l); 3) a prohibition on 
all slash burning (regardless of the likelihood of 
impact) within the SPZ in December and January, if a 
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slash smoke impact of 5-10 micrograms per cubic meter 
(24-hour average) occurs after the contingency measures 
go into effect; 4) a similar prohibition on all slash 
burning from Nov. 1 - Mar. 1 if an impact greater than 
10 µg/m3 PM10 occurs; and 5) establishment of mandatory 
smoke management programs near La Grande and Klamath 
Falls. 

There are also numerous housekeeping changes to the 
SMP, the more significant of which include: 1) revising 
the definition of slash to exclude brush generated by 
residential development land clearing (so that this 
burning is regulated by the Department's open burning 
rules); 2) policy revisions to provide greater focus on 
methods to minimize emissions; and 3) rescheduling 
periodic review of the Plan from three to five year 
intervals. 

AUTHORITY/NEED FOR ACTION: 

-1L Statutory Authority: ORS 468.305 Attachment 

Oregon statutes require the Oregon Department of 
Forestry (ODF) and the Department of Environmental 
Quality to jointly approve a plan for the purpose of 
managing smoke in designated areas. ODF is responsible 
for adopting smoke management rules and implementing 
them. The Commission has authority to incorporate the 
smoke management plan into the State Implementation 
Plan (SIP) to meet federal air quality requirements. 

Pursuant to Rule: Attachment 

_x_ Pursuant to Federal Law/Rule: 

Federal Clean Air Act Amendments of 1990. Attachment 

Other: Attachment 

-1L Time Constraints: 

The proposed restrictions in the Smoke Management Plan are 
complementary to other PM10 strategies adopted by the EQC to 
help assure attainment and maintenance of the PM10 air 
quality standards in Oregon's nonattainment areas, it is 
desirable that the revisions be completed in a timely manner 
and incorporated in the SIP. 

DEVELOPMENTAL BACKGROUND: 
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These amendments were authorized for public hearing by the 
Director on April 10, 1992. 

During May 18-22, 1992, four hearings were held in the 
state to accept testimony on amendments to the Oregon Slash 
Burning Smoke Management Plan. 

The Department believes the following represents a summary 
of the more significant issues raised at these hearings. 
See the Hearing Officer's Report in Attachment G for the 
full list of issues and responses: 

1. The 20 mile SPZ boundary should be larger to better 
protect the PMlO nonattainment area from slash smoke 
impact. 

2. The SPX-boundary is arbitrary and will not significantly 
limit slash smoke impacts. 

3. The period the SPZ will be in effect should be Nov. 1 to 
Mar. 1 in order to match the woodburning curtailment 
programs. 

4. Expansion of the SPZ period to Nov 1 should not occur 
under any circumstances, due to the critical need to 
conduct slash burning just prior to winter. 

5. No slash burning should be allowed on "yellow" woodstove 
curtailment days (in addition to "red" days). 

6. Additional protection from slash burning' impacts needs 
to be provided for Bend. 

7. The SPZ restrictions for La Grande and Klamath Falls 
should be changed from voluntary to mandatory. 

8. A definition of "significant contributor" is needed for 
slash burning, in order to know when the proposed 
contingency measures would go into effect. 

9. The contingency measures calling for slash burning bans 
based on one impact of 5-10 micrograms or >10 micrograms is 
too restrictive. 

10. Additional minor changes are needed to the SMP which 
involve 1) delegating authority for approving burns to BLM 
district managers, 2) defining the meaning of "monitoring" 
related to units that continue to burn for three days; and 
3) changing the word "adjacent" to "adjoining" related to 
notification of residents of planned burning activity. 
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REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Issues 2, 4, 8, and 9 were raised in testimony from members 
of state, federal and private forest land managers who 
generally supported the proposed amendments (see also 
Attachment c, Fiscal and Economic Impact Statement). 
Issues 1, 2, 3, 5, 6, 7, and 8 were raised by 
representatives of various environmental organizations, who 
generally favored tighter slash burning restrictions. (Both 
sides raised issues 2 and 8.) 

The Department's response to these issues is as follows (see 
also Attachment G, Hearing Officer's Report): 

1. The 20 mile SPZ boundary should be larger to better 
protect the PMlO nonattainment area from slash smoke impact. 

The Smoke Management Plan Review Advisory Committee agreed 
that in general a 20 mile boundary would be the optimum size 
for the SPZs, where any planned slash burning activity 
should be carefully evaluated so as to avoid impacting the 
PM10 nonattainment area. The boundary would be extended 
under the contingency plan provisions if significant impacts 
continue. 

2. The SP,!. boundary is arbitrary and will not significantly 
limit slash smoke impacts. 

Each SPZ boundary was determined based on a case-by-case 
evaluation of geography, topography, forested areas, and 
meteorology around each PM10 nonattainment area, where the 
close proximity of slash burning could result in significant 
smoke impacts in that area. 

3. The period the SPZ will be in effect should be Nov. 1 to 
Mar. 1 in order to match the woodburning curtailment 
programs. 

The Advisory Committee did recommend the longer time period; 
however, the Department decided to propose a slightly 
shorter period after a review of historical data on PM10 
levels, weather conditions, and slash burning activity 
showed that the majority of PM10 air quality violations are 
limited to December and January, and that the probability 
that slash smoke impacts would contribute to a PM10 
violation during the Nov 1-15 period and the Feb.15 - Mar.l 
period is very low. The Department believes the longer 
period would be more appropriate as a contingency measure, 
should the PM10 area fail to demonstrate attainment. 
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4. Expansion of the SPZ period to Nov 1 should not occur 
under any circumstances, due to the critical need to conduct 
slash burning just prior to winter. 

The Department recognizes that there are periods of good 
slash burning weather conditions during the Nov. 1 to Nov. 
15 period, however should the PM10 area fail to attain 
standards, expanding to Nov. 1 is considered necessary due 
to the need to take additional measures to ensure that no 
additional slash smoke contribution occurs in the 
nonattainment area during potential nonattainment 
conditions. There would still be opportunities to burn 
slash during this time, providing no smoke impact is likely 
to occur, and the additional contingency measures 
prohibiting slash burning do not go into effect. 

5. No slash burning should be allowed on "yellow" woodstove 
curtailment days (in addition to "red" days). 

The Department believes no slash burning on poor air quality 
days or "red" days is important to avoid the possibility of 
air quality violations; restricting slash burning on 
moderate air quality days or "yellow" days would represent a 
significant increase in restricted days for slash burning, 
which the Department does not believe is necessary at this 
time. 

6. Additional protection from slash burning impacts needs to 
be provided for Bend. 

The Department of Forestry is developing a voluntary smoke 
management plan involving forest land owners for the area 
around Bend, in addition to the current restricted area 
established around this community. Further application of a 
SMP to the area needs to be studied as part of an entire 
central and eastern Oregon issue regarding forest health and 
the need for increased slash burning. 

7. The SPZ restrictions for La Grande and Klamath Falls 
should be changed from voluntary to mandatory. 

Currently the Department of Forestry operates a voluntary 
smoke management program in portions of central and eastern 
Oregon, and for that reason the slash burning restrictions 
in La Grande and Klamath Falls are proposed as voluntary. 
Also, slash burning impacts in these areas are a very small 
percent of total PM10 levels. Should these areas fail to 
demonstrate attainment by the federal deadline and slash 
burning smoke is found to be a significant contributor to 
the nonattainment, mandatory restrictions would 
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automatically go into effect in that area. 

8. A definition of "significant contributor" is needed for 
slash burning, in order to know when the proposed 
contingency measures would go into effect. 

Current federal guidance for slash burning control measures 
does not define this level, and instead leaves it to states 
to make this determination. The Department intends to use 
EPA's significant impact level for point sources, which is 5 
micrograms per cubic meter for a 24-hour period, as the 
basis determining a significant contribution, since this 
level has been used by the Department for evaluating 
significant source contributions in PM10 nonattainment 
areas, and for developing control strategies to bring the 
area into attainment with the NAAQS. 

For the record, the Oregon Department of Forestry supports a 
slightly higher significant impact level of 8-10 micrograms 
per cubic meter (24-hour period) for the following reasons: 
1) 5 micrograms would represent only a 3% contribution to 
the 24-hour standard of 150 micrograms; 2) impacts less than 
5% are difficult to accurately measure; and 3) EPA's 5 
microgram significant impact level applies to point sources, 
and area sources such as slash burning are not equivalent. 

However, given that (1) there is little difference between 5 
and 10 micrograms from an air quality standpoint, (2) the 5 
microgram level has been used by both DEQ and EPA to 
prohibit new or expanding major industry, and (3) PM10 
emissions from industrial boilers are chemically very 
similar to slash burning emissions, the Department believes 
that from an equity standpoint the 5 microgram.level should 
be a uniform standard applied to all PM10 significant 
contributors. 

9. The contingency measures calling for slash burning bans 
based on one impact of 5-10 micrograms or >10 micrograms is 
too restrictive. 

The Department believes (and ODF concurs) that more 
restrictive measures are necessary if the PM10 area fails to 
attain the NAAQS. Since EPA rules would not allow 
construction or modification of a major industrial source if 
it resulted in smoke impacts greater than 5 micrograms per 
cubic meter, it is therefore equitable to apply a similar 
strategy to slash burning. 

10. Additional minor changes are needed to the SMP which 
involve 1) delegating authority for approving burns to BLM 
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district managers, 2) defining the meaning of "monitoring" 
related to units that continue to burn for three days; and 
3) changing the word "adjacent" to "adjoining" related to 
notification of residents of planned burning activity. 

The Department of Forestry has made revisions to the SMP 
which address these issues, on which the Department concurs. 
In terms of issue 2), ODF has inserted language stating that 
monitoring shall require periods of intermittent 
observations by the landowner. 

PROGRAM CONSIDERATIONS: 

The proposed SPZ restrictions are not required by the 
Environmental Protection Agency (EPA). However, the 
Department feels that the SPZ restrictions and contingency 
measures for slash burning are necessary to provide a high 
level of assurance that slash burning will not interfere 
with attainment of the PM10 air quality standard in 
nonattainment areas. 

The proposed revisions to the SMP will require new air 
monitoring work to quantify slash burning air quality 
impacts near each of the six PM10 nonattainment areas. 
The Department will be seeking funds to support the 
needed additional monitoring. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Rely on the existing Smoke Management Plan to protect 
PM10 nonattainment areas from slash burning smoke 
impacts. 

2. Adopt the SPZ requirements, along with the minor 
revision~ as outlined in #10 above, in order to better 
protect PM10 nonattainment areas during winter months 
when periods of poor air quality occur. 

3. Adopt even more stringent requirements for slash burning 
around during the winter months. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the second alternative, 
specifically that the Commission adopt the amendments 
to the Department of Forestry's Smoke Management Plan, 
along with the minor changes outlined in issue #10. 
The Department believes that these additional measures 
are needed to help assure the success of the PM10 
control strategies adopted by the Commission last fall, 
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and will further improve visibility in Class I areas. 
Given the recent efforts of state, federal, and private 
forest land managers in reducing summertime slash 
burning in order to prevent continued visibility 
impairment in federal Class I areas, the Department 
believes even tighter controls on slash burning than 
those proposed would be unnecessarily restrictive. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

The proposed revisions are consistent with Goals 2, 3, 4, 
and 5 of the Strategic Plan. The Department is not aware of 
any conflicts with agency or legislative policy. The 
proposed strategy and supporting rules are consistent with 
the Oregon Benchmarks goal of increasing the percentage of 
Oregonians living in area which meet ambient air quality 
standards. 

ISSUES FOR COMMISSION TO RESOLVE: 

Do the proposed amendments to the SMP go far enough in 
protecting PM10 nonattainment and Class I areas from forest 
slash burning smoke impacts ? 

INTENDED FOLLOWUP ACTIONS: 

1. Submit the state Implementation Plan containing the 
revised Smoke Management Plan to EPA for approval. 

2. Monitor slash burning activities within the SPZs during 
the winter months to determine the effectiveness of the 
SPZ burning restrictions. 
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3. Track progress toward attainment of PM10 air quality 
standards in the nonattainment areas. If PM10 
standards are not met in any of these areas by the 
December 31, 1994 deadline, immediately implement the 
SPZ contingency measures for that area. 

Approved: 

BRF:a 
RPT\AH60023 
7/6/92 

Section: 

Division: 

Director: 

~~~~ ' ~t' cJo\-" \lw"''"<Jk 

?fh,__ kr:cet;wt9r1d 

Report Prepared By: Brian Finneran 
July 6, 1992 Date Prepared: 
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DRAFT DRAFT MARCH 31, 1992 VER 1.8 

Wording that is underlined in brackets are proposed additions. 
Proposed deletions are noted by strike-outs. 

PURPOSE: This directive sets forth the operational guidance for 
the Oregon Smoke, Management Program. Contained herein are the 
objective, concept of operations, organizational guidance, and 
instructions for administration of the Oregon Smoke Management 
program. 

SCOPE: 

The Smoke Management Directive is: 

1. Developed in cooperation with Federal and State agencies, 
landowners, and organizations which will be affected by the 
Smoke Managemen~ Program. 

2. Jointly approved by the State Forester and {the Director of) 
DEQ. 

3. Applicable to a-H prescribed burning on forests rlandl in 
westerH OregeH aHa seleetea pertieHs ef eeHtral Oregon' as 
aefinea en Eiffiieit 2, OAR 629 43 043, Smelce HanagemeHt Pregram 
[within ODF forest protection district or national forest 
boundaries where the intent is to maintain the land in use for 
forest management purposes or as a commercial forest operation 

Reporting requirements are described in Appendix 1. 

Smoke Management Plan provisions do not apply to any 
burning that occurs after the filing of any legal 
document that indicates the land use will change from 
forest use to some other use (agriculture. housing 
development. etcl. Burning on private land. at any time, 
outside of a protection district is not part of the Smoke 
Management Plan. All such burning shall be conducted in 
accordance with requirements of state or local agency air 
quality regulations. , 

Smoke Management Plan provisions do not apply to prescribed 
natural fires. Prescribed natural fires are naturally ignited 
fires lie: ignited by lightning or other such natural phenomenal 
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that are allowed to burn when pre-determined conditions exist. 
The conditions may be defined in management plans for a given 
area. J 

SITUATION: 

l. Authority: 

ORS 477.515(3) (a) states: 

"For the . purpose of maintaining air quality, the State 
Forester and the Departinent of. Environmental Quality shall 
approve a plan for the purpose of managing smoke in areas they 
shall designate," · 

ORS 477.515(3) (b) states: 

"The State Forester shall promulgate 
provisions of the Smoke Management Plan 

rules to carry out 
" 

ORS 468.275 through 468.355 provides authority to DEQ to 
establish air quality standards including emission standards 
for the entire state or an area of the state. 

ORS 468.450 through 468.495 gives DEQ the authority to 
regulate field burning. 

2. Under this authority: 

a. The State Forester: 

(l) 

(2) 

(3) 

(4) 

Coordinates the administration and operation of the 
plan. 

Issues additional restrictions on prescribed 
burning in situations where the air quality of the 
entire state or any part thereof is, or would 
likely become, adversely affected by smoke. 

Issues daily burning instructions when needed. 

Annually, aaalyees aaa evaluates state-wide burning 
operations under the plan and provides copies of 
the summary to interested parties. 

b. The Department of Environmental Quality: 
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SITUATION: (Cont.) 

(1) Maintains a real-time air quality monitoring 
network that is used by ODF. 

(2) Provides information on field burning activity. 

(3) Establishes criteria for air pollution emergencies 
and notifies ODF of episode stages such as alerts, 
warnings, and emergencies. 

(4) Regulates the emission of air pollutants to ensure 
compliance with adopted standards, limits, and 
control strategy plans. [The ODF Smoke Management 
Plan is the jointly developed plan that governs 
forest burning.J 

(5) Notifies the Department of Forestry when the air in 
the entire State or ·portions thereof is or would 
likely become adversely affected by smoke. 

3. PFeseFibeel Bun~i11ei i11 oreeie11: Afl avera!!Je ef 19 4, 999 aeres is 
bUFfleel . a1lfl1'l;ally ifl westerfl ore\}efl aft 3 , 3 9 9 Uflits. 'Feflflal!Je 
burfteel has vaFieel betweefl a law ef aflfireximately 1. 6 milliefl 
ifl 198 4 aftel a hii:Jh ef afifireximately 4. 5 milliefl ifl 1976. 
Burflifl\J activity vaFies aeeeFelilli:J te seaseftal weatheF aftel fuel 
eeflelitiefls, a11el referestatiefl aflel laflel maflai:Jemeflt fteeels. 

a. 

Cooperating Agencies: The policies and resources of many 
public and private agencies and organiz·ations have 
substantial influence on the administration of the Smoke 
Management Program. The entities and their 
responsibilities are: 

State Agencies 

(1) Department of Environmental Quality: 
information and resources. 

(2) Washington Department 
information. 

of Natural 

policy, 

Resources 

b. Federal Agencies 

(1) USDA, Forest Service: resources. 

(2) Bureau of Land Management: resources. 
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(3) Bureau of Indian Affairs: information. 

(4) U.S. National Park Service: information. 

(5) U.S. Fish & Wildlife Service: information. 

{6) National Weather Service: 
resources. 

c. Other 

information and 

(1) Regional air pollution authority: information. 

(·2) Oregon Forest Industries Council: information. 

Program Resources: The State Forester maintains a staff 
ef feu:F pe:Fseru1el in Salem and a field force of -65 
foresters throughout weste:Ffl O:Fel!Jefl afla eeflt:Fal Oregon 
who participate in ·the smoke management program to 
accomplish the inspection, enforcement, monitoring, and 
reporting tasks. In addition, the USDA Forest Service 
and BLM maintain field forces ef app:Fei£i111ately a e 
su13e:FViee:Fy pe'E'eermel afla p:Fefeseieflal fe'E'este:Fs trained 
in techniques of prescribed burning and the elements of 
the smoke management program. 

DEFINITIONS: See OAR 629-43-043 (2a-p). 

POLICY: 

The policy of the State Forester is to: 

1. Regulate prescribed burning operations on forest land 
recognizing the need to maintain forest productivity and the 
need to maintain air quality in populated areas and areas 
sensitive to smoke. 

2. Achieve strict compliance with the smoke management plan, 
directive and instructions. 

3. Efleeu:Fal!Je eest effeetive utilisatien ef fe:Fest :Fesiaues as a 
111eafls te :Feauee su:Fninl!J.fMinimize emissions from prescribed 
burning, where appropriate, by encouraging: cost effective 
utilization of forest residue; alternatives to burning; and 
alternative burning practices.] 
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OBJECTIVE: To prevent smoke, resulting from burning on forest 
lands, from being carried to or accumulating in designated areas 
and other areas sensitive to smoke; to provide maximum opportunity 
for essential forest land burning while miflimieiHEJ emissieHs r .to 
coordinate with other statE) smoke management programs; to conform 
with state and federal air quality and visibility requirements; to 
protect public health; and to encourage the reduction of emissions. 

PROGRAM ELEMENTS: 

1. The Smoke Manaaement Plan: The Smoke Management Plan 
(OAR 629-43-043) provides a specific framework for the 
administration of the smoke management program as administered 
by the State Forester. 

The plan instructs the State Forester and each field 
administrator to maintain a satisfactory atmospheric 
environment in designated areas and other areas sensitive to 
smoke consistent with the plan objectives and smoke drift 
restrictions. 

In administering the Smoke Management Program, the Forester 
and the Field Administrators are re!Jttirea te eeHtiH11ally 
Cwilll monitor weather factors and air quality conditions in 
designated areas and other areas sensitive to smoke. 

The plan establishes a set of limitations applicable to 
specified burning and mixing conditions. These limitations 
relate to tonnage of fuel per 150,000 acres which, ideally, 
may be burned under various sets of mixing conditions. 
Experience has shown that these standards are adequate to 
protect designated areas only under ideal conditions. 
Frequently, in order to meet air quality objectives, more 
specific restrictions must be applied through issuance of 
smoke management instructions by the State Forester. 

2. Operator's Written Plan: O~R 629 43 945 req11ires that prier 
te preseriaea a11rHiflEJ, A forest landowner or operator shall, 
if! eeeperatieH. with the State Ferester, develop a written 
[burnJ plan [when the ODF district determines that the plan is 
needed for fire control or Air quality reasons.] whieh shall 
iHeluae eeHsiaeratiefl ef air q11ality. 
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3. Smoke Management Forecasts: [During periods of extended or 
extensive burning) the Salem (Forestry Weather Center) &flEi 
Heafera Ferestry Fire Weather ef fiee provide.Lfil smoke 
management forecasts daily. The forecast is for the following 
day (the forecast period) with an update as necessary on the 
morning of the forecast period fSir.lem eflly). 

Afl e1ct:efldeei fereeast may be pre•Jieleei cief)eneiiAEJ efl the \tea'ther· 
iflfluef!ees ifl'>'el· .. ea at awt EJiVefl time. (Extended forecasts also 
are provided. The Medford Fire Weather office may ·also 
provide smoke management forecasts.] 

The forecasts include reference to transport winds and mixing 
for the restricted area and other areas sensitive to smoke. 
Burning will be conducted in accordance with the current 
forecast information, including updated forecasts, when 
issued. 

4. Smoke Management Instructions: Smoke management instructions 
will be issued only by the (state meteorologists at the) Salem 
Forestry ~ Weather Center and only during periods when 
weather is favorable for significant amounts of burning 
(usually late May(MarchJ through Oetel3er (November)). The 
instructions provide constraints on burning ifl areas where the 
restrictions, set forth in the Smoke Management Plan, may be 
inadequate to protect designated areas or other areas 
sensitive to smoke. 

fAny significant burning outside of the period when routine 
instructions are issued should be done after consultation with 
the smoke management meteorologist. Any burning in a special 
protection zone. during its protection period, must have the 
approval of the meteorologist.] 

The instructions are based upon an analysis of the atmospheric 
conditions affecting smoke transport, dispersion, and air 
quality af!Ei visil3ility eeflEiitiefls in designated areas and 
other areas sensitive to smoke. 
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5-r Priarity Blirnin§' Syste1111 '1'he Farest Lana B1:1rning Priarity 
Ratin!J System was initiated ta reduce the amaunt af forest 
lanEi burnin!J durin!J the time when the maidmlilft acrea!Je af §rass 
seeEi fields are bein!J burneEi in'tae Willamette Valley. '1'here 
are appraicimately 69 days durifl!J mid sulftlfteF whefl field b\IrHin§' 
has beeft §iven a hi§'h pFierity feF use ef the aiF shed in the 
valley faF sma!Ee dispeFsal. '1'he PriaFity BuFnin!J System was 
develeped .by the DepaFtment ef Farestry in ceaFdinatien with 
the DepaFtment ef Enviranmental Quality and with the 
ceeperatien ef public and pFi.,.ate ferest laHd mana!jfers. 

'!'he prieFity burnifl§.peFiad is established by the E>epaFtmeHt 
ef Farest:t"y upon the reeelftlftendatieH ef the Departmeflt ef 
Efl"rirenmental Quality, 'I'he euact period va1!'ies frem year te 
yea:t" and may extenEi fer mere eF·less thafl 69 days, 

'I'he Priority Burnin§ System limits ferest lafld burflifl§ durifl!J 
the 69 day pcriea te units which must be burHeEi Eiurifl§ that 
time te meet the burniH!J aejeetives. Only units with a hi§h 
prierity ratin!J will be buFfled wl'lefl the PFieFity BurHill!J 
system is in effeet. 'I'he Forester will pre.,.ide Hetice te all 
Field AEimh~istFaters whefl the PFierity BuFHin!J System is 
initiated afld rescinEieEi. 

'Pae iireceEiures fer ratin!J anEi iirieritie in!J eurfl uRits aFe 
included iR Appendix 3 ef this Eiirecth·e. 'I'hese pFeceEiuFes 
will apply to all units which may be 13urfled when prierity 
13urnin!J restrictiens are in effect. 

a. 

Enforcement: All forest land prescribed burning will be 
done in accordance with the daily smoke Management 
Instructions and this directive: 

On [non-federal land]private land: Violations of the 
Smoke Management Plan, Directive or the daily 
instructions issued by the State Forester are subject to 
enforcement action by the State Forester: 

(1) Burning without a permit is a violation of 
ORS 477.515. 

(2) Burning not in compliance 
Plan and Directive 
OAR 629-24-301(7). 

with the smoke Management 
is a violation of 
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b. On Federal forest land: Violations of the Smoke 
Management Plan Directive or the daily instructions 
issued by the State Forester .are subject to federal 
enforcement action under Section 118 of the Clean Air 
Act, as amended in ~(19901. 

Section 118 states that "Ea,~h . . . 
agency of the Federal 
Government • • • engaged in any 
activity resulting • • • in the 
discharge of air pollutants • 
comply with all Federal, State, 
interstate, and local requirements, 

respecting the control and 
abatement of air pollution in the 
same manner, and to the same extent 
as any nongovernmental entity." 

Air Stagnation Advisories: Air stagnation advisories are 
issued by the National Weather Service Forecast Office in 
Portland when atmospheric conditions are such that the 
potential exists for air pollutants to accumulate for an 
extended period. During such times smoke and other 
pollutant sources within designated areas will create 
substantial air quality deterioration without the 
addition of smoke from outside sources. This condition 
is recognized in the administration of the smoke 
management plan. 

Smoke management instructions issued during an air stagnation 
advisory will limit forest land burning to units which will 
not contribute smoke to a designated area covered by an air 
stagnation advisory or an air pollution alert issued by DEQ. 
Burning during such periods will be closely controlled. 

1. 

Monitoring: The State Forester will monitor prescribed 
burning operations Cwhen necessary) peFieaieally by 
aircraft and other means: 

to insure compliance with the smoke management program; 

2. to determine the effectiveness of smoke management 
procedures. 
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Real-time air quality monitoring data is available to the 
State Forester through computer link with DEQ. This 
information will be used in the preparation and validation of 
daily smoke management instructions as appropriate. 

To evaluate compliance with the Smoke Management Program, the 
state Forester shall conduct a review of approximately 1% of 
the units burned each year rin the restricted area. 
Approximately one-half of the audits will be conducted on the 
day of the burn and approximately one-half will be pre-burn 
audits.] All units to be audited will be randomly selected. 
Each fburn dayJ audit will include a site visit during 
burning, visual tracking and documentation of long range plume 
behavior and a determination of compliance with (a) the 
conditions of the burning permit; (b). the provisions of the 
Smoke Management Administrative Rules' and Directives; and (c) 
compliance with the [daily] smoke management proo:Jram [burning] 
instructions. [Each pre-burn audit will include a site visit 
before burning. An independent fuel inventory will be 
conducted to determine compliance with the smoke management 
administrative rules and directives.]. 

The Department of Environmental Quality may jointly 
participate in seme audits.' Following completion of the 
audits, a written report of all findings shall be prepared. 
Significant findings shall be inelliaea in the Smolte Management 
Program Annlial Report. [submitted to DEOJ. 

Reporting and Analysis:' Information is needed from the 
Field Administrators to provide for analysis of the 
programL.,_l proeealires. Reporting will be accomplished in 
accordance with Appendix 1, Detailed Instructions for the 
Oregon Smoke Management Reporting System. 

Annual Report: The State Forester will prepare an annual 
report of statewide forest land prescribed burning7 
vilafire and smoke management activities. The report 
will summarize burning activities of the previous year 
and intrusion eventsL.,_l ana malte pertineat observations 
toward impro .. ·ed operatioaal effieieney in the program. 
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1. Quantification of Forest Residues: The consistent estimation 
of the tons of fuel consumed in each prescribed burn is 
important to the development and equitable operation of the 
smoke management program. ~e deteFilline The fuel consumed by 
a prescribed burn ris calculated byJ: 

a. Determi.nering] total pre-burn fuel tonnage,load. 

IQ... Determining average pre-burn duff depth.) 

calculateringl woody fuel consumption using 1000 
:ae- [appropriate] timelag fuel moisturelfil and 
alEJerithm [models] developed . to predict 
larEJefwoody] fuel consumption. 

Calculateringl and add[ing] duff consumption. 

Estimation by field administrators of-the total pre-burn fuel 
tonnage will be through the. application of the "planer 
transect method" of inventorying forest residue. The planer 
transect method may be applied by the actual measurement of 
fuels, or by use of the publications "Photo Series for 
Quantifying Forest Residue", or through supplemental 
photographs developed by following appropriate procedures. 

Instructions for the actual measurement of fuels are contained 
in the "Handbook for Inventorying Downed and Woody Material", 
U.S.D.A. Forest Service General Technical Report INT-16, 24p, 
Intermountain Forest and Range Experiment Station, Ogden, 
Utah. 

Instructions for using the "Photo Series" are included in 
Appendix 4ill. ~ Publication(s have] has been developed for 
western OreEJeft and eastern Oregon fuel types. 

Instructions for fuels inventory.and consumption procedures 
and 1:1tilil!!atien ef 1000 he1:1r faels data are contained in 
Appendix 4-rll..J. 

2. Intrusions Defined: A smoke intrusion occurs when smoke from 
prescribed burning enters a designated area or other smoke 
sensitive area at ground level. When measurements or 
observations are available, intrusions are characterized [in 
the following manner based on nephelometer values above the 
clean air background: 



Protection 
10/91 -- P.N. 

DRAFT DIRECTIVE 
1-4-1-601, p. 11 

OPERATIONAL GUIDANCE FOR THE OREGON 
SMOKE MANAGEMENT PROGRAM 

STANDARDS: Cont. 

Light: less than 1. 8 x 10-• B-scat 
Moderate: 1. 8 x 10-•. B-scat to 4. 9 x 10-• B-scat 
Heavy: greater than 4. 9 x 10-• B-scatl 

as li!jht:, 111eaerate, er heavy easea ef! hettrly f!eJ!lhele111et:er 
meas~rement e:f less tftan la 8 1c1e-4 B seat, : e·et'i~·eeH 1. 81Ele=
: aAEI 4, 91£19- 4 B seat:, aad S, e1c10-4 B seat aaa §Feater, 
res}?eeti·;ely, al3e7/C the eleaH a_i!' BaeJetJrouftd. The clean 
air background is the average nephelometer reading for 
the 3 hours. prior to the intrusion. 

When no nephelometer data are available, the following 
visibility table will be used when visibility data are 
available. Standard National Weather Service visibility 
observation criteria will be used for reporting purposes. 
(See Appendix 2.) 

INTRUSION CLASSIFICATION BASED ON VISIBILITY 
(For instructions on use see Appendix 2) 

Background 
Visibility~~~~~~~~~~~~~~~-'-~~~~~~~~~~~~~ 
(Miles)* 

INTRUSION INTENSITY** 

>50 
25-50 
20-24 
15-19 
10-14 
5-9 
3-4 
1-2 
0 

LIGHT MODERATE HEAVY 

REDUCED VISIBILITY - RV (MILES) 

RV<! 11.4 11. 4<RV 24.6 RV<4.6 
RV2 10.5 10.5<RV 24.4 RV<4.4 
RV2 8.1 8.l<RV 24.1 RV<4.1 
RV2 7.5 7.5<RV 23. a. RV<3.8 
RV2 6.2 6.2<RV 23.5 RV<3.5 
RV2 3.7 3.7<RV 22.5 RV<2.5 
RV2 2.5 2.5<RV 21.8 RV<l.8 
RV2 1 l<RV 20.5 RV<0.5 
RV2 0 

* Background based on 3-hour visibility prior to reduction 
due to activity smoke. Visibility changes during 
naturally occurring periods of change, may have to be 
factored into the classification on a case-by-case basis 
(i.e., from daylight to dark, during a rain shower, 
etc.) . 
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** Reduced visibility must be determined to be predominantly 
from prescribed burning in order to determine intensity 
class. 

Intrusions will be reported to the Smoke Management Program 
Administrator who will notify DEQ on · a timely basis. See 
Appendix 2, Smoke .Intrusion Report Fo:i:m 1-4-1-301. 

3. Daily and Annual Maximum Tonnage: The Department of 
Environmental quality, in cooperation with the State Forester, 
federal land management agencies, and private forest land 
owners shall develop maximum annual and daily emission limits 

·in accordance with federal PSD (Prevention of Significant 
Deterioration) regulations. 

SPECIAL GUIDANCE: 

1. Instructions: Smoke Management Instructions will be issued 
from Salem [l2YJ.at: a~~rexi~ately 3:15 PM daily for the entire 
restricted area. By ~.LJU::OO AM each day a message will be 
placed on an automatic answering phone only if the previous 
3: 15 PM instructions will be updated. If the 3: 15 PM 
instructions are still valid at. ~.Ll!.l: 00 AM they will remain on 
the recording. If there is to be an update, burning shall not 
be initiated in the affected area until updated instructions 
are issued. Any amended instructions (either written or 
verbal) that are issued during the working day shall be 
strictly complied with. 

The instructions shall be considered as directives from the State 
Forester. The authority for approving prescribed burning is 
delegated to the District Forester for burning re§ulatea aireetly 
19y the S'l:at:e Ferester (~ri.,.af.e a1ul BLM ferest laAa) [conducted 
within.ODF protection district boundaries.J, afid (This authority is 
also delegated] to the Forest supervisor for the U.S.D.A., Forest 
Service, and the Park Superintendent for the National Park Service 
for burning [in their administrative areas that shall bel 
coordinated with the State Forester. These delegates and their 
designated personnel are "field administrators". Any planned 
variances from the daily burning instructions will be discussed 
with the Smoke Management Duty Forecaster. If the Smoke Management 
Duty Forecaster and eistriet Ferester [field administrator) cannot 
agree on deviation from the instructions, [the issue will be 
resolved through supervisory channels. with final resolution atJ 
the Deputy State Forester flevel.Jwill aiseuss the situatieA ana 
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previde fiAal reselut:iefl, If t:he Ferest: Superviser er Park 
superiAEeAdeHE aAd t:he Smelce MaAaEJemeAE Duty Fereeast:er eaHHOE 
aEJree OH de•,.iat:ioH from t:he iAsEruet:ieAs, t:he Deput:y St:at:e Forest.er 
will dise\iss t:he sit:uat:ieH aAel malte fiAal" resolut:ieflo 

Variances or revisions to the instructions shall be recorded by the 
Pret:eet:ieH Divisiefl,[Smoke management forecaster.J 

2, Reauest:s fer Iflfermat:ieflt 'l'he St:at:e Ferest:er's Offiee will 
previde mere speeifie iAfermat:iefl Ee Field .'.dmiAist:rat:ers whefl 
re!JUest:ed by t:elephefle, 'l'he fellewiflEJ Eelephefle Aul!lbers will 
be Heed in regarEie te tfle Smelee !laftafJemeRt IHst.raetie:Rs: 

378 28991 "AliEemat:ie »•flB\leriflEJ Phefle" reeerdiflEJ wit:h Smolte 
MaflaEJemeflE IflsErliet:ieflS• Iflst:ruet:iefls will be reeorded 
ey appre:idmat:ely 7: 99 AM (as Aeedeel)" afld 3: 15 PM, 

378 21531 Smelte MaflaEJemeflE Dut:y Fereeast:er. Gall t:his Hlil!lber fer 
fereeast:s, iflsErliet:iefls, aAel et.her daily eperat:iefls. De 
fleE eall eet:weefl 2139 ·PH" afld 3:15 PM, er prier Ee 
8139 ,'l.}f. 'l'hese t:i111es are \iseel t:e prepare iflst:ruet:ieflS• 

378 2599: Salem Fire Weat:her Fereeast: Serviee". Use t:his fer fire 
1rnat:her Aeeds 1 flOE smelce maflaEJemeflE. 

3 7 8 2 518: Salem Gelftlftuflieat:iefls, Fer assisEaflee" ifl EJeEEiflEJ lifliE 
Hlimeers, plaAflifllJ aAd reslilEiflEJ lifliEs er et.her daily dat:a 
Heeds, De fl0E use fer elaily eleeisiefl 111altiflEJ assisEaflee. 

Reduction of Emissions: The Department of Forestry will 
encourage private forest landowners to burn only those 
units that must be burned to achieve the landowners' 
objectives. Forest Practices Foresters, through the 
administration of the Forest Practices Act, will 
encourage utilization of residue, fuel reduction 
measures, Clow emmission-producing burning methods] and 
alternate treatment practices that are consistent with 
the purposes of the Forest Practices Act. The Department 
of Forestry supports efforts to reduce prescribed burning . . . . a· . . emissionsLJ aflel w1ll st:rr.·e t:e ae 1eve em1ssJ:efls 
reelliot:iefl EJeals est:aelisheel wit:hifl t:he OreEJBfl Visibilit:y 
Prot:eet:ieA Plafl, 

Burning during time periods when 1000-hours and larger fuels 
(3 inches in diameter or larger fuels) have relatively high 
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fuel moistures, seeh as aeriHfJ spriHfJ, will be promoted where such 
burning is within the prescription necessary to achieve the 
objectives of the landowner. 

6. 

Mass ignition methods will be encouraged to help reduce 
emissions where such techniques are economical and practical. 
fAs consumption models are developed. their information will 
be incorporated into the consumption reporting procedures 
described in Appendix 4(31. It would be the intent to 
increase burning when mass fire and excellent dispersion 
conditions existJ. 

To minimize impacts from residual smoke, mop-up will be 
initiated e11 all 1111i1:e consistent with atmospheric and wind 
conditions. Within this context,.during periods of observed 
or forecast low level transport toward the designated 
areasrand when smoke impacts are predicted to occur), mop-up 
shall begin immediately. 

Monitoring. of smoke behavior will be intensified e11 
111ar§'i11al aays. rwhen needed by usingl 'Phis will be ae11e 
by ese ef lookouts, aerial observations, and on-site 
observations of smoke behavior. 

Any wildfire that has the potential for smoke input into 
a designated area or other area sensitive to smoke will 
be reported immediately to the State Forester's Fire 

Operations See1:ie11 [Center whichl whe will rinform smoke 
management personal. who willl advise DEQ on a timely 
basis. 

'!'est Bl:lrfl P!'eieet1 IR erelel!" te ae'lse!'ittiRe the feasibility ef 
al1:er11a1:ive · seheaales i11 ber11i11§' 'l:e 111i11i111ise s111elee i111pae1:s 
\thile maiRtaiRiH§ BttrniREJ aeeempl isftmeAto, a test ~raj eet \Ji 11 
be es'l:ablished derifl§' 1986 88, Speeial s'l:ra'l:efJies will be 
elllJilleyed ifl b1;1r11i111J, a11d assess111e111: wil.l be 111aae fer i111pae1:s 
e11 air Efliali'l:y a11d b't!rfliflfJ aeee111plish111e111:. 

Tonnage limits will be reviewed by the DEQ and the 
Department of Forestry for possible update and revision, 
as necessary, as uniform fuel loading estimation and 
consumption procedures are developed and tested. 
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B, A statewide feFest fuels iJWefitery J!lFeeeel:uFe will be el:evele}!leel: 
by the E>eflartmellot ef Ferestry ifl eeefleFatiofl with the 
E>e}!laFtmeflt of EflYiFoflmefltal Quality. 'Pae flC\i flFoeeel:uFe 11ill 
be imfllemeflteel ifl 19871 

l.2..:. Provisions contained in DEO nonattainment area control plans 
pertaining to Special Protection zone requirements will be 
administered· under the smoke management plan. Specific 
control strategy restrictions for PMlO nonattainment areas 
adopted by DEO and ODF are found in Appendix ~[4J. 

RESPONSIBILITIES: 

1. State Forester: The state Forester is responsible for the 
coordination of the Smoke Management Plan and the Operating 
Details between the National Weather Service, U.S.D.A. Forest 
Service, Bureau of Land Management, U.S. Fish and Wildlife 
Service, forest landowners, Department of Environmental 
Quality, National Park Service, Bureau of Indian Affairs, 
Washington State Department of Natural Resources, and regional 
air quality authorities. In addition, the State Forester, 
through the Forest Protection Division, has the responsibility 
to issue additional restrictions [when necessary.] eft 

J?FCSeFibeel: hUFfiifi§ ifi sit\iatiOfiS WRCFC tfie aiF quality of the 
efitire state or afly flart theFeof is, or.woulei likely beeeme, 
aelveFsely a ffeeteel by smolte. 

2. Forest Protection Division: The Forest Protection Division is 
directly responsible for: 

a. Providing weather forecasting services for smoke 
management purposes. 

b. Issuing smoke 
administrators. 

management instructions to field 

c. Coordinating with rusersJ E>eflartmeflt of Forestry's Area 
aflel E>istriet effiees, eoofleratifl§ a§efieies, alloei ferest 
laflel OWfiers in identifying training needs and in 
developing training programs. 

d. Monitoring the smoke management program. 

e. Providing on-the-ground assistance to field 
administrators as requested. 
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f. Maintaining liaison with field administratorsl_,j_ thre~§'h 
the smelte Hafta§'elfteflt Meteel!'ele§'ist afla Herma! staff/lifle 
'E'elatieHshiJ!s. 

g. Maintaining the smoke management record system • 

.[h,_ Providing a report and analysis of smoke intrusions into 
designated areas to review committees at the time of the 
five-year periodic review. The report would recommend 
plan changes to prevent future intrusions.] 

3. Field Administrators: Oregon Department of Forestry field 
administrators will administer prescribed burning according to 
the Smoke Management Plan, Operational Guidance for the Oregon 
Smoke Management Program (Directive 1-4-1-601), and the daily 
Smoke Management Instructions. 

Federal land management agencies (U.S.D.A., Forest Service 
(USFS), Bureau of Land Management (BLM), National Park Service 
(NPS), U.S. Fish and Wildlife Service (USFWS), and the Bureau 
of Indian Affairs (BIA) are r.equired by law to follow the 
directions of the Forester for the protection of air quality 
in conducting prescribed burning operationsl_,j_ ifl the 
l!'est'E'ietea al!'ea, They will follow the smoke management 
weather forecasts7 randJ smoke management instructions, &FlEi 
Jl'E'ie'E'ity e~'E'ftifl§' l!'est'E'ietiefls as provided by the Oregon Smoke 
Management Plan and the Operational Guidance for the Oregon 
Smoke Management Program (Directive 1-4-1-601). [Agency 
offices in the restricted areal 'i'hey will make daily reports 
relating to burning operations. 

4. Department of Environmental Quality CDEOl: The State Forester 
and the DEQ are required by ORS 477.515 to approve a plan for 
the purpose of the managing smoke in areas they shall 
designate. The Oregon Smoke Management Plan is the product of 
this statutory requirement. 

5. Private [and Non-Federal Government] Forest Landowners: It is 
the responsibility of private forest landowners under Oregon 
Forest Laws to do forest land prescribed burning according to 
the Oregon Smoke Management Plan. They are responsible to 
burn according to directions from State Forestry Field 
Administrators and to do mop-up of prescribed burns necessary 
to maintain air quality and visibility in designated areas and 
areas sensitive to smoke. (They shall also report burning 
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information, such as weather information, ignition and fuels 
data, as necessary. 

Federal and non-federal landowners are encouraged to notify 
adjacent residents of planned burning at least one week in advance 
and also the day of the burning. if possible.] 

CONTROL: 

Review: The Smoke Management Plan and Directive shall be reviewed 
at least every threeffiveJ years. The review will be conducted 
jointly by the State Forester and the Director of Environmental 
Quality and will include representatives of affected agencies and 
parties. 

AGREEMENT: 

In witness whereof, the parties have agreed to the guidelines set 
forth in this Directive. 

State of Oregon 
Department of Forestry 

By: 
Title: 
Date: 

MZ:sm 
141601.Dft/D.5 

state of Oregon 
Department of Environmental Quality 

By: 
Title: 
Date: 
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Objective: The Department of Forestry's Fire 013eratiaA5 ceAter operates a 
computer program to record and process smoke management data. Data is received 
and transmitted through the State Forestry and U.S. Forest Service communications· 
systems. · · 

The objectives of the reporting ~ystem are to provide a current record of: 

L Locafi ons and amounts of p 1 an~ed burning for the current day. 

2. · Locations and amounts of burning accomplished the previous day. 

3. Annual summaries of data for air quality purposes. 

Area Included: Reporting. is required through the state. The procedure and 
frequency of reporting needs· for different areas of the state are identified 
below. Data are grouped by Administrative Units, i.e., National Forest, Crater 
Lake National Park and each State Forest Protection District. 

Types of Burning to be Included: All burning related to forest management 
activities should be included in the reporting system. Some examples are slash 
and brush disposal after logging, road building, scarification, or burning of 
brush fields for reforestation. .Other examples which should be included are 
underburning, or brush field burning for stand improvement or wildlife habitat. 

Types of Burning That Should Not be Included: Burning for debris disposal or 
burning related to agricultural activities should not be included in the 
reporting system. Some examples are household or yard maintenance debris such 
as paper, leaves, lumber, etc., and grass or grain stubble. Small piled slash 
areas such as for a homesite should not be included. if the ameuAt te be burAed 
is less thaA § teAs. (Reporting of burning on forest land should not occur when 
the intent ·is to change the use of the land from forest use to some other use.] 
~/Rile Uiese el1a11113les[Such burning] would not be reported in the Smoke Management 
Plan Data System. aRy 811rAiR§ s11ejeet te 13ermit l!Rder ORS 477.§1§ 11111st eeRferm 
te the Smal1e HaRagemeRt PlaR. l\lsa, In some areas "eael1yal"d" aRd st11aele 
eurRiR!l [su·ch burning] must be done. in compliance with t-lte Department of 
Environmental Quality (DEQ)[or local agency] rules, rather than the Oregon Smoke 
Management Plan. 

Range improvement burning data in central and eastern Oregon should not be 
included in the reporting system. 

Procedures: For units outside of the restricted area and right-of-way units, see .. 
the "Frequency of Reporting" paragraphs. In the restricted area, three basic 
steps are involved in the reporting system: 
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1. A "Unit Description" is submitteEl ta Salem[entered into the computer 
by the appropriate field administrator] for each burn unit. -ii-tr 

13re·1i EleEl [Information mav be co 11 ected J on Reporting Sys tern Coding 
Sheet (Part I, Form 1-4-1-501) fand.'then entered into the computer 
by the field administrator. The ODF Forest Practices Forest 
Activities Computer Tracking System (FACTS l number is the number 
that will be used for tracking burn units for all landowners 
categories. FACTS numbers are'~btained thru the local ODF.office.J 
This results iA a UAit Aumber assigAeEl ta th~ s13eeifie burA uAit, 
aAywhere fram several meAtl!s er weeks ta a elay lfefere the burAi Ag is 
ta be elaAe. Fi el el affi ees ·,1i U1 aeeess te the GElF eem13uter Retwerk 
sl!eulEI eAter the elata elireetly iAte tile eem13uter. 

2. Unit numbers of planned burns in the restricted area are submitted 
by field offices on the day [before] burning is to be done. This 
results in PhAAeEI BurRs"fa list of planned burns] (Part II of Form 
1-4-1-501). Planned burns are posted daily on the ,communications 
network for all user,s and the list is sent to DEQ,. 

3. An accomplishment report is submitted by field offices in the 
restricted area the day after burning, again using unit number as a 
reference (See part III of Form'l-4-1-501). The accomplishment 
report is -POSted dailY along with planned burns. 

Frequency of Reporting: In the restricted area (see OAR 629-43-043), all planned 
and accomplished burning should be entered into the computer on a daily basis. 
The planned burns are encouraged to be entered ll;Y IQ: 1§ ,'\M eR the merRi R!J ef the 
~[on the day before the burn is to occur]; accomplishments are reported by 
IQ: 1§ 1'1M[noonl on the next working day after the unit is burned. Special 
circumstances due to an office closure or a late· planned or accomplished burn 
should be handled through the Fire Qperatiens GeAter[Smoke Management Office] in 
Salem. This is not expected to be a routine practice. 

Right-of-way burning should be accomplished in accordance with the instructions 
on Form 1-4-1-502.-tlasically, right-of-way units should get a unit number as per 
step 1 in the procedure 1 isted above. Right-of-way units do not have to be 
planned or accomplished on a daily basis. Accomplishments sheulEI be submitted 
13rem13tly te Salem Fire Qpel'atieRs[shall be entered into the computer by the field 
administrator] by the 5th of each month for the prior month's activity. 

Outside of the restricted area unit numbers should be obtained as per step one 
in the procedure listed above. Otherwise, units do not have to be planned on a 
daily basis nor does an accomplishment report have to be sullmittea te Salem 
[entered into the computer] on a daily basis. However Part 3 (Accomplishment 
Report) [data] of Form l-4·1-501 must be completed for every burn with the date 
of the burn identified for each unit. If a unit is burned on several different 
dates, there should be a complete entry for each date on which the unit was 
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burned. [This information shall also be entered into the computer by the 5th of 
each month's activity. Daily reports may be entered into the computer if the 
field administrator so desires.] 

The aeeemplishmeRts sheula be submittea premptly ta Salem Fire gpeFatiens by the 
§th ef eaeh manth fel' the prier mentll's aeti•1ity. Right-of-way burning 
sh01Jla[shalll be submitted as per the procedure identified above for units within 
the restricted area. 

DETAILED INSTRUCTIONS FOR REPORTING SYSTEM CODING SHEET CFORM:l-4-1-501): 

Instructions are included as pages +-4-1-(7-181 of Appendix 1 [and in Appendix 31 

Part 1 - Unit Description and Number Assignment {Page 1 and 2 of Form 1-4-1-
501) [and pages 7-11 of Appendix 11: 

A number needs to be obtained prior to burning a unit. Tile Rllmbel' •,Ji 11 be 
assignee by tile eamputer after tile aata is enterea inte the eemputer. [The number 
that is used is the FACTS number that would be assigned and obtained through the 
Forest Practices activity at the nearest ODF district or unit office. Forest 
Service offices need to coordinate with the appropriate ODF office to obtain 
FACTS numbers.) The raw data is the information needed from a field office to 
begin a record for a specific area to· be burned. [Data should be entered 
directly into the computer at the field office. Forest Service offices will 
transfer their. data electronically to Salem where the data file will be 
transferred into the ma in frame computer. J The a a ta may be enterea en tile farm ana 
mailea to Salem er entered aireetly en a GRT that has aeeess ta the eemplltel' 
13r0gl'am. Where teletype ·,•ari ety eemmuni eati ens exist 1 a at a may he transmittea 
via these ae•tiees, se13arating eaeh fiela by a eemma 13er the instr1Jetiens en the 
easing sheet. Telety13e transmitted data 1:ill then he entered inte the e0m131Jtel' 
by Salem Fire gperatiens persennel. Farms that are mailed slleula he addl'essed 
W+ 

Numbel' Assignment: 

Department sf Ferestry 
Attn: Fire Operatiens Genter 
2600 State Street 
Salem, QR 97310 

Fiela effiees that enter aata aireetly inte the eemputer via GRT will have.thb 
unit number displayed en the GRT aftel' the data has been enterea. 

Fiela effiees that submit aata te Salem fer entry inte the eempllter ·,:ill reeeh•e 
a printeut ef the data 11ith the assigned unit number. 

All effiees shellld review the aata as seen as pessihle. If any errors are fe1Jnd, 
eerreet Salem Fire 013eratiens and 13revide the eerreet aata. Salem persennel ·,:ill 
then eerreet the data. 
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On the day [before) a unit is planned for burning, the information that needs to 
be reported is [shown on pages 10-11 of Appendix l.J the 11Rit A11meer 1 plaAAeEI 
igAitien time, aeres planned fer burAiA!l and the teAs plaRAeEI fer burAiAg. The 
aeres an El ta Rs i:an be mere er less thaA these numbers entered in Part I; they are 
ta be yeur best estimate ef aeti•lity en the unit fer the Elay. 

When reperti R!l by teletype, be sure to separate the Elata fi el Els by a eemma. ~!hen 
reporting by GRT, fiH in the blaAks BA the sereeA. p,11 Elata sheulEl be' reperteEl 
by 19:1§ AM. 

flt is not required to] Ele net plan right-of-way burns on a daily bas.is (See Form 
1-4-1-502). 

Field offices outside of the restricted area ~e&l4[needl not plan units on a 
daily basis. See "Frequency of Reporting" section, above. 

When all planned burns have been received, a daily planned summary listing will 
be generated for [general) distribution te fielEI effiees anEl ElEQ.[and use by the 
smoke management forecasters in evaluating burning requests.] 

Part 3 - Accomplished Burns (Page 3 and 4 of Form l-4-l-50l[and pages 11-14 of 
Appendix 11) 

[By noon of the] Qn the day after a unit is burned, enter the data shown in Part 
III of Form 1-4-1-501 [into the computer]. 

When reperting by teletype, be sure te separate the Elata fielEl lly a eemma. Al se 
wheA Re burAiAg eeeurreEI en a plaRReEI 11Rit, eRly the unit numeer aAEI t11e zerees 
are re~uireEl (all separateEI by eemmas). 

WheR repel't i R!l lly GRT, fi 11 in the Ill an ks BR the sel'eeR. ERter eRl y the 11Ri t 
Rllmber aREI a zero in the teRs eRtl'Y fielEI aREI a zero iR the aeres Elata fielEl. 

The aeeempl i slleEI aeres aREI teRs may be mere er 1 ess th.aR the R11mllel' eRtereEI i A · 
either Part I er II ElepeREliA!l 11peA the f11el aREI weather eeRaitieRs eR the site. 
Report the aetual ael'eage that 11as burReEI. IReluEle Elata frem aRy slepe·1er when 
the fire gets eut ef the 11F1it. 

All Elata she1:11EI Ile reperteEl by 10: l& ,l\M, 

Ela Ret[It is not necessary to] accomplish right-of-way burns on a daily basis 
using the above procedure (See and use Form 1-4-1-502). [Monthly reporting is 
acceptable.] 



Protection 
10/91 -- P.N. 

REPORTING SYSTEM 
SMOKE MANAGEMENT PLAN 

DRAFT DIRECTIVE 
1-4-1-601, P. 22 
Appendix 1, p. 5 

Field offices outside of the restricted area she1:1ldfneedl not result unit data 
on a daily basis via teletype Bl" GRT. [, but they may if they so desire.] See 
"Frequency of Reporting" section, above. 

All planned burns must be accomplished the following day or on the next business 
day if the Fil"e Qpel"atieAs GeRtel"[Salem smoke management office] is not 
operational on a weekend or holiday. The data fields must be eempleted if thel"e 
·.1as blll"R i R!J Bl" "zel"eed" if thel"e was Re burRi R!J. 

WfleR repertiRg by teletype, 1:1nits burRed d11ring 11eelcends er hel ida;}'s wheR the 
Fil"e QperatieAs GeRter is elesed sheuld be reported iA !Jl'Bllps ey the date Blll'AiA§ 
11as deAe en the next 11el'l(day wheA the GeAter is epeR. 
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INSTRUCTIONS FOR 
DATA FORM 1-4-1-501 FOR SMOKE MANAGEMENT 

GENERAL REQUIREMENTS 

llnless otherwise specjfipd 1 data shown jQ q11otatj9n marks{"") should he entered 
without the quot at ion marks. All entries are mandatory unless indicated 
otherwise. · 

PART 1: BASIC UNIT !~FORMATION 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

01 
02 
03 
04 
05 
06 
07 
08 
09 

Unit Number: Enter the ten (10) digit FACTS number obtained through 
the Forest Practices program plus a two (2) digit unit extension 
that can come from either the FACTS system or can be internally 
generated. Enter data as one, twelve digit number with no spaces, 
dashes, or other characters. 

District or Forest Identifier. A three-digit code as shown in the 
table on page 17. 

County Number 

Baker 10 Douglas 19 Lake 28 Sherman 
Benton 11 Gilliam 20 Lane 29 Tillamook 
Clackamas 12 Grant 21 Lincoln 30 Umatilla 
Clatsop 13 Harney 22 Linn 31 Union 
Columbia 14 Hood River 23 Malheur 32 Wallowa 
Coos 15 Jackson 24 Marion 33 Wasco 
Crook 16 Jefferson 25 Morrow 34 Washington 
Curry 17 Josephine · 26 Multnomah 35 Wheeler 
Deschutes 18 Klamath 27 Polk 36 Yamhill 

Owner name (Optional entry): Up to 20 characters 

Ownership type: 

USFS - blank ·Private - P Federal (except USFS) - F 
State, County, Municipal - S 

FPF number (Optional entry): Up to 3 characters 

Sale name (Optional entry): Up to 20 characters 

Sale unit number (Optional entry): Up to 3 characters 
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9. Distance from nearest designated area boundary: Rounded to nearest 
mile. If within DA, use O. If more than 60 miles, enter "60". 

10-12. Enter legal location by township, range and section, but do not 
include the letters "T", "R", and "S". Partial townships may be 
entered_ "1/4, 1/2, and 3/4" partials should be entered as "2, 5, 
or 7", respectively after the full township or range. Note that a 
three digit entry needs to be made for township and range, with an 
implied decimal between the second and third digit. 

10. Township 
11. Range 
12. Section 

Examples: 

Legal 

TIOS-RIOW-S33 
TIO l/2S-RIIE-S25 
T9 3/4S-R7 l/2E-S6 

.!! 

lOOS 
JOSS 
097S 

~ 

Entry 

IOOW 
llOE 
075E 

Field Number 
10 

33 
25 
6 

13. Elevation of burn: Elevation of burn above sea level in feet, using 
average elevation to the nearest 100 feet. 

14. · Which Special Protection Zone is the unit in? 

Medford - M Oakridge - R Klamath Falls - K None - N 

15. Slope (%): Enter actual slope. Example: 30% slope is entered as 
"30", NOT "30%". Maximum of three digits. 

16. Primary Reason for burn: 

Hazard Reduction - H Silviculture - S Forest Health - F 
Wildlife Habitat - W Hazard and Silviculture - B Other - R 

17. Type of burn: 

Broadcast Activity - B 
Broadcast Natural - F 
Handpil e - H 
Tractor Pile - T 
Right-of-way - R 

Underburn Activity - U 
Underburn Natural - N 
Grapple Pile - G 
Landing Only - L 
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18. Priority of burn - (optional entry) 

High priority - H Low priority - L 

19. Method for determining broadcast or underburn fuel loading: 

Transect - T 
Other Method - M 

Photo Series: PNW51 - Pl 
PNW52 - P2 
PNW231- P3 
PNW258- P4 
Local - L 

In addition, for pile burns, the following 'codes may 
also be used: 

Aeri.a 1 photo - A Random Samp 1 e - R Ocular - C 

20. Predominant Species of fuel: 

Douglas Fir, Hemlock, Cedar - D 
Lodgepole Pine - L 
Hardwood - H · 

Ponderosa Pine - P 
Mixed Conifer - M 
Brush - B 

Juniper - J Grass - G 
Sagebrush or Bitterbrush - S 

21. Minimum harvest log diameter: 

Harvest Specification Entry Code 

Whole tree yarding "2" 
4 inches "4" 
6 inches "6" 
8 inches "8" 
Other "9" 
Not Applicable "l" 

22. Date when 703 of the cutting was completed: use the four digit code 
"mmyr", i ;e. "0391" means that March 1991 was the cutting time. 
Enter "9999" for natural fuels or no cutting. 

23. Average duff depth to the nearest tenth of an inch. Do not include 
the decimal when reporting. Example: 1.2 inches of duff should be 
reported as "12". 

24. Acres in unit: Actual number of acres to be treated. For piled 
units, enter the total number of acres from which the material was 
collected. If less than 1, report as 1. 
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25-26. 

27-32. 

PART 2: 

Total woody loading in piles. 

The entry should be made for piled units or for piles associated 
with broadcast' b·urning. · For piles burned in association with 
broadcast units, enter data in 25 and 26, only. Enter right-of-way 
piles in 25, only. For piled units, enter data in 26, only. The 
total woody loading on the unit should be reported in this entry, 
not just consumable tons. Do not include broadcast woody loading in 
this entry (See item 27-32). Duff loading should not be reported 
here. 

r·-·. . 
25. For landing piles on. units ,and right-of-way piles, enter the 
total tons for the entire unit. Enter "O" if.there are none. 

26. For piled burns, and piles (other than landing piles) to be 
burned on broadcast and underburn units, enter the pile tonnage, in 
total tons, in the unit. Enter "O" if there are none. 

Woody loading in.broadcast and underburns reported as tons per acre 
by size class. Do not report duff loading here. Do not include 
material in piles; that information should be reported in items 25 
and 26. Units with less than 5 tons (total) should not be entered. 
For natural fue 1 s burns that are required to be reported, include 
all fuel types in the appropriate size classes. Round-off all data 
to the nearest ton/acre. 

27. O - 0.25" loading 
28. 0.26 - 1.00" loading 
29. 1.1 - 3.00" loading 
30. 3.1 - 9.00" loading 
31. 9.1 - 20.00" loading 
32. >20" loading 

PLANNED BURN 

The following information shall be entered into the computer on the day 
before the unit is planned for burning for all ·districts and forests in 
the restricted area, except for landing and right-of-way piles. For 
landing and right-of-way piles and areas outside of the restricted area, 
see Part 3 reporting requirements. 

I. Unit number: The twelve (12) digit number that was entered in Part l 
should be entered. 

2. District or forest identifier as used in Part 1. 

3. Planned Date. 
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4. Estimated ignition time: Use the 24-hour clock and local time. 

5. Number of acres that are planned to be burned. 

6-7. Fuel expected to be consumed in piles: 

6. For landing piles on units and right-of-way piles (if planned), enter 
the total tons expected to be burned. Enter "O" if there are none. 

7. For piled burns, and piles (other than landing piles) that are planned 
to be burned on broadcast and underburn units, entei;- the pile tonnage, in 
total tons, of material predicted to be burned. Enter "O" if there are 
none. 

8. Fuel predicted to be consumed in broadcast or underburns: 

Enter the number of tons of woody fuel and duff predicted to be 
burned as tons per acre. 

PART 3: ACCOMPLISHED BURN 

The following information shall be entered into the computer on the day 
after the burning occurred for all districts and forests in the restricted 
area, except for landing piles and right-of-way piles (unless they were 
planned). 
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For landing and right-of-way piles in the restricted area and all burning 
outside of the restricted area, districts and forests should enter 
accomplished burning into the computer by the fifth of each month for the 
prior month's activity. Daily, or other, more frequent reporting of this 
information may occur if the district or forest so desires. 

1. Unit number: The twelve (12) digit number that was entered in Part l and 
Part 2 should be entered. 

2. District or forest identifier as used in Part 1 and Part 2. 

3. Actual date of burn 

4. Actual ignition time: Use the 24-hour clock and local time. 

5. Number of acres actually burned. This can be more or less than the number 
planned. Include slop-over acres in the total. 

6-7. Fuel actually consumed in piles (may be more or less than that entered in 
Parts 1 and 2): 

6. For Right-of-way or landing piles on units, enter the total tons 
in the landings actually burned in the piles. Enter "0" if there 
are none. 

7. For piled burns, and piles (other than landing piles) actually 
burned on broadcast and underburn units, enter the pile tonnage, in 
total tons, of material actually burned. Enter "O" if there are 
none. 

8. Fuel consumed in broadcast portion of units or underburns: 

Enter the number of tons actually burned as tons per acre. This number 
can be more or less than the entries made in Part I and Part 2. 

9. Ignition duration: 

Pile burns - no entry 

OR 

Any other type of burn - Enter the total minutes from the time an 
ignition device is first used to the time ignition stopped, 
including any breaks in firing. 

Example: If ignition started at 0800, then stopped at 0830, 
then resumed at 0930 and was completed at 1100, the duration 
would be 180 minutes. 
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NOTE: If one method accounts for 70% or more of the acres ignited, 
enter that method, not "C". 

11. Was rapid ignition achieved? 

Piled burns - no entry 

OR 

Any other type of burn - use the following: 

Enter "Y" or "N". Use subjective judgement to answer this question. 

12. Weather station used to calculate consumption estimates: 

For piled burn - no entry 

OR 

For any other burn - enter the weather station name or if data was taken 
on site enter the word "unit." If a station name exceeds four characters, 
enter only the first four characters. If entering a Raws station number, 
instead of the name, use the last four d 1 gits of the station number. 
Delete spaces when entering the name. 

13. IO-hour fuel moisture: 

For piled burn - no entry 

OR 

For any other burn - enter the percentage. Example: a 15% fuel moisture 
should be entered as "15". 

14. 1000-hour fuel moisture: 

For piled burn - no entry 

OR 
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For any other burn - enter the percentage. Example: a 32% fuel moisture 
should be entered as "32". 

15. How 1000-hr fuei moisture was deter.mined: 

For piled burn - no entry 
OR 

For broadcast or underburn: 

Method 

NFDR-th 
Adj-th 
Weighed 

Entry Code 

"N" 
HAii 
"W" 

16. Number of days since significant rain: 

17-20. 

For piled burn - no entry 

OR 

For any other type of burn -

West of the Cascades: Enter the actual number of days 
inches of rain have fallen within a 48-hour period. 

since 0.5 , 

East of the Cascades: Enter the actual number of days since 0.25 
inches of rain have fallen within a 48-hour period. 

Unit weather at the time of ignition: 

For piled burn - no entry 

OR 

For any other type of burn -

17. Enter temperature ( F) 
18. Enter humidity (%) 
19. Enter surface wind direction (tens of degrees). Note that direction 

is the direction from which the wind is coming. (i.e. direction of 
270 is a west wind and would be entered as "27") 

20. Enter wind speed (mph). 

21. Snow-off month: 

For piled burn - no entry. 

OR 

For any other typ~ of burn - Enter the month snow left the unit. Enter 
the two-digit month code. If there never was snow, enter "OO". If there 
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is snow in the unit at the burn time, enter the two-digit month code for 
the month of the burn. 

Example: "03" means snow was off the unit in March. "00" means there 
never was snow on the unit. 
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SMOKE MANAGEMENT DISTRICT ID NUMBERS 

521 Astoria 06 ML Hood NP 991 Walter Range 
95 - Ccnlnll Orcgoo 061 Barlow 16 Wollowa-Whitman NP 

951 Prineville 062 Bear Springs 161 Baker 
952 John Day 063 Clackamas 162 Wallowa Valley 
953 Fossil 064 Columbia Gorge 164 Hell Canyon NRA 
954 The Dalles 06S Estacada 165 Eagle Cap 
955 Sisters 066 Hood River 166 La Grande 
956 Monument 069 Zig Zag 167 Pine 

59_ Oac+amar..Mmoa 97 - 169 Unity 
591 Molalla 971 La Grande 78 Western Lane 
592 Santiam 972 Pendleton 781 Florence 

72_ Coos 973 Wallowa 55_ West Orcgoa 
721 Bridge ('(1 OdxxoNP 551 Philomath 
722 eoo. Bay 071 Big Summit 552 Dallas 
723 Gold Beach '112 Paulina 553 Toledo 

090 Crater LUe NJ'. 073 Prineville 18_ W"dlamcttcNP 
01_ DcsdtotesNP 074 Snow Mountain 181 Blue River 

OU Bend 10_ Rogue Riou NP 183 Sweet Home 
012 Crescent 101 Applegate 184 Detroit 
013 Fort Rock 102 Ashland !BS Ridgon 
015 Sisters 103 Butte Falls 186 Lowell 

73 Douglas 106 Prospect 187 Mckenzie 
731 North Douglas 11 Siltiyou NP 188 Oakridge 
732 South Douglas 111 Chetco 20 W"lllCmfl,NF 

m E8stcmLonc 112 Galicc 201 ChemuU 
53_ Fon:stGrove 113 Gold Beach 202 Chiloquin 

531 Forest Grove 114 Illinois Valley 203 Klamath 
532 Columbia City tlS Powcm 

02_ FmnootNP 12 -NP 
021 Bly 121 Alsca 
022 Lakeview 122 Hebo 
023 Paisley 123 Mapleton 
024 Slmr Lake 124 Waldport 

!18 Klpmpth..\.ab 71_ Sou-
981 Klamath Falls 711 Central Poinl 
982 Lakeview 712 Grants Pass 

JG. KlomathNP Sil ~ 
301 Oak Knoll 14 U-tillo NP 

S6 Lian 142 Heppner 
561 Sweet Home 145 North Fork 
562 Santiam 146 Walla Walla 

04 Malheur NF 15 UmpquaNP 
041 Bear Valley ISi Cottage Grove 
042 Bums. 152 TIUcr 
043 Long Creek 153 Diamond Lake 
044 Prairie City 156 North Umpqua 
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MONTill.Y REPOR'llNG SYSTEM CODING SllFJ!T FOR RIGITT-OP-WAY UNfl'S ONLY 

Agency.----- Monlh: ----- Forest or District __ _ 

NOTE: SEE INSTRUCI10NS ON OTI!ER SIDE 

(1) (2) (3) (4) 
DATE BURNED ACTUAL IGNITION TIME 

Unit # (Month/Day/Year) Use 24 hour clock) ACTUAL TONS BURNED 

. 
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GENERAL INSTRUCTIONS 

1. This form is to be used for the reporting of right-of-way burn 
accomplishments only. flt is up to the discretion of the local office 
whether to enter data directly into the computer or use this form.] All 
other accomplishments should be reported using the format procedures 
outlined on form 1-4-1-501. 

2. Right-of-way units w+!+fneedl not be planned on a daily basis. They 
w+!+fneedl not be reported to Salem on a daily basis. 

3. 

4. 

6. 

6. 

+.ill. 

8.Lfil. 

On the !st day of each month all field units should submit completed forms 
for the previous month to their appropriate state district headquarters or 
USFS forest supervisor's offices. Field Units should not send completed 
forms directly to Salem. 

By the 5th of the month the respective headquarters offices should: (1) 
eRSlll"e that all fielEI llRits lla•1e l'epel"teEI, anEI (2) mail the eamp_leteEI 
farms ta Salem Gemm1111ieatieRs. It is tile FespeRsiail ity ef the l'espeeti•1e 
heaElq11aFteFs te pl"amptly submit all eempleteEI fBl"RIS eaeh meAth. [enter data 
into the computer. J · · 

If RB l"ight af way blll'RiR!l. llas aeeemplislleEI Elul'iR!I tile RIBRth fel' the 
eRtil"e RatiaRal forest er state distFiet this faet eaR be sent ·lia 
teletype Bl' · tel ephaRe te Sal em Gemmun i eati a Rs by tile l'espeet i ve 
l!eadqual"tel's. · 

,!\ftel" all i nfeFmati aR is Feee i\•eEI by Sal em GemmuR i eat i a As eaeh me nth,. 
Salem will entel" the data ante the eemputel" file: · · 

This reporting for right-of-way units is no way affects when burning may 
or may not occur. Weather forecasts and advi sel'-i-e-s[ i nstru·ct ions l should 
be reviewed daily to determine if any restrictions to burning are in 
effect. · 

Each day a unit is burned the appropriate data should be entered on form 
1-1-3-420 as detailed below. If, for example, a unit was partially burned 
on 5 different days, there should be 5 entries on the form. 
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COLUMN 
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2 

3 

4 

DATA 
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1-4-1-601, P.38 
Appendix l, p. 18 

UN IT NUMBER: The [FACTS] number as assi§ReEl tJy the eemp~tel" 
should be entered each day burning is accomplished. 

DATE BURNED: Enter the date burned. as the meRth, Elay aRa 
yea!" i . e. a URit BUl"Red 9R Apl"il 19, 1983 sheula ee eRtel"eEl 
as "4 19 83". 

ACTUAL IGNITION TIME: Enter the time when ignition was 
started. DO NOT enter the time that ignition was completed. 
Use a 24-hour clock, 1 • e. , a 6 AM ignition would be 0600; a 
6 PM ignition would be 1800. 

ACTUAL TONS BURNED: Enter the estimate of the tonnage that 
was actually consumed for the date in the unit. 
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Form 1-4-1-301 

DRAFT DIRECTIVE 
1-4-1-601, p. 38 
Appendix 2, p. 1 

A smoke intrusion occurs when any visible or monitored smoke from prescribed 
forest burning enters a Designated Area or other area sensitive to smoke at 
ground level. 

Background 

An assessment of burning's impact on air quality is aided by a knowledge of when 
smoke entered a Designated Area. Smoke intrusions vary greatly in duration, 
concentration and effect on a Designated Area. Smoke accumulating at the surface 
and remaining overnight adversely affects air quality more than if smoke drifts 
through and cl ears in an hour or two. ·The State Forester is required by statute 
and agreement with DEQ to "analyze and eva 1 uate state-wide burning ope rat ions 
under the plan." Such analysis includes intrusion analyses. 

eurpose 

This intrusion report provides a descriptive record of smoke intrusions as 
required by administrative rule. Reports are annually summarized in the Smoke 
Management Annual Report compiled by the Smoke Management Section. 

Responsibilities 

Field units, i.e., State Districts or National Forests, are responsible for 
monitoring smoke from burning activity and reporting intrusions to the smoke 
management eeeFElinateF[meteorologistJ through the use of Form 1-4-1-301. 
[Sections A through G should be completed and the form should be signed by the 
person completing the form.] 

The Salem smoke management CeeFElinateF[sectionl is responsible for: 

I. Combining field reports into one intrusion summary when more than one 
field unit is involved. 

2. Liaison with Department of Environmental Quality to develop descriptive 
reports of smoke intrusions. 

3. Preparing an annual summary of intrusions. 

When to report by telephone: 

Any intrusion is to be reported by telephone [to the smoke management forecasterl 
as soon as possible but not later than noon of the next workday after the 
intrusion. If 7-day operations are not in progress at Salem, then telephone by 
noon on the first workday after the incident. If the Smelrn Management 
CeeFElinateF[forecasterJ is not available, then the Elwty feFeeasteF fel" smeke 
management[fire operations center] should be notified. 
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A completed Smoke Intrusion Report Form 1-4-1-301 shall be submitted by the 
appropriate field office to the smoke management GeareiRater[forecasterl within 
two working days of the intrusion. Sections H through L of the form will be 
completed by the duty forecaster and returned to the field office in two working 
days. ' 

Field offices.observing smoke entering a designated area from burn units.outside 
of their administrative area should also submit telephone and writt.en reports as 
outlined above. In. addition, they should notify the field office .. that has 
administr:ative responsibility for the problem unit(s) of the fact that smoke is 
entering or about to enter a Designated Area. 

f 

It is helpful and desirable that field offices report potential intrusions ·as 
soon as it appears that smoke may enter a Designated Area. This allows the smoke 
management GeereiRater er duty fereeaster[personnell to obtain monitoring data 
prior to and during the incident. It also facilitates public relations work 
resulting from an incident. 

' " 

. . .. 
.. . . ·.•\• 
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Sections A and B must be telephoned to Salem, 378-2153, no later than noon 
the next workday after the intrusion. Every attempt should be made to notify 
Salem as soon as it is evident that smoke will impact a designated area. A 
completed form should be submitted to Salem within two working days of the 
intrusion. 

A. SMOKE ORIGIN: 

Unit 
Number(s) 

District 
Forest 

Legal owner 
Descr. Class Elev. Acres 

Ign Date 
Time Burned 

B. INTRUSION DESCRIPTION: 

2. Date Time Smoke entered area. Duration hours. ----- ----- ---
3. Type: Main Plume---- Residual.Smoke Drift Smoke 

4. Describe smoke Behavior (including distances and elevations of base of 
plume) ________________ __,.---------------

FORECAST AND INSTRUCTIONS: 

1. Forecast transport wind direction and speed at ignition time and for next 

12 hours-------------~--------------------

2. Observed transport wind direction and speed at ignition time and for next 

12 hours----------------------------------

3. Forecast surface wind direction and speed at ignition time and for next 
12 hours (24 hours if residual smoke was a factor ------------

4. Observed surface wind direction and speed at ignition time and for next 
12 (24) hours ____________________________ _ 

s. Were significant changes in transport or surface wind conditions forecast 

6. 

___ observed • Describe any changes that occurred ________ _ 

What were general weather conditions during the burn 
conditions at least 6 hours after ignition stopped.) 
conditions, type and height of clouds, precipitation 

period (include 
Give sky 

etc., be specific. 

7. Was Salem consulted about observed weather that was different than 
forecast? ________________________________ _ 

8. What were Smoke Management Instructions? Written and/or verbal ___ _ 

D. WHAT WERE THE FUEL MOISTURES AT IGNITION TIME: 
1 hour 10 hour 100 hour 1000 hour ___ _ 
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SMOKE INTRUSION REPORT 

E. OTHER VISIBILITY RESTRICTING SOURCES PRESENT: 
Field Smoke __ Resident Emissions __ Ag Smoke __ Unable to identify __ . 
Dust Other prescribed Fire Smoke,..,.---,--..,.,--...,.--------'----
Other (Specify) Wildfire Smoke (Fire's Name) __________ _ 

F. EXPLAIN SPECIFICALLY THE CAUSE OF THE INTRUSION. Has the cause been the 
result of previous intrusions? _____________________ _ 

SECT.ION H THROUGH L TO BE COMPLETED BY SALEM FORECASTER: 

H. INTRUSION INTENSITY (see directive table): 

1. Average DA prevailing visibility for 3 hours prior to start of intrusion 
miles. 

2. Lowest prevailing visibility during duration of intrusion· __ _ miles. 

3. Average DA nephelometer for 3 hours prior to start of intrusion __ _ 

4. Highest nephelometer during duration of intrusion -----

5. Classification based on visibility or nephelometer: 

Light Moderate Heavy Unknown or can't determine No 
classification (di:ie°to othersources) __ • 

If moderate or heavy, the number of hours in those categories: 
Moderate__ Heavy __ _ 

I. OBSERVED MIXING DEPTH FROM NEAREST RAOB OR UPPER AIR SITE. (Identify any 
shear layers·>--------------------------'"'---~ 

J. GENERAL SYNOPTIC CONDITIONS, BOTH LARGE AND SMALL SCALE. Be as specific 
as possible with feature location. ____________________ _ 

K. WERE FORECASTS AND INSTRUCTIONS ADEQUATE (Y/N) Why--------

L. COMMENTS·------------------------------

District/Forest Representative Smoke Management Forecaster 
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When no nephel ometer data is available to determine the intensity of an 
intrusion, visibility data may be used as a substitute when such data is 
available from a reliable source. The standard observation procedure used by the 
national Weather Service as outlined in the Federal meteorological Handbook No. 
l should be the minimum standard accepted as a reliable indicator of visibility. 
The observation procedure is outlined below and should.especially be utilized by 
field units that have the potential of impacting Designated Areas where no 
airport data is available. Prevailing visibility is the observation that will 
be used as a surrogate for nephe 1 ometer data.. Using the procedure out 1 i ned be 1 ow 
to determine prevailing visibility and the visibility table in the Smoke 
Management Directive 1-4-1-601, a determination.of intrusion intensities will be 
made. 

Observation Procedure 

Determination of Visibility: Using all available visibility markers, determine 
the greatest distances that can be seen in all directions around the horizon 
circle. When the visibility is greater than the distance of the farthest 
markers, estimate the greatest distance you can see in each direction. Base this 
estimate on the appearance of the visibility markers. If the markers are visible 
with sharp outlines and iittle blurring of color, the visibility is much greater 
than the distance to the markers. If a marker can barely be seen and identified, 
the visibility is about the same as the distance to that marker. 

Determination of Prevailing Visibility: After visibilities have been determined 
around the entire horizon circle, resolve them into a single value for reporting 
purposes. To do this, use either the greatest di stance that can be seen 
throughout at least half the horizon circle, or if the visibility is varying 
rapidly during the time of the observation, use the average of all observed 
values. Prevailing visibility should be reported in miles. 

Determination of Sector Visibility: When the visibility is not uniform in all 
directions, divide the horizon circle into sectors which have approximately the 
same visibility. Report the prevailing visibility which can be seen throughout 
at least half of the horizon circle. 

See the next page for ex amp 1 es of the prevailing visibility that should be 
reported in different scenarios. 
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EXAMPLES -Determining Prevailing Visibility 
(Prevailing Visibility indicated by asterisks and shading) 

Visibility 
(miles)· 

5 
2 1/2* 

Four Sectors 
Approximate 

Degrees 

90 
90 

------·-·----- 180 
2 

l 1/2 

Visibility 
(miles) 

5 
2 1/2 

2* 

1 1/2 
1 

Visibility 
(miles) 

5 

3 
2 1/2* 

2 
1 1/2 

l 

Five Sectors 

·-

Six Sectors 

90 
90 

Approximate 
· Degrees 

50 
90 

130 
270 
50 
40 

Approximate 
Degrees 

60 
50 
80 

190 
90 
70 
10 

\ 
I 1/2 I 2 1/2• ) 

' ·---. l .-/' 
. 

/2 1;2• 2 
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There are four PNW Photo Series available for quantifying forest 
residues. They provide a reasonable means for estimating the tons 
of fuel in a unit, and that may be consumed by a prescribed burn. 
These publications contain series of photographs displaying 
different forest residue loading levels by size class, for areas of 
like timber types and cutting practice. 

The four photo serie·s that are available are: . 

USDA Forest Service General Technical Report PNW 51, 1976. Photo 
Series for Quantifying Forest Residues.in coastal Douglas-fir -
Hemlock type and the coastal Douglas-fir - hardwood type. 

USDA Forest Service General Technical Report PNW 52, 1976. Photo 
Series for Quantifying Forest Residues in Ponderosa Pine Type, 
Ponderosa Pine and Associated Species Type and Lodgepole Pine Type. 

USDA Forest Service Pacific Northwest Research Station, Siuslaw 
National Forest, General Technical Report PNW-GTR-231, April 1989, 
stereo Photo Series for Quantifying Forest Residues in Coastal 
Oregon Forests. 

USDA Forest Service, Pacific Northwest Research Station, General 
Technical Report, PNW-GTR-258, May 1990. stereo Photo Series for 
Quantifying Forest Residues in the Douglas-fir-hemlock Type of the 
Willamette National Forest. 

Information with each photo includes measured weights, volumes and 
other residue data, information about the timber stand and harvest 
and thinning actions and fuel ratings. These photo series provide 
a fast and easy-to-use means for quantifying existing residues. It 
must be emphasized that this system, while not perfect, will 
provide reasonable estimates if used consistently. Experience in 
its use will increase the ease of using it and improve the accuracy 
of estimates. 

Procedures for use of the photo series for estimating fuel tonnages 
which exist for total loading, or what will be consumed by fire 
follows'. 

1USDA Forest Service Pacific Northwest Research Station, General Technical 
Report, P'NW-STR-258, ·Stereo Photo Series for Quantifying Forest Resi.dues in the 
Douglas-fir-hemlock Type of the Willamette National Forest, page 6. 



Protection 
10/91 -- P.N. 

DRAFT DIRECTIVE 
1-4-1-601, p. 52 
Appendix 3, p. 2 

1. 

2. 

3. 

4. 

Observe each specific fuel size class of 
(for example, 3.1 to 9 inch loading). 

residue on the ground 

Select a photo or photos that nearly match or bracket the 
observed fuel class. 
Obtain the quantitative value for the characteristic being 
estimated from the data sheet accompanying the selected photo 
(or interpolate a value between photos). 
These steps are repeated for each fuel size class or fuel 
characteristic needed. 

The total woody loading can then be calculated by summing the 
estimates. · 

An example of the above procedure using the PNW-GTR-258 Stereo 
Photo Series would be: 

Fuel size Class 

o.o - 0.25 
0.26 - 1.0 
1.1 - 3.0 
3.1 -9.0 
9.1 - 20.0 

20 + 

Photo 

1-DFWH-PRE-16 
1-DFWH-PRE-16 
1-DFWH-PRE-13 
1-DFWH-PRE-13 
l-DFWH-PRE-13 
l-DFWH•PRE-12 

Total woody per/acre fuei loading 

Tons/Acre 

2.5 
4.2 
5.9 

25.3 
2.0 
0 

39.9 

If the general area being iriventorieci has areas with obvious 
differences in residue loading, the user should make separate 
determinations for each area and then weight and cumulate the 
loading for the whole area. · 

TRANSECT 

The photo series is one way to determining fuel loading. A second 
method, the basis upon which the photo series was developed, is 
actual field sampling of proposed units. It is recommended that 
pre- and post-burn sampling be done to get a feel for consumption 
estimates under different moisture conditions. 

The procedures for inventorying downed woody material are provided 
in two U.S. Forest Service technical reports published by the 
Intermountain Forest and Range Experiment Station in Ogden, Utah. 
The "Handbook for Inventorying Downed Woody Material" by James K. 
Brown (USDA General Technical Report INT-16, 1974) and the "Graphic 
Aids for Field Calculation of Dead, Downed Forest Fuels" by Hal E. 
Anderson (USDA General Technical Report INT-45, August 1978) are 
the reference documents to be followed when doing a planar 
intersect sample. 

The intent .in using the photo series or by performing an actual 
loading. It is helpful to become familiar with the transect 
procedure first and then work with the photo series. 
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To determine tonnage in units that will be piled the transect 
method or photo series as described above can be used. If units 
have already been piled one of the three following methods should 
be used: 

1. Ocular Estimate of Pile Volumes 
2. Statistical Sample of Pile Volume 
3. Aerial Photo Interpretation 

These methods are described in a publication from the Pacific 
Northwest Research station, Fire and Environmental Research 
Applications, Guidelines For Estimating Volumes. Biomass. and smoke. 
Production For Piled Slash, by Colin c. Hardy. 

Ocular Estimate of Pile Volumes 

Step 1: Estimation of Piles: 

This system assumes half-spherical shaped piles. 
Determine, through visual inspection, an average height, 
width, and number of piles on the area of consideration. 

When appraising a unit many piles will be irregularly 
shaped. Ocularly "smooth" the lobes, ridges, and 
valleys into an average, half-spherical shape. Long logs 
and poles extending beyond the average boundary surface of 
the pile can be accounted for by increasing the height an 
appropriate distance. 

If a significant number of piles appear to exist in each 
of several average height or diameter classes, group them 
into appropriate classes, noting average width, height, 
and number of piles for each class. It may be helpful to· 
scale the piles' heights, relative to a 6' person. 

step 2: Calculate Gross Pile Volume: 

Calculate the gross volume for the representative pile, 
piles, or groups of piles. The graphs on pages JI:)~· and \ll§. 
will give total pile volume for a range of heigh£ and ..... .. 
diameter estimates. The graph on page ·~·~ uses width of 
the pile along the x-axis, with 6 heights·represented by 
the curves. The graph on page W.•!l uses height along the 
x-axis, with width represented by .. the curves. Move up 
from the x-axis to the intersection with the appropriate 
curve, then turn left to the y-axis volumes. 

Step 3: Calculate Gross Pile Volume For Area of Consideration: 

Calculate the volume of piles on the total area by 
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multiplying the number of piles by the average volume. If 
piles have been grouped into several size classes, 
calculate the total volume for each group, then sum 
the volumes. 

Step 4: Calculate Net Wood Pile Volume: 

Net wood volume of the piles must be estimated by reducing 
the total volume by a factor to account for the volume of 
air in the piles. To determine the net wood volume 
multiply the total pile volume for the area by .20. The 
resulting value is the net wood volume. · 

Step 5: Determine the Total Tons of Wood/Fuel on the Area of 
Consideration: 

If piles contain 25 percent or more than one wood species 
determine the average species mix for the entire area. 
Calculate the average wood density on the basis of the 
species or mix of species. The table below contains 
density weights for commonly found species in the Pacific 
Northwest. Multiply the proper net wood volume by the 
corresponding density factor from the table. Total these 
weights and divide by 2000 lbs to convert to total tons. 

Species Specific Gravity 
(dimensionless) 

Larch .55 
Douglas-fir .50 
Hemlock .47 
Pine • 42 
Alder .41 
True fir .34 
Rotten .30 

Density 
(lb/ft ) 

34.3 
31.2 
29.3 
26.2 
25.6 
21. 2 
18.7 

The graph on page 't§ can also be used to determine wood 
density for the pifed area. Select a diagonal line 
connecting the primary species and secondary species. 
Follow the line either left or right from the primary 
species to the vertical line indicating the percentage of 
the primary species, then follow the intersecting 
horizontal line to the y-axis to derive the average, mixed 
species wood density. 
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Unit size 30 acres of grapple piles 
5 piles per acre, 150 total piles 

Average pile height 8 feet 
Average pile width 20 feet 

Species Mix: .75 percent Douglas-fir 
25 percent Alder 

Calculations 

Gross pile volume (from graph on page f!Ii) = 1500 cubic feet 
Net wood pile volume • 2tr: 

1500 cuft X .20 (from Wood to Pile Ratio) = 300 cuft/pile 

Wood Weight 

300 X 75% Douglas-fir= 225 cuft x 31.2 (Density) = 7,020 
300 X 25% Alder · = 75 cuft X 25.6 (Density) = 1,920 

Total net wood cubic feet per pile = 8,940 

Total tons per pile 8,940 / 2000 = 4.47 tons per pile 
Total woody tons for the unit 4.47 tons x 150 piles = 670.5 tons 

statistical Sample of Pile Volume: 

A statistical sample of the piles on a given area provides valuable 
information regarding the distribution of shapes, sizes, and 
species composition of the area. This information greatly improves 
the accuracy of volume estimates. 

Even when measuring only a sample of piles, field measurements are 
time-consuming and tedious. A set of six stylized shapes shown on 
page ~~ are helpful in determining the appropriate measurements to 
be made on a specific pile. 

Step 1: Identify a randomly-chosen set of piles to be measured on 
a given area. The number of piles selected is dependent 
on the time available and on the level of accuracy 
desired. Roughly sketch and number the piles on a map of 
the area for later identification and location. 

Step 2: Visit each pile and visually determine the most 
representative stylized shape from the six shape codes. 
Illustrated on each shape are the dimensional measurements 
required by the respective geometric formula to calculate 
total volume. 

Step 3: Measure each dimension required for the shape. 
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Step 4: Identify the primary species (by mass) of woody debris in 
the pile, identified species must account for 25 percent 
or more of the mass of the piles. If mixed-species, note 
the percent of the primary species and the percent of one 
secondary species. This data will be used to determine 
the net mass of fuel in the pile. 

Step 5: Calculate the volume for each sampled pile using the 
appropriate formula below (these formulas relate to the 
shapes on page g) ; · ,.., .. , .. , .. 

1. Section of a sphere 
V = (3.14 * h/6) * (3w2/4 + h 2) 

2. Half elliptical cylinder 
V = (3.14/4)*W*h*L 

3. Half frustum of elliptical cone 
V = 3,14*L * (W1*h1 + (W1*h1*W2*h2) 0

·
5 + W2*h2)/12 

4. Irregular solid 
V = ( (L1+Li) * (W1+W2) * (h1+h2)) /8 

5. Half oblate sr,heroid 
v = (3.14*h*w )/12 

Step 6: Calculate an average volume from the sampled pile volumes 
and multiply by the total number of piles on the area. 

Step 7: Calculate Net Wood Pile Volume: Net wood volume of the 
piles must be estimated by reducing the total volume by a 
factor to account for the volume of air in the piles. To 
determine the net wood volume multiply the total pile 
volume for the area by • 20. The resulting value is the net 
wood volume. · 

Step 8: Determine the Total Tons of Wood/Fuel on the Area of 
Consideration. 

Using the mix of species determined in step 4 calculate 
the average wood density on the basis of the species or 
mix of species. The previous table contains density 
weight for commonly found species in the Pacific 
Northwest. Multiply the proper net wood volume by the 
corresponding density factor from tpe table to derive 
a pile-average density. 
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A second method is available by using the nomogram on 
page [tij~( Select a diagonal line connecting the primary 
and sedo'ndary species. Follow the line either left or 
right from the primary species to the vertical line 
indicating the percentage of the primary species, then 
follow the intersecting horizontal line to the y-axis to 
derive the average, mixed-species wood density. 
Total these weights and divide by 2000 lbs to convert to 
total tons. 

Aerial Photo Interpretation: 

Large-scale aerial photographs of slash piles in harvested units 
can be evaluated with an analytical.stereoplotter for determining 
dimensions and volumes. The photograrnmetric method provides 
accurate and efficient volume estimates for calculating fuel 
loadings· and distributions on piled harve·st uni ts. It also 
eliminates the need for any ground photo-control measurements. 
Existing small-scale aerial photos of the ·units ·are controlled 
using USGS topographic maps. Control is then bridged to the large-
scale photos. Volumes are then computed from the photo 
measurements. A second method requires 2-6 measurements of 
dimensions for computing volumes from the stylized shape codes 
(page ~i). When compared with volumes computed from independent 
ground .. '.surveys, the first photo method has produced volumes within 
11 percent of field surveyed volumes. The same comparison showed 
that volumes calculated from photo-derived shape dimensions were 
5 percent less than from the intensive photo method. 
For fur~her details regarding analytical photogrammetric 
applications refer to the following documents: Reutebuch and Hardy 
(1991); Reutebuch, 1987; Massa, 1958; Reutebuch and Shea, 1988; 
Warner, 1988. 

WOODY FUEL CONSUMPTION 

The calculation of fuel consumed should utilize the graphs included 
in this appendix. The graphs were taken from the following 
resource materials. USFS research report, "Predicting Fuel 
Consumption by Fire Stages to Reduce Smoke from Slash Fires" by 
Roger ottmar and USDA, Forest Service Pacific Northwest Research 
Station, Research Report, "Improved Prediction of Fuel Consumption 
During Spring-Like Prescribed Burns", February, 1990. Computer 
programs using the equations developed for the nomograms may be 
used if approved by Salem Smoke Management. These programs must be 
approved to maintain consistency in the reporting system. 
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For daily reporting two options exist for estimating fuel 
consumption using nomograms. They consist of summer-like 
conditions and Spring-like conditions. Summer-like conditions are 
driven by 1000-hr fuel moisture and only calculate consumption of 
fuels greater than 3 inches. Fuels less than 3 inches are 100 
percent consumed. Spring-like conditions are driven by 10-hour and 
1000-hr fuel moistures calculating consumption of both 100-hr and 
1000-hr fuels. Fuels less than 1 inch are 100 percent consumed. 

SELECTING THE PROPER CONDITIONS 

To determine which set of nomographs to use determine the 10-hour 
fuel moisture of the unit to be burned. If the 10-hour fuel 
moisture is less than 18 percent then use . the Non Spring-like 
procedure. If the 10-hour fuel moisture is equal to or greater 
than 18 percent and the NFDR 1000-hr fuel moisture is greater than 
20 percent use the Spring-like procedure. 

SUMMER-LIKE PROCEDURE 

Use the graph on page lfi!'til! to provide an estimate of the large (3 11+) 
fuel consumption as· a'.'"'¥unction of 1000-hr fuel moisture. Three 
alternatives are provided to determine the 1000-hr fuel moisture, 
ADJ-th fuel moisture, NFOR-th hour fuel moisture or the moisture 
can be measured by weighing. The method for determining as well as 
the moisture value and weather station are reported on the coding 
form and when entering data into the computer. · 

For fuels smaller than 3", total consumption should be assumed when 
calculating the total woody fuel consumption. Use the procedures 
outlined later for calculating duff consumption. 

SPRING-LIKE PROCEDURE 

To determine if spring-like conditions exist for a unit to be 
burned determine if average 10-hr fuel moistures are 18 percent or 
greater and NFDR 1000-hr fuel moistures are greater than 20 
percent. If NFOR 1000-hr fuel moistures are less than 20 percent 
the unit must be burned following the summer-like conditions. To 
check 10-hr fuel moistures take an average of 10 to 15 moisture 
meter measurements collected from across the unit from .25 to 1 
inch diameter fuel. The measurements should be taken from the full 
fuel profile and representative of the different aspects that may 
exist. 

For planning units to be burned use the best available 10 hour fuel 
moisture information. Realize that accurate 10-hr fuel moistures 
are verv critical for this system and are very site specific. When 
planning the following recommendations can be used; establish 
representative 10-hr fuel sticks which can be conveniently weighed, 
track currently burned units, have personal use moisture meters to 
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measure 0.25 to 1 inch fuels when in the area. However when the 
unit is burned on-site actual measurements must be taken to 
calculate consumption to be entered into the smoke management 
system. 

Total tons consumed should be determined as follows: 

1) For 1-hr and 10-hr fuels 
consumption. 

(less than 1 inch) assume 100% 
··'-; 

2) For 100-hr fuels ( 1. o to 3. o inch) use the Woody Fuel 
consumption Nomograph for 100-hr fuels, on page if{f!ttffi to 
determine the percentage consumption (based on your measured 
10-hr fuel moisture). Enter the 10-hr fuel moisture content 
figure on the x-axis and draw a vertical line to the curved 
line. Draw a horizontal.line left across the graph from that 
point to determine the 100-hr fuel consumption in percent. 

3) For 100.0-hr fuels (3 inch plus) use Spring-Like Large Woody 
Fuel Consumption Nomograph, on page .@~11 to determine the 1000-
hr fuel consumption in percent. . .• ,., .. ," · 

4) Total all of the calculated per acre tonnages consumed (the 
above three steps) and multiply by the unit acres. This is the 
total woody tons consumed. · 

An example of the above procedure using the tons/acre from the 
previous example assuming a 10-h1:' fuel moisture of 20 percent an 
ADJ-th fuel moisture of 40 percent and 30 acres would be: 

Estimated Tons/Acre 
Fuel Size Class Tons/Acre Percent Consumed Consumed 

o.o - 0.25 2.5 100 2.5 
0.26 - 1.0 4.2 100 4.2 
1.1 - 3.0 5.9 70 4.1 
3.1 - 9.0 25.3 29 7.3 
9.1 - 20.0 2.0 12 0.2 

20 + 0 0 0 

Total 39.9 18.3 

Total woody consumption for the unit 30 acres x 18.3 tons = 549 
tons. 

Then calculate duff consumption using the procedures described 
later. 

Additional Items To Consider For Spring Burning: 

The amount of live fuel on the unit. Live fuel provides for 
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a large heat sink and will reduce the effectiveness of the 
fire. 

Percent slope and aspect. Steeper slopes and southerly 
aspects will provide more successful spring burns. 

Relative humidity at time of the burn should be less than 50 
to 60 percent. 

The ability to provide mass ignition to the unit. 

DUFF CONSUMPTION 

In addition to calculating the woody fuel consumption, the duff 
consumption needs to be calculated. Use the appropriate graphs on 

' *·111··•'.il-'1111"·»'·"•'''\00:,;;·~<' ''11' &"«' • • pages !?f. •, '$tit~' '{/j)!;#~Ni and faC;~ffeW to determine duff consumption: the 
graph y'bu use "depends on "ratfifall in the burn area. Instructions 
for using the graphs are as follows. 

1. For westside units to be burned when there h·ave been fewer 
than 25 days since at least a 0.5 inch or more of rain has 
fallen over a continuous 2 day period (i.e. duff layer is 
moist) : 

a. Use the consumption estimate (in tons/acre) of large 
(3"+) woody fuels previously calculated from page fJ[j or m111 • ;,,,,,:,~:-:,.,,: 

b. Enter the large, woody fuel consumption value (tons/acre) 
on the x-axis of the graph on page all® and draw a 
vertical line to the appropriate preourn duff depth. 
Turn on the duff depth line and draw a horizontal line to 
the left to determine duff consumption (tons/acre). 

2. For westside units to be burned when there have been 25 or 
more days since at least 0.5 inch of rain has fallen over a 
continuous 2 day period (i.e. duff layer is dry): 

a. Determine the diameter reduction inches of the large 
(3"+), woody fuels from the graph on page W\7.MM!. 

. ;::.;>·::;::!;::,:;:;:~,,, 

b. Enter the diameter reduction (inches) on the x-axis of 
the graph on page !illt~J!;:: and draw a vertical line to the 
appropriate preburii''Cfiiff depth. Turn on the duff depth 
line and draw a horizontal line to the left to determine 
duff consumption (tons/acre). 

3. For eastside units use the eastside graphs on pages W*#M and 
!~!'ml~'i'i!· Using the procedures in steps 1 and 2 above, 'realize 
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the critical precipitation value is 0.25 inches instead of 
0.5 inches. 

NOTE: Be sure to enter the correct variable on the correct graph 
based on rainfall information you are using. 

The graphs on pages 11111~1\ii, ;:\11!\l;];t, '._;lli'I',;' and <:la;, were provided by the 
Pacific Northwest Exper!mefit'''§tation. The'Timitations of the duff 
consumption methodology are given in Ottmar's 1985 paper 
"Predicting Duff Reduction to Reduce Smoke from Clearcut Slash 
Burns in Western Washington and Western Oregon." 

TOTAL FUEL CONSUMPTION .. 

The total fuel consumption is the sum of the woody fuel 
consumption, both large and small fuel, and the duff consumption. 
The total, in tons/acre,·· should be multiplied by the number of 
acres that are burned (or are eXpected to be burned} when planning 
and accomplishing units. When accomplishing broadcast burned units 
only calculate tonnage for the actual acres which burned. 

PILE BUENING 

Woody Fuel In Piles: 

For reporting purposes, assume total consumption of the piles when 
planning and accomplishing units. Even when piles are part of a 
broadcast burn and total consumption of fuels from the broadcast 
operation is not expected, total consumption of the piles burned 
should be reported. 

T:\BELL\SPRINGl 
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[APPENDIX 4 

Special Protection Zone Requirements 

DRAFT DIRECTIVE 
1-4-1-601, p. 67 
Appendix 4, p. 1 

Special Protection Zone CSPZI boundaries are shown in the maps in this appendix. 

These Special Protection Zones and these provisions shall be in effect from 
November 15 through February 15 each year. The zones shall initially be in 
effect for Klamath falls. Medford and Oakridge as of [November 15], 1992. The 
zones shall initjall v be jn effect for Grants Pass. Eugene and La Grande 
beginnjng November 15. 1993. The SPZ provisions will be implemented through the 
Smoke Management Plan provisions for Medford. Grants Pass, Oakridge and Eugene 
and will be implemented through voluntary landowner olans for Klamath Falls and 
La Grande. 

Prescribed burning in the SPZ will be allowed only when the smoke management 
n1eteorol ogj st bel jeves there wi 11 be no measurable smoke impacts within the PM-JO 
nonattainment area. 

Landowners are responsible for intermittent monitoring for at least 3 days to 
ensure the smoke is not causing an jmpact in the nonattainment cjty. ODF can 
orovjde a waiver to this orovision if it believes that the monitoring is 
unnecessary on a specific burn unit. landowners must provide a level of roopup. 
as directed bv OOF. which will prevent or minimize smoke impacts upon the PM-10 
nonattainment areas. 

Between December 1. and February 15, no new ignitions will be allowed in the SPZ 
on a day that a "Red" day has been declared through the local woodstove 
curtajlment program. No pile burning will be allowed if OQF believes that the 
Diles will produce significant smoke after the third day. 

The Zones and the orovi sions wil 1 app 1 y as long as the city is in PM-10 
nonattainment status. Zones will be deyeloped by ODF and these orovis1ans will 
aoply far anv newly declared PM-10 nonattainment area. The new Zones will go 
into effect on November 15 in the vear the area js declared out of attainment. 
except if the area js declared out of attainment after June 1, in which case the 
new Zone w111 apply on November 15 of the following year and prescribed burning 
is demonstrated to be a significant source.] 

Contjngency Plan Requirements: 

In the event that areas violate the PM-10 standards beyond statutory deadlines 
and prescribed burning is demonstrated to be a signifjcant source. the following 
provisions wjll be imolemented: 

l. SPZ boundaries will be expanded to include the area from which burn1ng coyld 
have a sjgnlflcant impact durjng the nonattainment period. The boundaries will 
be jojntly agreed to by ODF and QEO. 
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DRAFT DIRECTIVE 
1-4-1-601, p. 68 
Appendix 4, p. 2 

2. SPZ restrictjons will apply November I to March 1. except Jn Klamath Falls. 
The Zones will be in effect November 1 to April l in Klamath Falls, 

3, The Special Protection Zones around Klamath Falls and la Grande, as well as 
all fyture PH-10 nonattajnment areas. will have mandatory smoke management 
orograms durjng the time when the Zones are in effect. The nonattainment city 
shall be a Designated Area when the SPZ is jn effect. 

4. Prescribed byrning will be prohibited within the Special Protection Zone 
dyrjng December and January if an imoact of 5 to IO micrograms per cubic meter. 
24 hour average, is demonstrated by air ouality monitoring. after the contingency 
orovjsjons are jn effect. Burning will be prohibited November l to March l if 
an imnact ()f IO micrograms per cubjc meter. 24 hour average. as demonstrated by 
monitoring. after the contingency oroyislons go into effect. ODF and DEO must 
jointly agree on the magnitude and duration of the impact. before these 
provisions are enacted. and aoply only to burning from the SPZ during the SPZ 
protection period. 
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ATTACHMENT B 

RULEMAKING STATEMENTS FOR INCORPORATION OF AMENDMENTS TO THE 
SLASH BURNING SMOKE MANAGEMENT PLAN AS A REVISION TO THE STATE 
IMPLEMENTATION PLAN 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the intended action to amend a rule. 

(1) Legal Authority 

This proposal amends Oregon Administrative Rules (OAR) 340-20-
047, the Oregon Clean Air Act Implementation Plan. The 
amendments are proposed under authority of Oregon Revised 
Statutes (ORS) Chapters 468 and 477. 

(2) Need for these Rules 

Smoke from forest slash burning occassionally impacts PM10 
nonattainment. During the public hearing process, significant 
public comments were made to the effect that greater protection 
of the nonattainment areas from forest slash burning smoke is 
needed. 

The need for additonal protection of PM10 nonattainment areas and 
Clean Air Act requirement that states meet federal deadlines for 
attainment of the PM10 ambient air quality standard, requires 
that revisions in the Oregon Department of Forestry Smoke 
Management Plan be made. Oregon statutes require that the Oregon 
Department of Forestry and the Director of the Department of 
Environmental Quality jointly approve a plan for the purpose of 
managing smoke from forestry burning. 

Proposed revisions to the Smoke Management Plan include 
establishment of 20 mile Special Protection Zones surrounding 
each nonattainment area. Forestry burning within the zones 
during November 15 through February 15th would be allowed only if 
there is no chance of smoke impact. No new ignitions within the 
surrounding zone would be allowed on "Red" woodburning 
curtailment days. Contingency plans to be implemented if the 
airshed fails to attain air standards by December 31, 1991, 
(coupled with a demonstration that slash burning smoke is a 
significant contributor to nonattainment) include expansion of 
the Protection Zone period to November 1 to March 1, a 
prohibition on zone burning between December 1 and February 1 as 
well as mandatory (rather than voluntary) smoke management 
programs on forestry lands surrounding the La Grande or Klamath 
Falls nonattainment areas. 



(3) Principal Documents Relied Upon 

The Clean Air Act Amendments of 1990, Title I. 42 u.s.c. 7401 et 
seq., as amended. November 15, 1990. 

Operational Guidance for the Oreaon Smoke Management Program, 
Directive 1-4-1-601. state of Oregon Department of Forestry. 

Previous staff reports to the Environmental Quality Commission 
(EQC): 

Agenda Items L through P, November 8, 1991 EQC Meeting, Adoption 
of PM10 Control Strategies for the LaGrande, Grants Pass, Klamath 
Falls, Medford-Ashland and Eugene/Springfield Nonattainment 
Areas. 

Agenda Item E, December 12, 1986 EQC Meeting, Adoption of Slash 
Burning Smoke Management Plan Revisions as an Amendment to the 
state Implementation Plan (OAR 340-20-047). 

All documents referenced may be inspected at the Department of 
Environmental Quality, Air Quality Division, 811 s.w. 6th Avenue, 
Portland, Oregon, during normal business hours. 

JEC:a 
RPT\AHxxx 
(2/6/92) 



ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 
FOR PROPOSED REVISIONS TO THE OREGON FORESTRY SMOKE MANAGEMENT 

PROGRAM AS A REVISION TO THE STATE IMPLEMENTATION PLAN 

PROPOSAL SUMMARY 

The proposed revisions to the Oregon Department of Forestry Smoke 
Management Plan affect private, state and federal forest land 
owners as well as contractors that provide prescribed burning 
services. 

IMPACT ON FOREST LAND OWNERS 

Emissions from pile burning will be reduced by the proposed 
requirement to monitor and, where needed, extinguish smoldering 
piles. Air quality impacts from prescribed burning will be reduced 
through the Special Protection Zone (SPZ) restrictions rescheduling 
zone burning to periods with more favorable smoke dispersion 
conditions. 

The additional cost to forest land owners is estimated at $200,000 
per year to reschedule burning, for additional monitoring and for 
fire mop-up costs. These costs are based on the following 
assumptions: (1) 20% of these acres are burned before or after the 
SPZ restrictions are in effect, adding an extra cost of $15 per 
acre and (2) that 20% of the acreage is not burned but is treated 
by alternative methods resulting in an additional cost of $76 per 
acres. The costs will be spread evenly between the SPZs. 

If all new ignitions within the SPZs are prohibited on "Red" 
woodstove curtailment days, burning on a maximum of 66 days per 
year would need to be rescheduled. Forty of these 66 days are 
expected to occur within the Klamath Falls SPZ. 

CONTINGENCY PLAN IMPACT ON FOREST LAND OWNERS 

If any of Oregon's five nonattainment areas fail to attain the air 
quality standards by the Clean Air Act deadline of December 31, 
1994 and if slash burning smoke is identified as a significant 
contributing source, the Smoke Management Program contingency plan 
will be triggered. As a worst case condition, if the contingency 
plans for all six PM10 nonattainment area are activated and if a 
total of 15, 600 acres of burning is restricted each year, the 
estimated cost to landowners is estimated at $700,000 annually. 
This estimate assumes that 20% of the acreage is burned before or 
after the S.PZ restrictions go into effect (at an added cost of $20 
per acre) and that 50% of the acreage is not burned but treated by 

C-1 



alternative methods at $76 per acre. 

IMPACT ON STATE AND LOCAL GOVERNMENT AGENCIES 

If full implementation of all six Special Protection Zones 
restricts the burning of 7,800 acres, the total cost to the Oregon 
Department of Forestry (ODF) to administer the program is estimated 
at about $90,000 per year through the addition of 1.3 FTE to ODF 
and other agency's Smoke Management Programs. Additional costs 
associated with the contingency plan are estimated at addition of 
5 FTE to the ODF and other agency's regulatory and administrative 
staff at an annual cost of $350,000 per year. These are additional 
costs that the Department of Forestry would have to seek through 
their budget process. 

IMPACT ON SMALL BUSINESS OWNERS 

There may be some adverse fiscal impact on small businesses (less 
than 50 employees). This would be small forest contractors who 
are hired to conduct prescribed burning, tree planting, and other 
work by state and federal agencies and private industry. The 
potential impact of the SPZ and contingency burning restrictions on 
small forest contractors is unknown. The number of contractors 
involved in this work in SPZ areas is also unknown. However, based 
on the above description of impact on forest land owners, it is not 
expected to be disproportionate to the above stated costs. 

JEC:bf 
RPT\AHxxx 
3/30/92 
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ATTACHMENT D 

NOTICE OF PUBLIC HEARING 

WHO IS AFFECTED: 

Hearing Dates: May 18, 19, 20, 
22, 1992 

Comments Due: May 22, 1992 

Individuals who live in PM10 nonattainment areas, and 
private, state, and federal forest land managers who utilize 
prescribed fire as a management tool. 

WHAT IS PROPOSED: 

Revisions to the Oregon Slash Burning Smoke Management Plan, 
to provide additional protection to PM10 Nonattainment 
Areas. 

WHAT ARE THE HIGHLIGHTS: 

The proposed revisions to the Smoke Management Plan are as 
follows: 

o Establish Special Protection Zones (SPZs) within 
20 miles of PM10 Nonattainment areas in western 
Oregon between Nov. 15 and Feb. 15. Requirements 
within these SPZs would be: · 

o prohibit zone burning if smoke intrusion into 
adjacent nonattainment area is likely; 

o require burns be monitored for at least 3 days and 
fires extinguished to prevent smoke impacts in 
adjacent nonattainment areas from smoldering 
fires; 

o prohibit new ignitions on "Red" woodburning 
curtailment days in adjacent nonattainment areas 
between December 1 and February 15th; 

o Establish Contingency Measures in the event a PM10 
nonattainment area fails to attain federal air 
quality standards by the Clean Air Act deadline, 
and slash smoke if found to be a significantly 
contributor to PM10 nonattainment. These 
contingency measures would: 

o expand SPZs to include more of the burning 
activity; 



o expand zone restrictions to November 1 to March 1; 

o prohibit burning within SPZs in December and 
January for slash impacts greater than 5 µg/m3 

(24-hour average), or prohibit burning Nov. 1 to 
March 1 for impacts greater than 10 µg/m3 PM10; 

o establish mandatory smoke management programs near 
La Grande and Klamath Falls. 

o Revise the definition of slash to exclude brush 
generated by residential development landclearing, 
so that it is subject to the Department's open 
burning rules; and 

o Reschedule periodic reviews of the Plan from three to 
five year intervals. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained 
from the Air Quality Division at 811 S.W. Sixth Avenue, 
Portland, OR 97204, or the regional office nearest you. For 
further information, call toll free 1-800-452-4011 (in 
Oregon), or contact Brian Finneran at (503) 229-6278. 

A public hearing will be held before a hearings officer at: 

7:00 pm 
May 18, 1992 
Sumner Hall, Rm 12 
SW Oregon Comm. College 
1988 Newmark 
Coos Bay, Oregon 

7:00 pm 
May 20, 1992 
Zabel Hall, Rm 110 
Eastern Oregon State Coll. 
La Grande, Oregon 

7:00 pm 
May 19, 1992 
Smullin Center Auditorium 
Rogue Valley Medical Ctr. 
Medford, Oregon 

3:00 pm 
May 22, 1992 
Conference Room lOA 
DEQ Headquarters 
811 SW Sixth 
Portland, Oregon 

Oral and written comments will be accepted at the public 
hearings. Written comments may be sent to the DEQ, but must 
be received by no later than 5 pm, May 22, 1992. 

WHAT IS THE NEXT STEP: 

After public hearings, the Environmental Quality Commission 
may adopt rule amendments identical to the proposed 
amendments, adopt modified rule amendments on the same 
subject matter, or decline to act. The adopted rules will 
be submitted to the U.S. Environmental Protection Agency as 
part of the state Clean Air Act Implementation Plan. The 



Commission's deliberation should come on July 23, 1992, as 
part of the agenda of a regularly scheduled Commission 
meeting. 

A Statement of Need, Fiscal and Economic Impact statement, 
and Land use Consistency Statement are attached to this 
notice. 

BRF:brf 
RPT\AHxxx 
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Attachment E 

DEQ LAND USE EVALUATION STATEMENT FOR RULEMAKING 
AMENDMENTS TO THE SLASH BURNING SMOKE MANAGEMENT PLAN 

(1) Explain the purpose of the proposed rules. 

(2) 

Amend the Slash Burning Smoke Management Plan to provide greater 
protection from slash smoke impacts in Visibility protection and PM10 
control strategies. 

Do the proposed rules affect existing rules. programs or activities 
that are considered land use programs in the DEQ State Agency 
Coordination (SAC) Program? Yes No _x_ 

(a) If yes, identify existing program/rule/activity: Not Applicable. 

(b) If yes, do the existing statewide goal compliance and local plan 
compatibility procedures adequately cover the proposed rules? 
Yes No 

If no, explain: Not Applicable. 

(c) If no, apply criteria 1. and 2. from the instructions for this 
form and from Section III Subsection 2 of the SAC orooram 
document to the proposed rules. In the space below, state if the 
proposed rules are considered programs affecting land use. State 
the criteria and reasons for the determination. 

The proposed rules do not affect programs which are: 

(1) Specifically referenced in the statewide planning goals; or 
(2) Reasonably expected to have significant effects on: 

(a) resources, objectives or areas identified in the 
statewide planning goals, or 

(b) present or future land uses identified in acknowledged 
comprehensive plans. 

(3) If the proposed rules have been determined a land use program under 2. 
above, but are not subject to existing land use compliance and 
compatibility procedures, explain the new procedures the Department 
will use to ensure compliance and compatibility. 

Not Applicable. 

~ idre-·ehwr2~ 
Air Quality Division 

BRF:adg 
RPT\AHxxxx 
( 3/3/92) 
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James E. Brown, State Forester 
Oregon Department of Forestry 
2600 State Street 
Salem, Oregon 97310 

Fred Hansen, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Dear Jim and Fred, 

ATTACHMENT F 

June 28, 1991 

In the summer of· 1990, you appointed 10 me.mbers to serve on an 
advisory Committee to review the Oregon Smoke Management Plan 
(SMP). The Committee was to make recommendations jointly to OOF 
and DEQ, that you would take under advisement in your review of the 
Oregon Smoke Management Plan. The Committee was composed of a 
diverse mixture of the public, land managers, agencies and interest 
groups. The members of the Committee are listed in Attachment 1. 

The Committee held 6 meetings, 3 in Salem and one each in Medford, 
Redmond and Newport. The committee heard from guest speakers, had 
public testimony at. the first four meetings and ensured that all 
meetings were well advertised and were open to the public. The 
purpose of this letter is .to advise you of the Smoke Management 
Plan Review Advisory Committee's recommendations. 

ISSUES: 
The individual Committee members brought a total of 25 issues to 
the table, in order to gather information and make recommendations. 
From that initial list of issues, the Committee prioritized the 
list down to the 4 issues which were believed to be the highest 
priority. The Committee decided to work to make recommendations on 
those issues first and with any time remaining, work on the other 
issues. The issues are listed as attachment 2. 

In addition to the initial issues, John Core of the DEQ brought 
before the Committee the additional issue of what recommendations 
should be made in regard to the control strategies of the PM-10 
nonattainment areas. The 1990 amendments to the Clean Air Act 
brought this need forward and the Committee decided to make 
recommendations for the control strategies at the last meeting. 

COMMITTEE RECOMMENDATIONS: 
The committee reached agreement on the following recommendations 
for changes to the Oregon Smoke Management Plan: 

1. Incorporate the nomographs contained in Improved 
Prediction of Fuel Consumption During spring-Like Prescribed 
Burns into the 1991 Smoke Management Plan. Incorporate new 
emission consumption model input requirements into the ODF 
Directives. 
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2. Encourage further review and refining of fuel consumption 
nomographs. 

J. Landowners should notify nearby residents of planned 
burning and do what is reasonably possible to offset potential 
discomfort of the residents while'addr.essing the requirements 
of the Smoke Management Plan. 

4. ODF should explore the development of a priority system 
for forest land burning, covering all landowners, to allocate 
burning opportunities to those units most needing treatment, 
with consideration for alternative practices. 

5. The Department of Forestry should contract or arrange a 
benefit/cost analysis of the smoke Management Plan on a 
regional and statewide basis. The study should analyze to 
what extent the Smoke Management Plan is affecting forest 
productivity and the long term economy of Oregon. The study 
should compare these calculations with hypothetical benefits 
and costs that would exist if the Plan were not in effect. 
The sensitivity of the analysis to discount rate and future 
market price assumptions should be illustrated. 

6. ODF should provide a report of smoke intrusions into 
Designated Areas and other areas sensitive to smoke, at each 
3 year review of the SMP. The report should analyze the 
causes of intrusions and recommend SMP improvements to prevent 
future intrusion events. 

7. DEQ and LRAPA should lead in the formation' of local air 
quality regulator coordination groups. The coordination 
groups would ensure that other air quality administrators be 
informed of air quality status and possible air quality 
deterioration · episodes. The coordination group would 
establish procedures to answer public inquiries and 
complaints. The groups should also keep the local media 
informed of the general air quality, air quality issues and 
what the sources of pollution in the specific area are. 

8. A Special Protection Zone (SPZ) concept should be 
established within the Smoke Management Plan. The Zone would 
be established around PM-10 nonattainment areas and would 
serve to further protect those areas from smoke impacts. The 
specific boundaries for each area would be finalized by ODF 
and DEQ, would be drawn topographically and would be set a 
minimum Qf 20 miles from the.border of the nonattainment area. 
The zones should be in effect from November 1 to March 1 each 
year, until that area is declared "In attainment" with PM-10 
standards. Prescribed burning should be strictly regulated 
within the zone, allowing no burning where any chance exists 
to get any smoke into the nonattainment area. Burning 
advisories and instructions will be prepared daily, when 
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needed, by the ODF smoke management staff. Mop-up should be 
utilized, when necessary, as an additional protective measure. 
The SPZ should be implemented through mandatory SMP procedures 
for Medford, Grants Pass, Eugene and Oakridge. The SPZ should 
be implemented through voluntary smoke management programs in 
Klamath Falls and La Grande. 

9. The SMP should incorporate two special situation emission 
model procedures, as soon as the models are .deemed reliable. 
The two spec_ial situations are; Burning uncured fuels soon 
after harvest and burning when conditions for "Mass Fire" 
exist. Mass Fire is when fuel, ignition methods and· weather 
conditions lead to a flash fire through the unit. Both of 
these special situations result in lower than normal 
emissions. 

The Committee also endorsed the concept of establishing a voluntary 
smoke management program on those forest lands around Bend which 
are not currently part of the Restricted Area. 

The Committee also recommends the following protective measures be 
added as the prescriped burning control strategies for the PM-10 
nonattainment area control plans for the SIP. 

Klamath Falls control strategy: 
Reasonably Available Control Measures: 
1. Implement the Special Protection Zone through the Voluntary 
smoke Management group already in place. · 

Contingency Measures: 
1. Establish a year-around smoke management program, with 
Klamath Falls established as a SMP Designated Area. The 
forest lands within Klamath County and within the ODF Klamath
Lake District boundaries should be Restricted Areas. 

2. Require 5 day mandatory unit monitoring, with mop-up as 
needed, to prevent smoke intrusions from the SPZ. 

La Grande control Strategy: 
Reasonably Available Control Measures: 
1. Implement the Special Protection Zone through a Voluntary 
Smoke Management group which is to be put in place. 

contingency Measures: 
1. Establish a year-around smoke management program, with La 
Grande established as a SMP Designated Area. Forest Lands 
surrounding La Grande should be Restricted Areas. 

3 



Medford, Grants Pass and Eugene Control strategy: 
Reasonably Available Control Measures: 
l. Along with the existing SMP control measures, implement 
Special Protection Zones through mandatory SMP procedures. 

Contingency Measures: 
l. Require 5 day mandatory unit monitoring, with mop-up as 
needed, to prevent smoke intrusions from the SPZ. 

Oakridge control Strategy: 
Reasonably Available Control Measures; 
l. Implement a Special Protection Zone through mandatory SMP 
procedures, 

Contingency Measures; 
1 •. Require 5 day mandatory unit monitoring, with mop-up as 
needed, to prevent smoke intrusions from the SPZ. 

we believe that the committee has diligently and faithfully worked 
toward recommendations which ci,re intended to achieve progress 
toward public health protection, meeting environmental standards 
and maintaining the ability of the forest land manager to use 
prescribed fire as a forest management tool. 

Sincere~ 

John Core 
co-Chair, Smoke Management Plan Review Advisory Committee 
DEQ, Air Quality Division 

Don Matlick 
Co-Chair, Smoke Management Plan Review Advisory Committee 
ODF, Smoke Management and Fuels Program 

DEM 
Attachments (2) 
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ATTACHMENT G 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: July 7, 1992 

TO: Environmental Quality Commission 

FROM: Brian Finneran, Hearings Officer 

SUBJECT: Hearings Report for Smoke Management and Visibility 
Plan Amendments 

Four hearings were held to accept testimony on amendments to the 
Oregon Slash Burning smoke Management Plan, and amendments to the 
Oregon Visibility Protection Plan. These amendments were 
authorized for public hearing by the Director on April 10, 1992. 

Although these amendments are separate rulemaking actions, they 
are interrelated by each being administered by the Oregon 
Department of Forestry and tied to the practice of prescribed 
(slash) burning. Therefore, these amendments were held 
concurrently, with a representative from the Oregon Department of 
Forestry (Don Matlick) also in attendance. 

On May 18, 1992, a public hearing was held for both amendments at 
Sumner Hall, Room 12, s.w. Oregon Community College, Coos Bay, 
Oregon. There were 6 persons in attendance; no verbal testimony 
was given, one written comment was submitted. 

On May 19, 1992, a public hearing was held for both amendments at 
the Smullen Center Auditorium of the Rogue Valley Medical Center, 
Medford, Oregon. Of the 10 persons in attendance, seven gave 
verbal testimony and 4 written comments were received. 

On May 20, 1992, a public hearing was held for both amendments at 
Zabel Hall, Room 110, Eastern Oregon state College, La Grande, 
Oregon. 13 persons were in attendance; 2 gave verbal testimony 
and 2 written comments were received. 

on May 22, 19921 a public hearing was held for both amendments at 
Conference Room lOA, DEQ Headquarters, 811 SW sixth Avenue, 
Portland, Oregon. 7 persons attended; 3 gave verbal testimony 
and 3 written comments were received. 

A total of 10 additional persons submitted written comments prior 
to the May 22, 1992 deadline. 
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Memo To: Environmental Quality Commission 
July 7, 1992 

The following is a summary of the issues raised during the public 
comment period, both oral and written, followed by the 
Department's response. A list of the names of those who provided 
public testimony appears at the end of this report. 

I. Smoke Management Plan Issues/Department Response: 

1. The 20 mile SPZ boundaries should be larger to better 
protect the PM10 nonattainment area from slash smoke impact. 

The Smoke Management Plan Review Advisory Committee agreed 
that in general a 20 mile boundary would be the optimum size 
for the SPZs, where any planned slash burning activity 
should be carefully evaluated so as to avoid impacting the 
PM10 nonattainment area. The boundary would be extended 
under the contingency plan provisions if significant impacts 
continue. 

2. Expansion of the SPZ boundary under the Smoke Management 
Plan contingency Measures should only extend into those 
areas where the slash burning which directly impacted the 
nonattainment area originated. 

The contingency plan calls for expanding the SPZ into the 
areas where slash burning could impact the PM10 nonattainment 
area. The Department expects the new SPZ boundary would 
take into account areas beyond 20 miles where slash burning 
originated - as well as areas where potential slash burning 
could pose a threat of smoke impact to the nonattainment 
area. This expansion of the SPZ boundary would be a joint 
decision between DEQ and ODF. 

3. The SPZ boundaries are arbitrary and will not significantly 
limit slash burning impacts. 

Each SPZ boundary was determined based on a case-by-case 
evaluation of geography, topography, forested areas, and 
meteorology around each PM10 nonattainment area, where the 
close proximity of slash burning could result in significant 
smoke impact in that area. 

4. The period the SPZs will be in effect should be from Nov. 1 
to March 1, rather than Nov. 15 to Feb. 15, in order to 
match the woodburning curtailment programs. 

The Advisory Committee did recommend the longer time period; 
however, the Department decided to propose a slightly 

G-2 



Memo To: Environmental Quality Commission 
July 7, 1992 

shorter period after a review of historical data on PM10 
levels, weather conditions, and slash burning activity 
showed that the majority of PM10 air quality violations are 
limited to December and January, and that the probability 
that slash smoke impacts would contribute to a PM10 violation 
during the Nov 1-15 period and the Feb.15 - Mar.1 period is 
very low. The Department believes the longer time period 
would be more appropriate as a contingency measure, should 
the PM10 area fail to demonstrate attainment. 

5. Expanding the period of the SPZs to Nov. 1 should not occur 
under any circumstances, due to the critical need to conduct 
some slash burning in late fall prior to winter. 

The Department recognizes that there are periods of good 
slash burning weather conditions during the Nov.1 - Nov.15 
period, however should the PM10 area fail to attain 
standards, expanding to Nov.1 is considered necessary due to 
the need to take additional measures to ensure that no 
additional slash smoke contribution occurs in the 
nonattainment area during potential nonattainment 
conditions. There would still be opportunities to burn 
slash during this period, providing no slash impact is 
likely to occur and the additional contingency measures 
prohibiting slash burning do not go into effect. 

6. In addition to no slash burning on "red" woodstove 
curtailment days, there should be a SPZ requirement for no 
slash burning on "yellow" days. 

The Department believes no slash burning on poor air quality 
days or "red" days is important to avoid the possibility of 
air quality violations; restricting slash burning on 
moderate air quality days or "yellow" days would represent a 
significant increase in restricted days for slash burning, 
which the Department believes is unnecessary at this time. 

7. In addition to the PM10 nonattainment areas, slash burning 
protection needs to be extended to the Bend area. 

The Department of Forestry is developing a voluntary smoke 
management plan involving forest land owners for the area 
around Bend, in addition to the current restricted area 
established around this community. Further application of a 
SMP to the area needs to be studied as part of an entire 
central and eastern Oregon issue regarding forest health and 
the need for increased slash burning. 
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Memo To: Environmental Quality Commission 
July 7, 1992 

8. Slash burning protection needs to be extended to the 
Pendleton ,area. 

It is not known how frequently slash smoke impacts occur in 
Pendleton. At this time there is no special protective 
measures planned for this area until further evaluation is 
made as part of the forest health issue referred to above. 

9. The SPZ restrictions for La Grande and Klamath Falls should 
be mandatory, not voluntary. 

Currently the Department of Forestry operates a voluntary 
smoke management program IN portions of central and eastern 
Oregon, and for that reason the slash burning restrictions 
in La Grande and Klamath Falls are proposed as voluntary. 
Also, slash burning impacts in these areas are a very small 
percent of total PM10 levels. Should these areas fail to 
demonstrate attainment with the national ambient air quality 
standard (NAAQS) by the federal deadline, and slash burning 
smoke is a significant contributor to the nonattainment, 
mandatory restrictions would automatically go into effect in 
that area. 

10. A definition of "significant contributor" is needed for 
slash burning, in order to know when the proposed 
contingency measures would go into effect in the PM10 
nonattainment area. 

Current federal guidance for slash burning control measures 
does not define this level, and instead leaves it to states 
to make this determination. The Department has used EPA's 
significant impact level for point sources, which is 5 
micrograms per cubic meter for a 24-hour period, as the 
basis for evaluating significant source contributions in PM10 
nonattainment areas, and for developing control strategies 
to bring the area into attainment with the NAAQS. 

For the record, the Oregon Department of Forestry supports a 
slightly higher significant impact level of 8-10 micrograms 
per cubic meter {24-hour period) for the following reasons: 
1) 5 micrograms would represent only a 3% contribution to 
the 24-hour standard of 150 micrograms; 2) impacts less than 
5% are difficult to accurately measure; and 3) EPA's 5 
microgram significant impact level applies to point sources, 
and area sources such as slash burning are not equivalent. 

However, given that (1) there is little difference between 5 
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July 7, 1992 

and 10 micrograms from an air quality standpoint, (2) the 5 
microgram level has been used by both DEQ and EPA to 
prohibit new or expanding major industry, and (3) PM10 
emissions from industrial boilers are chemically very 
similar to slash burning emissions, the Department believes 
that from an equity standpoint the 5 microgram level should 
be a uniform standard applied to all PM10 significant 
contributors. 

11. The contingency measures calling for a complete ban from 
November 1 to March 1 should occur without the need for 
determining the magnitude or duration of the slash impact. 

The Department believes this would restrict slash burning 
unnecessarily. A complete ban during this time period shall 
be based on a measured impact over 10 micrograms per cubic 
meter. 

12. The contingency measures calling for a slash burning ban 
based on one impact of s-10 micrograms or >10 micrograms per 
cubic meter is much too restrictive. 

The Department believes (and ODF concurs) that more 
restrictive measures are necessary if the PM10 area fails to 
attain the NAAQS. Since EPA rules would not allow 
construction or modification of a major industrial source if 
it resulted in smoke impacts greater than 5 micrograms, it 
is therefore equitable to apply a similar strategy to slash 
burning. 

13. Do not extend the period of periodic review of the Plan from 
3 to 5 years. 

Although this was not a Committee recommendation, DEQ and 
ODF believe a 5 year period of review is more practical from 
the standpoint of 1) length of time involved in developing, 
reviewing, and adopting amendments to the Plan, and 2) the 
need to have more than 1 or 2 years of monitoring data 
between plan reviews to evaluate trends. 

14. Slash burning should be a last resort; the Department should 
be promoting alternatives to slash burning. 

The Department has been working with the Department of 
Forestry in advocating alternatives to slash burning. ODF 
has added new language to the Smoke Management Plan which 
promotes alternatives and minimizing emissions from slash 
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burning. 

15. The original language recommended by the Advisory committee 
for restricting slash burning in the SPZ was replaced by 
weaker language which gives Department of Forestry more 
discretion. 

The change in the language from " .•• allowing no burning 
where any chance exists to get any smoke into the 
nonattainment area" was changed to "when the smoke 
management meteorologist believes there will be no 
measurable smoke impacts ••• " The Department viewed the 
original language as too vague in terms of the meaning of 
"where any chance exists" and "any smoke", and proposed new 
language which is more practical from an operational 
standpoint. 

16. The Smoke Management Plan fails to address the problem of 
global warming, and the recommendations of the Oregon Task 
Force on Global warming. 

Monitoring data over the last 10 years shows a 22% reduction 
in prescribed burning in western Oregon. Existing language 
and new language added to the Smoke Management Plan 
addresses the need to develop alternatives to slash burning, 
as well as to employ techniques to minimize emissions. 
While reducing particulate emissions, this al·so reduces 
carbon dioxide emissions - the major contributor to global 
warming. 

17. Additional minor changes are needed to the SMP which involve 
1) delegating authority for approving burns to BLM district 
managers, 2) defining the meaning of "monitoring" related to 
units that continue to burn for three days; and 3) changing 
the word "adjacent" to "adjoining" related to notification 
of residents of planned burning activity. 

The Department of Forestry has made revisions to the SMP 
which address these issues, on which the Department concurs. 
In terms of issue 2), ODF has inserted language stating that 
monitoring shall require periods of intermittent 
observations by the landowner. 

II. Visibility Protection Plan Issues/Department Response: 

1. The Visibility Protection Plan is too limited and does not 
attempt to protect all Class I areas in the state. 
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The strategies identified in the Visibility Protection Plan 
are based on visibility monitoring data from primarily 
Class I areas in the Oregon Cascades. Given the choice 
between focusing efforts on 1) only those Class I areas 
where the extent of visibility impairment was known, or 2) 
all Class I areas, including those where impairment is not 
known, the Visibility Advisory Committee chose the former. 
The Department supports this approach, as well as the 
Committee's additional recommendation to identify visibility 
impairment problems within other Class I areas. The long
term strategy outlined on page A-17 of the Plan does include 
numerous provisions for making reasonable further progress 
for all Class I areas over the next 10-15 years. 

2. The Department should not delete the existing provision 
which recommends firewood removal from forest lands as a 
method of enhancing visibility protection, since this does 
not contribute to woodstove smoke problems in PM10 
nonattainment areas. 

The goal of this provision was to lessen fuel loadings and 
lower emissions from prescribed burning. However, if 
firewood removal were to transfer the burning of this wood 
into PM10 nonattainment areas, this could add to smoke 
problems there. Given this possibility, the Department 
agrees with the Visibility Advisory Committee that it should 
not continue to encourage firewood removal, as this would be 
contrary to the State Implementation Plan (SIP) control 
strategy to reduce woodstove smoke in PM10 nonattainment 
areas. (It should be pointed out that the net affect of 
this deletion neither encourages nor discourages firewood 
removal.) The Department also would not want to support a 
tradeoff in which visibility improvement, which is an 
aesthetic issue, is placed over PM10 attainment, which is a 
health issue. The Department still strongly supports slash 
utilization for purposes such as power generation, where the 
use pollution control equipment can significantly minimize 
PM10 emissions. 

3. The expanded visibility protection period for Class I areas 
in the Plan is still too limited, and should be extended to 
a 90 day period the first year, and then to a 120 day period 
the next year. 

The Minority Report of the Visibility Advisory Committee 
recommended this extension of the protection period. 
However, given the recent success in visibility improvement, 
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the Department believes the July 1 - September 15 extension 
contained in these amendments is more appropriate at this 
time, but would consider further expansion of the protection 
period at the next plan review period if an increase in 
visibility impairment occurs. 

4. The expansion of the visibility protection period by 19 days 
as stated in the Plan amendments is inaccurate, and should 
be stated as a to 17 days. 

The number of days in the expanded protection period will 
vary from year to year based on which days the 4th of July 
and Labor Day weekends would fall. The Department used an 
estimate of the maximum days in any one year in order to 
estimate the maximum impact of burning costs on forest land 
owners/managers and agricultural land owners resulting from 
the inability to burn during this expanded protection 
period. 

5. The visibility protection period should include Willamette 
Valley field burning seven days a week, not just on 
weekends. 

The Visibility Advisory Committee acknowledged in their 
recommendations that since 1986 visibility impairment in 
Class I areas in the Cascades been significantly reduced 
through the curtailment of Willamette Valley field burning 
on summer weekends. Neither the Committee in their 
recommendations, nor the Department thought it was 
appropriate to additionally curtail field burning on 
weekdays, given the success of this effort. This would also 
severely restrict the practice of open field burning, since 
it only can occur in during the summer. Extension of the 
visibility protection period to July 1 - September 15 as 
proposed in these amendments will include curtailment on 
approximately 2 additional weekends for Willamette Valley 
field burning. The phase down of open field burning as 
mandated by the 1991 Oregon Legislature will provide 
additional visibility improvement. 

6. In addition to protecting the Eagle cap Wilderness Area from 
field burning smoke impacts, the Plan amendments should 
address protection from slash burning impacts as well. 

The Department found through monitoring in the Eagle Cap 
Wilderness Area that field burning smoke impacts occurred 
during the summer months. No demonstrated impacts were 
found from slash burning during this same time period. In 
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fact, nearly all slash burning in this area has been shifted 
to the spring and fall, due in part to the fire hazard 
conditions which exist during the summer months. 

7. The Visibility Protection Plan fails to address the problem 
of global warming, and the recommendations of the Oregon 
Task Force on Global warming. 

See the response outlined in I.12 above. The Visibility 
Protection Plan, which is part of the Slash Burning Smoke 
Management Program, is designed to reduce visibility 
impairment through methods which include an overall 
reduction in slash burning emissions of approximately 22% in 
Western Oregon from 1982-84 levels, as part of the long-term 
strategy identified in the Visibility Protection Plan (see 
Attachment A, page 18). While reducing particulate 
emissions, this also reduces carbon dioxide emissions - the 
major contributor to global warming. 

8. Do not extend the period of periodic review of the Plan from 
3 to s years. 

Although this was not a recommendation made by the 
Visibility Committee, DEQ and ODF believe a 5 year period of 
review is more practical from the standpoint of 1) length of 
time involved in developing, reviewing, and adopting 
amendments to the Plan, and 2) the need to have more than 1 
or 2 years of monitoring data between plan reviews to 
evaluate trends. 

G-9 
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Public Testimony on Amendments to smoke 
Management and Visibility Protection Plans 

Testimony Name and Affiliation 

I. coos Bay Hearing, May 18, 1992: 

1. w Jim Carr, Menasha Corporation 

II. Medford Hearing, May 19, 1992: 

2. v 
3. B 
4. B 
5. B 
6 v 
7. B 
8. v 

Gary Stevens, Jackson County Air Quality 
Paul Wyntergreen, Oregon Environmental Council 
Mike Kohn, Oregon Chimney Sweeps Association 
Greg Miller, SOTIA 
Vera Morrell, Coalition to Improve Air Quality 
Ron McKenna, citizen 
Hank Snow, citizen 

III. La Grande Hearing, May 20, 1992: 

9. B 
10. B 

Grant Darrow, Oregon Chimney Sweeps Association 
Dorothy Fleshman, Air Improvement Resolve 

IV. Portland Hearing, May 22,1992: 

11. v 
12. B 
13. B 
14. w 

Larry Tuttle, The Wilderness Society 
Dr. Robert J. Palzer, Sierra Club 
Ann Kloka, Sierra Club 
Jim Britton, Oregon Department of Agriculture 

v. Miscellaneous Letters Received: 

15. w 
16. w 
17. w 
18. w 
19. w 
20. w 
21. w 
22. w 
23. w 

Thomas R. Holt, Willamette Industries 
D. Dean Bibles, BLM 
R. M. Richmond, Wallowa-Whitman National Forest 
Don Johnson, Rough and Ready Lumber 
David R. Jessup, Oregon Forest Industries Council 
Stephen L. Cafferata, Weyerhaeuser 
Jon Schweiss, EPA Region X 
Blair A. Holman, Georgia-Pacific Corporation 
Mike Hyde, city of Pendleton 

24. w James H. Gilliam, Oregon Chimney Sweeps Association 

KEY: V = Verbal Testimony W = Written Testimony B = Both 

brf 7/7/92 
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D Rule Adoption Item 
Ill Action Item 
D Information Item 

Title: 

Environmental Quality Commission 

Approval of Tax Credit Applications 

Summary: 

Agenda Item H 
July 23-24, 1992 Meeting 

Attachment A of the staff report presents the Department's evaluation and 
recommendation for certification of 30 tax credit applications with a total facility cost of 
$10,528,890 as follows: 

- 3 Air Quality facilities with a total facility cost of $649, 787 
- 14 Auto air conditioner coolant recycling machines with a total facility cost of 

$41,875 
- 4 Field burning related applications recommended by the Department of Agriculture 

with a total facility cost of $ 127 ,297 
- 2 Recycling facilities with a total facility cost of $16, 119 
- 1 Water Quality facility with a total facility cost of $6,043 
- 3 Underground storage tank related facilities with a total cost of $216,419 
- 3 Solid Waste Landfill related facilities with a total cost of $9,411,350 

Four of the applications have facility costs exceeding $250,000 (1 Air Quality and 3 
Solid Waste Landfill) and have been reviewed by Contractors selected by the 
Department. Contractor review statements are provided with the application review 
reports. 

Two existing tax credit certificates are proposed for transfer from Gregory Affilfiates, 
Inc. to Klamath Veneer, Inc. 

Department Recommendation: 
1) Approve issuance of tax credit certificates for 30 applications as presented in 

Attachment A of the staff report. 

2) Approve transfer of certif~ates 1978 and 2431 from Gregory Affiliates, Inc. to 
Klamath Veneer, Inc. ' 

1' 
\;.0,~,Q_,\Z'O ~j\ \'v ·~ 1V'f\;,~ µJN_,-" 

Report Author 4o :::> Di~ision Administrator 

July 8, 1992 



REQUEST FOR EQC ACTION 

Meeting Date: 
Agenda Item: 

Division: 
Section: 

SUBJECT: 

Gregan 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

July 23 & 24. 1992 
H 
MSD 
Administration 

Approval of Tax Credit Applications; approve transfer of Tax 
Credit Certificates. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~ for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

_x Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 

_x Other: (specify) 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment _A_ 

Request for transfer of tax credit certificates from 
Gregory Affiliates, Inc. to Klamath Veneer, Inc. 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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July 23 & 24, 1992 
H 

Page 2 

Tax Credit Application Review Reports: 

TC-2502 
Loren's Sanitation 
Service, Inc. 

TC-2923 
Newberg Garbage Service 

TC-2927 
A.E. Staley Manufacturing, 
Inc. 

TC-3514 
Robert D. MacPherson 

TC-3643 
Thomas Lundberg 

TC-3691 
Innovation Auto 

TC-3698 
A.C.P. Ent. 

TC-3755 
Precision Motor Car, Ltd. 

TC-3756 
Ryder Truck Rental 

TC-3760 
Oak Park Automotive, Inc. 

TC-3765 
Leavy Farms, Inc. 

TC-3767 
Thomas Motors, Inc. 

TC-3768 
Texaco Refining 
& Marketing, Inc. 

Pole-type building, overhead doors and 
hoists for recycling. 

One-ton truck; shipping area and 
collection equipment. 

Air filter equipment for dust control. 

80-acre drainage tile installation. 

Wastewater pretreatment system. 

Auto air conditioner coolant recycling 
machine. 

Auto air conditioner coolant recycling 
machine. 

Auto air conditioner coolant recycling 
machine. 

Auto air conditioner coolant recycling 
machine. 

Auto air conditioner coolant recycling 
machine. 

23-acre and 18-acre drainage tile 
installation. 

Installation of an underground storage 
tank with fiberglass piping, spill 
containment system, overflow protection 
and leak detection. 

Installation of four fiberglass 
underground storage tanks with 
fiberglass piping, line leak 
detectors, spill containment basins, 
monitoring wells, in tank gauges and 
Stage I and Stage II vapor recovery 
equipment. 
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TC-3774 
Gary Smerdon Automotive 

TC-3776 

Auto air conditioner coolant recycling 
machine. 

Willamette Industries, Inc. Auto air conditioner coolant recycling 
machine. 

TC-3777 
Davidson Farms, Inc. 

TC-3779 
MJC Enterprises 

TC-3781 
B&G Quality Auto & 
Electric, Inc. 

TC-3783 
David Doerfler 

TC-3785 
Allen's Automotive & 
Towing, Inc. 

TC-3789 
Texaco Refining 
& Marketing, Inc. 

TC-3791 
Oregon Metallurgical 
Corp. 

TC-3795 
Sheppard Motors, Ltd. 

TC-3797 
Robert A. & Gregg 
Ditchen 

TC-3798 
DeLon Motor Co. 

TC-3800 
Shropes Chevron, Inc. 

Underground drain tiling of 62.2 acres. 

Auto air conditioning recycling 
machine. 

Auto air conditioning recycling 
machine. 

Auto air conditioning recycling 
machine. 

Auto air conditioning recycling 
machine. 

Installation of five double wall 
fiberglass underground storage tanks 
with fiberglass piping, line leak 
detectors, spill containment basins, 
ball float valves, monitoring wells, 
in tank gauges and Stage I and Stage II 
vapor recovery equipment. 

Duall scrubber and associated support 
equipment. 

Auto air conditioning recycling 
machine. 

Straw storage shed. 

Auto air conditioner coolant recycling 
machine. 

Auto air conditioner coolant recycling 
machine. 
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July 23 & 24, 1992 
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Tax Credit Application Review Reports with Facility Costs at or 
above $250,000: 

TC-2884 
Oregon Waste Systems, Inc. Landfill liner and leachate collection 

system. 

TC-3750 EFB Electrostatic precipitator. 
Willamette Ind., Inc. 

TC-3788 
Oregon Waste Systems, Inc. Landfill liner and leachate collection 

system. 
TC-3802 
Oregon Waste Systems, Inc. Landfill liner and leachate collection 

system. 

DESCRIPTION OF REQUESTED ACTION: 

Issue Tax Credit Certificates for Pollution Control Facilities; 
approve transfer of tax credit certificates 1978 and 2431. 

AUTHORITY/NEED FOR ACTION: 

..JL Required by Statute: ORS 468.150-468.190 
Enactment Date: 

Statutory Authority: 
_x Pursuant to Rule: OAR 340 Division 16 

Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's· Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

None. 

PROGRAM CONSIDERATIONS: 

None. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

None. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the Environmental Quality Commission 
approve certification for the above identified tax credit 
applications which includes fieldburning related applications 
processed and recommended by the Department of Agriculture. 
Approval is also recommended for the transfer of tax credit 
certificates 1978 and 2431. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY, LEGISLATIVE POLICY: 

Yes. 

Note - Pollution Tax Credit Totals: 

Proposed July 23-24, 1992 Totals 

Certified Costs* # of Certificates 

Air Quality 
CFC 
Field Burning 

Hazardous Waste 
Noise 
Plastics 
Solid Waste, Recycling 
Water Quality 

Underground Storage Tanks 
Solid Waste Landfills 

TOTAL 

$ 649,787 
41,875 

127,297 
0 
0 
0 

76,119 
6,043 

216,419 
9,411.350 

$10,528,890 

1992 Calendar Year Totals through June 1, 1992 

3 
14 

4 
0 
0 
0 
2 
1 
3 

__ 3 

30 

Certified costs* # of Certificates 

Air Quality 
CFC 
Field Burning 

Hazardous Waste 
Noise 
Plastics 
Solid Waste, Recycling 
Water Quality 

Underground Storage Tanks 
Solid Waste Landfills 

TOTAL 

$ 217,292 
102,764 
539,114 

10,119,299 
0 

24,648 
18,922 

252,144** 
393,775 

0 
$11,667,958 

1 
40 
12 

1 
0 
2 
2 
8 

11 
__ o 

77 
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*These amounts represent the total facility costs. To calculate 
the actual dollars that can be applied as credit, the total 
facility cost is multiplied by the determined percent allocable of 
which the net credit is 50 percent of that amount. 

**This total includes $73,480 facility costs for T-3724, approved 
by the EQC June 1, 1992, but was not added in the June 1, 1992 
certificate totals. 

INTENDED FOLLOWUP ACTIONS: 

Notify applicants of Environmental Quality commission actions. 

RY:y 
MY103805 
July 7, 1992 

Approved: 

Section: ~~~~ .\C:D 
fl . c ~ 

Division: ffl~ J..9~ 
( • _/L ., / 1 

Director:~ .... _,~, 

Report Prepared By: Roberta Young 
Phone: 229-6408 
Date Prepared: July 7, 1992 



ATTACHMENT A 

state of Oregon 
Department of Environmental Quality 

Transfer of Pollution control Facility Certificates 

1. Certificates to be transferred from: 

Gregory Affiliates, Inc. 
Gregory Forest Products, Inc. 
4800 s.w. Griffith Dr. 
Beaverton, OR 97005 

Certificates to be transferred to: 

Klamath Veneer, Inc. 
P.O. Box 910 
Canyonville, OR 97417 

2. Transfer Request 

Gregory Affiliates, Inc. requests that the Environmental 
Quality Commission approve the transfer of the certificates 
identified below from Gregory Affiliates, Inc. to Klamath 
Veneer, Inc. The transfer is necessary because Klamath 
Veneer, Inc. purchased Gregory Affiliates, Inc., Klamath 
Falls facility on May 15, 1992. 

3. Description of Certificates 

Certificates 

4. Summation 

1978 
2431 

Issuance Date 

3-11-88 
4-26-91 

Actual Cost 

$ 160,714.40 
1,415,606.00 

Due to the sale of its Klamath Falls facility, Gregory 
Affiliates, Inc. requests that the Environmental Quality 
Commission transfer of tax credit Certificates 1978 and 2431 
to Klamath Veneer, Inc. 

5. Director's Recommendation 

The Director recommends that the Environmental Quality 
Commission approve the transfer of the above identified 
certificates. The transfer is valid only for the remaining 
available tax credit for each certificate. 

Roberta Young 
MY103806 
(503) 229-6408 
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G~EGCXY fFFILIATES. INC. 

Mr. Brian Fagot 
Department of Environmental Quality 
811 S. W. Sixth 
Portland, OR 97204 

Dear Mr. Fagot: 

• 

May 18, 1992 

This is to inform you that on May 15, 1992, Gregory Affiliates, Inc. sold its 
Gregory Forest Products, Inc.--Klamath Falls operation to Klamath Veneer, 
Inc. 

Accordingly, would you please transfer the existing Pollution Control Facility 
Certificates (Nos. 2431 and 1978) to Klamath Veneer. Copies of Certificates 
are enclosed for your information. Verification that the sale did take place can 
be made by contacting Mr. David Miller of Stoel Rives (294-9202) or Glenda 
Sibbald of Umpqua Title (I-800-847-0844). 

Your contact at Klamath Veneer, Inc. should be Greg Gaston (839-4251). His 
address is P. 0. l3ox 910, Canyonville, Oregon 97417. 

Please let me know if I need to provide you with any additional information. 
My phone number is 526-5610. 

Sincerely, 

~uW~k 
Richard D. Snyder~ 

' 

RDS/ns 

l.closures 

cc: Mr. Greg Gaston 
with enclosures 

4800 $.W, GRIFFtTH DR/Ve BEAVliRTON, ORE!lON 97005·2987. (50.3) !liG·5'1111 
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.:..---

~1ay 27, 1992 

Kf.AMl\Tf-1 \IF:NF;P.R, TN(', 
P. n. !>('IX 910 

(')IN'(ClN\l"[f,LP, ()RfX"',Q'l 97417 

(503) 839-~/.51 

ROherta Youn<J, Mananement Services Oivision 
nepartmen t of F'nv i ronrnenta l (\Uil l. i ty 
All s, W. Sixth 
Portland, Oreqon q7204 

mar Poberta' • 
'!'his is to infol."111 vou that on MBV l5. 19~?. !{la!T'ath Veneer, me. purchaset'l fr°'" 
Gregory f'Orest Products. Tnc. its facility nt 4605 Takef'l("1rt: fll.v<!. Klamath Palls, 
Oregon. 

Accordinqly, we i.oulrl like t('I have the exi!;tioo 1'('11,lution O:mt.rol "'"ci 1i t.y 
Certificates (Nos. 2431 and 1978) tr.Ansf.eri:ec to r<iamat.h VenP.er, Tnc. C:Ooies r>f 
Certificates are enclosed for your infomation. 

Please qive me" call if addition~l inf.ot"ll'ation is required. 

Sincerely, 

Gt"e90ry 11,. Gaston 
Cbntroller 
Klamath veneer, rnc. 

C..G/gw 
Enclosures 



Certificate No. 1978 

State oi Oregon 
Date of Issue March 11, 1988 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No, T-2 392 

POLLUTION CONTROL ·FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Gregory Affiliates, Inc. Klamath Falls, Oregon 

Gregory Forest Products, Inc. 
4800 SW Griffith Drive 
Beaverton. OR 97005 

As: 'o Lessee ~Owner 

Description of Pollution Control Facility: 

Keeler Boiler s/n 14356 
Bigelow-Liptak dutch oven 
Particulate collector 

Type of Pollution Control Facility: D Air D Noise D Water ~ Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed:necember 31,1986 Placed into operation:oecernber 31, 1986 

Actual Cost of Pollution Control Facility: $ 160' 717.40 
----

Percent of actual cost properly allocable to pollution control: 
100% 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. · 

3. Any reports· or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

DEQ. TC-6 10, 79 

Title s E.. Petersen, Chairman 

Approved by the Environmental Quality Commission on 

h llth March 88 t e -~=~day of----=~-----, 19 __ , 
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STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No. 
Date of Issue 
Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

2431 
4/26/91 
T-2395 

Issued To: Location of Pollution control Facility: 
Gregory Affiliates, Inc. 
Gregory Forest Products, Inc. Klamath Falls, Oregon 
4800 s.w. Griffith Drive 
Beaverton, OR 97005 

As: ( ) Lessee (x)Owner 

Description of Pollution Control Facility: 
Log chest with a closed recirculation block heating system. The closed 
recirculation system includes pumps, heat exchangers, nozzles, track 
conveyor and associated plumbing and electrical controls. 

~~- . Type of Pollution Control Facility: 
( )Air ( )Noise (x)Water ( ) Solid Waste ( )Hazardous Waste ( )Used Oil 

Date Facility was Completed: 2/7/86 Placed into Operation: 2/7/86 

Actual Cost of Pollution Control Facility: $ 1,415,606.00 

Percent of Actual Cost Properly Allocable to Pollution Control: 78% 

Based upon the information contained in the application referenced above, the Environmental Quality 
Collllllission certifies that the facility described herein was erected, constructed or installed in 
accordance with the requirements of subsection (1) of ORS 468 .165, and is designed for, and is being 
operated or will operate to a substantial extent for the· purpose of preventing, controlling or 
reducing air, water or noise pollution· or solid waste, hazardous wastes or used oil, and that it is 
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted 
thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to carplian:e with 
the statutes of the State of Oregon, the regulations of the Department of Envirorunental Quality and 
the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of 
preventing, controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any praposed change in 
use or method of operation of the facility and if, for any reason, the facility ceases to operate 
for its intended pollution control purpose. 

3. Any reports or monitoring data requested by the Department of Envirorunental Quality shall be 
promptly provided. 

NOTE: The facility described herein is not eligible to receive tax credit certification as an Erergy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person 
issued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072. 

Signed: ~::€> ... ~. 
Title: William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission 
on the 26th day of April, 1991. 

IGC\MY101417(2) (PCFCERT.MSD 3/91) 



Application No. T-2502 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Loren's Sanitation Service, Inc. 
1141 Chemawa Road N. 
Keizer, OR 97303 

The applicant owns and operates a franchised garbage collection and recycling 
facility in Keizer, Oregon. 

Application was made for tax credit for a solid waste recycling facility. 

2. Description of Facility 

The claimed facility is a 40 x 120' pole-type building with overhead doors and 
hoists. Fifty-six percent of the building, or 2,666 square feet, is used solely 
to store and sort recyclable materials collected from the residential curbside 
program, and industrial and commercial sources. 

The term "facility" refers to the portion of the building used solely for 
recycling. 

Claimed Facility Cost: $23,902.48 (56% of the total building cost of $45,749) 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, 
Division 16. 

The facility met all statutory deadlines in that: 

The facility was substantially completed on November 1, 1989 and placed 
into operation November 1, 1989. The application for certification was 
submitted to the Department on October 31, 1991, within two years of the 
completion date. The application was determined complete and filed on 
June 15, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the sole purpose of the facility is to 
reduce a substantial quantity of solid waste through recycling. 
This reduction is accomplished by the use of a material recovery process. 

Prior to constructing the building, the recyclable materials were sorted 
out-of-doors. Paper products and cardboard were especially susceptible to 
rain and wind. The building provides protection from the weather for 
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sorting, ·the recyclable materials can be collected in larger 
quantities before being hauled to market, resulting in fewer trips, and 
provides security against theft and vandalism. The applicant estimates 
1,280 tons of material is recycled annually. 

b. Eligible Cost Findings 

In determining the perceht of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 468.190 
have been considered and analyzed as indicated: 

The extent to which the facility is used to recover and convert 
waste products into a salable or usable commodity. 

1) This factor is applicable because the entire purpose of the 
facility is to sort and store recyclable materials collected 
from residential, commercial and industrial customers. Once 
enough material is collected, it is transported to markets: 
high-grade paper and milk jugs are taken to Garten Foundation, 
newspaper to Smurfit, scrap metal to Schnitzer, bottles to 
Owens Brockway, etc. 

The percent allocable determined by using this factor would be 
100%. 

2) The estimated annual percent return on the investment in the 
facility. 

The applicant states that for the first 5 years of operation, 
there will be a negative cash flow. This results because the 
facility's operating and maintenance expenses exceed estimated 
annual income from the sale of the recycled materials. The 
applicant is able to absorb the cost because his franchised 
garbage route in Keizer currently subsidizes the recycling 
operation. 

Using Table 1 of OAR 340-60-030, for a life of 30 years, the 
percent return on investment is zero. As a result, the 
percent allocable would be 100%. 

(3) The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The applicant states no other alternative method was 
considered, and a building of the type constructed was the 
only available method of achieving his objective. 
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4) Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 

There are no savings from the facility. The costs of 
maintaining and operating the facility is $87,568 annually. 
The income from the facility is approximately $47,750 annually 
and has been included in the ROI calculation. 

5) Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air, water or noise 
pollution or solid or hazardous waste or to recycling or 
properly disposing of used oil. 

There are no other factors to consider in establishing the 
actual cost of the facility properly allocable to prevention, 
control or reduction of pollution. 

The actual cost of the facility properly allocable to pollution control as 
determined by using these factors is 100%. 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that the 
sole purpose of the facility is to reduce a substantial quantity of solid 
waste through recycling. 

This reduction is accomplished by the use of a material recovery process. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly allocable to pollution 
control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $23,902.48 with 100% allocated to pollution 
control, be issued for the facility claimed in Tax Credit Application No. 
T-2502. 

JM:b 
U:\RECY\RPT\YB11709.51 
(503) 229-5479 
6/15/92 



1. Applicant 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

Marvin Schneider 
Newberg Garbage Service 
PO Box 990 
Newberg, OR 97132 

Application No. T-2923 

The applicant owns and operates a franchised garbage collection and recycling 
facility in Newberg, Oregon. 

Application was made for tax credit for a solid waste recycling facility. 

2. Description of Facility 

The claimed equipment and devices are utilized for expansion of commercial, 
residential and school recycling activities. The equipment and devices 
described in the application are: 

0 

0 

0 

One ton truck with electric tailgate 
Site preparation and concrete work for shipping area 
Bags and stands, buckets, drop boxes, and mate~ial 
identification signs 

Claimed Facility Cost: $52,217.24 
(Accountant's Certification was provided.) 

3. Procedural Requirements 

$17,136.51 
6,615.76 

28 464.97 
$52,217.24 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, 
Division 16. 

The facility met all statutory deadlines in that: 

Installation of the facility was substantially completed on July 1, 1991, and 
placed into operation on July 1, 1991. The application for certification was 
submitted to the Department on August 13, 1991, and the application for final 
certification was found to be complete on June 11, 1992, within 2 years of 
substantial completion of the facility. 
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a. The facility is eligible because the sole purpose of the facility is to 
reduce a substantial quantity of solid waste through recycling. 

This reduction is accomplished by the use of a material recovery process. 

The applicant states that the larger truck, recycling containers and 
expanded shipping area were necessary because of increased recycling 
participation rates, and the public's demand for more _recycling 
opportunities. Door-to-door surveys in Newberg indicate 85% of the 
citizens participate to varying degrees in the recycling program. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 468.190 
have been considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert 
waste products into a salable or usable commodity. 

This factor is applicable because the entire purpose of the truck, 
shipping area and recycling containers/signs is to collect and sort 
recyclable materials. such as glass, tin, newspaper.s and office 
paper. 

The percent allocable determined by using this factor would be 100%. 

2) The estimated annual percent return on the investment in the 
facility. 

The applicant states that for the first 5 years of operation, there 
will be a negative cash flow. This results because the facilities' 
operating cost exceeds estimated annual income from the sale of the 
recycled materials. The' applicant is able to absorb the cost 
because his franchised garbage route in Newberg currently subsidizes 
the recycling operation. 

Using Table 1 of OAR 340-60-030, for a life of 8 years, the percent 
return on investment is zero. As a result, the percent allocable 
would be 100%. 

3) The alternative methods, equipment and costs for achieving the same 
pollution control objective. 

The applicant listed no other 
pollution control objective. 
chose was the most efficient 
collecting the material. 

alternatives for providing the same 
The applicant said the method they 

and cost effective method for 



Application No. T-2923 
Page 3 

4) Any related savings or increase in costs which occur or may occur as 
a result of the installation of the facility. 

There are no savings from operating the facility. The cost of 
maintaining and operating the facilities are $66,500 annually. The 
income from this facility is approximately $53,836 annually and has 
been included in the ROI calculation. 

5) Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air, water or noise 
pollution or solid or hazardous waste or to recycling or properly 
disposing of used oil. 

There are no other factors to consider in establishing the actual 
cost of the facility properly allocable to prevention, control or 
reduction of population. 

The actual cost of the facility properly allocable to pollution control as 
determined by using these factors is 100%. 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that the 
sole purpose of the facility is to reduce a substantial quantity of solid 
waste through recycling. 

This reduction is accomplished by the use of a material recovery process. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly allocable to pollution 
control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $52,217.24 with 100% allocated to pollution 
control, be issued for the facility claimed in Tax Credit Application 
No. T-2923. 

JM:b 
RECY\RPT\YB11703.51 
(503) 229-5479 
April 22, 1992 



Application No. TC-2927 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

A.E. Staley Manufacturing Company 
Stanfield Plant 
2200 East Eldorado Street 
Decatur, Illinois 62525 

The applicant owns and operates a potato starch 
production plant in Stanfield, Oregon. 

Application was made for tax credit for an air pollution 
control facility. 

2. Description of Facility 

The facility consists of three different equipment units 
which control three separate points of emission. The 
packer dust system bag filter controls emissions of 
starch dust from the packaging of starch dust. The lime 
slurry tank bag dump filter prevents lime dust from 
escaping into the work place atmosphere when lime dust is 
loaded. The acid storage tank vent scrubber neutralizes 
gaseous emission from the acid storage tank. 

Expenses were attributed to the following 
Bin vent bag filter 
Lime slurry tank bag dump 
Acid storage tank vent scrubber 

Claimed facility cost: 

categories: 
$3,228.00 
$5,500.00 
$1,000.00 

$9,728.00 

It is the Departments position the following expenses are 
ineligible. 
Lime slurry tank bag dump 
Acid storage tank vent scrubber 
The explanation for this determination is 
section 4 of this report. 

Adjusted claimed facility costs: 

$5,500.00 
$1,000.00 

discussed in 

$3,228.00 

Accountant's 
bag filter. 
costs. 

Certification was provided for the bin vent 
The applicant concurs with the adjusted 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 
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The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed 
May 12, 1989, more than 30 days before construction 
commenced June 15,1989. 

b. The request for preliminary certification was 
approved before the application for final 
certification was made. 

c. Installation of the facility was substantially 
completed on January 29, 1990. The facility was 
placed into operation on January 29, 1990. The 
application for final certification was submitted to 
the Department on January 29, 1992, within two years 
of substantial completion of the facility. The 
application was found to be complete on June 10, 
1992. 

4. Evaluation of Application 

a. Rationale For Eligibility 

The bag filter for the packer dust system is 
eligible because the principal purpose of the 
facility is to comply with a requirement imposed by 
the Department to control fugitive emissions. This 
is in accordance with OAR Chapter 340, sections 21-
050-through 21-60. The emission reduction is 
accomplished by the elimination of air contaminants 
as defined in ORS 468A.005. 

Only a portion of the claimed facility costs are 
eligible for pollution control facility 
certification. The bag filter for the packer dust 
system is eligible because it controls emissions of 
fugitive starch dust. The limestone rock scrubber 
for the acid storage tank is not eligible because 
the applicant is unable to document it's costs. The 
filter for the lime slurry tank bag dump is not 
eligible because it controls fugitive emissions in 
an indoor environment. 

The starch dust is delivered to the bag dump tank by 
a forced air system. The packer dust bag filter 
sits above the tank. The exhaust air passes through 
the filter which removes starch dust from the air 
stream. The filter is emptied as necessary by 
agitation causing the starch dust to fall into the 
packer tank. 

The filter for the lime slurry tank bag dump is not 
eligible because it is not an air cleaning device as 
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defined in ORS 468A.005. The filter does not meet 
this definition because it filters lime dust from an 
indoor environment and emits the filtered air into 
an indoor environment. 

The acid storage tank vent scrubber is not eligible 
because the applicant chose not to document the 
costs. The applicant fabricated this unit on site. 
They could not provide invoices for it's associated 
costs. The applicant was given the opportunity to 
suggest an alternate means of documenting costs but 
felt it would not be worth the time it would take. 

b. Eligible Cost Findings 

In determining the percent of the pollution control 
facility cost allocable to pollution control, the 
following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

A portion of the waste product is converted 
into a salable or usable commodity consisting 
of recovered starch dust. 

2) The estimated annual percent return on the 
investment in the facility. 

The average annual cash flow is $400.00 which 
results from the value of the starch dust 
recovered. Dividing the average annual cash 
flow into the cost of the facility gives a 
return on investment factor of 7. Using Table 
1 of OAR 340-16-30 for a useful life of five 
years gives an annual return on investment of 
0%. As a result, the percent allocable of the 
cost associated with the starch dust packer 
filter is 100%. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant presented no alternative. The 
emission control measures the applicant used 
are low cost measures. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 
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There are no savings or increase in costs as a 
result of the facility modification. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air 
pollution. 

The lime slurry bag dump filter and the 
limestone rock scrubber for the acid storage 
tank costs are not eligible. The reasons were 
discussed in section 4. a: Rational for 
eligibility. The eligible portion of the 
$9,778.00 facility is $3,228.00. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100% of the adjusted claimed facility costs. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for final tax credit 
certification in that the principal of the facility 
is to comply with a requirement imposed by to 
control air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 33%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3,228.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. T-2927. 

Brian Fagot:AQ 
RPTAH50988 
(503) 229-5365 



Application No. TC-3514 

State of Oregon 
Department of Agriculture 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Robert D. Macpherson 
31580 Oakville Road 
Shedd, OR 97377 

The applicant owns and operates a grass seed farm operation in Linn 
County, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is an 80-acre drainage 
tile installation, located north of Highway 228 and west of Bond 
Lane, Linn County, Oregon. The land and buildings are owned by the 
applicant. 

Claimed facility cost: $33,307.75 
(Accountant's Certification was provided.) 

3. Description of farm operation plan to reduce open field burning. 

The applicant has 1,700 acres of perennial grass-seed and 300 acres 
of annual grass-seed under cultivation. Within a comprehensive plan 
to reduce acreage open field burned, the applicant's registration for 
open field burning has declined from 825 acres registered in 1990 to 
715 acres registered in 1991 to 170 acres registered in 1992. 

The conversion of this 80-acre field to an alternative crop effected 
by the drainage tile installation was instrumental in the reduction 
of acres registered for open field burning from 1990 to 1991 because 
it is no longer in grass seed production. The applicant states that 
the drainage tile installation allows him to discontinue open field 
burning on the field. The applicant is alternating a wheat grain 
crop and considering clover as an additional alternative. The 
applicant provided a Division of State Lands wetland determination 
allowing the drainage tile installation. 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The facility has met all statutory 
deadlines in that: 
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Construction of the facility was substantially completed on September 
20, 1990, and the application for final certification was found to be 
complete on May 13, 1992. The application was submitted within two 
years of substantial completion of the facility. 

5. Evaluation of Application 

a. The facility is eligible under ORS 468.150 because the facility is 
an approved alternative method for field sanitation and straw 
utilization and disposal that reduces a substantial quantity of 
air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum 
acreage to be open burned in the Willamette Valley as required in 
OAR 340-26-013; and, the facility's qualification as a "pollution 
control facility", defined in OAR 340-16-025(2) (f) (C): "Drainage 
tile installations which will result in a reduction of grass seed 
acreage under production. 11 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1. The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

The facility does not recover or convert waste products into 
a salable or usable commodity. The facility allows 
production of an alternative crop to grass-seed. 

2. The estimated annual percent return on the investment in the 
facility. 

There is no annual percent return on the investment as 
applicant claims no gross annual income. The alternative 
crop wheat produces a net income comparable to the net income 
produced by the grass-seed crop it replaces according to· 
Oregon State University Enterprise Budgets updated March 
1992. 

3. The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 

There is an increase in operating costs of $800 to annually 
maintain and operate the facility. These costs were 
considered in the return on investment calculation. 
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5. Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air pollution. 

There are no other factors to consider in establishing the 
actual cost of the facility properly allocable to 
prevention, control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution 
control as determined by using these factors is 100%. 

6. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible under ORS 468.150 as an approved 
alternative method for field sanitation and straw utilization and 
disposal that reduces a substantial quantity of air pollution as 
defined in ORS 468A.005. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to 
pollution control is 100%. 

7. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $33,307.75, with 100% 
allocated to pollution control, be issued for the facility claimed in 
Tax Credit Application Number TC-3514. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 378-6792 

jb:kcTC3514 
June 12, 1992 



Application No.T-3643 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Thomas Lundberg 
dba Shadetree Landscape 
2440 S. Hill 
Albany, OR 97321 

The applicant owns and operates a landscape maintenance and 
construction company in Albany, Oregon. 

Application was made for tax credit for a water pollution control 
facility. 

2. Description of Facility 

Wastewater pretreatment system consisting of a covered concrete wash 
slab, oil/water separator and associated plumbing system. 

Claimed Facility Cost: $6,043 
Cost documentation was provided. 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190 and by OAR 
Chapter 340, Division 16. 

The facility met statutory deadline in that construction of the 
facility was substantially completed on December 31, 1990 and 
operational January 1, 1991. The application for certification was 
submitted September 28, 1991 and found to be complete on February 18, 
1992, within 2 years of substantial completion of the facility. 

4. Evaluation of Application 

a. The facility is eligible because the principal purpose of the 
facility is to comply with a requirement imposed by the 
Department to reduce water pollution. This reduction is 
accomplished by the use of treatment works for industrial waste 
as defined in ORS 4688.005. 

The Department issued a National Pollutant Discharge Elimination 
System (NPDES) Permit No. 100790 to the City of Albany to treat 
and discharge domestic sewage to the Willamette River. One of the 
conditions of the permit is for the City of Albany to implement 
an industrial waste pretreatment program for all industrial and 
commercial discharger to its sewer system. 
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Shadetree Landsc.ape is a new discharger to the Albany sewer 
system. Prior to the construction of· the claimed facility, the 
City of Albany reviewed the plans and issued a permit to Shadetree 
Landscape to connect to the sewer. 

The claimed facility is in compliance with the requirements of the 
City of Albany industrial waste pretreatment program. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

The facility does not recover or convert waste products into 
a salable or usable commodity. The sludge collected by the 
facility is disposed in a landfill. 

2) The estimated annual percent return on the investment in the 
facility. 

There is return on investment for the claimed facility. 
There is no income generated by the facility. 

3) The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

There are no known alternatives. The claimed facility was 
required by the City of Albany. 

4) Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 

There are no savings or increase in costs as a result of the 
facility modification. 

5) Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly 
allocable to the prevention, control or reduction of air, 
water or noise pollution or solid or hazardous waste or to 
recycling or properly disposing of used oil. 

The applicant built a storage building which included an 
equipment washing facility. The whole building has a total 
area of 2,800 square feet. The claimed facility has an area 
of 280 square feet. The total cost of the building is 
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$60,427.75. The exact cost of the claimed facility cannot be 
readily itemized because the project was built as a whole. 
The applicant prorated the cost associated to the claimed 
facility by ratio of floor areas. The cost of the facility 
is calculated as follows: 

Cost of the claimed facility 

= $60,427.75 x area of claimed facilitv 
area of the building 

= $60,427.74 x 280 ft.2 
2 2 ,800 ft. 

Cost of claimed facility = $6,043 

The actual cost of the facility properly allocable to pollution 
control as determined by using these factors is 100%. 

5. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible for tax credit certification in that the 
principal purpose of the facility is to comply with a requirement 
imposed by the Department, to reduce water pollution and 
accomplishes this purpose by the use of treatment works for 
industrial waste as defined in ORS 4688.005. 

c. The facility complies with DEQ statutes and rules and permit 
conditions. 

d. The portion of the facility cost that is properly allocable to 
pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $6,043 with 100% allocated to 
pollution control, be issued for the facility claimed in Tax Credit 
Application No. T-3643. 

RCD:crw 
IW\WC10\WC10272 
(503) 229-5876 
6-4-92 



Application No. TC-3691 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Innovation Auto 
7207 SE Johnson Creek Blvd. 
Portland, OR 97206 

The applicant owns and operates an 
and painting in Portland, Oregon. 
vehicle maintenance. 

automotive body repair 
Applicant does its own 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant., The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be five years. 

Claimed Facility Cost: $2190.00 
{Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on October 25, 1991. The facility was placed into 
operation on October 28, 1991. The application for 
certification was submitted to the Department on December 
19, 1991, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 29, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
J1991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $4.50/pound. 
The applicant estimated an annual coolant 
recovery rate of 100 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica-
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tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $2,190.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3691. 

Brian Fagot:a 
MISC\AH50814 
(503) 229-5365 
June 12, 1992 



Application No. 3698 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

A.C.P. Ent. 
17843 SE McLoughlin Blvd. #3 
Milwaukee, OR 97267 

The applicant owns and operates an automobile repair shop 
in Milwaukee, Oregon. Applicant does its own vehicle 
maintenance. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $3095.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on February 15, 1992. The facility was placed into 
operation on February 15, 1992. The applciation for 
certification was submitted to the Department on December 
31, 1991, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 20, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers {SAE) standards, Jl990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $4.60/pound. 
The applicant estimated an annual coolant 
recovery rate of 300 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

5. Summation 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly 
allocable to pollution control as determined by 
using these factors is 100%. 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica-
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tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3095.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. 3698. 

Brian Fagot:a 
MISC\AH50820 
(503) 229-5365 
May 20, 1992 



Application No. 3755 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Precision Motor Car Ltd. 
132 NE Grand Ave. 
Portland, OR 97232 

The applicant owns and operates an automobile repair shop 
in Portland, Oregon. Applicant does its own vehicle 
maintenance. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility cost: $3095.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on September 21, 1991. The facility was placed into 
operation on September 21, 1991. The applciation for 
certification was submitted to the Department on March 
16, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on June 11, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, Jl990 and 
J1991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant virgin coolant at $4.10/pound. 
The applicant estimated an annual coolant 
recovery rate of eight pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this· applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica-
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tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3095.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3755. 

Brian Fagot:a 
MISC\AH50821 
(503) 229-5365 
April 10, 1992 



Application No. TC-3756 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Ryder Truck Rental 
310 N. Columbia Blvd. 
Portland, OR 97217 

The applicant owns and operates a Truck Rental 
establishment in Portland, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be five years. 

Claimed Facility cost: $2,500.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on July 26, 1991. The facility was placed into operation 
on August 12, 1991. The applciation for certification 
was submitted to the Department on March 16, 1992, within 
two years of substantial completion of the facility. The 
application was found to be complete on May 12,1992. 

4. Evaluation of.Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
415 
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Eligible equipment must be certified by Underwriters 
Laboratory {UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2} The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant virgin coolant at $3.70/pound. 
The applicant estimated an annual coolant 
recovery rate of 245 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 

Based on these considerations, the applicant 
estimated the return on investment to be less 
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than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in ins own vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 
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d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $2,500.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3756. 

Brian Fagot:a 
MISC\AH50822 
(503) 229-5365 
May 12, 1992 



Application TC-3760 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

l. Applicant 

Oak Park Automotive Inc. 
4335 Silverton Rd. NE 
Salem, OR 97305 

The applicant owns and operates a general automotive 
repair garage in Salem, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $2,306.32 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on February 20, 1992. The facility was placed into 
operation on February 27, 1992. The applciation for 
certification was submitted to the Department on March 
23, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 13,1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
415 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
J1991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $4.26/pound. 
The applicant estimated an annual coolant 
recovery rate of 50 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 

Based on these considerations, the applicant 
estimated the return on investment to be less 
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than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 
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d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $2306.32 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3760. 

Brian Fagot:a 
LTR\AH50823 
(503) 229-5365 
May 13, 1992 



Application No. TC-3765 

State of Oregon 
Department of Agriculture 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Leavy Farm, Inc. 
22675 Butteville Road NE 
Aurora, OR 97002 

The applicant owns and operates a grass seed farm operation in Marion 
County, Oregon. 

Application was made for tax credit for an air pollution control. 
"i facility. 

2. Description of Claimed Facility 

The facility described in this application is drainage tile 
installation on one 23-acre field and one 18.-acre field, located on 
Butteville Road south of Champoeg Road, Aurora, Oregon. The land and 
buildings are owned by the applicant. 

Claimed facility cost: $28,409.30 
(Accountant's Certification was provided.) 

3. Description of farm operation plan to reduce open field burning. 

The applicant has 135 acres of perennial grass-seed under 
cultivation. Records indicate that the applicant last open field 
burned in 1988; baling off the fields and propane flaming the last 
three years. However, the applicant feels that if he continues to 
grow perennial grass-seed he will need to open field burn 
periodically as propane flaming does not control weeds or volunteer 
grass seeds sufficiently. 

The drainage tile installation has allowed the conversion of the 41 
tiled acres to production of hops obviating the need to ever open 
field burn this acreage again. The drainage tile installation is 
acceptable according to the Soil Conservation Service wetland 
determination. 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The facility has met all statutory 
deadlines in that: 

Construction of the facility was substantially completed on October 
8, 1990, and the application for final certification was found to be 
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complete on May 12, 1992. The application was submitted within two 
years of substantial completion of the facility. 

5. Evaluation of Application 

a. The facility is eligible under ORS 468.150 because the facility is 
an approved alternative method for field sanitation and straw 
utilization and disposal that reduces a substantial quantity of 
air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum 
acreage to be open burned in the Willamette Valley as required in 
OAR 340-26-013; and, the facility's qualification as a "pollution 
control facility", defined in OAR 340-16-025(2) (f) (C): "Drainage 
tile installations which will result in a reduction of grass seed 
acreage under production. 11 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1. The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

The facility does not recover or convert waste products into 
a salable or usable commodity. The facility allows for an 
alternative crop to perennial grass-seed. 

2. The estimated annual percent return on the investment in the 
facility. 

There is no annual percent return on the investment as 
applicant claims no gross annual income. Oregon State 
Extension publications project estimated net income for hops 
to be ten times less than for perennial ryegrass seed. 

3. The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 

There is an increase in operating costs of $410 to annually 
maintain and operate the facility. These costs were 
considered in the return on investment calculation. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air pollution. 
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There are no other factors to consider in establishing the 
actual cost of the facility properly allocable to prevention, 
control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution 
control as determined by using these factors is 100%. 

6. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible under ORS 468.150 as an approved 
alternative method for field sanitation and straw utilization and 
disposal that reduces a substantial quantity of air pollution as 
defined in ORS 468A.005. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to 
pollution control is 100%. 

7. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $28,409, with 100% allocated 
to pollution control, be issued for the facility claimed in Tax 
Credit Application Number TC-3765. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 378-6792 

jb:kcTC3765 
June 12, 1992 



Application No. TC-3767 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Thomas Motors, Inc. 
523 E. Third street 
The Dalles, OR 97058 

The applicant owns and operates an automobile dealership at 
523 E. Third Street, The Dalles OR, facility no. 3678. 

Application was made for a tax credit for a water pollution 
control facility involving underground storage tanks. 

2. Description of Claimed Facility 

The claimed pollution control facilities described in this 
application are the. installation of an underground storage 
tank with fiberglass piping, spill containment system, 
overflow protection and leak detection. 

Claimed facility cost $ 21,754 
(Accountant's certification was provided) 

Percent allocable to pollution control 100% 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and 
by OAR Chapter 340, Division 16. 

The facility was substantially completed on April 12, 
1990 and placed into operation on May 1, 1990. The 
application for certification was submitted to the 
Department on April 1, 1992, within two years of the 
completion date. The application was determined 
complete and filed on June 17, 1992. 
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a. The facility is eligible becau.se the principal purpose 
of the facility is to comply with underground storage 
tank requirements imposed by the federal Environmental 
Protection Agency to prevent pollution of soil and 
water. This is accomplished by preventing releases 
into soil or water. The facility qualifies as a 
"pollution control facility", defined in OAR 
340-16-025(2) (g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

Prior to the installation of pollution control, the 
facility consisted of three bare steel underground 
storage tanks that were removed. 

To respond to requirements established 12-22-88, the 
applicant installed: 

1) For corrosion protection - STIP-3 steel tank with 
anodes. 

2) For spill and overfill prevention - Spill 
containment basins. 

3) For leak detection - Tank monitoring system and 
monitoring wells. 

The applicant reported that soil testing was performed 
at the time of tank removal and no contamination was 
found. 

Based on information currently available, the applicant 
is in compliance with all applicable DEQ regulations in 
that these tanks are permitted and fee payments are 
current. 

The Department concludes that all of the costs claimed 
by the applicant ($21,754) are eligible pursuant to the 
definition of a pollution control facility in ORS 
468.155. 

b. Eligible Cost Findings 

In determining the percent of the eligible pollution 
control facility cost allocable to pollution control, 
the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 
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1) The extent to which the facility is used to 
recover and convert waste products into a salable 
or usable commodity. 

The equipment does not recover or convert waste 
products into a salable or usable commodity. 

2) The estimated annual percent return on the 
investment in the facility. 

There is no annual percent return on investment as 
the applicant claims no gross annual income from 
the facility. 

3) The alternative methods, equipment and costs for 
achieving the same pollution control objective. 

The applicant indicated that no alternative 
methods were considered. The methods chosen are 
acceptable for meeting the requirements of federal 
regulations. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the installation 
of the facility. 

The applicant claims no savings or increase in 
costs as a result of the installation. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of the 
facility properly allocable to pollution control. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control is determined by using these factors 
as displayed in the following table. 



Corrosion Protection: 
STIP-3 tank & 25 1 of 

fiberglass piping 
Anodes 
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Eligible 
Facility 

Cost 

$ 2,518 
94 

Percent Amount 
Allocable Allocable 

23% (1) $ 
100 

588 
94 

Spill & Overfill Prevention: 
Spill containment basins 415 100 415 

Leak Detection: 
Tank monitor system 3,442 90 ( 2) 3,098 
Monitoring wells 197 100 197 

Labor & Equipment 15,088 100 15,088 

Total $21,754 90% $19,480 

(1) The Department has determined the percent 
allocable on the cost of a corrosion protected 
tank and piping system by using a formula based on 
the differenee in cost between the protected tank 
and piping system and an equivalent bare steel 
system as a percent of the protected system. 
Applying this formula to the costs presented by 
the applicant, where the protected system cost is 
$2,518 and the bare steel system is $1,930, the 
resulting portion of the eligible tank and piping 
cost allocable to pollution control is 23%. 

(2) The applicant's cost for a tank monitor is reduced 
to 90% of cost based on a determination by the 
Department that this is the portion properly 
allocable to pollution control since the device 
can serve other purposes, for example, inventory 
control. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory requirements. 
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b. The facility is eligible for tax credit certification 
in that the principal purpose of the claimed facility 
is to.comply with requirements imposed by the federal 
Environmental Protection Agency to prevent pollution of 
soil and water. This is accomplished by preventing 
releases in soil or water. The facility qualifies as a 
"pollution control facility" defined in OAR 
340-16-025(2) (g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 90%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of 
$21,754 with 90% allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. 
TC-3767. 

Mary Lou Perry:ew 
(503) 229-5731 
June 17, 1992 



Application No. TC-3768 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Texaco Refining and Marketing, Inc. 
1800 sw 1st suite 200 
Portland, OR 97201 

The applicant owns and operates a gasoline dispensing 
station at 5524 SE 82nd, Portland OR, facility no. 9855. 

Application was made for a tax credit for a water pollution 
control facility involving underground storage tanks. The 
application also included related air quality Stage I and 
Stage II vapor recovery equipment. 

2. Description of Claimed Facility 

The claimed pollution control facilities described in this 
application are the installation of four fiberglass 
underground storage tanks with fiberglass piping, line leak 
detectors, spill containment basins,- monitoring wells, in 
tank gauges and Stage I and Stage II vapor recovery 
equipment. 

Claimed facility cost $ 55,030 
{Accountant's certification was provided) 

Percent allocable to pollution control 100% 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and 
by OAR Chapter 340, Division 16. 

The facility was substantially completed on March 27, 
1990 and placed into operation on March 27, 1990. The 
application for certification was submitted to the 
Department on March 16, 1992, within two years of the 
completion date. The application was determined 
complete and filed on June 7, 1992. 
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a. The facility is eligible because the principal purpose 
of the facility is to comply with underground storage 
tank requirements imposed by the federal Environmental 
Protection Agency to prevent pollution of soil and 
water. This is accomplished by preventing releases 
into soil or water. The facility qualifies as a 
"pollution control facility", defined in OAR 
340-16-025(2)(g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

Prior to the installation of pollution control, the 
facility did not exist. This is a new installation at 
a clean site. 

To respond to requirements established 12-22-88, the 
applicant installed: 

1) For corrosion protection - Fiberglass tanks and 
piping. 

2) For spill and overfill prevention - Spill 
containment basins and ball floats for vent lines. 

3) For leak detection - In tank gauges and monitoring 
wells. 

The applicant also installed Stage I and stage II vapor 
recovery equipment. 

The applicant did not indicate if any soil assessment 
or tank tightness testing was accomplished before 
undertaking the project. The Department would not 
expect any indication of leaking would have been 
detected during this project since it was not used for 
commercial purposes prior to the tank installation. 

Based on information currently available, the applicant 
is in compliance with all applicable DEQ regulations in 
that these tanks are permitted and fee payments are 
current. 

The Department concludes that all of the costs claimed 
by the applicant ($55,030) are eligible pursuant to the 
definition of a pollution control facility in ORS 
468.155. 
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In determining the percent of the eligible pollution 
control facility cost allocable to pollution control, 
the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a salable 
or usable commodity. 

The equipment does not recover or convert waste 
products into a salable or usable commodity. 

2) The estimated annual percent return on the 
investment in the facility. 

There is no annual percent return on investment as 
the applicant claims no gross annual income from 
the facility. 

3) The alternative methods, equipment and costs for 
achieving the same pollution control objective. 

The applicant indicated that no alternative 
methods were considered. The methods chosen are 
,acceptable for meeting the requirements of federal 
regulations. 

4) Any related savings or increase in costs,which 
occur or may occur as a result of the installation 
of the facility. 

The applicant claims no savings or increase in 
costs as a result of the installation. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of the 
facility properly allocable to pollution control. 

The applicant estimated that 66% of the claimed 
facility cost of $55,030 is allocable to pollution 
control. The applicant arrived at this estimate 
by calculating the difference between the 
fiberglass systems and bare steel systems, 
reducing the amount of concrete work and 
calculating the reduction for the in tank gauge. 
(The Department routinely makes those 
calculations, see page 4.) 



Application No. TC-3768 
Page 4 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control is determined by using these factors 
as displayed in the following table. 

Eligible 
Facility Percent Amount 

Cost Allocable Allocable 
-~==-

Corrosion Protection: 
Fiberglass tanks and 620 1 

of fiberglass piping $26,041 38%(1) $ 9,992 

Spill & Overfill Prevention: 
Spill containment basins 
Ball float valves 

Leak Detection: 
Tank monitor system 
Line leak detectors 
Monitoring wells 

Labor & materials 

Total 

765 
816 

4,986 
560 
412 

21, 450 

$55,030 

100 
100 

90 
100 
100 

100 

70% 

(2) 

765 
816 

4,487 
560 
412 

21. 450 

$38,482 

(1) The Department has determined the percent 
allocable on the cost of a corrosion protected 
tank and piping system by using a formula based on 
the difference in cost between the protected tank 
and piping system and an equivalent bare steel 
system as a percent of the protected system. 
Applying this formula to the costs presented by 
the applicant, where the protected system cost is 
$26,041 and the bare steel system is $16,049, the 
resulting portion of the eligible tank and piping 
cost allocable to pollution control is 38%. 

(2) The applicant's cost for a tank monitor is reduced 
to 90% of cost based on a determination by the 
Department that this is the portion properly 
allocable to pollution control since the device 
can serve other purposes, for example, inventory 
control. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory requirements. 
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b. The facility is eligible for tax credit certification 
in that the principal purpose of the claimed facility 
is to comply with requirements imposed by the federal 
Environmental Protection Agency to prevent pollution of 
soil and water. This.is accomplished by preventing 
releases in soil or water. The facility qualifies as a 
"pollution control facility" defined in OAR 
340-16-025(2) (g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 70%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of 
$55,030 with 70% allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. 
TC-3768. 

Mary Lou Perry:ew 
(503) 229-5731 
June 17, 1992 



Application No. TC-3774 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Gary Smerdon Automotive 
3545 Demaray Drive 
Grants Pass, OR 97527 

The applicant owns and operates a Automotive Repair 
Garage in Grants Pass, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $2,655.61 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on December 12, 1991. The facility was placed into 
operation on December 29, 1991. The applciation for 
certification was submitted to the Department on April 
10, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on April 21, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL} as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE} standards, J1990 and 
J1991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1} The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2} The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $6.00/pound. 
The applicant estimated an annual coolant 
recovery rate of 200 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 
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c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution control Facility certificate bearing the cost 
of $2,655.61 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax credit Application 
No. TC-3774. 

Brian Fagot:a 
MISC\AH50824 
(503) 229-5365 
May 12, 1992 



Application No. TC-3776 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Willamette Industries, Inc. 
Beaverton Corrugated 
5500 SW Western Avenue 
Beaverton, OR 97005 

The applicant owns and operates a corrugated box 
manufacturing plant in Beaverton, Oregon. Applicant does 
its own vehicle maintenance. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be ten years. 

Claimed Facility Cost: $2,800.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on March 12, 1992. The facility was placed into 
operation on March 16, 1992. The applciation for 
certification was submitted to the Department on April 
13, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 12, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
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comply with ORS 468.612-621 and OAR 340-22-410 to 
415 

Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers {SAE) standards, Jl990 and 
Jl991, .or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant virgin coolant at $5.33/pound. 
The applicant estimated an annual coolant 
recovery rate of 120 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. · 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in its own vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution .. 
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c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility certificate bearing the cost 
of $2,800.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3776. 

Brian Fagot:a 
MISC\AH50825 
(503) 229-5365 
May 12, 1992 



Application No. TC-3777 

State of Oregon 
Department of Agriculture 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Davidson Farms, Inc. 
18361 River Road NE 
St. Paul, Oregon 97137 

The applicant owns and operates a grass seed farm operation in Marion 
county, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is 1,929' of 8" tile, 
4,597' of 6" tile, 75' of 5" tile, and 50,845' of 4" tile with three 
outlet pipes installed underground on 62.2 acres, located at about 
18891 River Road NE, St. Paul, Oregon. The land and buildings are 
owned by the applicant. 

Claimed facility cost: $38,916.40 
(Accountant's Certification was provided and the applicant provided 
a copy of the invoice.) 

3. Description of farm operation plan to reduce open field burning. 

The applicant has 700 acres of perennial grass seed varieties under 
cultivation. Acres registered for open field burning have been 
reduced over the period of 1989 to 1991 from 720 acres to 491 acres. 
The applicant states that a limited amount of straw can be given away 
each year; even though the straw is given away free; and it is 
apparent that alternative crops will be needed as a means to ,·,reduce 
grass seed production and permanently eliminate the need for grass 
seed straw open field burning. 

Tiling extends the season because the land can be prepared earlier 
for standard row crop plantings. The tiling drains the land making 
it available for staggered plantings of cannery crops and occasional 
wheat production. 

The Soil Conservation Service has determined this 62.2 acres to be 
prior converted wetlands and not subject to the Food Security Act 
unless the area reverts to wetland as a result of abandonment. 
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The facility is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The facility has met all statutory 
deadlines in that: 

Construction of the facility was substantially completed on October 
10, 1991. The application for final certification was found to be 
complete on June 1, 1992. The application was submitted within two 
years of substantial completion of the facility. 

5. Evaluation of Application 

a. The facility is eligible under ORS 468.150 because the facility is 
an approved alternative method for field sanitation and straw 
utilization and disposal that reduces a substantial quantity of 
air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum 
acreage to be open burned in the Willamette Valley as required in 
OAR 340-26-013; and, the facility's qualification as a "pollution 
control facility", defined in OAR 340-16-025(2)(f)(C): Drainage 
tile installations which will result in a reduction of grass seed 
acreage under production." 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1. The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

The facility does not recover or convert waste products into 
a salable or usable commodity. The drainage tile 
installation facilitates the reduction in acreage planted to 
grass seed production. 

2. The estimated annual percent return on the investment in the 
facility. 

There is no annual percent return on the investment as 
applicant claims no gross annual income. 

3. The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 



Application No. TC-3777 
Page 3 

There is an increase in operating costs of $500 to annually 
maintain and operate the facility. These costs were 
considered in the return on investment calculation. 

The savings of $10/acre from not registering this acreage for 
open field burning is off set by the incurred costs of 
plowing at $12/acre and (3) disk/cultipacker land 
preparations at $9/acre. 

The applicant states that farm use value of land is usually 
determined by the rental value of area farmland. Tiled and 
non-tiled land rents are comparative in the applicants area, 
thus tiling does not increase appraised farm deferred value 
or market value. 

The applicant has shown little, if any, net return advantage 
of row crops or wheat compared to perennial grass seed. The 
net return ranges from $110/acre to $250/acre for perennial 
ryegrass, $50/acre to $100/acre for wheat, and $180/acre to 
$250/acre for green beans grown for cannery processing. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air pollution. 

There are no other factors to consider in establishing the 
actual cost of the facility properly allocable to 
prevention, control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution 
control as determined by using these factors is 100%. 

6. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines. 

b. The facility is eligible under ORS 468.150 as an approved 
alternative method for field sanitation and straw utilization and 
disposal that reduces a substantial quantity of air pollution as 
defined in ORS 468A.005. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to 
pollution control is 100%. 
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Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $38,916.40, with 100% 
allocated to pollution control, be issued for the facility claimed in 
Tax Credit Application Number TC-3777. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 378-6792 

jb:bmTC3777 
June 1, 1992 



Application No. TC-3779 

State of Oregon · 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

MJC Enterprises 
185 W. Main Street 
Vale, OR 97918 

The applicant owns and operates a automotive repair shop 
in Vale, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be five years. 

Claimed Facility cost: $5,200.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on October 28, 1991. The facility was placed into 
operation on October 28, 1991. -The applciation for 
certification was submitted to the Department on April 
16, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on April 21, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
415 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the 
income generated to from the sale of recycled 
coolant at $2.00/pound. The applicant 
estimated an annual coolant recovery rate of 90 
pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 

Based on these considerations, the applicant 
estimated the return on investment to be less 
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than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
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allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $5,200.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3779. 

Brian Fagot:a 
MISC\AH50826 
(503} 229-5365 
May 12, 1992 



Application No. TC-3781 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

B & G Quality Automotive & Electric Inc. 
1330 B West Sixth Ave. 
Eugene, OR 97402 

The applicant owns and operates an automotive repair 
garage in Eugene, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $2,025.00 
{Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on July 18, 1991. The facility was placed into operation 
on July 20, 1991. The applciation for certification was 
submitted to the Department on April 17, 1992, within two 
years of substantial completion of the facility. The 
application was found to be complete on May 12, 1992. 

4. Evaluation of Application 

a. The facility' is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
415 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, Jl990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $3.66/pound. 
The applicant estimated an annual coolant 
recovery rate of 120 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 

Based on these considerations, the applicant 
estimated the return on investment to be less 
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than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 

·installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

The claimed cost of the facility included the 
cost for an additional thirty pound cylinder. 
The use of this cylinder makes the operation of 
the recovery unit more efficient. However it 
is not necessary for the use of the equipment. 
In the past the Department has not allowed the 
cost of an extra cylinder in the facility cost. 
Therefore, only $1950.00 or 96% is allocable to 
pollution control. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
96%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
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is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 96%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $2,025.00 with 96% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3781. 

Brian Fagot:a 
MISC\AH50827 
(503) 229-5365 
May 12, 1992 



Application No. TC-3783 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

David Doerfler 
13883 Doerfler Rd. SE 
Silverton, OR 97381 

The applicant owns 
Silverton, Oregon. 
maintenance. 

and operates a farming operation in 
Applicant does its own vehicle 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be ten years. 

Claimed Facility Cost: $3,726.08 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on December 31, 1991. The facility was placed into 
operation on February 1, 1992. The applciation for 
certification was submitted to the Department on April 
24,1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 13, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
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defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
415 

Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $5.20/pound. 
The applicant estimated an annual coolant 
recovery rate of 200 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in its own vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 
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d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3,726.08 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3783. 

Brian Fagot:a 
MISC\AH50828 
{503) 229-5365 
May 13, 1992 



Application No. TC-3785 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Allen's Automotive & Towing, Inc. 
4120 SE Gladstone 
Portland, OR 97202 

The applicant owns and operates a automotive towing and 
repair business in Portland, Oregon. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $3,196.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on April 21, 1992. The facility was placed into 
operation on April 21, 1992. The applciation for 
certification was submitted to the Department on April 
27, 1992, within two years of substantial completion of 
the facility. The application was found to be complete 
on May 13, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
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comply with ORS 468.612-621 and OAR 340-22-410 to 
415 

Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $5.50/pound. 
The applicant estimated an annual coolant 
recovery rate of 60 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 
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d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility certificate bearing the cost 
of $3,196.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3785. . 

Brian Fagot:a 
MISC\AH50829 
(503) 229-5365 
May 13, 1992 



Application No. TC-3789. 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Texaco Refining and Marketing, Inc. 
1800 SW 1st suite 200 
Portland, OR 97201 

The applicant owns and operates a gasoline dispensing 
station at 13018 SE stark, Portland OR, facility no. 861. 

Application was made for a tax credit for a water pollution 
control facility involving underground storage tanks. The 
application also included related air quality Stage I and 
Stage II vapor recovery equipment. 

2. Description of Claimed Facility 

The claimed pollution control facilities described in this 
application are the installation of five double wall 
fiberglass underground storage tanks with fiberglass piping, 
line leak detectors, spill containment basins, ball float 
valves, monitoring wells, in tank gauges and stage I and 
stage II vapor recovery equipment. 

Claimed facility cost $139,635 
{Accountant's certification was provided) 

Percent allocable to pollution control 100% 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and 
by OAR Chapter 340, Division 16. 

The facility was substantially completed on May 26, 
1990 and placed into operation on May 26, 1990. The 
application for certification was submitted to the 
Department on April 29, 1992, within two years of the 
completion date. The application was determined 
complete and filed on June 10, 1992. 
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a. The facility is eligible because the principal purpose 
of the facility is to comply with underground storage 
tank requirements imposed by the federal Environmental 
Protection Agency to prevent pollution of soil and 
water. This is accomplished by preventing releases 
into soil or water. The facility qualifies as a 
"pollution control facility", defined in OAR 
340-16-025(2) (g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

Prior to the installation of pollution control, the 
facility consisted of five bare steel underground 
storage tanks which were removed. 

To respond to requirements established 12-22-88, the 
applicant installed: 

1) For corrosion protection - Double wall fiberglass 
tanks and piping. 

2) For spill and overfill prevention - Spill 
containment basins and ball floats valves. 

3) For leak detection - In tank gauges, line leak 
detectors and monitoring wells. 

The applicant also installed Stage I and stage II vapor 
recovery equipment. 

The applicant reported that soil testing was performed 
at the time of tank removal and no contamination was 
found. 

Based on information currently available, the applicant 
is in compliance with all applicable DEQ regulations in 
that these tanks are permitted and fee payments are 
current. 

The Department concludes that all of the costs claimed 
by the applicant ($139,635) are eligible pursuant to 
the definition of a pollution control facility in ORS 
468.155. 

b. Eligible Cost Findings 

In determining the percent of the eligible pollution 
control facility cost allocable to pollution control, 
the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 
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1) The extent to which the facility is used to 
recover and convert waste products into a salable 
or usable commodity. 

The equipment does not recover or convert waste 
products into a salable or usable commodity. 

2) The estimated annual percent return on the 
investment in the facility. 

There is no annual percent return on investment as 
the applicant claims no gross annual income from 
the facility. 

3) The alternative methods, equipment and costs for 
achieving the same pollution control objective. 

The applicant indicated that no alternative 
methods were considered. The methods chosen are 
acceptable for meeting the requirements of federal 
regulations. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the installation 
of the facility. 

The applicant claims no savings or increase in 
costs as a result of the installation. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of the 
facility properly allocable to pollution control. 

The applicant estimated that 99% of the claimed 
facility cost of $139,635 is allocable to 
pollution control. The applicant arrived at this 
estimate by deducting 10% of the in tank gauge 
cost. (The Department routinely makes this 
calculations, see page 4.) 

There are no other factors to consider in 
establishing the actual cost of the faci1ity 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control is determined by using these factors 
as displayed in the following table. 
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Corrosion Protection: 
Fiberglass tanks and 756' 

Eligible 
Facility 

Cost 

of fiberglass piping $ 49,240 

Spill & overfill Prevention: 
Spill containment basins 
Ball float valves 
Overfill alarm 

Leak Detection: 
In tank gauge 
Line leak detectors 
Turbine leak detectors 
Monitoring wells 

Labor & materials 

Total 

1,006 
907 
175 

4,803 
5,606 

588 
593 

76,717 

$139,635 

Percent Amount 
Allocable Allocable 

35%(1)$ 17,200 

100 
100 
100 

90 
100 
100 
100 

100 

77% 

(2) 

1,006 
907 
175 

4,323 
5,606 

588 
593 

76.717 

$106,940 

(1) The Department has determined the percent 
allocable on the cost of a corrosion protected 
tank and piping system by using a formula based on 
the difference in cost between the protected tank 
and piping system and an equivalent bare steel 
system as a percent of the protected system. 
Applying this formula to the costs presented by 
the applicant, where the protected system cost is 
$49,240 and the bare steel system is $32,040, the 
resulting portion of the eligible tank and piping 
cost allocable to pollution control is 35%. 

(2) The applicant's cost for a tank monitor is reduced 
to 90% of cost based on a determination by the 
Department that this is the portion properly 
allocable to pollution control since the device 
can serve other purposes, for example, inventory 
control. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory requirements. 
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b. The facility is eligible for tax credit certification 
in that the principal purpose of the claimed facility 
is to comply with requirements imposed by the federal 
Environmental Protection Agency to prevent pollution of 
soil and water. This is accomplished by preventing 
releases in soil or water. The facility qualifies as a 
"pollution control facility" defined in OAR 
340-16-025(2) (g): "Installation or construction of 
facilities which will be used to detect, deter or 
prevent spills or unauthorized releases." 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 77%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost of 
$139,635 with 77% allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. 
TC-3789. 

Mary Lou Perry:ew 
(503) 229-5731 
June 17, 1992 



Application No. TC-3791 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Metallurgical Corporation 
P.O. Box 580 
Albany, OR 97321 

The applicant owns and operates a Titanium manufacturing 
plant in Albany, Oregon. 

Application was made for tax credit for an air pollution 
control facility. 

2. Description of Facility 

The claimed facility is a Duall scrubber and associated 
support equipment. The facility controls particulate 
emissions from a Titanium reduction furnace. The exhaust 
from the furnace is drawn into a duct system and 
delivered to the scrubber. The duall scrubber reduces 
particulate levels in the air stream to levels required 
by Air Contaminant Discharge Permit #22-0328. 

Expenses were attributed to the following 
Duall scrubber 
Blower 
Foundation and structure 
Ducting and hood 

Claimed Facility Cost: 

Accountant's Certification was provided. 

3. Procedural Requirements 

categories: 
$21,623.00 
$13,348.00 
$10,624.00 
$25,752.00 

$71,347.00 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

The facility met all statutory deadlines in that: 

a. The request for preliminary certification was filed 
March 11, 1988, more than 30 days before 
construction commenced on February 1, 1989. 

b. The request for preliminary certification was 
approved before the application for final 
certification was made. 

c. Construction, of the facility was substantially 
completed on August 15, 1990 and placed into 
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operation on September 30, 1990. The application 
for certification was submitted to the Department on 
May 8, 1992, within two years of substantial 
completion of the facility. The application was 
found to be complete on June 10, 1992. 

4. Evaluation of Application 

a. Rationale For Eligibility 

The facility is eligible because its principal 
purpose is to comply with a requirement imposed by 
the Department to control air pollution. This is in 
accordance with OAR chapter 340, sections 21-35 
through 21-45. The air contaminant discharge permit 
for this source, 22-0328, item 4(a) requires the 
permittee to limit particulate emissions from the 
Titanium sponge plant. The emission reduction is 
accomplished by the elimination of air contaminants 
as defined in ORS 468A.005. 

Duall scrubbers have been effective in controlling 
emissions of the sponge.reduction furnaces prior to 
the addition of furnace #8. The Duall scrubber 
claimed in this application provides additional 
pollution control for increased production. The 
plant is considered to be in compliance. 

The Duall scrubber controls particulate emissions 
from sponge reduction furnace #8. The exhaust air 
stream from the furnace is drawn into a duct system 
through three hoods located over the furnace. The 
duct system routes the exhaust to the scrubber. The 
front section of the scrubber sprays a water mist 
into the exhaust stream which wets and cools the gas 
stream while dissolving some of the particulates. 
The gas stream continues into the next section of 
the scrubber which is filled with packing material. 
composed of spherical polypropolene. The s·pheres 
are hollow with an irregular surface inside. This 
configuration presents a large surface area for the 
exhaust air to pass over. The surface of this 
section is kept moist with the water spray. 
Particlulates in the gas stream encounter this large 
moist surface area which they collide with and 
adhere to. In the next section the exhaust air 
stream passes through a louvre type barrier. The 
water in the exhaust stream impacts with this 
barrier. The decreased momentum releases the water 
from the exhaust stream. The dry exhaust is drawn 
through the fan and vented through the stack on the 
scrubber. 

The air contaminants processed by the scrubber are 
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transferred from air to water. The waste water from 
the scrubber is treated in Oregon Metallurgical 
Corporation's waste water treatment facility. 

b. Eligible Cost Findings 

In determining the percent of the pollution control 
facility cost allocable to pollution control, the 
following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The facility does not recover or convert waste 
products into a salable or usable commodity. 

2) The estimated annual percent return on the 
investment in the facility. 

The applicant indicates in the application 
there is no income or savings from the 
facility, so there is no return on the 
investment. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

Several control measures are available. The 
Duall scrubber represented the most efficient 
low cost alternative to higher efficiency 
control. The success rate with previous 
scrubbers justifies this selection further. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are no savings from the facility. The 
cost of maintaining and operating the facility 
is approximately $22,000 annually. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air 
pollution. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. The principal purpose 
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of the facility is to control a substantial 
quantity of air pollution. 

The actual cost of the facility properly allocable 
to pollution control as determined by using this 
factor or these factors is 100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for final tax credit 
certification in that the principal purpose of the 
facility is to comply with a requirement imposed by 
the Department to control air pollution. 

c. The facility complies with DEQ statutes and rules 
and permit conditions. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $71,347.00 with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit 
Application No. TC-3791. 

Brian Fagot:AQ 
RPTAH50990 
(503) 229-5365 



Application No. TC-3795 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Sheppard Motors Ltd. 
2300 w. 7th. Avenue 
Eugene, OR 97402 

The applicant owns and operates a new car 
service establishment in Eugene, Oregon. 
its own vehicle maintenance. 

sales and 
Applicant does 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be ten years. 

Claimed Facility Cost: $3,789.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on June21, 1990. The facility was placed into operation 
on June 21, 1990. The applciation for certification was 
submitted to the Department on May 15, 1992, within two 
years of substantial completion of the facility. The 
application was found to be complete on June 1, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
comply with ORS 468.612-621 and OAR 340-22-410 to 
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Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. rt prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $2.88/pound. 
The applicant estimated an annual coolant 
recovery rate of 200 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 
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b. The facility is eligible for tax credit certifica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3,789.00 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3795. 

Brian Fagot:a 
MISC\AH50830 
{503) 229-5365 
June 12, 1992 



Application No. TC-3797 

State of Oregon 
Department of Agriculture 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Robert A. & Gregg Ditchen 
9712 Nusom Road NE 
Silverton OR 97381 

The applicant owns and operates a grass seed farm operation in 
Marion County, Oregon. 

Application was made for tax credit for an air pollution control 
facility. 

2. Description of Claimed Facility 

The facility described in this application is a 94' x 52' x 22' stick 
on stud, metal wall, grass seed straw storage building, located at 
6688 Juniper Street NE, Salem, Oregon. The land and buildings are 
owned by the applicant. 

Claimed facility cost: $26,664 
(Accountant's Certification was provided.) 

3. Description of farm operation plan to reduce open field burning. 

The applicant has 257 acres of perennial grass seed under 
cultivation. For the past several years the applicant has relied on 
custom balers to remove the bulk residue from his fields in exchange 
for the straw and following that up with either propane flaming or 
chopping the stubble and plowing it under. 

The applicant states that "to retain baling services and keep baling 
expenses economical, the shed became a necessity. Without this straw 
storage facility, baling would become too expensive and we would have 
to resort to the more economical practice of field burning again." 
This statement represents a consistency throughout the Willamette 
Valley -- to retain custom balers, growers must provide storage 
facilities. 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The facility has met all statutory 
deadlines in that: 

Construction of the facility was substantially completed on 
September 1, 1990 and the application for final certification was 
found to be complete on June 2, 1992. The application was submitted 
within two years of substantial completion of the facility. 
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a. The facility is eligible under ORS 468.150 because the facility is 
an approved alternative method for field sanitation and straw 
utilization and disposal that reduces a substantial quantity of 
air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum 
acreage to be open burned in the Willamette Valley as required in 
OAR 340-26-013; and, the facility's qualification as a "pollution 
control facility", defined in OAR 340-16-025(2) (f) )A): "Facility, 
facilities, and land for gathering, densifying, processing, 
handling, storing, transporting and incorporating grass straw or 
straw based products which will result in reduction of open field 
burning. n 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1. The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

The facility promotes the conversion of a waste product 
(straw) into a salable commodity by providing protection from 
the elements. The straw storage building promotes the 
reliability of the custom baler services. 

2. The estimated annual percent return on the investment in the 
facility. 

There is no annual percent return on the investment as 
applicant claims no gross annual income. 

3. The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the installation of the facility. 

There is an increase in operating costs of $701 to annually 
maintain and operate the facility. These costs were 
considered in the return on investment calculation. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the facility properly allocable 
to the prevention, control or reduction of air pollution. 
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There are no other factors to consider in establishing the 
actual cost of the facility properly allocable to 
prevention, control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution 
control as determined by using these factors is 100%. 

6. Summation 

a. The facility was constructed in accordance with all regulatory 
deadlines, 

b. The facility is eligible under ORS 468.150 as an approved 
alternative method for field sanitation and straw utilization and 
disposal that reduces a substantial quantity of air pollution as 
defined in ORS 468A.005. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to 
pollution control is 100%. 

7. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $26,664, with 100% allocated 
to pollution control, be issued for the facility claimed in Tax 
Credit Application Number TC-3797. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 378-6792 

jb:bmTC3797 
June 3, 1992 



Application No. TC-3798 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

DeLon Motor Company. 
4403 Commercial street SE 
Salem, OR 97302 

' The applicant owns and operates an automobile sales and 
service establishment in Salem, Oregon. Applicant does 
its own vehicle maintenance. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be five years. 

Claimed Facility Cost: $3,295.00 
(Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on April 29, 1991. The facility was placed into 
operation on April 29, 1991. The application for 
certification was submitted to the Department on June 1, 
1992, within two years of substantial completion of the 
facility. The application was found to be complete on 
June 12, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
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comply with ORS 468.612-621 and OAR 340-22-410 to 
415 

Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, Jl990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $4.95/pound. 
The applicant estimated an annual coolant 
recovery rate of 120 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100%. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for tax credit certifica-
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tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $3,295 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3798. 

Brian Fagot:a 
MISC\AH50831 
(503) 229-5365 
June 12, 1992 



Application No. TC-3800 

state of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Shrope's Chevron, Inc. 
7085 SW Nyberg Rd. 
Tualatin, OR 97062 

The applicant owns and operates a gasoline and service 
station in Tualatin, Oregon. Applicant does its own 
vehicle maintenance. 

Application was made for tax credit for an air pollution 
control facility which is owned by the applicant. 

2. Description of Facility 

Facility is a machine which removes and cleans auto air 
conditioner coolant. The machine is self contained and 
includes pumps, tubing, valves and filters which rid the 
spent coolant of oil, excess air, water, acids and 
contaminant particles. 

The applicant has identified the useful life of the 
equipment to be three years. 

Claimed Facility Cost: $2,003 
{Costs have been documented) 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

Installation of the facility was substantially completed 
on February 13, 1991. The facility was placed into 
operation on February 13, 1991. The application for 
certification was submitted to the Department on June 1, 
1992, within two years of substantial completion of the 
facility. The application was found to be complete on 
June 12, 1992. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department, to reduce air 
pollution. This reduction is accomplished by 
capturing and/or recycling air contaminants, as 
defined in ORS 468.275. The requirement is to 
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comply with ORS 468.612-621 and OAR 340-22-410 to 
415 

Eligible equipment must be certified by Underwriters 
Laboratory (UL) as meeting the requirements and 
specifications of UL1963 and the Society of 
Automotive Engineers (SAE) standards, J1990 and 
Jl991, or other requirements and specifications 
determined by the Department as being equivalent. 
The facility meets these requirements. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been. considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The recovery and recycling machine serves two 
purposes. It prevents the release of spent 
auto A/C coolant to the environment, thereby 
meeting Department regulations requiring 
capture of this air contaminant. Second, it 
provides a means to recover and clean waste 
coolant for reuse as an auto A/C coolant. 

2) The estimated annual percent return on the 
investment in the facility. 

The percent return on investment from facility 
use was calculated using coolant cost and 
retrieval rate data from the applicant and 
generic cost of facility operations estimated 
by the Department. 

Specifically, the applicant estimated the cost 
to applicant of virgin coolant at $5.50/pound. 
The applicant estimated an annual coolant 
recovery rate of 60 pounds. 

In estimating the operating costs for use of 
the recovery and recycling machine, the 
Department developed a standardized methodology 
which considers the following factors: 

o Electricity consumption of machine 
o Additional labor to operate machine 
o Machine maintenance costs 
o Depreciation of machine 
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Based on these considerations, the applicant 
estimated the return on investment to be less 
than zero, in that machine operating costs 
exceeded income from the use of the machine. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

The applicant has identified no alternatives. 

4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There are savings from the facility to recover 
and reuse coolant. The applicant may use the 
recycled coolant in customer vehicles. In this 
case the savings are tied to the displaced cost 
of virgin coolant. Alternately, the applicant 
could sell the coolant to a second shop where 
the coolant is used. In this case the savings 
to the applicant are tied to the sales price of 
recycled coolant. 

However, for this applicant increases in busi
ness operations and maintenance costs exceeded 
facility savings. These cost estimates are 
discussed in 2) above. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing of used 
oil. 

There are no other factors to consider in 
establishing the actual cost of the facility 
properly allocable to prevention, control or 
reduction of pollution. 

The actual cost of the facility properly allocable to 
pollution control as determined by using these factors is 
100% .. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 
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b. The facility is eligible for tax credit certif ica
tion in that the principal purpose of the facility 
is to comply with a requirement imposed by the 
Department, to reduce air pollution. 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $2,003 with 100% allocated to pollution control, be 
issued for the facility claimed in Tax Credit Application 
No. TC-3800. 

Brian Fagot:a 
MISC\AH50832 
(503) 229-5365 
June 12, 1992 



Application No. T-2884 

STATE OF OREGON 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Waste Systems, Inc. 
Columbia Ridge Landfill and Recycling Center 
18177 Cedar Springs Road 
Arlington, OR 97812 

The applicant owns and operates a municipal solid waste landfill in Arlington, 
Oregon. 
Application was made for tax credit for a water pollution control facility. 

2. Description of Facility 

The facility is the module one cell liner consisting of three feet of compacted soil, 
an 8 oz. geotextile layer, one foot of drainage material with piping, a 16 oz. 
geotextile cushion, 60-mil thick high density polyethylene liner, secondary 
collection and leak detection system, leachate evaporation basin with liner, a 
sedimentation basin without a liner and a groundwater monitoring system with 
seven wells. 

Claimed Facility Cost: $3, 093, 687 consisting of: 
Leachate Pond Design 
Ground Water Monitoring System 
Ground Water Monitoring Pumps 
Liner Installation 
Liner Material 
Liner QA/QC 

(Accountant's Certification was provided). 

3. Procedural Requirements 

$ 68,909.84 
$ 300,206.37 
$ 27,171.20 
$1,814,816.35 
$ 598,004.85 
$ 284,578.32 

The facility is governed by ORS 468.150 through 468.190 and by OAR Chapter 
340, Division 16. The facility met statutory deadlines in that construction of the 
facility was begun in March 1989, substantially completed on December 28, 1989 
and placed into operation January 2, 1990. The application was submitted to the 
Department December 20, 1991, for certification and was found to be technically 
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complete on February 10, 1992, within 2 years of substantial completion of the 
facility. Preliminary Certification for Pollution Control Tax Credit was approved 
on May 17, 1989. 

4. Evaluation of Application 

a. The facility is eligible because the principal purpose of the facility is to 
comply with a requirement imposed by the Department (DEQ) and the 
federal Environmental Protection Agency (EPA), to prevent water pollution. 
The requirement is to comply with OAR 340-61. 

b. Eligible Cost Findings 
In determining the percent of the pollution control facility cost allocable to 
pollution control, the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert waste 
products into a salable or usable commodity. 
The facility does not recover or convert waste products (leachate) 
into a salable or usable commodity. 

2) The estimated annual percent return on the investment in the facility. 
There is no return on investment for this facility because the 
applicant claims there is no income derived from the liner, leachate 
pond, or leachate collection system. 

3) The alternative methods. equipment and costs for achieving the same 
pollution control objective. 
There are no known alternatives, the liner, leachate pond, and 
leachate collection system are specified requirements of DEQ Solid 
Waste Permit number 391. 

4) Any related savings or increase in costs which occur or may occur as 
a result of the installation of the facilities. 
There are no savings realized from the installation of the facilities. 

5) Any other factors which are relevant in establishing the portion of 
the actual cost of the facility properly allocable to the prevention. 
control or reduction of air. water or noise pollution or solid or 
hazardous waste or to recycling or properly disposing of used oil. 
In accordance with the Commissions direction, the Department has 
contracted with a private accounting service to evaluate the facility 
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costs of the pollution control facilities with costs at or exceeding 
$250,000. This evaluation has been provided on TC 2884 by 
Symonds, Evans & Larson certified public accountants (see attached 
report). 
Through this evaluation, the contractor has identified the following 
issues. 

1. It appears unclear as to whether the company may have return 
on facility costs if the fees to use the facilities are in part 
determined as the costs to construct the required pollution 
control facilities. 
Department response: Craig Lewis, Senior Management 
Analyst at METRO, informed staff that Oregon Waste 
Systems based its bid on a unit price per ton disposal cost and 
fixed costs. Oregon Waste Systems is not a regulated utility 
and its rates are set competitively. The company may be able 
to recover its capital costs by passing these costs on to 
customers, however this is not dissimilar to other tax credit 
applications which are approved where the applicant is able to 
pass pollution control costs on to its customers. 

2. Although the company did exclude the costs of excavation 
related to module 1, it is not clear as to whether such costs 
are allowable. 
Department response: It was the Department's and 
Commissions' previous determination that excavation costs 
necessary to construct a landfill are not eligible costs. 

The contractor has concluded that through its review, with the 
exception of #1 above, no irregularities were identified that indicates 
further adjustment of costs. 

The actual cost of the facility properly allocable to pollution control as 
determined by using these factors is 100 % . 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for tax credit certification in that the principal 
purpose of the facility is to comply with a requirement imposed by the 
Department and the federal Environmental Protection Agency to prevent 
groundwater pollution. 
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c. The facility complies with DEQ statutes and rules and permit conditions. 

d. The portion of the facility cost that is properly allocable to pollution control 
is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $3,093,687 with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application No. T-2884. 

BRD:ks 
SW\RPT\SK4053 7-9-92 



Application No. TC-3750 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Willamette Industries, Inc. 
Dallas 
3800 First Interstate Tower 
Portland, OR 97201 

The applicant owns and operates a sawmill and plywood 
mill in Dallas, Oregon. 

Application was made for tax credit for an air pollution 
control facility. 

2. Description of Facility 

The facility controls emissions of vaporized hydrocarbons 
from three veneer dryers. The vented air from the dryers 
is drawn through a duct system. An EFB electrostatic 
precipitator, model HFC 60, receives the air vented by 
the veneer dryers. The HFC 60 reduces the emitted 
hydrocarbons in the exhaust air stream to levels allowed 
by permit. 

Expenses were attributed to the following 
EFB HFC 60. 
Engineering services. 
Ductwork #3 veneer dryer. 
Connect dryer 1&2 ductwork. 
Concrete foundation. 
Electrical installation & supplies. 
Miscellaneous 

Claimed facility cost: 

Accountant's Certification was provided. 

categories: 
$416,000.00 
$22,748.00 
$60,931.00 
$10,920;00 
$14, 001. 00 
$22,029.00 
$21,906.00 

$568,712.00 

The claimed facility replaced a previously certified 
pollution control facility. On December 12, 1976 
certificate 640R was issued for $190,724.87. The 
applicant installed the claimed facility to comply with 
the Department's air pollution standards. In accordance 
with ORS 468.155 the applicant is eligible for the 
difference between the like for like replacement costs of 
the original facility and the claimed facility. The 
applicant indicated it would cost $218,000.00 to replace 
the original facility. 

Adjusted facility costs $350,712.00 
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The facility is governed by ORS 468.150 through 468.190, 
and by OAR Chapter 340, Division 16. 

The facility met all statutory deadlines in that: 

The facility was substantially completed on July 23, 1991 
and placed into operation on July 8, 1991. Due to a 
period of start up adjustments, the facility was placed 
into operation prior to the substantial completion. The 
application for certification was submitted to the 
Department on March 2, 1992, within two years of the 
completion date. 

4. Evaluation of Application 

a. The facility is eligible because the principal 
purpose of the facility is to comply with a 
requirement imposed by the Department to reduce air 
pollution. The requirement is to comply with OAR 
340-25-305 through 340-25-315 and the requirements 
of the applicants air contaminant discharge permit, 
# 27-0177, items 6 & 9. The emissions reduction is 
accomplished by the elimination of air contaminants 
as defined in ORS 468A.005 

Prior to the installation of the HFC 60, the 
hydrocarbons were vented through a duct system into 
a Becker sand filter. The duct system and Becker 
sand filter were inadequate to process the volume of 
exhaust. This resulted in fugitive emissions 
escaping the veneer dryers which exceeded opacity 
limits as required in the applicants air contaminant 
discharge permit. The installation of the HFC 60 and 
modifications of the duct system returned the 
permittee to compliance within the conditions of the 
permit. 

The facility consists of the electrostatic 
precipitator, duct work, electrical, pneumatic, and 
mechanical support equipment. The exhaust from the 
veneer dryers is drawn through the duct system by a 
125 horsepower fan located at the end of the system 
just before the stack. It then passes into the 
evaporative cooler of the HFC 60. The evaporative 
cooler has a mist of uniform sized water droplets 
sprayed into it. The water in the mist acts to cool 
and condense the hydrocarbons in the exhaust gas 
stream. The hydrocarbons in the gas stream are 
cooled to just above the dew point of water. The 
dew point is the temperature cut off so water does 
not condense onto the filter bed. The hydrocarbons 
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are then ionized by electrodes with a negative 
charge just before passing into the filter bed. 
This filter bed consists of a cylindrical bed of 
pea sized gravel held between slats of metal. The 
bed has a positive electrode in the center which 
polarizes the stones in the filter bed. This 
polarization results in the stones having areas of 
positive and negative charge. The negatively 
charged mist is then drawn through the stones. It 
is attracted to the positively charged areas of the 
stones where .it agglomerates and drops out of the 
gas stream. The exhaust gas stream is then drawn 
into the stack and vented to the atmosphere. 

Prior to the installation of the facility the 
plywood mill at the Willamette Industries Dallas 
plant had a history of exceeding opacity limits. As 
stated in the April 12, 1990 source permit 27-0177 
addendum: "Inspections in 1988 and 1989 showed 
violations of opacity standards for fugitive 
emissions from the veneer dryers. A Notice of 
Noncompliance was issued August 8, 1989 on the 
opacity violations observed July 18, 1989." The 
permit addendum outlined a schedule for Willamette 
Industries to evolve a control strategy for the 
emissions from their veneer dryers. The 
electrostatic filter bed system is the result of 
that requirement. The Dallas plant is now 
considered to be in compliance. 

The applicant indicated a five year useful life of 
the facility upon submittal of the application. 
Upon inquiry the applicant indicated that the 
decision was based on factors other than the actual 
operating life of the equipment. When asked to 
resubmit an estimate of useful life based on the 
operating life of the claimed facility, the 
applicant estimated 10 to 12 years. The applicant 
claimed an estimate of five years was valid based on 
the uncertain future of many timber industry 
operations and the upcoming Maximum Achievable 
Control Technology, (MACT), standards. It is the 
Department's position that these issues are not 
relevant to the definition of "useful life" in OAR 
340-16-010. This definition refers to the estimated 
number of years the facility is capable of 
operating. It is the Departments position that 
there is no valid estimate of the MACT standards 
implementation for this industry. In addition, if 
the facility was hot adequate to meet the MACT 
standards it could be used at another site. The 
applicant concurs that the operating life of the 
equipment is ten years but feels the issues they 
addressed should be used to determine the useful 
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life. It is the Departments position that the 
useful life of the facility is ten years. 

b. Eligible Cost Findings 

In determining the percent of the facility cost 
allocable to pollution control, the following 
factors from ORS 468.190 have been considered and 
analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a 
salable or usable commodity. 

The facility does not recover or convert waste 
products into a salable or usable commodity. 

2) The estimated annual percent return on the 
investment in the facility. 

The applicant indicates in the application that 
there is no income or savings from the 
facility. However in reviewing the application 
and permit file it became apparent that the 
previous pollution control facility, a Becker 
sand filter, was quite expensive to operate. 
Once the operating cost of the Becker sand 
filter is considered, it is clear there is a 
$27,045 a year reduction in operating costs due 
to the installation of the EFB HFC 60. Using 
Table 1 of OAR 340-16-030 for a life of ten 
years, the annual percent return on investment 
is 0%. Using the annual percent return of 0% 
and the reference annual percent return of 
18.1%, 100% of the eligible costs are allocable 
to pollution control. 

3) The alternative methods, equipment and costs 
for achieving the same pollution control 
objective. 

An alternative to the EFB system is a wet 
electrostatic precipitator. The bid price for 
a wet electrostatic precipitator was obtained 
from Geoenergy for an E Tube. The bid was 
approximately $60,000 more than the bid price 
for the EFB. The wet electrostatic 
precipitator produces waste water. The choice 
of the EFB HFC 60 enabled Willamette Industries 
to eliminate the generation of potentially 
hazardous waste water. In addition, Willamette 
Industries has had success operating an EFB at 
their Foster mill. 
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4) Any related savings or increase in costs which 
occur or may occur as a result of the 
installation of the facility. 

There is a savings in operating cost from the 
facility. The cost of maintaining and 
operating the facility is $52,149 annually. 
The cost of operating the Becker sand filter 
was $79,194. The applicant has realized a 
$27,045 savings in operating cost per year. 
Assuming a discount of 18.1%, (the 1991 
reference annual percent return on investment), 
the savings over a five year life of the 
facility has a present value of $121,112. The 
savings from this facility have been included 
in the ROI calculation. 

5) Any other factors which are relevant in 
establishing the portion of the actual cost of 
the facility properly allocable to the 
prevention, control or reduction of air, water 
or noise pollution or solid or hazardous waste 
or to recycling or properly disposing ot used 
oil. 

a) The adjusted facility costs are 62% of the 
claimed facility costs. This is because 
the claimed facility replaces a previously 
certified facility as discussed in section 
two of this report. 

b) The Environmental Quality Commission has 
directed that tax credit applications at 
or above $250,000.00 to go through an 
additional Departmental accounting review, 
to determine if costs were properly 
allocated. This review was performed 
under contract with the Department by the 
accounting firm of Coopers & Lybrand. 

The cost allocation review of this 
application has identified no issues to be 
resolved and confirms the cost allocation 
as submitted in the application, (see 
attached letter). 

The actual cost of the facility properly allocable to 
pollution control as determined by using this or these 
factors is 62%. 

5. summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 
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b. The facility is eligible for final tax credit 
certification in that the principal purpose of the 
facility is to comply with a requirement imposed by 
the Department to prevent, control, and reduce air 
pollution. 

c. The facility complies with Oregon statutes, 
Department rules, and permit conditions. 

d. A Department Contracted accounting firm has 
concluded that no further review procedures be 
performed on TC-3750, (see attachment). 

e. The portion of the facility cost that is properly 
allocable to pollution control is 62%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the cost 
of $568,712.00 with 62% allocated to pollution control, 
be issued for the facility claimed in Tax Credit 
Application No. TC-3750. 

Brian Fagot:AQ 
RPTAH50989 
(503) 229-5365 



fi503 224 1579 

·Coopers 
··&Lybrand 

July 7, 1992 

Mr. John Fink 
Project Coordinator 

. GSrtilied public ac{.'OUfittlnb;; 

Department ·of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

COOPERS&LYBRAND 

2700 Fl(st lntei;:t.ate Tower 
' F1ort1anQ.. 0(agon 97201 

telephone (603) 22.7-8600 

: In prtnolpaf areas of the wodd 

Re: Application For Final Certification of A Pollution Control Facility for Tax Relief 
Purposes - Willamette Industries, Inc., Application No. 3750 

Dear Mr. Fink: 

In accordance with our contract no. 85-92 with the Department of Environmental 
Quality, you have provided us with the Application For Final Certification of a Poll\Ition 
Control Facility for Trui: Relief Purposes Pursuant to ORS 468.155 ET. SEQ for Willamette 
Industries, Inc. together with certain other documentation provided by the Company. We 
hilve read the documentation made avrulable to us. 

The purpose of our review of this documentation was to deternrine if further review 
procedures would be necessruy to determine the extent of cost allocations included in the 
total clrumed facility cost in the tax credit application and how s.uch allocations were made. 

Based on our review of the available documentation, construction of the EFB electro
. static precipitator, costs totalling $568, 712, was perfornled by outside vendors. There do not 
appear to be wj indirect costs which. were subject to allocation by the Company. 

Accordingly, we do not re1:9mmend that any further review procedures be performed 
relating to the Willamette Industries. tax relief application. 

._, .. _, .... _ 
-=~-.. ~d'~ 



Application No. T-3788 

STATE OF OREGON 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Waste Systems, Inc. 
Columbia Ridge Landfill and Recycling Center 
18177 Cedar Springs Lane 
Arlington, OR 97812 

The applicant owns and operates a municipal solid waste landfill in Arlington, 
Oregon. 
Application was made for tax credit for a water pollution control facility. 

2. Description of Facility 

The facility is the module two cell liner consisting of two feet of compacted soil, an 
8 oz. geotextile layer, one foot of drainage material with piping, a 16 oz. geotextile 
cushion, 60 millimeter thick high density polyethylene (HDPE) liner, one foot of 
protective soil, and a secondary collection and leak detection system including: an 8 
oz. geotextile filter; a 60 mil HDPE geomembrane; a granular drainage layer; and a 
compacted subgrade. 

Claimed Facility Cost: $2,896,418 consisting of: 
Clay Liner & Leachate Collection System 
Synthetic Liner 
Liner QA/QC 

(Accountant's Certification was provided). 

3. Procedural Requirements 

$1,682, 773.48 
$ 915,558.66 
$ 298,085.95 

The facility is governed by ORS 468.150 through 468.190 and by OAR Chapter 
340, Division 16. The facility met statutory deadlines in that construction of the 
facility was begun on August 2, 1990, substantially completed by May 3, 1991, and 
placed into operation June 5, 1991. The application was submitted to the 
Department April 28, 1992, for certification and was found to be technically 
complete on May 4, 1992, within 2 years of substantial completion of the facility. 
Preliminary Certification for Tax Credit of a Pollution Control Facility was approved 
for module 1, TC-2884, but was not applied for module 2. 
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a. The facility is eligible because the principal purpose of the facility is to 
comply with a requirement imposed by the Department (DEQ) and the federal 
Environmental Protection Agency (EPA), to prevent ground water pollution. 
The requirement is to comply with OAR 340-61 and DEQ Solid Waste permit 
number 391. 

b. Eligible Cost Findings 
In determining the percent of the pollution control facility cost allocable to 
pollution control, the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert waste 
products into a salable or usable commodity. 
The facility does not recover or convert waste products (leachate) into a 
salable or usable commodity. 

2) The estimated annual percent return on the investment in the facility. 
There is no return on investment for this facility because the applicant 
claims there is no income derived from the liner or leachate collection 
system. 

3) The alternative methods. equipment and costs for achieving the same 
pollution control objective. 
There are no alternatives, the liner and leachate collection system are 
specified requirement of DEQ Solid Waste Permit number 391. 

4) Any related savings or decrease in costs which occur or may occur as a 
result of the installation of the facilities. 
There are no savings realized from the installation of the facilities. 

5) Any other factors which are relevant in establishing the portion of the 
actual cost of the facility properly allocable to the prevention. control or 
reduction of air. water or noise pollution or solid or hazardous waste or 
to recycling or properly disposing of used oil. 
In accordance with the Commissions direction, the Department has 
contracted with a private accounting service to evaluate the facility costs 
of the pollution control facilities with costs at or exceeding $250, 000. 
This evaluation has been provided on TC 3788 by Symonds, Evans & 
Larson certified public accountants (see attached report). 
Through this evaluation, the contractor has identified the following 
issues. 
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1. It appears unclear as to whether the company may have return on 
facility costs if the fees to use the facilities are in part determined 
as the costs to construct the required pollution control facilities. 
Department response: Craig Lewis, Senior Management Analyst 
at METRO, informed staff that Oregon Waste Systems based its 
bid on a unit price per ton disposal cost and fixed costs. Oregon 
Waste Systems is not a regulated utility and its rates are set 
competitively. The company may be able to recover its capital 
costs by passing these costs on to customers, however this is not 
dissimilar to other tax credit applications which are approved 
where the applicant is able to pass pollution control costs on to its 
customers. 

2. Although the company did exclude the costs of excavation related 
to module 2, it is not clear as to whether such costs are allowable. 
Department response: It was the Department's and 
Commissions' previous determination that excavation costs 
necessary to construct a landfill are not eligible costs. 

The contractor has concluded that through its review, with the exception 
of #1 above, no irregularities were identified that indicates further 
adjustment of costs. 

The actual cost of the facility properly allocable to pollution control as 
determined by using these factors is 100 % . 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for tax credit certification in that the principal purpose 
of the facility is to comply with a requirement imposed by the Department and 
the federal Environmental Protection Agency to prevent ground water 
pollution. 

c. The facility complies with DEQ statutes and rules and permit conditions. 

d. The portion of the facility cost that is properly allocable to pollution control is 
100%. 
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Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $2,896,418 with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application No. T-3788. 

BRD:ks 
7-9-92 



Application No.T-3802 

STATE OF OREGON 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Oregon Waste Systems, Inc. 
Columbia Ridge Landfill and Recycling Center 
18177 Cedar Springs Lane 
Arlington, OR 97812 

The applicant owns and operates a municipal solid waste landfill in Arlington, 
Oregon. 
Application was made for tax credit for a water pollution control facility. 

2. Description of Facility 

The facility is the module three cell liner consisting of two feet of compacted soil, 
an 8 oz. geotextile layer, one foot of drainage material with piping, a 16 oz. 
geotextile cushion, 60 millimeter thick high density polyethylene (HDPE) liner, one 
foot of protective soil, and a secondary collection and leak detection system 
including: an 8 oz. geotextile filter; a 60 mil HDPE geomembrane; a granular 
drainage layer; and a compacted subgrade. 

Claimed Facility Cost: $3,421,245 consisting of: 
Clay Liner & Leachate Collection System 
Synthetic Liner 
Liner QA/QC 

(Accountant's Certification was provided). 

3. Procedural Requirements 

$1,109,581.22 
$2,040, 196. 71 
$ 271,466.67 

The facility is governed by ORS 468.150 through 468.190 and by OAR Chapter 
340, Division 16. The facility met statutory deadlines in that construction of the 
facility was begun on July 8, 1991, substantially completed by March 24, 1992, and 
placed into operation on March 25, 1992. The application was submitted to the 
Department on June 5, 1992, for certification and was found to be technically 
complete on June 9, 1992, within 2 years of substantial completion of the facility. 
Preliminary Certification for Tax Credit of a Pollution Control Facility was approved 
for module 1, TC-2884, but was not applied for module 3. 
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a. The facility is eligible because the principal purpose of the facility is to 
comply with a requirement imposed by the Department (DEQ) and the federal 
Environmental Protection Agency (EPA), to prevent ground water pollution. 
The requirement is to comply with OAR 340-61, 40 CPR 258.40, and DEQ 
Solid Waste permit number 391. 

b. Eligible Cost Findings 
In determining the percent of the pollution control facility cost allocable to 
pollution control, the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert waste 
products into a salable or usable commodity. 
The facility does not recover or convert waste products (leachate) into a 
salable or usable commodity. 

2) The estimated annual percent return on the investment in the facility. 
There is no return on investment for this facility because the applicant 
claims there is no income derived from the liner, or leachate collection 
system. 

3) The alternative methods. equipment and costs for achieving the same 
pollution control objective. 
There are no alternatives, the liner and leachate collection system are 
specified requirement of DEQ Solid Waste Permit number 391. 

4) Any related savings or decrease in costs which occur or may occur as a 
result of the installation of the facility. 
There are no savings realized from the installation of the facilities. 

5) Any other factors which are relevant in establishing the portion of the 
actual cost of the facility properly allocable to the prevention. control or 
reduction of air. water or noise pollution or solid or hazardous waste or 
to recycling or properly disposing of used oil. 
In accordance with the Commissions direction, the Department has 
contracted with a private accounting service to evaluate the facility costs 
of the pollution control facilities with costs at or exceeding $250,000. 
This evaluation has been provided on TC 3802 by Symonds, Evans & 
Larson certified public accountants (see attached report). 
Through this evaluation, the contractor has identified the following 
issues. 
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1. It appears unclear as to whether the company may have return on 
facility costs if the fees to use the facilities are in part determined 
as the costs to construct the required pollution control facilities. 
Department response: Craig Lewis, Senior Management Analyst 
at METRO, informed staff that Oregon Waste Systems based its 
bid on a unit price per ton disposal cost and fixed costs. Oregon 
Waste Systems is not a regulated utility and its rates are set 
competitively. The company may be able to recover its capital 
costs by passing these costs on to customers, however this is not 
dissimilar to other tax credit applications which are approved 
where the applicant is able to pass pollution control costs on to its 
customers. 

2. Although the company did exclude the costs of excavation related 
to module 3, it is not clear as to whether such costs are allowable. 
Department response: It was the Department's and 
Commissions' previous determination that excavation costs 
necessary to construct a landfill are not eligible costs. 

The contractor has concluded that through its review, with the exception 
of #1 above, no irregularities were identified that indicates further 
adjustment of costs. 

The actual cost of the facility properly allocable to pollution control as 
determined by using these factors is 100 % . 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for tax credit certification in that the principal purpose 
of the facility is to comply with a requirement imposed by the Department and 
the federal Environmental Protection Agency to prevent ground water 
pollution. 

c. The facility complies with DEQ statutes and rules and permit conditions. 

d. The portion of the facility cost that is properly allocable to pollution control is 
100%. 
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Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $3,421,245 with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application No. T-3802. 

BRD:ks 
7-9-92 



SYMONDS, EVANS & LARSON 
CERTIFIED PUBLIC ACCOUNTANTS 

Environmental Quality Commission 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

At your request, we have performed certain agreed-upon procedures with respect to Oregon Waste 
Systems, Inc.'s (the Company's) Pollution Control Tax Credit Applications (the Applications) 
filed with the State of Oregon, Department of Environmental Quality (DEQ) for Modules 1, 2 and 3 
of the Columbia Ridge Landfill and Recycling Center (the Landfill). Our procedures, findings and 
conclusion are as follows: 

Procedures: 

1. We read the Applications, the Oregon Revised Statutes on Pollution Control Facilities Tax 
Credits - Sections 468.150 through 468.190 (Statutes), and the Oregon Administrative 
Rules on Pollution Control Tax Credits - Sections 340-16-005 through 340-16-050 
(OAR's). 

2. We discussed the Applications, Statutes and OAR's with certain DEQ personnel, including 
Noam Stampfer, Roberta Young, Charles Donaldson and Bruce Dessellier. 

3. We also discussed the Applications with Doug Coenen and Will Spears of Oregon Waste 
Systems, Inc. 

4. We asked representatives of the Company to confirm in writing that all costs related to the 
excavation of the Landfill were excluded from the Applications. 

5. We asked representatives of the Company to provide a listing of all related parties or 
affiliates of the Company which had billings which were included in the Applications. 

6. We asked representatives of the Company to confirm in writing that there were no internal 
costs of the Company included in the Applications and that all costs included in the 
Applications related to subcontractors. 

9600 S.W. Oak Street, Suite 380 
Portland, Oregon 97223 

Phone: (503) 244-7350 
Fax: (503) 244-7331 
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CERTIFIED PUBLIC ACCOUNTANTS 

7. We asked representatives of the Company to provide invoices to support the allocation of 
costs from the following vendors: 

Findings: 

Module 1 
L&HGrading $1,814,816 
National Seal Company 
Elting Inc. 
WMl Corporate Environmental 

Engineering 
Environmental Construction Services 

Module2 Module3 

$ 915,559 $ 1,109,581 
1,859,727 

59,310 
298,086 

68,028 

1. & 2. We noted that Section V (1) (i) of the Applications stated that there was no return on 
investment related to the costs of pollution control and therefore 100% of the costs were 
allocated to pollution control. However, based on our review of the Applications, Statutes, 
and OAR's, and discussion with certain DEQ personnel, it is unclear whether the Company 
could potentially be receiving a return on its pollution control costs by charging customers a 
fee to use the facility, with such fees being determined based on the costs to construct the 
pollution control facilities. 

In addition, although it appears that the Company excluded the costs of excavation related 
to Modules 1, 2 and 3, it is unclear whether such costs are generally allowed or disallowed 
in Pollution Control Tax Credit Applications for landfills. 

3 . Refer to the following findings. 

4. Will Spears confirmed in writing that all costs related to the excavation of the Landfill were 
excluded from the Applications. 

5. Will Spears informed us that both WMl Corporate Environmental Engineering and National 
Seal Company were related parties of the Company. Waste Management, Inc. (parent 
company of Oregon Waste Systems, Inc.), owns 100% of WMl Corporate Environmental 
Engineering and 51 % of National Seal Company. 

6. Will Spears confirmed in writing that there were no internal costs of the Company included 
in the Applications and that all costs included in the Applications related to subcontractors. 
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CERTIFIED PUBLIC ACCOUNTANTS 

7. Based on our review of invoice copies provided by the Company, such costs did appear to 
be properly allocated to the Company's pollution control facility. However, we make no 
comment as to the reasonableness of the costs billed by WMI Corporate Environmental and 
National Seal Company. The aggregate (per unit) costs billed by National Seal Company 
on Modules 2 and 3 for the material and installation of the liner did, however, appear to be 
less than those billed by the unrelated subcontractor on Module 1. 

Conclusion: 

Because the above procedures do not constitute an audit conducted in accordance with generally 
accepted auditing standards, we do not express an opinion on any of the items referred to above. 
In'connection with the procedures referred to above, no matters came to our attention that caused 
us to believe that the specified items should be adjusted, except for the potential reduction in 
allowable costs which would result if it were determined that there was a return on investment as 
discussed in Findings 1 & 2. Had we performed additional procedures or had we conducted an 
audit of the financial statements of the Company in accordance with generally accepted auditing 
standards, other matters might have come to our attention that would have been reported to you. 
This report relates only to the items specified above and does not extend to any financial statements 
of the Company, taken as a whole. 

This report is solely for the use of the State of Oregon Environmental Quality Commission and 
Department of Environmental Quality in evaluating the Company's Modules l, 2 and 3 Pollution 
Control Tax Credit Applications, and should not be used for any other purpose. 

June 15, 1992 



Environmental Quality Commission 
D Rule Adoption Item 
D Action Item 
D Information Item 

Title: 
·= 

Agenda Item M 
July 24, 1992 Meeting 

Proposed rules for implementation of Oil Spill Prevention and Emergency Response 
Planning required by SB 242 - The Oil Spill Prevention Act. 

. 

Summary: 

These rule$ 1·/ill establish standards for development of oil spill prevention and 
emergency response plans for certain facilities and vessels that handle oil in or near 
navigable waters of the state. The rules provide requirements for plan contents, plan 
submittal schedules, and criteria for Department review and approval of plans. 

CoveteC facilities include oil transport barges, cargo vessels and oil tankers 300 gross 
ton!!'' or larger, and oil processing or storage facilities handling over 10, 000 gallons that 
receive oil by pipeline or vessel and are located on or near navigable waters of the state. 
For these rules, navigable waters includes the Columbia River, the Willamette River up 
to Willamette Falls, and the Coast. 

The Department is proposing to defer adoption of spill prevention strategies for vessels 
and requirements for spill prevention during oil transfer operations. The delay is 
intended to allow the Department to adopt rules consistent with rules being developed by 
the State of Washington, provide more time for research into acceptable technologies for 
preventing releases during oil transfer operations, and provide for continuing discussion 
with industry on how foreign vessels can reasonably be included in prevention 
requirements. The Department is also recommending an additional six months be 
provided for plan submittal on the coast. 

Department Recommendation: 

Adoption of amendments to OAR Chapter 340, Division 47 relating to oil spills into 
public waters. 

/) 

/:_L !)dfl~ tfM" ~ ~0'1·«-....J~{I,, 
Ditt;; Administrator Report Author 

. ,, _ _,_ . 
Director ; 

July 9, 1992 



SUBJECT: 

Ii REQUEST FOR EQC ACTION 

Meeting Date: 

Division: 
section: 

July 24, 1992 
Agenda Item: 

Water Quality 
Surface Water 

II 

M 

Proposed rules for implementation of Oil Spill Prevention and 
Emergency Response Pianning required by SB 242 - The Oil Spill 
Prevention Act. 

PURPOSE: 

The rules will set the standards by which covered vessels and 
facilities will develop oil spill prevention and emergency 
response plans. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
-1L Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

Attachment _A_ 
Attachment _JL 
Attachment _Q_ 
Attachment _!L 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 



DESCRIPTION OF REQUESTED ACTION: 

The Department requests that the Commission adopt the proposed 
rules which will create a program to promote the prevention of 
oil spills into the navigable waters of the state, which for 
these rules includes the Columbia River, the Willamette River 
up to Willamette Falls, and the coast. 

The rules detail content standards for the preparation of Oil 
Spill Prevention and Emergency Response Plans, submittal 
schedules, and criteria for Department review and approval. To 
be approved, a plan must demonstrate that the best achievable 
protection against spills has been incorporated. To accomplish 
this the plan must identify and describe such elements as 
maintenance and inspection programs, prevention and response 
equipment, personnel training and certification, past spill 
history, risk analysis, prevention procedures currently in 
place, and measures to be taken for protecting sensitive 
environments in the region of operation. 

Owners and operators of oil transport barges, cargo vessels, 
and oil tankers, 300 gross tons or larger, and oil processing 
or storage facilities handling over 10,000 gallons, that 
receive oil by pipeline or vessel and are located on or near 
navigable waters will be required to prepare and submit plans. 

The 1991 legislature authorized the Department to develop oil 
spill prevention and response rules that would be consistent 
with rules in the state of Washington. To assure consistency, 
the Department has incorporated language taken directly from 
rules already adopted in the state of Washington. Unlike 
Washington where separate rules have been written for 
prevention plans, Oregon rules combine prevention and 
contingency planning requirements for vessels and facilities 
into one rule package. 

AUTHORITY/NEED FOR ACTION: 

-1L Required by Statute: ORS 468B.345 to 468B.390Attachment ~ 
Enactment Date: June 1991 

~~~~~~~~~~~~ 

statutory Authority: Attachment 
Pursuant to Rule: Attachment 
Pursuant to Federal Law/Rule: Attachment 

Other: Attachment 

_lL Time Constraints: The proposed rules need to be adopted in 
order to meet the statutory compliance date for availability 
of standards by July 1992. 
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DEVELOPMENTAL BACKGROUND: 

_x_ 
_x_ 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 
Attachment __ 
Supplemental Background Information 

Attachment_ 
Attachment_[ 
Attachment_[ 

Attachment 

Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The proposed rules will directly impact four sectors of the 
regulated community: 1) oil barges, 2) self-propelled tank 
vessels, 3) cargo vessels, 4) oil storage facilities with 
capacities of 10,000 gallons or more, receiving oil by vessel 
or pipeline, located on or near navigable waters of the state. 

As presented in the Hearing Officer's Report (Attachment F) 
many comments and objections were raised to the initial draft 
rules by the maritime industry. significant issues included 
the incorporation of prevention requirements for all covered 
vessels, cost and liability associated with preventative 
booming during oil transfer operations, potential rule 
inconsistencies between Washington, Oregon, and the USCG, the 
compliance schedule for plan submittal on the coast, and 
whether it is reasonable to be required to submit multiple 
copies of a plan to accommodate the state review process. The 
Response to Testimony can be found in Attachment F. 

Continuing consideration will be given to the issues of 
prevention requirements for vessels and fuel transfer 
operations spill prevention measures. The Department believes 
that oil spill prevention planning strategies are an essential 
element of a comprehensive vessel or facility contingency 
plan. Postponing the adoption of vessel prevention strategies 
and preventative booming requirements for fuel transfer 
operations was based on technical, logistical and economic 
issues raised during the public comment period. Each of these 
factors will be evaluated during the next several months. 

Washington and California are currently developing rules for 
booming and vessel spill prevention strategies. The 
Department suggests that rule adoption on these elements be 
postponed so the states can continue working together to 
develop a consistent and workable approach to these issues. 
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concerns about the compliance schedule on the coast are 
warranted. The Department recognizes that because the coast 
has fewer resources to draw from, and is served by charter not 
liner service, it will be difficult for Coos Bay and Yaquina 
Bay to provide umbrella coverage for spill response and 
contingency planning. A recommended extension of six months 
has been made for plan submittal on the coast. Department 
staff will be available to provide assistance to the coastal 
communities working to meet these rule requirements. 

The maritime industry has responded favorably to the 
Department's consideration for continuing examination of 
prevention standards for vessels, and investigation of 
alternative technology or methods for preventing discharges 
during transfer operations. Industry has indicated their 
willingness to continue working with the Department to develop 
effective prevention requirements for Oregon. 

PROGRAM CONSIDERATIONS: 

The proposed rules require owners and operators of bulk oil 
facilities, pipelines, cargo vessels and tank vessels to 
prepare oil spill prevention and emergency response 
contingency plans and submit the plan to the Department for 
review and approval. Costs to manage this program are part of 
the legislatively adopted 1991-93 budget. Program 
administration fees adopted by rule in November of 1991, 
established a schedule of fees for self-propelled tank vessels 
and oil storage facilities. The rule established a cap of 
$153,600 for that portion of the program budget. The remainder 
of the program fees are generated by statutorily set trip fees 
on cargo vessels and oil transport barges. 

The fees will be used to cover mandated Department actions 
that include the review and approval of contingency plans, 
annual compliance certification of the plans, inspections of 
the vessels and facilities, and oversight of oil spill 
response drills and exercising of plans. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

The sections of the rules detailing content standards for 
preparing, submitting and reviewing contingency plans were 
acceptable. These sections of the rules were taken directly 
from rules already adopted in the state of Washington and will 
permit one plan to be submitted to meet the requirements of 
both states. Incorporating vessel prevention and transfer 
operation prevention requirements did not meet the mandate of 
developing consistent rules with the state of Washington. 
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Vessel prevention rules and transfer operation requirements 
are currently being developed in Washington and California. 

Alternatives to vessel prevention strategies and preventative 
booming during fuel transfers were considered as follows: 

1. The Department considered modifying the vessel prevention 
strategy requirements to apply only to tank vessels. Cargo 
and passenger vessels would be required to demonstrate 
evidence of prevention planning through the use of a checklist 
to be completed and returned to the Department by the vessel 
shipping agent or other owner representative. 

This action would simplify the submittal requirement for 
foreign vessel operators, yet provide the Department with 
information on the · adequacy of foreign vessel prevention 
programs. Tank vessel operators would be required to include 
vessel specific prevention information in their contingency 
plan or, if they are a member of a maritime association, a 
separate prevention plan would need to be submitted to the 
Department. 

2. The Department considered postponing the adoption of vessel 
prevention and preventative booming requirements during this 
rule writing process, and continue working with a technical 
subcommittee and the state of Washington to develop 
consistent, useful, and cost effective prevention rules. The 
sections on Transfer Operations (OAR 340-47-040) and Vessel 
Prevention Strategies (OAR 340-47-170) will remain in the rule 
with general statements reflecting federal requirements 
already in place for preventing discharges of oil to the 
water. 

This action would allow the Department to adopt consistent 
rules with the state of Washington, provide more time for 
research into preventative booming options, and provide for 
continued discussion with industry on how foreign vessels can 
reasonably be included in prevention requirements. 

3. The Department considered adding language to further clarify 
the Department's intentions for the use of boom as a 
prevention device during transfer operations. This action 
would offer some consolation to bunkering operators who see 
the requirement as unspecified and open to interpretation. 

4. The Department considered making only facilities responsible 
for the deployment of boom during fuel transfer operations. 

This action would eliminate concerns industry has about open 
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river booming, and narrow the requirement to booming of 
transfers at facilities where equipment and personnel are 
readily available and conditions more compatible. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the proposed rules be adopted as 
presented in Alternative 2 and shown in Attachment A. 

Alternative 2: Postpone rule adoption for vessel prevention 
and preventative booming requirements during this rule writing 
process, and continue working with a technical subcommittee 
and the state of Washington to develop consistent, useful, and 
cost effective prevention rules. The sections on Transfer 
Operations (OAR 340-47-040) and Vessel Prevention Strategies 
(OAR 340-47-170) will remain in the rules with general 
statements reflecting federal requirements already in place 
for preventing discharges of oil into water. 

The recommendation will provide the Department with rules 
necessary to initiate the development of an oil spill 
prevention and response contingency planning program. The 
postponement of rule adoption for transfer operation booming 
and vessel prevention provides time for continuing work with 
industry and the state of Washington in the development of 
consistent West Coast requirements. This alternative will 
also allow the Department to return to the Commission with 
prevention requirements having approval by consensus of the 
Rules Committee. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE POLICY: 

Oregon has participated on the States/BC Oil Spill Task Force. 
A report issued by the Task force in October 1990 contained 43 
recommendations for preventing spills and improving response 
capabilities on the West Coast. SB 242 contained many of the 
Task Force recommendations, and is consistent with the 
Department and legislative policy of protecting and preserving 
the water quality of the state. 

The Department and the SB 242 Rules Committee have worked 
closely with the state of Washington to ensure that consistent 
rules and programs are implemented on the Columbia River where 
we share a common border. The language in these rules are 
consistent with oil spill contingency planning rules already 
adopted in the state of Washington. 
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ISSUES FOR COMMISSION TO RESOLVE: 

1. Will postponing adoption of vessel prevention strategies and 
fuel transfer operation requirements adversely impact the 
general intent of the rules? 

INTENDED FOLLOWUP ACTIONS: 

Once the rules are adopted establishing the standards for the 
preparation of oil spill contingency plans, the Department 
will organize a technical subcommittee and begin drafting 
prevention strategy rules for vessels, and prevention 
requirements for fuel transfer operations. The subcommittee 
will have its first scheduled meeting in October 1992, with a 
goal of having draft rules ready for EQC approval in March 
1993. 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Rebecca J. DeMoss 

Phone: 229-5046 

·Date Prepared: June 2 4 , 19 9 2 
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PURPOSE 

340-47-005 

PROPOSED CHANGES TO 340-47 

OREGON ADMINISTRATIVE RULES 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER 340 

DIVISION 47 

REGULATIONS PERTAINING TO 
OIL SPILLS INTO PUBLIC WATERS 

The purpose of these rules is to [prescribe procedures] establish 
requirements for: 

(1) Reporting and controlling oil spills into public waters; 
C2l Use of chemical dispersants; 
(3) Removal and disposal of spilled oil; 
(4) Program administration and fees; 
(5) General pollution prevention; and 
(6) Rehabilitating and restoring any public resource damaged 
thereby pursuant to ORS 449.155 to 449.175. 

DEFINITIONS 

340-47-010 

As used in these regulations unless otherwise required by context: 
OAR 340-47-010 Definitions. C1l "Average efficiency factor" 
means a factor used to estimate limitations of equipment efficiency 
from variables such as sea state. current velocity. or visibility. 
(2) "Best achievable protection" means the highest level of 
protection that can be achieved through the use of the best 
achievable technology and those staffing levels. training 
procedures, and operational methods that provide the greatest 
degree of protection available. The director's determination of 
best achievable protection shall be guided by the critical need to 
protect the state 1 s natural resources and waters. while 
considering: 
Cal The additional protection provided by the measures; 
Cbl The technological achievability of the measures; and 
Ccl The cost of the measures. 
(3) "Best achievable technology" means the technology that provides 
the greatest degree of protection. taking into consideration 
processes that are developed. or could feasibly be developed given 
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overall reasonable expenditures on research and development. and 
processes that are currently in use. In determining what is best 
achievable technology. the director shall consider the 
effectiveness. engineering feasibility. and commercial availability 
of the technology. 
(4) "Bulk" means material that is stored or transported in a loose, 
unpackaged liquid, powder, or granular form capable of being 
conveyed by a pipe, bucket, chute, or belt system. 
(5) "Columbia River" means the length of the Columbia River from 
where it leaves the state at the mouth of the Pacific Ocean to the 
point where it enters the State of Oregon from the State of 
Washington. 
(6) "Commercial fish harvesting" means taking food fish with any 
gear unlawful for angling under ORS 506.006. or taking food fish in 
excess of the limits permitted for personal use. or taking food 
fish with the intent of disposing of such food fish or parts 
thereof for profit. or by sale. barter or trade. in commercial 
channels. 
C 7 l "Covered vessel" means a tank vessel. carao vessel, or 
passenger vessel of three hundred gross tons or more. For purposes 
of this chapter; Cal "Cargo vessel" means a self-propelled ship in 
commerce, other than a tank vessel or a passenger vessel. "Cargo 
vessel" does not include a vessel used solely for commercial fish 
harvesting; 
Cbl "Passenger vessel" means a ship carrying passengers for 
compensation; and 
(c) "Tank vessel" means a ship that is constructed or adapted to 
carry, or that carries, oil in bulk as cargo or cargo residue "Tank 
vessel" does not include: 
(i) A vessel carrying oil in drums, barrels, or other packages; 
(ii) A vessel carrying or storing oil as fuel for that vessel; or 
(iii) An oil spill response barge or vessel. 
(d) "Self-propelled tank vessel" means a tank vessel that is 
capable of moving under its own power. 
(8) "Department" means the state of Oregon Department of 
Environmental Quality. 
(9) "Director" means the Director of the state of Oregon Department 
of Environmental Quality. 
(10\ "Discharge" means any emission other than natural seepage of 
oil. whether intentional or unintentional. "Discharge" includes 
but is not limited to spilling. leaking. pumping. pouring. 
emitting. emptying or dumping oil. 
Clll "Field Document" means a simplified response plan for on-site 
use in the event of a spill. summarizing key notification and 
action elements. 
(12) "Facility" means any structure, group of structures, 
equipment, pipeline, or device, other than a vessel, located on or 
near the navigable waters of the state that is used for producing, 
storing, handling, transferring, processing, or transporting oil in 
bulk and that is capable of storing or transporting 10,000 or more 
gallons of oil. 
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A facility does not include: 
{ i) Railroad car, motor vehicle, or other rolling stock while 
transporting oil over the highways or rail lines of this state; 
{ii) Underground storage tank regulated by the department or a 
local government under ORS 466.705 to 466.835 and 466.895, 
{iii) Any structure, group of structures, equipment, pipeline or 
device, other than a vessel located on or near navigable waters of 
a state, that is used for producing, storing, handling, 
transferring, processing or transporting oil in bulk and that is 
capable of storing or transporting 10,000 or more gallons, or oil 
but does not receive oil from tank vessels, barges or pipelines. 
{13) "Having control over oil" shall include, but shall not be 
limited to, any person using, storing, or transporting oil 
immediately prior to entry of such oil to the waters of the State 
and, shall specifically include carriers and bailees of such oil. 
(14) "Heavv oil" for these rules means fuel oil numbers 4. 5. 6 and 
crude oil. 
(15) "Interim storage site" means a site used to temporarily store 
recovered oil or oily waste until the recovered oil or oily waste 
is disposed of at a permanent disposal site. Interim storage sites 
include trucks. barges. and other vehicles used to store recovered 
oil or oily waste until transport begins. 
Cl6l "Maritime association" means an association or cooperative of 
marine terminals, facilities, vessel owners. vessel operators, 
vessel agents or other maritime industry groups that provides oil 
spill response planning and spill related communications services 
within the state. 
C 17 l "Maximum extent practicable" means the highest level of 
effectiveness that can be achieved through staffing levels. 
training procedures. and best achievable technology. In 
determining what is the maximum extent practicable. the director 
shall consider the effectiveness. engineering feasibility, 
commercial availability. safety, and the cost of the measures. 
Cl8l "Maximum probable spill" means the maximum probable spill for 
vessels and facilities operating on or near the navigable waters of 
the state considering the history of spills from similar facilities 
or vessels of the same class operating on the west coast of the 
United states. 
{19) "Navigable waters of the state" for these rules means the 
Columbia River, the Willamette River up to Willamette Falls, the 
Pacific Ocean and estuaries to the head of tide water. 
{20) "Offshore facility" means any facility, as defined in 
subsection (9) of this section, located in, on, or under any of the 
navigable waters of the state, but does not include a facility any 
part of which is located in. on. or under any land of the state, 
other than submerged land. 
(21) "Oil" or "oils" means oil including, but not limited to, crude 
oil, petroleum, gasoline, fuel oil, diesel oil, lubricating oil, 
oil sludge, oil refuse, and any other petroleum related product. 
Oil does not include any substance listed in Table 302.4 of 40 
C.F.R. Part 302 adopted August 14. 1989, under section 101(14) of 
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the Federal Comprehensive Environmental Response. Compensation. and 
Liability Act of 1980, as amended by P.L. 99-499. 
(22) "Oily waste" means oil contaminated waste resulting from an 
oil spill or oil spill response operations. 
{23) "Onshore facility" means any facility, as defined in 
subsection Cl\ of this section. any part of which is located in, 
on, or under any land of the state, other than submerged land, that 
because of its location, could reasonably be expected to cause 
substantial harm to the environment by discharging oil into or on 
the navigable waters of the state or the adjoining shorelines. 
(24) Cal "Owner or operator" means: 
Ci\ in the case of an onshore or offshore facility, any person 
owning or operating the facility; and 
Ciil in the case of a vessel. any person owning. operating, or 
chartering by demise, the vessel; and 
Ciiil in the case of an abandoned onshore or offshore facility. or 
vessel. the person who owned or operated the facility or vessel 
immediately before its abandonment. 
Cb\ "Operator" does not include any person who owns the land 
underlying a facility if the person is not involved in the 
operations of the facility. 
(25) "Person" shall mean the United states, and agencies thereof, 
any state, any individual, public or private corporation, political 
subdivision, governmental agency, municipality, industry, 
copartnership, association, firm, trust, estate or any other legal 
entity whatsoever. 
(26) "Person having control over oil" includes but is not limited 
to any person using. storing or transporting oil immediately prior 
to entry of such oil into the navigable waters of the state, and 
shall specifically include carriers and bailees of such oil. 
(27) "Pipeline" means, an onshore facility, including piping, 
compressors, pump stations, and storage tanks, used to transport 
oil between facilities or between facilities and tank vessels. 
(28) "Plan" means oil spill prevention. and emergency response 
plan. 
(29) "Primary response contractor" means a response contractor 
that is directly responsible to a contingency plan holder. either 
by a contract or written agreement. 
(30) "Public waters" or "waters of the state" includes lakes, bays, 
ponds, impounding reservoirs, springs, wells, rivers, streams, 
creeks, estuaries, marshes, inlets, canals, the Pacific Ocean 
within the territorial limits of the State of Oregon, and all other 
bodies of surface or underground waters, natural or artificial, 
inland or coastal, fresh or salt, public or private (except those 
private waters which do not combine or effect a junction with 
natural surface or underground waters), which are wholly or 
partially within or bordering the state or within its jurisdiction. 
(31) "Region of operation" with respect to the holder of a 
contingency plan means the area where the holder of a contingency 
plan operates. 
(32) "Response contractor" means an individual. organization. 
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association. or cooperative that provides or intends to provide 
equipment and/or personnel for oil spill containment. cleanup. 
and/or removal activities. 
(33) "Ship" means any boat, ship, vessel, barge, or other floating 
craft of any kind. 
(34) "Spill" shall mean any unlawful discharge or entry of oil into 
public waters or waters of the state including, but not limited to, 
quantities of spilled oils that would produce a visible oily sleek, 
oily solids or coat aquatic life, habitat or property with oil, but 
excluding normal discharges from properly operating marine engines. 
(35) "Trip" means travel to the appointed destination and return 
travel to the point of origin within the navigable waters of the 
State of Oregon. 
(36) "Worst case spill" means: 
Cal for an offshore facility. the largest possible spill of product 
with the highest hazard ranking of toxicity and persistence, 
considering storage. production. and transfer capacity complicated 
by adverse weather conditions (during which wind. reduced 
visibility, and sea state hinder but do not preclude normal 
response operations>; or 
Cbl for an onshore facility. the entire volume of product with the 
highest hazard ranking of toxicity and persistence, from the 
largest above ground storage tank on the facilitv site comolicated 
by adverse weather conditions (during which wind. reduced 
visibility. and sea state hinder but do not preclude normal 
response operations). unless the department determines that a 
larger volume is more appropriate given a particular facility's 
site characteristics and storage. production. and transfer 
capacity. 
(cl for a vessel. the vessels entire cargo and fuel complicated by 
adverse conditions (during which wind. reduced visibility, and sea 
state hinders but do not preclude normal response operations). 
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NEW SECTION 

GENERAL POLLUTION PREVENTION REQUIREMENTS 

TRANSFER REQUIREMENTS. 

340-47-040 

{1) The owner or operator of an oil terminal facility, or covered 
vessel shall take all appropriate measures to prevent spills or 
overfilling during transfer of petroleum products. An operators 
manual and/or oil transfer procedures shall be available containing 
procedures for safe transfer operationsi [as well as preeedttres 
fet.'i- and response (dift~] to spills, overfills and discharges from 
vents and fill pipes. 
{2) The owner or operator shall ensure that each person involved 
in a transfer is capable of clearly communicating orders to stop a 
transfer anytime during the transfer process. 
((3) Oft er eefere Jttly 1, 1993, e~'fters er eperaters ef faeilities 
and eevered vessels lftUS~ efiee~ively de~ley eeft~aiftlfteft~ Beem areaHd 
the vessel dttrift~ hea~r; eil traftsfers, ttftless eeftditiefts exist that 
wettld 111alte eee111 depleymeftt daft~eretts. 
(4) Previsiefts fer imple111efttift~ this re~ttiremeftt are te be 
deseriBed ift 340 47 160 and 340 47 170.) 

NEW SECTIONS 

VESSELS AND FACILITY CONTINGENCY PLAN STANDARDS 

OAR 340-47-100 Purpose. The purpose of this chapter is to 
establish onshore and offshore facility and vessel oil spill 
prevention and emergency response contingency plan requirements 
which, when followed, will: 
(1) Promote the prevention of oil spills; 
{2) Promote a consistent west coast approach to oil spill 
prevention and response; 
(3) Maximize the effectiveness and timeliness of oil spill response 
by responsible parties and response contractors; 
(4) Ensure readiness of equipment and personnel; 
(5) Support coordination with state, federal, and other contingency 
plans in particular the state plan required under ORS 4688.495-500; 
and 
(6) Provide improved protection of Oregon waters and natural 
resources from the impacts of oil spills. 
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OAR 340-47-110 Authority. ORS 468B.300-468B.420 

OAR 340-47-120 Applicability. (1) Oil spill prevention, and 
emergency response plans must be prepared, submitted, and used, 
pursuant to requirements in this chapter, for onshore and offshore 
facilities and covered vessels. 
(2) Federal plans required under 33 CFR 154, 40 CFR 109, 40 CFR 
110, or the federal Oil Pollution Act of 1990 or plans required by 
other states may be submitted to satisfy plan requirements under 
this chapter if the department deems that such federal or state 
requirements equal or exceed those of the department. 

OAR 340-47-130 Plan preparation. (1) The owner or operator of each 
onshore and offshore facility and covered vessel shall prepare a 
contingency plan for the prevention, containment and cleanup of oil 
spills from the facility or vessel into the navigable waters of the 
state, and for the protection of fisheries and wildlife, other 
natural resources, and public or private property from such spills. 
(2) Plans shall be in a form usable for oil spill prevention, 
control, containment, cleanup, and disposal operations and shall be 
capable of being located according to requirements in OAR 340-
47-210 (1) (2) [139(1) (2)]. 
(3) Plans shall be thorough and contain enough information, 
analyses, supporting data, and documentation to demonstrate the 
plan holder's ability to meet the requirements of this chapter. 
(4) Plans shall be designed to be capablei to the maximum extent 
practicable, when implemented, of promptly and properly removing 
oil and minimizing environmental damage from a variety of spill 
sizes, including small spills, maximum probable spills, and worst 
case spills. At a minimum, plans shall meet the criteria specified 
in sections OAR 340-47-140 [129] and 340-47-150 [125]; criteria are 
presented in suggested but not requisite order. 

OAR 340-47-140 Plan format requirements. (1) Plans shall 
be prepared using a combined narrative and graphic format which 
facilitates both the study of detailed spill response information 
and quick access to general information given emergency information 
needs and time constraints. 
(2) Plans shall be divided into a system of chapters and 
appendices. Chapters and sections shall be numbered. Chapters 
should be reserved primarily for information on emergency response 
and cleanup operations, such as notification procedures or 
description of the spill response organization structure. 
Appendices should be used primarily for supplemental background and 
documentation information, such as response scenarios or 
description of drills and exercises. The spill prevention 
strategies may be part of the appendices. 
(3) A system of index tabs shall be used to provide easy reference 
to particular chapters or appendices. 
(4) Plans shall be formatted to allow replacement of chapter or 
appendix pages with revisions without requiring replacement of the 
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entire plan. 
(5) A simplified field document suitable for on-site use in the 
event of a spill and summarizing key notification and action 
elements of the plan shall also be prepared and submitted as part 
of the pl_an. 
(6) Computerized plans formatted in Word Perfect 4.2 or 5.1 may be 
submitted to the department in addition to a hard copy. 
Computerized plans, accompanied by a hard copy, may be used to meet 
the requirements of OAR 340-47-210. 

OAR 340-47-150 Plan content requirements. (1) Submittal Agreement: 
Each plan shall contain a submittal agreement which: 
(a) Includes the name, address, and phone number of submitting 
party; 
(b) Verifies acceptance of the plan, including any incorporated 
contingency plans, by the owner or operator of the facility or 
covered vessel by either signature of the owner or operator or 
signature by a person with authority to bind the corporation which 
owns such facility or covered vessel; 
(c) Commits execution of the plan, including any incorporated 
contingency plans, by the owner or operator of the facility or 
covered vessel, and verifies authority for the plan holder to make 
appropriate expenditures in order to execute plan provisions; and 
(d) Includes (i) in the case of a facility, the name, location 
including latitude, longitude and river mile, and address of the 
facility, type of facility, starting date of operations, types of 
oil(s) (see definition of "oil") handled, volume of oil stored, and 
maximum volume of oil capable of being stored. 
(ii) in the case of a covered vessel, the vessel's name, the name, 
location and address of the owner or operator, official 
identification code or call sign, country of registry, common 
ports of call in Oregon waters, type of oil(s) (see definition of 
"oil") handled, volume of oil transported and/or used as fuel, 
expected period of operation in state waters. 
(iii) if the covered vessel is enrolled in a cooperative or 
maritime association plan, the vessel may provide evidence of 
coverage in lieu of subpart (ii). 
( 2) Amendments: Each plan shall include a log sheet to record 
amendments to the plan. The log sheet shall be placed at the front 
of the plan. The log sheet shall provide for a record of the 
section amended, the date that the old section was replaced with 
the amended section, verification that the department was notified 
of the amendment pursuant to OAR 340-47-220(3), and the initials of 
the individual making the change. A description of the amendment 
and its purpose shall also be included in the log sheet, or filed 
in the form of an amendment letter immediately after the log sheet. 
(3) Table of Contents: Each plan shall include a detailed table of 
contents based on chapter, section, and appendix numbers and 
titles, as well as tables and figures. 
(4) Purpose and Scope: Each plan shall describe the purpose and 
scope of that plan, including: 
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(a) The region of operation covered by the plan; 
(b) The onshore facility or offshore facility or covered vessel 
operations covered by the plan; and 
(c) The size and type of the maximum probable spill and the worst 
case spill from the facility or covered vessel. 
(5) Updates: Each plan shall describe the procedures and time 
periods corresponding to updates of the plan and distribution of 
the plan and updates to affected and interested parties. 
(6) Implementation Strategy: Each plan shall present a strategy to 
ensure use of the plan for spill response and cleanup operations 
pursuant to requirements in OAR 340-47-210. 
(7) Spill Response system: Each plan shall describe the 
organization of the spill response system, including all task 
assignments addressed by requirements of this section. This 
description shall identify the role of an incident commander or 
primary spill response manager, who shall possess the lead 
authority in spill response and cleanup decisions. The plan shall 
describe how the [a smee~h] transfer of the incident commandfei!'t or 
primary spill response manager position will take place between 
individuals. [will Jee aeeem13lishea,) An organizational diagram 
depicting the chain of command shall also be included. 
{8) Contractors: (a) For each primary response contractor which a 
plan holder may or does rely on to perform or supplement its 
response operations within the region of operation covered by the 
plan, the plan shall state that contractor's name, address, phone 
number or other means of contact at any time of the day, and 
response capability (e.g., land spills only). For each primary 
response contractor, the plan shall include a letter of intent 
signed by the primary response contractor which indicates the 
contractor's willingness to respond. Copies of written contracts 
or agreements with primary response contractors shall be available 
for inspection, if requested by the department. 
(b) If a plan holder is a member of an oil spill response 
cooperative and relies on that cooperative to perform or supplement 
its response operations within the regions of operations covered by 
the plan, the plan shall state the cooperative•s name, address, 
phone number, and response capability. The plan shall also include 
proof of cooperative membership. 
(c) Plans which rely on primary response contractors shall rely 
only on primary response contractors who have conformed with the 
Department's Response Contractor Guidelines. 
(9) Relationship to Other Plans: Each plan shall briefly describe 
its relation to all applicable local, state, regional, and federal 
government spill response plans. Plans shall address how the plan 
holder's response organization will be coordinated with an incident 
command system utilized by state and federal authorities. The 
Department shall maintain a reference library of appropriate plans. 
(10) Spill Detection: Each plan shall list procedures which will be 
used to detect and document the presence and size of a spill, 
including methods which are effective during low visibility 
conditions. 
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In addition, the plan shall describe the use of mechanical or 
electronic monitoring or alarm systems (including threshold 
sensitivities) used to detect oil discharges into adjacent land or 
water from tanks, pipes, manifolds and other transfer or storage 
equipment. 
(11) Notifications: Each plan shall describe procedures which will 
be taken to immediately notify appropriate parties that a spill has 
occurred. 
(a) The plan holder shall maintain a notification call out 
list which shall be available for inspection if requested by the 
department [feF iaspee~iea), and which: 
(i) provides a contact at any time of the day for all spill 
response personnel identified under subsection (7) of this section, 
including the contact's name, position title, phone number or other 
means of contact for any time of the day, and an alternate contact 
in the event the individual is unavailable; 
(ii) Lists the name and phone number of all government agencies 
which must be notified in the event of an oil spill pursuant to 
requirements under ORS 466.635, and 
(iii) Establishes a clear order of priority for immediate 
notification. 
(b) The plan 
individual who 
process. 

shall identify 
is responsible 

a central reporting off ice 
for implementing the call 

or 
out 

(c) The plan shall utilize a system of categorizing incident type 
and severity. Plan holders are encouraged to utilize the system 
established by the department in Volume II of the Oregon Oil and 
Hazardous Materials Spill Contingency Plan as developed pursuant to 
ORS 468B.495-500. 
(12) Response Personnel: Each plan shall describe the personnel 
(including contract personnel) available to respond to an oil 
spill, including: 
(a) A job description for each type of spill response position 
needed as indicated in the spill response organization scheme 
addressed in subsection (7) of this section; 
(b) The number of personnel available to perform the duties of each 
type of spill response position; 
(c) Arrangements for pre-positioning personnel at strategic 
locations which will meet criteria pursuant to OAR 340-47-
190(3) (d). 
(d) The type and frequency of spill response operations and safety 
training that each individual in a spill response position receives 
to attain the level of qualification demanded by their job 
description; and 
(e) The procedures, if any, to train and use volunteers willing to 
assist in beach cleanup and/or wildlife rehabilitation. Volunteer 
procedures for wildlife rescue shall comply with the Oregon Oiled 
Wildlife Rehabilitation Plan in Volume II of the Oregon Oil and 
Hazardous Materials Spill Contingency Plan. 
{13) Equipment: (a) Each plan shall list the type, quantity, age, 
location, maintenance schedule, and availability of equipment used 
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during spill response, including equipment used for oil 
containment, recovery, storage, and removal, shoreline and adjacent 
lands cleanup, wildlife rescue and rehabilitation, and 
communication. 
(b) For equipment listed under part (a) of this subsection that is 
not owned by or available exclusively to the plan holder, the plan 
shall also estimate the extent to which other contingency plans 
rely on that same equipment. 
(c) For oil containment and recovery equipment, the plan also shall 
include equipment make and model, the manufacturer's nameplate 
capacity of the response equipment (in gallons per minute), and 
applicable design limits (e.g., maximum wave height capability, 
inland waters vs. open ocean). 
(d) Based on information described in part (c) of this subsection, 
the plan shall state the maximum amount of oil which could be 
recovered per twenty-four hour period. 
(e) For purposes of determining plan adequacy under OAR 340-47-190, 
and to assess realistic capabilities based on potential limitations 
by weather, sea state, and other variables, the data presented in 
parts (c) and (d) of this subsection will be multiplied by an 
average efficiency factor of 20 percent. The department will apply 
a higher efficiency factor for equipment listed in a plan if that 
plan holder provides adequate evidence that the higher efficiency 
factor is warranted for particular equipment. The department may 
assign a lower efficiency factor to particular equipment listed in 
a plan if it determines that the performance of that equipment 
warrants such a reduction. 
(f) The plan shall provide arrangements for pre-positioning of oil 
spill response equipment at strategic locations which will meet 
criteria pursuant to OAR 340-47-190(3) (d). 
(14) Communications: Each plan shall describe the communication 
systems used for spill notification and response operations, 
including: 
(a) Communication procedures; 
(b) The communication function (e.g., ground-to-air) assigned to 
each channel or frequency used; and 
(c) The maximum geographic range for each channel or frequency 
used. 
(d) Communication system compatibility with key spill response 
agencies. 
(15) Response Operation sites: Each plan shall describe the process 
to establish sites needed for spill response operations, including 
location or location criteria for: 
(a) A central command post; 
(b) A central communications post if located away from the command 
post; and 
(c) Equipment and personnel staging areas. 
(16) Response Flow Chart: (a) Each plan shall present a flowchart 
or decision tree describing the procession of each major stage of 
spill response operations from spill discovery to completion of 
cleanup. The flowchart or decision tree shall describe the general 
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order and priority in which key spill response activities are 
performed. 
(b) Each plan shall describe all key spill response operations in 
checklist form, to be used by spill response managers in the event 
of an oil spill. 
(17) Authorities: (a) Each plan shall list the local, state, and 
other government authorities responsible for the emergency 
procedures peripheral to spill containment and cleanup, including: 
(i) procedures to control fires and explosions, and to rescue 
people or property threatened by fire or explosion; 
(ii) procedures to control ground and air traffic which may 
interfere with spill response operations; 
(iii) procedures to manage access to the spill response site; and 
(iv) procedures to protect environmentally sensitive areas during 
emergency operations. 
(b) Each plan shall describe the plan holder's role in these 
emergency operation procedures prior to the arrival of proper 
authorities. 
(18) Damage Control: Each plan shall describe equipment and 
procedures to be used by the facility or covered vessel personnel 
to minimize the magnitude of the spill and minimize structural 
damage which may increase the quantity of oil spilled. (a) For 
facilities. damage control procedures shall include[; feF 
faeili~ies]; methods to slow or stop pipeline, storage tank, and 
other leaks, and methods to achieve immediate emergency shutdown. 
(b) For tank vessels, damage control procedures shall include 
methods and onboard equipment to achieve vessel stability and 
prevent further vessel damage, slow or stop pipe, tank, and other 
leaks, and achieve emergency shutdown during oil transfer. 
(c) For other covered vessels, damage control procedures shall 
address methods to achieve vessel stability and slow or stop leaks 
from fuel tanks and lines. 
(19) containment: Each plan shall describe, in detail, methods to 
contain spilled oil and remove it from the environment using 
appropriate scenarios. Methods shall describe deployment of 
equipment and personnel, using diagrams or other visual aids when 
possible. Response methods covered must include: 
(a) Surveillance methods used to detect and track the extent and 
movement of the spill; 
(b) Methods to contain and remove oil in offshore waters; 
(c) Methods to contain and remove oil in near-shore waters, 
including shoreline protection procedures and oil diversion/pooling 
procedures; and 
(d) Methods to contain and remove oil, including surface oil, 
subsurface oil, and oiled debris and vegetation, from a variety of 
shoreline, adjacent land, and beach types. 
{20) Response Time: Each plan shall briefly describe initial 
equipment and personnel deployment activities which will accomplish 
the response standard listed in OAR 340-47-190{3) (d), and provide 
an estimate of the actual execution time. 
{21) Chemical Agents: If the plan holder proposes to use 
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dispersants, coagulants, bioremediants, or other chemical agents 
for response operations, conditions permitting, the plan shall 
describe: 
(a) Type and toxicity of chemicals; supplemented with material 
safety data sheets (MSDS) for each product. 
(b) Under what conditions they will be applied in conformance with 
all applicable local, state, and federal requirements, including 
Volume II of the Oil and Hazardous Materials Spill Contingency 
Plan, and OAR 340-47-020, 
(c) Methods of deployment; and 
(d) Location and accessibility of supplies and deployment 
equipment. 
(22) In Situ Burning: If the plan holder propose to use in-situ 
burning for response operations, conditions permitting, the plan 
shall describe: 
(a) Type of burning operations; 
(b) Under what conditions burning will be applied in conformance 
with all applicable local, state, and federal requirements, 
including Volume II of the Oil and Hazardous Materials Spill 
Contingency Plan, and OAR 340-23-035, 
(c) Methods of application; and 
(d) Location and accessibility of supplies and deployment 
equipment. 
(23) Environmental Protection: Each plan shall describe how 
environmental protection will be achieved, including: 
(a) Protection of sensitive shoreline and island habitat by 
diverting or blocking oil movement; 
(b) Priorities for sensitive area protection in the region of 
operation covered by the plan as designated by the department in 
the environmentally sensitive area maps in Volume I of the Oil and 
Hazardous Materials Spill Contingency Plan; 
(c) Rescue and rehabilitation of birds, marine mammals, and other 
wildlife contaminated or otherwise affected by the oil spill in 
compliance with the Oregon Oil Wildlife Rehabilitation Plan. 
(d) Measures taken to reduce damages to the environment caused by 
shoreline and adjacent land cleanup operations. [s~eh as im~aets te 
seftsitive sherelifte habitat by heavy maehiftery. ] 
(24) Interim storage: (a) Each plan shall describe site criteria 
and methods used for interim storage of oil recovered and oily 
wastes generated during response and cleanup operations, including 
sites available within the facility. Interim storage methods and 
sites shall be designed to prevent contamination of the storage 
area by recovered oil and oily wastes. 
(b) If use of interim storage sites will require approval by 
local, state, or federal officials, the plan shall include 
information which could expedite the approval process, including a 
list of appropriate contacts and a brief description of procedures 
to follow for each applicable approval process. 
(c) Each plan shall describe methods and sites used for permanent 
disposal of oil recovered and oily wastes generated during response 
and cleanup operations. 
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(d) Interim storage and permanent disposal methods and sites shall 
be sufficient to keep up with oil recovery operations and handle 
the entire volume of oil recovered and oily wastes generated. 
(e) Interim storage and permanent disposal methods and sites shall 
comply with all applicable local, state, and federal requirements. 
(25) Health and Safety: Each plan shall describe procedures to 
protect the health and safety of oil spill response workers, 
volunteers, and other individuals on-site. Provisions for 
training, decontamination facilities, safety gear, and a safety 
officer position shall be addressed. 
(26) Post Spill Review: Each plan shall explain post-spill review 
procedures, including methods to review both the effectiveness of 
the plan and the need for plan amendments. Post-spill procedures 
shall provide for a debrief of the department and other appropriate 
entities. 
(27) Drills and Exercises: (a) Each plan shall describe the 
schedule and type of drills and other exercises which will be 
practiced to ensure readiness of the plan elements, including 
drills which satisfy OAR 340-47-200(3). 
(b) Tests of internal call out procedures shall be performed at 
least once every ninety calendar days and documented by the plan 
holder. Such tests are only required to involve notification, not 
actual deployment. 
(28) Risk Variables: Each facility and covered vessel plan shall 
list the spill risk variables within the region of operation 
covered by the plan, including: 
(a) For facilities, 
(i) Types, physical properties, and amounts of oil handled; 
(ii) A written description and map indicating site topography, 
stormwater and other drainage systems, mooring areas, pipelines, 
tanks, and other oil processing, storage, and transfer sites and 
operations, 
(iii) A written description of sites or operations with a history 
of or high potential for oil spills, including key areas which pose 
significant navigation risk within the region of operation covered 
by the plan; and 
(iv) Methods to reduce spills during transfer operations, including 
overfill prevention; 
(b) For covered vessels, 
(i) Types, physical properties, and amounts of oil handled, 
(ii) A written description and diagram indicating cargo, fuel, and 
ballast tanks and piping, power plants, and other oil storage and 
transfer sites and operations, and 
(iii) A written description of operations with a history of or high 
potential for oil spills. including key areas which pose 
significant navigation risks within the region of operation 
covered by the plan. 
(29) Environmental Variables: Each plan shall list the 
environmental variables within the region of operation covered by 
the plan, including: 
(a) Natural resources, including coastal and aquatic habitat types 

SW\WC9\WC9687.5 (6-9-92) - 14 -



and sensitivity by season, breeding sites, presence of state or 
federally listed endangered or threatened species, and presence of 
commercial and recreational species (environmental variable 
information may be obtained directly from environmentally sensitive 
area maps in Volume I of the Oil and Hazardous Materials Spill 
Contingency Plan); 
(b) Public resources, including public beaches, water intakes, 
drinking water supplies, and marinas; 
(c) Seasonal hydrographic and climatic conditions; and 
(d) Physical geographic features, including relative isolation of 
coastal regions, beach types, and other geological characteristics. 
(30) Logistical Resources: Each plan shall list the logistical 
resources within the region of operation covered by the plan, 
including: 
(a) Facilities for fire services, medical services, and 
accommodations; and 
(b) Shoreline access areas, including boat launches. 
(31) Scenarios: (a) Each plan shall describe detailed, plausible, 
step-by-step response scenarios for: 
(i) A small oil spill of less than 500 gallons; 
(ii) A maximum probable spill as described in the plan pursuant to 
subsection (4)(c) of this section; and 
(iii) A worst case spill as described in the plan pursuant to 
subsection (4)(c) of this section. 
(b) Each scenario description shall include: 
(i) The circumstances surrounding the spill, including size, type, 
location, climatic and hydrographic conditions, time, and cause; 
(ii) An estimate of oil movement during the first 72 hours, 
including likely shoreline contact points; and 
(iii) Estimates of response time and percent recovery for each 
major phase of operations. 
(c) If a plan applies to multiple facilities or covered vessels, 
each scenario description shall discuss implementation of the plan 
in the event of simultaneous separate spills. 
(32) Financial Responsibility: Each plan shall provide evidence 
that the facility or vessel is in compliance with federal financial 
responsibility requirements pursuant to ORS 468B. 390. 
(33) Technical Terms Glossary: Each plan shall include a glossary 
of technical terms and abbreviations used in the plan. 

340-47-160 Prevention strategies for Facilities. (1) The owner or 
operator of each onshore and offshore facility shall develop spill 
prevention strategies which, when implemented, will provide the 
best achievable protection from damages caused by the discharge of 
oil into the waters of the state. The strategies may be in the 
form of: 
(a) Appendices to oil spill prevention and emergency response plans 
required under this chapter, or 
(b) A stand alone prevention plan which meets all [the) 
requirements of OAR 340-47-100 to 340-47-230. 
(2) Spill Prevention Countermeasure and Control Plans (SPCC). 
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Operation Manuals, and other prevention documents prepared to meet 
federal requirements under 33 CFR 154, 33 CFR 156, 40 CFR 109, 40 
CFR 112 [119], or the Federal Oil Pollution Act of 1990, or plans 
prepared to meet the requirements of other states may be submitted 
to satisfy requirements under this chapter if the department deems 
that such requirements equal or exceed those of the department, or 
if the plans are modified or appended to satisfy requirements under 
this chapter. 
(3) Spill prevention strategies shall at a minimum provide for: 
(a) Documentation of types and frequency of spill prevention 
training provided to applicable personnel. 
(b) Evidence that the facility has an operations manual. [that 
ineledes tfte implemcntatien eriteria estaSlisfted in the 
de~artiftent's ~eeftnieal Standards Geideliaes] 
(c) Description of a drug and alcohol awareness program which 
provides training and information materials to all employees on 
recognition of alcohol and drug abuse treatment opportunities, and 
applicable company policies. 
(d) Evidence of a maintenance and inspection program that includes: 
(i) Summary of the frequency and type of all regularly scheduled 
inspection and preventative maintenance procedures for tanks, 
pipelines, key storage, transfer, or production equipment including 
associated pumps, valves, and flanges, and overpressure safety 
devices and other spill prevention equipment. 
(ii) Description of integrity testing of storage tanks, and 
pipelines using such techniques as hydrostatic testing and visual 
inspection, including but not limited to frequency; means of 
identifying that a leak has occurred; and measures to reduce spill 
risk if test material is product; 
(iii) external and internal corrosion detection and repair; and 
(iv) damage criteria for equipment repair or replacement; and 
(v) maintenance and inspection records of the storage and transfer 
facilities and related equipment will be made available to the 
department upon request. 
(vi) documentation required under 40 CFR 112.7(e) or 33 CFR 154 
Subparts C and D fet may be used to address elements of this 
subsection. 
(e) Description of the use of containment boom at facilities 
transferring "heavy oil" to include: 
(i) type(s) of boom used based upon the varied conditions within 
the region(s) of operation. 
(ii) methods of boom placement and anchoring. 
(f) Identification of spill prevention technology currently in use, 
including if applicable: · 
(i) tank and pipeline materials and design; 
(ii) storage tank overflow alarms, tank overflow cut-off switches, 
low level alarms and automatic transfer shut-down systems, 
including methods to alert operators; system accuracy; and tank 
fill margin remaining at time of alarm activation before overflow 
would occur at maximum pumping rate (documentation required under 
40 CFR 112.7(e) (2) (viii) or 33 CFR 154.310(a) (12-13) may be used to 

SW\WC9\WC9687.5 (6-9-92) - 16 -



address some or all of these elements); 
(iii) leak detection system§ for both active and nonactive pipeline 
conditions including detection thresholds in terms of duration and 
percentage of pipeline flow; limitations on system performance due 
to normal pipeline events; and procedures for operator response to 
leak alarms, (documentation required under 40 CFR 112.7(e)(3) may 
be used to address some or all of these elements); 
(iv) rapid pump and valve shutdown procedures, including means of 
ensuring that surge and over-pressure conditions do not occur; 
rates of valve closure; sequence and time duration (average and 
maximum) for entire procedure; automatic and remote control 
capabilities utilized; and visual displays of system status for 
operator use {documentation required under 40 CFR 112.7{e){3) may 
be used to address some or all of these elements>; 
(v) minimization of post-shutdown residual drain-out from pipes; 
including criteria for locating valves; identification of all 
valves (including types and means of operation) that may be open 
during a transfer process; and any other techniques for reducing 
drain-out; 
(vi) means of relieving pressure due to thermal expansion of liquid 
in pipes during periods of non-use; 
(vii) secondary containment including contents of the largest tank 
plus space for precipitation, and material design and permeability 
of the containment area (documentation required under 40 CFR 
112.7(e)(l) and (2)(ii-iv) may be used to address some or all of 
these elements); 
(viii) surge control systems; 
(ix) internal and external corrosion control coatings or wrappings 
and instruments; 
(x) storm water and other drainage retention, treatment, and 
discharge systems, including maximum storage capacities and 
identification of any applicable discharge permits (documentation 
required under 40 CFR 112.?(e)(l) and (2)(iii and ix) may be used 
to address some or all of these elements); and 
(xi) criteria for suspension of operations while leak detection or 
other spill control systems are inoperative. 
(g) Description of facility site security systems, including: 
(i) procedures to control and monitor facility access; 
(ii) lighting (documentation required under 33 CFR 154.57Q may be 
used to address some or all of this element); 
(iii) signage; and 
(iv) right-of-way identification or other measures to prevent third 
party damage (documentation required under 40 CFR 112.7(e)(3) (v) 
and (9) may be used to address some or all of this element); 
(h) History of any discharges of oil to the land or waters of the 
state in excess of twenty-five barrels (one thousand and fifty 
gallons) which occurred during the five year period prior to the 
plan submittal date. For each discharge, describe: 
(i) quantity; 
(ii) type of oil; 
(iii) geographic area; 
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(iv) analysis of cause, including source(s) of discharged oil and 
contributing factors (e.g. , equipment failure, employee error, 
adverse weather, etc.) 
(v) measures taken to remedy the cause and prevent reoccurrence. 
(i) Detailed and comprehensive site risk analyses which: 
(i) evaluates the construction, age, corrosion, inspection and 
maintenance, operation, and oil spill risk of the transfer, 
production, and storage system including piping, tanks, pumps, 
valves, and associated equipment; 
(ii) evaluate spill minimization and containment systems; 
(iii) incorporates information required in part (f) of this sub
section; and 
(iv) is prepared under the supervision of (and bears the seal of) 
a licensed professional engineer. 
(v) documentation required under 40 CFR 112.7(b) and (e) may be 
used to address some or all of the elements in this subsection; 
(j) Description of how the facility will incorporate those measures 
that will provide best achievable protection [teelutele§'y] to 
address the spill risks identified in the risk analyses required in 
part ( i) of this subsection. [AEIEIFess hew the faeility uill meet 
J!IFevefltiefl staftElaFEls estal9lishea l9y the EleJ!laFtllleftt' s 'Peehflieal 
StaftaaFas Gaiaelifles] (Information documented pursuant to 40 CFR 
112.7(e) and 33 CFR 154.310 may be used to address some or all of 
the elements of this subsection.) 

OAR 340-47-170 Prevention strategies for vessels. (1) Each covered 
vessel shall have (aevele)!l] spill prevention strategies which when 
implemented will provide the best achievable protection from 
damages caused by the discharge of oil into the waters of the 
state. ['Phe stFate~ies may l9e ifl the feFm ef 1 

(a) AJ!IJ!leflaiees te ail S)!lill J!ll!'e'refltiefl afta emeF~eftey Fes)!leftse J!llafls 
Fe~aiFea HftEieF this eha)!lteF, el!' 
(19) A stafta alefle J!IFe>.>'efltiefl J!llafl wfiieh meets the Fe~aiFemeftts ef 
~ 349 47 199 te 349 47 239, 
( 2) AJ!l)!llieatiefl feF waiveFs fFem SJ!leeifie sal9seetiefls ef vessel 
J!IFevefltiefl stFate~ies mast l9e sal9mittea te the EleJ!laFtmeflt ifl 
wFitifl~ at the time ef )!llafl sal9missiefl, 'Phe a)!l)!llieatiefl mast 
aemeftstFate that eelll)!lliaftee with the Fe~aiFemeflt is eeeftemieally el!' 
)!lhysieally illl)!lFaetieal, A waiveF uill l9e ~Fafttea eF aefliea ifl 
\ll!'itifl~ fFem the EleJ!laFtmeftt.] 
(A) fa-t Prevention documents prepared to meet federal requirements 
under the Oil Pollution Act of 1990 or plans prepared to meet the 
requirements of other states may be used [sal9mittea] to satisfy the 
criteria of this section. (Fe~aiFemeftts HflEieF this eha)!lteF.] 
(3) Vessel owners or operators will make maintenance and inspection 
records. and oil transfer procedures available to the department 
upon request. 
( (4) 'E'aflk vessels e)!leFatifl~ ifl the Gelaml9ia Rivel!' shall el9taifl 
Sf)ill pFe'\.•entioft plaft er stFa'EetJy af)pFe'\.•al fzeem Beth the St.ate ef 
OFe~efl afta the State ef Washifl~tefl•] 
:Lf:!l[(S)] S)!lill J!IFevefltiefl stFate~ies shall at a miflimam J!IFeviae 
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feFI] 
[(a) E;·idenee tftai: t:he ·.vessel has an operatiefls manaal.L [that 
inelaeles implement:at:ieft oriteria est:ahliefted in the DepartmeBt's 
~eeftnieal st:aBEiarEis Gaidelines.] 
(B) Deseriptien of 'types and freE!aeBey ef spill preventien trainiBEJ 
previded to applieahle persenftel. Demeast:ratien ef eperat:er(s) 
t:raininEJ and eertifieatien will Be made availaBle to tfte department: 
~Oft FCE!li:CSt.; 

(e) E>eseript:ion ef a Elrl:lEJ anel aleeftel &"'.a.·areaess pFeEJFam 'i•rfiieh 
previeles traiaiREJ and informatien mat:erials te all employees oa 
reeeEJRitien ef aleoftol and draEJ aSase t:reat:ment: eppert:aaitics aBEl 
applieaele eelllJ!laf!Y pelieies. 
(Ei) Evielenee of a maiat:eaaaee anel inspeet:ien proEJram tftat: inelaeles: 
(i) slHlli\laFy ef ~he fFe~ueaey aaa ~ype ef all Fe~alaFly seheaulea 
inspeetiea anEl pFe·.,"'entati;-=e mai:ate:aa:aee pFeeee1:l:l:Fes; 
(ii) E1:ama~e OFi~eFia feF e~l:lipme:at FepaiF BF Feplaeemeftt; 
(iii) maint.e:aaaee ana iBspee't:ioa reeeFE1:s lfill Be maae a,-,.yailable te 
the aepaFt.meat upeR Fe~ues~, 
(e) BeseFip~iea ef ~he use ef eea~aiffilleat eeem auFiR~ tFaasfeFs ef 
ftea""f ail, t.e iaell:l:E1:e1 
(i) ~ype(s) ef eeem usea easea ea ~he vaFiea eeaaitieas wi~hia the 
Fe~iea(s) ef epeFatiea. 
(ii) me~heas ef eeem plaeemeat aaa aaeheFiR~. 
(f) BeseFip~iea ef spill pFevea~iea ~eehaele~y euFFea~ly ia use. 
(~) His~eFy ef eil aisehaF~es ia elfeess ef 25 eaFFels (eae ~heusaaa 
fifty ~alleas) aaa RIHfteeF ef FepeF~ea easual~ies wliieh have 
eeel:lrrea E1:l:l:Fin~ the five year periea pFieF te the ~lafts sl:l:Bmittea 
aate. FeF eaeh iaeiaea~, aeseFiee as appFepFia~e1 
(i) ~uaa~i~y; 
(~~~ type ef e~l aisehaF~ea; 
(iii) ~ee~Faphie aFea1 
(iv) aaalysis ef eaase, iaeluaia~ seuFee(s) aaa eea~FieuteFy 
fae~eFs te ~he spill aaa/eF easual~y 
(v) eeFFeetive ae~iea talrea.] 

OAR 340-47-180 Plan submittal. (1) (a) Plans for onshore and 
offshore facilities on the Columbia River and Willamette River 
capable of storing 10,000 gallons or more of oil, shall be 
submitted to the department within six months after adoption of 
this chapter but not later than January 1, 1993. 
(b) Plans for covered vessels of three hundred gross tons or more 
which transit the Columbia River and Willamette River shall be 
submitted to the [effiee] department within six months after 
adoption of this chapter but not later than January 1, 1993. 
(c) All other facilities and covered vessels shall submit plans to 
the [effiee] department within twenty-four [ei~~eea] months after 
adoption of this chapter. 
(2) Any onshore or offshore facility or covered vessel that first 
begins operating after the above deadlines shall submit a plan to 
the department at least ninety calendar days prior to the beginning 
of operations. 
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(3) Four [Ei~ht] copies of the plan and appendices (a minimum of ~ 
Ti+ hard copies +Y+ and 1 optional ++t computerized disk copy 
[ies)()] formatted in 4.2 or 5.ll shall be delivered to: 

Department of Environmental Quality 
Oil Spill Contingency Plan Coordinator 
Water Quality Division 
811 S.W. Sixth 
Portland, OR 97204 

(4) Onshore and offshore facility plans may be submitted by: 
(a) The facility owner or operator; or 
(b) A maritime association in which the facility owner or operator 
is a participating member. 
(5) Tank vessel plans may be submitted by: 
(a) The tank vessel owner or operator; 
(b) The owner or operator of a facility where the tank vessel 
unloads cargo, in conformance with requirements under OAR 340-47-
150 {l); or 
(c) An oil spill response cooperative or maritime association in 
which the tank vessel owner or operator is a participating member. 
(6) Cargo and passenger vessel plans may be submitted by: 
(a) The vessel owner or operator; 
(b) The agent for the vessel resident in this states; or 
(c) Subject to the conditions imposed by the Department, the owner, 
operator, agent or a maritime association, may submit a single 
contingency plan for cargo vessels or passenger vessels of a 
particular class. 
(d) A primary response contractor . 
(7) A single plan may be submitted for more than one facility or 
covered vessel provided that the plan contents meet the 
requirements of 340-47-100 to 340-47-230 for each facility or 
covered vessel listed. 
(8) The plan submitter may request that proprietary information be 
kept confidential under ORS 192.501(2) 

OAR 340-47-190 Plan review. (1) Upon receipt of a plan, the 
department shall promptly evaluate [flFS!llfltly wfl,etheF) the plan for 
completeness [is iaeelllfllete]. If the department determines that a 
plan is incomplete, the submitter shall be notified of 
deficiencies. The review period shall not begin until the 
department receives a complete plan. 
(2) The department shall regularly notify interested parties of any 
contingency plans which are under review by the department, and 
make plans available for review to ODFW, DLCD, SFM and to any other 
state, local, and federal agencies, and the public who are 
interested. The department shall accept comments from these 
interested parties on the plan during the first thirty calendar 
days of review by the department. 
(3) A plan shall be approved if, in addition to meeting criteria in 
OAR 340-47-130 and OAR 340-47-140, it demonstrates that when 
implemented, it can: 
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{a) To the maximum extent practicable, provide for prompt and 
proper response to and cleanup of a variety of spills, including 
small spills, maximum probable spills, and worst case spills; 
{b) To the maximum extent practicable, provide for prompt and 
proper protection of the environment from oil spills; 
(c) Provide for immediate notification and mobilization of 
resources upon discovery of a spill; 
{d) Provide for initial deployment of response equipment and 
personnel at the site of the spill within 1 hour for facilities and 
2 hours for covered vessels of the plan holder's awareness that a 
spill has occurred given suitable safety conditions; and 
(4) When reviewing plans, the department shall, in addition to the 
above criteria, consider the following: 
(a) The volume and type of oil{s) addressed by the plan; 
{b) The history and circumstances of prior spills by similar types 
of facilities, including spill reports by DEQ spill responders; 
{c) The presence of operating hazards; 
{d) The sensitivity and value of natural resources within the 
geographic area covered by the plan; 
{e) Any pertinent local, state, federal agency, or public comments 
received on the plan; 
{f) The extent to which reasonable, cost-effective spill prevention 
measures have been incorporated into the plan. 
(5) The department may approve a plan without a full review as per 
provisions of this section if that plan has been approved by a 
federal agency or other state which the department has deemed to 
possess approval criteria which equal or exceed those of the 
department. 
(6) The department may prepare a manual to aid department staff 
responsible for plan review. This manual shall be made available 
to provide guidance for plan preparers. While the manual will be 
used as a tool to conduct review of a plan, the department will not 
be bound by the contents of the manual. 
(7) The department shall endeavor to notify the facility or covered 
vessel owner or operator within five working days after the review 
is completed whether the plan has been approved. 
{a) If the plan receives approval, the facility or covered vessel 
owner or operator shall receive a certificate of approval 
describing the conditions of approval, including expiration dates 
not to exceed 5 years. 
(b) {i) The department may approve a plan conditionally by 
requiring a facility or covered vessel owner or operator to operate 
with specific precautionary measures until unacceptable components 
of the plan are resubmitted and approved. 
{ii) Precautionary measures may include, but are not limited to, 
reducing oil transfer rates, increasing personnel levels, or 
restricting operations to daylight hours. Precautionary measures 
may also include additional requirements to ensure availability of 
response equipment. 
{iii) A plan holder shall have thirty calendar days after the 
department gives notification of conditional status to submit and 
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implement required changes to the department, with the option for 
an extension at the department's discretion. Plan holders who fail 
to meet conditional requirements or provide required changes in the 
time allowed shall lose conditional approval status. 
(c) If plan approval is denied, the facility or covered vessel 
owner or operator shall receive an explanation of the factors for 
disapproval and a list of actions to be taken to gain approval. 
The f,acility or covered vessel shall not continue oil storage, 
transport, transfer, production, or other operations until a plan 
for that facility or covered vessel has been approved. 
(d) A plan holder may appeal the department's decision's under OAR 
340 Division 11. 
(e) If a plan holder demonstrates an inability to comply with an 
approved contingency plan or otherwise fails to comply with 
requirements of this chapter, the department may, at its 
discretion: 
(i) place conditions on approval pursuant to (b) of this 
subsection; or 
(ii) revoke its approval pursuant to (c) of this subsection. 
(f) Approval of a plan by the department does not constitute an 
express assurance regarding the adequacy of the plan nor constitute 
a defense to liability imposed under state law. 

OAR 340-47-200 Drills and inspections. (1) For the purpose of 
determining plan adequacy, the department may require a plan holder 
to participate in one unannounced full deployment drill annually. 
The department shall choose plan holders for such drills through a 
random process. 
(2) The department may require a plan holder to participate in one 
announced, limited deployment drill annually. The department shall 
choose plan holders for such drills through a random process. 
(3) Requirements under subsections (1) and (2) of this section may 
be met: 
(a) by drills led by other state, local, or federal authorities if 
the department finds that the criteria for drill execution and 
review equal or exceed those of the department; 
(b) by drills initiated by the plan holder, if the department is 
involved in participation, review, and evaluation of the drill, and 
if the department finds that the drill adequately tests the plan; 
or 
(c) by responses to actual spill events, if the department is 
involved in participation, review, and evaluation of the spill 
response, and if the department finds that the spill event 
adequately tests the plan. 
(4) The department may excuse a primary response contractor from 
full deployment participation in more than one drill, if in the 
past twelve months, the primary response contractor has performed 
to the department's satisfaction in a full deployment drill or an 
exercise listed in subsection (3) of this section. 
(5) The department shall review the degree to which 
specifications of the plan are implemented during the drill. 
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department shall endeavor to notify the facility or covered vessel 
owner or operator of the review results within thirty calendar days 
following the drill. If the department finds deficiencies in the 
plan, the department shall report those deficiencies to the plan 
holder and require the plan holder to make specific amendments to 
the plan pursuant to requirements in OAR 340-47-220. 
(6) The department may publish an annual report on plan drills, 
including a summary of response times, actual equipment and 
personnel use, recommendations for plan requirement changes, and 
industry response to those recommendations. 
(7) The department may require the facility or covered vessel owner 
or operator to participate in additional drills beyond those 
required in subsections (1) and (2) of this section if the 
department is not satisfied with the adequacy of the plan during 
exercises or spill response events. 
(8) The department may require the plan holder to publish an annual 
report on plan drills including a summary of response times, active 
equipment and personnel use, and recommendations for improvement. 
(9) The department may verify compliance with this chapter by 
unannounced inspections in accordance with ORS 468B.370. 

OAR 340-47-210 Plan maintenance and use (1) At least one copy of 
the plan shall be kept in a central location accessible at any time 
by the incident commander or spill response manager named in 
accordance with OAR 340-47-150(7). Each facility covered by the 
plan shall possess a copy of the plan and keep it in a conspicuous 
and accessible location. 
(2) A field document prepared under OAR 340-47-140(5) shall be 
available to all appropriate personnel. Each covered vessel 
covered by the plan shall possess a copy of the field document and 
keep it in a conspicuous and accessible location as soon as 
practical. 
(3) A facility or covered vessel owner or operator or their 
designee shall implement the plan in the event of a spill. The 
facility or covered vessel owner or operator or their designee must 
receive approval from the department before it conducts any major 
aspect of the spill response contrary to the plan unless: 
(a) such actions are necessary to protect human health and safety; 
(b) such actions must be performed immediately in response to 
unforeseen conditions to avoid additional environmental damage; or 
(c) the plan holder has been directed to perform such actions by 
the department or the United States Coast Guard. 

OAR 340-47-220 Plan update timeline (1) The department shall be 
notified in writing as soon as possible and within twenty-four 
hours of any significant change which could affect implementation 
of the plan, including a substantial decrease in available spill 
response equipment or personnel. The plan holder shall also 
provide a schedule for the prompt return of the plan to full 
operational status. A facsimile will be considered written notice 
for the purposes of this subsection. Changes which are not 
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considered significant include minor variations in equipment or 
personnel characteristics, call out lists, or operating procedures. 
Failure to notify the department of significant changes shall be 
considered noncompliance with this chapter and subject to 
provisions of OAR 340-47-190{7)(e) • 
(2) If the department finds that, as a result of the change, the 
plan no longer meets approval criteria pursuant to OAR 340-47-190, 
the department may, in its discretion, place conditions on 
approval, require additional drills or inspections, or revoke 
approval in accordance to OAR 340-47-190(7)(e). Plan holders are 
encouraged to maintain back-up response resources in order to 
ensure that their plans can always be fully implemented. 
(3) Within thirty calendar days of an approved change, the facility 
or covered vessel owner or operator shall distribute the amended 
page(s) of the plan to the department and other plan holders. 
(4) Plans shall be reviewed by the department every five years 
pursuant to ORS 468B.345(3). Plans shall be submitted for 
reapproval unless the plan holder submits a letter requesting that 
the department review the plan already in the department's 
possession. The plan holder shall submit the plan or such a letter 
at least ninety calendar days in advance of the plan expiration 
date. 
(5) The department may review a plan following any spill for which 
the plan holder is responsible. 

OAR 340-47-230 Noncompliance with plan requirements. (1) Any 
violation of this chapter may be subject to the enforcement and 
penalty sanctions of ORS 468.140. 
(2) (a) The department may notify the secretary of state to 
suspend the business license of any onshore or offshore facility or 
other person that is in violation of this section, 
(b) The department may deny entry onto waters of the state to any 
covered vessel that does not have an approved plan and is so 
required. 
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ATTACHMENT B 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335 (7), this statement provides information on 
the Environmental Quality Commission's intended action to adopt a 
rule. 

(1) Legal Authority 

ORS 468B.345 to 468B.390 (Senate Bill 242 passed in June, 1991), 
requires covered vessels and facilities to have spill prevention 
and emergency response plans that will be submitted to the 
Department for review and approval. 

(2) Need for the Rule 

ORS 468B. 350 requires the Department to adopt by rule a set of 
standards which detail the elements that the plans. ORS 468B.355 
and 468B. 365 requires the Department to adopt by rule a plan 
submission schedule and rules for determining the adequacy of the 
plans. 

(3) Principal Documents Relied Upon in this Rulemaking 

ORS 468B.340 to 468B.600 and State of Washington regulations 
WAC 173-181 1 WAC 173-180 1 and WAC 317-10. 



ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

I. Introduction 

The proposed oil spill prevention and emergency response plan rules 
as well as the proposed rule to require booming during transferring 
operations are intended to help prevent major spills of oil. 
Implementation of the rules will have an impact on the oil 
transport and storage indl,lstry. It is our estimate the impact will 
not significantly impact industry above and beyond what is already 
required under the new Federal Oil Pollution Act of 1990 (OPA 90). 

II. Small Business 

The rules are directed at the maritime shipping industry, and the 
oil transport and storage industry. It should have no direct 
impacts on small business. It could have an indirect impact by 
causing a small increase in the cost of fuel. The booming 
requirements and contingency plan rules may create new business for 
small contractors 

III. Large Business 

The rules will impact the several sectors of the maritime industry. 
It should be noted that in some cases, groups of vessel owner or 
operators and groups of facilities have formed associations that 
provide overall coverage for their members. This effectively 
spreads the cost over a larger group and allows them to contract 
for plan development and response capability jointly. The 
following is a summary of the direct and indirect costs, to the 
extent they can be determined, on the four sectors affected by the 
rules: 

(1). Cargo vessels over 300 gross tons (vessels that do not carry 
oil but have significant amounts of fuel: 

Number of vessels covered = est 1400 
Number of trips/year = est 2100 
Estimated cost breakdown: 

a. fee for membership in association = $200/trip/vessel 
(covers cost have having a spill response contract 
on retainer and purchase of spill coop equipment) 

b. contingency plan development = est $50 one time fee 
for each vessel 

c. equipment, training, drills = covered by assn. fee 
d. insurance = minimum $500,000/year required by OPA 90 

depending on tonnage 
e. DEQ administration fee = $25/trip 
f. booming during fuel transfer= est $500-1000/transfer 

Total estimated cost = $300 - $1300/trip excluding insurance. 



Assumptions: - all cargo vessels will belong to assn. 
- total cost based on o to 1 transfer of fuel 

per trip 
- the total annual cost will be directly 

proportional to the number of trips 

(2) Oil transport barges over 300 gross tons: 

Number of vessels = est. 50 
Number of trips/year = est. 1700 
Estimated cost breakdown: 

a. plan development = est $10,000/corporation 
(2 corporations do the bulk of the transport, 3 to 4 
corporations have a limited number of trips/year). 

b. spill response contractor on retainer= est.$300,000 
to $400,000/year/corporation. 

c. equipment, training, drills = est $100,000/year 
d. insurance = est $300,000/year required by OPA 90 

depending on tonnage 
e. DEQ administration fee = $28/trip 
f. booming during fuel transfer = $300-1000/transfer 

Total estimated cost = $1000 - $2000/trip excluding insurance 
Assumptions: - per trip costs based on summing the combined 

costs for 5 corporations and dividing that 
by 1700 trips/year and adding in the cost of 

1 fuel transfer per trip. Since multiple 
transfers may occur on one trip, the cost 
would increase accordingly. 

(3) Oil tankers (self propelled tank vessels) over 300 gross 
tons: 

Number of vessels = est. 30 
Number of trips/year = est. 110 
Estimated cost breakdown: 

a. plan development = est $10,000 - $20,000/plan 
estimate 5 to 7 plans 

b. spill response contractor on retainer= est. $300,000 
to 400,000/year 

c. equipment, training, drills = est $100,000/plan 
holder 

d. insurance = minimum $2 million depending on tonnage 
e. DEQ administration fee = $650/trip 
f. booming during transfer= $300-1000/transfer 

Total estimated cost = $1000 - $2000/trip excluding insurance 
if the vessel owner or operator elects to 
belong to an association. 
= $400,000 $500,000/year if a 
corporation elects to go independent of 
an association. 



Assumptions: 1. The per trip figure assumes a $200/trip fee 
to an association and $650/trip fee for 
the DEQ as well as a probable transfer 
cost. 

2. The annual costs for a corporation are 
based on very rough estimates and is probably 
not very accurate. 

(4) Oil storage faciliti.es with 10,000 or more gallons 
capacity that receive oil from vessels or pipelines: 

Number of covered facilities = 24 
Estimated cost breakdown: 

a. membership in cooperative = $500 initiation fee and an 
annual assessment estimated at $10,000 to $15,000 per 
facility. The assessment is based on the amount of oil 
handled at the facility. It covers cost of having spill 
response contractor on retainer, conducting drills and 
training exercises. 
b. plan development = est $4000 per facility 
c. training, equipment, drills = covered in coop 
assessment 
d. insurance = not required by OPA 90 
e. DEQ administration fee = $3000/year/facility 
f. booming during transfer = $300-1000/transfer 

Total estimated cost = $17,000 to $20,000/facility on an 
annual basis. 

Assumptions: Costs are based on all facilities belonging to 
a spill cleanup cooperative. 

(5) It is estimated that costs to the regulated community as a 
result of the fees assessed by DEQ to administer the program will 
range from .006 to .01 cents/gallon. 

(6) With the exception of the direct assessment by DEQ to manage 
the program mandated by ORS 468B.345 to 468B.390 and the costs to 
deploy boom during transfer, all of the identified costs above 
including insurance, emergency response plan development, training, 
equipment and drills are required by the Federal Oil Pollution Act 
of 1990. 

In addition, cargo vessels, barges and tankers using the Columbia 
River are covered by existing Washington state laws and rules. To 
comply with Washington requirements they must develop nearly 
identical programs with similar associated costs. 

IV. General Public 

Our assumption is that this will not affect the price of gas to the 
consumer at the gas pump. 



v. Local Governments 

The vessels that call at Yaquina Bay and Coos Bay and the 
facilities that are located at those two ports will likely incur 
larger costs than those on the Columbia River because the cost must 
be spread among fewer participants. The costs are difficult to 
project at the moment but the present draft rule language provides 
for an extra 18 months for compliance to ensure that viable options 
can be developed that will not negatively impact the industry and 
local governments in those local areas. we will be working closely 
with these areas to ensure that a workable arrangement can be 
developed. 

VI. State Agencies 

1. DEQ: The administrative fees identified above in III provide 
funds for the DEQ to administer the program. The rule development 
and implementation will utilize 1 FTE at the ES 3 level and 1/2 FTE 
at the clerical specialist level. 

2. ODFW: No FTE identified to support plan review function for 
natural resources. 

3. DLCD: No FTE identified to support plan review function for 
State Wide Land Use Goals consistency. 

4. SFM: No FTE identified to support plan review function to 
ensure consistency with local emergency plans. 



ATTACHMENT D 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

SPILL PREVENTION AND EMERGENCY RESPONSE CONTINGENCY PLAN RULES 

WHO IS AFFECTED: 

Notice Issued: 3-23-92 
comments Due: 5-1-92 
Hearings dates: 4-27-92 

4-28-92 
4-29-92 

All owners or operators of oil transport barges, cargo 
vess.els, and oil tankers over 300 gross tons that operate on 
Oregon navigable waters. 

All owners or operators of oil storage facilities o~er 10,000 
gallons that receive oil by pipeline or vessel and'are on or 
near navigable waters. 

WHAT IS PROPOSED: 

Pursuant to the mandates of Senate Bill 242, (ORS 468B.345· to ORS 
468.390), the Department of Environmental Quality is proposing a 
set of rules that detail what shall be contained in an industry 
oil spill prevention and emergency response plan, how the plans 
will be approved, and a schedule for their submission. 

WHAT ARE THE HIGHLIGHTS: 

Detailed in the.rules are: 

1. Plan preparation and format requirements, 
2. 33 subsections on plan content requirements, 
3. Prevention strategies to be included, 
4. Submittal requirements, 
5. Review procedures, 
6. Drills and inspection requirements, 
7. Maintenance and use requirements, 
8. Update timelines, and 
9. Noncompliance penalties. 

811 S.W. 6th A.venue 
Portland, OR 97204 

FOR FURTHE.::i !NFORMA TION: 
Contac: me person or division identiffed in the public nonce by call!ng 229-5096 in the Per.land area. Ta avoid long 
-ii!':t::inl"!A ~ha roes from ou1er pans at the state, call 1 -800...452-4011. 
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HOW TO COMMENT: 

Copies of the proposed rules may be obtained from the Water 
Quality Division in Portland (811 SW 6th Ave). For further 
information, contact Rebecca DeMoss at 229-5046. 

Public hearings will be held before a hearings officer at: 

1. 

2. 

3 • 

Time 
Date 
Place -

Time 
Date 
Place 

Time 
Date 
Place -

1:00 - 5:00 PM 
April 27, 1992 
Room 3A, Executive Building 
811 SW 6th Avenue, Portland 

1:00 - 3:00 PM 
April 28, 1992 
Astoria Public Library Flag Room 
450 10th Street 
Astoria, Oregori 

1:00 - 3:00 PM 
April 29, 1992 
Coos County Annex, Room 306 
1975 McPherson 
North Bend, Oregon 

Oral and written comments will be accepted at the public hearings. 
Written comments may be sent to the DEQ Water Quality Division, 
811 SW 6th Avenue, Portland, Oregon 97204, but must be received 
by no latter than 5:00 pm on May 1st, 1992. 

WHAT IS THE NEXT STEP: 

After public hearings the Environmental Quality Commission may 
adopt rules identical to the proposed rules, adopt modified 
rules, or decline to act. The Commission's decision should come 
on July 24th, 1992 a pa+t of the agenda of a regularly scheduled · 
Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and 
Land Use Consistency Statement are attached to this notice. 
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WATER QUALITY 468B.350 

spill or an owner of property on which oil 
has been spilled fails to act to restrain or to 
remove the oil. 

(2) Damages, other than those caused by 
the oil spill, suffered from the actions of the 
director pursuant to subsection (1) of this 
section shall · be the responsibility of the 
state. (Formerly 408.8021 

468B.330 Action to collect costs. (1) If 
the amount of state-incurred expenses under 
ORS 468B.320 is not paid by the responsible 
person to the commission at the time pro
vided in subsection (2) of this section, the 
Attorney General, upon the request of the 
director, shall bring action in the name of 
the State of Oregon in the Circuit Court of 
Marion County or the circuit court of any 
other county in which the violation may 
have taken place to recover the amount 
specified in the order of the commission. 

(2) Payment must be made within·.15 days 
after the end of the appeal period or, if an 
appeal is filed, within 15 days after the court 
renders its decision if the decision affirms 
the order. (Formerly 449.165 and then 468.805] 

468B.335 Effect of federal regulations 
of oil spillage. Nothing in ORS 468.020, 
468.095, 468.140 (3) and 468B.300 -to 468B.500 
or the rules adopted thereunder shall require 
or prohibit any act if such requirement or 
prohibition is in conflict with any applicable 
federal law or regulation. [Formerly 449.175 and 
then· 46,S.815] · 

(Contingency Planning) 
468B.340 Legislative findings and in

tent. (1) The Legislative Assembly finds that: 
(a) Oil spills present a serious danger to 

the fragile natural environment of the state. 
(b) Commercial vessel activity on the 

navigable waters of the state is vital to the 
economic interests of the people of the state. 

(c) Recent studies conducted in the wake 
of disastrous . oil spills have identified the 
following problems in the transport and stor
age of oil: 

(A) Gaps in regulatory oversight; 
CB) Incomplete cost recovery by states; 
(C) ·Despite research in spill cleanup 

technology, it is unlikely that a large per
centage of oil can be recovered from a cat-
astrophic spill; · 

(D) Because response efforts cannot ef
fectively reduce the impact of oil spills, pre
vention is the most effective approach to oil 
spill management; and 

(El Comprehensive oil spill prevention 
demands ·participation by industry, citizens, 
environmental organizations and local, state, 
federal and international governments. 

(2) Therefore, the Legislative Assembly 
declares it is the intent of ORS 468B.345 to 
468B.415 to establish a program to promote: 

(a) The prevention of oil spills especially 
on the large, navigable waters of the 
Columbia River, the Willamette River and 
the Oregon coast; 

(b) Oil spill response preparedness, in
cluding the identification of actions and con
tent required for an effective contingency 
plan; 

(c) A consistent west coast approach to 
oil spill prevention and response; 

( d) The establishment, coordination and 
duties of safety committees as provided in 
ORS 468B.415; and 

(e) To the maximum extent possible, co
ordination of state programs with the pro
grams and regulations of the United States 
Coast Guard and adjacent states. (1991 e.651 §21 

468B.345 Oil spill contingency plan re
quired to operate facility or covered ves
sel in state or state waters. (1) Unless an 
oil spill prevention and emergency · response 
plan has been approved by the Department .-' 
of Environmental Quality and has been 
properly implemented, no person shall: 

(a) Cause or permit the operation of an 
onshore facility in the state; 

(b) Cause or· permit the operation of an 
offshore facility in the state; o·r · 

(c) Cause or perniit the Ojleration of a. 
covered vessel within the naVJgable waters 
of the state. 

(2) It is not a defense to an action 
brought for a violation of subsection (1) of 
this section that the ·person charged believed 
that a current contingency plan had been 
approved by the department. 

(3) A contingency plan shall be renewed 
at least once every five years. (1991 e.651 §41 

468B.350 Standards for contingency 
plans. (1) On or before July l, 1992, the En
vironmental Quality Commission shall adopt 
by rule standards for the preparation of con
tingency plans for facilities and covered ves
sels. 

(2) The rules adopted under subsection 
(1) of this section shall be coordinated with 
rules and regulations adopted by the State 
of Washington and the United States Coast 
Guard and shall require contingency plans 
that at a minimum meet the following stand
ards. The plan shall: 

(a) Include complete details concerning 
the response to oil spills of various sizes 
from any covered vessel or facility covered 
by the contingency plan. 
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(b) To the maximum extent f.racticable, 
be designed, in terms of personne , materials 
and equipment, to: 

(A) Remove oil and minimize any damage 
to the environment resulting from a maxi
mum probable spill; and 

(BJ Remove oil and minimize any damage 
to the environment resulting from a worst 
case spill. 

· (c) Consider the nature and number of 
facilities and marine terminals in a ge· 
ographic area and the resulting ability of a 
facility to finance a plan and pay for depart· 
ment review. 

(d) Describe how the contingency plan 
relates to and is coordinated with the re
sponse plan developed oy the Department of 
Environmental Quality under ORS 468B.495 
and 468B.500 and any relevant contingency 
plan prepared by a cooperative, port, regional 
entity, the state or the Federal Government 
in the same ·area of the state covered by the 
plan. 

(e) Provide procedures for early detection 
of an oil spill and timely notification of ap
propriate federal, state and local authorities 
about an oil spill in accordance with appli
cable state and federal law. 

(f) Demonstrate ownership of or access to 
an emergency response communications net
work covering all locations of operation or 
transit by a covered vessel. The emergency 
response communications network also shall 
provide for immediate notification and con· 
tinual emergency communications during 
cleanup response. 

(g) State the number, training 
preparedness and fitness of all dedicated, 
pre-positioned personnel assigned to direct 
and implement the plan. 

(h) Incorporate periodic training and drill 
programs to evaluate whether the personnel 
and equipment provided under the plan are 
in a state of operational readiness at all 
times. 

(i) State the means of protecting and 
mitigating the effects of a spill on the envi
ronment, including fish, marine mammals 
and other wildlife, and insuring that imple
mentation of the plan does not pose unac· 
ceptable risks to the public or to the 
environment. 

(j) Provide a detailed description of 
equipment, training and procedures to be 
used by the crew of a vessel, or the crew of 
a tugboat involved in the operation of a 
nonself-propelled tank . vessel, to minimize 
vessel damage, stop or reduce spilling from 
the vessel and only when appropriate and the 
vessel's safety is assured, contain and clean 
up the spilled oil. 

(k) Provide arrangements for pre· 
positioning oil spill containment and cleanup 
equipment and trained personnel at strategic 
locations from which the personnel and 
equipment can be deployed to the spill site 
to promptly and properly remove the spilled 
oil. 

(L) Provide arrangements for enlisting 
the use of qualified and trained cleanup per
sonnel to implement the plan. 

(m) Provide for disposal of recovered oil 
in accordance with local, state and federal 
laws. · 

(n) State the measures that have been · 
taken to reduce the likelihood a spill will 
occur, including but not limited to design 
and operation of a vessel or facility, training 
of personnel, number of personnel and 
backup systems designed to prevent a spill. 

( o) State the amount and type of equip· 
ment available to respond to a spill, where 
the equipment is located and the extent to 
which other contingency plans rely on the 
same equipment. · 

(p) If the commission has adopted rules 
permitting the use of dispersants, describe .·' 
the circumstances and the manner for the 
application of dispersants in conformance 
with the rules of the commission. (1991 c.651 
§5] . 

· 468B.355 Submission of contingency 
plan; participation in maritime associ· 
ation; lien; liability of maritime associ· 
ation. (1) A contingency plan: for a facility 
or covered vessel shall be submitted to the 
Department of Environmental Quality within 
12 months after the commission adopts rules 
under ORS 468B.350. The department may 
adopt a schedule for submission of an oil 
contingency plan within the 12-month period. 
The schedule for the Columbia River shall 
be coordinated with the State of Washington. 
The department may adopt an alternative 
schedule for the Oregon coast and the 
Willamette River. 

(2) The contingency plan for a facility 
shall be submitted by the owner or operator 
of the facility or by a qualified oil spill re
sponse cooperative in which the facility 
owner or operator is a participating member. 

(3) The contingency plan for a tank ves
sel shall be submitted by: 

(a) The owner or operator of the tank 
vessel; 

(b) The owner or operator of the facility 
at which the vessel will be loading or un· 
loading its cargo; or 

(c) A qualified oil spill response cooper· 
ative in which the tank vessel owner or op· 
erator is a participating member. 
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(4) Subject to conditions imposed by the 
department, the contingency plan for a tank 
vessel, if submitted by the owner or operator 
of a facility, may be submitted as a single 
plan for all tank vessels of a particular class 
that will be loading or unloading cargo at 
the facility. 

(5) The contingency plan for a cargo ves· 
. sel or passenger vessel may be submitted by 

the owner or operator of the vessel, or the 
agent for the vessel resident in this state. 
Subject to conditions imposed by the depart· 
ment, the owner, operator, agent or a marl· 
time association may submit a single 
contingency plan for cargo vessels or pas· 
senger vessels of a particular class. 

(6) A person that has contracted with a 
facility or covered vessel to provide contain· 
ment and cleanup services and that meets 
the standards established by the commission 
under ORS 468B.350 may submit the contin· 
gency plan for any facility or covered vessel 
for which the person is contractually obli· 
gated to provide services. Subject to condi· 
tions imposed by the department, the person 
may submit a single plan for more than one 
covered vessel. 

(7) The requirements .of submitting a 
contingency plan under this section may be 
satisfied by a covered vessel by submission 
of proof of assessment participation by the 
vessel in a maritime association. Subject to 
conditions imposed by the department, the 
association may submit a single plan for 
more than one facility or covered vessel or 
may submit a single plan providing contin· 
gencies to respond for different classes of 
covered vessels. 

(8) A contingency plan prepared for an 
agency of the Federal Government or· an ad
jacent state that satisfies the requirements 
of ORS 468B.345 to 468B.360 and the rules 
adopted by the Environmental Quality Com· 
mission may be accepted as a plan under 

·ORS 468B.345. The commission shall assure 
that to the greatest extent possible, require· 
ments for a contingency plan under ORS 
468B.345 to 468B.360 are consistent with .re· 
quirements for a plan under federal law. 

(9) Covered vessels may satisfy the re· 
quirements of submitting a contingency plan 
under this section through proof of current 
assessment participation in an approved plan 
maintained with the department by a marl· 
time association. 

(10) A maritime association may submit 
a contingency plan for a cooperative group 
of covered vessels. Covered vessels that have 
not previously obtained approval of a plan 
may enter the navigable waters of the state 
if, upon entering such wate~s, the vessel pays 

the established assessment for participation 
in the approved plan maintained by the as· 
sociation. 

(11) A maritime association shall have a 
lien on the responsible vessel if the vessel 
owner or operator fails to remit any regiliar 
operating assessments and shall .further nave 
a lien for the recovery for any direct costs 
provided to or for the vessel by the maritime 
association for oil spill response or spill re· 
fated communications services. The lien shall 
be enforced in accordance with applicable 
law. 

(12) Obligations incurred by a maritime 
association and any other liabilities or 
claims against the association shall be en
forced only against the assets of the associ· 
ation, and no liability for the debts or action 
of the association exists against either the 
State of Oregon or any other subdivision or 
instrumentality thereof, or against any mem· 
ber, officer, employee or agent of the associ
ation in an individual or representative 
capacity. · . 
. (13) Except as otherwise provided in ORS 
chapters 468, 468A and 468B, neither the .- , 
members of the association, its officers, 
agents or employees, nor the business enti
ties by whom the members are regularly. em· 
ployed, may be held individually responsible 
for errors in judgment, mistakes or other 
acts, either of commission or omission, as 
principal, agent, person or employee, save for 
their own individual acts of dishonesty or 
crime. 

(14) Assessment participation in a mari
time association does not constitute a de
fense to liability imposed under ORS 
468B.345 to 468B.415 or other state or federal 
law. Such assessment participation shall not 
relieve a covered vessel from complying with 
those portions of the approved maritime as
sociation contingency plan that may require 
vessel specific oil spill response equipment, 
trainiIJg or capabilities for that vessel. [1991 
c.651 §6] 

468B.360 Review of contingency plan. 
In reviewing the contingency plan required 
by ORS 468B.345, the Department of Envi· 
ronmental Quality shall consider at least the 
following factors: 

(1) The adequacy of containment and 
cleanup equipment, personnel, communi
cations equipment, . notification procedures 
and call-down lists, response time and logis· 
tical arrangements for coordination and im· 
plementation of response efforts to remove 
oil spills promptly and properly and to pro· 
tect the environment; 

(2) The nature and amount of vessel traf
fic within the area covered by the plan; 
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(3) The volume and type of oil being potential oil discharges from the facility or 
transported within the area covered by the tank vessel; 
plan; (b) Maintains personnel levels sufficient 

( 4) The existencii of navigational hazards to carry out emergency operations; and 
within the area cove.red by the plan; (c) Complies with the contingency plan. 

(5) The history and circumstances sur- (5) The contingen~y plan· must provide 
rounding prior spills of oil within the area for the use by the applicant of the best tech
covered by the plan; · nology available at the time the contingency 

(6) The sensitivity of fisheries and wild- plan was submitted or renewed. 
life and other natural resources Within the (6) The department may require an appli-
area covered by the plan; cant or a holder of an approved contingency 

(7) Relevant information on previous plan to take steps necessary to demonstrate 
spills contained in on-scene coordinator re- its ability to carry out the contingency plan, 
ports covered by the plan; and including: 

(8) The extent to which reasonable, cost- (a) Periodic training; 
effective measures to redµce the likelihood (b) Response team exercises; and 
that a spill will occur have been incorpo- (c) Verification of access to inventories 
rated into the plan. U991 c.651 §7J of equipment, supplies and personnel identi-

468B.365 Plan . approval; change af- fled as available in the approved contingency 
fecting plan; certificate of approval. (1) plan. 
The department shall approve a contingency (7) The department may consider evi
plan only if it determines that the plan meets · dence that oil discharge prevention measures 
the requirements of ORS 468B.345 to such as double hulls or double bottoms on 
468B.360 and:· · vessels or barges, secondary containment .-' 

(a) The covered vessel or facility demon- systems, hydrostatic testing, enhanced vessel 
strates evidence of compliance with ORS traffic systems or enhanced crew or staffing 
468B.390; and levels have been· implemented and in its dis-

(b) If implemented, the plan is capable, to · cretion, may make exceptions to the require
the maximum extent practicable in terms of ments of this section to reflect the reduced 
personnel, materials and equipment, of re- risk of oil discharges from the facility or 
moving oil promptly and properly and mini- tank vessel for which the plan is submitted 
mizing any damage to the environment. or being modified. 

(2) An owner or operator of a covered (8) Before the department approves or 
vessel or facility shall notify the department modifies a contingency plan required under 
in writing immediately of any significant ORS 468B.345, the department shall provide 
change affecting the contingency plan, in- a copy of the contingency plan to the State 
eluding changes in any factor set forth in Department of Fislr and Wildlife, the office 

d b h E · of the State Fire Marshal and the Depart
this section or in rules adopte Y t e nVl- ment of Land Conservation and Development 
ronmental Quality Commission. The depart- for review. The agencies shall review the 
ment may require the owner or operator to plan according to procedures and time limits 
update a contingency plan as a result of established by rule of the Environmental 
these changes. Quality Commission. 

(3) A holder of an approved contingency (9) Upon approval of a contingency plan, 
plan does not violate the terms of the con- the department shall issue to the plan holder 
tingency plan by furnishing to another plan a ce:rtificate stating that the plan has been 
holder, after notifying the department, approved. The certificate shall include . the 
·equipment, materials or personnel to assist name of the facility or tank vessel for which 
the other plan holder in a response to an oil the certificate is issued, the effective date of 
discharge. The plan holder shall replace or the plan and the date by which the plan must 
return the transferred equipment, materials be submitted for renewal. 
and personnel as soon as feasible. (lO) The approval of a contingency plan 

(4) The department may attach any rea- by the department does not constitute an ex
sonable term or condition to its approval or press assurance regarding the adequacy of 
modification of a contingency plan that the the plan or constitute a defense to liability 
department determines is necessary to insure imposed under ORS char,ters 468, 468A and 
that the applicant: 468B or any other state aw. (1991 c.651 §SJ 

(a) Has access to sufficient resources to 4GaB.370 Determination of adequacy 
protect environmentally sensitive areas and of plan; practice drills. (l)(a) '.!'.he Environ
to prevent, contain, clean up and mitigate mental Quality Commission by rule shall 
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adopt procedures to determine the adequacy 
of a contingency plan approved under ORS 
468B.365. 

(b) The rules shall require random prac
tice drills without prior notice to test the 
adequacy of the responding entities. The 
rules may provide for unannounced practice 
drills of an individual contingency plan. 

(c) The rules may require the contin· 
gency !!Ian holder to publish a report on the 
drills. This report shall include an assess· 
ment of response time and available equip
ment and personnel compared to those listed 
in the contingency plan relying on the re· 
sponding entities and requirements, if any, 
for changes in the plans -or their implemen· 
tation. The department shall review the re
port and assess the adequacy of the drill. 

( d) The department may require addi
tional drills_ and changes in arrangements for 
implementing the approved plan that are 
necessary to insure the effective implemen
tation of the plan. 

(2) The Environmental Quality Commis
sion by rule may require any tank vessel 
carrying oil as cargo in the navigable waters 
of the state to: 

(a) Place booms, in-water sensors or 
other detection equipment around tank ves
sels during transfers of oil; and 

(b) Submit to the department evidence of 
a structural and mechanical integrity in
spection of the tank vessel equipment and 
hull structures. 

(3) A tank vessel that is conducting, or 
is available anly for conducting, oil discharge 
response operations is exempt from the re
quirements of subsection (1) of this section 
if the tank vessel has received prior approval 
of the department. The department may ap
prove exemptions under this subsection upon 
application and presentation of information 
required by the department. (lWl c.651 §91 

468B.375 Inspection of facilities and 
vessels; coordiiiation with State of 
Washington. (1) In addition to any other 
right of access or inSJlection conferred upon 
the department by ORS 468B.370, the depart
ment may at reasonable times and in a safe 
manner enter and inspect facilities and tank 
vessels in order to insure compliance with 
the provisions of ORS 468B.345 to 468B.415. 

(2) The d_epartment shall coordinate with 
the State of Washington in the review of the 
tank vessel structural _integrity inspection 
programs conducted by the United States 
Coast Guard and other federal agencies to 
determine whether the programs as actually 
operated by the federal agencies adequately 
protect the navigable waters of the state. If 
the department determines that tank vessel 

inspection programs conducted by the federal 
agencies are not adequate to protect the 
navigable waters of the state, the department 
shall establish a state tank vessel inspection 
program. (1991 c.651 §lOJ 

468B.380 Tank vessel inspection pro
gram. If the department determines under 
ORS 468B.375 that a state tank vessel in

-spection program is necessary, the Environ
mental Quality Commission shall adopt rules 
necessary to enable the department to imple
ment the state tank vessel inspection pro
gram. (1991 c.651 §111 

468B.385 Modification of approval of 
contingency plan; revocation of approval; 
violation. (1) Upon request of a plan holder 
or on the department's own initiative, the 
department, after notice and opportunity for 
hearing, may modify its approval of a con
tingency plan if the department determines 
that a change has occurred in the operation 
of the facility or tank vessel necessitating an 
amended or supplemental plan, or that the 
operator's discharge experience demonstrates 
a necessity for modification. 

(2) The department, after notice and op
portunity for hearing, may revoke its ap
proval of a contingency plan if the 
department determines that: 

(a) Approval was obtained by fraud or 
misrepresentation; 

(b) The operator does not have access to 
the quality or quantity of resources identified 
in the plan; 

(c) A term or condition of approval or 
modification has been violated; or 

(d) The plan holder is not in compliance 
with the plan and the deficiency materially 
afi'ects the plan holder's response capability. 

(3) Failure of a holder of an approved or 
modified contingency plan to comply with 
the plan or to have access to the quality or 
quantity of resources identified in the plan 
or to respond with those resources within 
the shortest possible time in the event of a 
spill is a violation of ORS 468B.345 to 
468B.415 for purposes of ORS 466.890, 
468.140, 468.992 and any other applicable law. 
- ( 4) If the holder of an approved or modi· 

fied contingency plan fails to respond to and 
conduct cleanup operations of an unpermit· 
ted discharge of oil with the quality and 
quantity , of resources identified in the plan 
and in a manner required under the plan, the 
holder is strictly liable, jointly and severally, 
for the civil penalty assessed under ORS 
466.890 and 468.140. 

(5) In order to be considered in compli
ance with a contingency plan, the plan 
holder must: 
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(a) Establish and carry out procedures 
identified in the plan as being the responsi
bility of the holder of the plan; 

(b) Have access to and have on hand the 
quantity and quality of equipment, personnel 
and other resources identified as being ac
cessible or on hand in the plan; 

(c) Fulfill the assurances espoused in the 
plan in the manner described in the plan; 

(d) Comply with terms and ~onditions at
tached to the plan by the department under 
ORS 468B.345 to 468B.380; and 

(e) Successfully demonstrate the ability 
to carry out the plan when required by the 
department under ORS 468B.370. [1991 c.651 
§12] 

468B.390 Compliance with Federal Oil 
Pollution Act of 1990 •. (1) No person shall 
cause or permit the operation of a facility in 
the state unless the person has proof of 
compliance with Section 1016 of the Federal 
Oil Pollution Act of 1990 (P.L. 101-380), if 
such compliance is required by federal law. 

(2) No person may cause or permit the 
operation of an offshore exploration or pro
duction facility in the state Unless the person 
has proof of compliance with Section 1016 of 
the Federal Oil Pollution Act of 1990 (P.L. 
101-380). . 

(3) Except for a barge that does not carry 
oil as cargo or fuel or a spill response vessel 
or barge, the owner of any vessel over 300 
gross tons shall have proof of financial re
sponsibility for the following vessels: 

(a) For tank vessels over 300 gross tons: 
(A) $1,200 per gross ton or $2 million for 

vessels of 3,000 gross tons or less, whichever 
is greater; and 

(Bl $1,200 per gross ton or $10 million for 
vessels over 3,000 gross tons, whichever is 
greater; or 

(b) For any .other covered vessel over 300 
gross tons, $600 per grass tan or $500,000, 
whichever is greater. 

(4) On or before Januacy 1, 1992, the de
partment shall enter into an agreement with 
the United States Coast Guard to receive 
notification of noncompliance with the pro
visions of this section. [1991 c.651 §131 

468B.395 Department duties. The De
partment of Enviranmental Quality shall: 

(1) In cooperation with other natural re
source agencies, develop a method of natural 
resource valuation that fully incorporates 
nonmarket and market values in assessing 
damages resulting from oil discharges; 

(2) Work with other potentially affected 
states to develop a joint oil discharge pre
vention education program for operators of 

fishing vessels, ferries, P?rts, cruise ships 
and marinas; 

(3) Review the adequacy of and make 
recommendations for improvements in equip
ment, operating procedures and the appro
priateness of west coast locations for 
transfer of oil; 

( 4) In cooperation with industry and the 
United States Coast Guard, develop local 
programs to provide oil discharge response 
training to fishing boat operators and 
marinas; 

(5) Adopt an incident command system to 
enhance the department's ability to manage 
responses to a major oil discharge; 

(6) Coordinate oil spill research with 
other west coast states and develop· a frame
work for information sharing and combined 
funding of research projects; 

(7) Annually review and revise the inter
agency response plan for oil spills in certain 
navigable waters of the state developed un
der ORS 468B.495 and 468B.500; 

. (8) On the o,egon coast, assist affected 
local agencies and industry groups ·to. com
plete an inventory of existing plans and re- . 
sources and ta identify or establish an 
organization to coordinate oil spil] contin
gency planning as part of the alternative 
schedule adopted for the Oregon coast de-
scribed in ORS 468B.355 (1); . 

(9) Where adequate resources do not ex
. ist to prevent, contain, clean up and mitigate 
potential oil spills, assist local agencies and 
industry groups to secure necessary funds 
and equipment; and 

(10) In its annual review and revision of 
the plan developed under ORS 468B.495 and 
468B.500: 

(a) Consult with all affected local, state 
and federal agencies, municipal and commu
nity officials and representatives of industry; 

(bl Provide training in the use of the 
plan; and 

(cl Conduct spill exercises to test the ad
equacy of the plan. [1991 c.651 §14] 

408B.400 Wildlife rescue training pro
gram. The State Department of Fish and 
Wildlife shall develop and implement a pro
gram to provide wildlife rescue training for 
volunteers; In developing the program, the 
department shall: 

(1) Work· with agencies responsible for 
wildlife protection in other west coast states; 

(2) Rely upon the oil wildlife rehabili
tation plan developed under ORS 468B.495; 
and 

(3) Take such action as is required for 
reimbursement in accordance with the pro-
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TO: Environmental Quality Commission 

FROM: Rebecca J. DeMoss 
Oil Spill Specialist 

ATTACHMENT F 

SUBJECT: Hearings Officer's Report - Summary of testimony SB 242 
Oil Spill Prevention and Emergency Response Planning Proposed Rules 

Public Hearings were held in Portland on April 27, Astoria on April 
28, and Coos Bay on April 29, to receive oral and written testimony 
on proposed rules to implement the Oil Spill Prevention Act of 1991 
(SB 242). A summary of the oral and written testimony received 
during the public comment period are presented below. 

Oral and Written Testimony received at the April 27-29, 1992 Public 
Hearings and through the Public Comment Period ending May l, 1992 

1. Glen Tulloch, Portland Steamship Operators' Association, Inc. 

Oil spill prevention strategy rules are premature in that 
Washington has not yet adopted their prevention rules for 
vessels. Many of the prevention requirements are impractical 
and impossible because of the number of foreign vessels 
entering Oregon waters. 

Deployment of containment boom during transfer operations and 
prevention requirements for vessels can not be implemented in 
a practical way and will not offer any actual protection of 
the environment. The coast Guard has adequate rules for spill 
prevention during transfer operations. 

The current draft rules will cause Oregon cargo owners to pay 
a higher price to ship their product. The higher cost to ship 
would be the result of fewer cargo vessels available meeting 
the strict Oregon rules. The use of the spot charter market 
allows the vessel broker and cargo broker to negotiate price, 
fewer vessels will qualify to enter the Columbia River even 
though it would be a OPA 90 qualified vessel. More than half 
the vessels trading in Oregon are hired through the spot 
charter market. 

Requirements for spill prevention are unreasonable in that 
crews for various vessels are hired through crewing agencies. 
Crewing agencies pool crews informally and without much record 
keeping on particular crew members. Hiring of both vessels and 
crews are often done over telex. Requests for specific 
prevention related information on vessels and crew would make 
negotiations cumbersome and unworkable. 
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2. Mike Hoff - Vice President Columbia River Division, 
Maritime Co. 

Brix 

The proposed rule for booming during transfer operations has 
not adequately accounted for technical limitations of boom 
deployment in heavy currents, or the financial impact the 
requirement will have on bunkering operators. A boom 
deployment rule will put Oregon in a significant competitive 
disadvantage without providing comparable environmental 
protection. 

The booming requirement imposes substantial liability risk on 
the bunkering operator who takes responsibility for deploying 
the boom. Technical limitations associated with the use of 
containment boom in heavy currents will result in oil escaping 
containment. If the boom is not capable of containing oil in 
the event of a spill, the liability will rest with the 
bunkering operator who deployed the boom. 

A booming requirement is premature in relation to rule making 
in the state of Washington, and will detract from oil spill 
response preparation currently underway in the river. 

3. Michael Rike, Chairman, Columbia River Towboat Association 

4. 

The booming requirement during transfer operations is not a 
viable prevention option because of technical limitations of 
boom in conditions of heavy river current. The inability of 
the boom to contain the oil in the event of a spill will 
present unreasonable liability to Towboat Association members. 

The cost associated with booming will reduce the 
competitiveness of ·the Oregon maritime industry. A more 
through industry review of the prevention requirements of the 
rules is needed to accomplish the goals of the SB 242 
legislation. 

Alan Willis, Government Relations Representative, 
Portland 

Port of 

Concerned with potential competitive impacts of the prevention 
strategies contained in the draft rules. The current rules 
need to be more closely reviewed by industry representatives 
to assure the prevention requirements are effective, practical 
and avoid unnecessary and noncompetitive vessel costs and 
delays. 

The cost of services such as fuel bunkering, as well as the 
need to meet difficult prevention requirements can impact a 
vessel~ decision to call here. The fewer number of vessels 
calling here will have a financial impact on the cost of 
shipping Oregon products. Final rules need to have a better 
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5. 

balance between environmental and competitive concerns. 

Paul Vogel, General Manager, 
Coos Bay 

Oregon International Port of 

Booming during transfer operations will not be practical as a 
spill containment or prevention measure in most cases on the 
Columbia River or in Coos Bay. Technical limitations make 
booming ineffective in conditions of heavy current and winds. 
If booming is required it will provide a false sense of 
security. The cost of booming as compared to the environmental 
benefit does not justify the requirement. The current language 
makes booming subjective based on local conditions, but fails 
to clearly state who can make the decision. 

Cargo vessel traffic in Coos Bay is primarily charter or tramp 
steamer service as opposed to liner service on the Columbia. 
The nature of the charter business makes it difficult to 
predict or classify vessels for coverage under an umbrella 
plan for contingency and response planning. There is no 
reference in the draft rules addressing the Department's 
commitment to provide the Coos Bay shipping industry with an 
inventory and analyses of vessel traffic and facilities 
particular to the area. 

The draft rules do not reflect a two year extension for 
compliance in Coos Bay and Yaquina Bay that was inferred 
during the legislative session. The compliance dates are not 
consistent with the language in the bill. As a result of 
commitments by the Department and language in the senate bill 
the ultimate compliance date for Coos Bay should be January 
1995. The compliance date for the use of booming during 
transfers should be consistent with the same dates. 

There is no reference in the draft rules of the commitment the 
Department made to support grant or direct appropriation 
requests for equipment and planning work for the coastal 
ports. 

6. June Spence, Port Commissioner, Port of Astoria 

Recommendations were made to clarify awkward sentence 
structure in Plan Content requirements, and identified the 
need for the Department to identify by name and location the 
interim storage sites designated for use in the event of a 
large spill. In addition, assurances are needed by local 
authorities that the communication systems identified and used 
by plan holders are known to work on frequencies used by 
response operation personnel. 

The listing of risk variables by the plan holder is seen as 
burdensome. Risk variables are best known by state and local 
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7. 

governments. This information should be supplied to the plan 
writer by the state. 

Changes made to the plan that are considered "minor" need to 
be defined. 

Jeffery Krug, Manager Marine Operations, 
America) Inc. 

NYK Line (North 

OAR 340-47-170 (Prevention Strategies for Vessels) Item 
(5) (a) (b) (d) ) are covered in federal requirements found in 33 
CFR Subchapter O. This information could be provided for most 
vessels, but would be impossible to obtain if the vessel had 
recently sold and past history records were removed from the 
vessel at the time of sale. The Oregon requirement for drug 
and alcohol awareness training is unlike any federal 
requirement, and would be difficult for foreign vessel 
operators to comply with. 

The requirement for booming during transfer operations is not 
a federal requirement. The calculated cost for receiving a 
bunker in the Columbia River at anchor is much higher than the 
fiscal impact statement indicates. The additional cost will 
greatly impact maritime trade in Oregon. The cost benefit of 
booming is questionable, particularly in the heavy current 
conditions of the Columbia. 

8. Christina McDowell, Senior Environmental Projects Engineer, 
Western Fuel Oil Company 

Concerned with the draft rule requiring booming for all oil 
transfer operations. The use of containment boom in the 
outgoing tide conditions experienced in Coos Bay would render 
the boom ineffective in containing oil in the event of a 
spill. 

The booming requirement would impact the operability and 
economics of the oil terminal facility. 

9. Ronald Holton, Manager of Safety Training & Environment 
Chevron Shipping Company 

Suggest modifying OAR 340-47-040 (Transfer Requirement) to 
provide an exclusion for situations when booming would be 
impractical. Suggested language change to " unless 
conditions exist that would make boom deployment dangerous or 
impractical." 

OAR 340-47-130 (Plan Preparation) requires an excessive amount 
of paper work that does little for planning, training or 
drilling. Suggest altering format requirements (item (3)) to 
state "plans shall be concise and contain only enough 
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information ... ". 

OAR 340-47-150 (Plan content) Item (13) (c) list of equipment 
should be limited to model numbers for only major pieces of 
equipment. Item (28) (b) (ii) written description of "power 
plants" should be deleted because this piece of equipment 
doesn't directly figure into spill risk assessment of a 
vessel. 

OAR 340-47-170 (Prevention Strategies) 
inappropriate, Oregon should not be requiring 
to obtain plan approval in another state. 

Item (4) is 
a private party 

OAR 340-47-180 (Plan Submittal) Item (3) fails to recognize 
the compatibility problems between different hardware and 
software. suggest changing requirement to a specific number of 
hard copies and encourage computerized disks if possible. 

OAR 340-47-190 (Plan Review) Item (7) (b) (iii) plan holders 
should be allowed 60 days instead of 30 days to respond to 
department requests for changes. 

OAR 340-47-200 (Drills and Inspections) Measures should be 
taken to reduce the burden of drills on major shipping 
companies operating in many states with similar requirements. 
Full deployment drills should be planned in advance. 
Unannounced drills should be limited to call-out drills. Item 
(3) (b) should eliminate the need for Oregon personnel to be 
involved in participation, review, and analysis of drills in 
other states. It would be more cost effective to accept a 
written report from the lead state agency. 

OAR 340-47-220 (Plan Update Timeline) Item (1) states a 24 
hour notice of significant change which could affect the 
implementation of a plan. A more realistic timeline of 72 
hours will allow for exchange and transfer of this type of 
information as it passes from spill response co-op to plan 
holder to DEQ, particularly when accounting for weekends. 

10. Clifford Journey, Manager International Oil Spill Response, 
Texaco Inc. 

Oregon's proposed rules don't suggest compatibility and 
coordination through a single authority causing concern that 
coordination between state and USCG may not be occurring. 
There is no mention in the rules about contingency plans 
integrating with the local Area Contingency Plan as required 
by OPA 90. 

The proposed rules require too much physical information to be 
present in each plan. Contingency plans should focus on 
response and allow for referencing information available 
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elsewhere to make the plan more concise and useable. 
Information not relevant to an actual response operation 
should be maintained in separate appendices or binders. 
Suggested examples are extensive lists of equipment, and oil 
recovery data of clean up equipment. 

suggests Oregon require plan holders define the system(s) that 
would be activated to ensure initiation of a rapid state-of
the-art response and management of possible long-term 
activities instead of requiring lists of specific equipment to 
activate and amounts of oil to recover. 

OAR 340-47-010 (Definitions) I;l,:,~I!\, {12) "Facility" exempts 
facilities located near navigab1e;,:eh'at receive oil by truck or 
railroad tank cars, yet includes facilities located 
significant distances away from navigable water that receive 
oil by pipeline. Recommend changing the definition by adding 
at the end 11 ••• and is not located adjacent to any navigable 
waters or other environmentally sensitive areas." Item (19) 
"Navigable waters of the state" should include a distance 
limit in the Pacific ocean. Item {23) "Onshore facility" -
substantial harm needs to be defined. 

OAR 340-47-150 (Plan content Requirements) Item {17) 
Authorities Places the burden of keeping up with all local, 
state, and other government response plans on plan holders. 
In the case of vessel operators calling on multiple states, 
the requirement will be nearly impossible to maintain. 
Recommend each plan contain a single point contact for the 
state. 'the single point contact would then notify appropriate 
local authorities. Listing of these roles and responsibilities 
belongs only in the Area Contingency Plan or any state or 
local plan. Description in a vessel plan of the plan holders 
role in emergency operations has no value. Because of 
liability issues, participation by plan holders in actual 
emergency operations would only be after the arrival and 
direction of authorities given statutory responsibility. Item 
{28) (a) (iii) Risk variables for facilities should not 
include navigation risks that are the concern of vessel 
owners/operators. Navigation risks will be documented in 
vessel plans, and Area contingency Plans. Recommend deleting 
all after " .•. high potential for oil spills." 
Item {30) Logistical· Resources for vessel plan holders should 
be contained in the primary response contractors contingency 
plan. These lists, if required in a vessel plan will further 
clutter up the plan. Item (31) (a) (b) Scenarios Requirements 
for a worst case scenario for facilities are unrealistic. 
Facilities with secondary containment, and located some 
distance from navigable water create little potential for 
product to actually enter the water. Recommend in this case 
that worst case scenario be dropped in lieu of the maximum 
probable spill, or provide more flexibility in the definition 
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of worst case spill. 

OAR 340-47-180 (Plan submittal) Item (1) (b) (c) Recommend 
changing "office" to the Department. There is no definition 
for office. Item (3) requires 8 copies of a plan to be 
submitted. Significant amounts of the information being 
requested in a plan are not available on computer disk 
(environmental sensi ti vi ty maps, blue prints, topographic 
maps). Are plan holders expected to re-submit map information 
originally obtained from the Department back to the Department 
with a plan? If procedures are adopted from the state or Area 
Contingency Plans will this also be expected to be copied 
again to submit with a plan? 

OAR 340-47-190 (Plan Review) If continued operation of a 
vessel or facility is contingent upon the state's approval of 
the plan, the state should adopt a method to notify the plan 
submitter within 72 hour of plan review. there may be 
significant financial burden associated with an owner/operator 
having to wait for the state to contact them. 

11. J. s. Webb, Manager - Environment, Heal th and Training, Texaco 
Marine Services Inc. 

OAR 340-47-180 (Plan submittal) Requiring submittal of 8 
copies of a plan and· associated appendices is excessive. Will 
the lead state agency be responsible for providing the other 
agencies with plans, copies of updates and changes? Is it 
necessary to send back eight copies of the environmental 
variables required in OAR 340-47-140 item 29? 

12. Kurt Oxley, Consultant 
Transportation Company 

Government Relations, ARCO 

OAR 340-47-010 (Definitions) Item 36 (c) "Worst Case Spill" 
definition is unrealistic. Recommend following the USCG 
approach which recognizes that some amount less than 100% 
would actually be lost in a spill incident, and a certain 
amount would be recovered. A definition should be added that 
sets required recovery rates for available equipment. 

OAR 340-47-040 (Transfer Requirements). Boom deployment 
should be limited to a facility requirement. Vessels do not 
have room for boom and are ill-suited to make deployment. Term 
"heavy oil" should be modified to require booming only when 
the flash point of the oil is in excess of 100 degrees 
fahrenheit. Some light crudes have low flash points. 

OAR 340-47-150 (Plan Content Requirements) Item (11) (a) (ii) 
Notifications ) Recommend listing the government agencies 
needing spill notification instead of referencing ORS 466. 635. 
Item (13) (a) Equipment Plans should not include a list of 
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equipment provided by a co-op or contractor. This information 
will be duplicated in many plans. Lists should only include 
major equipment. (e) Equipment adequacy should be based on 
both spill size and expectations of recovery. Item (22) In 
Situ Burning Asking for a description of the use of in situ 
burning by referencing Vol. II and OAR 340-23-035 makes the 
requirement unclear which rule applies to vessels or 
facilities. Item (23) (b) Environmental Protection Unclear as 
to what Vol. I is and if this is something that applies to 
vessels. (d) Poorly worded, infers heavy equipment will be 
used on sensitive shorelines. Item (27) Drills and Exercises 
Call out tests once every 90 days is excessive, what 
constitutes a successful test? A yearly call out with defined 
objectives could be used to improve response efforts. 

OAR-47-170 (Prevention strategies For Vessels) Item 
Containment boom should not be a vessel issue. 
terminals would be best suited to maintain and deploy 

(5) (e) 
Marine 
boom. 

OAR 340-47-190 (Plan Review) Item (3) (d) The one and two hour 
response requirement, at the site, is not realistic. Recommend 
following the USCG approach of 30 minute notification and two 
hour for responders to be en-route. 

13. J.S. White, Manager Environmental Legislation and Regulation, 
ARCO Products Co. 

Recommend Oregon wait for finalization of the federal 
regulations regarding revisions to USEPA SPCC Phase I 
regulations before adopting our own state spill plan 
requirements. 

OAR 340-47-010 (Definitions) Item (10) "Discharge" Recommend 
making an exception to discharges that are permitted under 402 
of the Clean Water Act. 

14. D.J. Kinnaird, Operations Manager, BP Marine 

OAR 340-47-040 (Transfer Requirements) Item 3 Proposed 
regulation for booming heavy oil transfers is not a 
technically viable option for advanced spill prevention. Not 
viable due to entrainment caused by heavy currents, and 
because the location of anchorages are not ideal for booming. 
However, there are locations on the River and adjacent 
waterways that do lend themselves to booming. Booming a 
transfer at berth would also be difficult unless the dock area 
is permanently boomed. To be effective the boom would still 
have to be properly angled. The wear on boom from continued 
deployment will require constant replacement at a significant 
cost. 
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15. Richard Copeland and Mark Copeland, representing: 
Maritime Fire and Safety Association 
Clean Rivers Cooperative 
Portland steamship Operators' Association 
Columbia River Towboat Association 

OAR 340-47-010 (Definitions) "Maximum probable spill" Does the 
use of "in" instead on "on or near" navigable waters increase 
the area of responsibility? 

OAR 340-47-150 (Plan content Requirements) Item (1) Submittal 
Agreement (d) (iii) Unclear as to what requirements are covered 
when a plan holder is a member of a maritime association. 
Item (32) Financial Responsibility Are vessels enrolled in a 
maritime association required to show evidence of compliance? 

OAR 340-4 7-170 (Prevention strategies for Vessels) Are vessels 
enrolled in a maritime association required to meet prevention 
requirements? This information is difficult to obtain from 
occasional foreign vessels. Item (5) (e) (i) (ii) If booming 
during transfer operations is required there needs to be 
guidelines for deployment. 

OAR 340-47-040 (Transfer Requirements) 
concerns about making this a requirement. 
will be required to implement in the short 
be phased in. 

"Industry" has 
Too many resources 
term, would need to 

OAR 340-47-180 (Plan submittal) Item (5) (c) Maritime 
association needs to be added along with a oil spill response 
cooperative for submitting tank vessel plans. 

OAR 340-47-210 (Plan Maintenance and Use)(2) Not clear when 
the field document is expected to be on each covered vessel. 
The time requirement needs to be clearly stated. 

16. Lisa Stone, Environmental Advisor and William Park, General 
Manager, Marine Spill Response Corporation (MSRC) 

Recommend Oregon wait and use the federal response plan 
requirements as guidelines for our rule development. It would 
be more efficient and less confusing if DEQ used the federal 
proposal as a baseline for our rule development. 

OAR 340-47-190 (Plan Review) Item (3) (d) Mandates a 
performance standard by requiring initial deployment of 
response equipment and personnel at the site of a spill within 
one hour for facilities and two hours for vessels. OAR 340-47-
150 (Plan content Requirements) Item (20) requires an 
explanation of how the response standard will be accomplished. 
There are too many variables affecting the ability to cleanup 
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a spill in a particular circumstance. MSRC recommends using 
the approach soon to be proposed by the USCG of defining the 
recovery capacity that is capable of being on~scene within 
certain time frames, strictly for planning purposes. 

OAR 340-47-180 (Plan submittal) Many contingency plan holders 
will be relying on MSRC to provide catastrophic response 
capability to meet the "worst case" response scenario. MSRC 
will not be ready to supply staff or resources until the 
August 18, 1993 federal compliance date. Plan submittal dates 
of January 1993 for the Columbia River will leave plan holders 
without access to resources to respond to "worst case" 
scenarios. 

OAR 340-47-210 (Plan Maintenance and Use) Item (3) Fails to 
recognize the uniqueness and unpredictability of oil spills by 
requiring rigid adherence to an oil spill response plan. Plan 
adherence may conflict with sound professional judgement. 
Proposed approach will encourage additional and lengthy 
litigation into inconsistences between the response and the 
plan. Recommend the rules allow for prudent deviations during 
the course of the spill, "based on professional judgement, 
consistent with the NCP and goal of minimizing impact of the 
spill." 

OAR 340-47-150 (Plan content Requirements) Item {10) Spill 
Detection The technology for reliable and effective low 
visibility spill detection equipment is not yet proven or 
available. Recommend the rule not require the technology until 
it is proven. 

17. Richard Lauer, Mana~er, Sause Bros. Ocean Towing Co., Inc. 

Preventative booming of vessels during transfer operations 
will be marginally effective against small spills and not 
effective against large spills. Booming technology is limited 
in current conditions of 1.5 to 1.7 knots predominant in Coos 
Bay and the Columbia River. The cost of booming will be too 
high, and provide little protection to the environment. The 
increased cost will force vessels not to take a bunker in 
Oregon. 

18. John Peterson, Regional Sales Manager, Riedel Environmental 
Services, Inc. 

Preventative booming during fuel transfers of vessels swinging 
at anchor will be virtually ineffective. Vessels anchor in the 
deepest part of the river where the river current is running 
the fastest. Boom deployment under these conditions will 
cause wave splash over, entrainment underneath the boom and 
possible breakage of the boom. An anchored vessel can swing 
approximately 360 degrees according to changing wind 
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conditions and tidal fluctuations. It could require up to 
4, 000 feet of boom to surround a vessel. The associated costs 
for booming during transfers will be significant to bunkering 
operators on the river. 

19. Drew Emmett, Port Superintendent, Glenbrook Nickel Company 

Concerned that the costs of implementing the proposed rules 
will adversely affect the already depressed economic climate 
of the Coos Bay area. The problem lies in the funding. The 
costs should be shared by a broad spectrum of economic and 
geographic interests. If the cost is passed only to the 
vessel operator in terms of higher fuel costs, then their 
margin of profitability is reduced. When the economic 
incentive for a vessel to call Coos Bay is reduced, it will 
translate to fewer jobs for the Port. 

20. Sue Knight, Oregon Environmental Council 

OAR 340-47-040 (Transfer Requirements) supports the 
requirement of booming during transfer operations. It is 
essential to mitigating the environmental impact of oil spills 
in Oregon. 

OAR 340-47-160 and OAR 340-47-170 (Prevention strategies for 
Facilities and Vessels) References a Technical Standards 
Manual which is currently nonexistent, and OAR 340-47-190 
(Plan Review) references a plan review manual which is also 
nonexistent. Concerned about the timeliness of both of these 
documents with deadlines for plan submittal in January 1993. 

Recommends that the proposed rules provide for contingency 
plans that require simplified information to assure the plan 
will be used. 

OAR 340-47-150 (Plan Content Requirements) Item (6) 
... I..,m"'p'""l"'e"'m'"'e"'n....,.t""a'-'t'""i"'o"'n"--_,,S""'t"'r"'a""t""""e"'gL.Ly Imp 1 i es the contingency p 1 an is 
peripheral and not central to the operation of the vessel or 
facility. 

OAR 340-47-170 (Prevention Strategies for Vessels) Item {2) 
Waiver provisions for economic impracticality will establish 
a precedent in Oregon that recognizes economic considerations 
over concerns of protection of the environment. 

OAR 340-47-220 (Plan Update Timeline) Significant change to a 
plan should include. reporting of an increase in personnel 
and/or equipment. 

OAR 340-47-100 (Purpose) Concerned with why the purpose 
doesn't state "prevent most oil spills"? Promoting prevention 
of oil spills is not the same as a commitment to oil spill 
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prevention. 

21. Mary Kearns-Kaplan, Program Director - Columbia/Willamette 
River Watch, Northwest Environmental Advocates 

OAR 340-47-010 (Definitions) Item 31 "Region of Operation" 
Should include hydrographic information based on daily tides 
and seasonal currents and flows. This information will help 
anticipate the full geographic scope of the spill. 

OAR 340-47-150 (Plan content Requirements) Item (10) Spill 
Detection Plan should describe time schedule for system 
inspection. Item (17) (ii) Authorities and/or (23) 
Environmental Protection Language should be added to ensure no 
ground or air vehicles will be allowed to enter 
environmentally sensitive areas. Item (28) Risk Variables 
(a) (iv) Recommend adding language to address the deployment 
of booms during transfer operations. Suggest "methods to 
reduce spills during transfer operations, including overfill 
prevention, deployment of booms. 

OAR 340-47-190 (Plan Review) Item (6) Recommend the department 
change may to " shall prepare a manual to provide guidance ... " 

OAR 340-47-200 (Drills and Inspections) Recommend requiring 
mandatory yearly drills held jointly with local, state, 
federal agencies. 

OAR 340-47-220 (Plan Update Timeline) Recommend plans be 
reviewed once every two years not five years to keep up with 
changes in oil spill technology. 

22. James Knight, Special Assistant for Coordination, Department 
of Land Conservation and Development (DLCD) 

Recommends the department establish criteria for selecting 
sites used for spill response activities. The criteria should 
be established before owners and operators develop their 
response plans. The· criteria could appear in the departments 
Technical Guidance Manual or in the rule. Guidance should be 
provided for interim storage and disposal sites, command 
centers and staging areas, wildlife rehabilitation operations, 
and shoreline access. Criteria could be included in OAR 340-
47-150 (15) Response Operation sites and (24) Interim Storage. 

OAR 340-47-010 (Definitions) Item (12) "Facility" recommend 
including interim storage sites as item (iv). 

OAR 340-4 7-150 (Plan Content Requirements) Item (17) (ii) 
Authorities recommend including a reference to water by 
stating "procedures to control ground, water and air 
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traffic ... " Item (19) Containment recommend adding additional 
item (e) Methods to temporarily store oily debris. Item (28) 
Risk Variables should be further clarified. 

OAR 340-47-190 (Plan Review) Item (2) List of agencies needing 
to review plans should include Department of Transportation, 
Division of State Lands, Department of Parks and Recreation 
and the state Military Department. 

RESPONSE TO TESTIMONY 

A total of 22 petroleum transporters, maritime associations or co
ops, port authorities, spill response corporations, industry and 
environmental groups provided testimony. The comments generally 
fell into five categories: 

1. Pollution prevention requirements for vessels. 

2. Preventative booming during transfer operations. 

3. Inconsistencies with proposed USCG and the state of 
Washington vessel and facility response, prevention and 
contingency planning rules. 

4. Plan submittal requirements 

5. Minor editing changes for language clarification 

The SB 242 Rules Committee held a fifth meeting after the public 
hearings to discuss the testimony and written comments received by 
the Department. Rule language options and alternatives, in addition 
to minor editing changes for clarification were reviewed and 
discussed. Decisions made by the Committee during the fifth meeting 
are reflected in the proposed rules in Attachment A. 

1. Pollution prevention requirements for vessels 

comment: Eleven commenters asserted that the Vessel Prevention 
Strategies (OAR 340-47-170) were impractical because they 
required vessel owners/operators to obtain and submit 
information for prevention planning from foreign vessels who 
make infrequent calls to Oregon. The process by which most 
vessels are hired makes implementing prevention requirements 
a costly undertaking, ultimately reducing the number of 
vessels qualified or willing to call on Oregon ports. 

The requirements for spill prevention are seen as unreasonable 
and economically burdensome because the information being 
requested may be unavailable (i.e. drug and alcohol training 
programs not required in other countries). Oregon would be 
requesting information that has never been required by the 
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federal government or any other state. 

Response: The issue of including all covered vessels in 
prevention strategy requirements was discussed during two of 
the SB 242 Rules Committee meetings. The Committee recognized 
prevention planning should be shared by all covered vessels 
not just tank vessels. All fuel carrying vessels have the 
capability of spilling/discharging oil into Oregon waters. 

The draft prevention strategies would require all covered 
vessels coming to Oregon under a maritime association umbrella 
contingency plan to submit a separate vessel specific 
prevention plan to meet Oregon requirements. The ability to 
obtain the required information would demand the cooperation 
of the vessels shipping agent or owner representative. The 
most important consideration discussed was whether prevention 
planning for foreign vessels is even feasible. 

The Department has agreed to continue studying the foreign 
vessel dilemma, and to work closely with the state of 
Washington as they develop prevention plan rules for tank 
vessels and screening procedures for cargo and passenger 
vessels. A technical subcommittee will be formed to assist 
the Department in researching and developing vessel prevention 
strategies that will be achievable for Oregon. 

2. Preventative booming during transfer operations 

comments: Thirteen commenters asserted that preventative 
deployment of containment boom during transfer operations can 
not be implemented in a practical way, and will not provide 
the environmental protection thought. Washington has not 
developed a comparable booming requirement which puts Oregon 
bunkering operators at a financial disadvantage. The 
environmental protection provided by preventative booming can 
not be justified. Other options need to be evaluated. 

Response: The Department recognizes the value a consistent 
west coast approach to preventative booming during fuel 
transfers would have on the maritime industry. The primary 
interest of the Department is to develop an equitable 
requirement that will provide the necessary environmental 
protection without causing an unreasonable financial burden on 
Oregon's maritime industry. 

An investment by industry in new technology to address boom 
design deficiencies would expedite the development of boom 
capable of being effective in river current conditions. It 
also needs to be recognized that preventative booming is 
currently used voluntarily by several petroleum companies to 
reduce the risk of environmental damage. The costs associated 
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with spill cleanup and damage assessment can make preventative 
booming cost effective under certain environmental conditions. 

The draft rule addressing booming requirements was intended to 
allow for the use of "best professional judgement" in 
determining whether preventative booming could be safely and 
effectively deployed during a particular transfer operation. 

Comment: The cost associated with boom deployment will put 
Oregon at an economic disadvantage. Vessels will no longer 
take their bunker fuel in Oregon because of the increased cost 
to the bunker operators. The time delays that would result 
from the requirement will reduce the number of cargo vessels 
willing to call in Oregon. Technical limitations of boom in 
conditions of heavy current make this pollution prevention 
requirement impractical. 

Response: The Department does not intend for boom to be 
deployed in conditions that would be dangerous or impractical. 
The cost estimates for boom deployment around standard sized 
vessels under favorable conditions were provided by a local 
oil spill response contractor who have provided such services 
by contract. The Department did not consider all bunkering 
operations to be conducive to booming, particularly those 
taking place in open river conditions with vessels at anchor. 
The public comment received about the dangers booming fuel 
transfer operations in open river conditions bring up a 
serious concern as to whether fuel transfers should be taking 
place in under those circumstances. This is an issue to be 
considered by the newly formed Harbor Safety Committees 
mandated by SB 242. 

3. Inconsistencies with the recently proposed USCG and the state 
of Washington prevention and contingency plan rules 

Comment: seven commenters stated they had concerns about 
conflicts with recently proposed USCG vessel and facility 
response plan rules being developed under the Federal Oil 
Pollution Act. For purposes of regulatory consistency it was 
recommended that Oregon use the federal guidelines as opposed 
to the state of Washington. 

Response: SB 242 mandated the creation of an oil spill 
prevention and emergency response program for Oregon. The 
concept and language of our legislation followed existing 
legislation in the state of Washington primarily to assure 
consistent requirements on the Columbia River, a shared 
border. To assure protection of our natural resources on the 
river and provide industry with compatible regulations, 
coordination with the state of Washington was and is 
considered critical. 

Response to Testimony 



Regulatory consistency is a concern to be shared by state and 
federal agencies, the oil industry and other industry affected 
by contingency plan requirements. The Federal Oil Pollution 
Act of 1990 requires vessels and facilities to have emergency 
spill response plans but the rules for implementing the law 
are still in proposed form. These is still opportunity for 
the federal requirements to be consistent with already adopted 
rules in Washington and other states. In addition, the federal 
requirements will focus on emergency response rather than 
prevention. 

comment: Seven commenters stated concerns about Oregon 
developing vessel prevention rules prior to the state of 
Washington. Potential inconsistences in rule requirements 
between the two states would prevent one plan from being 
written to meet the requirements of both states. 

Response: Oregon's Vessel Prevention Strategies were 
developed with input from the Washington Office of Marine 
Safety early in the rule development process. Initially the SB 
242 Rules committee supported incorporating vessel prevention 
strategies into the Oregon rules recognizing that Washington 
was still developing their rules. The committee's preference 
was to create one rule package covering all criteria relating 
to oil spill prevention and response planning for vessels and 
facilities. Committee members were of the understanding that 
Washington's Office of Marine Safety would have draft vessel 
prevention rules available for review prior to Oregon's 
scheduled rule adoption in July 1992. 

The time schedule for draft rule development for vessel 
prevention in Washington has been delayed until August 1992. 
After reviewing Washington's Preliminary Rules Summary, the 
Committee and the Department have recognized that Washington 
has modified thei~ approach to development of vessel 
prevention rules from what was originally thought. The Summary 
Statement indicates there could be inconsistencies between the 
two states requirements if Oregon were to adopt the Vessel 
Prevention Strategies originally proposed. 

Based on Washington's delay in adopting prevention rules for 
vessels, and the modified approach, the Department has 
determined that rules addressing prevention would best be 
postponed while staff continues to works with Washington to 
develop consistent requirements. 

4. Four commenters had concerns about Plan Submittal requirements. 

comment: It was asserted that the compliance dates for the 
Oregon coast should be 24 months from rule adoption, not 18 
months as currently written in the proposed rules. 

Response to Testimony 



Response: The Department recognizes the difficulties coastal 
communities will have in complying with these rules, and agree 
that an additional six months will provide time for program 
development and evaluation. 

Comment: A request was made for the Department to 
the number of hard copies needed for plan review. 
copies seemed excessive and unnecessary. 

reconsider 
Eight hard 

Response: After reevaluating the number of state agencies 
requesting copies of oil spill contingency plans for review, 
it was determined three hard copies and one computerized disk 
would satisfy the requirement. 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 23, 1992 

To: Environmental Quality Commission 

From: Fred Hansen 

Subject: Director's Report 

BOND SALE 

Bonds to support the cleanup of orphan sites and mid-county sewers were sold on July 
21st. Sites are termed "orphans" because the parties responsible are unknown, unwilling or 
unable to implement site cleanup activities. The bonds provide $7.3 million for six orphan 
sites: McCormick & Baxter, Lakewood Estates, East Multnomah County Groundwater, 
Milwaukie Groundwater, Nu-Way Oil, and Northwest Pipe and Casing. The cleanup bonds 
were sold at an interest rate of 5. 7 % . 

Bonds totaling $1,395,000 were sold for Gresham and mid-Multnomah County sewer 
projects at an interest rate of 6.1 % . 

DROUGHT UPDATE 

The Department is participating in the Drought Council with other Natural Resource 
Agencies to stay informed about drought conditions statewide. The Water Quality Division 
has met with industry association representatives to describe drought conditions and outline 
potential actions. In some cases, discharges may be asked to remain on their summer 
discharge limits into the fall. 

OUT OF STATE WASTE 

The Oregon Appeals court upheld DEQ's out of state waste fee. The Commission 
had imposed a fee of $2.25 on solid waste from out-of-state. The fee was based on real 
costs to Oregon of accepting the out-of-state waste. The court also ruled that the fee was 
properly set by the EQC, and that the Legislative E-Board did not have authority to set a 
different fee. 
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GOVERNOR'S TASK FORCE ON MOTOR VEHICLE EMISSIONS 

The Task Force is reviewing options to decrease motor vehicle emissions in the 
Portland Metropolitan Area. Task Force members seem most interested in market based 
incentives rather than more government regulation. The Task Force will forward its 
recommendations to the Governor to take a proposal to the legislature. 

HEARING AUTHORIZATIONS 

Small Business Assistance Program 

A Small Business Assistance Program is required under the Clean Air Act to help 
small business stationary sources understand and comply with air quality regulations, 
particularly new air toxics emission standards. The proposed program designates an 
Ombudsman to represent the interests of small business in implementing air quality 
regulations. 

New Source Review Rules 
'· 

New rules a needed to meet requirements of new Clean Air Act. The proposed rule 
package would incorporate new Clean Air Act provisions in our existing rules for new 
sources. The new rules primarily relate to offset requirements. 
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Statement of 
Quincy Sugarman, Environmental Advocate 

Oregon State Public Interest Research Group 
on the pollution control tax credit program 

July 24, 1992 

Thank you for the opportunity to make a statement. My name is 
Quincy Sugarman, and I am an environmental advocate for the Oregon 
State Public Interest Research Group. OSPIRG is a statewide 
consumer and environmental research and advocacy organization with 
35,000 members. I am a member of the Pollution Control Tax Credit 
Task Force. Today I am commenting on the existing pollution 
control tax credit program. 

The Environmental Quality Commission (EQC) is considering an· 
application by Oregon waste Systems for a $4.7 million tax credit 
for the liner and groundwater monitoring system at the Columbia 
Ridge Landfill in Arlington, Oregon. Under existing law, the EQC 
is required to approve this tax credit. These tax credits amount 
to a subsidy to large businesses to comply with environmental laws. 

In 1991, the EQC approved $21.5 million in credits, and since its 
inception in 1968, credits in the program have totaled $383 
million. This is money removed from the state's general fund. In 
this time of fiscal difficulty, the taxpayers of Oregon can't 
afford to pay businesses to comply with the law. Businesses need 
to assume the full costs of polluting the environment and the costs 
of risking public health. 

Instead of subsidizing compliance, the state should prioritize 
programs that proactively protect the environment and prevent 
pollution, such as the Toxics Use Reduction, Wellhead Protection 
and the Groundwater Protection program. While the state should 
offer incentives to businesses, these incentives should be targeted 
so that they encourage businesses to go beyond minimal compliance 
with state laws. 

The Arlington landfill receives approximately 1.1 million tons of 
solid waste per year, filling one module each year. With just the 
first three modules that are before the EQC today, the pollution 
control tax credit will subsidize solid waste landfills in the 
state by $4.7 million for facilities required by federal 

(continued) 
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Environmental Protection Agency and state Department of 
Environmental Quality laws. Each module developed in the future 
will require these liners and monitoring systems. 

At the current pace of filling one module per year, under the 
existing tax credit program, Oregon could continuing subsidizing 
solid waste disposal at Arlington at a rate of approximately $1.5 
million per year, or $1.36 per ton on top of normal costs to take 
waste to Arlington. 

We hope that the EQC will look at the history of the program and 
help bring a proposal to the 1993 Legislature that will eliminate 
the excesses in the system. 



State of Oregon 
DE~ •. RTMENT OF ENVIRONMENTAL QUALITY 
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J' AUG 014 i99?comments 

July 24, 1992 
before the Environmental Quality Commission 

OAR 340-47 

OFFICE OF THE DIRECTCfifles Regarding Oil spills Into Public waters 
· · - -- -- submitted by 

Sue Knight, Oregon Environmental Council 

I am a member of the SB242 Rules Committee and my comments address 
the proposed rules governing mandatory vessel and facility oil 
spill response and prevention plans. Inclusion of concrete and 
aggressive prevention strategies is essential if the document is to 
remain useful. Effective prevention makes long term economic sense 
and can simplify short term operations by potentially eliminating 
costly and time-consuming discharges. Yet the Rules as written now 
contain barely more than prevention rhetoric, and do little to 
address the necessity for changing Oregon's approach to potential 
oil spills. 

Three areas of discussion present compelling reasons to highlight 
rather than append prevention strategies. These issues are not 
divisive when clarified: 

1) Mandatory booming during vessel to vessel transfer. 

Booming during a vessel to vessel transfer is currently mandatory 
in Florida. According to the Oil Movement Index {US Army Corps of 
Engineers 1987) Port Everglades, Tampa, and Jacksonville Florida 
handle almost seven times the volume handled in the Columbia River. 
Booming compliance among Florida bunkering operators is clearly not 
impracticable, economically unfeasible, or routinely too dangerous. 

Arguments against booming during transfer include the initial 
capital expense; expenses of vessel "down" time, securing a 
deployment vessel, and personnel training for deployment; the 
dangers of booming in high winds or rough water; and the 
inefffectiveness of booming in fast current. My responses follow: 

*The capital cost for 4000' of open water boom (enough to 
completely surround two vessels during a transfer according to 
many industry estimates) and even costs associated with repeated 
boom deployment are minute compared to, for example, Exxon's $1 
billion settlement with Alaska. Although the Valdez spill did not 
result from a transfer, it would not have occured had spill 
prevention been vessel policy. 

*In the case of high winds and rough water it seems reasonable 
to question whether a transfer should occur at all, boomed or 
-unboomed. 

*Even though currents affect the ability of boom to contain 
oil, encircling a spill immediately will decrease its initial 
spread. Containment, even partial, avoids unnecessary environmental 
harm and cleanup costs. 



Industry representatives suggest that full surround booming can be 
particularly ineffective because of the time required for 
deployment, the large area covered, and the possibility that the 
upstream current will push the (upstream side of the) boom too 
close to the vessel to effectively contain a spill. Alternate 
booming scenarios exist. According to Lin Bernhardt of Washington's 
Department of Ecology a two thirds downstream surround is feasible 
in relatively slow currents (1 knot or less). Vessels could also 
have their own boom deployment vessels on board, or have a 
contractor with boom at each transfer, enabling a quicker response. 

2) Mandatory booming during vessel-facility transfer. 

This is required in Florida and New Jersey. Our Rules merely 
request a description of the "use of containment boom" and whether 
or not this te,chnology has ever been, or will ever be, applied is 
not questioned. General descriptions are easy to come by, but they 
neither help analyze the safety of a transfer nor commit a transfer 
agent to deploying boom. 

3) Prevention rather than response as the most effective policy. 

This principle is clearly stated in SB242. According to Carl Moore 
(California oil spill response planning) spills during transfer, 
although not necessarily individually large, are chronic and 
frequent. To ignore the possibility of decreasing this source of 
pollution is short sighted and, simply, wrong. 

According to Tom Wendell of Washington's Office of Marine Safety 
Washington's Prevention Rules currently focus on an analysis of 
personnel practices and human error, corporate policy and a 
comparison of safety records with operation policies. (Booming is 
to be considered separately.) If, as DEQ' s recommendations for 
Oregon's Rules state, we are waiting for Washington's plans to be 
developed so we can coordinate, we have already fallen behind. our 
Rules, while including a section on "Prevention" for facilities, 
ask for descriptions of equipment, practices and operations. Again, 
descriptions do not encourage actual review. The Rules must clarify 
the necessity of improving upon past practices and learning from 
mistakes. 

Similarly it is ironic that our 24 page document pertaining to oil 
spills in public waters contains less than four pages of text 
addressing prevention, a sharp contrast to Washington's 21 page 
Prevention document. Item (5) stated on page 1 under "PURPOSE", 
"General Pollution Prevention", is barely touched upon. And page 6, 
the "Prevention" section, has been reduced to three sentences. 
The "Prevention Strategies for Vessels" and "Prevention strategies 
for Facilities" subsections assume strategies which "will provide 
the best achievable protection from damages caused by the discharge 
of oil". These misleading introductions refer to what to do after 
the fact, not how to avoid the spill in the first place. 



The Rules Coordination and Planning Subcommittee of the BC/States 
Task Force is responsible for coordinating interstate spill 
response and prevention planning. Despite provisions within the 
Rules which require that Oregon and Washington be in accordance, 
and the tight adoption schedule mandated by the Legislature, the 
Subcommittee last met in May, yet has not met since, and has no 
plans for when next to meet. This is not the aggressive action we 
need to ensure that the BC/States region makes headway on spill 
planning. 

I believe the Rules as written lack direction and foresight. They 
offer nothing that does not already exist in USCG, OPA or EPA 
regulations. Oregon should not be content to, for example, wait the 
six to eight hours Adolfo Ramirez of the US Coast Guard says it 
would take for the Pacific strike Team, based at California's 
Hamilton AFB, to respond to a spill in Astoria. And to get most 
response equipment on site (from Stockton, California) would take 
a full 24 hours. What happens during hours zero to six if the 
initial spill goes unboomed, or if the vessel does not have its own 
recourse for immediate action? 

Oregon has much to gain from taking an aggressive stance on oil 
spill prevention and much to lose by letting this opportunity pass. 
I encourage you to adopt Rules only when they address prevention 
seriously and constructively. 

* 
Even though the EQC and DEQ stated they were not bound by Advisory 
Committee decisions they sent the Rules back to the Committee. 
Moreover, since the group is dominated by industry representatives 
who struck the prevention provisions from the document in the first 
place, I find it hard to believe that the outcome will be a 
vigorous and applicable prevention section as the EQC and DEQ claim 
they support. 

It is disappointing that even though the Rules 1) fell far short of 
providing prevention guidelines, and 2) failed to be adopted by 
7 .1. 92, both as dictated in the original legislation, they were 
formally adopted on 7.24.92 with only cursory questioning under the 
guise of facilitating a deadline. If the Department deems 
timeliness as crucial as oil spill prevention and response 
planning, hopefully it will see fit to allocate more resources to 
the planning staff. 



STATUS REPORT ON THE 
LOWER COLUMBIA RIVER BI-STATE WATER QUALITY PROGRAM 

ENVIRONMENTAL QUALITY COMMISSION 
JULY 24, 1992 

PURPOSE OF THE BI-STATE PROGRAM 

o To characterize water quality and identify water quality 
problems in the lower Columbia River. 

o To determine whether beneficial uses are being impaired. 

o To develop solutions to problems found in the study area. 

PURPOSE OF THE RECONNAISSANCE STUDY 

o To collect reconnaissance-level data on water, sediment and 
fish tissue in the lower 146 miles of the Columbia River. 

o To flag potential contaminants and/or areas of concern that 
should be more completely sampled in order to characterize 
water quality in the lower Columbia River. 

SUMMARY OF RECONNAISSANCE RESULTS 

o Sampling strategy: a single, low-flow sampling event; single 
compos·ite samples per station. Results serve as indicators of 
potential problems. 

o Water 

Metals: Forty-five water samples were analyzed for 17 
metals. Six of the 17 metals exceeded water quality criteria. 

Bacteria: The Oregon Enterococcus criterion was exceeded at 
all 6 bacteria stations and the geometric mean for fecal 
coliform exceeded the Washington state marine criterion at one 
station. 

AOX: AOX was detected in all but one of the 19 samples 
analyzed for AOX. Levels generally tended to increase down 
river. 

Temperature met criteria (taken after 
begin to decline for the season) . 
indicate evidence of eutrophication. 

o Sediment 

temperatures typically 
Phytoplankton did not 

Metals: Fourteen of 17 metals were detected in sediment. 
Nine of the 14 metals were detected in nearly all of the 54 
samples analyzed. In addition, organotins were detected in 7 
of the 10 samples analyzed for these metals. 



organic compounds: Forty-nine of 108 organic compounds 
(including PAHs, PCBs, pesticides) were detected in sediments, 
although the detection frequency was generally substantially 
lower than that for metals. One PCB was detected in one 
sediment sample. 

Dioxins and furans: Dioxin and furan congeners were detected 
in all of the 20 samples for which they were analyzed. 
2,3,7,8-TCDD was detected in 19 and 2,3,7,8-TCDF was detected 
in 20 samples. 

Radionuclides: Six sediment samples were analyzed 
radionuclides. Maximum concentrations were at 
typically attributed to atmospheric deposition. 

for six 
levels 

Twenty-three of the 54 sites sampled had a concentration of at 
least one contaminant that exceeded effects-based reference levels. 
Reference levels were available for approximately 24 of 108 organic 
chemicals and for 12 of 17 metals. 

o Fish Tissue 

Five species were analyzed (crayfish, carp, largescale sucker, 
peamouth chub and white sturgeon). 

Contaminants most frequently detected in fish included metals, 
pesticides, PCBs and dioxins and furans. The contaminants 
appear· to be widely distributed. 

Comparing to NY State guidelines for picivorous birds, PCBs 
exceeded guidelines at 19 of 33 locations, DOE exceeded at 3 
of 33 locations and dioxins and furans exceeded at 13 of 33 
locations. Metals did not exceed any levels used for 
comparison. 

o Benthos 

Bottom dwelling (benthic) organisms were evaluated to 
determine if they might be used as indicators of 
contamination. Results indicate that benthic organisms did 
not appear to be good indicators for the lower Columbia River. 

NEXT STEPS 

The Program is currently evaluating what studies to conduct 
over the next several . months to follow-up on the 
reconnaissance results. Areas of particular interest appear 
to be confirming selected results (particularly bacteria 
results), sampling above Bonneville Dam and investigating 
potential human health risks 
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. 

Proposed Adoption of Amendments to Rules for Enforcement Procedures and Civil 
Penalties 

Summary: 
In 1991, the Oregon Legislature passed Senate Bill 184, significantly modifying and 
enhancing the Department's enforcement capabilities. The statute directs changes in 
three major areas: 1) changing the requirement for advance warning prior to assessing a 
penalty; 2) establishing a Notice of Permit Violation (NPV); and, 3) increasing the civil 
penalty authority to $100,000 for intentional or reckless violations. The statute also 
increases the maximum daily civil penalty authority for solid waste and noise violations 
from $500 to $10,000, making this penalty authority consistent with most other authority 
in the Department. In separate legislation that addresses recycling (Senate Bill 66), the 
legislature sets out a $500 daily maximum penalty for a local government that fails to 
provide the required opportunity to recycle. This new penalty provision is also included 
in the proposed rules. 

The Department also proposes the adoption of other modifications to the enforcement 
rules. These modifications include definition changes, classification and magnitude 
changes for certain types of violations, a new $2,500 penalty matrix for open burning 
and on-site sewage violations, and a revised method for considering economic benefit 
and the inability to pay when assessing civil penalties. 

The rules for adoption have been developed with the assistance of the Enforcement 
Advisory Committee. The work of the advisory committee is summarized in a letter 
from the chair, Craig Johnson. This letter, along with letters from other interested 
parties, is included with the report. The Department's response to Mr. Johnson's 
summary and the additional letters received are included in the staff report. 

Department Recommendation: 
Adopt the rules regarding enforcement as presented in Attachment A of the staff report. 
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Report Author L 
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SUBJECT: 

REQUEST FOR EQC ACTION 
11 

Meeting Date: July 24, 1992 
Agenda Item: L 
Division: Regional Operations 
Section: Enforcement 

Proposed Adoption of Amendments to Rules for Enforcement 
Procedures and civil Penalties 

PURPOSE: 

The proposed amendments to Division 12 rules incorporate new 
statutory authority/mandate from 1991 legislation providing 
for three significant changes. First, there is the adoption 
of a schedule and criteria for determining the amount of civil 
penalty that may be imposed for a $100, 000 maximum civil 
penalty for reckless or intentional violations which result in 
or create the imminent likelihood for an extreme hazard to the 
public health or which causes extensive damage to the 
environment. 

Second, there is now a requirement of advance notice of 
violation prior to civil penalty assessments only for air, 
water, or solid waste permittees. Other advance notice 
requirements contained in the former statute were repealed. 

Third, there now is an increased maximum daily civil penalty 
authority for solid waste and noise violations. The daily 
maximum was increased from $500 to $10,000 per violation. 

In addition to providing for new statutory changes, the 
Enforcement Section has completed an extensive evaluation and 
review of the current enforcement rules and the Hearing 
Officer's case decisions applying those rules. This process 
has resulted in many other amendments. We have consulted with 
our counsel in the Attorney General's Office and with program 
and regional staff and incorporated their suggestions along 
with those of the 1992 DEQ Environmental Enforcement Advisory 
Committee which was convened to advise on the integration of 
the new statutes into Department rules. 



The Enforcement Advisory Committee consisted of ten members 
variously representing municipalities, industry, and the 
public interest. The Committee's report and membership list 
is included with this Report as Attachment F. The Committee 
was convened primarily to advise the Department on proposing 
rule amendments made necessary as a result of 1991 Oregon 
Laws, Chapter 650 (See Attachment E). This law was passed 
after introduction of Senate Bill 184 which was endorsed by 
the Department. 

The Advisory Committee also conducted a limited review of the 
draft rules currently proposed and made recommendations 
accordingly. Below is a list of the significant changes 
contained in the proposed Division 12 revisions to make the 
enforcement and contested case processes more efficient and 
effective and to add the new statutory changes: 

1. $100,000 PENALTY 1991 Oregon Laws, Chapter 650, 
Section 2 (codified as ORS 468.996) - $100,000 maximum civil 
penalty for intentional or reckless violations which result in 
or create the imminent likelihood for an extreme hazard to the 
public health or which causes extensive damage to the 
environment. The Enforcement Advisory Committee has made 
recommendations on the implementation of this new law within 
the Division 12, providing for base penalties of $50,000 for 
reckless, $75,000 for intentional, and $100,000 for flagrant 
violations. The Department has incorporated the Committee's 
recommendations into the proposed amendments to Division 12. 

2. NOTICE OF PERMIT VIOLATION CNPV) -- 1991 Oregon Laws, 
Chapter 650, Section 9 (codified as ORS 468.126) - The former 
advance notice statute (former ORS 468.125) was repealed. 
The new law requires 5-day advance notice before assessing a 
civil penalty only if the violator is an air, water, or solid 
waste permi ttee. Advance notice is not required if the 
violation was intentional, the water or air violation would 
not exist for five consecutive days, or if the permittee has 
received a prior advance warning within the preceding 36 
months. The Enforcement Advisory Committee has made 
recommendations on the implementation of this provision, 
including specific language to be contained in the NPV 
document. The Department has incorporated the Committee's 
recommendations into the proposed amendments to Division 12. 

3. DEFINITION CHANGES -- Several definition changes are 
proposed. Most changes are the result of our own evaluation 
of case weaknesses observed over time and noted by the hearing 
officer in contested case decisions. Other changes are the 
result of recommendations from our Advisory Committee in the 
integration of 1991 Oregon Laws, Chapte+ 650, into Division 
12. 
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4. CLASSIFICATION CHANGES - Current classifications have 
been reviewed in consultation with program and regional 
managers. Many more violations have been specifically 
classed, especially the violations that occur frequently. 
This proposal will reduce the resource and time intensive 
burden on DEQ to prove case-by-case risk assessment 
determinations that are often required under the current 
Division 12 rules. Specific risk of harm determinations will 
only be required in exceptional cases where it can be shown 
that a violation was more likely than not a major risk of harm 
to public health or the environment. otherwise, if a 
violation is not specifically classed as a Class I or Class 
III, it will be a Class II by rule. 

5. INCREASED BASE PENALTIES FOR MAJOR & MODERATE MAGNITUDE 
VIOLATIONS ON THE $10,000 MATRIX - Current base penalties are 
$5,000 and $2,500, respectively. Increases to $6,000 and 
$3,000 are proposed in order to facilitate the assessment of 
civil penalty sums commensurate with those violations subject 
to $10,000 per day by law. The increases are fundamentally 
consistent with the Department's perspective in regard to 
Class I, $10,000 matrix violations. 

6. SELECTED MAGNITUDE CATEGORIES This was also put 
together in consultation with program and regional managers. 
It is desirable to specifically list some magnitude parameters 
by rule for the same case-by-case efficiency reasons stated 
for the specific classification of more violations. The 
selected magnitudes are set forth in amended OAR 340-12-080. 
Programs/areas considered include: open burning, asbestos, air 
and water discharge limitations, and hazardous waste. 

7. NEW $2,500 MATRIX - This is proposed for open burning and 
most on-site sewage cases and should result in more 
straightforward and equitable civil penalty determinations. 
Use of this matrix is also expected to reduce the number of 
contested cases in these programs, especially in conjunction 
with the body of other proposed rule amendments regarding 
classification and magnitude. 

8. ECONOMIC BENEFIT/INABILITY TO PAY - As a sanction for 
those violators who receive an economic benefit ("EB") as a 
result of noncompliance with environmental laws, rules, etc., 
we propose to separate this concept from the other economic 
consideration ( "economic and financial condition, 11 also known 
as "inability to pay") by moving the economic benefit 
calculation to the end of the civil penalty formula. The 
dollar sum of the "EB" will be added to the civil penalty for 
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a final dollar total within the maximum daily limits set by 
law. 

A respondent's inability to pay is addressed in accordance 
with the proposal suggested by the Advisory Committee. Both 
"EB" and "inability to pay" provisions are set forth in new 
subsections of the civil penalty determination formula (OAR 
340-12-045). 

9. OTHER ISSUES 
The Advisory Committee also deliberated over other issues 
related to enforcement, primarily the development of 
"environmental credit projects" and the Hearing Officer's 
standard of review in contested cases. The Committee 
recommended that the Department, in conjunction with the 
Department of Justice, explore the idea of applying funds that 
would otherwise be spent on environmental penalties in ways 
that would confer direct environmental benefits. The 
Committee noted that, nationally, this is a growing trend. 

The Committee was split over the issue of limiting the Hearing 
Officer's standard of review in contested case hearings. T~e 
majority of the Committee recommended that the Department 
amend OAR 340-11-132(5) in order to resolve dissatisfactions 
that the Department had expressed in regard to reductions of 
assessed civil penalty sums after review in contested case 
hearings. The Committee majority recommended a proposed 
amendment which the Department included in the rulemaking 
package offered for public comment (See Attachment I). 

After review of the comments received, and in consideration of 
the Department's confidence in the quality of the proposed 
amendments to Division 12, the Department does not recommend 
adoption of the amendment to OAR 340-11-132(5) proposed by the 
Advisory Committee majority. The Department believes that the 
public interest purposes of the contested case process are 
best served by allowing the Hearing Officer the ability to 
fully review the Department's civil penalty determinations. 
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ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_lL Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment _h__ 
Attachment _lL 
Attachment __g_ 
Attachment _IL 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Adoption of proposed rules. Public hearings were 
simultaneously held on May 18, 1992, in Portland, Eugene, 
Medford, and Pendleton. Comments were also received from 
twenty-six commentors by mail. The Department has considered 
the comments and responded after consultation with the 
Attorney General's Office. In addition, the Department formed 
a citizen's advisory committee to assist the Department in 
implementing its statutory mandates and to aid the Department 
in general enforcement rules amendment considerations. The 
1992 Environmental Enforcement Advisory Committee reviewed the 
new legislation and made recommendations for incorporating the 
statute into the Department's rules. The Committee also 
reviewed, in a limited fashion, the Department's current 
Division 12 rules on enforcement procedures and civil 
penalties. 

The Committee made several recommendations, many of which were 
incorporated into the proposed rule amendments. The various 
subjects that the Committee considered included development of 
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a procedure to assess civil penalties for violations of ORS 
468.996 (extreme violations subject to the $100,000 civil 
penalty), implementation of the Notice of Permit Violation as 
required by the new law, generally increased civil penalty 
sums, limitations on the hearing officer's scope of review, 
methods of sanctioning violators for obtaining economic 
benefits from noncompliance, and consideration of a 
respondent's inability to pay an assessed civil penalty. A 
copy of the 1992 Environmental Enforcement Advisory Committee 
Report is included herein as Attachment F. 

AUTHORITY/NEED FOR ACTION: 

__z_ Required by Statute: ORS 468.020, .996; & 459.995 
Attachment _!L 

Enactment Date: July 22. 1991; & June 28. 1991. respectively 

__z_ Statutory Authority: ORS 468.020 .. 996, and 459.995 

Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment _!L 
Attachment 
Attachment 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

_X_ Advisory Committee Report/Recommendation 
__z_ Hearing Officer's Report/Recommendations 
__z_ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

__z_ Supplemental Background Information: 

* 5/1/92 Rules Presented for Public Comment 

Attachment _L 
Attachment _Q_ 
Attachment _lL 

Attachment 

Attachment 

Attachment _I_ 
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* Public Comments Attachment _iL_ 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The effects of the proposed rule amendments are presented in 
the Fiscal and Economic Impact Statement that was included in 
the rulemaking package presented for public comment in May. 
In summary, the proposed rules would have no significant 
adverse fiscal or economic effect on state agencies, local 
governmental bodies, or members of the public and private 
sectors, including small businesses, unless the entity or 
person is issued a formal enforcement action for a civil 
violation of state environmental laws or rules. 

Significant adverse fiscal and economic effects may result 
from the assessment and imposition of civil penalties or 
specific Department Orders or other formal enforcement 
actions, such as a Notice of Permit Violation (NPV), issued in 
accordance with these proposed rules. NPV's require that 
air, water, or solid waste permittees undertake certain 
actions within five (5) working days. 

PROGRAM CONSIDERATIONS: 

The Department believes that the refinement of the 
classification scheme obviates the resource-intensive process 
of case-by-case risk assessments by program staff often made 
necessary by the current rules. This also applies in regard 
to the development of the selected magnitude categories for 
the several programs and violations listed in the proposed 
rule amendments. The proposed rule amendments create greater 
specificity in both the classification of violations and the 
determination of their magnitudes. The enforcement process, 
including contested case hearings, should become more 
efficient as a result of the proposed amendments. 

The legal requirements of the Notice of Permit Violation could 
result in an increased workload for regional staff, especially 
during the period of time when the Department is reviewing the 
permittees' responses to the Notices. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Adopting only those amendments mandated by 1991 Oregon Laws, 
Chapters 358 and 650; 

2. Adopting proposed rules amendments. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends adopting the proposed rule 
amendments. The amendments provide for the adoption of new 
rules as mandated by 1991 legislation, as well as provide for 
clarification and streamlining of the application of the 
existing rules. The amendments also refine the civil penalty 
determination procedure and facilitate the issuance of more 
efficient, timely and equitable formal enforcement actions. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE POLICY: 

The proposed rule amendments are consistent with agency and 
legislative policy, as well as statutory authority and 
legislative directives. In the Department's Strategic Plan, 
Goal 1 states: "Address environmental issues on the basis of 
a comprehensive cross-media (air, water, land) approach." The 
proposed amendments further develop a uniform and consistent 
method of processing enforcement sanctions across all 
programs. 

Goal 8 states: "Streamline agency programs and activities by 
identifying and implementing more efficient ways to accomplish 
essential actions and by eliminating low priority tasks." The 
proposed amendments effectively streamline the Department's 
process, issuance and defense of formal enforcement actions. 
This effect will also carry over and have a positive effect on 
the contested case process. There will be fewer bona fide 
issues for determination by the Hearing Officer at the 
hearing, or by the Commission on appeal. 
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ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the Commission adopt the language recommended by the 
Environmental Enforcement Advisory Committee for proposed OAR 
340-12-045(3) (b), regarding inability to pay, which reads: 

"In appropriate circumstances, the Department or 
Commission may impose a penalty that may likely result in 
a respondent going out of business. Such circumstances 

. may include situations where the violations is 
intentional or flagrant or situations where the 
Respondent's financial condition poses a serious concern 
regarding its ability or incentive to remain in 
compliance." 

2. Should the Commission adopt the proposed $2, 500 civil 
penalty matrix? 

3. Should the Class I, base penalty amounts for major and 
moderate magnitude violations in the $10,000 civil penalty 
matrix be increased as proposed? 

INTENDED FOLLOWUP ACTIONS: 

Explore various methods of calculating the economic benefit of 
noncompliance obtained by a respondent and present a 
recommendation with alternatives to the Commission as a future 
work session item for commission consideration and guidance. 

Develop a method for efficiently processing cases in which a 
respondent claims an inability to pay an assessed civil 
penalty, and present a recommendation with alternatives to the 
Commission as a future work session item. 

Discuss classification revisions for hazardous waste 
management and disposal violations, including those violations 
that may qualify for consideration for future listing as Class 
III violations. This issue arose during the public comment 
process and will be fully explored by Hazardous and Solid 
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Waste and Enforcement staff, in consultation 
Environmental Protection Agency program staff. 
result in additional amendments to Division 12 
date. 

Approved: 

Section: 

Division: 

with U.S. 
This may 

at a later 

Report Prepared By: Michael v. Nixon 

Phone: 229-5217 

Date Prepared: July 6, 1992 
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POLICY 
340-12-026 

ClIAPI'ER 340, DIVISION 12 

ENFORCEMENT PROCEDURE AND CIVIL PENALTIES 

(1) The goal of enforcement is to: 

Attachment A 

(a) Obtain and maintain compliance with the Department's statutes, 
rules, permits and orders; 

(b) Protect the public health and the environment; 
(c) Deter future violators and violations; and 
(d) Ensure an appropriate and consistent statewide enforcement 

program. 
(2) [E=e~ -as--p:ffi\licled-hy-3-4&-3::-2--&4&f-3-)-;-4:) lhe Department shall 

endeavor by conference, conciliation and persuasion to solicit compliance. 
(3) [~jeee4:e ~eet.ieH"-f-:il-)--ef--l:his-eieeeieft;-4:) lhe Department shall 

address all dOClllUented violations in order of seriousness at the most 
appropriate level of enforcement necessary to achieve the goals set forth in 
subsection (1) of this section [l:li'rler'--l::fte~iett~-ehet11t~ieea-ef--eael'I 
¥:i:e-l:fti:::i:eft] • 

[ f4T] ill Violators who do not comply with an initial enforcement 
action shall be subject to increasing levels of enforcement until compliance 
is achieved. 
(statutory Authority: ORS CH 468, 468A, 468B) 

DEFINITIONS 
340-12-030 
Unless otherwise required by context, as used in this Division: 

(1) "Class One Equivalent" or "Equivalent", which is used only for the 
purposes of detennining the value of the "P" factor in the civil penaltv 
fonnula, means two Class '!Wo violations.L [~] one Class '!Wo and two Class 
Three violations.L or three Class Three violations. 

(2) "Commission" means the Environmental Quality Commission. 
(3) "Compliance" means meeting the requirements of the Commission's 

and Deparbnent's statutes, rules, permits or orders. 
(4) "Director" means the Director of the Department or the Director's 

authorized deputies or officers, 
(5) "Deparbnent" means the Deparbnent of Environmental Quality. 
(6) 11DOClllUented Violation" means any violation which the Department or 

other goverrnnent agency [Yfil"i-:E-:i:eet~] records after observation, 
investigation or data collection. 

(7) [U.J3Mereelllel'li::"- 11\eanf!"'i'lflY~-eeeieft l:a:J~el I ~~-ft
¥:i:e-3:ffio-ieft,. ] 

[tat] "Flagrant" means any dOClllUented violation where the . 
ftj;Bespondent had actual knowledge of the law and had consciously set out to 
commit the violation. 

[f9T] ill "Formal Enforcement Action" means an ~~.i:\le] action 
signed by the Director or Regional Operations Administrator or authorized 
representatives or deputies which is issued to a Respondent forfel't--l:b:e-h:¥.;tis 
i:ftfttj a dOClllUented violation_,_ [fiaso-ileert-cloet!!Re! 1t:eci-;] Formal enforcement 
actions may require[s-] the Respondent to take [spee.i:-¥.i:e] action within a 
specified time frame.L and/or state[Et] the consequences for the violation or 
continued noncompliance. 

[ f-l:eT Jill "Intentional", ~ ee!'ISe:i:etlftl:y-at'l<i-ve~.i:-l:y4:eelt 
--eeeieft-er--emii::"l=ed4:e~-eeeieft-at'l<i-lffieit--l::fte ~ebable eel iseqt:l@:l ieea -ef--f!e 
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aee~-er--em.i:-t:-t:-~-l:e--ael:-.j means conduct by a person with a conscious 
objective to cause the result of the conduct. 

[f-l::l:t]l.lill. "Magnitude of the Violation" means the extent of a 
violator's deviation from the Commission's and Deparbnent's statutes, rules, 
standards, permits or orders[;]_,_ [~~-~ aeee1:11re-f!tleft-~a-ee-;~ 
Het:--3:-.i:fai.1oeet-l:e-;""ee!'\eeft~ieft,'"'v'e'l:tttfte; m eei r"\:aefe1---~ieft,~ieiey, 
--p~i:mH:y-l:e- l'!t:lfttbe::i•-e:f- htlftlflfl-er--emtheuuen'Eal- reeepee~] In 
determining magnitude the Department shall consider available information, 
including such factors as concentration, volume. percentage, duration, 
toxicity, and the extent of the effects of the violation. In any case, the 
Department may consider any single factor to be conclusive. Deviations 
shall be categorized as major, moderate or minor. 

1.l1l "Negligence" or "Negligent" means failure to take reasonable care 
to avoid a foreseeable risk of committing an act or omission constituting a 
violation. 

(12) "Order" means: 
(a) Any action satisfying the definition given in ORS Chapter 183; or 
(b) Any other action so designated in ORS Chapter 454, 459, 465, 466, 

4674 [~] 468, 468A, or 468B. 
(13) "Person" includes. but is not limited to, individuals, 

corporations, associations, firms, partnerships, joint stock companies, 
public and municipal corporations, political subdivisions, ["!:he] state§ and 
[ariy] their agencies [~], and the Federal Government and [ariy] its 
agencies [~]. 

(14) "Prior Significant Action" means any violation [p~ J'l:ll'.':!!l:liltfE 
1:e-e:-een:t:-ea1oeet-eaae~~;--er] established either with or without 
admission of a violation by payment of a civil penalty, [hy-ilft ~ele:r-ef' 
ele:Eatt±e,] or ]2y a [ a-t:-:i:ptt3:ft1oeet-er] final order of the Commission or the 
Department. 

11fil "Reckless" or "recklessly" means conduct ]2y a person who is aware 
of and consciously disregards a substantial and unjustifiable risk that the 
result will occur or that the circumstance exists. The risk must be of such 
a nature and degree that disregard thereof constitutes a gross deviation 
from the standard of care a reasonable person would observe in that 
situation. 

[ f-l:St] 11fil. "Residential Open [ ~] Burning" means the open burning of 
any domestic wastea- [ ;-~pt:--~-e!'ld-pe"Erelet!Ht baaed~-p~ih±Eeei 
hy-eAA-3-4&--2-3--04-2-f-2}7] generated by a single family dwelling and conducted 
by an occupant of the dwelling on the dwelling premises. This does not 
include the open burning of materials prohibited by OAR 340-23-042 (2) . 

[f-1:6}] l11l "Respondent" means the person to whom a formal enforcement 
action is issued. 

[f-l:'ft] ..(1fil "Risk of Harm" means the individual or cumulative [leve3: 
e:f--'.f'.i:slt] possibility of harm to public health or the environment caused ]2y a 
violation or violations. [meM:ecl-hy-'Ehe-Hl~l-.i:heed-e:f- ~:!!tH'.'E:, -e~ 
i:l'!di:vidttet3:--er--el:lllll:t3:ftt:-i'lre;--=-"Ehe--aeEt!a-3:-~;--e~-i:l'!di:vidttet3:--er 
eti!!lttl:ftt:-i'lre;-~1:1Sed-hy-ft""""V'ie3:ft-eieft-1:e~3:-ie-fiea-H:IT-er--'Ehe-emth eiuueire. ] 
Risk of harm shall be categorized as major, moderate or minor. 

[f-3:8tl ll2l "Systematic" means any documented violation which occurs 
on a regular basis. 

[f-1:97-l QQl "Violation" means a transgression of any statute, rule, 
order, license, permit, or any part thereof and includes both acts and 
omissions. Violations shall be categorized as Class One (or Il, Class 'Tu10 
(or II) or Class Three (or III), with Class One designating the most serious 
class of violation. [:Eel-~ 

fat "e3:fta:!!"-<31'!e-er--P'- 11tea1 l:!! -aey""""V'ie3:ftt:-ieft-wftieft~1:1Sea "i!!ftje-r--fla:Jam-er 
~----:;er--r-.i:fllt-e:f--hfttom-1:e~J:-ie-fiea-3:-~-er--'Ehe-emthei11te1re;-~ 
vie:l:'*ieft-(e:f--aey~l-ial'!ee-sehedttle-een:1:a-ifled-lit-ft Depet!'. E1tte1 re~-=-a 
~-e-er---€em!tti:as-ieft-e~}t 
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fbt "elaset~-er--:rP'- ll\ea!'lf! ~""'lf:i:e:lffi;-iert-wft~ eal:'!Ses ~-flMotlt 
~ t"C'SeB -ft~~isff:-e:E--fla'l'ftt-'l:e~]:ie-ftea:l;l:ft-er4:fie-e:H'<l'HO!Htte:lte, 

fer "elaset-'FftEee-er--:r:rP'- Rteatlfl~""'lf:i:e:lffi;-iert~~ses-a-~~isl!: 
e:E--fla'l'ftt-'l:e~l-ie-hea:£1:ft-er4:he-emth 61 Htte:I re -elassed -as-st:left4'y Depa:r-a1te:11t 
=l-.-l 
(Statutory Authority: ORS CH 468) 

CONSOLIDATION OF PROCEEDINGS 
340--12--035 

Notwithstanding that each and every violation is a separate and 
distinct offense, and in cases of continuing violations, that each day's 
continuance is a separate and distinct violation, proceedings for the 
assessment of multiple civil penalties for multiple violations may be 
consolidated into a single proceeding. 
(statutory Authority: ORS CH 468) 

[~ NarICE OF PERMIT VIOLATIONS AND EXCEP:rIONS 
340--12--040 

[ fl:-)-- Exee~i=-es--previcle<4--:ift stttiaeeeien:--f3-)--e:E--t:ftl:e.~iert;-~~--te 
1:he a::!sroStua rE-o:f--any-e.i:'\fi-1:-~l:ty-t::he Dep:tt bnei 1t-'dftftl:-l:- ::!e:l.""Je-et-Net::i:ee-ef 
'if:i:elfti=iert~--i:fie--~1=:----Sef'lf.i:ee-sftft]:]:-he--:ift-aeee~-w:i:'l:ft-':t'ttl:e 
346-l:-l:--09'h 

f2·)---..,..-Nei=.i:ee-sftft]:]:-he--:ift.._..ii=:i:ft<~-;-~i:fy-4:he""'lf:i:elfti=iert....:tt'.lel Eft;ate ~ 
i:fie~i=-wil-l- assess -a--e:i:¥il-~J:ey--i:E--a--¥:i:e:lffi;-iert-eeni=.i:ftttes.-= 
eeelft's--a-:E-~--:E-:i:ife-clftys---feHew~--~:ipi=-e:E-4:fie-flO'i=:i:ee... 

f-3-)-----fft)----'Ffte abe'\>'e-Nei=.i:ee-sftftl-]:-flO'i=-he~:i:re.i~4:he ~ ~ ldet 1t 
has--e~:i:se~:i:>ved-ael:t!ft]:-flO'i=.i:ee-e:E-4:he-¥:i:e:lffi;-iert-fle'l':---l-ess--t:fiaft--:E-ive 
daye-pr.i=---'l:e-'l:fte--,.:i:elfti=iert--fer-wft~-a-~l-"l:y--:i:e assessech 

fb)----Ne~""i'IO'i=.i:ee;-.._..ii=~-er-ael:t!ftl-;--f!ftftl-l--he~:i:re.i~ 
stffleleet::ie!'ls---fl:-)-....:tt'.lel--fZ:.)--e:E--eft:i:e~iert--i:& 

{*)----'Ffte~-er-e!ft:i:ss.iert-ee!'lS-i=:i:'l':tti=~4:fie""'lf:i:elfti=iert--i-s 
:i:M:efti=:i:e!'la:l-t 

fB)----'Ffte""'lf:i:elfti=iert-ee!'lS-:i:et:s--e:E--d:i:spes-~-e:E--sel-id~-er~ 
ai=-att-1:lftatt1::fter:i:lleet-diE!t"C'sal--s-it:et 

{e}----'Ffte""'lf:i:elfti=iert-ee!'lS-:i:et:s--e:E--ee!'lS-~~-a-~-disfl6Setl 
sys-'l':eftt-withetft: 1:he De~aeni='-s-~i=f · 

fB)----'Ffte-wer~-pel-ltti=iert;--a-.h--pel-ltti=iert;--er-a-.tt-~ieft 
SettEee-wettl:d-flO'~Hy-flO'i=-he--:ift~:i:eioeftee--fer--:E-:i:ife~ 

fB)---.JJ'fte-wer~-pel-ltti=iert;--a-.h--pel-l:tte-iert;--er-a-.h--een~ieft 
SettEee~i=--J:eaife-er-he removed--:E-~4:he--~i-sriieeiert-e:E-4:he~t-
f¥)---.JJ'fte-flel'lfrl-"l:y--ffi-he- irfll'osea -:i:e--fer-a-""'lf:i:e:lffi;-iert-e:E--ei<G-%6'~-'i:e-%6-:-385 
?"elfti=~--ffi--i:fie~i=....:tt'.lel-diE!t"C'sal--e:E-~~-= 
~J:yeftler:i:fflc'l:eet-bi]!lhenyht;--er--=l:es-~'l:eet-er-e~-er~--isSl:le6. 
~1=--~:-t--= 

fG)----'Ffte~]:"l:y--ffi-he-:i:JtlJ!lelSed--:i:e--fer-a-""'lf:i:elfti=iert-e:E--eRS 
%&:-&:>3-f&)---?"elfti=~--ffi.4:he~l--e:E- asbes'l:oft--:E-~-feleases -:ift'l:e-'l:fte 
enviroitt1te:1r'l=;--er--=l:es-~'l:eet~] 
( f&1:a-~ffil'.'Y-7'ttt1::fteri"l:y:----ei<G-ert~;--%6'-&-4-68t] 

(1) Prior to assessment of a civil penalty for a violation of the tenns or 
conditions of an Air Contaminant Discharge Permit, National Pollutant 
Discharge Elimination System Permit, Water Pollution Control Facilities 
Permit, or Solid Waste Disposal Permit, the Deparbnent shall provide a 
Notice of Permit Violation to the permittee. The Notice of Permit Violation 
shall be in writing. specifying the violation and stating that a civil 
penalty will be linposed for the permit violation unless the permittee 
submits one of the following to the Deparbnent within five working days of 
receipt of the Notice of Permit Violation: 
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(al A written response from t.'1e permittee acceptable to the 
Deparbnent certifying that the permitted facility is complying with all 
terms of the permit from which the violation is cited. The certification 
shall include a sufficient description of the information on which the 
permittee is certifying compliance to enable the Department to determine 
that compliance has been achieved; or. 

lbl A written proposal. acceptable to the Department. to bring the 
facility into compliance with the permit. An acceptable proposal under this 
rule shall include at least the following: 

ll A detailed plan and time schedule for achieving compliance in 
the shortest practicable time; 

2 l A description of the interim steps that will be taken to 
reduce the impact of the permit violation until the permitted facility is in 
compliance with the permit; 

3 l A statement that the permi ttee has reviewed all other 
conditions and limitations of the permit and no other violations of the 
permit were discovered. 

le) In the event that any compliance schedule to be approved by the 
Department pursuant to subsection lib) of this section provides for a 
compliance period of greater than six months, the Department shall 
incorporate the compliance schedule into an Order described in OAR 340-12-
041I4 l lbl (Cl which shall provide for stipulated penalties in the event of 
any noncompliance therewith. The stipulated penalties shall not apply to 
circumstances beyond the reasonable control of the permittee. The 
stipulated penalties shall be set at amounts consistent with those 
established under OAR 340-12-048. 

ldl The certification allowed in subsection Ill la) of this section 
shall be signed by a Responsible Official based on information and belief 
after making reasonable inguirv. For purposes of this rule "Responsible 
Official" of the permitted facility means one of the following: 

ll For a corporation, a president, secretary, treasurer, or vice
president of the corporation in charge of a principal business function, or 
any other person who performs similar policy- or decision-making functions 
for the corporation; or the manager of one of more manufacturing, 
production, or operating facilities if authority to sign documents has been 
assigned or delegated to the manager in a=rdance with corporate 
procedures. 

2) For a partnership or sole proprietorship, a general partner or 
the proprietor, respectively. 

3) For a municipality, State. Federal. or other public agency, 
either a principal executive officer or appropriate elected official. 

(e) For the purposes of this section, when a regional authority issues 
an NPV. different acceptability criteria may apply for lal and lbl above. 
12) No advance notice prior to assessment of a civil penalty shall be 
required under subsection Ill of this section and the Department may issue a 
Notice of Civil Penalty Assessment if: 

(a) The violation is intentional; 
lb) The water or air violation would not normally occur for five 

consecutive days; or 
le) The permittee has received a Notice of Permit Violation with 

respect to any violation of the permit within 36 months immediately 
preceding the documented violation. 

ldl For purposes of this section, "permit" includes permit renewals 
and modifications and no such renewal or modification shall result in the 
requirement that the Deparbnent provide the permittee with an additional 
advance warning if the permittee has received a Notice of Permit Violation 
within 36 months. 
IStatutorv Authority: ORS CH 4681 
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Th'FORCEMENT AcrIONS 
340-12-041 

(1) Notice of Noncompliance (NON) [ .---,1\ft-e!'!fereement~ieft-..ftieh]: 
(a) Informs a person of ["t:he-eici::reet1ee-e£] a violation, [-efie 

aeeierift~ffecl:~~l:ve-'l:he-¥iel:e:Hens] and the consequences of the 
violation or continued noncompliance. 'Ihe notice may state the actions 
required to resolve the violation and may specify a time by which compliance 
is to be achieved and that the need for formal enforcement action will be 
evaluated; 

(b) Shall be issued under the direction of ["t:he a~epriM:e 
~iefla.l:-~;--er-5eet::-ieft-M] g, manager or authorized representative; 

(c) Shall be issued for all classes of documented violations. 
fdT Sa-'e~:fi:eft-l:he~h e!tle! t"EE! -6:f-0AA-3.+e-l:-2-&26-f-2-}-;-

( 2) Notice of Permit Violation CNPVl [afrl-Tu~t-1::6 A:tseas -tt-€i¥i± 
Pe:rlel:H:j':--~-:ffiHftCtl:--el'li'e~ -aet:ieft-Wieh] : 

(a) Is issued pursuant to OAR 340-12-040; 
[ fh} May-inel:ttcle-tt-t:-:i:ttie-sefteclttl:e-by--Wieft~H:iffiee-~~...;,e 

aenievedt] 
[ feT 11.!ll Shall be issued by the Regional Operations 

Administrator or authorized representative[r1~ 
(cl Shall be issued for the first occurrence of a documented 

Class I violation which is not excepted under OAR 340-12-040(2), or the 
repeated or continuing occurrence of documented Class II or III violations 
where a NON has failed to achieve compliance or satisfactory progress toward 
compliance. A permittee shall not receive more than three NONs for Class II 
violations of the same permit within a 36 month period without being issued 
a NPV. 

ffdt Sfta-l:-l:-~-i::istted-:ffir-'l:fte-:fh-et'e~-e:f-tt~ 
el:as::i--0fte-¥iel:ft'eieft-Wieft-~-net- exeqi"l!ed~-eAA-3.+e-r2--e.+&f-3-}-fb}-,--er--tfte 
repe:tt:ed-er-eon:'einttin<!t~-e:f-cleetm\er,t:eet-el:as::i--'l'we-er--'l'hl!'ee 
¥iel:ft'eiens~-tt-Ne'eiee-e:f UotiCO!tpH:aftee-flas--ffii-l:eel~-aeftieve~H:iffiee 
er-eia-'e~faet::ery~~~l:-iiffiee;-f 

fr~ Ne'eiee-e:f-¥iel:ft'eieft-etrl~:J:.iiffiee~.--~-~:J:.-el'li'ereei.lel'lt: 
aeeieft-Wieltt-

W :i:s--i::istted~'e~-oo&-'4-66-.-1:9&-~-¥ie~ierift-fe~-ee 
"t:he~'e-etrl-diE1J5e>sal:--e:f~-1::et 

fhT Tuel:l:iclee--tt-k-:iille ~l:e-by--Wieft~]:.iiffiee-~-t:e-1'e 

feT Sfta-]:.]:.~-i::istted-by--'l:fte-B~ , 
fdT May~-i::istted-:ffir-deeumei rl:ed-¥iel:ft'eierift-fe~~ ha!lM'detls 

wa::lte;-f 
D.lff+H Notice of Civil Penalty Assessment (CPA) [:--~-:ffirma:l:: 

eiffi5reeiuei r'e~ieft-Wieh] : 
(a) Is issued pursuant to ORS 468.130, and OAR 340-12-042 and 

340-12-045; 
(b) Shall be issued by the Director or authorized 

representative; 
(c) May be issued for the occurrence of any Class of documented 

violation [ exeqit:ed-by--eAA-3.+e-l:-2--e.+&f-3-}-;--:ffir-a!'!j"-el:as::i--e:f z epea:1:;ed -ezo 
eerte-inttin<!t-deeuroertt:ed-¥iel:ft'eierift-er~-tt~-flas--ffii-l:eel-t:e~l:y-wi-th 
a-Ne'eiee-e:f-¥iel:ft'eieft-etrl-Tu"l:eft'e-t:e A:tseas-tt-€i¥i-l:--Peffi!:H:j'-er~] that is 
not limited by the NPV requirement of OAR 340-12-040(2) . 

.Glff5T Er!::Eereeiuei rt:j<)rder [ :--~-:ffiHftCtl:--e:Mez eeiuei 1t ~ieft-Wieh] : 
(a) Is issued pursuant to ORS Chapters 183, 454, 459, 465, 466, 

467, 468, 468A, or 468B; 
(b) May be in the form of a Conunission or Department Order, or a 

Stipulatfecliion and Final Order (SFOl; 
(A) Commission Orders shall be issued by the Conunission, or 

the Director on behalf of the Conunission; 
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(B) Department orders shall be issued by t."le Director or 
authorized representative; 

(C) [&1:-~l:a-1:ed-F:ifla±] All other Orders: 
(i) May be negotiated [~-t:fte Dei.:ia:reaent:-iffiel-1::fte 
Sl:lhjeee-~] i 
(ii) Shall be signed by the Director or authorized 
representative [ ert-leeftftl::E--e:E--t:fte De~aei~t:] and the 
authorized representative of [1:f!e-f!tlbjeee] each other 
party [ f"ooaffl] 
[ f.i:-.i:-.i:-)---sha-l:l:~ a~a ved-ley-t:fte~.i:-e!'t~-Jey-1::fte 
&~?""-e!'t-leeftftl::E--e:E--t:fte~.i:a!'I] • 

(c) May be issued forf1-m1:--.i::t-fte1:--H:11•ti:t:ed-t:er-el:ass--ene~-'Pwa 
viel:a-t::i:enf!j any Class of violation. 

(6) The [re~] enforcement actions described in subsection (1) 
through (5) of this section in no way limit[!'t] the Department or Commission 
from seeking legal or equitable remedies [ .i:ft-t:fte f)raf'e!'.' eam-1::] as provided 
by ORS Chapters 454, 459, 465, 466, 467~ [~] 468, 468A, and 468B. 
(Statutory Authority: ORS CHS 454, 459, 465, 466, 467~ [~] 468, 468A and 
468B) 

CIVIL PENALTY SCHEDULE MATRICES 
340-12-042 
In addition to any liability, duty, or other penalty provided by law, the 
Director may assess a civil penalty for any violation pertaining to the 
Commission's or Department's statutes, ~l:a-t::i:enf!jrules, permits or orders 
by service of a written notice of assessment of civil penalty upon the 
ftjBespondent. Except for civil penalties assessed under OAR 340-12-048 and 
340-12-049, ['P] j;he amount of any civil penalty shall be determined through 
the use of the following matrices in conjunction with the formula contained 
in OAR 340-12-045: 
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(1) 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

$10,000 Matrix 
<------ Magnitude of Violation 

Major Moderate Minor 

f$5-;eeltf E$-&;56&t $1,000 
~6,000 ~3,000 

$2,000 $1,000 $500 

$500 $250 $100 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars ($50) or more than ten thousand dollars ($10,000) 
for each day of each violation. This matrix shall apply to the foll01Ving 
types of violations: 

(a) Any violation related to air quality statutes, rules, 
permits or orders, [~1::-ffiJA~.i:ele:Hl:-i:ft1:~~ifleJ] except for the 
selected open burning violations listed in section (3) bel01V; 

ffh}- Affy--¥:l:el:a-t:-:i:ert-=l:a-t:ed-'ffi-e:f-OOS-46&.&1'5--'l:e-46&;-899-.=-'f'el:ffeiflej 
-ee asfieet~-a1'a-1:eilleftt:-~jee1:s-rt 

ll2lf{e)-i Any violation related to ORS 164.785 and water quality 
statutes, rules, permits or orders, [ ~-~-¥:l:el:ffei:efis,-e:f-OOS-l:6+:-'i'85-fl:r 
=l:ffe~-'ffi-'l:fte~1:aeeinei iE-e:f-e:fiefls-:i:ve-stlffi"i:atteeB-~-V~E!-e:f-t:fte ~.L) 
violations of ORS Chapter 454 and on-site sewage disposal rules by a person 
perfonning sewage disposal services; f;--an<ii-¥:l:el:ffei:efis,-e:f-OOS-46&.&25'-anel 
46&.&&r-an<ii"'fl:tles--acle!'>"l:ed~"".l'elae~-'ffi-t:fte-:fiflffilei:ft1: a::1E11:H ai iee 

~herneiiEE! £=--sh~-hai~H!et~ ma'Eeri:ftl:et-an<ii-e.i:-1:;-t 
.{glffcl-)-i Any violation related to underground storage tanks 

statutes, rules, permits or orders, except for failure to pay a fee due and 
owing under ORS 466.785 and 466.795; 

..(fil ffe)-i Any violation related to hazardous waste :rnai1agement 
statutes, rules, permits or orders, except for violations of ORS 466.890 
related to damage to wildlife; 

ill ff-:f)-i Any violation related to oil and hazardous material spill 
and release statutes, rules [and] ~ orders, except for negligent or 
intentional oil spills; 

ill f~)-i Any violation related to polychlorinated biphenyls 
management and disposal statutes; 

_(g)_ ffft)-i Any violation of ORS [ 466-.-54e--'l:e-46&:-590) Chapter 465 
f=l:a-"l:ed-"l;ef or environmental cleanup fft"l:a:~;i rules f;-~1:trj or 
orders; [and] 

f"'] ff-:i+ Affy--¥:l:el:a-"!:::i:e!t"".l'el:a-"l:ed-'ffi-t!Sed-e.i:-1: ~elt~-s-t:a-e1:1-ees, 
:t'l:tles--an<ii;--el"'~~-OOS-468-:-869-;-_tt 

lhlff-tTi Any violation of ORS Chapter 467 or any violation related to 
noise control rules or orders; 

lilffk')-i Any violation of ORS Chapter 459 or any violation related to 
solid waste statutes, rules, permits, or orders, except any violation by a 
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city. cou.'1ty or metropolitan service district of failing to provide the 
opportunity to recycle as required by law ; and 

fflt 1\fff-'V'~l:*ien-l!'e~~-1:e-e-:tt-e sffi"Ett'ees 1-ft:tleet1~ 
=~ti 

(2) In addition to any other penalty provided by law, any [P] 
person[::t] causing an oil spill[::t] through an intentional or negligent act 
shall in= a civil penalty of not less then one hundred dollars ($100) = 
more than twenty thousand dollars ($20,000). The amount of the penalty 
shall be determined by doubling the values contained in the matrix in 
subsection [ fttT] ill of this rule in conjunction with the formula contained 
in 340-12-045. 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
a 
t 
i 
0 

n 

$2.500 Matrix 
<~~~~~-Magnitude of Violation 

Major Moderate 

Class $2,500 $1,000 
I 

Class $ 750 $500 
II 

Class . $250 $100 
III 

Minor 

$500 

$200 

$50 

No civil oenalty issued by the Director pursuant to this matrix shall be 
less than $50. The total civil penalty may exceed $2,500 for each day of 
each violation. but shall not exceed $10,000 for each day of each 
violation. 

This matrix shall be applied to any violation related to on-site sewage 
statutes. rules. permits, or orders, other than violations by a person 
performing sewage disoosal services; and for violations of the Department's 
Division 23 open burning rules, excluding all industrial open burning 
violations, and violations of OAR 340-23-042(2) where the volume of the 
prohibited materials burned is greater than or equal to twenty-five cubic 
yards. In cases of the open burning of tires, this matrix shall apply only 
if the number of tires burned is less than fifteen. The matrix set forth in 
section (1) above shall be applied to the open burning violations excluded 
from this section. 
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c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

$500 Matrix 
< Magnitude of Violation 

Major Moderate Minor 

$400 $300 $200 

$300 $200 $100 

$200 $100 $50 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars ($50) or more than five hundred dollars ($500) for 
each day of each violation. '.!his matrix shall apply to the following types 
of violations: 

(a) ( Aey-¥:i:eh:t'e:i:eft-reh:t"l:ecl:-l=e"""'.ffiS"iclerT'e:i:a-l:-~~.i:ft<r,] 
[ fh)--M!y-¥:i:eh:t'e:i:eft-reh:t"l:ecl:-t=e-!'lei5e~t:r:.el:--sm1:tti:ee;--'fttler, 

~-afrl-e~] 
[ fe)--M!y-¥:i:eh:t'e:i:eft-reh:tt:ecl:-l=e~tte~-cl:iE!pe>E!al:--S~treef!I, 

~~;-~i:s-;--liee:itsee!-al'rl-e~] . 
c fd)---Afly-¥:i:eh:t'e:i:eft-reh:t"l:ecl:-t=e-sel:-id-t;e-sm1:1:ti:ee1-~i-, 

~i:s--afrl-e~i--tttti] 
[ fet Aey-¥:i:eh:rl=:i:eft-reh:t"l:ecl:-'ee-t;e-to:ire-ffi:a:1:tt1:ee;--'ftt~;-~ 

Mrl-e~] 
( fi}--Afly-¥:i:eh:t'e:i:eft-e~-0RS-l:6+:-re&-reh:rl=~-t=e-'l:fte-plaee1tlel iE-ef! 

e~:Eeflfti¥e~l:aneeet-.i:ffl:e-'l:fte-\oaeera-e~-'l:fte-ffi:a:t;e~-et"t-l=e-l:Mrli--i'll'ti] 
(fet] Any violation of laws, rules, orders or permits relating to 

woodstoves, except violations relating to the sale of new woodstoves; 
(bl Any violation by a city, county or metrooolitan service 

district of failing to provide the opportunity to recycle as required by 
law; and 

ill [t<:fT] Any violation of ORS (46!h·&:CS--afrl-%&.-&2'i'] 468B.480 and 
468B.485 and rules adopted thereunder relating to the financial assurance 
requirements for ships transporting hazardous materials and oil. 
(Statutory Authority: ORS Ch. 454, 459, 456, 466, 467.L 468, 468A & 468B Er 
468) 
[ f .... -e~:Eee'ei¥e~'e-35;--1:99et] 

CIVIL PENALTY DEI'ERMINATION PROCEDURE 
·340-12-045 

(1) When determining the amount of civil penalty to be assessed for 
any violation, other than violations of ORS 468.996, which are determined 
according to the procedure set forth below in OAR 340-12-049(8), the 
Director or authorized representative shall apply the following procedures: 

(a) Determine the class fe~-¥:i:eh:t'eienf and the magnitude of each 
violation; 
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(b) Choose tJ1e appropriate base p<'..nalty IBP) establis.tied by t.tie 
matrices of 340-12-042 [~~-efte abeve-£-.i:rrl~] after determining the 
class and magnitude of each violation; 

(c) starting with the base penalty [fBPT], determine the amount 
of penalty through application of the formulal 

BP + [ ( .1 x BP) (P + H + [:SJ + 0 + R + C) ] + EB where: 
(A) "P" is whether the (~] Respondent has any prior 

significant actions relating to statutes, rules, orders and permits 
pertaining to environmental quality or pollution control. For the purposes 
of this determination, violations that were the subject of any prior 
significant actions that were issued before the effective date of the 
Division 12 rules as adopted by the Commission in March 1989, shall be 
classified in accordance with the classifications set forth in the March 
1989 rules to ensure equitable consideration of all prior significant 
actions. The values for "P" and the finding which supports each are as 
follows: 

(i) o if no prior significant actions or there is 
insufficient information on which to base a finding; 
(ii) 1 if the prior significant action is one Class Two 
or two Class Threes; 
(iii) 2 if the prior significant action(s) is one Class 
One or equivalent; 
(iv) 3 if the prior significant actions are two Class 
One or equivalents; 
(v) 4 if the prior significant actions are three Class 
Ones or equivalents; 
(vi) 5 if the prior significant actions are four Class 
Ones or equivalents; 
(vii) 6 if the prior significant actions are five Class 
Ones or equivalents; 
(viii) 7 if the prior significant actions are six 
Class Ones or equivalents; 
(ix) 8 if the prior significant actions are seven Class 
Ones or equivalents; 
(x) 9 if the prior violations significant actions are 
eight Class Ones or equivalents; 
(xi) 10 if the prior significant actions are nine Class 
Ones or equivalents, or if any of the prior significant 
actions were issued for any violation of ORS 468.996. 
(xii) In determining the appropriate value for prior 
significant actions as listed above, the Deparbnent 
shall reduce the appropriate factor by: 

(I) A value of two (2) if all the prior 
significant actions are greater than three years 
old but less than five years old; 
(II) A value of four (4) if all the prior 
significant actions are greater than five years 
old; 
(III) In making the above reductions, no finding 
shall be less than O. 

(xiii) Any prior significant action which is greater 
than ten years old shall not be included in the above 
determination. 

(B) "H" is past history of the (~] Respondent in taking all 
feasible steps or procedures necessary or appropriate to co=ect any 
violation cited in any prior significant actions. In no case shall the 
combination of the "P" factor and the "H" factor be a value less than zero. 
In such cases where the sum of the "P" and "H" values is a negative numeral 
the finding and determination for the combination of these two factors shall 
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be zero. 
follows: 

The values for "H" a.'1d the finding vlhich supports each are as 

(i) -2 if ['lfiela-1:=] Respondent took all feasible 
steps to correct [ af!J'"-¥ielat:-iel'!B] each violation 
contained in any prior significant action; 
(ii) o if there is no prior history or if there is 
insufficient information on which to base a finding; 

ff-i-i-i-}--l:--i-~-¥iela-~~--,~-fie'l:.-a-l:-l:-r-ieas-.i:ble et:eps 
-ee-ee=eee-a--el:at!ft~-tr~-¥ielat:-.i:ertf 
f-:i:vT &-i-~-¥iela-1:er-~-seme,~-fie'l:.-a-l:-l:-r-ieas-.i:ble BWps-ke 
~-a--el:at!ft-eHe-¥iela--e.i:ertt 
f¥}--3--i-~-¥iela-1:er-~_,.-eeeieft-ee. eeneee""t'r-i= 
s~i-~i:eatre-eet;-1:-.] 
(C) [1LE'L-is-4:he~emi:e-ee!'rl:i:'l::-ieft-e~~~.--...JI'fte 

~l:ttes--:Eer-....u.E'L"""i'lfrl~-H~rl~......ttie!T ~ -eaeh-M"e-as"-:Eel:-:l:el.i-. 
t-±t a--ee.-.4--±-~~--efrl-~:i:fiafleia-l:- h!'l'ldflhm-is 
eofld:i:'l::-ieft-is-~1-Btlhjeee-ee. Btlffieeeieft-f+}--e~-t:ftis 

E!eel=ient 
f-i-it &-i-~ 1::hme-is--~~ieieffio-~ltMieft-eft~-ke 
~-a--H:frl~,~~-ga-:i:fied:_,.~ 
1"e!'le~i--e-~ liO!iee!tlpl:-ianee,-er-~~-is 
~l:-l:J'~r
f-i-i-i-}--2--i-~~~-e-ga-:i:fied:-a-~r--ee.~ 
~~:fi-t=: titrotl~ rlOlteertf>l:-imiee, 
f-w}--+-i-~~~-e-ga-:i:fied:-a-~~i-H:eattt~ ie!ttl:e 
1"efle:l'i--e~ I ie!'lee!t~l:iffi iee. ] 

[ fBT] 110 11 is whether the violation was [a~~le eeetfl~~ 
was] repeated or continuous [dl::tt'-~~~ieel~~~-ift~-ewi:l:: 
pe!'lftl:'l::y- assessmelit]. The values for 110 11 and the finding which supports each 
are as follows: 

(i) o if [s~le~] the violation existed for 
one day or less and did not recur on the same day; 

(ii) 2 if [:Eepea"~-er--eert"Eimi.etJS] the violation existed 
for more than one day or if the violation recurred on the same day. 

[ f-ET] l!2l "R" is whether the violation resulted from an 
unavoidable accident, or a negligent, [""r- aR] intentional or flagrant act of 
the [r-] Bespondent. The values for "R" and the finding which supports each 
are as follows: 

( i) [ -&-i-~ 1:11 iavoiclabl:e-aeeiclefttt] 
[f-i-it] o if an unavoidable accident, or if there is 
insufficient information to make [a!'!J'"-e~] _g finding; 
[ f-i-i-it] (iil 2 if negligent; 
[ f-w}--+-i-:l'~essl:j'-ne;H:~~~] 
[fvt] (iii) 6 if intentional; or 
Cf¥itl 10 if flagrant. 

[ f-FT] ifil "C" is the [viela-1:er-Ls] Respondent's cooperativeness and 
efforts to correct [ift-ee=eeeifl<J] the violation. The values for "C" and 
the finding which supports each are as follows: 

(i) -2 if [¥ie~-is] Respondent was cooperative and 
took reasonable efforts to correct the violation or 
minimize the effects of the violation; 
f-i-it o if [¥iela-~-is--f!e~~ative-f\el! 
~tive~] there is insufficient information [Ol'I 
whieft] to [b:lse] make a finding, or if the violation or 
the effects of the violation could not be corrected.; 
(iii) 2 if [¥iela-1:er--is] Respondent was uncooperative 
and did not take reasonable efforts to correct the 
violation or minimize the effects of the violation. 
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(Fl "EB" is t.'1e approxmated dollar sum of the economic 
benefit that the Respondent gained through noncompliance. The Department or 
Commission may increase the penalty by the approximated dollar sum of the 
economic benefit, provided that the sum penalty does not exceed the maximum 
allowed for the violation by rule or statute. After determining the base 
penalty and applying the civil formula penalty above to determine the 
gravity and magnitude-based portion of the civil penalty, "EB" is to be 
determined as follows: 

(il Add to the formula the approximate dollar sum of the 
economic benefit gained through noncompliance, as calculated 
by determining both avoided costs and the benefits obtained 
through any delayed costs, where aPPlicable; 
(iil The Department need not calculate nor address the 
economic benefit component of the civil penalty when the 
benefit obtained is de minimis; 
(iii) As stated above, under no circumstances shall the 
impJsition of the economic benefit component of the penalty 
result in a penalty exceeding the statutory maximum allowed 
for the violation by rule or statute. When a violation has 
extended over more than one day, however, for determining the 
maximum penalty allowed, the Director may treat the violation 
as extending over at least as many days as necessary to 
recover the economic benefit of noncompliance. When the 
purpose of treating a violation as extending over more than 
one day is to recover the economic benefit, the Department 
has the discretion not to impJse the gravity and magnitude
based portion of the penalty for more than one day. 

(2) In addition to the factors listed in subsection (1) of this rule, 
the Director may consider any other relevant rule of the Commission and 
shall state the [a-]gffect the consideration had on the penalty. On review, 
the Commission shall consider the factors contained in subsection (1) of 
this rule and any other relevant rule of the Commission. 

[ f-3-)---:f:E--i::fte~t°""~~i:el't-H:1•i.cls·~~-eeeite1tti:e-flene:E-~ 
e:E- I lOl'leG!t~:l:-iaftee~eds--i::fte-clel-~~l:tte-6:E--+-.i:ft stll:laeetd:eft-{-1.-)-fe)-fe)-f-.i:..-r 
e:E--l:ftis--seet=i:el't,--it-i!lf¥f-ifl=ease-t:he~H:y-by--t:fte et1ne1:1n1::--6:E--eeei ieitti:e~.i:ft.; 
aft-~--t:fte~l-ey-dees--net~-t:fte-i!'fflf:h!ttml~H:y-ftH:ewed-by--fl:tle 
afrl-emi:tt-t:e-:-1 

[ f4")--lft-ef!Y-eel'tl:es-1:eei:-ease~~~°""~-se"E--elemei 1t-.i:ft~iefi 
Respel'IC!lei r1::--fias--retisecl -eeei te1tti:e-il!'rl-H:flef1eia-l--ee!'rll:t-i:el't--aft-isStte, 
~t-fias--i::fte-~ e~ibil-i"\::y-6f-~='<"i<i~-cleeu!tle!'ltffi'.J -e¥iclei iee 

ee!'l.eel'ft~-its--eeenem-ie-ee!'rll:t-i:el't.---Ift~~;;hetftel'. ~-mit-~-a 
~l-ey-l::>ased-en--eeenem-ie-e!'rl-:E-ifflfleia-l--ee!'rliti:el't,--t:fte~i:el't-= 
~t-iflf¥f-eel'tSicle:r--1::fte eatlf!es -a!'rl-e~tetliees-6:E-~1s 
eeenem.ie-ee!'rlitie!'r.] 

ill The Department or Commission may reduce any penalty based on the 
Resoondent's inability to pay the full penalty amount. If the Respondent 
seeks to reduce the penalty, the Respondent has the responsibility of 
providing to the Department or Commission documentary evidence concerning 
Respondent's inability to pay the full penalty amount. 

(a) When the Respondent is currently unable to pay the full 
amount, the first option should be to place the Respondent on a payment 
schedule with interest on the unpaid balance for any delayed pavments. The 
Department or Commission may reduce the penalty only after determining that 
the Respondent is unable to meet a low-term payment schedule. 

(bl In appropriate circumstances, the Department or Commission 
may impJse a penalty that may result in a Respondent going out of business. 
such circumstances may include situations where the violation is 
intentional or flagrant or situations where the Respondent's financial 
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condition poses a serious concern regardfrig its ability or ir1centive to 
remain in compliance. 
(Statutory Authority: ORS CH 468) 

WRI'ITEN NOTICE OF ASSESSMENT OF CIVIL PENALTY; WHEN PENALTY PAYABLE 
340-12-046 

(1) A civil penalty shall be due and payable (wfieft-'l::fte ~~·to-is 
sez , ed-ft-=-ilieft""fle"l:-:i:ee-e:E- al!ll!lesl!ll!lel'l1:--e:E--ei¥:i:-l:-~H:y-s-~-ey.4:fte 
S:i:reel:M ;--~:i:ee-;;ifta-l:-l:--1'e-:i:n--a=cla! iee-w:i:-t:ft-fl:tl:e-3.+&--l:-1--B9'i'] ten ( 10) 
days after the order assessing the civil penalty becomes final and the civil 
penalty is thereby imposed by operation of law or on appeal. A person 
against whom a civil penalty is assessed shall be served with a notice in 
the form and manner provided in ORS 183.415 and OAR Chapter 340, Division 
11. 

(2) The written notice of assessment of civil penalty shall 
[ l!ll:lbffi:ar,1:-:iftHy-ffiH:ew-'l::fte-ffi~"'t"res=-.i:eecl--ey.-fl:tl:e-3.+&--l:-l:-e9&-~-e:~:i:ee-e£ 
epper6::lftiey-ffir-ft~~-:i:n--e:-eert1:es-"t:eel4:lase,] comply with ORS 468.135111 
and ORS 183.090, relating to notice and contested case hearing applications, 
and shall state the amount of the penalty or penalties assessed. 

( t-37-] The rules pres=ibing procedure in contested case proceedings 
contained in OAR Chapter 340, Division 11 shall apply thereafter. 
(Statutory Authority: ORS CH 468) 

<XlMPWMISE OR SEITLEMENT OF CIVIL PENALTY BY DIRECIOR 
340-12-047 

(1) Any time [~-t=e] after service of the written notice of 
assessment of civil penalty, the Director may compromise or settle any 
unpaid civil penalty at any amount that the Director deems appropriate. 
Any compromise or settlement executed by the Director shall be final • 

(2) In determining whether a penalty should be compromised or settled, 
the Director may take into account the following: 

(a) New friformation obtained through further investigation or provided 
by (r] Bespondent which relates to the penalty determination factors 
contained in OAR 340-12-045; 

(b) The effect of compromise or settlement on deterrence; 
(c) Whether [r] Bespondent has or is willing to employ extraordinary 

means to correct the violation or maintain compliance; 
(d) Whether [r] Bespondent has had any previous penalties which have 

been compromised or settled; 
(e) Whether the compromise or settlement would be consistent with the 

Department's goal of protecting the public health and environment; 
(f) The relative strength or weakness of the Department's case[t"]_,_ 

(Statutory Authority: ORS CH 468) 

SI'IPUIATED PENALTIES 
340-12-048 

Nothing in OAR Chapter 340 Division 12 shall affect the ability of the 
Commission or Director to include stipulated penalties in a stipulatfediion 
and Final Order, Consent Order, Consent De=ee or any other agreement issued 
under [GRG-%6-:·5'r&-er-%6-..5-rr;--er] ORS Chapters 183, 454, 459, 465, 466, 
467~ [el'.'] 468~ 468A, or 468B. 
(statutory Authority: ORS CH 454, 459, 465, 466, 467~ [Ir] 468, 468A, & 

468B) 

E:\WORDP\OAR12DR.FNL (7/7/92) A-13 



feN.Eb-PENl'!:Ell¥--FBR-¥ffih>II'IeN&-tlm'~.JJ:e-OAR-3'4e-1-:,J.-e+c

AN&-eAR-3-W-r2-WSJ 
ADDITIONAL CIVIL PENALTIES 
340-12-049 
In addition to any other penalty provided by law, the following violations 
are subject to the civil penalties specified below: 

(1) Any person who wilfully o[~]~ negligently causes an oil spill 
shall in= a civil penalty commensurate with the amount of damage incurred. 
The amount of the penalty shall be determined by the Director with the 
advice of the Director of Fish and Wildlife. In determining the amount of 
the penalty, the Director may consider the gravity of the violation, the 
previous record of the violator and such other considerations the Director 
deems appropriate. 

(2) Any person planting contrary to the restriction of subsection (1) 
of ORS 468. 465 pertaining to the open field burning of cereal grain a=eage 
shall be assessed by the Department a civil penalty of $25 for each a=e 
planted contrary to the restrictions. 

(3) Whenever an underground storage tank fee is due and owing under 
ORS 466. 785 or 466. 795, the Director may issue a civil penalty not less 
twenty-five dollars {$25) nor more than one hundred dollars ($100) for each 
day the fee is due and owing. 

( 4) Any owner or operator of a confined animal feeding operation who 
has not applied for or does not have a permit required by ORS [46&~"'4e] 
468B.050 shall be assessed a civil penalty of $500. 

_{.2}_ Any person who fails to pay an automobile emission fee when 
required by law or rule shall be assessed a civil penalty of $50. 

[f5T] ill Any person who has care, custody or control of a hazardous 
waste or a substance which would be a hazardous waste except for the fact 
that it is not discarded, useless or unwanted shall in= a civil penalty 
according to the schedule set forth in this section for the destruction, due 
to contamination of food or water supply by such waste or substance, of any 
of the wildlife referred to in this section that are property of the state. 

(a) Each game mammal other than mountain sheep, mountain goat, 
elk or silver gray squirrel, $400. 

(b) Each mountain sheep or mountain goat, $3,500. 
(c) Each elk, $750. 
(d) Each silver gray squirrel, $10. 
(e) Each game bird other than wild turkey, $10. 
(f) Each wild turkey, $50. 
(g) Each game fish other than salmon or steelhead trout, $5. 
(h) Each salmon or steelhead trout, $125. 
(i) Each fur-bearing mammal other than bobcat or fisher, $50. 
(j) Each bobcat or fisher, $350. 
{k) Each specimen of any wildlife species whose survival is 

specified by the wildlife laws or the laws of the United states as 
threatened or endangered, $500. 

(1) Each specimen of any wildlife species otherwise protected by 
the wildlife laws or the laws of the United, but not otherwise referred to 
in this section, $25[~]~ 

l1l Any person who intentionally or recklessly violates any provision 
of ORS 164.785. 459.205 to 459.426. 459.705 to 459.790. ORS Chapters 465. 
466. 467 or 468 or any rule or standard or order of the commission adopted 
or issued pursuant to ORS 459.205 to 459.426. 459.705 to 459.790. ORS 
Chapters 465, 466, 467 or 468. which results in or =eates the irninent 
likelihood for an extreme hazard to the public health or which causes 
extensive damage to the environment shall in= a penalty up to $100,000. 
When determining the civil penalty S\Ill\ to be assessed under this section, 
the Director shall apply the following procedures: 
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(al Select one of t.'1e followi.'1q base penalties after dete._ .. ·nri.nincr 
the cause of the violation: 

(i) $50,000 if the violation was caused recklessly; 
Iii) $75,000 if the violation was caused intentionally; 
(iii) $100,000 if the violation was caused flagrantly; 

(bl Then detennine the civil penalty through application of the 
formula: BP + I .1 x BP) IP + H + 0 + Cl + EB, in a=rd with the applicable 
subsections of OAR 340-12-045(1) (cl. 
(Statutory Authority: ORS CHS 466 & 468) 

AIR QUALITY CT.ASSIFICATION OF VIOLATIONS 
340-12-050 
Violations pertaining to air quality shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department Order, or variance; 
(b) fBxeeedi:ft<;-aft-il:l:-lewah:l:e~:i:ert-level:--f!lieft~-aft-ftlllbi:eM 

~.tt--~l:-i'l:y-s-~-.i:ft-e:xeeecleeh-·t-
ff:l"H Constructing or operating a source without an Air 

Contantlnant Discharge Pennit; 
(c) f~H Modifying a source with an Air Contantlnant 

Discharge Permit without first notifying and receiving approval from the 
Department; 

(d) ffhH Violation of a compliance schedule in a 
pennit; 

_(gL [ feT] Exceeding an allowable entlssion level of a 
hazardous air pollutant. 

it} Exceeding an enri.ssion or opacity pennit lintltation for a 
criteria pollutant, by a factor of greater than or equal to two times the 
lintltation, within 10 kilometers of either a Non-Attainment Area or a Class 
I Area for that criteria pollutant; 

_(g)_ft<:J:H causing entlssions that are a hazard to public safety; 
l!:ll[fefR] Failure to comply with Emergency Action Plans 

or allowing excessive entlssions during emergency episodes; 
(i) Violation of a work practice requirement for asbestos 

abatement projects which [:EeBttl:-i:ft-:i:ft""fil"-=eet"!:eel--l:he:-l:-ilte:l:-ifteed] causes a 
potential for public exposure to asbestos or release of asbestos into the 
environment; 

(j) Storage or acCl.IlUUlation of friable asbestos material or 
asbestos-containing waste material from an asbestos abatement project which 
[:EeBttl:-i:ft-:i:ft-e~-=eac"!:eel---ehe:-l:-ilte:l:-ifteed] causes a potential for public 
exposure to asbestos or release of asbestos into the environment; 

(k) Visible entlssions of asbestos during an asbestos abatement 
project or during collection, processing, packaging, transportation, or 
disposal of asbestos-containing waste material; 

111 Conduct of an asbestos abatement project by a person not 
licensed as an asbestos abatement contractor; 

(m) Violation of a disposal requirement for asbestos-containing 
waste material which [:EeBtt:l:'es--:i:ft-e.t:"-=eet"!:eel--l:he:-l:-ilte:l:-.i:fteeclc-e£] causes a 
potential for public exposure to asbestos or release of asbestos into the 
environment; 

(n) Advertising to sell, offering to sell or selling a[l't-ttl'l] non
certified wood stove; 

M Illegal open burning[1-ifieltrli:ft<;-el:ae!Ec~i:ft<:tr-'Whiclt peses-e 
ma-je~-f":i:slt:-e:l"~-ffi-ptlbH:e-heaH:h-e~-l:he:-effifttet Ht~] in violation of OAR 
340-23-042(2); 

[f<;fr] ..(J2l cause[s-]ing or allow[s]ing open field burning without 
first obtaining a valid open field burning pennit; 

[fft] Jg}_ cause[s-]ing or allow[s-]ing open field burning or stack 
burning where prohibited by OAR 340-26-010(7) or OAR 340-26-055(1) (e); 
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[f.;tT] ltl cause[et]_,i,ng or allow(et]frig [1oe-lee""i11!ti:ffi:et:H!ed] any 
propane flaming which results in visibility ilapairment on any Interstate 
Highway or Roadway specified in OAR 837-110-080{1) and (2); 

[ti=}-] ...(fil Fail[et]_,i,ng to immediately and actively extinguish 
all flames and smoke sources when any propane flaming results in visibility 
ilapairment on any Interstate Highway or Roadway specified in OAR 837-110-
080 {1) and (2); 

[ M] ill causing or allowing propane flaming of grass seed or 
cereal grain =ops, stubble, or residue without first obtaining a valid 
propane flaming burning permit; 

[ M] M stack or pile burning grass seed or cereal grain =op 
residue without first obtaining a valid stack or pile burning permit; 

CM] (v) Open field burning or propane flaming when state Fire 
Marshal restrictions are in effect; 

M Failure to install vapor recovery piping in a=rdance with 
standards set forth in OAR Chapter 340, Division 150; 

..lli}_ Installing vapor recovery piping without first obtaining a 
service provider license in accordance with requirements set forth in OAR 
Chapter 340, Division 160; 

lYl SUbmitting falsified actual or calculated interlin emission 
fee data; 

1£1 Failure to provide access to premises or records when 
required by law, rule, permit or order; 

lfilll Any (e~] violation related to air quality which causes a 
major harm or poses a major risk of harm to public health or the 
envirorunent. 

{2) Class 'IWo: 
(a) [AEl:ewifi<J-d~-e£--et~i~-'l:Mt-;- 1::hel:!<Jft"fl<"lt;. acitta1'l:y 

1:-.i:ltel:y-l:e~e ""i'lft-ffillbi:eft1:--etk4ti:el:M:ieft1"fflflJ"-hi:we~-e.i:'loi!lei If!, 
fb)---&eeedifi<J~ieft-HmH:a'l:-iel'lft-ffi~-er-fttl:e-, 
fe)---Exeeedifi<J-eriaeH:y-Hmit:a-1:-iel'lft-ffi~-er-'fttl:e-,] 

Exceeding emission or opacity lllnitations in permits or 
rules; 

iliffd)-j Violating standards in permits or rules for fugitive 
emissions, particulate deposition, or odors [ffi~-er-fttl:es]; 

JQl [ fet] Illegal open burning f1-ine3:tte-ifi<J ~-fltttrftifi<Jr~ieft 
~-et~1:-e-r~-e£--fte:alt-l:e~l-i:e-ftea:H:ft-er-l:he-envheitt11et1t] of 
commercial, construction and/or demolition, and/or agricultural waste; 

19lff£-)-j Fail[lft'e]ing to report excess emissions due to upset or 
breakdown of air pollution control equipment[r-e:E-""i'lft~ieft-1:-im.i:'lo 
vi:el:M:ien] ; 

( ~ V:i:elft1:-ieft-e£--et-we:fflc~~iee~h eit1e11t -fer a~tes 
Mla.tE:llle:n'l:-~:=jeets-~ieft"""fil'e""f\01:--l-.i:ltel:y--t:e-:restt1'e-ffi-et=m1:et1:-ial--fer~H:e 
exJl6Sttl'.e -"i:e aal5e:::1~-er-=l:ease-e£- a::1bec!~-ffi"i:e-l:he-et'iVh-erii11e11t, 

fft)- ~~-e~-er-aeetJ1nt'll:a1:-ieft-e£--:&-iMle a~t:e::! 
~ial--er aal5e:::1~taffiifi<J-1:-e-m:1:~ial--:&>e!ft""i'lft a::1bec!t:e::! ~11e11t 
~jeet~ieft-i:e""f\01:--H:k:el:y--"i:e-~1'e-ffi-et-m1:et1:-ial--:E=-~l-i:e~E!lft'E:-i:e 
~i::eft-er--rel:ease-e£- aal5e:::1i::e!t-ffi"i:e-l:fte-emrh>e! Htiet it; 

fit V:i:el:M:ieft-e£--et-cli::1pG::1al-~h ei11e1tt-:E=- ~"Eef! eentaffi~ 
was-1:-e~ial-~ieft-i:e""f\01:--l-.i:ltel:y--l:e-:restt1'e-ffi-et=m1:ent:ial--:E=-~l-ie 
~--ee a~~-er--rel:ease-e£- a~i:e::!--t:e-l:fte-envh>e!tt11ettt, ] 

J.g_)_ Failure to comply with asbestos abatement licensing, 
certification, or a=editation requirements; 

c Ht eendtiee-e£-""eft a~-aiia-~1:-~:=:;eet-ey-et~-flet 
H:eeilf!e<i-aet""i'lft aal5e:eti::e!t-eb:t~1:-~~] 

lfl[fltj-] Failure to provide notification of an asbestos abatement 
project; 

_(glffl-)-j Failure to display permanent labels on a certified 
woodstove; 
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lhl.ffftt)-t Alteration of a permanent label for a certified 
woodstove ~"\::-~; 

ill ffftH Failure to use Department-approved vapor control 
equipment when transferring fuel; 

ill ()pe;!:ating a vapor recovery system without first obtaining a 
piping test perfonned by a licensed service provider as required by OAR 
Chapter 340. Division 160; 

ill Failure to obtain Department approval prior to installing a 
stage II vapor recovery system not already recristered with the Department as 
spegified in Department rules; 

[ feT Fa-i-l:ttt'e~-£-:He-a--Ne1:::i:ee-e£--C~ ttel::iert-el!'"~ 
~±l:effi:.i:ertt] 

[ f.p}- Fa-i-l:ttt'e~~-a-~~-er-p:l:aft-es--:reqtt.tt-e.4-hy~] 
[fefr] ill Failure to actively extinguish all flames and major 

smoke sources from open field or stack burning when prohibition conditions 
are imposed by the Department or when instructed to do so by an agent or 
employe of the Department; 

f~HlIDl causing or allowing a propane flaming operation to be 
conducted in a manner which causes or allows an open flame to be sustained; 

['•feT] lnl Installing, servicing, repairing, disposing of or otherwise 
treating automobile air conditioners without recovering and recycling 
chlorofluorocarbons using approved recovery and recycling equipment; 

["•ftj-] M Selling, or offering to sell, or giving as a sales 
inducement any aerosol spray product which contains as a propellant any 
compound prohibited under ORS f46&;-665f468A. 655; 

[,,.Ml lPl Selling any chlorofluorocarbon or halon containing product 
prohibited under ORS f46&.-6-l:6f468A. 635; 

lg)_ Failure to pay an interim emission fee; 
ill SUbstantial underpayment of an interim emission fee; 
lfil SUbmitting inaccurate actual or calculated interim emission 

fee data; 
ff'v'H Ctl Any [ei::ftef] violation related to air quality which [~-a 

l!ledera-"!:e-d:s*-e£-~~:MH:e-fteacH:ft-el!'"-'l:he-e!Whei Hnet re J is not otherwise 
classified in these rules. 

(3) Class Three: 
(a) Illegal residential open burning [;--.i:nehld:i:ft9- ffi::aek~~ 

wi't:i:eft poses -a--!!ti:Her-d:s*-e£-~~""fll:lb±.i:e-fteacH:ft-el!'"-'l:fie-e!W~'!::] ; 
(b) Inproper notification of an asbestos abatement project; 
[ feT Fa-i-l:ttt'e-'ee-eeftlt'ly-Wi-1:ft a~'l::eet aba:t:emen'!:: ~i-£-l:effi:.iefr, 

±.i:eet-let:i:ft9-;--eer'!o-i-£-.i:ecr"l::iert;--er-a=edi-1:;a1::iert~h enen'\:s--ne"l::-e~ 
elesei-H:ecl-;-] 

[fclT]_(g)_ Failure to display a temporary label on a certified wood 
stove; 

[ fe}--¥i-el:a-1::iert-e£--aey-e~-~i:J:'.oemetot1::-e£--0AR~~-3'4e, 
9i¥is-iert-2:6-~i:ft:i:ft9--'ee-epett-£-i:elcl~:i:ft9--encl-pre>J!'Ctl ie -£-~ ~a'!::.i:erls 
wl't:i:eft-is--ne"l::-e~i-se-elesei-H:ecl-;·] 

[ {-£-}-~-e~-vi-el:a-"l::iert-rel:a-"l::ecl~-a-h-~H.•ey~:i:eft J!leSes -a 
!!tl:ner-r.i:s*-e£-~-'ee""fll:lb±.i:e-fteac±1:ft-el!'"-'l:fie-el'!"<f~h] 
(Statutory Authority: ORS CH 4681\,) 
[ ~-e£-feel:;i:¥e~1::-.l5;--1:990t] 

NOISE CONTROL CLASSIFICATION OF VIOIATIONS 
340-12-052 
Violations pertaining to noise control shall be classified as follows: 

(1) Class One: 

or more; 

(a) Violation of a Commission or Department order or variance; 
(b) Violations that exceed noise standards by ten (10) decibels 
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(c) Ex~0eding the ambie.'1t degradation rule by five (5) decibels 
or more; or 

(d) Failure to sul::xnit a compliance schedule required by OAR 340-
35-035 (2); 

(e) Operating a motor sports vehicle without a properly 
installed or well-maintained muffler or exceeding the noise standards set 
forth in OAR 340-35-040(2); 

(f) Operating a new permanent motor sports facility without 
sul::xnitting and receiving approval of projected noise :inpact boundaries; 

(g) Failure to provide access to premises or records when 
required by law. rule. or order; 

(h) Violation of motor racing curfews set forth in OAR 340-35-
040(6); 

(i) Any [e~] violation related to noise control which causes a 
major ham or poses a major risk of ham to public health or the 
environment. 

(2) Class Two: 
(a) Violations that exceed noise standards by three (3) decibels 

or more; 
(b) Advertising or offering to sell or selling an uncertified 

racing vehicle without displaying the required notice or obtaining a 
notarized affidavit of sale; 

(c) Any [e~] violation related to noise control which [peee;t-tt 
~"loe-r:i:M-e:l'--heft!t-ffi-ptffi1:-ie-hea:l;t:h-er--k:fte-emthoi H1te1il:] is not otherwise 
classified in these rules. 

(3) [e:J:ase~] 

[fet] Violations that exceed noise standards by one (1) or two 
(2) decibels are Class III violations; 

[ tb)-~-e~-¥ielft1':.i:eft-e:l'-~lft1:ed-'l:e-fleise-eefti==1:-~ p<"lE!ef!l -ti 

~-r:i:M-e:l'--heft!t-t:e-ptffi1:-ie-hea:H:h-er--k:fte-emth oi Hite! re. ] 
(Statutory Authority: ORS CH 467 & 468) 

WATER QUALITY CLASSIFICATION OF VIOIATIONS 
340-12-055 
Violations pertaining to water quality shall be classified as follows: 

(1) Class One: 
(a) Violation of a Corrnnission or Deparbnent Order; 
(b) [lftioeft1'.-:i::en!t1:--ttnatti:fter-.i:7lecl--d~] 
ffer Ne<3'1:-ie]eft1'.-~i:-B:et-wftieh~-e-"fi'l"jer--r:i:M-e:l'--heft!t-'l:e-ptffi1:-i:e 

ftea-1:-i:ft-er--k:fte-emtirOI Httel t1'.-t"f 
(cl Any discharge of waste that enters waters of the state. 

either without a waste discharge permit or from a discharge point not 
authorized by a waste discharge permit; 

( d) [Waet"loe-d~~1':-1:-.i:ftti.1:a-1':.i:eft-¥ielft1':.i:eftet-wftieh~-tt 
lftftjer--r-:i:M-e:f--heft!t-"l:;e-ptffi]:-ie-ftea:J:-i:ft-er--k:fte-emtffet Hite! 11:;, ] 

[fer &~-e:l'--waet"loe-'l:e--sttr-:Eaee-wat!aei-w.i:t:ftet:t1':-:l'-irffi:;-ebea:~ 
a--Na-1'.-:i::en!t1:--PeHttl:aft1':-B~-E1:-.hiri:na-1':.i:eft-Syft"i:em~] 

ft·:l'-)-t-Failure to comply with statute. rule. or permit 
requirements regarding notification of a spill or upset condition which 
results in a non-permitted [Htlffied:ift"loel:y-fle1'.-i:-fy-e:l'-~i:-1:-1:--er- ttl'f!e1::-eerrli:-1::ieft 
wttieh-:reE!tt1:-1oEl--:i:ft-;:m l:ll 1pei: uti-1':-Eed] discharge to public waters; 

_(glf~rt Violation of a permit compliance schedule; 
ill ffftH Any violation of any pretreatment standard or requirement by 

a user of a municipal treatment works which either impairs or damages the 
treatment works. or causes a major ham or poses a major risk of ham to 
public health or the environment; 

(g) Failure to provide access to premises or records when 
required by law. rule. permit or order; 
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(h) Fail=e of any ship carrying oil to have financial assuranoe 
as required in ORS [46&:-te&-1::e-'4·6fh&l:5] 4688.300 to 4688.335 or rules 
adopted thereunder; 

(i) Any (e~] violation related to water quality which causes a 
major harm or poses a major risk of harm to public health or the 
environment. 

(2) Class 'IWo: 
(a) £W-1:e-d~~-l-Hfti.1:fte.ieft....,..i:el:ffi:-iefts.-'Wftieft-pese-tt 

~fh*-e£-...ffl:ffit-1::e-pt:ibH:e-fiea.H:ft-="~-emtirenn1e1re, ] 
( ~] Operation of a disposal system without first obtaining a 

Water Pollution Control Facility Pennit; 
ffeT ~H~'e~i-H:ft-'Wftieft-pese-ec~-r-h*-e£.-fla:ffit-1::e-pt:ibl-ie 

heftH:h-er--=ehe-envll et 1rra rt:-rt 
ilif~H Failure to submit a report or plan as required by rule 

pennit,,, or lioense; 
_(.Q}, Any violation of OAR Chapter 340, Division 49 regulations 

pertaining to oertification of wastewater system operator personnel; 
(d) Placing wastes such that the wastes are likely to enter 

public waters by any means; 
(e) Failure by any ship carrying oil to keep documentation of 

financial assuranoe on board or on file with the Department as required by 
ORS (46&;-te&-'ee-%&;-&l:5] 4688.300 to 4688.335 or rules adopted thereunder; 

illffe}-t Any (e~] violation related to water quality which 
(~-ec~1:e-rh*-e£.-fla:ffit-1::e-pt:ibl-.i:e-fiea.H:ft-="~-emth-e! ttueire] is not 
otherwise classified in these rules. 

(3) Class Three: 
(a) Failure to submit a discharge monitoring report [(r:MR)] on 

time; 
(b) Failure to submit a complete(el-BMR] discharge monitoring 

report; 
( c) [~l-~'e~i-l-l-ft-'Wftieft~-ec~fh*-e£.-fla:ffit-1::e-pt:ibl-ie 

fte:tl:'l:ft-er-1:he-emt:i:reit Htte!'l'ef] 
[~)---¥.i:eli't'eieft~] Exoeeding a waste discharge pennit biochemical 

oxygen demand (BOD), carbonaceous biochemical oxygen demand (CBOD), or total 
suspended solids (TSS) limitation [w!Tieft peE!eei-ft~fh*-e£.-fla:ffit-l:e 
~l-.i:e-fiea.H:ft-er~-envfforimei1t:] by a concentration of 20 per cent or less, 
or exceeding a mass loading limitation by 10 per cent or less; 

lQl Violation of a removal efficiency requirement by a factor of 
less than or equal to o. 2 times the number value of the difference between 
100 and the applicable removal efficiency requirement (e.g., if the 
requirement is 65% removal. 0.2(100-65) = 0.2(35) = 7%; then 7% would the 
maximum percentage that would qualify under this rule for a pepnit with a 
65% removal efficiency requirement) ; 

(e) Violation of a pH requirement by less than 0.5 pH; 
[ Aftj'-ei::fler ...... .i:el€t'eieft-~l€t~-1::e;;er~-ejtlftl-tty-'Wftieft J!'OE!eE!-tt 

lfti:Her-rh*-e£.-fla:ffit-1::e-pt:ibl-.i:e-fiea.l-1:h-er~-envll: ei tt11e1 .~] 
(statutory Authority: ORS CH 468~) 

ON-SITE SEWAGE DISPOSAL CIASSIFICATION OF VIOIATIONS 
340-12-060 
Violations pertaining to On-Site Sewage Disposal shall be classified as 
follows: 

(1) Class One: 
(a) Violation of a Conunission or Department order; 
(b) Performing, advertising or representing one's self as being 

in the business of performing sewage disposal services without first 
obtaining and maintaining a current sewage disposal service license from the 
Department;--eiteep'e-ftft-e~:i:se-p:f'e"<ticled-hy-s1:fil.ttt:e-="~le; 
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(c) IP.stallfrig or causi.'1.g to be fristalled an on-site sewage 
disposal system or any part thereof, or repairing any part thereof, without 
first obtaining a pennit [£-:l'ellt-'l::fte~]; 

(d) Disposing of septic tank, holding tank, chemical toilet, 
privy or other treatment facility contents in a manner or location not 
authorized by the Department; 

(e) Failure to provide access to premises or records when 
required by law, rule, permit or order; 

(f) Any [~] violation§ related to on-site sewage disposal 
which cause major harm or pose[s-] a major risk of harm to public health, 
welfare, safety or the environment. 

(2) Class Two: 
(a) Installing or causing to be fristalled an on-site sewage 

disposal system, or any part thereof, or the repairing of any part thereof, 
which fails to meet the requirements for satisfactory completion within 
thirty (30) days after written notification or posting of a eo=ection 
Notice at the site; 

(b) Operating or using a nonwater-carried waste disposal facility 
without first obtaining a letter of authorization from the Agent 
[~£=e]; 

(c) Operating or using a newly constructed, altered or repaired 
on-site sewage disposal system, or part thereof, without first obtaining a 
Certificate of Satisfactory Completion [frelft-'l::fte~;~-as--pre¥ided 
hy-s-ffi'l:t:tl:e-er-~l:e] ; 

( d) [ }ls--a--li:eensed~-clial!"'sal:-~.i:ee-wMlffil? ;-""t'] 
Erovid[ea]jng any sewage disposal service in violation of [1::1\e] any statute. 
rule_,_[s-] license, or permit, provided that the violation is not otherwise 
classified in these rules [ef--'l::fte--eemmias-:i:e!'!]; 

(e) Failing to obtain an authorization notice from the [ac]hgent 
prior to affecting change to a dwelling or connnercial facility that results 
in the potential in=ease in the projected peak sewage flow from the 
dwelling or cormnercial facility in excess of the sewage disposal system's 
peak design flow. 

(f) Installing or causing to be fristalled a nonwater-ca=ied 
waste disposal facility without first obtaining written approval from the 
Agent [~:E=]; 

(g) Failing to connect all plumbing fixtures [frelft-w!Tieft aewaeJe 
:i:s--er-i!lflY~-d~-1:e] to, or failing to discharge waste water or 
sewage into. a Department approved system; 

(h) Operating or using an on-site sewage disposal system which is 
failing by discharging sewage or effluent onto the ground surface or into 
surface public water; 

(i) Any [ei::her] violation related to on-site sewage disposal 
which [~-a-~t:e-rl:stt,-e£--ffittom-loe~l:-ie-fteerH:ft;--wel-:Ea:re;--sacfe1::y~ 
"l::he-e!'!Vhei~ae1re] is not otherwise classified in these rules. 

(3) ce:J:aas-~ J 
[ fft}---l'ft-s-i1:tla:1:::i:e!'!a] Violations where the sewage disposal system 

design flow is not exceeded, placing an existing system into service, or · 
changing the dwelling or type of connnercial facility, without first 
obtaining an authorization notice [frelft--l::fte~] are Class III violations. 
[ .~~1::-as--e~iae-pre¥iclecl:-fly-fl:tl:e-eJ!'-a'l:;t~] 

[ {b}---N!y-e~-¥iel:a-1::.ieft~l:a-'eed-toe~H:e~-di~sal:--w1Ti.eli 
~-a--miner-f'l:stt,-e£--ffittom-loe~l-ie-fteerH:ft;--wel-:Ea:re;--sacfe1::y-eJ!'-'l:he 
envirot'lluen-e.] 
(Statutory Authority: ORS CH 454 & 468];)) 
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SOLID WASTE MA.'lAGEMENT CLASSIFICATION OF VIOIATIONS 
340-12-065 
Violations pertaining to the management, recovery and disposal of solid 
waste shall be classified as follows: 

{1) Class One: 
(a) Violation of a Commission or Department Order; 
{b) Establishing, expanding, maintaining or operating a disposal 

site without first obtaining a permit; 
(cl Accepting solid waste for disposal in a permitted solid waste 

unit or facility that has been expanded in area or capacity without first 
suhnitting plans to the Department and obtaining Deparbnent approval; 

_(fil [te}-] Violation of the freeboard limit [eic-] which results in 
the actual overflow of a sewage sludge or leachate lagoon; 

ill [ td)-] Violation of the landfill methane gas concentration 
standards; 

(fl Violation of any federal or state drinking water standard in 
an aquifer beyond the solid waste boundary of the landfill. or an 
alternative boundary specified bv the Deparbnent; 

(g) Violation of a permit-specific groundwater concentration 
limit, as defined in OAR 340-40-030(3) at the permit-specific groundwater 
concentration compliance point, as defined in OAR 340-40-030(2) (el; 

Chl Failure to perform the groundwater monitoring action 
requirements specified in OAR 340-40-030 (5). when a significant increase 
(for pH, increase or decrease) in the value of a groundwater monitoring 
parameter is detected. 

ill [fet] Impairment of the beneficial uses(s) of an aquifer 
beyond the solid waste boundary or an alternative boundary specified by the 
Department; 

l:il [f:ETJ Deviation from the approved facility plans which results 
in an [ pe1::effi:-:ift±-=J actual safety hazard, public health hazard or damage 
to the environment; 

ill [ ~] Failure to properly construct and maintain 
groundwater, surface water, gas or leachate collection, treatment. disposal 
and monitoring [=iT~] facilities in accordance with the facility permit, 
the facility environmental monitoring plan, or Deparbnent rules; 

(1) Failure to collect, analyze and report groundwater, surface 
water or leachate quality data in accordance with the facility permit, the 
facility environmental monitoring plan. or Deparbnent rules; 

[ fft)---Ffti-:l:=e-ffi--eempl:y-wtlfi-"l::fte-re;t:d:reme11ta-fel'.'-~ieree-<ll'ld 
:f-.i:tiac±-eevert l 

iIBl [ flt] Violation of a compliance schedule contained in a solid 
waste disposal or closure permit; 

l.!:Jl [ Ht] Failure to provide access to premises or records when 
required bv law, rule, permit or order; 

Col Knowingly disposing, or accepting for disposal. used oil. in 
single quantities exceeding 50 gallons, or lead acid batteries; 

(pl Accepting. handling. treating or disposing of clean-up 
materials contaminated by hazardous substances by a landfill in violation 
of the facility permit and plans as approved by the Deparbnent or the 
provisions of OAR 340-61-060. 

(g) Accepting for disposal infectious waste not treated in 
accordance with laws and Department rules; 

(rl Accepting for treatment, storage or disposal wastes defined 
as hazardous under ORS 466.005. et sea. or wastes from another state which 
are hazardous under the laws of that state without specific approval from 
the Department; 

(sl Mixing for disposal or disposing of principal recyclable 
material that has been properly prepared and source separated for recycling; 
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ill [flt] P.:ny [~] violation related to the management, 
recovery and disposal of solid waste which causes major harn or poses a 
major risk of harm to public health or the envirorunent. 

(2) Class 'IWo: 
[ fa-}---Fa-i~~-eetllp']:y-w.ttft-'l::fte~~ ee oer ~let 
fb}---Fa-i~~-eetllfl'J:y-w.ttft-we~-:Eaee-ei2le-H~lt-, 
fe}---Fa-i~~~J:y-eeft~l:~s; 
fd}---Fa-i~~-a~J:y-eeft~l:~£aee11ffi;er~~. 
fe}---Fa-i~~-aeleqtta-1:e]:y-pre"l:eee-e.M"i16"iffl:a:ii't-mert.i:'l:e~~--H:st 
f-¥}---Fa-i~~ ~epa""]:y-eeH:eet':-e.M-tll'lftl:yfle~~~~~ 

t<;}---¥iel:a-t;.:i:e!T-e¥-ft-eerrliH:eft-e~~-e¥-ft-'l':e~~ 
Attt'hfil ±llttt;.ienf 

fft}---1'ifly-e~-¥iel:a-t;.:i:e!T~l:a-t:ecl-~-'l::fte ~tletfE ~-<il:i~ ~ 
sel:id-was-i:e-wh:i:e!T tieses-ft~~~-ef'-hftBlt~~l:ie-ftea:l;Eft~~ 
efll'tr:tl et lltlCi th] 

ill ( f<tT] Violation of a condition or term of a Letter of 
Authorization; 

(bl Knowingly accepting for disoosal or diSP05ing of a material 
banned from land disoosal under ORS 459.247, except those materials 
specified as Class I violations. 

(cl Failure of a permitted landfill. solid waste incinerator or a 
municipal solid waste compost facility operator or a metropolitan service 
district to report amount of solid waste disposed in accordance with the 
laws and rules of the Department; 

(dl Failure to report weight and type of material recovered or 
processed from the solid waste stream in accordance with the laws and rules 
of the Department; 

(el Failure of a disposal site to obtain certification for 
recycling programs in accordance with the laws and rules of the Dewrtment 
prior to accepting solid waste for disposal; 

(fl Acceptance of solid waste by a permitted disposal site from a 
person that does not have an approved solid waste reduction program in 
accordance with the laws and rules of the Department; 

(gl Failure to comply with any solid waste permit requirement 
pertaining to permanent household hazardous waste collection facility 
operations; 

(hl Failure to comply with landfill cover requirements, 
including but not limited to daily, intermediate. and final covers, and 
limitation of working face size; 

(il Failure to comply with site development and operational plans 
as approved by the Department; 

(jl Failure to suhnit a permit renewal application prior to the 
expiration date of the existing permit in accordance with the laws and rules 
of the Department; 

(kl Any violation of a solid waste permit not otherwise 
classified in these rules. 

(3) Class Three: 
[ fa-}---Fa-i~-"Ee-Bl:lb.lti:t;.-sel:¥-merti~~~~-ii't--eiflle:J:y 

fb}---Fa-i~-"Ee-Bl:lb.lti:t;.-~~l:~l:iea-t;.:i:e!T-ii't-ft-4:iflle3:y 

fe}---Fa-i~-"Ee-Bl:lb.lti:t;.~~~-fees--ii't-ft-+:iflleJ:y ~; l 
ill [ felt-] Failure to post required [or adequate] signs; 
ill [fet] Failure to (adequately] control litter; 
( t<;}---1'ifly-e~-¥ieh*:i:e!T-tt:l:a-t:ecl-~-'l::fte ~nent;.;- z eee o ezy, 

21frl-~'iiBtie>Bal:-e¥-sel:id-was-1:e-wh:i:elT tJe>SeS-ft-!fti:fle~-'r~-ef'-hftBlt~~l:ie 
heacl:i:ft-e~-1:fte-en¥ll el ll!leFi"I:-:-] 
(Statutory Authority: ORS CH 459) 
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SOLID Wl'SI'E TIRE MA."'1\GEMENT CIASSIFICi'.TION OF VIOIATIONS 
340-12-066 
Violations pertaining to the storage, transportation and management of waste 
tires or tire-derived products shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department Order; 
(b) Disposing of waste tires or tire-derived products at an 

unauthorized site; 
(c) Violation of the compliance schedule or fire safety 

requirements of a waste tire storage site permit; 
(d) Hauling waste tires or advertising or representing one's self 

as being in the business of a waste tire carrier without first obtaining a 
waste tire carrier permit as required by laws and rules of the Deparbnent; 

(e) Hiring or otherwise using an unpermitted waste tire carrier 
to transport waste tires; . 

(f) Failure to provide access to premises or records when 
required by law. rule, permit or order; 

(g) Any [e"l:fie:r] violation related to the storage, transportation 
or management of waste tires or tire-derived products which causes mjor 
hann or poses a mjor risk of hann to public health or the envirorunent. 

(2) Class Two: 
(a) Violation of a waste tire storage site or waste tire carrier 

permit other than a specified Class One or Class Three violation; 
(b) Establishing, expanding, or operating a waste tire storage 

site without first obtaining a permit; 
(c) Any [e"l:fie:r] violation related to the storage, transportation 

or management of waste tires or tire-derived products which [~-et 
~"l:ef~-e:!'--ftftffit-t:e~l:-ie-fte<tl:-"l:ft-er--l:fte-envh oi11te1re] is not otherwise 
classified in these rules. 

(3) Class Three: 
(a) Failure to submit required annual reports in a timely mnner; 
(b) Failure to keep required records on use of vehicles; 
(c) Failure to post required signs; 
(d) Failure to submit a permit renewal application in a timely 

manner; 
(e) Failure to submit permit fees in a timely mnner; 
(f) Failure to maintain written records of waste tire disposal 

and generation; 
[ ~)--~-e~-'\tie:l:ft"l:-:i:eft-re:l:ft"l;ed-l:e-l;fte ~T 'Ei'.ait'lpe~iel'I 

er-~"1:--e:!'--was-"l:e-H:'l~'es-~.i:eft peses-tt-mi:ner-f~-e:!'--haffit-l:e~l:-ie 
ftea-l:-"l:ft~-i:fte-emth eH!llefth] 
(Statutory authority: ORS CH 459) 

UNDERGROUND STORAGE TANK CTASSIFICATION OF VIOIATIONS 
340-12-067 

Violations pertaining to Underground Storage Tanks and cleanup of 
petroleum contaminated soil at heating oil tanks shall be classified as 
follows: 

(1) Class One: 
(a) Violation of a Commission or Department Order; 
(b) Failure to fp~lyf report a release from an underground 

storage tank fv;h.i:eft peses -tt-1lll%jer--r-~-e:!'--ftftffit-l:e~l:-ie-fte<tl:-t!ft~4:he 
emth-oiuuentjor a heating oil tank as required by statute. rule or permit; 

(c) Failure to initiate and complete the investigation or cleanup 
of a release from an underground storage tank or a heating oil tank fv;hiefi 
~-tt-1lll%jer--r-~-e:!'--ftftffit-l:e~l:-ie-fte<tl:-t!ft~-l:fte-emth-ot Htlel re] ; 

(d) Failure to prevent a release fv;h.i:eft peses-tt-illl%~f~-e£ 
ftafilt-l:e~l:-ie-fte<tl:-"l:ft-er--i:fte-envhenuentj from an underground storage tank; 
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lel F+i-H Failure to sul:mtlt required repor+"..s from the 
investigation or cleanup of a release fv;ftieft J!'elSeB-ft'"ilft~~isle-e:l'--flafift-i;e 
~l:ie-ftea-H:ft-er---1:he-effifhei~tte1re) from an underground storage tank or 
heating oil tank; 

ill H-j-}i Failure to provide access to premises or records when 
required by law. rule. permit or order; 

Jg}_ ffeH Placement of a regulated material into an unpermitted 
underground storage tank; 

1hl.. ft·:l'-H Installation of an underground st=age tank in 
violation of the standards or procedures adopted by the Department; 

f~)----P=v-ieH:ft<:t-ifls-"EfrH:at,ieft.,--re'Efe:l'-~ift<:t1~ieftift<:t-M" 
~ift<:t~.i:ee5'-eft-eft~-S-"ffi~~-w.i:eltett'E-:l'-~~~ift<:t-M' 
eh'Eai:n-ift<:t-tlft~-s-"ffi~~~:i:ee-p=viderft-l:ieeilf!e:-j 

f{ft)----P=v-idift<:t Sl:lpel'. , is-ieft-e:l'---1:he-~H:M,ieft., re12e:l'-~~ 
~iertift<:t-er--~'eift<:t-e:l'--tlft~ st=~~-withett'E-:1'-irs'E 
eh'Eaiftifl<:t-eft~-S-"ffi~~ Sli~>:J:Vise~-l:iee:Jlf!e7"} 

ill Failure to initiate and complete free product removal in 
accordance with OAR 340-122-235; 

.til Failure to initiate and complete the investigation or cleanup 
of a release from a heating oil tank; 

ill Providing installation. retrofitting, decommissioning, or 
testing services on an underground storage tank or providing cleanup of 
petroleum contaminated soil at an underground storage tank site without 
first registering or obtaining an underground storage tank service providers 
license; 

(1) supervising the installation, retrofitting, decommissioning, 
or testing of an underground storage tank or supervising cleanup of 
petroleum contaminated soil at an underground storage tank site without 
first obtaining an underground storage tank supervisors license; 

ffk'H ..(Jn}_ Any [e1:h.er] violation(1tl related to underground storage 
tanks or heating oil tanks or cleanup of petroleum contaminated soil at 
heating oil tanks which cause major harm or poses a major risk of harm to 
public health [ffi'rl] or the environment. 

(2) Class Two: 
ffa-)---Fa-i:-l:ttre-"ffi pl'.e!tp'el:y-~-ac--rel:ease-:1'-reftt-eft~ 

s"ffi~~-whieft J!'elSes-rr-meclerft'ee~isle-e:l'--ftarm-k:e-pttbl:ie-ftea-H:ft-er--t:fte 
ef't'\r~ litten'E-fi 

ffb)---Fa-i-l:tire-"ffi-i:n-i:-'eia-'ee-.i:ffves'ei9a'eieft-er--el:e!aj tt1p-e:l'--ac--rel:ease 
<lftieft J!'elSes -~-r-is!e-e:l'--ftarm-"ffi-pttbl:ie-ftea-H:ft-er---1:he-effll'h effitte1 re rt 

ffe)---Fa-i:-l:\ire-k:e-p~'e-tt--rel:ease;;ftieft J!'elSeB -a:-meclerft'ee~isJe-e£ 
hfil'Ht-k:e-pttbl:ie-ftea-H:ft-er---1:he-e!'!Vh el lRtel i'ert 

f{d)---:Fa-i:-l:ttre-k:e~-reqtt~ l'. e~-&ient--1:he-i:nves'E~ieft-M" 
el:ear:tti]!'-6:1'--tt--rel:ease-wfTieft J!'elSeB -ft-mecle?:'ft'ee~isJe-e:l'--ftarm-k:e-pttbl:ie-ftea-H:ft-M" 
"l:fte-effll'h e!"lllleri'ert 

ifil Failure to sul:mtlt required reports from the investigation or 
cleanup of a release; 

M ffeH Failure to conduct required underground storage tank 
monitoring and testing activities; 

lfil ff-:1'-}i Failure to conform to operational standards for 
underground storage tanks and leak detection systems; 

.fg}_f~H Failure to obtain a permit prior to the installation or 
operation of an underground storage tank; 

ffiEftH Failure to properly decommission an underground storage 
tank· I 

Jg}_ff-i-H Providing installation, retrofitting, decommissioning or 
testing services on an unregulated underground storage tank or providing 
cleanup of petroleum contaminated soil at a regulated underground storage 
tank that does not have a permit; 

E: \WORDP\OAR12DR.FNL (7 /7 /92) A-24 



ibl tf·j-H Failure by a seller or distributor to obtain the ta.'1k 
permit number [prier-i;e] before depositing product into the underground 
storage tank or failure to maintain a record of the permit numbers; 

illE-~H Allowing the installation, retrofitting, 
decommissioning, or testing of an underground storage tank or cleanup of 
petrole\.llll contaminated soil at an underground storage tank by any person not 
licensed by the deparbnent; 

ljl Allowing cleanup of petrole\.llll contaminated soil at a heating 
oil tank by any person not licensed by the Department; 

lkl Providing petrole\.llll contaminated soil cleanup services at a 
heating oil tank without first registering or obtaining a heating oil tank 
soil matrix cleanup service provider license; 

Ill SUperyising petrole\.llll contaminated soil cleanup at a heating 
oil tank without first registering or obtaining a heating oil tank soil 
matrix cleanup supervisor license; 

illll Failure to sul::mit a co=ective action plan ICAP) in 
accordance with the schedule or format established by the Department 
pursuant to OAR 340-122-250. 

lnl Failure by the tank owner to provide the permit number to 
persons depositing product into the underground storage tank; 

(o) Failure to report a suspected release from an underground 
storage tank. 

ME-f-1:-H Any [et:ftef] violation related to underground storage 
tanks or heating oil tanks or cleanup of petrole\.llll contaminated soil at a 
heating oil tank [wil:ft J5e>BeB-ft~-r.i:sk:-e:f-ftarm-4:e~l:-ie-fteacH:ft-er"~ 
erwheiHueut] that is not otherwise classified in these rules. 

(3) Class Three: 
[ fa-}---Fa-.i:-~-1:&~~1'-ly-~rl:---~:1:ease-H'e!!t-aft~ 

s-1:&~~-wft:i:eft J5e>Ses-ft~~.i:sk:-e:f-ftarm-4:e~l:-ie-fteacH:ft-er~ 
envi-roi }'ftten'\::t 

fb}---Fa-.i:-~--'l:e-iftft.i:a-"Ee-iflves-1:-i<Ja-1:-:km-er--eleai ltlf'-6:f-ft-'fe1:ease 
wh:i:eft J5e>Ses -ft-m:i:fie.r~.i:sk:-e:f-ftarm--'l:e~l:-ie-fteacH:ft-er"~-emth"ei Htlel it, 

fe}---Fa-.i:-~-ffi~~"l;--ft-~l:ease-wft:i:eft ]5e>BeB -~~.i:slf:-e:f--ftMTa 
ffi~l:-ie-fte:tl:-1:ft-er-1::he--effittt ei Hnenl:-t 

fcl-}---Fa-.i:-~-1:&-stffiftti-1'-~h"ecl-~rl:s--:&-e!ft~-.i:J •• est~:km-er 
eleai 1t1p -er-ft-'fel:ease-wft:i:eft J5e>Bes -ft-m:i:fie.r~.i:sk:-e:f-ftarm--'l:e~l:-ie-fteacH:ft-er 
1::fte.-emtlle!Htter•1:t] 

lfil E-feH Failure to sul::mit an application for a new permit when 
an underground storage tank is acquired by a new owner; 

fil ff-:fH Failure of a tank seller or product distributor to 
notify a tank owner or operator of the Deparbnent's permit requirements; 

illE-~H Decommissioning, installing, or retrofitting an 
underground storage tank or conducting a soil matrix cleanup without first 
providing [wt-fti:en] the required notificatioll§ to the Deparbnent; 

ill E-fftH Failure to provide information to the Deparbnent 
regarding the contents of an underground storage tank; 

ill ff-i-H Failure to maintain adequate decommissioning records; 
[ f-j-}---Fa-.i:-~-by~~~-4:e~='1J'i-cle~~ l'i~-i;e 

~-clepes-.i:-1;-:i:!'i<J~~-ifl"ffi-1::fte. tlf icleJ::'1t etlf'ft-S-ffi~ taf ~{I ] 

[ ~}----i'<!'iy etitel'. -'v'iela-1:-:km-'fel:ateci:-'i:e~-5te~ ta!~ts 
wh:i:eft ]5e>SeS-ft~-r.i:sk:-e:f-ftarm-4:e~l:-ie-fteacH:ft--errl~-heiHtlel it. ] 
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HAZAPJ)()US WAS'rE MANAGEMENr A.".'D DISPOSAL CIASSIFICATION OF VIOIATIONS 
340-12-068 
Violations pertaining to the management and disposal of hazardous waste 
shall be classified as follows: 

(1) Class One: 
(a) Violation of a Department or Commission order; 
(b) Failure to carry out waste analysis f= a waste stream or to 

properly apply "knowledge of process"; 
(c) Operating a [ft~~] treatment. storage or disposal 

facility (TSD) without a permit or without meeting the requirements of OAR 
340-105-010(2) (a); 

(d) Failure to comply with the ninety (90) day storage limit by a 
fully regulated generator or the 180 day storage limit for a small quantity 
generator where there is a gross deviation from the requirement; 

(e) Shipment of hazardous waste without a manifest; 
(f) Systematic failure of a generator to comply with the manifest 

system requirements; 
(g) Failure to satisfy manifest discrepancy reporting 

requirements; 
(h) Failure to prevent the unknown entry or prevent the 

possibility of the unauthorized entry of persons or livestock into the waste 
management area of a TSD facility; 

(i) Failure to properly handle ignitable, reactive, or 
incompatible wastes as required under 40 CFR Part 264 and 265.17 (b) (1), (2), 
(3), (4) and (5); 

(j) Illegal disposal of hazardous waste; 
(k) Disposal of waste in violation of the land disposal 

restrictions; 
(1) Mixing, solidifying, or otherwise diluting waste to 

circumvent land disposal restrictions; 
(m) Incorrectly certifying a waste for disposal/treatment in 

violation of the land disposal restrictions; 
(n) Failure to submit notifications/certifications as required by 

land disposal restrictions; 
(o) Failure to comply with the tank integrity assessments and 

certification requirements; 
(p) Failure of an owner/operator of a TSD facility to have 

closure and/or post closure plan and/or cost estimates; 
(q) Failure of an owner/operator of a TSD facility to retain an 

independent registered professional engineer to oversee closure activities 
and certify conform[anee]ity with an approved closure plan; 

(r) Failure to establish or maintain financial assurance for 
closure and/or post closure care; 

(s) Systematic failure to conduct unit specific and general 
inspections as required or to correct hazardous conditions discovered during 
those inspections; 

(t) Failure to follow emergency procedures contained in response 
plan when failure could result in serious harm; 

(u) storage of hazardous waste in containers which are leaking or 
present a threat of release; 

(v) Systematic failure to follow container labeling requirements 
or lack of knowledge of container contents; 

(w) Failure to label hiizardous waste containers where such 
failure could cause an inappropriate response to a spill = leak and 
substantial harm to public health or the environment; 

(x) Failure to date containers with accumulation date; 
(y) Failure to comply with the export requirements; 
(z) Violation of [a--¥.i:flftl:--Gffi"l:Hs- I!ft!'la:i:clet:JS-was--Ee~ 
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~..i:e] any TSD facility pe...""!Uit, provided that t.~e violation is equivalent 
to any Class I violation set forth in these rules; 

(aa) Systematic failure to =mply with OAR 340-102-041, generator 
[quarterly] annual reporting requirements and OAR 340-102-012. annual 
registration infonnation; 

(bb) Systematic failure to =mply with OAR 340-104-075, 
Treabnent, Storage, Disposal and Recycling facility ~iedi:e] annual 
reporting requirements and OAR 340-102-012. annual registration infonnation; 

(cc) Construct or operate a new treabnent, storage or disposal 
facility without first obtaining a permit; 

(dd) Installation of inadequate groundwater monitoring wells such 
that detection of hazardous waste or hazardous =nstituents that migrate 
from the waste management area cannot be inunediately be detected; 

(ee) Failure to install any groundwater monitoring wells; 
(ff) Failure to develop and follow a groundwater sampling and 

analysis plan using proper techniques and procedures; 
(gg) Failure to provide access to premises or re=rds when 

required by law. rule. pennit or order; 
(hh) Any [~] violation related to the generation, management 

and disposal of hazardous waste which causes major hann or poses a major 
risk of harm to public health or the environment. 

(2) Any [e"l::hef] violation pertaining to the generation, management and 
disposal of hazardous waste which is [ e~-fle-1:--srieei-:Hea:l:-l:y-l:-~-afl"T-= 
~.i:se-!fteet:ft-t:fte~H::~ift-fer1-a:-€lase-0!'1e-¥:i:e:lftei:en] not otherwise 
classified in these rules is [ee!'IS-~] a Class Two violation. 
(Statutory Authority: ORS CH 466) 

OIL AND HAZARDOUS MATERIAL SPILL AND RELEASE CU\SSIFICATION OF VIOIATIONS 
340-12-069 
Violations pertaining to spills or releases of oil or hazardous materials 
shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Deparbnent Order; 
(b) Failure to provide access to premises or re=rds when 

required by law, rule, pennit or order; 
(c) Failure by any person having ownership or =ntrol over oil or 

hazardous materials to immediately cleanup spills or releases or threatened 
spills or releases; 

(d) Failure by any person having ownership or =ntrol over oil or 
hazardous materials to immediately report all spills or releases or 
threatened spills or releases in amounts equal to or greater than the 
reportable quantity; 

(e) Any [~] violation related to the spill or release of oil 
or hazardous materials which causes a major harm or poses a major risk of 
hann to public health or the environment. 

(2) Any [e"l::hef] violation related to the spill or release of oil or 
hazardous materials which [~-a:~~±s*-e:f-ffitt'ftt-4::e-ptlbl:-:i:e-fteet*ft-= 
t:he-eiwheittcte1re] is not otherwise classified in these rules is a Class Two 
violation . 

[ f3t J'ifty'-e~-¥:i:elft1:-i:en-relft"l::eet-4::e-'l:fte-spi-l:-l:--=-re!eaBe-e:f-ei-l:--= 
~-;:na:l::er-ift~-viftieft peses-a:-!!l±nor~±s*-e:f-ffitt'ftt-4::e-ptlbl:-:i:e-fteet*ft-e?'-'l:he 
emtttet Ht tel r1:--:i:e-a:-€J:ase-'l'ft:ree-¥:i:elft1:-i:eft.:.] 
(statutory Authority: ORS CH 466) 
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PCB CU\SSIFICATION OF VIOLATIONS 
340-12-071 
Violations pertaining to the management and disposal of polychlorinated 
biphenyls {PCB) shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department Order; 
{b) Treating or disposing of PCBs anywhere other than at a 

permitted PCB disposal facility: 
(c) Establishing, constructing or operating a PCB disposal 

facility without first obtaining a permit; 
(d) Failure to provide access to premises or records when 

required to by law. rule. pennit or order; 
(e) Any [other] violation related to the management and disposal 

of PCBs which causes a major ham or poses a major risk of ham to public 
health or the environment. 

(2) Class Two: 
(a) Violating a condition of a PCB disposal facility permit; 
{b) Any [e~] violation related to the management and disposal 

of PCBs which [~-e- meaerai:e~isH;-e~~--ffi-ptlbl:-ie-ftefrl:'l:ft~-1:.fte 
effiflxetHttem:] is not otherwise classified in these rules. 

[ f-37- Jffiy-e~-¥iel:ai=:i:ert-:rel:a"i:e.d-"Ee-4:fte l!la:l ~eme1 re -efrl-clis)!'lesa:l:--e£ 
~-vfflieh poses-e--m:i:ner--r-isH;-e~~--ffi-ptlbl:-ie-ftefrl:'l:ft~4:fie-emftt et H1te11t -is 
a-eh:tss--'I'M'ee-¥iel:ai=~] 
(Statutory Authority: ORS Chapter 466) 

[•]USED OIL MANAGEMENT CLASSIFICATION OF VIOLATIONS 
340-12-072 
Violations pertaining to the management of used oil shall be classified as 
follows: 

{1) Class One: 
(a) Using untested used oil as a dust suppressant or pesticide, 

or otherwise spreading untested used oil directly in the environment, if the 
quantity of oil spread exceeds 50 gallons per event; 

(b) Spreading used oil contaminated with hazardous waste or 
failing to meet the limits for materials set in OAR 340-111-030; 

(c) Any [e~] violation related to the management of used oil 
which causes major ham or poses a major risk of ham to public health or 
the environment. 

(dl Failure to provide access to premises or records when 
required to do so by law, rule, pennit or order. 

{2) Class Two: · 
(a) Failure to notify the Department of activities relating to 

spreading used oil; 
(b) Any [e~] violation related to the management of used oil 

which [~-e-~i:e~isH;-e~~--ffi~l:-ie-ftefrl:'l:ft~--t:he-en\l'ttel'llTtel re] is 
not otherwise classified in these rules. 

( f-3}- }ffiy-e~-¥ielfti=:i:eft-:relft"i:e.d--ffi--t:fte-tJSe-e~-tlf!ed-eil:--vfflieft )!'leSeB -ti 
lftiner-~isH;-e~~-ioe--ptlbl:-ie-ftefrl:'l:ft~--t:fte-emftt et Hite! 1t-is-e--eh:tsft..IJ!ftree 
viel:ai=~] 
(Statutory Authority: ORS CHS. 466 & 468) 
[ f-•-e~feeei'fe~1=-~;--:J:996T] 
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ENVIRONMENTAL CLEANUP CLASSIFICATION OF VIOIATIONS 
340-12-073 
Violations of ORS [+6&.-546] 465.200 through 465.420 [466-:-590] and related 
rules or orders pertaining to environmental cleanup shall be classified as 
follow: 

(1) Class One: 
(a) Violation of a Commission or Department order; 
(b) Failure to provide access to premises or records when 

required to do so by law. rule. permit or order; 
(c) Any [~] violation related to environmental investigation 

or cleanup which causes a maior harn or poses a major risk of harn to public 
health or the environment. 

(2) Class Two: 
(a) Failure to provide information under ORS [466-:-565-f"lt] 

465.250; 
(b) Any [~] violation related to environmental investigation 

or cleanup which [~-ft~~~-e:f-hM'llt-ee"1ftlbli:e-hea£1:ft__.~ 
erwir<:llttuene] is not otherwise classified in these rules. 

[ f3t Miy-fe~t-¥i:elft-t=:i:eft-'felft"l:ed-ee-emtir<:ll a net 1ml-eleaH1:1.!l ~ 
ilweet1=:igft1=:i:eft-w!T:teh J:'Of'!efi -ft-mi:fte~~~-e:f-hM'llt-ee"1ftlbli:e-hea£1:ft__.~ 
eml'll t'ffil!len1=-ift-ft-elese~-¥i:elftl:-:i:eirr] 
(statutory Authority: ORS Chapter 466) 

SELECTED MAGNITUDE CATEX::ORIES 
340-12-080 
ill Magnitudes for select violations pertaining to Air Quality may be 
determined as follows: 

l_g}_ Opacity limitation violations: 

ill Major - Opacity measurements or readings of more than 25 
percent opacity over the applicable limitation; 

Iii) Moderate - Opacity measurements or readings from greater 
than 10 percent to 25 percent or less opacity over the applicable 
limitation. 

liiil Minor ~ Opacity measurements or readings of 10 percent or 
less opacity over the applicable limitation; 

M steaming rates and fuel usage limitations: 

ill Major - Greater than 1.3 times any applicable limitation; 
liil Moderate - From 1.1 up to and including 1.3 times any 

applicable limitation; 
(iii) Minor - Less than 1.1 times any applicable limitation. 

1£1. Air Contaminant Discharge Permit emission limitation violations 
for selected air pollutants: 

ill Magnitude determination. shall be made based upon the 
following Table: 
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Pollutant 

carbon Monoxide 100 tons 

Nitrogen Oxides 40 tons 

Particulate Matter 25 tons See note 

(A) TSP 25 tons 

(B) PM 10 15 tons 

SUlfur Dioxide 40 tons 

Volatile Organic Compounds 40 tons See note 

Lead 1200 lbs. 

Mercury 200 lbs. 

Beryllium 0.8 lbs. 

Asbestos 14 lbs. 

Vinyl Chloride 1 ton 

Fluorides 3 tons 

SUlfuric Acid Mist 7 tons 

Hydrogen sulfide 10 tons 

Total Reduced sulfur 10 tons 
(including hydrogen sulfide) 

Reduced sulfur Compounds 10 tons 
(including hydrogen sulfide) 

NOI'E: For the nonattainment oortions of the Medford-Ashland Air 
Quality Maintenance Area, and the Klamath Falls Urban Growth Area, 
the numbers to be used for Particulate Matter (both TSP and IM 10) 
shall be 5 tons, and for Volatile Organic Compounds shall be 20 
tons. 

Iii) Maier: 
(Al Exceeding the annual permitted amount by more than the 

above amount; 
(B) Exceeding the monthly permitted amount by more than 10 

percent of the above amount; 
(Cl Exceeding the daily permitted amount by more than 0.5 

percent of the above amount; 
ID) Exceeding the hourly permitted amount by more than 0.1 

percent of the above amount. 
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liiil Moderate: 
(Al Exceeding the annual permitted amount by an amount from 

50 up to and including 100 percent of the above amount; 
(Bl Exceeding the monthly permitted amount by an amount from 

5 up to and including 10 percent of the above amount; 
(Cl Exceeding the daily permitted amount by an amount from 

0.25 up to and including 0.50 percent of the above amount; 
(Dl Exceeding the hourly permitted amount by an amount from 

0. 05 up to and including O. 10 percent of the above amount. 

Civl Minor: 
(Al Exceeding the annual permitted amount by an amount less 

than 50 percent of the above amount; 
(Bl Exceeding the monthly permitted amount by an amount less 

than 5 percent of the above amount; 
(Cl Exceeding the daily permitted amount by an amount less 

than 0.25 percent of the above amount; 
(DJ Exceeding the hourly permitted amount by an amount less 

than 0.05 percent of the above amount. 

lQl Asbestos violations: 

ill Major - More than 260 lineal feet or more than 160 square 
feet or more than 35 cubic feet of asbestos-containing material; 

liil Moderate - From 40 lineal feet up to and including 260 
lineal feet or from 80 square feet up to and including 160 square feet or 
from 17 cubic feet up to and including 35 cubic feet of asbestos-containing 
material; 

Ciiil Minor - Less than 40 lineal feet or 80 square feet or less 
than 17 cubic feet of asbestos-containing material; 

Civl The magnitude of the asbestos violation may be increased 
by one level if the material was comprised of more than 5% asbestos. 

~ Asbestos air clearance violations: 

ill Major - More than .1 fibers per cubic centimeter; 
Ciil Moderate - More than .05 fibers per cubic centimeter up to 

and including .1 fibers per cubic centimeter; 
Ciiil Minor - More than . 01 fibers per cubic centimeter up to and 

including . 05 fibers per cubic centimeter. 

lfl Open burning violations: 

ill Major - Open burning of material constituting more than five 
cubic yards in volume; 

Ciil Moderate - Open burning of material constituting from 1 up 
to and including 5 cubic yards in volume; 

Ciiil Minor - Open burning of material constituting less than one 
cubic yard in volume. 

Civl For the punxises of determining the magnitude of a 
violation only, five tires shall be deemed the equivalent in volume to one 
cubic yard. 
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121 Magnitudes for select violations pertaining to Water Quality 
wastewater discharge limitations may be determined as follows: 

ill Maier: 
Ci\ Greater than 1.6 tlines any applicable maximum flow rate. 

concentration limitation, or any applicable mass limitation; or 
Ciil Greater than 50 percent below any applicable minimum 

concentration limitation; or 
Ciiil Greater than 2 pH units above or below any applicable pH 

range; or 
(iv) Greater than 10 percentage ooints below any applicable 

removal rate. 

1l2l Moderate: 
(i) From 1.3 up to and including 1.6 tlines any applicable maximum 

flow rate, concentration limitation, or any applicable mass limitation; or 
Ciil From 25 up to and including 50 percent below any applicable 

minimum concentration limitation; or 
Ciiil From 1 up to and including 2 pH units above or below any 

applicable pH range; or 
(iv) From 5 up to and including 10 percentage ooints below any 

applicable removal rate. 

M Minor: 
Ci\ Less than 1.3 times any applicable maximum flow rate, 

concentration limitation or any applicable mass limitation; or 
Cii) Less than 25 percent below any applicable minimum 

concentration limitation; or 
(iii) Less than 1 pH unit above or below any applicable pH range; 

(iv) Less than 5 percentage ooints below any applicable removal 

ldl Magnitudes for select violations pertaining to Hazardous Waste may be 
determined as follows: 

ill Failure to make a hazardous waste determination: 

lil Major - Failure to make the determination on four or more 
waste streams; 

Ciil Moderate - Failure to make the determination on two or three 
waste streams; 

(iii) Minor - Failure to make the determination on one waste 
stream. 

(iv) The magnitude of the violation may be increased by one 
level. if more than 1000 gallons of hazardous waste is involved in the 
violation. 

M The magnitude of the violation may be decreased by one 
level. if less than 250 gallons of hazardous waste is involved in the 
violation. 
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1Ql Qperating a hazardous waste storage facility without a pe.._-mit by 
failing to meet the 40 CFR 262.34 and OAR Chapter 340. Division 102 
generator requirements: 

ill Major - Failure to comply with 5 or more requirements listed 
in Civl below, or any mismanagement of hazardous waste when more than 2000 
gallons of hazardous waste are on site; 

Ciil Moderate - Failure to comply with 3 or 4 requirements listed 
in Civl below, or any mismanagement of hazardous waste when from 500 up to 
and including 2000 gallons of hazardous waste are on site; 

Ciiil Minor - Failure to comply with 2 or fewer of the 
requirements listed in Civl below. or any mismanagement of hazardous waste 
when less than 500 gallons of hazardous waste are on site. 

Civl Failure to comply with: 
{Al 40 CFR 262.34{al {2l {aCClllllUlation date). 
(Bl 40 CFR 262.34{al {31 (marked as hazardous waste). 
{Cl 40 CFR 265.171 (container condition). 
{D) 40 CFR 265.173 (container management). 
(El 40 CFR 265.191 (tank system integrity assessment). 
(Fl 40 CFR 265.196 (tank leak response). 
(Gl Exceeding the applicable storage time limits. 
{I) Non-compliance with three or more 40 CFR 262.34 
standards not listed above. 

_{Ql Hazardous Waste disposal violations: 

ill Major - Disposal of more than 150 gallons of hazardous waste, 
or the disposal of more than 3 gallons of acutely hazardous waste. or the 
disposal of any amount of hazardous waste or acutely hazardous waste that 
has a substantial impact on the local environment into which it was placed; 

(iil Moderate - Disposal of 50 to 150 gallons of hazardous waste, 
or the disposal of 1 to 3 gallons of acutely hazardous waste; 

(iii) Minor- Disposal of less than 50 gallons of hazardous waste. 
or the disposal of less than 1 gallon of acutely hazardous waste. 

(statutory Authority: ORS Chapter 468) 

SCOPE OF APPLICABILITY 
340-12-(080]090 
Amendments to OAR 340-12-026 to 12-080 shall only apply to fonnal 
enforcement actions issued by the Deparbnent on or after the effective date 
of such amendments and not to any contested cases pending or f onnal 
enforcement actions issued prior to the effective date of such amendments. 
Any contested cases pending or fonnal enforcement actions issued prior to 
the effective date of any amendments shall be subject to OAR 340-12-026 to 
340-12-(080]090 as prior to amendment. The list of violations classified in 
these rules is intended to be used only for the purposes of setting 
penalties for violations of law and for other rules set forth in OAR Chapter 
340. 
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Attachment Bi 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the intended action to amend rules. 

1. Legal Authority 

This proposal amends Oregon Administrative Rules (OAR), 
Chapter 340, Division 11 and Division 12, under authority of 
Oregon Revised Statutes (ORS) 468.020, 468.996 and 459.995. 
ORS. 468. o;ao requires the Environmental Quality Commission 
(EQC) to adopt such rules and standards as it considers 
necessary and proper in performing the functions vested by 
law in the EQC. 

1991 Oregon Laws, Chapter 650, Section 2, now codified as 
ORS 468.996(1), requires the EQC to adopt by rule a schedule 
and the criteria for determining the amount of a civil 
penalty that may be imposed for an extreme violation. 

1991 Oregon Laws; Chapter 650, Section 3(a) amended ORS 
459.995(a), and increased the daily maximum civil penalty 
for solid waste and noise violations from $500 to $10,000. 

1991 Oregon Laws, Chapter 385, Section 90(c), now codified 
in ORS 459.995(c), provides for a $500 daily maximum penalty 
for a city, county or metropolitan service district that 
fails to provide the opportunity to recycle as required 
under ORS 459.165. 

2. Need for the Rules 

ORS 468.996(1) provides for the imposition of a $100,000 
civil penalty for reckless or intentional violations of any 
provision of ORS 164.785, 459.205 to 459.426, 459.705 to 
459.790, ORS Chapters 465, 466 or 467, or 468, 468A and 
468B; or any rule or standard or order of the EQC which 
results in or creates the imminent likelihood for an extreme 
hazard to the public health or which causes extensive damage 
to the environment. The EQC is required by this law to 
adopt by rule a schedule and the criteria for determining 
the amount of a civil penalty that may be imposed for such 
violations. 

In addition, 1991 Oregon Laws, Chapter 650, Section 9, now 
codified as ORS 468.126, repealed the former advance notice 
requirement and provided for a modified advance notice of 
violation prior to civil penalty assessments for violations 
of air, water, or solid waste permits. 



3. Principal Documents Relied On 

o 1991 Oregon Laws, Chapter 650 (House Bill 184-C, 
Engrossed) . 

o Oregon Revised Statutes (ORS) Chapters 183, 468, 468A 
and 468B. 

o Oregon Administrative Rules (OAR) Chapter 340, Division 
12. 

All documents referenced above are available· for review at 
local county courthouses and the Department of Environmental 
Quality (DEQ), Regional Operations Division, Enforcement 
Section, 10th Floor, 811 SW 6th Avenue, Portland, Oregon, 
and all DEQ regional off ices during normal business hours 
(8:00 a.m. to 5:00 p.m., Monday to Friday). 
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DEQ LAND USE EVALUATION STATEMENT 
FOR RULEMAKING 

1. Explain the purpose of the proposed rules. 

The purposes of these proposed rules include: 

Attachment &2. 

(a) implementation of $100,000 civil penalty authority under 
1991 Oregon Laws, Chapter 650, Section 2 (now codified as ORS 
468.996), for reckless or intentional violations that result 
in or create the imminent likelihood for an extreme hazard to 
the public health or which causes extensive damage to the 
environment; 

(b) promulgation of amended rule implementing amended advance 
notice requirements of 1991 Oregon Laws, Chapter 650, Section 
9 (now codified as ORS 468.126), which repealed the former 
advance notice statute and now requires a modified advance 
notice of violation prior to civil penalty assessments only 
for air, water, or solid waste permittees; 

(c) revision of the current enforcement rules; 

(d) revision of OAR 340-11-132(5) pertaining to contested 
case proceedings. 

2. Do the proposed rules affect existing rules, programs or 
activities that are considered land use programs in the DEQ 
State Agency Coordination(SAC) Program? yes_·~- no XX 

2a. If yes, identify existing program/rule/activity. 

2b. If yes, do the existing statewide goal compliance and local 
plan compatibility procedures adequately cover the proposed 
rules? yes~~no (if no,.explain). 

2c. If no, apply criteria 1. and 2. from the other side of this 
form and from Section III Subsection 2 of the SAC program 
document to the proposed rules. In the space below, state 
if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

The proposed rules are not con.sidered actions or programs 
affecting land use because they are not specifically 
referenced in the statewide planning goals, nor are they 
reasonably expected to have significant effects on either: 
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Attachment 

(a) .resources, objectives or areas identified in the 
statewide planning goals, or 
(b) on present or future land uses identified in acknowledged 
comprehensive plans. 

The criteria for this determination are contained in the DEQ 
SAC Program, approved by the Environmental Quality Commission 
on August 10, 1990, and certified by the Land Conservation 
and Development Commission on December 13, 1990. The 
criteria appear in Section III.2, at pp. 21-22 of the SAC 
Program document. 

3. If the proposed rules have been determined a land use 
program under 2. above, but are not subject to existing land 
use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and 
compatibility. 

Division · 
'-/-0- 9?-

Date ' 
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FISCAL AND ECONOMIC IMPACT STATEMENT 
FOR PROPOSED ENFORCEMENT RULES 

Attachment c 

The proposed rules are amendments to the current enforcement rules 
which were last amended in 1990. The fiscal and economic impact 
statement prepared at that time generally still applies. The 
substantive changes in the proposed 1992 amendments have the 
following fiscal and economic impacts: 

Costs 

The proposed enforcement rules would have no significant adverse 
fiscal or economic effect on state agencies, local governmental 
bodies, or members of the.public, including small businesses, 
unless the entity or the person is issued a Formal Enforcement 
Action (as defined in the rules) for a civil violation of state 
environmental laws or rules. Significant adverse fiscal and 
economic effects may result from the assessment and imposition of 
civil penalties or specific Department Orders in accordance with 
these proposed rules. 

The significant adverse fiscal and economic effects to violators 
that may be expected from these proposed revisions to the current 
enforcement rules are as follows: · 

1. Implementation of $100,000 civil penalty authority under 
1991 Oregon Laws, Chapter 650, Section 2 (now codified as ORS 
ORS 468.996), exposes violators to a $100,000 civil penalty 
liability for reckless or intentional violations that result 
in extreme harm to the environment. This is an increase over 
the $10,000 daily maximum that otherwise would have been 
applied under the existing rules; 

2. Implementation of increased civil penalty authority under 
1991 Oregon Laws, Chapter 650, Section 3(a) (amending ORS 
459.995), from $500 daily maximum to $10,000 daily maximum for 
violations of laws, rules, permits, or orders pertaining to 
solid waste as provided by law; 

3. Implementation of new $500 daily maximum civil penalty for 
a city, county, or metropolitan service district that fails to 
provide the opportunity to recycle as required under ORS 
459.165, as set forth in 1991 Oregon Laws, Chapter 385, 
Section 90(c); 

4. Increased civil penalty liability for on-site sewage 
violations by sewage disposal service providers. Existing law 
provides $10,000 daily maximum civil penalty authority for 
violations. Such violations are subject to $500 daily maximum 
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penalties under current rules. Violations by these persons or 
entities will be assessed civil penalties in accordance with 
existing law and subject violators to $10,000 daily maximum 
civil penalties. This proposed rule change will not apply to 
homeowners, only to violations by sewage disposal service 
providers. 

5. Increased civil penalty liability for all other on-site 
sewage disposal violations. Existing law provides $10,000 
daily maximum civil penalty authority for violations. such 
violations are subject to $500 daily maximum penalties under 
current rules. Violations (other than those by sewage 
disposal service providers) will be assessed civil penalties 
in accordance with existing law and limited to a $2,500 daily 
maximum per violation, excluding any additional penalty for 
receipt of economic benefits from noncompliance; 

6. As a sanction for those violators who receive an economic 
benefit ("EB") as a result of noncompliance with environmental 
laws, rules, etc., we propose to separate this concept from the 
other economic consideration ( "economic and financial 
condition," also referred to as "inability to pay") by moving 
the economic benefit calculation to the end of the civil 
penalty formula. The dollar sum of the "EB" will be added to 
the civil penalty for a dollar total within the maximum daily 
limits set by law. 

Benefits 

The proposed rules provide some fiscal and economic benefits to 
all affected persons and entities, including small businesses by 
clarifying several procedural matters. 

First, a violator's inability to pay a civil penalty as assessed 
will be considered by the Department after assessment and prior to 
imposition of the penalty at the request of the violator. The 
proposed rules provide the procedure and criteria for the 
violator to demonstrate to the Department an inability to pay. 
The proposed "inability to pay" rule sets out the Department or 
the Commission's options to progress from placing a violator on a 
payment schedule as a primary option, to reducing the penalty as 
a second option. 

The rule also declares that the Department or Commission may 
impose a penalty that may force a company to go out of business in 
appropriate circumstances, including cases where the violator's 
financial condition poses a serious concern regarding the 
violator's ability or incentive to remain in compliance. This 
also may be considered an adverse fiscal and economic effect, 
depending on the perspective of the observer. 
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Second, the proposed rules clarify potential ambiguities and 
provide for a more efficient processing and enforcement of 
applicable cases by amending certain definitions, specifically 
classing most potential violations, creating the $2,500 matrix, 
eliminating case-by-case risk of harm determinations, and listing 
magnitude determinations for many programs. This will provide 
substantial resource savings in processing and follow-up 
enforcement by the Department and in responding to formal 
enforcement actions by respondents. 

Impacts to Small Businesses 

The proposed rules generally will have the same impacts to small 
businesses as all other persons and entities. Small businesses 
and individuals may derive more benefit from inability to pay 
considerations than large businesses. 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
PROPOSED AMENDMENTS TO THE DEPARTMENT'S RULES 

CONCERNING ENFORCEMENT AND CIVIL PENALTY ASSESSMENT PROCEDURES 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811 S.W. 6th Avenue 
Portland, OR 97204 

1 !/1/86 

0 

Hearing Date: 
Comments Due: 

5/18/92 
5/22/92 

Persons who violate Oregon's environmental statutes, 
rules, permits, .or Department orders and who are 
thereby subject to civil enforcement actions by the 
Department or the Environmental Quality Commission. 

DEQ proposes to amend Chapter 340, Divisions 12 and 
11, dealing with civil enforcement procedures and 
penalty assessments and-hearing officer's authority 
in contested cases. 

Rules implementing new statutory authority for a 
$100,000 maximum civil penalty for intentional or 
reckless violations which result in or create the 
imminent likelihood for an extreme hazard to the 
public health or which cause extensive damage to the 
environment per ORS 468.996. 

o Amendment of advance notice requirements in 
accordance with new statutory authority under ORS 
468.126 pertaining to air, water, or solid waste 
permittees. 

o Revisions which clarify terms and procedures and 
increase efficiency in enforcement procedures and in 
contested case proceedings. 

o Clarification changes resulting in more violations 
being specifically classed, thereby reducing case-by
case assessments of "risk of harm". 

o New rule listing specific magnitude determinations 
for selected program areas. 

o New $2,500 matrix to be utilized for non-industrial 
open burning and non-licensee on-site sewage disposal · 
violations. 

(over) 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229·5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. ~ 1 

1) 



HOW TO 
COMMENT: 

o Persons who violate solid waste and noise laws and 
rules, and sewage disposal services who violate the 
on-site sewage disposal laws and rules, will be 
liable for a civil penalty of up to $10,000 per day 
of violation in comparison to the current rule 
limitation of $500 per day of violation. 

o The base penalty for Class I violations (the most 
serious class of violation) under the $10,000 civil 
penalty matrix, is being increased from $5,000 to 
$6,000 for a major magnitude violation, $2,500 to 
$4,000 for a moderate magnitude violation, and $1,000 
to $2,000 for a minor magnitude violation. 

o New rules applicable to persons who obtain an 
economic be.nefit from noncompliance and to persons 
who may have some inability to pay civil penalties as 
assessed. 

o Revision to Division 11 rule to clarify the 
Department's burden of proof at contested case 
hearings and the hearing officer's standard of 
review. 

Copies of the proposed rule package may be obtained from 
the Regional Operations Division, Enforcement Section, 
DEQ, 811 SW Sixth Avenue, Portland, OR 97204-1390, or at 
any one of DEQ's Regional Offices. 

Central Region: 2146 NE 4th 
Bend, OR 97701 

Eastern Region: 700 SE Emigrant, #330 
Pendleton, OR 97801 

Southwest Region: 201 W Main Street, #2-D 
Medford, OR 97501 

Willamette Valley: 750 Front Street NE, #120 
Salem, OR 97310. 

Oral and written comments will be accepted by a hearing 
officer at any one of the public hearings on Monday, May 
18, 1992, beginning at 11:00 a.m. and continuing until all 
testimony is completed at the following places: 

Pendleton: County Courthouse, Room 114 
216 SE 4th Street 
Pendleton, Oregon 

(next page) 



WHAT IS THE 
NEXT STEP: 

Portland: 

Medford: 

Eugene: 

DEQ Conference Room 3A 
811 SW Sixth Avenue 
Portland, Oregon 

city Hall/City Council Chambers 
411 W 8th Street 
Medford, Oregon 

Harris Hall 
Lane County Courthouse 
125 E. 8th Street 
Eugene, Oregon 
Entrance on 8th and Oak 

Written comments should be sent to the attention of 
Michael Nixon at the address above. For further 
information, contact Michael Nixon at (503) 229-5217, or 
toll-free within Oregon, 1-800-452-4011, ext. 5217. 

After public hearing, DEQ will evaluate the comments, 
prepare a response to the comments, and make a 
recommendation to the Environmental Quality Commission in 
July 1992. The Commission may adopt the Amendments as 
proposed, adopt modified amendments as a result of the 
testimony received, or decline to adopt any amendments. 

W:\RPT\GB11445.51 
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1991 

OREGON 
REVISED 

STATUTES 
INCLUDING 

All material affected by Acts of the 1990 special session of the Sixty-fifth Legislative 
Assembly on May 7, 1990; Acts of the 1991 regular session of the Sixty-sixth 

Legislative Assembly; and Acts approved by the electors at the General Election on 
November 6, 1990 

Volume 8 

Containing, with some exceptions, the statute laws of Oregon of a general, public and 
permanent nature in effect on September 29, 1991, the normal effective date of Acts 

passed by the regular session of the Sixty-sixth Legislative Assembly, which adjourned 
June 30, 1991 

PUBLISHED PURSUANT TO ORS 171.~7;; 

h~· the.· 
LEGISLATIVE COUNSEL Ul\l"'rn:E 

of the 
LEGISLATIVE ASSEMBLY 

of the 
ST..\TI•: OF Olff( :o'I 



Chapter 459 
1991 EDITION 

Solid Waste Control 

SOLID WASTE MANAGEMENT 
(General Provisions) 

459.005 Definitions for ORS 459.005 to 459.426, 
459.705 to 459.790 and 459A.005 to 459A.665 

459.015 Policy 
459.017 Relationship of state to local governments 

in solid waste management 

(State Administration) 
459.o25 General powers and duties of department 
459.oa5 Assistance in development and implemen

tation of solid waste management plans 
and practices and recycling programs 

459.045 Rules 
459.047 Landfill assistance from department; land

fill disposal site certificate; effect of issu
ance 

459.048 Mandated sites in certain counties; estab· 
lishment by state 

459.Glll Procedural rules 
"59.ll53 Powers of department regarding landfill 

disposal siteo 
459.055 Landftlls in farm use areas; waste r& 

duction prol'l"BJDI 
459.om Department to limit waateo allowed in 

landfillo In certain counties 

<Local Administration) 
459.<>65 State preemption; intergovernmental 

agreements authorized 
459JJ75 Acquisition of property for disposal sites 

by cities and countiu 
459.685 County authority outside cities; effect of 

annexation; interagency acreements 
459.()95 Restrictions on authority of local govern

ment units 
459.105 Regulations on use of disposal sites 
4lf&.t'JI$ Civil penalty to enforce ordinance prohib .. 

iting action described in ORS 164. 775, 
164.785 or 164.805 

(Regional Administration) 
459.111 Findings; need for regional coordination 
459.112 Findings; fee for disposal of solid waste 

generated outside region 
459.114 Out-of-region fee differential 
459.118 Intent not to limit right to ban disposal 

of solid waste generated out of region 
459.118 Study of transportation routes and modes 

of transportation for transport of i;>ut·of· 
region solid waste 

459.121 Legislative committee hearing on trans
portation study 

<Marion County Authority) 
459.125 Authority of rtfnrion County uvt'r products 

or by-products of county sites 
459.135 Marion County authority over private fa· 

cility i.n county 

459.145 

459.153 

459.205 
459.215 

459.225 

459.235 

459.236 

459.245 
459.247 

459.250 

459.273 

459.290 

Limits on Marion County authority 
Intent not to discourage recycling 

(Disposal Sites) 
Pennit required 
Exclusion of certain sites from permit re· 

. quirement 
Variances or conditional permits author· 
ized 
Applications for perm.its; fees; bond or let
ter of credit 
Additional permit fees for remedial action 
or removali amount; utilization; eligibility 
of local governments 
Issuance of permits; terms 
Prohibition on disposal of certain solid 
waste at disposal site 
Place for collecting source separated 
recyclable material required. for disposal 
site permit; revision of permits 
Suspension of permlto 
Hearings; appeal 
Cloaure of land disposal site 
Renewal of permit prior to rropoeed clo
sure of disposal site; proof o financial as-
snranee 
Disposition of excess moneys and interest 
received for financial aasurance 
Definitiono for ORS 459.284 and 459.290 

U1e of disposal site fees 
Disposal site rehabilitation and enhanc.,.. 
ment advisory committee 
Surcliarge on solid waste generated out
of-state 

459.298 Amount ot surcharge on solid waste gen· 
erated out·of·state 

459.300 Metropolitan service district site selection 
459.305 Certification that government unit has 

implemented opportunity to recycle; rules; 
fee; special provisions for metropolitan 
service district 

459..110 Surcharge on solid waste disposal; sur
charge use 

459.311 Surcharge for remedial action or removal; 
amount; collection; allocation 

459.315 Definitions for ORS 459.315 to 459.330 

459.320 Disposal site advisory committee; mem· 
bership; terms 

459.32.5 Disposal site advisory committee duties 
459.330 Notification of disposal site advisory com· 

mittce by permittee 
459.335 Use of fees collected by the metropolitan 

ser\'ice district 
4.'i9.:l40 Jmplf.'mt•ntation of the solid waste re· 

duc_•tion program by n1etropolitan service 
district 

45.').345 Metropolitan service district biennial re· 
port to commission 
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459350 Commission review of metropolitan service 
district report 

459.355 Reports by .Department ot Environmental 
Quality to legislature 

(Limitation on Disposal of Certain Radioactive 
Materials) 

(Temporary provisions relating to federal 
deregulation- of certain radioactive materi
als are compiled as notes following ORS 
459.355) 

(Enforcement) 
459.376 Action to enforce regulations or orders 
459.385 Entry upon private premises authorized 

(Infectious Waste Disposal) 
459.3811 Definitions for ORS 459.386 to 459.400 
459.387 Policy 
459.388 Restrictions on discarding, storing or 

transporting infectious waste 
459.390 Procedures for segregation and contain .. 

ment of infectious waste; exemption 
459.395 Treatment of infectious wastes 
459.398 Rules 
459.400 Exceptions 
459.405 Transport of infectious waste; certif

ication; recorda 

(Household and Small Quantity Generator 
Hazardous Waste) 

459.411 Policy 
459.413 Household hsmrdous waste · depota; lo

cation; promotion program 
459.415 Department approval for collection activ .. 

ity required; written proposal 
459.417 Statewide household hazardous waste pub-

lic education prolll:'llDI . 
459.418 Contract for statewide collection of house .. 

hold hsmrdous waate 
Note Study of funding alternatives for manage

ment of household hazardous wsste-1991 
c.385 §13b 

(Plastic Bags) 
459.419 Requirement for retail establishMent sup .. 

plying plastic bags for customer use 

(Pilot Projects for Household Hazardous Waste and 
Small Quantity Generator Hazardous Waste) 

(Temporary provisions relating to the es
tablishment of pilot projects for household 
hazardous waste and small quantity gen .. 
erator hazardous waste) 

<Batteries) 
459.420 Permitted lead-acid battery disposal; dis· 

posal by retailers 
459.422 Acceptance of used batteries by retailers 

and wholesalers 
459.426 Notice to customers 
459.431 Definitions for ORS 459.431 to 459.439 
459.432 Policy 

459.434 Limitations on sule of alkaline manganese 
batteries 

459.436 Limitations on sale or product or battery 
pock containing nickel cadmium battery 
or small lead battery 

459.438 Certification of mercury content of bat~ 
terics sold or offered for sale in Oregon 

459.439 Penalty for violation of ORS 459.434 to 
459.438 

<New Tire Fee) 
459.504 Definitions for ORS 459.504 to 459.619 
459.509 Fee on sale of new replacement tires; re~ 

mittance 
459.514 Exclusions from ORS 459.504 to 459.619 
459.519 Quarterly payment of feesj return; exten· 

sion; interest 
459.524 Nonapplicability of fee 
459.529 Application to sell new tires as retail 

dealer. exception 
459.534 Security; amount 
459.539 Retail dealer certificate 
459.544 Revocation of certificate; refusal to issue 

or renew; notice; appeal 
459.549 Records; contents; preservation; examina~ 

ti on 
459.554 Invoice given by person selling to ultimate 

consumer; contents; preservation 
459.559 Invoices of retail dealer purchases; in· 

spection by department 
459.564 Department administration and enforce-

ment; rules 
459.5611 Prohibited act.I 
469.674 Delinquency penalty 
4159.5'19 Show cause order from tax court; hearlnr, 

appeal 
4159.564 Applicability of provisions of tax la-
459..589 Department determination of amount of 

fee; deficiency determinations; lieu 
459.594 Immediate determination and collection of 

tax 
459.599 Warrant to sheriff to levy upon and sell 

property of delinquent taxpayer; recorclinr. 
execution; agent&; remedies for warrant 
returned not satisfied 

459.604 Refund agreement with goveminc body of 
Indian reservation; appropriation for re· 
fund& 

459.609 Remedies cumulative 
459.614 Disposition of moneys 
459.619 Fees imposed in lieu of all other state or 

local fees on sale of new tires 

(W sste Tire Disposal) 
459.705 Definitions for ORS 459.705 to 459.790 
459.708 Waste tire generatolj requirements 
459.710 Disposal in lsnd disposal site prohibited; 

exceptions; use in construction of reefs 
prohibited; exception 

459.712 Transport without carrier permit prohib-
ited; exceptions 

459.715 Storage prohibited; exceptions 
459.720 Conditions for storage site permit 
459.725 Application for storage site operator or 

carrit>r 
4.59.730 lnforn1ntion in application for storage site 

permit; carrier permit; bond 
459.735 Notificotion of permit application in 

county ot proposed dil!lposal eite 
459.740 Hearing on site pt•rmit Application 

~-
' 

.. 
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459.745 Department action on application; appeal 459.997 Civil and criminal penalties for violation 
459.750 Storage site and carrier permit fees of ORS 459.504 to 459.619 
4.59.755 Revocation of storage site or carrier per· 

mit CROSS REFERENCES 
459.760 Monitoring and inspection of storage site: 

access to site and records 
459.765 Department use of fees 
459.770 Partial reimbursement for purchase or use 

of tire chips; rules 
459.772 Use of processed, source-separated waste 

ti.res for energy recovery 
459.715 Waste Tire Recycling Account; use of 

funds 
459.780 Tire removal or processing plan; f"mancial 

aasistance; department abatement 
459.785 Commission authority to adopt rules 
459.790 Exceptions to ORS 459.705 to 459.785 

ESTABLISHMENT OF SOLID WASTE 
DISPOSAL SITE WITHIN CLACKAMAS, 

MULTNOMAH AND WASHINGTON 
COUNTIES 

(Temporary provisions relating to the es
tablishment of a disposal site within 
Clackamas, Multnomah and Washington 
Counties are compiled as a note following 
ORS 459.790) 

PENALTIES 
459.99'2 Criminal penalties 
459Jl95 Civil penalties 

Environmental Quality Commission, duties and powers 
Ch. 468 ' 

Master plans and service facilities for solid waste dis
posal authorized for certain counties, 451.010 

Metroyolitan service district control over waste disposal 
site modification, 268.318 

Radioactive waste, 469.530 to 469.559 
Reuse and recycling, Ch. 459A 
Sludge, use on agricultural, horticultural or 

silvicultural land, 468B.095 
Vehicles used in refuse operations, maximum single axle 

weight, 818.030 

459.205 to 459.426 

Civil penalty for intentional or reckless violation, 
468.996 

Infectious waste, Public Utility Commission, authority 
over transport, 767 .034 

449.705 to 459.790 

Civil penalty for intentional or reckless violation, 
468.996 
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SOLID WASTE CONTROL 459.997 

be expended to implement the solid waste reduction 
program submitted under section 8, chapter 679, Oregon 
Laws 1985. The metropolitan service district shall subR 
mit a statement of proposed adjustments and changes 
in expenditures under this subsection to the department 
for review. (1985 c.679 §9; 1989 c.763 §17] 

Sec. 10. ORS 459.049 does not apply to a disposal 
site established under this Act other than for the purR 
poses of ORS 215.213 UXil. (1985 c.679 §10] 

459.810 (1971 c.745 §1; renumbered 459A.700 in 1991] 
459.820 (1971 c.745 §2; renumbered 459A.705 in 1991] 
459.830 (1971 c.745 §3; 1973 c.758 §1; renumbered 

459A. 710 in 1991) 
459.840 (1971 c.745 §4; 1973 c.758 §2; 1981 e.513 §1; 

renumbered 459A.715 in 1991) 
459.850 (1971 c.745 §5; 1977 c.151 §1; 1977 c.157 §1; 

1979 c.188 §1; renumbered 459A.720 in 1991] 
459.860 (1971 c.745 §6; 1973 c.693 §1; renumbered 

459A. 725 in 1991] 
459.870 (1971 c.745 §7; renumbered 459A.730 in 1991] 
459.880 [1971 c.745 §8; 1973 c.758 §3; renumbered 

459A. 735 in 1991) 
459.890 (1971 c.745 §9; renumbered 459A.740 in 1991] 

PENALTIES 
459.990 (1967 c.428 §16; 1969 c.593 §48; subsection (2) 

enacted as 1969 c.509 §6; repealed by 1971 c.648 §33] 

459.992 Criminal penalties. (1) The fol
lowing are Class A misdemeanors: 

(a) Violation of rules or ordinances 
adopted under ORS 459.005 to 459.105, 
459.205 to 459.245 and 459.255 to .459.385. 

(b) Violation of ORS 459.205. 
(c) Violation of ORS 459.270. 
(d) Violation of ORS 459A.080. 
(2) Each day a violation referred to by 

subsection (1) of this section continues con
stitutes a separate offense. Such separate of
fenses may be joined in one indictment or 
complaint or information in several counts. 

(3) Violation of ORS 459A 705, 459A 710 
or 459A.720 is a Class A misdemeanor. 

( 4) In addition to the penalty prescribed 
by subsection (3) of this section, the com
mission or the State Department of Agricul
ture may revoke or suspend the license of 
any person who willfully violates ORS 
459A.705, 459A.710 or 459A.720, who is re
quired by ORS 474.105 and 474.115 and ORS 
chapter 471 or 635, respectively, to have a 
license. [Subsections (1), (2) and (3) enacted as 1971 
c.648 §20; subsection (4) enacted as 1971 c.699 §20; sub
sections (5) and (6) enacted ns 1971 c.745 §10; 1973 c.835 
§158; 1977 c.867 §22; 1981 c.81 §2; 1981 c.709 §17; 1983 
c.729 §17; 1983 c.766 §8; subsections (3) and (4) renum
bered 466.9951 

459.995 Civil penalties. (1) In addition to 
any other penalty provi<le.<l hy law: 

(a) Any person \\'ho violnt(•s f)l{S -1GH.'...!Ofl, 
459.270, 459A.OO:i to .. 1riHA.lifi;) or the pro
visions of ORS 459.386 to •15!!.400, 459.•1:),I, 
459.705 to 459.790. ~!i!JA.li7f, to ~;i!Jt\.li.~:1 or 
any rule or order of the Environmental 

Quality Commission pertaining to the dis
posal, collection, storage or reuse or recycl
mg of solid wastes, as defined by ORS 
459.005, or any rule or order pertaining· to 
the disposal, storage or transportation of 
waste tires, as defined by ORS 459. 705, shall 
incur a civil l'enalty not to exceed $10,000 a 
day for each day of the violation. 

(b) Anv person who violates the pro
visions of ORS 459.420 to 45G.426 shall incur 
a civil penalty not to exceed $500 for each 
violation. Each battery that is disposed of 
improperly shall be a separate violation. 
Each day an establishment fails to post the 
notice required under ORS 459.426 shall be 
a separate violation. 

(c) For each day a city, county or metro
politan service district fails to provide the 
opportunity to recycle as required under 
ORS 459A.005, the city, county or metropol
itan service district shall incur a civil pen
alty not to exceed $500 for each violation. 

(2) Any civil penalty authorized by sub
section (1) of thls section shall be imposed in 
the manner provided by ORS 468.135. (1973 
c.835 §130; 1977 c.317 §1; 1981 c.709 §18; 1983 c.703 §16; 
1983 c. 729 §18; 1983 c.766 §9; subsections (2) and (3) re· 
numbered 466.880; 1987 c.706 §19; 1989 c,290 §7; 1989 c.763 
§14; 1991 c.385 §§14, 90; 1991 c.650 §3; 1991 c.653 §8; 1991 
e.734 §32; 1991 c.882 §13] 

459.997 Civil and criminal penalties for 
violation of ORS 459.504 to 459.619. (1) If 
a person or an officer or employee of a cor
poration or a member or employee of a part
nershlp violates ORS 459.569 (l)(a) or (b), the 
Department of Revenue shall assess against 
the person a civil penalty of not more than 
$1,000. The penalo/ shall be recovered as 
provided in subsection (4) of this section. 

(2) A person or an officer or employee of 
a corporation or a member or emplOyee of a 
partnershlp who violates ORS 459.569 (l)(c) 
or (2), is liable to a penalty of not more than 
$1,000, to 'be recovered in the manner pro
vided in subsection (4) of this section. 

(3) If any person violates any provision 
of ORS 459.504 to 459.619 other than ORS 
459.569, the department shall assess against 
the person a civil penalty of not more than 
$1,000, to be recovered as provided in sub
section ( 4) of this section. 

(4) Any person against whom a penalty 
is assessed under this section may appeal to 
the director as provided in ORS 305.275. If 
the penalty is not paid within 10 days after 
the order of the department becomes final, 
the department may record the order and 
collect the nn1nunt assessed in the same 
nlanner a:-; i1H'n1nf' tax delicif'ncies are re· 
curded and culkrtr·d under OHS 3J.l.43rl. i1U87 
(,' 706 §.1.11 

Nott•: ·15!1.~i.fi' wa:; enacted into luw by the Leg"isla
tivt> A:o~P1nhly hut W<\S nnt ndrlf'rl tn or mndc R p:irt of 
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ORS chapter 459 or 459A or any series therein by leg
islative action. See Preface to Oregon Revised Statutes 
for further explanation. 

Note: See note Wlder 459.504. 
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Chapter 468 
1991 EDITION 

Environmental Quality Generally 

GENERAL ADMINISTRATION 
468.005 Definitions 
468.010 Environmental Quality Commission; ap

pointment; confirmation; term; compen
sation and expenses 

468.015 Functions of commission 
468.020 Rules and standards 
468.030 Department of Environmental Quality 
468.035 Functions of department 
468.0to Director; salary 
468.()45 Functions of director; delegation 
468.050 Deputy dh-ector 
468.055 Contracts with Health Division · 
468.000 Enforcement of rules by health agencies 
468.005 Issuance of permits; content; fees; use 
468.070 Denial, modification, suspension or revo-

cation of perm.its 
468.075 Revolving fund; uses 

UNIFORM TRANSBOVNDARY 
POLLUTION RECIPROCAL ACCESS ACT 

468.078 Del!nitions for ORS 468.078 to 488.0SO 
468.078 Action for pollution originatinll In Oregon 
468.6'79 Action for pollution originating In 

reciprocating jurisdiction 
468.080 Applicability of Orei:on law 
468.081 Rights of injured person 
468.083 Right conferred under ORS 468.076 to 

488.087 In addition to other rights 
468Jl8G Sovereign immunity defense 
468.087 Application and construction of ORS 

468.o78 to 468.087 
468.089 Short title 

ENFORCEMENT 
468.tl90 Complaint procedure 
468.095 Investigatory authority; entry on premises; 

status of records · 
468.100 Enforcement procedures; powers of re· 

gional authorities; status of procedures 
468.110 Appeal; power of court to stay enforce· 

ment 
468.115 Enforcement in cases of emergency 
468.120 Public hearings; subpoenas, oaths, depo· 

sitions 
468.126 Advance notice 
468.130 Schedule of civil penalties; factors to be 

considered in imposing civil penalties 
468.135 Imposition of civil penalties 
468.140 Civil penaltit>s for specified violations 

POJ.I.!CTION ('OSTHOL FM'ILITIES TAX 
CllEU!T 

468.15-0 Field snnitntion und 1ilraw utiliz.ation 1t1Hl 

dh1po• .. l methods us "pollution l'Ontrol fa
cilities" 

468.155 Definitions for ORS 468.155 to 468.190 
4G8.160 Policy 
468.165 Application for certification of pollution 

control facilities; fees 
468.170 Action on application; rejection; appeal; 

issuance of certificate; certification 
468.180 Conditions for issuance of certificate under 

ORS 468.170 
468.185 Procedure to revoke certification; reinw 

statement 
468.190 Allocation of costs to pollution control 

STATE POLLUTION CONTROL BONDS 
468.195 Issuance of bonds authorized; principal 

amount 
461Ull5 Pollution Control Fund 
468.220 Depatj:ment to administer fund; uses; leg

islative approval of grants; administrative 
assessment 

468.2211 Investment yield on undistributed bond 
funds and revenues 

468.230 Pollution Control Sinking Fund; use; limi .. 
tation 

468.240 . Remedy where default occurs on payment 
to state 

488.zcG Acceptance of federal funds 
468.2.50 Participation in matching fund programs 

with Federal Government 
468.2113 Authority of director to act to benefit fund 
468.2511 Limit on i:rants and loans 
468.260 Return of unexpended funds to state re· 

quired; use of returned funds 

COUNTY POU.UTION CONTROL 
FACILITIES 

468.263 Definitions for ORS 468.263 to 468.272 
468.264 Policy 
468.26G Powers or county over pollution control 

facilities 
468.266 Issuance or bonds 
468.267 Security for bonds 
468.268 Enforcement of bond obligation 
468.269 Trustees; powers 
468.270 Tax status of leasehold interest in facilities 
468.271 Effect on procedure of awarding contracts; 

construction 
468.272 Application of other laws relating to bonds 

FINANCING TREATMENT WORKS 
468.423 Definitions for ORS 468.423 to 468,440 
4~..l.2.5 Policy 
·UiR.427 \\'att:'r Pollution Control Revolving Fund; 

.uJ.H.-1'.!!J 
4fi8.13.1 

·H;H.4.17 

soun·t•s 

t •_..,t•s of rl'VOl\'int.:: fund 

1lutiPs of dcpurtmt•Hl 

Lonn upplicutions; t.·li~ihility; wuiver; de
fnult r€'medy 
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468.439 Borrowing authority of public agency 
468.440 Lonn terms and interest rates; consider· 

otions 

RESOURCE CONSERVATION TRUST 
FUND 

(Generally) 
468.659 Definitions for ORS 468.659 to 468.685 
468.660 Legislative findings 
468.661 Authority to acquire property in con· 

nection with projects 
468.662 Resource Conservation Trust Fund; subac· 

counts; sources 
468.663 Fund to supplement traditional sources of 

funding environmental and natural re
sources activities 

468.664 Resource Cons~rvation Sinking Fqnd; pur
poses; sources 

468.665 Determination of amount of money avail· 
able for funding habitat and waste re
duction programs 

468.666 

468.668 

468.671 

(Habitat Conservation) 
Habitat Conservation Trust Fund Board; 
membership; terms 
Advisory and technical committees 
Plan to determine eligibility of habitat 
conservation projects for funding; contents 
Review and approval of plan 
Allocation of moneys according to plan 
Allocation of moneys in habitat conserva~ 
tion subaccount 
Nomination of habitat conservation project 
Rules 

468.674 Staffing of habitat conservation projects 

(Waate Reduction) 
468.675 Waste Reduction Trust Fund Board; mem

bership; term.a 
468.676 Advisory and technical committees 
468.677 Plan to determine eligibility of resource 

recycling projects for funding; contents 
468.678 Review and approval of plan 
468.679 Allocation of moneys according to plan 
468.680 Allocation of moneys in waste reduction 

subaccount 
468.681 Nomination of resource recycling project 
468.682 Rules 
468.683 Staffing of resource recycling projects 
468.685 Waste diversion credit; qualification 

USED OIL RECYCLING 
468.850 Definitions for ORS 468.850 to 468.871 
468.853 Legislative findings 
468.856 Used oil to be collected and recycled 
468.859 Used oil information center; public educa· 

tiun 
468..862 Recycling infurmntion to he posted 
4f'8.86.S J>rohihih.•d disposnl of ust•rl oil 
·tfi8.8(i8 Enf11n·Pn1t'nt pu"'l'rs of l'Onln1ission 

4HH.x6!J l 1Sl', mnnni.:1•mt•nt, disposnl und rt•sour('l' 
rcl'uvt·ry; 1·ult•-; 

468.870 U8e for dust suppression or as herbicide 
4f;R.R71 Shor·t titlt• 

RECLAIMED PLASTIC PRODUCT TAX 
CREDIT 

468.925 Definitions for ORS 468.925 to 468.965 
468JJ30 Policy 
468.935 Application for certificntion of investment 

to collect, transport or process reclaimed 
plastic or manufacture reclaimed plastic 
product 

468.940 Action on application; rejection; appeal; 
certification of investment 

468.945 Preliminary certification of investment 
468.950 Final certification 
468.955 Revocation of certificate; consequences 
468.960 Allocation \lf costs to collect, transport or 

process .reclaimed plastic or manufacture 
reclaimed plastic product 

468.965 Limit on costs certified by commi~sion for 
tax credit. 

PENALTIES 
468.9£rJ Penalties for pollution offenses 
468.996 Civil penalty for intentional or reckless 

violation 
468.997 Joinder of certain offenses 

CROSS REFERENCES 

Administrative procedures, 183.310 to 183.550 

Air pollution generally, Ch. 468A 

Air pollution, indoor, 433.502 to 433.526 

Civil . penalty for intentional or reckless violation, 
468.996 

Forest practices to comply with pollution laws, 527. 724 
Global warming, strategy for reducing emission of gases 

that contribute to, participation by Environmental 
Quality Commission, 469.060 

Health hazard annexation or district formation, facili· 
ties and services, boundaries, 431.705 to 431.760 

In-stream water right applications, 537.336 

Notice to department by Health Division if water sam· 
· piing detects certain contaminants, 448.150 
Recycling, Ch. 459A 
Solid waste, Ch. 459 

Tributyltin, brochure, 634.525 
Volunteering assistance or advise related to clean up 

of hazardous material, liability limitation, 30.490 to 
30.497 

Water pollution generally, Ch. 468B 

468.030 

Committee on Synthetic Chemicals in the Environment, 
membership, 634.352 

Hydroelectric power development; policy; effect of 
projects, 543.015, 543.017, 543.255, 543.257 

468.035 

Cleanup of chemicals at alleged site of illegal drug 
ntanufacturing, 475.405 to 475.495 

468.045 

(;potheminl wPll drilling upplicut1ons, 522.005, 522.125 

468.160 

Tax n•lit.f, :l07.40ri, :114.2:15, :116.097, 317.116 
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468.165 468.195 w 468.260 

Tax credit for corporations owning pollution control Certification to Executive Department of bonded debt 
facilities, 317.116 service amounts, 291.445 

t 
; 
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ENVIRONMENTAL QUALITY GENERALLY 468.035 

GENERAL ADMINISTRATION 
468.005 Definitions. As used in ORS 

448.305, 454.010 to 454.040, 454.205 to 454.255, 
454.405, 454.425, 454.505 to 454.535, 454.605 to 
454.745 and ORS chapters 468, 468A and 
468B, unless. the context requires otherwise: 

(1) "Commission" means the Environ
mental Quality Commission. 
· (2) "Department" means the Department 

of Environmental Quality. 
(3) "Director;' means the Director of the 

Department of Environmental Quality. 
( 4) "Order" mis the same meaning as 

given in ORS 183.310. 
(5) "Person" includes individuals, coryo· 

rations, associations, firms, partnerships, 
joint stock companies, public and municipal 
corporations, political subdivisions, the state 
and any agencies thereof, and the Federal 
Government and. any agencies thereof. 

(6) "Rule" has the same meaning as given 
in ORS 183.310. 

(7) "Standard" or "standards" means such 
measure of quality or purity for air or for 
any waters in relation to their reasonable or 
necessaryr use as may be established by the 
commisston pursuant to ORS 448.305, 454.010 
to. 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745 
and ORS chapters 468, 468A and 468B. 
(Formerly 449.()01] 

468.010 Environmental Quality Com
m1ss1on; appointment; confirmation;· 
term; compensation and expenses. (1) 
There is created an Environmental Quality 
Commission. The commission shall consist of 
five members, appointed by the Governor, 
subject to confirmation by the Senate as 
provided in ORS 171.562 and 171.565. 

(2) The term of office of a member shall 
be four years, but the members of the com
mission may be removed by the Governor. 
Before the expiration of the term of a mem
ber, the Governor shall appoint a successor 
to assume the duties of the member on July 
1 next following. A member shall be eligible · 
for reappointment, but no member shall serve 
more than two consecutive terms. In case of 
a vacancy for any cause, the Governor shall 
make an appointment to become immediately 
effective for the unexpired term. 

(3) A member of the commission is enti
tled to compensation and expenses as pro
vided in ORS 292.495. [Formerly 449.0161 

468.015 Functions of commission. It is 
thl' t'urn:tion of the con1n1issiun to establish 
the poli<'iL'S fur the opL•rntion <.if the dcpurt-
1ncnt in a rnnnnl1r consistent \Vilh the poli
cies and purpo"•s of ORS ·148.305, 454.010 to 

454.040, 454.205 to 454.255, 454.405, 454.425, 
454.505 to 454.535, 454.605 to 454.745 and 
ORS chapters 468, 468A and 468B. In addi
tion, the commission shall perform any other 
duty vested in it by law. [1973 c.835 §41 

468.020 Rules and standards. (1) In ac
cordance with the applicable provisions of 
ORS 183.310 to 183.550, the commission shall 
adopt such rules and standards as it consid
ers necessary and proper in performing the 
functions vested by law in the commission. 

(2) Except as provided in ORS 183.335 (5), 
the commission ·shall cause a public hearing 
to be held on any proposed rule or standard 
prior to its adoption. The hearing may be 
before the commission, any designated mem
ber thereof or any person designated by and 
acting for the commission. [Formerly 449.173; 
1977 c.~8 §1] 

468.030 Department of Environmental . 
Quality. There is hereby established in the 
executive-administrative branch of the gov
ernment of the state under the Environ
mental Quality Commission a department to 
be known as the Department of Environ
mental Quality. The department shall consist 
of the director of the department and all 
personnel employed in the department. 
(Formerly 449.0321 

468.035 Functions of department. (1) 
Subject to policy direction by the commis· 
sion, the department: 

(a) Shall encourage voluntary cooper
ation hr the peo1>le, municipalities, counties, 
industnes, agriculture, and other pursuits, in 
restoring and preserving the quality and pu
rity of the air and the waters of the state in 
accordance with rules and standards estab
lished by the commission. 

(b) May conduct and prepare, independ
ently or in cooperation with others, studies, 
investigations, research and programs per
taining to the quality and purity of the air 
or the waters of the state and to the treat
ment and disposal of wastes. 

(c) Shall advise, consult, and cooperate 
with other agencies of the state, political 
subdivisions other states or the Federal 
Government' in respect to any proceedings 
and all matters pertaining to control of air 
or water pollution or for the formation and 
submission to the legislature of interstate 
pollution control compacts or agreements. 

(d) May employ personnel, includin~ spe
cialists consultants and hearmg ofhcers, 
purcha~e materials and supplies, and enter 
into contracts necessary to carry out the 
purposes set forth in ORS 448.30.5, 454.910 t;> 
454.040, 454.205 to 454.255, 454.405, _4'>4.42'>, 
454.G05 to 454.535, 454.605 to 454. t4G and 
ORS chnptcrs 461', 468A and 468B. 

1 
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(e) Shall conduct and supervise programs 
of air and water pollution control education, 
including the preparation and distribution of 
information regarding air and water pol
lution sources and control. 
_ <D Shall provide advisory technical con

sultation and services to units of local gov
ernment and to state agencies. 

(g) Shall develop and conduct demon
stration programs in cooperation with units 
of local government. 

(h) Shall serve as the agency of the state 
for receipt of moneys from the Federal Gov
ernment or other public or private agencies 
for the purposes of .~jr !Ind water-poll\ltion 
control, studies or r.esearch and to expend 
moneys after appropriation thereof for the 
purposes given. 

(i) Shall make such determination of pri
ority of air or water pollution control 
projects as may be necessary under terms of 
statutes enacted by the Congress of the 
United States. 

(j) Shall seek enforcement of the air and 
water pollution laws of the state. 

(k) Shall institute or cause to be insti
tuted in a court of competent jurisdictjon, 
proceedings to comJlel compliance with any 
Tule or standard adopted or any- order or 
permit, or condition thereof, issued pursuant 
to ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 
454.605 to 454.745 and ORS chapters 468, 
468A and 468B. 

(L) Shall encourage the formulation and 
execution of plans in conjunction with air 
and water pollution control agencies or with 
associations of counties, cities, industries 
and other persons who severally or jointly 
are or may be the source of air or water 
pollution, for the prevention and abatement 
of pollution. 

(m) May determine, by means of field 
studies and sampling, the degree of air or 
water pollution in various regions of the 
state. 

(n) May perform such other and further 
acts as may be necessary, proper or desirable 
to carry out effectively the duties, powers 
and responsibilities of the department as set 
forth in ORS 448.305, 454.010 to 454.040, 
454.205 to 454.255, 454.405. 454.425. 454.505 to 
454.535, 454.605 to 454.745 and ORS chaptPrs 
468, 468A and 468B. 

(o) Shall coordinate anv activitlt'' of tlw 
department related to n \vO.tprshed. enhalll't•~ 
Int•nt \Jrojcct appro\'c'd hy tht· ( ~o\·t·rn111·'s 
\Vaters 'led ~~nhancPn1ent T~onrd unrlPr ( lK.S 
541.375 with activities of other cooperating . 
state and federal ngcncies pnrticipntlng in 
the project. 

·. l' 

(2) Nothing in this section shall affect 
the authority of the Health Division to make 
and enforce rules: 

(a) Regarding the quality of water for 
human or animal consumption pursuant to 
ORS 448.115 to 448.325, 624.010 to 624.120 
and 624.310 to 624.440; and 

(b) Regarding the quality of water for 
public swimming places pursuant to ORS 
431.110. [Formerly 449.082; 1983 c.740 §181; 1987 c.734 
§11] 

468.040 Director; salary. The commis
sion shall appoint a director who shall hold 
office at the pleasure of the commission. The 
salary of the director shall be fixed by the 
commission unless otherwise provided by 
law. [Formerly 449.026] 

468.045 Functions of director; deleg
ation. (1) Subject to policy direction by the 
commission, the director sliall: 

(a) Be administrative head of the depart
ment; 

(b) Have power, within applicable budg
etary limitations, and in accordance with 
ORS chapter 240, to hire, assign, reassign, 
and coordinate personnel of the department; 

(c) Administer and enforce the laws of 
the state concerning environmental quality; 
and 

(d) Be authorized to particiQate in any 
proceeding before any_ public officer, com
mission or body of the United States or any 
state for the purpose of representing the cit
izens of Oregon concerning environmental 
quality. 

(2) In addition to duties otherwise · re
quired by law, the director shall prescribe 
regulations for the government of the de
partment, the conduct of its employees, the 
assignment and performance of its business 
and the custody, use and preservation of its 
records, papers and property in a manner 
consistent with applicable law. 

(3) The director may delegate to any of 
the employees of the department the exercise 
or discharge in the director's name of any 
power, duty or function of whatever charac
ter, vested in or imposed by law upon the 
director. The official act of any such person 
so acting in the director's name and by the 
authority of the director shall be considered 
to be an official act of the director. [Formerly 
·1·1~l.02RI 

-168.050 Deputy director. (1) With the 
appr1>\'nl of the con11ni:>:'ion, the director n1ay 
appt1int a dPput.y dirl·,·tor 111 the• unclassified 
.;:;;rr\'irP \\'hn shull serYe :it thr plrasure of lhe 
dirt·<·!or 'l'ltP dt'JH1ty din,1.:tor shall have full 
authoritv to act for thP director, subject to 
d1n•ct101);; nf !ht· dirl'l'l11r. 1'he aµpuintn1ent 
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of the deputy director shall be by written 
order, filed with the Secretary of State. 

(2) The deputy director shall receive such 
salary as may be provided by law or, if not 
so J'rovided, as may be fixed by the director, 
an shall be reimbursed for all expenses ac
tually and necessarily incurred by the deputy 
director in the performance of the official 
duties of the deputy director. (1973 c.291 §2] 

Note: 468.050 was enacted into law by the Legisla
tive Assembly but was not added to or made a part of 
ORS chapter 468 or any series therein by legislative 
action. See Preface to Oregon Revised Statutes for fur
ther explanation. 

468.055 Contracts with Health Divi
sion. In addition to the authority granted 
under ORS 190.003 to 190.110, when author
ized by the commission and the Health Divi
sion, the director and the Assistant Director 
for Health may contract on behalf of their 
respective agencies for the purposes of car
rying out the functions of either agency, de
fining areas of responsibility, furnishing 
services or employees by one to the other 
and generally providing cooperative action in 
the interests of public health and the quality 
of the environment in Oregon. Each con
tracting agency is directed to maintain liai
son with the other and to cooperate with the 
other in all matters of joint concern or in· 
terest. [Formerly 449.062] 

468.060 Enforcement of rules by 
health agencies. On its own motion after 
public hearing, the commission may grant 
specific authorization to the Health Division 
or to any county, district or city board of 
health to enforce any rule of the commission 
relating to air or water pollution or solid 
wastes. [Formerly 449.064] 

468.065 Issuance of permits; content; 
fees; use. Subject to any specific require
ments imposed by ORS 448.305, 454.010 to 
454.040, 454.205 to 454.255, 454.405, 454.425, 
454.505 to 454.535, 454.605 to 454.745 and 
ORS chapters 468, 468A and 468B: 

(1) Applications for all permits author
ized or required by ORS 448.305, 454.010 to 
454.040, 454.205 to 454.255, 454.405, 454.425, 
454.505 to 454.535, 454.605 to 454.745 and 
ORS chapters 468, 468A and 468B shall be 
made in a form prescribed by the department . 

. Any permit issued by the department shall 
specify its duration, and the conditions for 
compliance with the rules and standards, if 
any, adopted by the commission pursuant to 
ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 
454.605 to 454.745 and ORS chapters 468, 
468A and 468Il. 

(2) By rule nnd after hearing, the corn· 
mission may establish a schedule of fees for 
permits issued pursuant to ORS 468A.040, 
468A.045, 468A.155 and 468Il.050. Except as 

provided in ORS 468A.315, the fees contained 
in the schedule shall be based upon the an
ticipated cost of filing and investigating the 
application, of issuing or denying the re
quested permit, and of an inspection pro!S"am 
to determine compliance or noncompliance 
with the permit. The fee shall accompany 
the application for the permit. The fees for 
a permit issued under ORS 468B.050 may be 
imposed on an annual basis. 

(3) An applicant for certification of a 
project under ORS 468B.040 or 468B.045 shall 
pay as a fee all expenses incurred by the 
commission and department related to the 
review and decision of the director and com
mission. These expenses may include legal 
expenses1 expenses incurred in processing 
and evruuating the application, issuing or 
denying certification and expenses of com
missioning an independent study by a con
tractor of any aspect of the proposed project. 
These expenses shall not include the costs 
incurred in defending a decision of either the 
director or the commission against appeals 
or legal challenges. Every applicant for cer
tification shall submit to the department a 
fee at the same time as the application for 
certification is filed. The fee for a new 
prilject shall be $5,000, and the fee for an 
existing_ project needing relicense . shall be 
$3,000. To the extent possible, the full cost 
of the investigation shall be paid from the 
application fee paid under this section. How
ever, if the costs exceed the fee, the appli
cant shall pay any excess costs shown in an 
itemized statement prepared by the depart
ment. In no event shall the department incur 
expenses to be borne by the apJ?licant in ex
cess of 110 percent of the fee mitially paid 
without prior notification to the applicant. In 
no event shall the total fee exceed $40,000 
for a new project or $30,000 for an existing 
project needing relicense. If the . costs are 
less than the initial fee paid, the excess shall 
be refunded to the applicant. 

( 4) The department may require the sub
mission of plans, specifications and cor
rections and revisions thereto and such other 
reasonable information as it considers neces
sary to determine the eligibility of the appli
cant for the permit. 

(5) The department may require periodic 
reports from persons who hold permits under 
ORS 448.305, 454.010 to 454.040, 454.205 to 
454.225, 454.405, 454.425, 454.505 to 454.535, 
454.605 to 454.745 and ORS chapters 468, 
468A and 468B. The report shall be in a form 
prescribed by tbe department and shall con
tain such information as to the amount and 
nature or con1rnon description of the 
pollutant, contaminant or waste and such 
other information as the department may re
qtnre. 
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(6) Any fee collected under this section 
or ORS 468A.315 shall be deposited in the 
State Treasury to the credit of an account 
of the department. Such fees are contin
uously appropriated to meet the administra
tive expenses of the program for which they 
are collected. Any fees collected under ORS 
468A.315 in any biennium that exceed the 
legislatively approved budget, including 
amounts authorized by the Emergency Board 
for the federal operating permit program for 
such biennium, shall be credited toward the 
federal operating permit program budget for 
the following biennium. The fees collected 
under this section or ORS 468A.315 by a re
gional air pollution control authority pursu
ant to a permit program authorized by the 
commission shall be retained by and shall be 
income to the regional authority. Such fees 
shall be accounted for and expended in the 
same manner as are other funds of the re
gional authority. However, if the department 
finds after hearing that the permit program 
administered by the regional authority does 
not conform to the requirements of the per
mit program approved by the commission 
pursuant to ORS 468A.155, such fees shall be 
deposited and expended as are permit fees 
submitted to the department. [Formerly 449.733; 
1975 c.445 §7; 1983 c.144 §2; 1983 c.740 §182; 1989 c.199 §1; 
1989 c.833 §77; 1991 c. 723 §1; 1991 c. 752 §15] 

468.070 Denial, modification, suspen· 
sion or .revocation of permits. (1) At any 
time, the department may refuse to issue, 
modify, suspend, revoke or refuse to renew 
any permit issued pursuant to ORS 468.065 
if it finds: · 

(a) A material misrepresentation or false 
statement in the application for the permit. 

(b) Failure to comply with the conditions 
of the permit. . . 

(c) Violation of any applicable provisions 
of ORS 466.605 to 466.680, 466.880 (3) and (4) 
and 466.995 (3) or ORS chapters 468, 468A 
and 468B. 

(d) Violation of any applicable rule, 
standard or order of the commission. 

(2) The department may modify any per
mit issued pursuant to ORS 468.065 if it finds 
that modification is necessary for the proper 
administration, implementation or enforce
ment of the provisions of ORS 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745. 
466.605 to 466.690 and ORS chapters 468, 
468A and 468B. 

(3) The procedure for modification, sus
pension, revocation or refusal to issue or re
new shall be the procedure for a contested 
case as provided in ORS 183.310 to 183.550. 
f197J c.835 §14; 1979 c.184 §1; 198G c,733 §221 

468.075 Revolving fund; uses. ( 1) On 
written request of the director of the depart
ment or the authorized representative of the 
director, the Executive Department shall 
draw warrants on amounts appropriated to 
the department for operating expenses for 
use by the department as a revolving fund. 
The revolving fund shall not exceed the ag
gregate sum of $10,000 including unreim
bursed advances. The revolving fund shall be 
deposited with the State Treasurer to be held 
in a special account against which the de
partment may draw checks. 

(2) The revolving fund may be used by 
the department to pay for tr.ave! expenses, or 
advances therefor, for employees of the de
partment and for any consultants or advisers 
for whom payment of travel expenses is au
thorized by law or for purchases required 
from time to time or for receipt or disburse
ment of federal funds available under federal 
law. 

(3) All claims for reimbursement of 
amounts paid from the revolving fund shall 
be approved by the department and by the 
Executive Department. When such claims 
have been approved, a warrant covering 
them shall be drawn in favor of the depart
ment and charged against the appropriate 
fund or account, and shall be used to reim-

. burse the revolving fund. [Formerlr 449.034; 1977 
c.704 §7] 

UNIFORM TRANSBOUNDARY 
POLLUTION RECIPROCAL ACCESS 

ACT 
468.076 Definitions for ORS 468.076 to 

468.089. As used in ORS 468.076 to 468.089: 
(1) "Person" means an individual, corpo· 

ration, business trust, estate, trust, partner
ship, association, joint venture, government 
in its private or public capacity, govern
mental subdivision or agency, or any other 
legal entity. . 

(2) "Reciprocating jurisdiction" means a 
state of the United States of America, the 
District of Columbia, the Commonwealth of 
Puerto Rico, a territory or possession of the 
United States of America or a province or 
territory of Canada, that has enacted an Act 
to provide substantially equivalent access to 
its courts and administrative agencies as 
provided in ORS 468.076 to 468.087. [1991 c.826 
§21 

Note: 468.076 to 468.089 were enacted into law by 
the Lcbrislalivt' Assembly but were not nddcd to or made 
a prirt of ORS chnptcrs 468, 46RA nnd 468D or any series 
thPrt•in hy lc~i!llntivc action. Sec Preface to Oregon Re
\'l:>t:d St.1tutc',.; for further cx.plnnation. 

468.078 Action for pollution orib>inat
inJ! in ()reg-on. J\ny pL•rson in a 
reci µrul:a Ling j uri:;Jictiun n1uy bring an 
action or othrr procPeding in Oregon for in-

;1, /</.•_ 
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jury or threatened injury to property or per
son in the reciprocating jurisdiction caused 
by pollution originating, or that may origi
nate, in Oregon. [1991 c.826 §3] 

Note: See note under 468.076. 

468.079 Action for pollution originat
ing in reciprocating jurisdiction. A .Person 
who suffers, or is threatened with, inJury to 
the person or property in a reciprocating ju
risdiction caused by pollution originating, or 
that may originate, in Oregon, has the same 
rights to relief with respect to the injury or 
threatened injury, and may enforce those 
rights in Oregon as if the injury or threat
ened injury occurred in Oregon. (1991 c,826 §41 

Note: See note under 468.076. 

468.080 Applicability of Oregon law. 
The law to be applied in an action or other 
proceeding brought under ORS 468.076 to 
468.087, including what constitutes "pol
lution," is the law of Oregon excluding 
Oregon's choice of law rules. Nothing in 
ORS 468.076 to 468.087 restricts the applica· 
bility of federal law in actions in which fed
eral law is preemptive. Nothing in ORS 
468.076 to 468.087 determines whether state 
law or federal law applies in any particular 
legal action. (1991 c.826 §51 

Note: See note under 468.076. 

468.081 Rights of injured person. ORS 
468.076 to 468.087 do not accord a person in· 
jured or threatened with injury in another 
jurisdiction any rights superior to those that 
the .Person would have if injured or threat
ened with injury in Oregon. [1991 c.826 §6] 

Note: See note under 468,076. 

468.083 Right conferred under ORS 
468.076 to 468.087 in addition to other 
rights. The right provided in ORS 468.076 to 
468.087 is in addition to, and not in 
derogation of, any other right. (1991 c.826 §7] 

Note: See note under 468,076. 

468.085 Sovereign immunity defense. 
The defense of sovereign immunity is appli
cable in any action or other proceeding 
brought under ORS 468.076 to 468.087 only 
to the extent that ·it ·would apply to a person 
injured or threatened with injury in Oregon. 
[1991 c.826 §8] 

Note: See note under 468.076. 

468.087 Application and construction 
of ORS 468.076 to 468.087. ORS 468.076 to 
468.087 shall be applied and construed to 
carry out the general purpose of ORS 468.076 
to 4GH.089 to make uniform the law with re
spect to the subject of ORS 468.076 to 468.089 
arnong thl' juriscli~tions Pnncting it. !1991 c.R'2G 
~'.Ji 

·Hl8.08!J Short title. ()[{::; ·HiH.076 to 
4G8.087 'hall be known and may be cited as 

the "Uniform Transboundary Pollution Re
ciprocal Access Act." [1991 c.826 §11 

Note: See note under 468.076. 

ENFORCEMENT 
468.090 Complaint procedure. (1) In 

case any written substantiated complaint is 
filed with the department which it has cause 
to believe, or in case the department itself 
has cause to believe, that any person is vio
lating any rule or standard adopted by the 
commission or any permit issued by the de
partment by causing or permitting water 
pollution or air pollution or air contam
ination, the department shall cause an in
vestigation thereof to be made. If it finds 
after such investigation that such a violation 
of any rule or standard of the commission or 
of an,Y permit issued hy the department ex
ists, 1t shall by conference, conciliation and 
persuasion endeavor to eliminate the source 
or cause of the pollution or contamination 
which resulted in such violation. 

(2) In case of failure to remedy the vio
lation, the department shall commence en
forcement proceedings pursuant to the 
procedures set forth in ORS 183.310 to 
183.550 for a contested case. [Formerly 449.8151 

468.095 Investigatory authority; entry 
on premises; status of records. (1) The 
department shall have the power to enter 
upon and inspect, at any reasonable time, 
any public or private property, premises or 
place for the purpose of investigating either 
a.n actual or suspected source of water pol
lution or air pollution or air contamination 
or to ascertain compliance or noncompliance 
with any rule or standard adopted or order 
or permit issued pursuant to ORS 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745 
and ORS chapters 468, 468A and 468B. The 
commission shall also have access to any 
pertinent records relating to such property, 
mcluding but not limited to blueprints, oper
ation and maintenance records and logs, op
erating rules and procedures. 

(2) Unless classified by the director as 
confidential, any records, reports or informa
tion obtained under ORS 448.305, 454.010 to 
454.040, 454.205 to 454,255, 454.405, 454.425, 
454.505 to 454.535, 454.605 to 454.745 and 
ORS chapters 468, 468A and 468B shall be 
available to the public. Upon a showing sat
isfactory to the director by any person that 
records, reports or information, or particular 
parts thereof, other than emission data, if 
mnde public, would divulge a secret process, 
device or method of manufacturing or pro
duction entitled to protection as trade se
crets of such person, the director shall 
classify such record, report or information, 
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or particular part thereof, other than emis
sion data, confidential and such confidential 
record, report or information, or particular 
part thereof, other than emission data, shall 
not be made a part of any public record or 
used in any public hearing unless it is deter
mined by a circuit court that evidence 
thereof is necessary to the determination of 
an issue or issues being decided at a public 
hearing. [Formerly 449.169; 1975 c.173 §1] .· 

468.100 Enforcement procedures; pow
ers of regional authorities; status of pro
cedures. (1) Whenever the commission has 
good cause to believe that any person is en
gaged or is about tc> engage m any acts or 
practices which constitute a violation of ORS 
448.305, 454.010 to 454.040, 454.205 to 454.255, 
454.405, 454.425, 454.505 to 454.535, 454.605 to 
454.745 and ORS chapters 468, 468A and 
468B, or any rule, standard or order adopted 
or entered pursuant thereto, or of any permit 
issued pursuant to ORS 448.305, 454.010 to 
454.040, 454.205 to 454.255, 454.405, 454.425, 
454.505 to 454.535, 454.605 to 454.745 and 
ORS chapters 468, 468A and 468B, the com
mission may institute actions or proceedings 
for legal or equitable remedies to enforce 
compliance thereto or to restrain further vi
olations. 

(2) The proceedings authorized by sub
section (1) of this section may be instituted 
without the necessity of prior agency notice, 
hearing and order, or during said agency 
hearing if it has been initially commenced by 
the commission. 

(3) A regional authority formed under 
ORS 468A.105 may exercise the same func' 
tions as are vested in the commission by this 
section in so far as such functions relate to 
air pollution control and are applicable to 
the conditions and situations of the territory 
within the regional authority. The regional 
authority shall carry out these functions in 
the manner provided for the commission to 
carry out the same functions. 

( 4) The provisions of this section are in 
addition to and not in substitution of any 
other civil or criminal enforcement pro
visions available to the commission or a re
gional authority. The provisions of this 
section shall not prevent the maintenance of 
actions for legal or equitable remedies relat
ing to private or public nuisann;s brought by 
any other perfion, or by the st.'.lte on relntion 
of an.v person \Vithout prior ordf'r of the 
con1111ission. !l!l'i:l t·_)J.'..!fi ~'..!: 1~r;~11·:.'~-~ ;::\:*,:, 

·IG.q,J05 lHqw;d1•d b.v 1~1";.1 :-; :> e.:lll ~:.'"1 

468.110 Appeal; power of court to stay 
enforcement. Any person adversely a fTccted 
or aggrieved by any order of the cn1n1nission 
tnny appt>al f'ron1 snch unli'r in ;1l'cnrd:l!H't' 

with the provisions of ORS 183.310 to 
183.550. However, notwithstanding ORS 
183.480 (3), relating to a stay of enforcement 
of an agency order and the giving of bond or 
other undertaking related thereto, any re
viewing court before it may stay an order of 
the commission shall give due consideration 
to the public interest in the continued en
forcement of the commission's order, and 
may take testimony thereon. [Formerly 449.090] 

468.115 Enforcement in cases of emer· 
gency. (1) Whenever it appears to the de
partment that water pollution or air 
pollution or air contamination is presenting 
an imminent and substantial endangerment 
to the health of persons, at the direction of 
the Governor the department shall, without 
the necessity of prior administrative proce
·dures or hearing, enter an order against the 
person or persons responsible for the pol
lution or contamination requiring the person 
or persons to cease and desist from the 
action causing the pollution or contam
ination. Such order shall be effective for a 
period not to exceed 10 days and may be re
newed thereafter by order of the Governor. 

(2) The state and local /olice shall coop
erate in the enforcement o any order issued 
pursuant to subsection (1) of this section and 
shall require no further authority or warrant 
in executing and enforcing such an order. 

(3) If any person fails to compl,Y with an 
order issued pursuant to subsection (1) of 
this section, the circuit court in which the 
source of water pollution or air pollution or 
air contamination is located shall compel 
compliance with the order in the same man
ner as with an order. of that court. [Formerly 
449.980] 

468.120 Public hearings; subpoenas, 
oaths, . depositions. (1) The commission, its 
members or a person designated by and act
ing for the commission may: 

(a) Conduct public hearings. 
(b) Issue subpoenas for the attendance of 

witnesses and the production of books, re• 
cords and documents relating to matters be
fore the commission. 

(c) Administer oaths. 
(d) Take or cause to be taken depositions 

und receive such pertinent and relevant 
proof as may be considered necessary or 
proper to carry out duties of the commission 
and department pursuant to ORS 448.305, 
.J;j.!.()10 to 4!i4.040. 454.20G to 454.255, 454.405. 
.1:;1..\~G. 4!i4.G0'1 lo 454.G:JG, 454.605 to 454.745 
nod OHS rhaptl'1·s 468, 4li8i\ and 4GHB. 

(2 I Subpoenas authorized hy this section 
may be served by any person authorized by 
thP pcrRon issuing the subpoena. Witnesses 
\Vhn arL• HuhpoPnned shall rPcrive the fees 
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and mileage provided in ORS 44.415 (2). 
[Formerly 449.048; 1989 c.980 §14bl 

468.125 [Formerly 449.967; 1977 c.317 §2; 1983 c.703 
§17; 1985 c.735 §3; 1987 c.741 §19; repealed by 1991 c.650 
§8 (468.126 enacted in lieu of 468.125)] 

468.126 Advance notice. (1) No civil 
penalty prescribed under ORS 468.140 shall 
be imposed for a violation of an air, water 
or solid waste permit issued by the depart· 
ment until the permittee has received five 
days' advance warning in writing from the 
department, specifying the violation and 
stating that a penalty will be imposed for the 
violation unless the permittee submits the 
following to the department in writing within 
five working days after receipt of the ad· 
vance warning: 

(a) A response certifying that the per
mitted facility is complying with applicable 
law; or 

(b) A proposal to bring the facility into 
compliance with applicable law that is ac· 
ceptable to the department and that includes 
but is not limited to proposed compliance 
dates. 

(2) No advance notice shall be required 
under subsection (1) of this section if: 

(a) The violation is intentional; 
(b) The water or air violation would not 

normally occur for five consecutive days; or 
(c) The permittee has received prior ad

vance warning of any violation of the permit 
within the 36 months immediately preceding 
the violation. [1991 c.650 §9 (enacted in lieu of 
468.125)] 

468.130 Schedule of civil penalties; 
factors to be considered in imposing civil 
penalties. (1) The commission shall adopt by 
rule a schedule or schedules establishing the 
amount of civil penalty that may be imposed 
for a particular violation. Except as provided 
in ORS 468.140 (3), no civil penalty shall ex
ceed $10,000 per day. Where the classifica
tion involves air pollution, the commission 
shall consult with the regional air quality 
control authorities before adopting any clas
sification or schedule. 

(2) In imposing a penalty pursuant to the 
schedule or schedules authorized by this sec· 
tion, the commission and regional air quality 
control authorities shall consider the follow
ing factors: 

(a) The past history of the person incur
ring a penalty in taking all feasible steps or 
procedures necessary or appropriate to cor
rect nny violation. 

( bJ 1\ny prior \'iolation::> or statutes, rules, 
ordL'rs and perinits pertaining to \Vatel' or nir 
pollution or air conta1nination or solid waste 
disposal. ' 

(c) The economic and financial conditions 
of the person incurring a penalty. 

(d) The gravity and magnitude of the vi
olation. 

(e) Whether the violation was repeated 
or continuous. 

(f) Whether the cause of the violation 
was an unavoidable accident, negligence or 
an intentional act. 

(g) The violator's cooperativeness and ef
forts to correct the violation. 

(h) Any relevant rule of the commission .. 
(3) The penalty imposed under this sec

tion may be remitted or mitigated upon such 
terms and conditions as the commission or 
regional authority considers proper and con
sistent with the public health and safety. 

( 4) The commission may by rule delegate 
to the department, upon such conditions as 
deemed necessary, all or part of the author
ity of the commission provided in subsection 
(3) of this section to remit 9r mitigate civil 
penalties. [Formerly 449.970; 1977 c.317 t3; 1987 c.266 
§2; 1991 c.650 §41 

468.135 Imposition of civil penalties. 
(1) Any civil penalty under ORS 468.140 shall 
be imposed in the manner provided in ORS 
183.090. . 

(2) All lenalties recovered under ORS 
468.140 shal be paid into the State Treasury 
and credited to the General Fund, or in the 
event the penalty is recovered by a regional 
air quality control authority, it shall be paid 
into the county treasury of the county in 
which the violation occurred. [Formerly 449.973; 
1989 c. 706 §17; 1991 c.650 §6; 1991 c. 734 §37] 

468.140 Civil penalties for specified vi· 
olations. (1) In addition to any other penalty 
provided by law, any person who violates any 
of the following shall incur a civil penalty 
for each day of violation in the amount pre· 
scribed by the schedule adopted under ORS 
468.130: 

(a) The terms or conditions of any permit 
required or authorized by law and issued by 
the department or a regional air quality 
control authority. 

(b) Any provision of ORS 164.785, 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454. 7 45, 
ORS chapter 467 and ORS chapters 468, 468A 
and 468B. 

(c) Anv rule or standard or order of the 
con1missioi1 adopted or issued pursuant t11 

ORS 448.305, 4G4.0IO to ·lfi4.040, 4G4.20:i t" 
·154.255, 454.40G, 454.425, 454.505 to 454.5:l.5. 
454.605 to 454.745, ORS chapter 467 and ORS 
chapters 468, 4G8A and 468B. 
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(d) Any term or condition of a variance 
granted by the commission or department 
pursuant to ORS 467 .060. 

(e) Any rule or standard or order of a 
regional authority adopted or issued under 
authority of ORS 468A.135. 

. (f) The financial assurance requirement 
under ORS 468B.480 and 468B.485 or any 
rule related to the financial assurance re
quirement under ORS 468B.480. 

(2) Each day of violation under sub
section (1) of this section constitutes a sepa
rate offense. 

(3)(a) In addition to any other penalty 
provided by law, any person who inten
tionally or negligently causes or permits the 
discharge of oil into the waters of the state 
shall incur a civil penalty not to exceed the 
amount of $20,000 for each violation. 

(b) In addition to any other penalty pro
vided by law, the following persons shall 
incur a civil penalty not to exceed the 
amount of $10,000 for each day of violation: 

(A) Any person who violates the terms 
or conditions of a permit authorizing waste 
discharge into the air or waters of the state. 

(B) Any person who violates any law, 
rule, order or standard in ORS 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745 
and ORS chapters 468, 468A and 468B relat
ing to air or water pollution. 

(C) Any person who violates the pro
visions of a rule adopted or an order issued 
under ORS 468.869. 

(4) In addition to any other penalty pro
vided by law, any person who violates the 
provisions of ORS 468B.130 shall incur a 
civil penalty not to exceed the amount of 
$500 for each day of violation. 

(5) Paragraphs (c) and (e) of subsection 
(1) of this section do not apply to violations 
of motor vehicle emission standards which 
are not violations of standards for control of 
noise emissions. 

(6) Notwithstanding the limits of ORS 
468.130 (1) and in addition to any other pen
alty provided by law, any person who inten
tionally or negligently causes or permits 
open field burning contrary to the provisions 
of ORS 468A.555 to 468A.620, 476.380 and 
4 78.960 shall be assessed bv the department 
a civil penalty of at least S20 but not more 
than $40 for each acre so burned. Anv fines 
collected by the department pursuant 'to this 
subsection shall be depositcl with Lhc !:itatc 
Treasurer to the credit of the <:cncrnl Fund 
and shall be available for general govern· 
mental expense. [l"ormcrl_v 44~}.99:1; 1~175 c.559 §14; 
1977 c.511 §5; 1979 c.353 §1; 1987 c.513 §1; 1989 c.268 §4; 
1fJR9 c.10·12 §7; 1991 c.J&l §61 

POLLUTION CONTROL FACILITIBS 
TAX CREDIT 

468.150 Field sanitation and straw 
utilization and disposal methods as "pol
lution control facilities." After alternative 
methods for field sanitation and straw utili
zation and disposal are approved by the 
committee and the department, "pollution 
control facility," as defined in ORS 468.155, 
shall include such approved alternative 
methods and persons purchasing and utiliz
ing such methods shall be eligible for the 
benefits allowed by ORS 468.155 to 468.190. 
[1975 c.559 §15] 

Note: 468.150 was enacted into law by the Legisla
tive Assembly but was not added to or made a part of 
ORS chapter 468 or any series therein by legislative 
action. See Preface to Oregon Revised Statutes for fur
ther explanation. 

468.155 Definitions for ORS 468.155 to 
468.190. (l)(a) As used in ORS 468.155 to 
468.190, unless the context requires other
wise, "pollution control facility" or. 
"facility" means any land, structure, build
ing, installation, excavation, machinery, 
equipment or device, or any addition to, re
construction of or improvement of, land or 
an existing structure, building, installation, 
excavation, machinery, equipment or device 
reasonably used, erected, constructed or in
stalled by any person if: 

(A) The principal purpose of such use, 
erection, construction or installation is to 
comply with a requirement imposed by the 
department, the federal Environmental Pro
tection Agency or regional air pollution au
thority to prevent, control or reduce air, 
water or noise pollution or solid or hazard
ous waste or to recycle or provide for the 
appropriate disposal of used oil; or 

(B) The sole purpose of such use, 
erection, construction or installation is to 
prevent, control or reduce a substantial 
quantity of air, water or noise pollution or 
SQlid or hazardous waste or to recycle or 
provide for the appropriate disposal of used 
oil. 

(b) Such prevention, control or reduction 
required by this subsection shall be accom
plished by: 

(A) The disposal or elimination of or re
design to eliminate industrial waste and the 
use of treatment works for industrial waste 
as defined in ORS 4683.005: 

lBl The disposal or elimination of or re
dPsihrn to eliminate air contaminants or air 
pullulion nr air cnntnn1ination sources and 
t ht· ust• of air ,J('aning dl'\ ICl'S as defined in 
rms 4CiHA.OOG; 

( C) The substantial reduction or elimi
nation of or rl'tll•sign tn l'iirninate noise pol-

'!, '':: 
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manufacturing process for which the invest
ment is made is used to convert reclaimed 
plastic into a salable or usable commodity. 

(b) Any other factors which are relevant 
in establishing the portion of the actual cost 
of the investment except return on the in
vestment properly allocable to the process 
that allows a person to collect, transport or 
process reclaimed plastic or to manufacture 
a reclaimed plastic product. 

(2) The portion of actual costs properly 
allocable shall be from zero to 100 percent in 
increments of one percent. If zero percent 
the commission shall issue an order denying 
certification. 

(3) The commission may adopt rules es
tablishing methods to be used to detennine 
the portion of costs properly allocable to the 
collection, transportation or processing of 
reclaimed plastic or to the manufacture of a 
reclaimed plastic product. [1965 c.684 §9; 1989 
~958 §BJ 

468.965 Limit on costs certified by 
commission for tax credit. (1) The total of 
all costs of investments that receive a pre
liminary certification from the commission 
for tax credits in any calendar year shall not 
exceed $1,500,000. If the applications exceed 
the $1,500,000 limit, the commission, in the 
commission's discretion, shall determine the 
dollar amount certified for any investments 
and the priority between applications for 
certification based upon the criteria con
tained in ORS 468.925 to 468.965. 

(2) Not less than $500,000 of the 
$1,500,000 annual certification limit shall be 
allocated to investments having a certified 
cost of $100,000 or less for any qualifying 
business. 

(3) With respect to the balance of the 
annual certification limit, the maximum cost 
certified for any investments shall not exceed 
$500,000. However, if the applications certi
fied in any calendar year do not total 
$1,000,000, the commission may increase the 
certified costs above the $500,000 maximum 
for previously certified investments. The in
creases shall be allocated according to the 
commission's detennination of how the pre
viously certified investments meet the crite
ria of ORS 468.925 to 468.965. The increased 
allocation to previously certified investments 
under this subsection shall not include any 
of the $500,000 reserved under subsection (2) 
of this section. \1085 c.684 §10; 1089 c.958 §9\ 

468.967 {19,q!) c.1fl72 ~1; rt•numh(•red 459A.775 in 19911 

. tf)H.9f,8 1 trJ,\.\!l 1· 1072 ~~2. :I. ·\; n1n11n1hen'd ·lfifJJ\.780 
in lU'.ll ! 

·1{.i8.!)(ID \ l~~~J 1·. \Uf~ ~:1; n·rnunhPrl'd ·lri!li\.i'HS in 1991l 

488.970 ! HlR7 <' fi!)fl § 1: l 9R9 c.958 §9: renumbered 
. 1..-, 1.1:io in 10891 

468.ln3 [1987 ~695 §2; renumbered 454.433 in 1989] 
468.ln5 [1987 ~695 §§3, 11; renumbered 454.436 in 

1989] 

468.ln7 [1987 c.695 §§4, 5, 8; renumbered 454.439 in 
1989] 

468.980 [1987 c.695 §6; renumbered 454.442 in 1989] 

468.983 [1987 c.695 §7; renumbered 454.445 in 1989] 

PENALTIES 
468.990 [1973 c.835 §28; subsection (5) forme;ly part 

of 448.990, enacted as 1973 c.835 §177a; 1989 c.659 §6; 1991 
c.764 §7; renumbered 468B.990 in 19911 

468.992 Penalties for pollution of
fenses. (1) Willful or negligent violation of 
any rule, standard or order of the commis
sion relating to water pollution is a misde
meanor and a person convicted thereof shall 
be punishable by a fine of not more than 
$25,000 or by imprisonment in the county jail 
for not more than one year, or by both. Each 
day of violation constitutes a separate of
fense. 

(2) Refusal to produce books, papers or 
information subpoenaed by the commission 
or the regional air quality control authority 
or any report required by law or by the de
partment or a regional authority pursuant to 
ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 
454.605 to 454.745 and ORS chapters 468, 
468A and 468B is a Class A misdemeanor. 

(3) Violation of the tenns of any permit 
issued pursuant to ORS 468.065 is a Class A 
misdemeanor. Each day of violation consti
tutes a separate offense. [1973 c.835 §261 

46&D9G [1973 c.835 §27; subsection (6) enacted as 
1975 c.366 §3; 1983 c.338 §938; 1991 c.920 §20; renumbered 
468A.990 in 1991] 

468.996 Civil penalty for intentional or 
reckless violation. (1) In addition to any 
other penalty provided by law, any person 
who intentionally or recklessly violates any 
provision of ORS 164. 785, 459.205 to 459.426, 
459. 705 to 459. 790, ORS chapters 465, 466 or 
467 or 468, 468A and 468B or any rule or 
standard or order of the commission adopted 
or issued pursuant to ORS 459.205 to 459.426, 
459. 705 to 459. 790, ORS chapters 465, 466 or 
467 or 468, 468A and 468B, which results in 
or creates the imminent likelihood for an 
extreme hazard to the public health or which 
causes extensive damage to the environment 
shall incur a civil penalty not to exceed 
$100,000. The Environmental Quality Com
mission shall adopt by rule a schedule and 
the criteria for determining the amount of a 
civil penalty that may be imposed for an ex
treme violation . 

12) As used in this section: 
lnl "Intentionally" means conduct by a 

person with a conscious objective to cause 
the result of the conduct . 

.. 
1 
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(b) "Recklessly" means conduct by a per
son who is aware of and consciously disre
gards a substantial and unjustifiable risk 
that the result will occur or that the cir
cumstance exists. The risk must be of such 
nature and degree that disregard thereof 
constitutes a gross deviation from the stand
ard of care a reasonable person would ob
serve in that situation. [1991 c.650 §21 

468.997 Joinder of certain offenses. 
Where any provision of ORS 448.305, 454.010 
to 454.040, 454.205 to 454.255, 454.405, 

454.425, 454.505 to 454.535, 454.605 to 454.745 
and ORS chapters 468, 468A and 468B pro
vides that each day of violation of ORS 
448.305, 454.010 to 454.040, 454.205 to 454.255, 
454.405, 454.425, 454.505 to 454.535, 454.605 to 
454.745 or a section of ORS chapters 468, 
468A and 468B constitutes a separate offense, 
violations of that section that occur within 
the same court jurisdiction may be joined in 
one indictment, or complaint, or information, 
in several counts. [Fonnerly 449.9921 

• 
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OREGON LAWS 1991 Chap. 385, 

(8) Vehicles that are proportionally registered 
under ORS 768.007 and 768.009 in accordance with 
agreements established under ORS 768.005. 

(9) Electric motor vehicles. 
(10) First response rescue units operated by pol

itical subdivisions of this state that are not used to 
transport persons suffering from illness, injury or 
disability. 

(11) A vehicle that is currently registered in 
Oregon at the time application for new regis
tration is received by the division if the new 
registration is a result of a change in the regis
tration or plate type and the application is re
ceived at least four months prior to the 
expiration of the existing registration. 

Approved by the Governor June 27, 1991 
Filed in the office of Secretary of State June 27, 1991 

CHAPTER 384 

AN ACT HB 3424 

Relating to report on status of wild fish by State 
Fish and Wildlife Commission, . 
Whereas it is the policy of this state to manage 

indigenous fish stocks for the maximum benefit of 
present and future generations and to prevent the 
serious depletion of any such species; and 

Whereas petitions for federal endangered species 
classification for various· salmon species, the iden
tification by the American Fisheries Society of 52 
"threatened" anadromous populations on the Oregon 
coast and 76 such populations in the Columbia River 
Basin and the listing by the State Department of 
Fish and Wildlife of 30 species of native fish as 
"sensitive" and 95 species of native fish as "special 
concern" indicate the need for better management 
of these stocks; and 

Whereas the Legislative Assembly wishes to 
avoid the trauma of listing these fish under the fed
eral Threatened and Endangered Species Act, it is 
essential to the proper management of these stocks 
that the location and status of indigenous wild fish 
stocks be known; now, therefore, 
Be It Enacted by the People of the State of 
Oregon: 

SECTION 1. Section 2 of this Act is added to 
and made a part of ORS chapter 496. 

SECTION 2. The State Fish and Wildlife Com
mission shall submit to the Sixty-seventh Legislative 
Assembly a report that documents the status, lo
cation and health of wild fish stocks of this state, 
the status and health of the watersheds they inhabit 
and the primary causes of their decline. 

Approved by the Governor June 27, 1991 
Filed in the office of Secretary of State June 27, 1991 
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CHAPTER 385 

AN ACT SB 66 

Relating to solid waste; creating new provisions; 
amending ORS 182.375, 279.731, 279.733, 279.739, 
459.005, 459.015, 459.165, 459.175, 459.180, 459.185, 
459.190, 459.235, 459.294 and 459.995; appropriat
ing money; limiting expenditures; and declaring 
an emergency. 

Be It Enacted by the People of the State of 
Oregon: 

SECTION 1. ORS 459.292, 459.293, 459.294 and 
459.295 and sections 2, 4, 5 and 13a of this Act are 
added to and made a part of ORS 459.165 to 459.200. 

SECTION 2. (1) It is the goal of the State of 
Oregon that by January 1, 2000, the amount of re
covery from the general solid waste stream shall be 
at least 50 percent. 

(2) In addition to the requirements of ORS 
459.165, the "opportunity to recycle" shall include 
the requirements of subsection (3) of this section, 
which shall be implemented on or before July 1, 
1992, by using the following program elements: 

(a) Provision of at least one durable recycling 
container to each residential service customer by 
not later than January 1, 1993. 

(b) On-route collection at least once each week 
of source separated recyclable material to residential 
customers, provided on the same day that solid 
waste is collected from each customer. 

(c) An expanded education and promotion pro
gram conducted to inform citizens of the manner and 
benefits of reducing, reusing and recycling material. 
The program shall include: 

(A) Provision of recycling notification and edu
cation packets to all new residential, commercial 
and institutional collection service customers that 
includes at a minimum the materials collected, the 
schedule for collection, the way to prepare materials 
for collection and reasons that persons should sepa
rate their material for recycling; 

(B) Provision of quarterly recycling information 
to residential, commercial and institutional col
lection service customers that includes at a mini
mum the materials collected, the schedule for 
collection and at least annually includes additional 
information including the procedure for preparing 
materials for collection; and 

(C) Targeting of community and media events to 
promote recycling. 

(d) Collection of at least four principal recyclable 
materials or the number of materials required to be 
collected under the residential on-route collection 
program, whichever is less, from each multifamily 
dwelling complex having five or more units. The 
multifamily collection program shall include pro
motion and education directed to the residents of the 
multifamily dwelling units. 

(e) An effective residential yard debris collection 
and composting program that includes the promotion 
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short gap separating the pointer from the base of the 
adjacent arrow. The triangle, formed by the three 
arrows curved at their midpoints, shall depict a 
clockwise path around the code number. The num
bers and letters used shall be as follows: 

(a) 1 = PETE (polyethylene terephthalate); 
(b) 2 = HDPE (high density polyethylene); 
(c) 3 = V (vinyl); 
(d) 4 = LDPE (low density polyethylene); 
(e) 5 = PP (polypropylene); 
(f) 6 = PS (polystyrene); and 
(g) 7 = OTHER. 
(2) On and after January 1, 1992, the Department 

of Environmental Quality shall maintain a list of 
abbreviations used on labels under subsection (1) of 
this section and shall provide a copy of that list to 
any person upon request. 

SECTION 88. No person shall manufacture for 
usa in this state any rigid plastic container or rigid 
plastic bottle that is not labeled in accordance with 
section 87 of this Act. 

SECTION 89. ORS 182.375 is amended to read: 
182.375. (1) There is created in the State Treas

ury, separate and distinct from the General Fund, 
an Oregon State Productivity Improvement Revolv
ing Fund. All moneys in the Oregon State Produc
tivity Improvement Revolving Fund are appropriated 
continuously to the Executive Department for mak
ing loans, grants, matching funds or cash awards 
available to state agencies or employees for imple
mentation of employee suggestions and productivity 
improvement projects upon authorization of the 
Employe Suggestions Awards and Productivity Im
provement Commission. Interest on earnings of the 
fund shall be credited to the fund. 

(21 The Oregon State Productivity Improvement 
Revolving Fund shall consist of: 

(a) Moneys transferred from the Executive De
pfirtment's Personnel Account, as provided in ORS 
240.170, in a sum not to exceed $500,000 to establish 
the fund. 

(b) Executive Department savings realized from 
implementation of employee suggestions and produc
tivity improvement projects which may include ex
isting and future projects such as travel 
management services and recycling efforts. 

(c) Any unexpended revenues transferred in 
accordance with section 78 (2) of this 1991 Act. 

(3) Thirty percent of the agency or unit budget 
savings resulting from improved efficiency shall be 
credited to the Oregon State Productivity Improve
ment Revolving Fund to be used for program im
provement by the agency or unit. If not used in the 
biennium in which the savings occur, the amount of 
credit to an agency or unit may be treated as if it 
we:e continuously appropriated to the agency or 
urut and may be expended in following biennia 
without resulting in any budget justification for the 
agency or unit. Expenditures from the fund are not 
subject to allotment or other budgetary procedures. 
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( 4) None of the expenditures in a biennium by 
the agency or unit under this section shall be con
sidered to be within any appropriation or expendi
ture limitation in the agency's base budget for the 
biennium. 

SECTION 90. ORS 459.995, as amended by sec
tion 14 of this Act, is further amended to read: 

459.995. (1) In addition to any other penalty pro
vided by law: 

(a) Any person who violates ORS 459.165 to 
459.200, 459.205, 459.270 or the provisions of ORS 
459.180, 459.188, 459.190, 459.195, 459.710, [or] 459.715 
or sections 86 to 88 of this 1991 Act or the pro
visions of ORS 459.386 to 459.400 or any rule or or
der of the Environmental Quality Commission 
pertaining to the disposal, collection, storage or re
use or recycling of solid wastes, as defined by ORS 
459.005, shall incur a civil penalty not to exceed 
$500 a day for each day of the violation. 

(b) Any person who violates the provisions of 
ORS 459.420 to 459.426 shall incur a civil penalty 
not to exceed $500 for each violation. Each battery 
that is disposed of improperly shall be a separate 
violation. Each day an establishment fails to post 
the notice required under ORS 459.426 shall be a 
separate violation. · 

(c) For each day a city, county or metropol
itan service district fails to provide the oppor
timity to recycle as required under ORS 459.165, 
the city, county or metropolitan service district 
shall incur a civil penalty not to exceed $500 for 
each violation. 

(2) The civil penalty authorized by subsection (1) 
of this section shall be established, imposed, col
lected and appealed in the same manner as civil 
penalties are established, imposed and collected un
der ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 454.605 
to 454.745 and ORS chapter 468. 

SECTION 91. If, after final appeal, the sur
charge established by the Environmental Quality 
Commission under ORS 459.297 is held to be valid 
and the state is able to collect the surcharge, ORS 
459.294, as amended by section 13 of this Act, is 
further amended to read: 

459.294. (1) In addition to the permit fees pro
vided in ORS 459.235, the commission shall establish 
a schedule of fees for all disposal sites that receive 
domestic solid waste except transfer stations. The 
schedule shall be based on the estimated tonnage or 
the actual tonnage, if known, received at the site 
and any other similar or related factors the com
mission finds appropriate. The fees collected pursu
ant to the schedule shall be sufficient to assist in 
the funding of programs to reduce the amount of 
domestic solid waste generated in Oregon and to re
duce environmental risks at domestic waste disposal 
sites. 

(2) For solid waste delivered to disposal facilities 
owned or operated by a metropolitan service district, 
the schedule of fees, but not the permit fees provided • 
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discontinue the loss reserve account. The city 
or county shall advise the director of the city's 
or county's plans to submit the surety deposits 
required in subsection (2) of this section, or ob· 
tain coverage as a carrier-insured employer 
prior to the date the loss reserve account ceases 
to exist. If the city or county elects to discon
tinue self-insurance, it shall submit such surety 
as the director may require to insure payment 
of all compensation and amounts due the direc· 
tor for the period the city or county was self. 
insured. 

(d) In order to requalify as a self-insured 
employer, the city or county must deposit prior 
to discontinuance of the loss reserve account 
such surety as is required by the director pur· 
suant to subsection (2). 

(e) Notwithstanding ORS 656.440, if prior to 
the date of discontinuance of the loss reserve 
account the director has not received the surety 
deposits required in subsection (2) of this sec· 
tion, the city's or county's certificate of self· 
insurance is automatically revoked . as of that 
date. 

SECTION 2. This Act being necessary for the 
immediate preservation of the public peace, health 
and safety, an emergency is declared to exist, and 
this Act takes effect July 1, 1991. . . 

Approved by the Governor July 22, 1991 · 
Filed in the office of Secretary of State July 22, 1991 

CHAPI'ER 649 

AN ACT HB 2211 

Relating to insurance. 
Be It Enacted by the People of the State of 
Oregon: 

SECTION 1. (1) The Director of the Department 
of Insurance and Finance shall engage in a study to 
evaluate the relationship between investments by 
insurers transacting life insurance in Oregon and 
premium income received from Oregonians for life 
insurance products. For purposes of the study, the 
director shall perform one or more surveys of insur
ers to determine the dollar amount of investments 
made in Oregon and the different kinds of invest
ments, including such categories as real property 
and mortgages and stocks and bonds. The surveys 
shall require such information and comprise such a 
period or periods of time as the director determines 
necessary for obtaining useful, accurate and com
prehensive information for the study. 

\2) The director shall submit to the Speaker of 
the House of Representatives and the President of 
the Senate. not lut<'r thun January 15. 1993, a report 
of the study conducted under subsection 1 U of this 
section. The report shall include the results of the 
surveys and a summary of the rl'!ationship uf pre
mium income received from Oregon residents to the 

' \I 

dollar amount invested in Oregon, and shall present 
options and recommendations for encouraging in
vestments by such insurers in Oregon. The report 
may include any other information or analysis that 
the director determines to be useful to the Legisla
tive Assembly. 

(3) Insurers shall cooperate with the director in 
the development of the study and preparation of the 
report and shall provide information required by the 
director for purposes of this section. 

Approved by Uie Governor July 22, 1991 
Filed.in the office of Secretary of State July 22, 1991 

CHAPTER 650 

AN ACT SB 184 

Relating to environmental enforcement; creating 
new provisions; amending ORS 459.995, 466.645, 
468.130, 468.135 and 468.893; and repealing ORS 
468.125. 

Be It Enacted by the People of the State of 
Oregon: 

SECTION 1. Section 2 of this Act is added to 
and made a part of ORS chapter 468. 

SECTION 2. (1) In addition to any other penalty 
provided by law, any person who intentionally or 
recklessly violates any provision of ORS 164. 785, 
459.205 to 459-426, 459. 705 to 459. 790, ORS chapters 
465, 466 or 467 or this chapter or any rule or stand
ard or order of the commission adopted or issued 
pursuant to ORS 459.205 to 459-426, 459.705 to 
459. 790, ORS chapters 465, 466 or 467 or this chap
ter, which results in or creates the imminent likeli
hood for an extreme hazard to the public health or 
which causes extensive damage to the environment 
shall incur a civil penalty not to exceed $100,000. 
The Environmental Quality· Commission shall adopt 
by rule a schedule and the criteria for determining 
the amount of a civil penalty that may be imposed 
for an extreme violation. 

(2) As used in this section: 
(a) "Intentionally" means conduct by a person 

with a conscious objective to cause the result of the 
conduct. 

(b) "Recklessly" means conduct by a person who 
is aware of and consciously disregards a substantial 
and unjustifiable risk that the result will occur or 
that the circumstance exists. The risk must be of 
such nature and degree that disregard thereof con
stitutes a gross deviation from the standard of care 
a reasonable person would observe in that situation. 

SECTION 3. ORS 459.995 is amended to read: 
459.995. (1) In addition to any other penalty pro

vided by law: 
(a) Any person who violates ORS 459.205. ·l~'i9.270 

or the provi,,ions of ORS 4fi9.180, 459.188. 409.190. 
459.195, 459.710 or 459.715 or the provision> of OHS 
459.386 to 459.400 or any rule or order of tht• Env1-
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ronmental Quality Commission pertaining to the 
disposal, collection, storage or reuse or recycling of 
solid wastes, as defined by ORS 459.005, shall incur 
a civil penalty not to exceed ($500] $10,000 a day for 
each day of the violation. 

(b) Any person who violates the provisions of 
ORS 459.420 to 459.426 shall incur a civil penalty 
not to exceed $500 for each violation. Each battery 
that is disposed of improperly shall be a separate 
violation. Each day 1an establishment fails to post 
the notice required under ORS 459.426 shall be a 
separate violation. 

(2) The civil penalty authorized by subsection (1) 
of this section shall be established, imposed, col
lected and appealed in the same manner as civil 
penalties are established, imposed and collected un
der ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 454.605 
to 454.745 and ORS chapter 468. 

SECTION 4. ORS 468.130 is amended to read: 
468.130. (1) The commission shall adopt by rule 

a schedule or schedules establishing the amount of 
civil penalty that may be imposed for a particular 
violation. Except as provided in ORS 468.140 (3), no 
civil penalty shall exceed ($500] $10,000 per day. 
Where the classification involves air pollution, the 
commission shall consult with the regional air qual
ity control authorities before adopting any classi
fication or schedule. 

(2) In imposing a penalty pursuant to the sched
ule or schedules authorized by this section, the 
commission and regional air quality control authori
ties shall consider the following factors: 

(a) The past history of the person incurring a 
penalty in taking all feasible steps or procedures 
necessary or a.Ppropriate to correct any violation. 

(b) Any pnor violations of statutes, rules, orders 
and permits pertaining to water or air pollution or 
air contamination or solid waste disposal. 

(c) The economic and financial conditions of the 
·person incurring a penalty. 

(d) The gravity and magnitude of the violation. 
(e) Whether the violation was repeated or con

tinuous. 
(t) Whether the cause of the violation was an 

unavoidable accident, negligence or an intentional 
act. 

(g) The violator's cooperativeness and efforts to 
correct the violation. 

(h) Any relevant rule of the commission. 
(3) The penalty imposed under this section may 

be remitted or mitigated upon such terms and con
ditions as the commission or regional authority con
siders proper and consistent with the public health 
and safety. 

( 4) The commission may by rule delegate to the 
department, upon such conditions as deemed neces
sary. all or part of the authority of the commission 
provided in subsection (3) of this section to remit or 
mitigate civil penalties. 

SECTION 5. ORS 466.645 is amended to read: 

466.645. ( 1) Any person liable for a spill or re
lease or threatened spill or release under ORS 
466.640 shall immediately clean up the spill or re
lease under the direction of the department. Any 
person liable for a spill or release or a threat
ened spill or release shall immediately initiate 
cleanup, whether or not the department has di
rected the cleanup. The department may require 
the responsible person to undertake such investi
gations, monitoring, surveys, testing and other in
formation gathering as the department considers 
necessary or appropriate to: 

(a) Identify the existence and extent of the spill 
or release; 

(b) Identify the source and nature of oil or haz
ardous material involved; and 

(c) Evaluate the extent of danger to the public 
health, safety, welfare or the environment. 

(2) If any person liable under ORS 466.640 does 
not immediately commence and promptly and ade
quately complete the cleanup, the department may 
clean up, or contract for the cleanup of the spill or 
release or the threatened spill or release .. 

(3) Whenever the department is authorized to act 
under subsection (2) of this section, the department 
directly or by contract may undertake such investi
gations, monitoring, surveys, testing and other in
formation gathering as it may deem appropriate to 
identify the existence and extent of the spill or re
lease, the source and nature of oil or hazardous ma
terial involved and the extent of danger to the public 
health, safety, welfare or the environment. In addi
tion, the department directly or by contract may 
undertake such planning, fiscal, economic, engineer
ing and other studies and investigations it may deem 
appropriate to plan and direct clean up actions, to 
recover the costs thereof and legal costs and to en
force the provisions of ORS 466.605 to 466.680. 

SECTION 6. ORS 468.135 is amended to read: 
468.135. (1) [Subject to the advance notice pro

visions of ORS 468.125,] Any civil penalty imposed 
under ORS 468.140 shall become due and payable 
when the person incurring the penalty receives a 
notice in writing from the director of the depart
ment, or from the director of a regional air quality 
control authority, if the violation occurs within its 
territory. The notice referred to in this section shall 
be sent by registered or certified mail and shall in
clude: 

(a) A reference to the particular sections of the 
statute, rule, standard, order or permit involved; 

(b) A short and plain statement of the matters 
asserted or charged; 

(c) A statement of the amount of the penalty or 
penalties imposed; and 

(d) A statement of the party's right to request a 
hearing. 

/~) The person to \\'horn th1· notice is addressed 
sh.'.111 havr 20 days front tht• datt· nf rnailing of the 
notice in \Vhich to mnk<' v..·ritten application fur a 
hearing ht•fore tht• comn11ssion or Liefure the board 
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NORTHWESTERN Sl'.Hl1l'L OF LAW 

April 20, 1992 

Fred Hansen, Director 
Oregon Department of Environmental Quality 
811 s.w. Sixth Avenue 
Portland, Oregon 97204 

Re: Recommendations of the Environmental Enforcement 
Advisory Committee 

Dear Mr. Hansen: 

It is with great pleasure that I write to summarize for you 
the work of the Environmental Enforcement Advisory Committee. I 
believe that the Committee achieved a remarkable amount in a 
short period of time. Our undertakings can be divided into two 
groups of activities. First, we reviewed the Department's 
proposed rule changes that were designed to implement Senate Bill 
184. These revisions addressed both the new "Notice of Permit 
Violation" provisions (codified at ORS 468.126) and the $100,000 
penalty authority (codified at ORS 468.996). Additionally, we 
reviewed the Department's penalty rules (OAR 340, Division 12) 
generally to determine whether changes could be made that would 
improve the penalty assessment process. 

As is further explained below, the Committee achieved 
consensus on all but two issues. The Committee formally voted on 
numerous issues and those are discussed in this letter. On other 
issues, I have provided what I believe to be the Committee's 
consensus views. I also have circulated this letter to the 
members of the Committee and provided them with a brief 
opportunity for comment. 

In general, the Committee believes that the Department is 
heading in the right direction on penalty assessment issues. 
Significant strides have been made in this regard in the past few 
years and we trust this trend will continue. The Committee 
believes that a vital enforcement program is an essential 
component of the Department's overall compliance assurance 
strategy. 
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In the space below I will attempt to sununarize the major 
issues considered by the Committee and the results of that 
consideration. Unfortunately, due to the shortness of the 
Committee's tenure, there were several issues that the Committee 
identified but did not have time to address. For these issues, I 
will sununarize the Committee's views regarding how they should be 
addressed by the Department in the future. 

I. Senate Bill 184 Issues 

A. Notice of Permit Violation 

The Committee crafted proposed language to implement 
the new advance warning requirements. The new statutory language 
requires that under some circumstances, before assessing a civil 
penalty for violations of air, water, or solid waste permits, the 
Department must provide the permittee with a notice indicating 
that a penalty will be imposed unless the permittee submits 
within five days either a certification of compliance or a 
proposed compliance schedule acceptable to the Department. No 
penalty is to be imposed if the violator satisfies the 
requirements specified in this notice, referred to as a Notice of 
Permit Violation ("NPV"). No prior notice is required if the 
violation is intentional, if the violation would not normally 
occur for five consecutive days, or if the permittee has received 
notice of any permit violation within the preceding three years. 

The proposed language codifies this statutory scheme, 
while at the same time clarifying several points and adding at 
least one substantive requirement. The most noteworthy features 
of the Committee's recommendations include the following: 

1. The Committee recommends that 
NPVs be mandatory for all Class I violations and "repeated or 
continuous" Class II or III violations where a Notice of 
Noncompliance ("NON") has failed to achieve compliance or 
satisfactory progress toward compliance. The Committee 
determined this to be necessary for two reasons: first, because 
it ensures that serious or repeated violations are treated 
through a more formal process; and second, because the Committee 
determined the legislative intent of the statute is that only 
NPVs .(not NONs) may qualify as the prior notice necessary to 
enable the Department to seek penalties without prior notice for 
any future violations. 

2. Given the statutory five-day 
deadline for the achievement of compliance or the submission of a 
compliance schedule, the Committee strongly recommends that, in 
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appropriate cases, the Department inform the permittee in the NON 
that it has documented a permit violation and will be issuing an 
NPV that will require response within five days. The Committee 
further recommends that the Department provide permittees with 
clear direction and guidance in any NPVs on the Department's 
expectations for compliance therewith. 

3. The proposed language makes 
clear that any compliance certification submitted under this 
Section must include a sufficient description of the information 
on which the permittee is certifying compliance to enable the 
Department to determine that compliance has been achieved. 

4. The proposed language also 
requires that any compliance schedules extending over more than 
six months be incorporated into an order providing for stipulated 
penalties in the event of any noncompliance therewith (absent a 
force majeure). The Committee's concern on this point was that, 
in such cases, the very fact that a prolonged compliance schedule 
is necessary indicates that the violator must be in serious 
noncompliance with.the permit at issue. If the violator is going 
to be the beneficiary of an extended "grace period" during which 
it is immune from penalties for violation of its permit, the 
Committee believes that the violator should, at a minimum, be 
required to submit to an enforceable compliance schedule 
providing sanctions for non-compliance. 

B. $100,000 Penalty Authority 

Section 2 of SB 184 (codified at 468.996) requires the 
Environmental Quality Commission to adopt a schedule and criteria 
for determining the penalties to be imposed under the new 
$100,000 penalty authority. The Committee is recommending rules 
providing for three tiers of base penalties that vary based upon 
the violator's degree of culpability. These are: $50,000 for 
reckless violations, $75,000 for intentional violations, and 
$100,000 for flagrant violations. These violations are then 
subject to being adjusted up or down according to the standard 
adjustment factors (although under no circumstances may the 
penalty exceed the $100,000 statutory cap). 

The Committee also is recommending new definitions of 
"intentional," "reckless," and "flagrant." The first two of 
these, which will apply only under the $100,000 schedule and 
criteria, are consistent with the statutory definitions and 
clarify that the Department need only show that the violator 
intentionally or recklessly violated the law at issue, not that 
it intentionally or recklessly caused the resulting environmental 
harm. The Committee recommends that violations be classified as 
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flagrant where the individual performing or directing the act had 
actual knowledge of the law and consciously set out to commit the 
violation. 

II. Other Division 12 Recommendations 

A. Burden of Proof Issues in Contested Case Hearings 

This was the most controversial topic addressed by the 
Committee. The Department staff expressed its concern to the 
Committee about several recent decisions in which the 
Department's proposed penalties had been reduced substantially 
through the contested case hearing process. The Committee was 
unanimous in agreeing both that this was a problem and that part 
of the problem was inherent in the current definition of the 
phrase "Magnitude of Violation." This definition does not 
indicate clearly that the Department, a~ least initially, is. to 
consider all of the specified factors in determining the 
magnitude of any violation. The Committee recommends that this 
definition be amended to make this obligation clear. At the same 
time, however, the Committee recommends that the new definition 
make clear that any one factor (iL.Q:... toxicity) may be dispositive 
in a particular case. In the hazardous waste context, for 
example, the Committee believes that, under some circumstances, 
an illegal release of extremely toxic waste need not be of large 
volume or lengthy duration in order to justify a determination 
that the violation qualifies as a major deviation. 

While a new definition of magnitude should help, the 
Committee was concerned that this step alone will not solve the 
fundamental uncertainty regarding the standard of review that the 
hearings officer should apply to the Department's penalty 
determinations. While the entire Committee recognized this as a 
serious issue, the Committee was divided on what further steps 
should be taken to address the standard of review issue. First, 
the entire Committee felt that the Department should continue to 
focus on and refine, as feasible and appropriate, its methodology 
for categorizing particular violations for purposes of the 
penalty assessment process. In this regard, the Committee notes 
that the Department has made significant strides in this area and 
that, in its view, several recent case summaries reviewed by the 
Committee provided satisfactory connections between the facts 
presented and the selected penalty classifications. 

The Committee split, however, on how the standard of 
review issue should best be addressed. A majority of the 
Committee members (by a six to two vote) determined that the 
Division 12 rules should specifically address the standard of 
review question. The majority's view was that the rulemaking 
process is best-suited to addressing the conceptual issues 

4 



involved in allocating penalty decision-making authorities 
between the Director and the hearings officer. The two Committee 
members in the minority on this issue believed no rule changes 
were needed. These members determined that the Department.had 
used adverse hearing decisions to provide insight on the nature 
of the Department's burden and that the Department's connection 
of the facts of a particular case to the penalty assessed had 
become much more detailed. These members believed that future 
adverse decisions, if any, could be appealed, if the Department 
believes they are incorrect, to the Environmental Quality 
Commission for a final decision for the Department on whether a 
particular penalty was correctly assessed. 

At a subsequent meeting, the Committee (this time by a 
four to two vote) approved specific rule language that it 
recommends for adoption. This language has two key components. 
First, with regard to factual !indings, the Department bears the 
burden of proof by a preponderance of the evidence standard. 
With regard to discretionary matters, however, the Department 
need only explain its determination and establish a rational 

.basis for its exercise of judgment. An example of a situation 
calling for the exercise of discretion, which is specifically 
mentioned in the proposed language, would be the determination of 
whether, in the absence of predetermined criteria, the magnitude 
of a particular violation was major, moderate, or minor. Once 
the Department establishes a rational relationship between the 
facts and its exercise of judgment on this issue, the hearings 
officer would be required to uphold that decision. 

In the majority's view, the above scheme is necessary 
because, at least until the Department generates a much more 
extensive enforcement history, the case-by-case decisions that 
are made regarding the classification of particular violations 
must be viewed as inherently judgmental. Some of the hearings 
officer's recent opinions appear to hold the Department to a test 
that requires it to anticipate, in advance, the myriad of unique 
circumstances that may be presented in particular cases in an 
effort to ensure absolute consistency. While the Committee is 
unanimous in its view that such a requirement would be , 
unworkable, the two factions within the Committee split on how 
the issue should be resolved. The majority felt that the 
judgmental nature of the decision-making process should be 
acknowledged in the rules, with a provision that the Department's 
exercise of judgment is to be upheld so long as it has 
established a rational basis therefor. The majority also noted 
that this scheme appears to constitute only a clarification of 
what is already implicit in OAR 340-11-132, which provides that 
the hearings officer shall reduce the amount of any civil penalty 
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assessed by the Director unless either the Department fails to 
establish the underlying facts or new evidence is introduced 
regarding aggravating or mitigating factors. In the majority's 
view, this language already contemplates that the Director is not 
to be overturned regarding his exercise of judgment as it relates 
to established facts. The minority felt that the burden
allocating process has evolved and that, to the extent that these 
issues remain controversial, they should be worked out through 
contested cases. and appeal to the Commission, if necessary. The 
minority also pointed out that a deferential standard at the 
hearings officer stage might result in more appeals to the 
Commission by respondents because of the different standard of 
review available in that forum. 

B. Economic Benefit 

The Committee agreed that the Department always should 
seek to recoup the full economic benefit gained by a violator 
through noncompliance. To the extent allowed within the relevant 
statutory maximums, the Department should seek to recoup the full 
economic benefit in addition to the gravity-based penalty amount. 
In this vein, the Committee recommends two major changes to the 
present scheme. 

First, the Committee recommends that the economic 
benefit component be removed from the gravity-based portion of 
the civil penalty calculation and be reinserted at the end of the 
formula. This would clarify that the economic benefit is to be 
added, in full, to the gravity-based portion of the penalty in 
determining the final penalty amount. 

Secondly, while the Committee recognizes that the 
Department's penalty authority on a per-violation basis is 
limited by the statutory maximums, the Committee recommends that 
the rules be revised to clarify the Department's authority to 
impose multi-day penalties, where applicable, in order to ensure 
that it recoups the full economic benefit gained by the violator. 
In such situations CL.ii...., where the purpose of assessing a multi
day penalty is to recoup the full economic benefit), the 
Committee recommends that the rules make explicit that the 
Department need not impose a gravity-based amount for more than 
one day. 

The Committee recognizes, of course, that the 
Department already has the authority to seek multi-day penalties, 
which could include multiple gravity-based components, whenever a 
violation continues for more than one day. The Committee, 
however, seeks to encourage the Department to utilize its multi
day authority even where the gravity of the offense otherwise 
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might not warrant it, in situations where this step is necessary 
to raise the statutory maximum to an amount that allows the 
Department to recoup the full economic benefit. The majority of 
the Committee, however, by a four to three vote, determined that 
the Department should retain the discretion not to move to multi
day penalties for purposes of recouping the full economic benefit 
if it deems it to be inequitable or otherwise inappropriate in a 
particular case. 

Two other points relating to economic benefit deserve 
mention. First, the Committee recognizes that the task of 
determining the economic benefit gained through noncompliance is 
complex. While the Committee feels that the conceptual framework 
can be laid out at this time (~ the recommended language for 
OAR 340-12-045(l)(d)), it recommends that the Department request 
a work session with the Commission to determine with more 
precision the approach the Department should take to the actual 
calculation of this amount. This is discussed further below. 
The second - related - point is that, due to the complexity of 
the task, the Committee recommends that the Department not be 
required to calculate the economic benefit where it is deemed to 
be de. minimis as compared to the gravity-based penalty amount. 

c. Inability to Pay 

The Committee recommends several changes relating to 
how the Department should address inability-to-pay issues. 
First, the Committee believes that, as with economic benefit, the 
inability-to-pay component should be removed from the gravity
based penalty calculation and be factored in at the end of the 
process. This is in accordance with the general principle, 
preserved in the Committee's proposal, that the Respondent 
clearly bears the burden of proof in seeking a penalty reduction 
based upon its inability to pay. As a practical matter, the 
Committee therefore feels that the Department should generally 
leave this component out of the analysis until the Respondent 
comes forward with information in its attempt to justify a 
reduction based upon these grounds. · 

Removing this component from the gravity-based 
calculation solves a second problem currently posed by OAR 340-
12-045( l) ( c) in that it gives the Department the flexibility to 
make inability-to-pay adjustments larger than the 40% maximum 
adjustment currently allowed. In many instances, respondents may 
not be able to afford even 60% of the base penalty (which, at 
this point, would include both the gravity-based and economic 
benefit components). While the Committee feels that the 
Department should have the discretion to impose a penalty that 
may force a company to go out of business, the Committee also 
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feels that the Department should have the discretion to reduce a 
penalty so as to avoid such a result in most cases. Situations 
where the Department may want to deny an inability-to-pay 
adjustment might include those where the violation was 
intentional or flagrant or where the Respondent's financial 
condition is such that it poses a serious concern regarding its 
ability or incentive to remain in compliance. The proposed rule 
language embodies these points. 

The Committee also recommends that, prior to reducing a 
penalty based upon inability-to-pay concerns, the Department's 
first option should be to place the Respondent on a payment 
schedule with interest on the unpaid balance for any delayed 
payments. The proposed language provides that the Department 
should agree to a permanent reduction only where it determines 
that the Respondent is unable to meet such a payment schedule. 

Finally, as with economic benefit, the Committee 
recognizes that the calculation of a given respondent's ability 
to pay a penalty is a complex matter. Here also, the Committee 
recommends that the Department request a work session with the 
Commission to determine with more precision the approach the 
Department should take to the actual calculation of this amount. 

III. Unresolved Issues 

A. Deficiencies in the Division 12 Matrices 

Many members of the Committee were concerned that the 
$10,000 matrix established at 340-12-045(1) establishes penalty 
amounts that are too low in several of the boxes. Most notably, 
even a violation of major magnitude that results in a major risk 
to public health or the environment generates a base penalty of 
the matrix of only $5,000, which is only 50% of the statutory 
maximum. Although this penalty would be susceptible to being 
increased due to aggravating factors, such as prior significant 
violations, these members were concerned that, in general, the 
penalties for such violations are likely to be too low. We note 
that the highest bracket of both the $2,500 and $500 matrices 
call for penalties of at least 80% of the applicable statutory 
maximums (100% under the $2,500 matrix). These members urge the 
Department to reconsider the amounts in all of the boxes of the 
$10,000 matrix with a view toward readjusting them upwards. 

Other members of the Committee expressed their view 
that it was premature to conclude that the penalty amounts in the 
$10,000 matrix were too low until the Department's staff had 
reviewed penalties assessed under that matrix and the nature of 
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the violations for which the penalties were assessed. They urged 
that such a review would provide a better basis for determining 
whether the matrix amounts were too low, too high, or 
satisfactory. 

Members of the Committee were also concerned that the 
extent of harm caused by a particular violation seems to be 
double-counted under the current matrices; it appears to be 
considered in determining both the class (risk of harm) and the 
magnitude of violation. At this time, however, the Committee was 
unwilling to delete the extent of harm from consideration in 
determining the magnitude of violation because to do so would 
result in penalties that are simply too small under the current 
matrices. Part of the problem appears to be that, under all of 
the matrices, a finding of only a minor extent of deviation 
results in penalties that are too low in instances where.the harm 
is significant. 

Quite frankly, the Committee seized on these issues too 
late in the process to achieve a clear consensus of their scope 
or seriousness, let alone address them productively. We urge the 
Department to consider them as soon as possible, even in this 
rulemaking process if it can be accomplished. Members expressed 
concern that these issues should not be put on a "back-burner" to 
be addressed in sometime off in the future. 

B. Environmental Credit Projects 

The Committee recommends that the Department, in 
conjunction with the Department of ~ustice, explore the idea of 
applying funds that would otherwise be spent on environmental 
penalties in ways that will confer direct environmental 
benefits - so-called "environmental credit" projects. At the 
national level, this is a growing trend. The Committee urges the 
Department to give it serious consideration. 

The Division 12 rules currently do not take a position 
on the issue of whether "environmental credits" might ever be 
appropriate. OAR 340-12-947, which deals with settlement, is 
silent on this point. Although, by statute, all civil penalties 
collected by the Department must go into the General Fund, there 
is significant federal court precedent indicating that funds 
derived through settlements need not be characterized as 
penalties and therefore may be devoted to credit projects. 
Additionally, EPA independently has determined that it has this 
discretion in settling cases under the federal environmental 
programs. 
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The Committee is of the view that environmental credit 
projects can be an important element of the positive resolution 
of many enforcement cases. The Committee recognizes that, if 
this trend is pursued, steps must be taken to ensure that the 
deterrent effect of the Department's enforcement cases remains 
significant. These steps might include, for example, a clear 
requirement that the tax advantages of spending funds on a credit 
project instead of a penalty be taken fully into account. 
Additionally, the Department might want to ensure that the credit 
project was not legally required or even, perhaps, that it was 
not something the company was intending to do irrespective of the 
enforcement action. 

Notwithstanding these complicating elements, the 
Committee considers the credit project idea to be worthy of full 
exploration. We hope the Department will consider both whether 
it wishes to pursue this path and, if so, whether legislative 
change is necessary in order to effectuate it. If the Department 
decides to pursue this option, the Committee would be happy to be 
involved in the process of determining the appropriate framework 
for the program. 

C. Calculation of Economic Benefit and Inability to Pay 

As previously mentioned, the Committee recommends that 
the Department request a work session with the Commission to 
determine with more precision the approaches the Department 
should take in addressing both the economic benefit and 
inability-to-pay issues. The Committee further recommends that 
the Department consider seeking assistance from accountants and 
others who may have.more expertise than the Committee members in 
these matters. Some Committee members may also be interested in 
participating in this process. 

The Committee took no position on the issue of whether 
the results of any such efforts should be implemented through 
guidance or further rulemaking. We leave that decision to the 
discretion of the Department and the Commission. 
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In closing, I would like to reiterate the COnunittee's 
overall impression that the Department is on the right course 
with respect to the changes that it has made in its enforcement 
program over the past few years. Please feel free to contact me 
if you have any questions about the Conunittee's work. 

cc: Conunittee Members 
Torn Bispham 
Van Kollias 
Holly Duncan 

11 

Sincerely.' ~-
.1 /· 

c~:(g i. i Johnston 
Assist t Professor of Law 
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state of Oregon 
Department of Environmental Quality Memorandum 

Date: June 23, 1992 

To: Environmental Quality commission 

From: Michael V. Nixon, Enforcement Section 

Subject: Reports on public hearings held on May 18, 1992, in 
Portland, Eugene, Medford and Pendleton, Oregon, 
concerning the proposed amendments to OAR Chapter 340, 
Division 12 

Four hearings were held simultaneously around the state in 
Portland, Eugene, Medford and Pendleton on Monday, May 18, 1992, 
at 11:00 a.m., until all testimony was completed, to provide the 
public an opportunity to provide oral and written testimony on 
the proposed amendments to the Department's Enforcement and Civil 
Penalty Assessment Procedures. The Hearing Officers for each 
location wer~ the following members of the Enforcement Section: 

Portland - Melinda Bruce; 
Medford - Nancy Hogan; 

Eugene - Linda Rober; 
Pendleton - Van Kollias, Mgr. 

Only one person provided testimony at any of the hearings. Mr. 
Kenneth Hobach provided oral testimony at the Medford hearing on 
behalf of the Josephine County School District. Mr. Hobach's 
testimony is transcribed and attached to this memorandum. The 
Department's response to Mr. Hobach's comments are included in 
the summary of comments and responses contained in Attachment I. 

List of Witnesses 

Portland: 

Medford: 

Eugene: 

Craig Smith, N.W. Food Processors 
Association; 
Diana Godwin, Esq. 
D. Jones, Northwest Region Office, DEQ 

Kenneth Hobach, Josephine County School Dist. 
Mike Andrew, Royal Oak; 
Daniel B. Wheaton, City of Grants Pass; 
George A. Geer, city of Grants Pass 

James Ollerenshaw, City of Eugene 

No one attended the hearing in Pendleton. 



ORAL COMMENT PRESENTED 
TO THE ENVIRONMENTAL QUALITY COMMISSION'S HEARING OFFICER 

RE: PROPOSED AMENDMENTS TO OAR, CHAPTER 340, DIVISIONS 11 
AND 12. 

PLACE: 

DATE: 

TIME: 

CITY COUNCIL CHAMBERS . 
MEDFORD, OREGON 

MAY 18, 1992 

11:00 A.M. 

TRANSCRIPT OF TESTIMONY 

OF KENNETH HOBACH 

JOSEPHINE COUNTY SCHOOL DISTRICT 

<11:36 a.m.> 

This is Kenneth Hobach, I'm from Josephine County School 

District. I have a concern about the Senate Bill 184, Section 9, 

codified as ORS 468.126 - the Advance Notice statute. 

The new law apparently requires that a five-day advance 

notice be given one time within 36 months. This seems to be an 

extreme to me, in the fact that small companies or school 

districts such as ours, one person may hold the keys to a lot of 

different departments, and if you have a staff turnover, you may 

-- the 36 months -- seems like three years is a long time that 

you're only going get one warning, so to speak, and then the next 

time you coulq be hit with a penalty. This just doesn't seem 

quite right and also I'm not clear as to whether this would be 

any area that you hold a permit you get one five-day notice so if 

our sewer -- if we have a problem with one of our sewer disposals 

and one site with -- if -- and we have another problem at another 
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site, would that would that then be that we've already had our 

five-day advance notice, or does that mean that we'd get a five

day advance notice at site number two? Does this mean that we 

get a five-day advance notice for sewer disposal, but if we have 

a water violation that's already -- we've already have our five

day notice, so we'd be subject to penalty immediately for having 

a water violation. Not clear to me, but I do believe that one 

we'd be subject to penalty immediately. one five-day advance 

notice every three years is not adequate and I don't think that 

seems to be fair. Thank you. 

<end> 

THE HEARING WAS ADJOURNED AT 1:30 P.M. WITHOUT FURTHER TESTIMONY. 

W:\NOl\GX226 
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SUMMARY AND RESPONSE TO WRITTEN COMMENTS 
AND COMMENTS RECEIVED AT THE PUBLIC HEARING 

The comments are addressed below in the order of appearance of 
the issue within the proposed rules 

OAR 340-12-030 DEFINITIONS 

Comment: The definition of "flagrant" is probably void for 
vagueness. James M. Whitty, Legislative Counsel for Associated 
Oregon Industries, commented that the amended definition of 
"flagrant" creates a standard of culpability that departs from 
any established legal theory of imputed knowledge. Mr. Whitty 
explains that this definition indicates that a respondent may be 
held to have been flagrant as a result of the knowledge and 
intent of an individual that actually performed the act in 
question or directed it, while the definition does not indicate 
the relationship between the respondent and the person with the 
requisite knowledge and intent. 

Response: The Department has consulted with the Attorney 
General's Office and decided not to amend the definition of 
"flagrant" as was suggested by the 1992 Environmental Enforcement 
Advisory Committee because of the ambiguity pointed out by Mr. 
Whitty. The current definition will continue. 

comment: The definition of "intentional" is from ORS 
468.996(2) (a) and should only be applied to $100,000 penalty 
cases under that law. Laurie Aunan of Oregon State Public 
Interest and Research Group (OSPIRG) commented that DEQ should 
keep current definition for violations other than violations of 
ORS 468.996 because it is less stringent. The ORS 468.996 
language is purposely more stringent due to the potential for 
such a high civil penalty. 

Response: While understanding OSPRIG's rationale, the Department 
considered that approach early in the drafting stages of the 
proposed amendments and consulted with the Attorney General's 
office on the matter. The Department and the Attorney General's 
office prefer the clarity and efficiency of using one definition 
for all cases. 
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Comment: "Intentional" changes the statutory definition 
considerably and negatively. Katherine Schacht of the 
Metropolitan Wastewater Management Commission (MWMC) commented 
that the proposed rule broadens the scope of the term "result" 
and goes beyond the statute. 

Response: The Department recognizes that the draft rule language 
does not satisfactorily clarify the statutory definitions, so the 
Department will adopt the statutory definition verbatim and 
refrain from any attempts to interpret legislative intent by 
rule. 

comment: The definition of "magnitude" is clarified now. Ann 
Wheeler of the Oregon Environmental Council (OEC) commented that 
the new definition should help in the hearing process. 

Response: The Department agrees that this amendment does clarify 
what is meant by "magnitude" and it should have positive effects 
in the contested case hearing process. 

comment: The definitions of "negligence/negligent" and 
"reckless/recklessly" are too vague. Jim Hill of the city of 
Medford's Wastewater Reclamation Division (WRD) commented that 
the definitions are too open to interpretation: 

Response: Recklessness is defined by ORS 468.996(2) (b). The 
Legislature adopted this definition from other statutes which 
have been long-established and applied successfully. The 
Department agrees with Mr. Hill's comments on the negligence 
definition and consulted with the Attorney General's office on 
the matter. The negligence definition will be further defined to 
read: "failure to take reasonable care to avoid a foreseeable 
risk of committing an act or omission that constitutes a 
violation." 

OAR 340-12-040 NOTICE OF PERMIT VIOLATION ("NPV") 

Comment: Ann Wheeler of OEC commented that the language in 
040(1) (c) is necessary to hold a permittee to the compliance 
schedule within an order by requiring sanctions for 
noncompliance. 
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Response: The Department appreciates OEC's comment and agrees 
that the rule language is necessary. 

comment: The five-day deadlines for responses to an NPV are too 
strict. Don Arkell, Lane Regional Air Pollution Authority 
(LRAPA) commented that LRAPA does not have a process that issues 
Notice(s) of Noncompliance (NON's) prior to issuing formal 
enforcement actions (FEA's). The result is that respondents may 
not have forewarning of a pending NPV, and five days is 
unreasonable amount of time for respondents to comply with the 
statutory deadline. 

Response: ORS 468.126(1) mandates the five-day limit. The 
Department believes that the statute provides for the exercise of 
discretion by LRAPA in determining the acceptability of a 
permittee's initial response or proposal under this law. 

Comment: Allow local variation of acceptance criteria for 
permittee responses and proposals, where appropriate. Don Arkell 
of LRAPA suggested that rule language be added to OAR 340-12-
040 ( l) (e) as follows: 

"For purposes of this section, (when] a regional 
authority issues a NPV, different acceptability 
criteria in (a) and (b) may apply.'' 

Response: The Department recognizes the practical necessity for 
providing for individual regional authority acceptability 
criteria pertaining to NPV's that authorities such as LRAPA may 
issue. The Department will recommend adoption of rule language 
as suggested. 

Comment: Any water quality violation could be subject to an NPV. 
Jim Hill of the City of Medford WRD commented that violations 
such as weekly mass limit could be subject to an NPV. 

Response: That is correct. All permit conditions are covered 
under the NPV law, regardless of the severity of the violation. 

Comment: The 36-month lifespan of the NPV seems too long and 
therefore, unfair. Kenneth Hobach of the Josephine County School 
District commented that three years is a long time for one 
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warning to have such an effect that a civil penalty may issue 
almost three years after the first permit violation occurred, 
especially considering turn-over in personnel that small 
companies or school districts often experience. 

Response: The 36-month lifespan of the NPV is mandated by law. 
It basically states the permittee will get only one warning 
notice before a civil penalty may be imposed for any permit 
violation occurring in the next three-year period. 

comment: After issuance of an NPV at site #1, does the sanction 
for a subsequent violation apply if that subsequent violation 
occurs at a different facility, or site #2? Mr. Hobach posed the 
above question in oral testimony presented to the Hearing Officer 
at the public hearing in Medford. 

Response: NPV's are permit-specific and subsequent sanctions 
(such as civil penalties) would only be issued for subsequent 
violations of that particular permit, regardless of any other 
permits or facilities that the person or entity might have. 

OAR 340-12-042 CIVIL PENALTY MATRICES 

Comment: The fines are too high. Various individuals, including 
Bill W. Lee of Bill w. Lee & Son Construction, Jennie Otley, 
Ethel I. Smith, Thom Seal of Eastern Oregon Mining Association, 
and the Honorable Walt Schroeder, Oregon State Representative, 
District 48, commented that the civil penalty increases from $500 
to $10,000 are exorbitant. 

Response: The increases of maximum daily civil penalties have 
been authorized by the Legislature. Most recently, the maximum 
daily civil penalty for solid wastes and noise were increased 
from $500 to $10,000 by the Legislature in 1991 Oregon Laws, 
Chapter 650, Section 3. The statutory maximum of $10,000 for air 
and water violations has been in effect since the early 1970 1 s, 
and for hazardous waste violations since the early 1980 1 s. 

Comment: Justify increase in Class I, $10,000 base penalties 
("BP"). Jim Craven of the American Electronics Association (AEA) 
commented that there is no apparent justification for increasing 
the base penalties for Class I violations in the $10,000 matrix. 
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Response: The 1992 Division 12 Amendments include increases for 
Class I major and moderate magnitude violations from $5,000 and 
$2,500 to $6,000 and $3,000, respectively. Some increase in 
civil penalty amounts was made at the suggestion of some members 
of the 1992 Enforcement Advisory Committee. After three years 
of using the current base penalties, the Department believes that 
the most serious violations, with Class I major and moderate base 
penalties, should be increased so that the calculated penalty 
will be closer to the statutory $10,000 maximum. The Department 
has decided not to amend the base penalty for a minor violation, 
which is currently $1,000. 

Comment: Recommendation of further increases in base penalties. 
Janet Tobkin commented that the Department should further 
increase base penalties because the penalties are too 
"affordable." 

Response: The Department believes that the proposed amendments, 
with the increased base penalties for violations subject to the 
$10,000 daily maximum, provide for civil penalties commensurate 
with the seriousness of the violations. 

OAR 340-12-045 CIVIL PENALTY DETERMINATION 

For reference, the civil penalty formula used in the 
determination procedure is based on factors that the Department 
must consider in accordance with ORS 468.130(2), and appears in 
the proposed rules as follows: 

BP+ ((.1 x BP) (P + H + 0 + R + C)) +EB 

Where "BP" is the base penalty; 
"P" is for prior significant actions (as defined in OAR 340-12-
030) ; 
"H" is the respondent's past history; 
11 0 11 is whether the violation is repeated or continuous; 
"R" is the cause of the violation; 
"C" is the respondent's cooperativeness and efforts to correct 
the violation; and 
"EB" is the approximate dollar sum of the economic benefit that 
the respondent gained through noncompliance. 
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Comment: "Prior Significant Actions" ("P") factor and "Past 
History" ("H") factor adjustments are illogical. Jim Whitty for 
AOI comments that this subparagraph should be revised to simply 
convert both the H and P factors to zero when their sum would 
otherwise be a negative numeral in order to prevent violators 
from unfairly benefitting from the applications of these rules. 

Response: The Department appreciates Mr. Whitty's comment and 
suggestion. The final rule as proposed for adoption reflects a 
change as Mr. Whitty suggested to address this apparent problem. 

Comment: The rules appear to have become complex and confusing, 
especially civil penalty determinations. Don Haagensen, Esq., 
for Chemical Waste Management of the Northwest, Inc., and Western 
Compliance Services, Inc., and a member of the Enforcement 
Advisory Committee, commented that DEQ should make an effort to 
simplify and streamline the formula for determining the civil 
penalty. As an example, Mr. Haagensen stated that "H" and "C" 
("Cooperativeness and Efforts to Correct the Violation") appear 
to overlap to some degree. Mr. Haagensen suggested that to 
encourage utmost cooperation and responsibility, "H" ("Past 
History") and "C" should be set up so that "H" and "C" can cancel 
out "P" ("Prior Significant Actions"). 

Response: The proposed amendments do actually simplify the 
process of determining civil penalty assessments, and are also 
intended to clarify the relationships of the various rules as 
applied together in various cases. "H" and 11 C11 do contain a 
common concept, cooperation, but pertain to different violations 
and different formal enforcement actions. "H" relates to the 
Respondent's cooperativeness in a prior case (as characterized by 
"P" factor), while "C" relates to the Respondent's 
cooperativeness in the case at hand. This should foster utmost 
cooperation and responsibility, aside from recognition of any 
civic, legal, or moral responsibility, because a credit for 
present cooperation remains a credit for future cases, should 
another case ever arise. 

Comment: "P" factor ("Prior Significant Actions"). Mr. 
Haagensen also commented that it is unclear what is meant by "the 
first original Division 12 rules." Also, because the civil 
penalty system changed so significantly in March of 1989, it is 
neither fair nor equitable to use enforcement actions that 
occurred before that time under completely different rules and 
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circumstances in computing current penalties. The Department and 
the Environmental Quality Commission recognized the significance 
of the change in civil penalty rules that took place in March 
1989 by specifically providing that the rules were prospective 
only. 

Response: The Department has clarified this rule by stating that 
any violations that occurred prior to the adoption of the 1992 
amendments will be classified in accordance with the current 
classification system as created by the adoption of the Division 
12 amendments of March 1989. The purpose of this new rule is to 
avoid treating older priors more harshly than priors issued 
between March 1989 and the effective date of the 1992 amendments. 
Under the 1992 amendments, several violations have been upgraded 
in class. Therefore, all priors will be evaluated on the same 
scale in order for all respondents to be treated equitably. 

This rule amendment was reviewed and approved by the Attorney 
General's Office in consultation with Department staff after 
receipt of Mr. Haagensen's comment. Mr. Haagensen's 
interpretation of current OAR 340-12-080 (OAR 340-12-090, as 
proposed), is inconsistent with the historical intent and 
application of the rule. The purpose and intent of the current 
OAR 340-12-080 was to point out that any active, unresolved 
contested cases that were pending at the time of the adoption of 
those rules (March 1989) would not be modified as a result of the 
adoption of those rule amendments. Current OAR 340-12-080 was 
never meant to apply to the "P" factor in the civil penalty 
determination formula. The Department's application of the rule 
shall continue as intended. 

Comment: "Past History" ("H") factor - Add +2 if violator took 
no action to correct. Laurie Aunan of OSPIRG, who was a member 
of the 1992 Enforcement Advisory Committee, commented that the 
Advisory Committee had recommended that, in order to balance the 
availability of -2 if violator took some action, the Department 
should assess a +2 if the violator did not take action to correct 
the violation. 

Response: If a violator took no action to correct, then possibly 
they could be sanctioned with another formal enforcement action. 
Further, if a violator took no efforts to correct a past 
violation, that fact would have been penalized at that time in 
determining the prior penalty sum. The effect of this rule is to 
give credit for corrective efforts for any past violation. The 
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Department believes that this is the intention of the statute and 
fosters voluntary remediation efforts by violators. 

comment: "Cause of the Violation" ("R") factor - add +4 for 
reckless/grossly negligent violations. Ms. Aunan suggested that 
the Department keep the current provision for adding a +4 for 
violations caused by grossly negligent acts. 

Response: The Attorney General's Office discouraged this for a 
variety of reasons, and the Department agrees. It is undesirable 
to be spending resources, especially in contested case 
situations, discerning the fine lines between negligence and 
gross negligence, unless required by law, since most 
environmental laws and rules are based on a strict liability 
scheme. 

Comment: Economic Benefit of Noncompliance ("EB") - OSPIRG urges 
the Department to adopt language that EB "shall increase" by the 
dollar sum of EB instead of "may increase." 

Response: Where the Department can determine the EB value, it 
will, but it is not always cost effective to investigate and 
calculate the economic benefic of noncompliance. In some 
instances, there is no reliable means to do so. The Department 
intends to develop formula(s) and policies for institution in 
such cases and present to the Environmental Quality Commission 
for consideration and guidance at a future EQC work session. 
Many violations are single occurrences that do not result in any 
economic benefit to the violator. 

comment: "EB"/"Inability to Pay" - OSPIRG supports the 
innovation of EB as proposed and Ann Wheeler of OEC, also a 
member of the Advisory Committee, also supports the removal of 
the inability to pay from the civil penalty calculation and 
supports the consideration of that issue separately as proposed. 

Response: The Department plans to bring specific methods of 
calculating "EB" and "inability to pay" to the Commission as 
work session items in the near future. 

Comment: Jim Whitty, Legislative Counsel for Associated Oregon 
Industries (AOI), who was also a member of the Advisory 
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Committee, expressed a concern that the Department would treat a 
violation as a continuing one in order to recover the economic 
benefit, even if the actual duration of the violation was 
shorter. 

Response: The Department points out that when multi-day 
violations also result in an economic benefit to a violator, DEQ 
may assess multi-day penalties to equal the dollar sum value of 
the sum of the economic benefit, but only up to the maximum 
amount authorized by law (e.g., $10,000 per day, per violation). 

In other words, if a violation occurs for an extended period of 
time and provided an economic benefit to the violator, then the 
Department has the option to cite the violator for a violation at 
a daily penalty sum and multiply that sum times the number of 
days that the violation occurred, at least equivalent to the 
dollar sum of the economic benefit that the violator received. 
Such a civil penalty calculation is consistent with the 
Department's legal authority and has been done for some cases in 
the past when appropriate. 

OAR 340-12-050 AIR QUALITY CLASSIFICATIONS 

Comment: January 1992 amendments to Division 12 made by the Air 
Quality Division related to interim emission fees were omitted. 
Jim Craven of the American Electronics Association {AEA) 
commented that the January 1992 line item additions to Division 
12 air quality classifications of violations related to interim 
emission fees were omitted. 

Response: The Department agrees and has included those 
amendments in this rulemaking proposal. 

OAR 340-12-055 WATER QUALITY CLASSIFICATIONS 

Comment: New OAR 340-12-055(1) (c) is too broad. James Hill of 
the City of Medford WRD commented that the rule is too broad 
because any discharge that doesn't meet NPDES permit requirements 
would be sanctionable under this rule as partially treated waste. 

In addition, Katherine Schacht of MWMC commented that while such 
violations justify more than treatment as Class III violations, 
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it hardly seems to merit designation as Class I given the 
significantly higher penalty attached to Class I. 

Response: The Department agrees that the rule needs to be 
clarified and has revised it to cover: 

1. Discharges of waste without a permit; and 
2. Discharges of waste from a discharge point not 
authorized by a waste discharge permit (e.g., raw sewage by
passing from a sewage pumping station). 

The Department believes that any of the above types of discharges 
are serious violations and are appropriately classified as Class 
I violations. 

Comment: New OAR 340-12-055(1)(g) language ambiguous. Gareth s. 
Ott, Sanitary Engineer of the City of Gresham, commented that the 
rule seems to imply that the operator of the municipal treatment 
works is liable under this rule for violations of pretreatment 
standards that either impair or damage the treatment works, or 
cause a major harm or pose a major risk of harm to public health 
or the environment. 

Response: The rule does not apply to operators. The rule 
applies to users of municipal treatment works. 

comment: New OAR 340-12-055(2) (d) is too broad. Mr. Hill of the 
city of Medford WRD also commented that the term, "by any means," 
as contained in the proposed rule is too broad. 

Response: The addition of this rule contains the language of the 
water quality statute, ORS 4688.025(1) (a), which states: 

"no person shall ... cause pollution of any waters of the 
state or place or cause to be placed any wastes in a 
location where such wastes are likely to escape or be 
carried into the waters of the state by any means." 

Violations of this law will be specifically classified as Class 
II violations, unless they cause major harm or pose a major risk 
of harm, in which case they will be Class I violations under OAR 
340-12-055 (1) (j). 
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Comment: Subsections 2(b), (f) and 3(a) combine to lead to 
anomalous results for relatively minor paperwork violations. Ms. 
Schacht of MWMC commented that subsection 3(a) makes failure to 
submit a discharge monitoring report (DMR) on time a Class III 
violation, but does not cover the classification of the late 
submittal of various other reports which are otherwise also 
required by rule, permit or license, and presently classed in 
subsection 2(b). Further, that any other remaining "paper 
violations" would be classified as Class II by operation of the 
catch-all provision in subsection 2(f). 

Response: The intent of the exception of timely submittal of 
DMR's is clear. Violation of this rule is properly classified as 
a Class III within the scheme of water quality permit violation 
classifications because it is, as Ms. Schacht states, a 
relatively minor paperwork violation. The new subsection was 
created in recognition of that fact. However, the current 
classification of all other timely submittal requirements as 
Class II violations shall continue as currently classed because 
the Department considers the timely submission of all other 
reports important in order to maintain the integrity of the 
reporting system required by air, water and solid waste permits. 

Comment: Subsection 3(c) does not contain equivalent minor 
violations related to removal efficiency that should be included 
as Class III violations along with those proposed that are 
related to minor permit limitation exceedences. Ms. Schacht of 
MWMC points out this apparent inconsistency, noting that under 
the proposed rules, achieving 84% removal would be at least a 
Class II violation, while exceeding a summertime concentration 
limit for the same pollutant by 20% would only be a Class III 
violation under subsection 3(c). 

Response: The Department appreciates Ms. Schacht's point and 
recognizes the inconsistency that appeared in the proposed rules 
that were subject to public comment. As a result, the Department 
has further amended subsection 3 to provide for equivalent 
removal efficiency violations as described by Ms. Schacht, as 
well as for minor pH limitation violations. 
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SOLID WASTE MANAGEMENT CLASSIFICATIONS 

Comment: "Knowingly" should be added to proposed OAR 340-12-
065 (1) (p)-(r). Max Brittingham, Executive Director of the Oregon 
Sanitary Service Institute (OSSI), commented that the term 
"knowingly" should be added to subsections l(p) through l(r), 
inclusive, "to prevent a steep fine for a possible inadvertent 
violation that may often be impossible to detect." Mr. 
Brittingham referred to the inclusion of "knowingly" in the 
preceding subsection l(o), relating to the disposal of lead acid 
batteries and single quantities of used oil greater than 50 
gallons. 

Response: These proposed rules were reviewed by the 1991 DEQ 
Solid Waste Advisory Committee which was included members from 
the regulated community. The rules contained in Division 12 do 
not create violations, they only classify violations as set forth 
in the respective divisions of OAR Chapter 340, or set forth 
otherwise in federal or state law. The inclusion of "knowingly" 
in subsection l(o) is required as a result of the language 
contained in the underlying statute that prohibits the conduct as 
described in subsection l(o). The statute and the rule(s) are 
directed at the person who violates the prohibition by disposing 
such materials in the purposeful manner described in subsection 
l(o) (''knowingly''). 

The other three subsections are directed at the operators of 
permitted facilities who have an obligation to actively monitor 
what is being disposed of at their facilities in order to 
safeguard against the subversion of the solid waste management 
regulatory program as created in the public interest by the 
legislature and the Environmental Quality Commission, in 
consultation with the regulated community. Violations of 
subsections l(p) through l(r) will be evaluated for formal 
enforcement action on a case-by-case basis. If a permittee is 
asserting an "inadvertent violation," the case may require the 
exercise of the civil equivalent of prosecutorial discretion. In 
any event, the violations at issue here, like the majority of 
environmental laws and rules, assign liability without regard to 
fault. 

comment: OAR 340-12-065(1) (s) .should be a Class II violation and 
should also include the term "knowingly." Mr. Brittingham 
suggested that this rule classifying the mixing for disposal or 
the disposing of principal recycled material that has been 
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properly prepared and source separated for recycling should be a 
Class II violation rather than a Class I and/or include the term 
"knowingly" as mentioned above. Mr. Brittingham commented that 
such violations do not represent a major risk of harm to the 
public health or the environment. 

Response: The response above applies here as well. In addition, 
while some violations may or may not actually pose a major risk 
of harm to public health or the environment, there are several 
other considerations, consistent with the goals of the 
enforcement program, that justify classifying those violations as 
Class I violations, such as obtaining and maintaining compliance, 
and the deterrence of future violations. This protects the 
integrity of the system of environmental protection as embodied 
in Oregon's environmental laws, rules and permits. 

Comment: Some of the listed violations seem to overstate the 
underlying regulation. Does this mean that the rule revision 
creates a new, broader obligation on facility operators? James 
Whitty of AOI commented that some of the violations listed in 
Division 12 seem to overstate the underlying regulations. Mr. 
Whitty cited proposed solid waste classification rules, OAR 340-
12-065 (1) (f) and (g), as examples in support of his comment. OAR 
340-12-065(1) (f) classifies a violation of any federal or state 
drinking water standard in an aquifer beyond the solid waste 
boundary of a landfill or beyond an alternative boundary 
otherwise specified by the Department. OAR 340-12-065(1) (g) 
classifies a violation of a permit-specific groundwater 
concentration limit. 

Response: The proposed rules referred to by Mr. Whitty are 
specific classifications of violations of the Department's 
groundwater quality and solid waste management rules. The 
particular rules that underlie the Division 12, Section 065 rules 
cited above are Department water quality rules, OAR 340-40-030, 
and solid waste management and disposal rules, OAR 340-61-040(4), 
respectively. For example, the concentration limit referred to 
in Division 12, Section 065(1) (g) is required to be specified in 
the permit by the Department's water quality rules (OAR 340-40-
030). The violation of that permit condition is what is 
sanctionable as a Class I violation by operation of the proposed 
Division 12 rule. No new or broader obligations are created by 
the proposed classification rules. 
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Comment: If DEQ desires to list more particular violations, it 
should include citations to the underlying regulations. Mr. 
Whitty made the above comment and suggested that the proposed 
rules include a statement to make it clear that the list of 
classified violations set forth in OAR 340-12-050 to 340-12-071 
are intended to be used only for the purposes of determining 
penalties for violations of other regulations. 

Response: The Department agrees and accepts Mr. Whitty•s 
suggestion. A statement as suggested by Mr. Whitty has been 
added at the end of the Scope of Applicability section in 
proposed OAR 340-12-090. 

OAR 340-12-067 UNDERGROUND STORAGE TANK AND HEATING OIL TANK 
CLASSIFICATIONS 

Comment: DEQ does not regulate heating oil tanks and there is no 
requirement that one must prevent releases from underground 
storage tanks (UST's). Mr. Whitty commented that OAR 340-12-
067(1) (d) would impose a penalty for failing to prevent a release 
from an underground storage tank or heating oil tank and stated 
that DEQ does not even impose operating requirements on heating 
oil tanks. Moreover, Mr. Whitty adds, there is no requirement 
that one must prevent releases. 

Response: Mr. Whitty is correct in stating that DEQ does not 
currently regulate heating oil tanks, in so far as release 
prevention is concerned; however, the Department's Division 122 
Hazardous Substance Remedial Action Rules may apply to spills 
from heating oil tanks. As for release prevention requirements, 
owners and operators of UST's have an affirmative duty to prevent 
releases for the storage life of UST's as provided by the US 
rules set forth in OAR Chapter 340, Division 150. Those rules 
specifically incorporate the federal UST release prevention 
requirements contained in 40 C.F.R. 280.20. The reference to 
heating oil tanks in the proposed rule amendment to OAR 340-12-
067 (1) (d) has been deleted. 

Comment: The reference to "unregulated" UST's in OAR 340-12-
067 (2) (g) is clearly wrong. Mr. Whitty also commented that tanks 
that are unregulated are exempt from all the UST requirements, so 
that the reference to "unregulated" UST's in OAR 340-12-067(2) (g) 
is clearly wrong. 
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Response: Mr• Whitty is correct. The proposed rule amendment 
has been further amended to clearly refer to nonpermitted 
regulated tanks, as was originally intended by the use of the 
term "unregulated." 

OAR 340-12-068 HAZARDOUS WASTE MANAGEMENT CLASSIFICATIONS 

comment: The classification of violations for hazardous waste 
management and disposal should be revised. Don Haagensen, Esq., 
suggested that the classification of violations for hazardous 
waste management and disposal should be revised, including 
consideration of listing specific Class III violations for 
certain types of violations that would be appropriate for Class 
III. Mr. Haagensen explained the rationale for revising many of 
the class items and included some specific suggestions for 
reclassification. 

Response: The Department will consider a revision of the 
hazardous waste management violation classification list in 
consultation with the U.S. Environmental Protection Agency in the 
near future. The kinds of amendments suggested by Mr. Haagensen 
require a thorough analysis because of the complexity of federal 
and state hazardous waste management regulations and their 
interrelationships. The Department needs to deliberate over any 
such changes and specifically discuss them with program staff at 
EPA prior to making any such revisions. 

OAR 340-12-080 SELECTED MAGNITUDE CATEGORIES 

Comment: How were the percentage points and pollutant amounts 
determined and assigned to major, moderate and minor magnitudes? 
Laurie Aunan of OSPIRG asked for an explanation of how those 
magnitudes were chosen. 

Response: As for all of the magnitudes selected for inclusion in 
this new section of Division 12, the quantitative information 
underlying each of these proposed items was obtained from a 
review of past enforcement cases and hearing officer decisions 
and consultations with Department staff in each of the relevant 
program areas. 

Comment: Categorize an emissions limit magnitude depending on 
the level of harm that occurred or could have occurred. Ms. 
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Aunan also suggested that the selected magnitudes include 
selecting magnitudes depending on the level of harm that occurred 
or could have occurred. 

Response: The level of actual harm or potential harm is properly 
considered in determining the class of the violation. Magnitude, 
by definition, is determined by the extent of the respondent's 
deviation from the law or Department rules that occurred as a 
result of the violation. 

Comment: Burning a highly toxic material in a sensitive location 
should be a "major" magnitude violation. Ms. Aunan commented 
that open burning of less than one cubic yard of material is 
automatically a minor magnitude in the proposed rules and the 
magnitude should instead be determined considering where the 
violation occurred, such as a "sensitive location." 

Response: The location of a violation is a proper consideration 
in determining the class of the violation. Violations in 
"sensitive" locations necessarily require consideration of the 
actual harm or potential harm posed by the occurrence of the 
violation. Class is a qualitative concept (e.g., "how dangerous 
was it?") whereas magnitude address quantities (e.g., "how 
much?"; "how far?"; "how long?"). 

Comment: The proposed rules provide that failure to meet one 
requirement of an Order is automatically "minor." This may or 
may not be true. Ms. Aunan also commented that in regard to 
violations of Department Orders, there may be cases where failure 
to meet one requirement is major depending on the circumstances 
and the rule should allow for this. 

Response: The Department recognizes the point made by Ms. Aunan 
and has deleted any subsection for selected magnitudes for 
violations of Department Orders. Instead, such magnitudes will 
be determined on a case-by-case basis as required by the 
particular facts of each case. 

comment: James Whitty for AOI commented that the list of 
hazardous waste violations set forth in 340-12-080{3) (b) appear 
to be an attempt to change the law consistent with a hearings 
officer decision earlier this year, thereby rewriting 40 CFR 
262.34 as incorporated by OAR Chapter 340, Division 102. 
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Response: As mentioned above, the rules contained in Division 
12, such as those referred to by Mr. Whitty, do not create 
violations. The rules contained in Section 080 are rules to 
assist in the quantification of the magnitude of the underlying 
violations cited in the formal enforcement action. 

OAR 340-11-132(5) In Re Hearing Officer's Authority 

The proposed rule package that was submitted for public comment 
included a proposed amendment to the beginning of OAR 340-11-
132 (5) which was drafted and recommended by members of the 
Enforcement Advisory Committee. The proposed amendment read: 

"In proceedings before the Hearing Officer regarding the 
assessment of civil penalties under OAR Chapter 340, 
Division 12, the Department has the burden of explaining how 
it calculated the relevant penalties according to the 
principles set forth in ... Division (12]. The department has 
the burden of proving each factual finding by a 
preponderance of the evidence. With respect to 
determinations that call for the exercise of judgment (e.g., 
whether, in the absence of predetermined criteria, the 
magnitude of a particular violation was major, moderate, or 
minor), the Hearing Officer shall uphold the Director's 
decision if the department demonstrates a rational 
relationship between the facts and the decision." 

The Department received several comments on this proposal. The 
comments are presented together below, with the Department's 
response reserved until the end. 

Comment: The principal reason DEQ staff is seeking a change in 
the standard of review is a disagreement with recent rulings of 
the hearings officer. James Whitty of AOI commented that AOI 
views a change in the burden of proof and standard of review as 
unnecessary in solving whatever problems the Department has with 
the hearings officer. If the Department is unsatisfied with a 
ruling in a particular case, the solution is an appeal to the 
Environmental Quality Commission (EQC). This avenue for 
addressing Department grievances on hearings officer rulings 
should be attempted before a fundamental change is made in the 
relationship between the hearings officer and the Department. 
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Mr. Whitty suggested that a second avenue the Department can 
pursue is rulemaking to further clarify rule language found 
troublesome by either the hearings officer or the Department in a 
particular case. Making the standard of review for the hearings 
officer more deferential to the Department from that of the EQC 
will either increase the amount of work for the EQC by increasing 
the number of appeals or, because of the increased cost, produce 
a chilling effect on bringing or appealing legitimate contested 
case actions. 

Comment: Ann Wheeler of OEC commented that the proposal is 
necessary to clarify the Department's burden and the degree of 
discretion of the Hearing Officer. 

comment: Max Brittingham of the Oregon Sanitary Service 
Institute (OSSI) commented that there is no reason to believe 
that changing the standard of review will decrease the amount of 
appeals for the EQC, decrease the cost of the contested case 
process or not have a chilling effect on bringing or appealing 
legitimate contested case action(s]. 

Comment: James Hill of the City of Medford commented that the 
proposal essentially would allow DEQ to arbitrarily determine the 
magnitude of the violation as well as to make any other 
"judgment" decisions, since the concept of "rational 
relationship" is very broad and difficult to disprove. It 
essentially removes the Hearing Officer from several important 
decisions. 

Comment: Katherine Schacht of MWMC commented that the proposal 
introduces an unduly deferential standard of review at the 
hearings official level which would lead to additional appeals to 
the EQC, and that DEQ should not rush to insulate its decisions 
from thorough review at the administrative level. 

Response: The Department has decided to not recommend any 
amendment to the rule regarding the Hearing Officer's authority. 
This decision was made after thorough review of all the proposed 
rule amendments and public comments, as well as after 
deliberations on this particular proposal by the Director and the 
Department's Division Administrators. The Department expects 
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that adoption of the Division 12 amendments as proposed will 
resolve many of the difficulties presented in contested case 
proceedings under the current rules. 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL OlJAT.l'l'Y INTEROFFICE MEMO&'\NDUM 

TO: 

FROM: 

SUBJECT: 

DATE: May 1, 1992 
Interested persons 

F~e~~~tr#/. 
Public comments on proposed 1992 amendments to Oregon 
Administrative Rules (OAR) 340-12-045(1) (c) (F) and 
340-12-045(3) (Economic Considerations); and OAR 340-11-
132(5) (Hearing Officer's scope of Review) 

The Department is proceeding to rulemaking on proposed amendments to 
the current OAR Chapter 340, Division 12 rules on Enforcement 
Procedure and Civil Penalties. Several of the amendments were made 
necessary as a result of various new laws passed by the Oregon 
legislature in 1991. Other amendments to Division 12 are being 
proposed as a result of a comprehensive internal review by the 
Department conducted over the past year. 

To assist in the rulemaking, the Department formed an advisory 
conuuittee comprised of representatives from the legal, public 
interest, municipal, and industry communities, in order to advise the 
Department on implementing the rules mandated by the 1991 laws, and 
the ot.J:ler rule amendments contemplated by the Department as a result 
of the past year's internal review. The Enforcement Advisory 
Committee reviewed the new laws and the Department's draft proposed 
rule amendments and conducted four meetings during January and 
February, 1992. In a letter dated April 20, 1992, the committee made 
a report with several recommendations. 

ECONOMIC BENEFIT OF NONCOMPLIANCE & INABILITY TO PAY 

The Committee's report included a recommendation that the Department 
continue with its development of a procedure for including a sanction 
for violators who obtain economic benefits as a result of 
noncompliance. The Committee also encouraged the Department to 
develop a clearer process for considering a respondent's inability to 
pay a civil penalty. The Committee further recommended that the 
Department adopt a specific formula for determining the dollar value 
of the economic benefit. The Department intends to research both 
matters fully and present proposals to the Environmental Quality 
Commission (EQC) as work session items, and welcomes any public 
comments on those matters at this time. 

HEARING OFFICER'S SCOPE OF REVIEW 

THE DEPARTMENT IS PARrICULl\RLY INTERF..S'l'ED IN RECEIVING PUBLIC COMMENT 
ON A RULE AMENDMENT ITh'COl'IMENDED BY THE <XlMMITTEE THA'l' WOUID SET FORTH 
THE DEPARTMENT'S BURDEN OF PROOF IN CON'l'EST.l'D CASE HEARINGS AND 
DEFINE 'l'HE HEARING OFFICER'S SCOPE OF RE.VIEW. Tl:ffi DEPARJ.'MEN"f BELIEVES 
THA'l' SEVF:Rl\L OPTIONS a:>ULD BE L"'ONSIDERED' SUCH AS nm RECOMMENDATION 
BY THE COMMI'I'l'EE, AS WELL 115 MAKING NO CHANGE AND APPEALING ADVERSE 
DECISIONS TO Tl:ill EX)C. 
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Title: Enforcement Procedure and civil Penalty Rules 

Purpose: Amend Division 12 to comply with 1991 Oregon Laws, 
Chapters 385 and 650, and to improve and clarify 
existing rules, including OAR 340-11-132{5)·. 
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REQUEST FOR HEARING AUTHORIZATION 

SUBJECT: Request for authorization to conduct public hearings on 
amending Oregon Administrative Rules (OAR) pertaining to 
enforcement procedure and civil penalties, and agency burden of 
proof and hearing officer standard of review in contested case 
proceedings. 

RULES AFFECTED: Department of Environmental Quality rules, OAR 
Chapter 340, Division 12, and OAR 340-11-132(5). 

STATUTORY AUTHORITY: Oregon Revised Statutes (ORS) 468.020, 
468.996, and 459.995. 

TIME CONSTRAINTS: To present final proposed rules .for adoption by 
the Environmental Quality Commission (EQC) at the earliest 
possible EQC me·eting date (July 24, 1992), this .request must be 
granted no later than Wednesday, April 15, 1992, in order for the 
necessary materials to be provided to the Off ice of the Oregon 
Secretary of State in time for publication of the public notice on 
May 1, 1992. 

ATTACHMENTS: 

Statement of Need for Rulemaking 
Public Notice 
Statement of Fiscal and Economic Impact 
Land Use Evaluation state~ent 
Proposed Rule Amendments 

SUMMARY OF ISSUES: 

Enforcement'Procedures and civil Penalties 

Attachment A 
Attachment B 
Attachment c 
Attachment D 
Attachments E & F· 

The proposed amendments to Division 12 rules incorporate new 
statutory authority/mandate providing for three significant 
changes. First, the adoption of a schedule and criteria for 
determining the amount of civil penalty t)lat may.'be imposed 
for a $100,000 maximum civil penalty for reckless or · 
intentional violations which result in or creates the il\U!linent 
likelihood for an extreme hazard to the public health or which 
causes extensive damage to the environment. 

Second, requirement of advance notice of violation prior to 
civil penalty assessments only for air, water, or solid waste 
permittees. Other advance notice requirements contained in 
former statute were repealed. Third, increased maximum daily 
civil penalty autho~ity for solid waste and noise violations 
from $500 to $10,000; 
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In addition to providing.for new statutory changes, the 
Enforcement Section has completed an extensive evaluation and 
review of the current enforcement rules and the Hearing 
Officer's case decisions applying those rules. This process 
has resulted in many other amendments. We have consulted with 
our counsel in, the Attorney General's Office and with program 
and regional staff and incorporated their suggestions along 
with those of the 1992 Enforcement Advisory Committee which was 
convened to advise on the integration of the new statutes into 
Department rules. The Advisory Committee also necessarily 
conducted a general review of a draft of the rules currently 
proposed and made recommendations accordingly. Below is a list· 
of the significant changes contained in the proposed Division 
12 revisions to make the enforcement and con.tested case 
processes more efficient and effective.and to add the new 
sta.tutory changes: · 

1. $100,000.PENALTY -- SB 184, Election 2 (codified as ORS 
468.996) - $100,000 maximum civil penalty for intentional or 
reckless violations which result in or create the imminent 
likelihood for an extreme hazard to the public health or which 
causes extensive damage to the environment. The, Enforcement 
·Advisory Committee has made recommendations on the 
implementation of this new law.within the Division, 12, 
providing for base penalties of $50, 000 for reckless, $75., 000 
for intentional; and $100,000 for flagrant violations. · 

2. NOTICE OF PERMIT VIOLATION CNPVl -- SB 184, Section 9· 
(codified as ORS·468.126) - The former advance notice statute 
(former ORS 468.125) was repealed. The new .law requires 5-day 
advance notice bet.ore assessing a civil penalty only if the 
violator is an air, water, or solid waste permitte!f!. Advance 
notice is not required if the violation was intentional, the. 
water or air violation would not· exist for five consecutive 
days, or if the permittee has received a priqr advanc::e warning 
.within the. preceding· 36 IJlOnths. The Enforc::ement Advisory 
Committee has made. recommendations on the implementation of 
this,provision, including.specific language to be contained in 
the NPV document. 

3. DEFINITION CHANGES -- Several definition changes are 
proposed. Most changes are the result of our own eva·1uation of 
case weaknesses observed over time and noted by the, hearing 
officer' in contested case decisions. Other changes are the 
result of recommendations from our Advisory Committee in the 
integration of SB 184 into Division 12. 
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4. CLASSIFICATION CHANGES - Current classifications have 
been reviewed in consultation with program and regional 
managers. Many more violations have been specifically 
classed, especially the violations that occur frequently. This 
proposal will reduce the resource and time intensive burden on 
DEQ to prove case-by-case risk assessment determinations that 
are often required under the current Division 12 rules. 
Specific risk of harm determinations will only be required in 
exceptional cases where it can be shown that a, violation was 
more likely than not a major risk of harm to public health or 
the environment. Otherwise, if a violation is not specifically 
classed as a Class I or Class III, it will be a Class II by 
rule. 

5. SELECTED MAGNITUDE CATEGORIES - This was also put 
together in consultation with program and regional managers. 
It is desirable to specifically list some magnitude parameters 
by rule for the same case-by-case efficiency reasons stated for 
the specific classification of more violations. The selected 
magnitudes are set forth in amended OAR 340-12-080. 
Programs/areas being considered include: open burning, 
asbestos, air and water discharge dimitations, and hazardous 
waste. 

6. NEW $2,500 MATRIX - This is proposed for open burning and 
most on-site sewage cases and should result in more 
straightforward and equitable civil penalty determinations. 
Use of this matrix is also expected to reduce the number .of 
contested cases in these programs, especially in conjunction 
with the body of other proposed rule amendments regarding' 
·classification and.magnitude. · ' 

7. ECONOMIC BENEFIT/INABILITY TO PAY - As a sanction for 
those violators who receive an economic benefit ("EB") as a 
result of noncompliance with environmental laws, rules, etc., 
we propose to separate this concept from the other economic 
consideration ( "economic and financial condition," also known 
as "inability to pay") by moving the economic benefit 
calculation to the end of the civil penalty formula. The 
dollar sum of the "EB" will be added to the civil penalty for 
a final dollar total within the maximum daily limits set by 
law. A respondent's inability to pay will be addressed in 
accordance with the proposal suggested by the Advisory 
Committee. Both "EB" and "inability to pay" provisions are 
set forth in new subsections of the civil penalty 
determination formula (OAR 340-12-045). 
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Rules of Practice and Procedure 

DEO's BURDEN OF PROOF AT CCH and HEARING OFFICER STANDARD OF 
REVIEW - The Enforcement Advisory committee, by a 4-2 vote, 
has suggested that it may be beneficial for the Department to 
set forth in rule the current Oregon administrative law 
requirements regarding the a~ency's burden of proof and the 
review standard to be applied by the Hearing Officer in 
contested cases. The potential benefit is derived from the 
utility of referring to a clear and easily accessible 
statement of the current administrative law principles that 
apply in this regard. The Advisory Committee majority 
recommended that this be presented to the EQC for 
consideration. Since this was a product of the deliberations 
of the Enforcement Advisory Committee, this matter·is being 
presented along with the proposed Division 12 revisions and the 
proposed amendment to OAR 340-11-132(5) is included. 
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Attachment A 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the intended action to amend rules. 

1. Legal Authority 

This proposal' amends Oregon Administrative Rules.(OAR), 
chapter 340, Division 11 and Division 12, under authority of 
Oregon Revised Statutes (ORS) 468.020, 468.996 and 459.995. 
ORS 468.020 requires the Environmental Quality Commission 
(EQC) to adopt such rules and standards as it considers 
necessary and proper in performing the functions vested by 
law in the EQC. 

1991 Oregon Laws, Chapter 650, Section 2, now codified as 
ORS 468.996(1), requires the EQC to adopt by rule a schedule 
and the criteria for determining the amount of a civil 
penalty that may be imposed for an extreme violation. -

1991 Oregon Laws; Chapter 650, Section 3(a) amended ORS 
459.995(a), and increased the daily maximum civil penalty 
for solid waste and noise violations from. $500 to $10,000. 

/ 

1991 Oregon Laws, Chapter 385, Section 90(c), 'now codified 
in ORS 459.995(c), provides for a $500 daily maximum penalty 
for a city, county or metropolitan service district that · 
£ails to provide the opportunity to recycle as required 
under ORS 459.165. 

2. Need for the Rules 

ORS. 468. 996 ( 1) provides for the imposition of a $100, 000 
civil penalty for reckless or intentional violations of any 
provision of ORS 164.785, 459.205 to 459.426, 459.705 to 
459.790, ORS Chapters 465, 466 or 467, or 468, 468A and 
468B; or any rule or standard or order of the EQC which 
results in or creates the imminent'likelihood for an extreme 
hazard to the public health or which causes extensive damage 
to the environment. The EQC is required by this law ·to 
adopt by rule a schedule and the criteria for determining 
the amount of a civil penalty that may be imposed for such 
violations. 

In addition, 1991 Oregon Laws, Chapter 650, S.ection 9, now 
codified as ORS 468.126,, repealed the former advance notice 
requirement and provided for a modified advance notice of 
violation prior to civil penalty assessments for violations 
of air, water, or solid waste permits. 
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3. Principal Documents Relied On 

o 1991 Oregon Laws, Chapter.650 (House Bill 184-C, 
Engrossed). 

o Oregon Revised Statutes (ORS) Chapters 183, 468, 4.68A 
and 468B. 

o Oregon Administrative Rules (OAR) Chapter 340, Division 
12. 

All documents referenced above are available for review at 
local county courthouses and the.Department of Environmental 
Quality (DEQ), Regional Operations Division, Enforcement 
Section, 10th Floor, 811 SW 6th Avenue, Portland, Oregon, 
and all DEQ regional offices during normal business hours 
(8:00 a.m. to 5:00 p.m., Monday to Friday). 
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B 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
PROPOSED AMENDMENTS TO THE DEPARTMENT'S RULES 

CONCERNING ENFORCEMENT AND CIVIL PENALTY ASSESSMENT PROCEDURES 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS; 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

0 

Hearing Date: 
Comments Due: 

5/18/92 
5/22/92 

Persons who violate Oregon's environmental statutes, 
rules, permits, or Department orders and who are 
thereby subject to civil enforcement actions by the 
Department or the Environmental Quality Commission. 

DEQ proposes to amend Chapter 340, Divisions 12 and 
11, dealing with civil enforcement proqedures and 
penalty assessments and hearing officer's authority 
in contested cases. 

Rules implementing new statutory authority for a 
$100;000 maximum civil penalty f~r intentional or 
reckless violations which result in or create the 

, imminen~ likelihood for an extreme hazard to the 
public health or which cause extensive damage to the 
environment per ORS 468.996. 

o Amendment of advance notice requirements in 
accordance with new statutory authority under ORS 
468.126 pertaining to air, water, or solid waste 
permittees. 

o Revisions which clarify terms and procedures and 
increase efficiency in enforcement procedures and in 
contested case proc'eedings. 

·o Clarification changes resulting in mor.e violations 
being specifically classed, thereby reducing case-by'
case assessments of "risk of harm". 

o New rule listing specific magnitude determinations 
for selected program areas. 

o New $2,500 matrix to be utilized for non-industrial 
open burning and non-licensee on-site sewage disposal 
violations. 

(over) 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. B-1 



HOW TO 
'COMMENT: 

o Persons who violate solid waste and noise laws and 
rules, and sewage disposal services who violate the 
on-site sewage disposal laws and rules, will be 
liable for a civil penalty of up to $10,000 per day 
of violation in comparison to the current rule 
limitation of $500 per day of violation. 

o The base penalty for Class I violations (the most 
serious class of violation) under the $10,000 civil 
penalty matrix, is being increased from $5,000 to 
$6,000 for a major magnitude violation, $2,500 to 
$4, 000 for a mode'rate magnitud·e violation, and $1, 000 
to $2,000 for a minor magnitude.violation. 

o New rules applicable to persons who obtain an 
economic benefit from noncompliance and to persons 
who may have some inability to pay civil penalties as 
assessed. 

o Revision to Division 11 rule to clarify the 
Depa*tment's burden of proof at contested case 
hearings and the hearing officer's standard of 
review. 

Copies of the proposed rule package may be obtained from 
the Regional Operations Division, Enforc'ement Section, 
DEQ, 811 SW Sixth Avenue, Portland, OR 97204-1390, or at 
any one of DEQ's Regional Offices. 

Central Region: 2146 NE 4th 
Bend, OR 97701 

Eastern Region: 700 SE Emigrant, #330 
Pendleton, OR 97801 

Southwest Region: 201 W Main Street, #2-D 
Medford, OR 97501 

Willamette Valley: 750 Front Street NE, #120 
Salem, OR 97310. 

Oral and written comments will be accepted by a hearing 
officer at any one of the public hearings on Monday, May 
18, 1992, beginning at 11:00 a.m. and continuing until all 
testimony is completed at the following places: 

Pendleton: County Courthouse, Room 114 
216 SE 4th Street 
Pendleton, Oregon 

(next page) 
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WHAT IS THE 
NEXT STEP: 

Portland: 

Medford: 

Eugene: 

DEQ Conference Room 
811 SW Sixth Avenue 
Portland, Oregon 

3A . 

City Hall/City Council Chambers 
411 W 8th Street 
Medford, Oregon 

Harris Hall 
Lane County Courthouse 
125 E. 8th Street 
Eugene, Oregon 
Entrance on 8th and Oak 

WrittE>n comments should be sent to the ·attention of 
Michael Nixon at the address above. For further 
information, contact Michael Nixon at (503) 229:-5217, or 
toll-free within Oregon, 1-800-452-4011, ext. 5217. 

After public hearing, DEQ will.evaluate the comments, 
prepare a response to, the comments, and make a 
recommendation to the Environmental Quality-Commission in 
July 1992. _The Commission may adopt the Amendments as 
proposed, adopt modified amendments as a result of the 
testimony received,- or decline to adopt any amendments. 
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FISCAL AND ECONOMIC IMPACT STATEMENT 
FOR PROPOSED ENFORCEMENT RULES 

Attachment c 

The proposed rules are amendments to the current 1enforcement rules 
which were last amended in 1990. The fiscal and economic impact 
statement prepared at that time generally still applies. The 
substantive changes in the proposed 1992 amendments have the 
following fiscal and economic impacts: 

costs ~ 

The proposed enforcement rules would have no significant adverse 
fiscal or economic effect on state agencies, local governmental 
bodies, or members nf the public, including small businesses, 
unless the.entity or the person is issued a Formal Enforcement 
Action (as defined in the rules) for a civil violatioD of state 
environmental laws or rules. Significant adverse fiscal and 
economic effects may result from the assessment and imposition of 
civil penalties or specific Department Orders in·accordance with 
these proposed rules. 

The significant adverse fiscal and economic effects to violators 
that :may be expected from these proposed revisions to the current 
enfordement rules are as follows: 

1. Implementation of $100,000 civil penalty authority under 
1991 Oregon Laws, Chapter 650, Section 2 (now codified as ORS 
ORS 468.996), exposes violators to a $100,000 civil penalty 
liability for reckless or intentional violations that result 
in extreme harm to the environment. This is an.increase over 
the $10,000 daily maximum that otherwise would have been 
applied under the existing rules; 

2. Implementation of increased civil penalty authority under 
1991 Oregon Laws, Chapter.650, Section 3(a). (amending ORS 
459.995), from $500 daily maximum to $10,000 daily maximum for 
violations of laws, rules, permits, or orders pertaining to 
solid waste as provided by law; 

/ 

3; Implementation of new $500 daily maximum civil penalty for 
a city, county, or metropolitan service district that fails to 
provide the opportunity to recycle as required under ORS 
459.165, as set forth in 1991 Oregon Laws, Chapter 385, 
Section 90(c); 

4. Increased civil penalty liability for on-site sewage 
violations by sewage disposal service providers. Existing law 
provides $10,000 daily maximum civil penalty authority for 
violations. Such violations are subject to $500 daily maximum 
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penalties under current rules. Violations by these persons or 
entities will be assessed civil penalties in accordance with 
existing law and subject violators to $10,000 daily maximum 
civil penalties. This proposed rule change will not apply to 
homeowners, only to violations by sewage disposal service 
providers. 

5. Increased civil penalty liability for all other on-site 
sew~ge disposal violations. Existing law provides $10,000 
daily maximum civil penalty authority for violations. Such 
violations are subject to $500 daily maximum penalties under 
current rules. Violations (other than those by sewage 
disposal service providers) will be assessed civil penalties 
in accordance with existing law and limited to a $2,500 daily 
maximum per violation, excluding any additional penalty for 
receipt of economic benefits from noncompliance; 

6. As a sanction for those violators who receive an economic 
benefit ("EB") as a result of noncompliance with environmental 
laws, rules, etc. , we propose to separate this ccmcept from the 
other economic consideration ( "economic and financial 
condition," also referred to as "inability to pay") by moving 
the economic benefit calculation.to the end of the civil 
penalty formula. The dollar sum of the "EB" will be added to 
the civil penalty for a dollar total within the maximum daily 
limits set by law. I , 

Benefits 

The proposed rules provide some fiscal and economic benefits to 
all affected persons and entities, including small businesses by 
clarifying several procedural matters.· 

First, a violator's inability to pay a civil penalty as assessed 
will be considered by the Department after assessm~nt .and prior to 
imposition of the penalty at· the request of the violator. The 
proposed rules provide the procedure and criteria for the 
violator to demonstrate to the Department an inability to pay. 
The proposed "inability to pay" rule sets out the Department or 
the Commission's options to progress from placing a violator on a 
payment schedu-le as a primary option, to reducing the penalty as 
a second option. 

The rule also declares that the Department or Commission may 
impose a penalty that may force a company to go out of business in 
appropriate circumstances, including cases where the violator's 
financial condition poses a serious concern regarding the 
violator's ability or incentive to remain in compliance. This 
also may be considered an adverse fiscal and economic effect, 
depending on the perspective of the observer. 
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Second, the proposed rules clarify potential ambiguities and 
provide for a more efficient processing and enforcement of 
applicable cases by amending certain definitions, specifically 
classing most potential violations, creating the $2,500 matrix, 
eliminating case-by-case risk of harm determinations, and listing 
magnitude determinations for many programs. This will provide 
substantial resource savings in processing and follow-up 
enforcement by the Department and in responding to'formal 
enforcement actions by respondents. 

Impacts to Small Businesses 

The proposed rules generally will have the same impacts to small 
businesses as all other persons and entities. small businesses 
and individuals may derive more benefit from inability to pay 
considerations than large businesses. 

\ 
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DEQ LAND USE EVALUATION STATEMENT 
FOR RULEMAKING 

1. Exp1ain the purpose of the proposed ru1es. 

The purposes of these proposed ru1es include: 

Attachment D 

(a) implementation of $100 1 000 civil penalty authority under 
1991 Oregon Laws, Chapter 650, Section 2 (now codified as ORS 
468.996), for reckless or intentional violations that result 
in or create the imminent like1ihood for an extreme hazard to 
the public health or which causes extensive damage to the 
environment; · 

(b) promulgation of amended rule implementing amended advance 
notice requirements of 1991 Oregon Law?, Chapter 650, Section 
9 (now codified as ORS 468.126), which repealed the. former 
advance notice statute and now requires a modified advance 
notice of violation prior to civil penalty assessments only 
for air, water, or solid waste permittee~; 

(c) revision of the current enforcement rules; 

(d) revision of OAR 340-11-132(5) pertaining to contested 
case proceedings. 

2. .Do the proposed ru1es affect existing ru1es, programs or 
activities that are considered 1and use programs in the DEQ 
state Agency Coordination(SAC) Program? yes~~ no XX 

2a. If yes, identify existing program/ru1e/activity. 

2b. If yes, do the existing statewide goa1 comp1iance and 1oca1 
p1an compatibi1ity procedures adequate1y cover the proposed 
ru1es? yes~~no (if no, exp1ain). 

2c. If no, app1y criteria 1. and 2. from the oth~r side of this 
form and from Section III Subsection 2 .of tha SAC program 
document to the proposed ru1es. In the space be1ow, state 
if the proposed ru1es are considered programs affecting 1and 
use. State the criteria and reasons for the determination. 

The proposed rules are not considered actions or programs 
affecting land use because they are not specifically 
referenced in the statewide planning goals, nor are they 
reasonably expected to have significant effects on either: 
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Attachment ~ 

(a) resources, objectives or areas identified in the 
statewide planning goals, or 
(b) on presept or future land uses identified in acknowledged 
comprehensive ~lans. 

The criteria for this determination are contained in the DEQ 
SAC Program, approved by the Environmental Quality Commission 
on August 10, 1990, and·certified by the Land Conservation 

,and Development Commission on December 13, 1990. The 
criteria appear in Section III.2, at pp. 21-22· of the SAC 
Program document • 

. 3. If the proposed rules have been determined a land use 
program under 2. above, but are not subject to existing land 
use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and 
compatibility. 

Division 

( 

'-/ I c . - /~ ,_ /"] 

Date ' 
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POLICY 
340-12-026 

CllAP1'ER 340, DIVISION 12 

ENFORCEMENT PROCEDURE AND CIVIL PENALTIES 

(1) The goal of enforcement is to: 

Attachment E 

(a) Obtain and maintain compliance with the Department's statutes, 
rules, permits and orders; . 

(b) Protect the public health and the environment; 
(c) Deter future violators and violations; and 

. (d) EnSure an appropriate and consistent statewide enforC:ement 
program. 

(2) · [~-es--pre¥~-ey-*6-r2-&t&f3-)-;--I=] 1'he Department 9flall 
endeavor by ccnference, conciliation and persuasion to solicit compliance. 

[ f3-)--Bttbjeee~~-f?-)--ef-t:ft~-seel'::i:eft;--I=] 1'he Department shall 
address all documented violations in order of seriousness at the most 
appropriate level of enforcemerit necessary to achieve the goals set forth in 
subsection (1) of this section under the particq.lar circumstances of each 
violation. · 

[ f+T] ill Violators who do not comply with .9D initial enforcement 
action shall be subject to increasing levels of enforcerneht until compliance 
is achieved. 
(statutory Authority: ORS CH 468. 468A. 468B) 

DEFINITIONS 
340-12-030 
Unless otherwise required by context, as used in this Division: 

(1) "Class One Equivalent" or "Equivalent". which is used only for the 
purposes of determining the value of the "P" factor for the civil penalty 
fonnula. means two Class Two violations_.. [~] one Class Two and two Class 
Three violations_,_ or three Class Three violations. 

(2) "Commission" means the Environmental Quality Commission. 
· (3) "Compliance" means meeting the requirements of the Commission's 

and Department's statutes, rules, permits or orders. 
(4) "Director" means the Director of the Department.or the Director's 

authorized deputies or officers. · 
(5) "Department" means the Department of Environmental Quality·. 
(6) ".Documented Violation" means any violation which. the Department or 

other government agency [~if~-~] records by observation,. 
investigation or data ccllection. 

1 

(7) [~1::1L ll'lea:lt!h':tt'ly'-e!ecl:Ht1e!ited~:i:eft--ea:J(:e!1 te-aelell'.ess a 
¥.i:e:!:at-l:ert:-] 

[fat] "Flagrant" means any documented violation where the 
~Respondent or the individual performing or directing. the ccnduct had 
actual knowledge of the law and had consciously set out to ccmmit the 
violation. . 

[f"T] 1fil_ "Formal Enforcement Action" means an ~fat'l'.at:i:-o'e] action 
signed by the Director or Regional.Operations Administrator or authorized 
representatives or deputies which is i:;;sued to a Respondent forfe!'t 1::he 'Basis 
tftatj a documented violation ~-beel't-cleetlmetti=edi, and may require [ s-] the 
Respondent to take [sr;ieeif.i:e] action within a specified time frame_,_ and/or 
states ccnsequences for the violation or continued noncompliance. 

[fret' Jill "Intentional", ~-ee!'t':!el:ete:l:y-errl-'lffll:i:H 1l!arH:y teelt 
a!'l aeeien ~ ~~~-eel=:i:eft-ffi'rl~-~-P~l:e eei1See.ttte1"1eeS 0£-se 
a.el':~~ -ee aet.-1 means conduct bv a person with a ccnscious 

E:\WJRDP\OARi2DR.FTX (4/13/92) E-1 

• 



objectiye to cause the result of the conduct (i.e., the release of 
contaminants to the environment or other activity constituting the 
violation) , but does not require a showing that the person intended to cause 
any ham to public health or the environment. 

[f'l:-J:t].ilill. "Magnitude of the Violation" means the extent of a 
violator's deviation from the Commission's and Department's statutes, rules, 
standards, permits or orders [ ;-]_,_ [~.i:n<;t-i:ftl:e-aeeetlffl::-stieft-faeeee a~~ 
~-J:-.i:m:i--eeet-l:e, ~011eeJ"Ti=ftt"t:-i:on;--ve:l:tttne;--pel'.'eeft~;--er~"t:-i:on;-~.i:etty, 
or f'l'.=.i::ftttt>f-l:e l'ltl!l~-ef lrtllll3I1-er-ei'Wilonmen-e-etl:-~l:effi":"] In 
determining magnitude, the Department shall consider such factors as 
concentration, voli.nne, percentage, duration, toxicity, and the extent of the 
effects of the violation. In any case, the Department may consider any 
single factor to be conclusive. Deviations shall be categorized as major, 
moderate or minor. 

l1ll "Negligence" or "Negligent" means failure.to take reasonable care 
to avoid a foreseeable risk of a violation. 

{12) "Order" means: 
(a) Any action satisfying the definition given in ORS Chapter 183; or 
(b) Any other action so designated in ORS Chapter 454, 459, 485, ·466, 

467_,_ [or] 468, 468A, or 468B. · 
(13) "Person" includes, but is not :Limited to, individuals, . 

corporations, associations, firms, partnerships,· joint stbck companies, 
public and municipal corporations, political subdivisions, [to-he] state§ and 
[any] their agencies [~], and the Federal Government and [any] its 
agencies [i::h=eef]. 

, {14) "Prior Significant Action" means any violation ~O'veft pl:lr~ 
1!e a e011'i:efl'l::ed-ease~.i:n<:f1-=J established either with or without 
admission of a.violation by payment of a civil penalty, [hy-'aft order-et 
defatt.l:'i:o;] or ]2y a [ :!"1:-~ht-eeet-=} final order of the commission or the 
Departlnent. ' . . 

· ·.1121 "ReCkless" or "recklessly" means conduct by a person who is aware 
of· and consciously disregards a substantial and unjustifiable risk that the . 
result Ci.e., the release of contaminants to the environment or other 
activity· constituting the violation) will occur or that the cira.nnstance 
exists. '.the risk must be of such a nature and degree that disregard ·thereof . 
constitutes a gross deviation from the standard of care a reasonable person 
would ol:Jserve in that situation. 

[ {-%57] 11fil. "Residential Opening Burning" means the open burning of 
any domestic ·waste:!" [ ;~l"i: l ~ -a!'lcl:-pe~letl!lt~~~.i:b.i:'i:ea 

'~-34e--&re+2f&)t] generated by a single family dwelling and conducted 
by an occupant of the dwelling. '.this ·aces not include the open burning of 
materials prohibited by OAR 340-23-042 (2) ,· 

[f-3::67] 11Zl "Respondent" means the person to whom a formal enforcement 
action is issued. · · · 

[fl-rt] l1fil. "Risk of Hann" means the individual or cumulative [l:eve:l: 
o~.i::!lt] possibility of harm to' public health or the environment. caused by a 
violation or violations. [ ~-eeet~-ffie-l:-.i:ttel:-:i:fteeet-ef ~:!tll e 1-e~ 
~:i:cltla-J:--er-etl!lltt:l:fti:-.i:'lfe;--er-'l:he-eel:;tta-J:-~;--e~-l:!rl.i:-r:i:cltla-l:--= 
et!l'lft:t:l:fti:-.i:'lfe;- ~ed~-a-..... .i:ehtl:-i:on-l:e~l:-.i:e-flea-l:-Eft~-'i:he-eiwil ei imei re. ] 
Risk of harm shall be categorized as major, moderate or minor. 

[ f':ret] ..Q2l "Systematic" means any doci.nnented violation which occurs 
on a regular basis . 
. , [f'l:9t] QQl. "Violation" means a transgression of any statute, rule, 

order, license, permit, or any part thereof and includes both acts and 
omissions. Violations shall be categorized as Class One, Class TWo or Class 
'lhree, with Class One designating the most serious class of violation. • 
[fel:-~ 

fat ue:i:e-~-er-P'- mea:i is-efft-'11'.i:ehtl:-i:on-vmi:eft~t:l:leei -ll'lfl'iei:'~ 
pea eei a l!'a:jer-r-~-ef-fl:al'm-l:e~l:-.i:e-fteal:--eft-er-ffie-el'WH ol'lmel"li: ,~ 
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¥~ieft-fef---e!'lj"~l-:i:aftee~l::e-eefti=ft.i:fteet-ift-ft Repel! buei t4": ~ M 8: 

Depaz bttc:M~ieft~tt 
~ ue:J:ase~-er-:rP. ntea:t is -eflJ'-¥:i:elffi:-ieft--..ittieft eauees ~-f!Mm 

or 1'5Bes-&~-r-isrt-e:f~4e-pt;bH:e-hea-Hft-e~-eI"Wh e1 H11e1re, 
fe)- ue:J:ase-'!hree-er-:r:rP. ntea:t is-eflJ'-¥:i:elftt:-ieft--..ittieft 1'5Bes -a--'flli:J ier l ±srt 

~ ~4e-p:ttfr.i:e-hea-Hh-er-ffie-e!'W:tl ei miei rt:--e~-ae-Btteft-by Deµtt 611e1 re 
?."ttl:e-:-] 
(statutory Authority: ORS GI 468) 

CXlNSOLIDATION OF PROCEEDINGS 
340-12-035 

Notwithstanding that each and every violation is a separate and 
distinct offense, and in cases of continuing violations, that each day's 
c.ontinuance is a separate and distinct violation, proceedings for the 
assessment of multiple civil penalties for multiple violations may be 
consolidated into a single proceeding. 
(statutory Authority: ORS GI 468) 

[PREel<f NarICE OF PERMIT VIOIATIONS AND EXCEPTIONS 
340-12-040 

[ fl:}-~-etB--p:ffl¥i:cleet-in stlffieel:ie!'l"-f-3-)--e:f-ffii:et-seet:-ieft,~~-'l:e 
1:he a.BsesS111eire-e:f-any-ei¥il-~H:y-1:he~t:--Bftftl-l- set'. •'e-&~iee e£ 
'lf:i:e~iert~-1:he-~:---5e:1"'o'i:ee-sftftl-l--loe-:i:ft-aeeereletl'lee-w~-1e 
349 11 99'i'-:- . 

f-&}--l'r-Net:-i:ee-sftftl-l--loe-:i:ft~ie-~,~ify""'i:he-¥:i:el:at:-ieft-effl ffi:a'ee "!:hat 
1:he DepM"t!:luerit:--wil-l- eissess -&-ei¥il-~l-ey-i:f-&-¥:i:el:atiei 1 eent:-~-el:' 
eeeu:rs -a-~-:five-cleiys--:fe.Hew~-ft!ee~t:--e:f-ffie~t:-iee-:-

f-3-)--fe-)---'Pfte a:00'-1e-Net:-i:ee-sftft:J;-l-~t:--loe-~tteet~-1:he~ 
has et:!- wi:ee~i¥ecl- ~1:1etl-~t:-i:ee-e:f-'ffie-¥:i:el:a-Eoieft-fle'l=-l:ese~-:five 
e!a} s pt ~4e-1:he-¥:i:elffi:-ieft-rer--..ittieft-ei-~l-ey-i:et eissesseeH-

. ~)---Ne-ael i!ei ieed~-Eoi:ee,~i-Eo'eeft-er~l-,-Bftftl-l--loe~.tt-e:i~ 
:!fl~!seeeie!'ls--f-r)--e:l'lcl--f-&)--e:f-"!:fti:et-seel:-ie!'l"-i~ 

f?l:)--'l'he-aeE--er-emis<'l'kll'l-eeI'lS""Eoi't:tl:t:-~-ffie-¥:i:el:a-Eoieft-is 
:i:I 1W 1tl:eftet'lt . 

. . fB)---'Pfte-¥:i:elftt:-ieft-eel'l5"i:et1':5--e:f-el-ispee!"~-e:f-seH:t1-~ M Se'\~ 
ae a!'l tl1'1€!!:1'1:flerhlecl--etisJ:50setl:--s-i-eet 

te)---'Pfte-¥:i:elffi:-ieft-eel'l5"i:et1':5--e:f-eel'l5"~~-ft~-el-ispesa:l 
:3}·~-W~"Eo-ffie~-Eo'-s-~i1=t 

fB)---'Pfte-wa-1==-peHttt:-ieft,-&:tl>-peEl:tt"Eoieft;--er-&h-~ie!'I 
5el:I'!: ee -wettM l'lO'l::ltlEi l-J:y~-Eo-loe-in~i:et~-:rer-:five-el-a] s; 

fB)---'Pfte-wa-1==-peH:tt1=.ie!'l";--&h>-peH:tt"Eoieft,-er-&h-~ie!'I 
~-Eo-l:eetve-er-loe ~ en~-:frelft-1:he-~ist1-iel;ieft-e:f-1:he Beµtt 611e1il::r
f¥)--'Pfte~:l::i:y4e-loe-i:J11J:50sed'-i:et-:fe.r-&-¥:i:el:a-Eoieft-e:f-et<&-466-:-995' te 466. 365 
re~~-'l;e-ffie llle:l"lei<;leJtteffl:-enel:-tiiSJ:50seil--e:f~~-el:' 
]!le'l:j'ehler~~iri!te1ttl:e;--er-ftl"~-er-e~-er~issued 
l:'ttJ! 3tlft! 1'E tt~e1:0" ... ;--eri 

fe)---'Pfte~l-ey-"Ee-loe- i:J11J:50SOO-i:et-:fe.r-&-¥:i:elft"Eoi:eft-e:f-ffiS 
46&:-99-3-f&)--1'.'elfte~-15e-1:he-eeft"\::=l--e:f eisbesi=os £-~-releases -in1=o-t:fte 
eml'tte!Htterre;--er-"?."ttles-~-~] -
'[ { St::erett"Eery-Att"!:fte:i~+ey::---OOS-eH~;--466---&--468t] 

(1\ Prior to assessment of a civil penalty for a violation of the terms or 
conditions of an Air Contaminant Discharge Permit, National Pollutant 
Discharge Elimination system Permit, Water Pollution Control Facilities 
Permit, or Solid Waste Dispasal Permit, the Department shall provide a 
Notice of Permit Violation to the permittee. The Notice of Permit Violation 
shall be in writing, specifying the violation and stating that a civil 
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pepaltv will be imposed for the permit violation unless the permittee 
sul:mits one of the following to the Department within five working days of 
receipt of the Notice of Permit Violation: 

·(al A written response from the permittee acceptable to the 
Department certifying that the permitted facility is complying with all 
terms of the permit from which the violation is cited. The certification 
shall include a sufficient description of the information on which the 
permittee is certifying compliance to enable the Department to determine 
that compliance has been achieved; or, 

(bl A written proposal. acceptable to the Department, to bring the 
facility into compliance with the permit. An acceptable proposal under this 
rule shall include at least the following: 

ll A detailed plan and time schedule for achieving compliance in 
the shortest practicable time; 

2l A description of the interim steps that will be taken to 
reduce the impact of the permit violation until the permitted facility is in 
compliance with the permit; · 

3l A statement that the permittee has reviewed all other 
ccnditions and limitations of the permit and no other violations of the 
permit were discovered. 

(cl In the event that any compliance schedule to be approved the 
Department pursuant to subsection l(b) of this section provides for a 
compliance period of greater than six months, the Department shall 
incorporate the compliance schedule into an Order described in OAR 340-12-
04114l (bl (Cl which shall provide for stipulated penalties in the event of 
any noncompliance therewith. The stipulated penalties shall not ·apply to 
circumstances beyond the reasonable control of the permittee. The 
stipulated penalties shall be set at amounts consistent with those 
established under OAR 340-12-048. 

(d) The certification allowed in subsection (1) (al of this section 
shall be signed by a Responsible Official based on information and belief 
after making reasonable inquiry. For purposes of this rule "Responsible 
Official" of .the permitted facility means one of the following: 

ll For a corporation. a president. secretary, treasurer, or vice
president of the ccrporation in charge of a principal business function. or 
any other person who performs similar policy- or decision-making functions 
for the ccrporation; or the manager of one of more manufacturing. 
production. or operating facilities if authority to sign documents has been. 
assigned or delegated to the manager in accordance with corporate 
procedures. 

2l For a partnership or sole proprietorship. a general partner or 
the proprietor. respectively. _ 

3) For a municipality, state. Federal. or other public agency, 
either a principal executive officer or appropriate elected official. 
{2) No advance· notice prior to assessment of a civil penalty shall be 
required under subsection (1) of this section and the Department may issue a 
Notice of Civil Penalty Assessment if: 

Cal The violation is intentional; 
(bl The water or air violation would not normally occur for five 

ccnsecutive days; or 
(cl The permittee has received a Notice of Permit Violation with. 

respect to any violation of the permit within 36 months immediately 
preceding the violation. 

(dl For purposes of this section, "permit" includes permit renewals 
and modifications and no such renewal or modification shall result in the 
requirement that the Department provide the permittee with an additional 
advance warning if the permittee has received a Notice of Permit Violation 
within 36 months. 
(statutory Authority: ORS QI 468l 
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ENFORCEMENT ACTIONS 
340-12-041 

(1) Notice of Noncompliance INONl [:---M-efif-el'.eeme!lt actien whien]: 
(a) Informs a person of the existence of a violation, the actions 

required to resolve the violation[s] and the consequences of the violation 
or =ntinued noncompliance. The notice inay specify a time by which 
=mpliance is to be achieved and that the need for formal enforcement action 
will be evaluated; 

(b) Shall be issued under the direction of [i:fte ~ei;>l'.iate 
Re;tieMcl-~;--e:?"-'Seee-iel't-M] _s !]lanager or authorized representative; 

(c) Shall be'issued for·all classes of documented violations. 
W Sa-t.i:e:E-.i:es--ffie-~~b-e:E--BAA-34&-r:o-&26-fc·}-:-

(2) Notice of Pernit Violation INPVl [anel:-:&ti::effl:.-4=e llf!sess-e--ei¥H: 
Pel'!e:~:---i<-~l-~1:--ael:-iel't-whieft]: 

(a) · Is issued pursuant to OAR 340-12-040; 
[ fl* May--iftel:ttcle-e--e.i:me-set.e'lttl:e-by-whieft~l-ieti tee .i:e-4=e~ 

acl'tieoeel,] 
[ fet ]l.Ql. Shall be issued by the Regional Operations 

·Administrator or authorized representative[;-]_;_ 
(cl Shall be issued for the first occurrence of a documented 

Class One violation which is not excepted under OAR 340-12-040(21, or the 
repeated or continuing occurrence of documented Class II or III violations 
where a NON has failed to achieve compliance or satisfactory progress toward 
compliance. A permittee shall not receive more than three NONs for Class II 
violation$ of the same permit within a 36 month period without being issued 
a NPV. . 

f~ Sfta:l-l--tie-isstteet-£e:?"-ffie-:E-:i:fs.1:---eeQUJ: z enee-e:E--a--doetl!ttet reeel 
e~iel:a:tiel't-<nftieft-.i:e-!'let~ l:ll iclel -BAA-34&-r~f-3-}-fb}-1 er ~ 
:?"epea~ M -eeftt-iflttin9-~-e:f~'Eeet-€J:ass--'!We-er-'Fflree 
¥iel:M-iens~-e--Netiee-e:E-~H.iffiee-ftee-:Ea-.El:ed-4=e-aeftieve~l-iafiee. 
er satwacl=y~-~~l-iiffiee:-1 . . 

ff-3+ Net-iee-e:E--'ofiel:a:tien-arrl-c~l-~~:--lr-~l--e!'lfe:r.'eelllel"lt 
~iei-i -. .+i:~ 

w :Es--isstteet~1:--4=e-<3R&-.t66-:;1:9e--:£e:?"-'o'iel:a:1:-iens-~~ 
the lllf:tl~l:--etl'ld-etispesal--e:E-~-was~ · 

fl* . :&tel:ticles--e--t;:.i:me-sefteelttl:e-by-whieft~l-iiffiee-.i:e-4=e~ 
'· ~ I 

fet Sffirl-l--tle-isstteet-by-i:fte-eifeel:e:?"t . 
w May--1'e-isstteet-£e:?"~-vie±a-eiens-:l:a1:eet-4=e ha!la:r:aet:ie 

uaste.] , 
Dlft+H Notice of Civil Penalty Assessment I CPA) [ ,..__,..-iel:'!Ml 

eftiereemei ii::-aelo-iel't-whieft] : 
(a) Is issued pursuant to ORS 468.13[5] Q, and OAR 340-12-042 

and 340-12-045; 
(b) Shall-be issued by the Director or authorized 

representative; 
(c) May be issued for the occurrence of any Class of documented 

violation [~teet-by-e.!IR-34&-r:iHMtl-f3};--£e:?"-afft-el:ass--e:E- ]'.~-= 
eenti:mtin9-~-vie:ta-tieft:t-e:f"~~-ftee-:Ea-il-eel ro eeitq;il:j'-w#.tl 
a-Net-iee-e:E--'ofie±a-eien-affl-lftl:e!'tl:--ffi h:Jsess -e--ei¥il--Pe!'laH::'f-e:?"-erci=] that is 
not limited by the NPV requirement of OAR 340-12-040121. 

Hl.ff5t Ehiereemel'l't]Drder [ :---lr-£e:?'!llfrl-~1:--ae1:-iel't-whieft] : 
(a) ·Is issued pursuant to ORS Chapters 183, ·454, 459, 465, 466, 

467, 468, 468A, or 468B; • 
(b) May be in the form of a Colllll1ission or Department Order, or a 

stipulat~ion and Final Order (SFOl; 
(A) Colllll1ission Orders shall be issued by the c0lllll1ission, or 

the Director on behalf of the COlllll1ission; 
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(8) Depart:m<>....nt Orders shall be issued by the Director m;: 
authorized representative; _ 

(C) [Sl;-~3:a-1:ee:-Fl:riM] All other Orders: 
(i) May be negotiated [be~-'l::fte Bqx:al:ittetk: anel i::he 
91:!bjeee-~] i 
(ii) Sha,11 be signed by the Director [en-~l:-£-~~ 
~] and the authorized representative of [-efte 
91:!bjeel:] each other party [ /'"-e!'ld] 
. [ f-.i:-.i:-.i:}---5fta-l:-l:-4'e-aw~-ey.-'l::fte~.i:ert-=- e, 1::1'.e 
9~~-ort-reft€rl:-i'~i'-ffie~.i:efl]. 

( c) May be issued for f,--bttl;--.i:::t-ftel;--Hi'fi.i:-1:ee:-4::e,--e~~-=--'l'we 
v.i:e~.i:e!lSj any Class of violation. ' 

(6) The [fu1"!!'1itt] enforeement actions described in subsection (1) 
through (5) of this section in no way limits the Department or Commission 
from seeking legal or equitable remedies [.i:ft-'l::fte ~Ope1! eettrl] as provided 
by ORS Chapters 454, 459, 465, 466, 467_,_ [a:nel] 468, 468A, and 4688. 
(statutory Authority: ORS CHS 454, 459-, 465, 466, 467_,_ [a:nel] 468, 468A and 
4688) -

~ PENALTY SCHEDULE MATRICES 
340-12-042 
In adcij.tion to any liability, duty, or other penalty provided by law, the 
Director may assess a civil penalty for ilJ1Y violation pertaining to the 
Commission's or Department's statutes, f-~:l:a-l;-.i:el'lSjrules, permits or orders 
by service of a written notice of assessment of civil penalty upon the 
~Bespondent. Except for civil penalties assessed under OAR 340-12-648 and 
340-12-049, ['l1] _the amount of ahy civil penalty shall be determined through 
the use of-the following rriatrices in conjunction with the formula contained 
irt OAR 340-12-045: -

• • 
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(1) 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

$10,000 Matrix 
<------ Magnitude of Violation 

Major Moderate Minor 

[$5-;-Be&t [$-2-;-SBei [$-l:-;-Be&t 
~6,000 ~4,000 ~2' 000 

$2,000 $1,000 $500 

$500 $250 $100 

' 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars. ($50) or more than ten thousand dollars ($10,000) 
for· each day of each violation. This matrix shall apply to the following 
types of violations: 

(a) Any violation related to fi:ttt' .. ·1:ftlEt3:il:y-s"ixt'tl:l't:ea]ORS Chapter 
468A and air quality, rules, permits or orders, [~e-:Eer~~iar 
~ flttl:n~I except for the selected opep burning violations listed in 
section (3 l below; 

ff'* Afft"-'V'i:eJ:a-eiert--reJ:a-1:ecl--;-1:e-ef-et<G-%&;-&15--1::e-%&:-899-=--reltfl:~ 
t;o ~a ~aue11e-p=jeeet-J \ 

ll;llffeH Any violation related to ORS 164.785 and ORS Chapter 468B, 
water quality (a'i::erl:t:t1:es:}, rules, permits or orders, [~e-~r-¥i:elfte.i::eiols · 
e£--et<G-1:64-:-185-f"l:-}---rela-ei:n<;-1:e-t:tle-plaeactefte-ef-ef:Eensioe ~tees ~ 
\IM:el!"B-ef-t:fte~] violations of ORS Chapter 454 and on-site sewage · 
disposal rules by a person performing sewage disposal services;f;--anei 
vi:eltfl:~-ef-et<G-46&;-&c&-tttrl-%&;-&ct--tttrl-=J:es.~1:ee1-~ltfl:~ 
"!::o ·ehe -f.i:nafleift3:~-reett:t~ffi-:Eer-ships--1'2 ai ~i-t=i:n<; ll'Eli:Mdotlf! 

lt~ift~-etrl-ei3:t-J . . 
..(2).ff<:tH Any violation related to underground storage tanks 

statutes, rules, permits or orders, except for failure to pay a fee due and 
owing under ORS 466.785 and 466.795; 

ill ffeH Any violation related to hazardous waste management 
statutes, rules, permits or orders, except for violations of ORS 466.890 
related to damage to wildlife; 

_{glff"f)-1 Any violation related to oil and hazardous material spill 
and release statutes, rules [and] _,__QJ;'. orders, except for negligent or 
intei:itional oil spills; 

.J.ilff<:fH Any violation related to polychlorinated biphenyls 
management and disposal statutes; 

_{.gl ff!TH Any violation of ORS '[ 4-66-:-54fr-1:e-46&'"596] Chapter 465 
Ere:l:ffi:ed4:o't or environmental cleanup f='ffiffi~;-t rulesf1~eaciezff:s] or 
orders; [and] 

E"] ft-it Aey--'V'i:ehrt:ieft-ft'la-1:ecl--1:e-1:19ed-ei3:~ a~l:ff£!s, 
?"!:tlea--el'rl1-er-e~-tll'lder-ef6-%&.e69-:-ti 

ih}_ff"~H Any violation of ORS Chapter 467 or any violation related to 
noise control rules or orders; 
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ill t~H Any violation of ORS Chapter 459 or any violation related to 
solid waste statutes. rules. permits. or orders. except any violation by a 
city, countv or metrooolitah service district of failing to provide the 
opportunity to recycle as required by law ; and 

tf-~ J\!w-¥i:el:a-1o-l:e!T-fel:a-i:ecl-1::e-wae1':e4:::i:-~-s-tilt:utea ;--fl:tl:es-. ~ 
= efda2ft 

(2) In addition to any other penalty provided by law. any [?] 
:gerson[i:t] causing oil spills through an intentional or negligent act shall 
in= a civil penalty of not less then one hundred dollars ($100) or more 
than twenty thousand dollars ($20,000). ·The amount of the penalty shall be 
detennined by doubling the values contained in the matrix in subsection 
[fat] ill of this rule in conjunction with the formula contained in 340-
12-045. f'l'fti:e-l-ifiti-ffi-1o-l:e!T-sfta-El:--f'le1o--ewkr ±ft~2e2 ~-a--¥i:el:M:l:e!T-f'e21±H:2 
:Ht elf er eat.es -'l:fte-ifflort:i:fteft1o--H:ltt!l-ifteeet ffi~-a:!'l'~~-1::e-4:fte-PH:e
Hea3:1:h l'!l't'-wlloi:eft~e2 ext:eool:ve-clalflaele:-1::e-4:l'\e-<'!ffittt el'1!nel"te;:j 

(3) $2,500 Matrix 
< Magnitude of Violation 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
·a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

Major Moderate 

$2,500 $1,000 

$ 750 $500 

$250 $100 

Minor 

$500 

. 

$200 

$50 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than $50. The total civil penalty may exceed $2,500 for each day of 
each violation. but shall not exceed $10,000 for each day of each 
violation. 

'Ihis matrix shall be applied to any violation related to·on-site sewage 
statutes, rules, permits, or orders. other than violations by a person 
perfonning sewage disposal services; and for violations of the Department's 
Division 23 open burning rules, excluding all industrial Open burning 
violations, and violations of OAR 340-23-042(2) where the volume of the 
materials burned is greater than or equal to three cubic yards. In cases of 
the open burning of tires, this matrix shall apply only if the number of 
tires burned is less than fifteen. The matrix set forth in section (1) 
above shall be applied to the open burning violations excluded from this 
section. 
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illff3-H 

c 
1 
a 
s 
s 

of 

v 
i. 
0 

1 
a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

. $500 Matrix 
< Magnitude of Violation 

Major Moderate Minor 

$400 $300 $200 

, 

$300 $200 '$100 

$200 - $100 $50 

• 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars ($50) or more than five hundred dollars ($500) for 
each day of each viqlation. This matrix shall apply to the following types 
of violations: · . . 

(a) · [MIJ'";>:i:el:ae.i:ert~~-re~~:i:a-t~~~J 
[ fb)--M!y'...,.:i:el:ae.i:ert-:re~.,..re-ne:i:se~t-s-ffii:tt'ees-;-~.J:es;-

~~"""rders; J . 
[ fe~;>:i:el:ae.i:ert-:re~-re-en-s-i'ee~-dispesat emi::tt1::eB, 

~~;--l:ieenses~"""~] · , . . 
[ fd)--'-Mly'...,.:i:e.l:a-1:-.i:ert-:re~-re~ti<i--..as-'ee-s-e~,~:i:es:; 

~~~t"--a!'lei] . 
· [ fer MIJ'";>:i:e.l:a-1:-.i:ert"":re~-re--..as-'ee-1:-.tt-e-s-el:tt'ees-;-~.l:es-;-~ 

a!'\el el'. aa e ; ] , . 
[ f:E-)---Mly';>:i:e.l:a-1:-.i:ert""":E--GR&-H*:-165-"":rel:ae~-4:e--l:fte-pl:aeeme1 re ef, 

~~i"fe~i::a:I iees .:..i:ftee-j:fie~""":E--'l:!'le-SW.-'ee"""?"-e!l"-4:e-l:a!'rl)'"--a!'lei] 
· [feT] Any violation of f:J:awetstatutes, rules, or permits relating 

to wbodstoves, except violations relating to the sale of new woodstoves; 
(bl Any violation by a city, county or metrowlitan service 

district of failing to provide the opportunity to recycle as required bv 
law; and · 

..{Ql [fe!}-) Any violation of ORS ["6&:-B-?&~--4-6&,.&&9-) 468B.480 and 
468B.485 and rules adopted thereunder relating to the financial assurance 
requirements for ships transporting hazardous materials and oil. 
(statutory Authority: ORS Ch. 454, 459, 456, 466, 467~ 468, 468A & 468B ~· 
468') 
[ f""-eHeeei"fe~-l:S-;--l:996f l 

CIVIL PENALTY DEI'ERMINATION PROCEDURE 
340-12-045 

(1) When determining the amount of civil penalty to be assessed for 
any violation, other than violations of ORS 468.996, which are determined 
a=rdinq to the procedure set forth below in OAR 340-12-049(8), the 
Director shall apply the following procedures: 

• ~) Determine the class fe:E-;>:i:e:lfti:-ieftt and the magnitude of each 
violation; 

(b) Choose the appropriate base penalty (BP) established by the 
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matrices of 340-12-042 [b:l:seel-~~ ~-:E-.l::l'let~] after determi.run;J the 
, class and magnitude of each violation; , 

( c) Starting with the base penalty [ tBP?-] , determine the amomit 
of penalty through application of the fonnula~ 

BP + [ ( . 1 x BP) (P + H + [E:] + 0 + R + C) ) + EB where: 
(A) "P" is whether the [~] Respondent has any prior 

significant actions relating to statutes, rules, orders and pennits 
pertaining to environmental quality or pollution control. For the purposes 
of this determination, any violations that were the subject of any prior 
significant actions that were issued prior to the effective date of the 
first original Division 12 rules shall be classified in accordance with the 
classifications set forth in those rules to ensure equity. The values for 

· 11p 11 and the finding which supports each are as follows: 
(i) o if no prior significant actions or there is 
insufficient information on which to base a finding; 
(ii) 1 if the prior significant action is one Class '!Wo 
or two Class Threes; · 
(iii) 2 if the prior significant action(s) is one Class 
one or. equivalent; 
(iv) 3 if the prior sign:j.ficant actions are two Class 
One or equivalents; ; 
(v) 4 if the prior significant.actions are three Class 
Ones or equivalents; 
(vi) 5 if the prior significant actions are four Class 
Ones or equivalents; . . . . 
(vii).6 if the prior significant actions are five Class 
Ones or equivalents; · 
(viii) 7 if the prior signi£icant actions are six 
Class Ones or equivalents; 
(ix) ·a if the prior significant actions are seven Class 
Ones or equivalents; . · . 
(x) 9 if the prior violations significant actions are 
eight Class Ones or equivalents; 
(xi) 10 if the prior significant actions are nine Class 
Ones or equivalents. or if any of the prior significant. 
actions were· issued for any violation of ORS 468.996. 
(xii) +n determining the appropriate vp.lue for prior 
significan1;: actions as listed above, the Deparbnent 
shall reduce the appropriate factor by: · 

(I) .A value of two (2) if all the prior 
\ ' 

· . significant actions are greater than three years 
old but less than five years old; 
(II) A value of·four (4) .if all the prior 
significant actions are greater than five years 
old; 
(III) In making the above reductions, no finding 
shall be less than o. 

(xiii) Any prior significant action which is greater 
than ten years old shall not be included in the above 
determination. 

(B) "H" is past history of the [~] Respondent ·in taking all 
feasible steps or procedures necessary or appropriate to correct any 
violation cited in any prior significant action5. In no case shall the 

·combination of the "P" factor and the "H" factor be a value less than zero. 
In such cases where the stnn of the "P" and "H" values is a negative numeral 

•1i.e., 1-1) or 1-2)), "H" shall be assigned a value equal to "P". The 
values for "H" and the finding which supports each are as follows: 

(i) -2 if f¥~'1:fr1==] Respondent took all feasible 
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steps to correct [a!'l'.t-¥:i:el:a1=:i:=] each violation 
contained in any prior significant action; 
(ii) o if there is no prior history or if there is 
insufficient information on which to base a finding; 

ffl:c:H:-)--l-H·-¥:i:elftffir-~-seme;--ht"E--fle"E--itl:-l:-;--feae.i:ble S'Ee!*! 
. ffi-eerree\:--q-E!l:free-'P>te-er-'Pfil'ee-¥:i:elft-ei:eftf 

f-±¥7- 2--H·-¥:i:elftffir-~-seme;--ht1'--fle1'--itl:-l:-;--feaelhl:e s'i::eps ~ 
eerree\:--q-E!l:free-Gfte-¥:i:elft1'-i:eftf 
("¥)--3--ic:f-¥:i:elftffi.r-~~-aet-:i:eft--ffi-eerree!:--pd:or 

s-~l:c:f.i:eaffl:--aet-.i::efte!-: l 
( C) [ U£U--ics--ffie-eee!'leftt:i:e-eerrll:c"E-:i:eft-e:f-'\:he~;-~ 

vttl:ties'-~-11£1L-atld-ffie-:f'i:!rl.i:ftet-wft.i:eft Stiflper'es--eaeft-=e-qs--fe}-~ 
fit &-ffi.-t-l:c:f-eee!'leftt:i:e-atld-:f.i:ftafte±etl:- fled'. elf!! 1i=P-:i:s 
eeriet±c-e:i:eft-l:cs--peer;--etlbj-ee<E---ffi Sl:ll:5seel:-:i:eft-f4")--e:f-t:ft.:i:s 
seeei:eftf 
fl:c:it &-l:c:f-'ehere-ics--:i:ffltr:f:f:i:e:i:el't-e-tti:fe:t'!'l'ffi'::i:eft-ert~ 
base-q-:f'i:!rl.i:ftet;-4'he-~-e-'<;etifteet4'1e~ iOl'IUe 
:befte.:fie~~l:-.i:eflee;--er-'\:he ~repel lclei re :ts 
~ly-sel:ll'lcl;- \ 
fl:cl:cl:c)--2--±c:f-ffie-~-e-'<;etifteet-ft-mi:fter--ffi~ 
eee!'lelltle-tlefte:fl:'l:--~~l:-l:efleet 
f:i:¥)--+-l:c:f-ffie-~t--'<;etifteet-ft-e~l:c:f.i:eaffl:- ~ie>lll±e 
lle!'le:fl:-1:-~~l:-:i:eftee:-] 

[fBT] "O" is whether the violation was [<t-e.i:ftetl:e ~reiiee or 
wa5] repeated or continuous [~.i:ftet-ffie~l:ee-resttl:-1'-.i:ftet-ift-efte-e:i:¥B: 
]!le!'lfl:l:t} assessmei k]. The values. for "O" and the finding which supports each 
are as follows: 

(i) O if [s-.i:ftetle~] the violation existed for 
one day or less and did not recur the same day; 

(ii) 2 if [~i:ed-er-eeft1=it1l:lelfil] the violation existed 
for more than one day or if the violation recurred the same day. 

[ fBT] lill. "R" is whether the violatic:m resulted from an 
unavoidable accident,· or a negligent, [er anJ intentional or flagrant act of 
the (~] Respondent. The values for "R" and the finding which supports each 
are as follows: · 

(i) {-2--±c:f unao"e.i:cleh~-aeeideft?,] 
[ fl:c:it] O 1f an unavoidable accident, or if there is ' 
insufficient information to make [a!'l'.t e'l::lie] a finding; 
[ fl:cl:c:it] lill 2 if negligent; 
[ f:i:¥)--+-l:c:f~3:y~l:-.kfe!'t1:-f"-et' l 
[f'o"T] (iiil 6 if intentional; .QK 

[ f'o":it] 1 O if flagrant. 
[ fft] lfil "C" is the [v:i:elftffi~] Reswndent 1 s cooperativeness and 

efforts to correct [ift-eerreel:-~] the violation. The values for "C" and 
the finding which supports each are as follows: 

(i) -2 if [v:i:elftffir-:i:s] Respqndent was cooperative and 
tried to correct.the violation or the effects of the 
violation; 
fl:c:it O if [v:i:elftffi.r-ics--ftel:ci::hei!-~ ffi:i'fe~ 
~i'fe-et>] there is insufficient information (ell. 
w!T.i:eh] to [~] make a finding. or if the violation or 
the effects of the violation could not be corrected; 
(iii) 2 if [v:i:elftffir-:i:s] Reswndent was uncooperative 
and did not try to correct the violation or the effects 
of the violation. 

IF) "EB" is the aooroximated dollar sum of the economic 
benefit that the Respendent gained through noncompliance. The Derert:ment or 
Commission may in=ease the penalty by the approximated dollar sum of the 
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economic bei1efit, provided t."lat the sum penalty does not exceed the maxill!um 
allowed for the violation by rule or statute. After determining the base 
penalty and applying the civil fomla penalty above to determine the 
gravity and magnitude-based portion of the civil penalty, "EB" is to be 
determined as follows: 

lil Add to the fomla the approximate dollar sum of the 
economic benefit gained through noncompliance, as calculated 
by determining both avoided costs and the·benefits obtained 
through any delayed costs, where applicable; 
Iii) The Department need not calculate nor address the 
economic benefit component of the civil penalty when the 
benefit obtained is de minimus; 
(iii) As stated above, under no circumstances shall the 
imposition of the economic benefit component of the penalty 
result in a penalty eXceeding the statutory maximum allCMed 
for the violation by rule or statute. When a violation has 
extended over more than one day, however, for determining the 
maximum penalty allowed, the Director may treat the violation 
as extending over at least as many days as necessary to 
recover the economic benefit of noncompliance. When the , 
purpose of treating a violation as extending over more than 
one day is to recover:the economic benefit, the Department 
has the.discretion not to impose the gravity and magnitude
based wrtion of the penalty for more than one day. 

(2) In addition to the factors listed in subsection (1) of this rule, 
the Director may consider any other relevant rule of the Commission and 
shall state the affect the consideration had on the penalty. On review, the 
Conunission shall consider the factors contained in subsection (1) of this 
rule and any other relevant rule of the Commission. 

( f-3-)--:H·--t:fte ~tten'e-e?"-€omftt~:i:eft-i.i:flcls-4::fta.'e--t:fte ~OI iemie~ie 
ei 1 tefleelt1!5.l-.i:eflee~ed=t--t:fte-tleJ:.:l:e:l"-va-l:tle-ei-4--:i:IT stibseet:-:i:eft-fr)-fe)-fe)-rivt 
e~-eee'e:i:eft1.-i:t:-!l'.aY'-~~me~J:.ey.~--t:fte aJOOU1T'e-ei~~i-, 
as-~-es---t:fte~J:.ey.-ciees--fle'e~-me-i11a::djft1:lftt~J:.ey-e-H.~ h} l tt1:e 
and ~l:li::e. ) 

[ f+)-Ift-any eel"li::esi::eet-eaee-preeeeel~-e?"-se'e'elelilei re -:i:IT~.i:eft 
ReBflOI rle!.11:: ~-'?'17~-i'!l'rl-i:i:nefteicrJ:.-eeReH:'e:i:eft-es--aft-isStte, 
Reepeltelei1t: ~--t:fte r~~i-J:.i-ey.-ei~re¥iet~ 4'leetl!uei r1:al'y-eviaenee 
eerieer!"t~ie eeei iemie-eeR<!ti-'e:i:eft.---Ift-cle~iR<~ .... .,.he~~-mi:i::~ a 
pei1e:J:.ey klaseel-ert eeeRellfti:e-i'll'rl-i:i:n=icrJ:.~i-'e:i:eft;---t:fte~:i:eft-er 
Depea 1::t;ure--r~icle?"--t:fte-ea1:JSes-'e!'let-e~iees-ei~J.s 
eee!'lelftl:e eerrl.i:'e::tel'r.) 

ill The Department or Commission may reduce any penalty based on the 
Respondent's inability to pay the full penalty amount. If the Respondent 

.seeks to reduce the penalty, the Respondent has the responsibility of 
providing to the Department or Commission documentary evidence concerning 
Respondent's inability to pay the full penalty amount. · 

(al When the Respondent is currently unable to pay the full 
amount, the first option should be to place the Respondent on a payment 
schedule with interest on the unpaid balance for any delayed payments. The 
Department or Commission·may reduce the penalty only after determining that 
the Respondent is unable to meet a long-term payment schedule. 

(bl The Department or Commission may impose a penalty that may 
force a company to go out of bU.Siness in appropriate circumstances. SUch 
circumstances may include situations where the violation is intentional or 
flagrant or situations where the Respondent's financial condition poses a 
serious concern regarding its ability or incentive to remain in compliance. 
(Statutory Authority: ORS OI 468) 

WRITI'EN NarICE OF ASSESSMENT OF CIVIL PENALTY; WHEN PENALTY PAYABLE 
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340-12-046 . 
(1) A civil penalty shall be due and payable [wftelot-t:fte leapendaie is 

aeJ: o ed -<Hofl'~-nffi:-.i:ee-e:!'- a1!!Sesffi'flel'l'\':-eJ'--e.i:¥iJ:--peftft.l:ey-;:t~ bJ 1:fte 
&h eet:el'. sei: , .i:ee-s!nil-J:-J:--he-ift-aeee~-wi1:ft4'.'ttl:e-:Mtt-rl:-69;t] ten I 10 l 
days after the order assessing the civil penalty becomes final and the civil 
penaltv is thereby imJ:xised by operation of law or on appeal. A person 
against whom a civil penalty is assessed shall be served with a notice in 
the form and manner provided in ORS 183.415 and OAR Chapter 340. Division 
1L_ 

(2) The written notice of assessment of civil penalty shall 
sul:stantiall y [ ffi:t-:l:ew---efte-ffifttt~res=.i±led-bjr-~l:e-:Mtt-r:l:-69&-ffir-a--nffi:-.i:ee-ef 
~-Ettt1i:'ey-ffir-a-...ftee:l'.".i:n;f-ift-a--eorrt:esi=ecl-ecrse,] comply with ORS 468 .135 Ill 
and ORS 183.090, relat;i.ng to notice and contested case hear;i.ng applications, 
and shall state the amount of the. penalty or penalties assessed •. 

[ f-3t] The rules prescribing pr=edure in contested case pr=eedings 
contained in OAR Chapter 340. bivision 11 shall apply thereafter. 
(statutory Authority: ORS CH 468) 

<X>MPROMISE OR SEITLEMENT OF CIVIL PENALTY BY DIRECTOR 
340-12-047 

(1) Any time [~1::-1:e] after service of the written notice of 
assessment of civil penalty, the Director may compromise or settle any . 
unpaid civil penalty at any amount that the Director deems appropriate. 
Any compromise or settlement executect·by the Director shall be final • 

(2) In determining. whether a penalty should be compromised or settled, 
the Director.may take into account the following: 

(a) New information obtained through 'further investigation or provided 
by [r] ]3.espondent which relates to the penalty determination factors 
contained in OAR 340-12-045; 

(b) The effect of compromise or settlement on deterrence; 
(c) Whether [r] .Respondent has or is willing to employ extraordinary 

means to co=ect the violation or maintain compliance; 
. (d) Whether [r] .Respondent has had any {:lrevious penalties which have 

been compromised or settled; 
(e) Whether the compromise or settlement would be consistent with the 

, Oepaitment's goal o'f protecting the public health and environment; 
(f) The relative strength or weakness of the Department's case[rL 

(statutory Authority: ORS CH 468) 

STIPUIATED PENALTIES 
340-12-048 . 

Nothing in OAR Chapter 340 Division 12 shall affect the ability of the 
Commission or Director to include stipulated penalties in a stipulatfediion 
and Final Order. Consent Order. Consent Decree or any other agreement issued 
under [eR&-466-:·5'i'-0--er-466-:-5-rr;--6!'] ORS Chapters 183, 454, 459, 465, 466, 
467~ [er] 468~ 468A, or 468B. 
(statutory Authority: . ORS CH 454, 459, 465. 466, 467~ [~] 468, 468A, & 
ifilm) 

[ eFo"H:r-flENll:HFY--FeR...r+B:7h'IPB3N&-NeF-5!:ffi3'Eel1-'IB-eAA-:Mtt-r?--e+&
Me-eAA-:Mtt-r2-&<151 
ADDITIONAL CIVIL PENALTIES 
340-12-049 
In addition to any other penalty provided by law, the following violations 
are subject to 1:)1e civil penalties specified below: 

(1) Any person who wilfully o[:!'-].r negligently causes an oil spill 
shall incur a civil penalty commensurate with the amount of damage incurred. 
'Ille amount of the penalty shall be determined by the Director with the 
advice of the Director of Fish and Wildlife. In determining the amount of 
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the penalty, the Director Jt'aY consider the gravity of the violation, the 
previous record of the violator and such other considerations the Director 
deems appropriate. 

(2) Any person planting contrary to the restriction of subsection (1) 
of ORB 468.465 pertaining to the open field burning of cereal grain acreage 
shall be assessed by the Department a civil penalty of $25 for each acre 
planted contrary to the restrictions. 

(3) Whenever an underground storage tank fee is due and owing under 
ORS 466.785 or 466.795, the Director Jt'aY issue a civil penalty not less 
twenty-five dollars. ($25) nor more than one hundred dollars ($100) for each 
day thefee is due and owing. 

(4) Any owner or operator of a confined anilt'al feeding operation who 
has not applied for or does not have a permit required by ORS [-468-:-'Me) 
468B.050 shall be assessed a civil penalty of $500. . 

ill Any person who fails to pay an automobile emission fee when 
required by law or rule. · 

ill Any person who fails to pay an industrial emission fee when 
required by law or rule. 

[f5tl ill. Any person who has care, custody or control of a hazardous 
waste or a substance which would be a hazardous waste except for the fact 
that it is not discarded, useless or unwanted shall incur a civil penalty 
according to the schedule set forth in this section.for the destruction, due 
to contamination of food or water supply by such waste or substance, of any 
of the wildlife referred to in this section that are property of the state. 

(a) Each game manunal other than mountain sheep,, mountain goat, 
elk or silver gray squirrel, $400. ' 

. (b) E!ach mountain sheep or mountain goat, $3,500. 
(c) Each elk, $750. 
(d) Each silver gray squi.=el, $10. 
(e) Each game bird other than wild turi<ey, $10. 
(f) Each wild turkey, $50. 
(g) Each game fish other than salmon or steelhead trout, $5. 
(h) Each salmon or steelhead trout, $125. 
(i) Each fur-bearing mammal other than bobcat.or fiSher, $50 • 

. (j) Each bobcat or fiSher, $350. 
(k) Each specimen of any wildlife species whose survival is 

specified by the wildlife laws or the laws of the 1Jnited states as 
·threatened or endangered, $500. . . . 

(1) ·Ea.Ch specimen of any wildlife species othei:wise protected by 
the wildlife laws or the laws of the United, but not othei:wise referred to 
in this section, $25 [ :-]..< . 

1§1 Any person who intentionally or recklessly violates any provision 
of ORS 164.785, 459.205 to 459.426, 459.705 to 459.790,. ORS Chapters 465, 
466, 467 or 468 or any rule or standard or order of the commission adopted 
or issued pursuant to ORS 459.205 to 459.426, 459.705 to 459.790, ORS 
Cl1apters 465, 466, 467 or 468, which results in or creates the imminent 
likelihood for an extreme hazard to the public health or which causes 
extensive dalt'age to the environment shall incur a penalty up to $100,000~ 
'When determining the civil penalty sum to be assessed under this section, 
the Director shall aooly the following procedures: 

(a) Select one of the following base penalties after determining 
the cause of the violation: 

(i) $50,000 if the violation was caused recklessly; 
(ii) $75,000 if the violation was caused intentionally; 
(iii) $100,000 if the violation was caused flagrantly; 

(b) 'Ill.en determine the civil penalty through application of the 
foI1!lllla: BP+ (.1 x BP) (P + H + o + C) +EB. in accord with the applicable 
subsections of OAR 340-12-045(1) (c) . 

. (Statutory Authority: ORS CHS 466 &' 468) 
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AIR QUALITY CU\SSIFICATION OF VIOIATIONS 
340-1.2-050 
Violations pertaining to air quality shall be classified as follows: 

(1) Class One: 
(a) Violation of a Conunission or Department Order, or variance; 
(b) fE=eed.i:nef--ert-a-l:~:l:e--ettU:els-ioft-l:e'Vel:-stteft~----eme:i:eM 

a-~~l:i-ey~~-h!--exeeeclecl:-j--
fff-H Constructing or operating a source without an Air 

Contaminant Discharge Permit; 
(c) ff<:rH Modifying a source with an Air Contaminant 

Discharge Permit without first notifying and receiving approval from the 
Department; 

(d) ffftH Violation of a compliance schedule in a 
permit; 

_(gL[feT] EX:ceeding an allowable emission level of a 
hazardous air pollutant . 

..!.fl Exceeding an emission or opacity limitation for a criteria 
wllutant, by a factor of greater than or equal to two ·times the limitation, 
within 10 kilometers of either a Non-Attainment Area or a Class I Area; 

l91ffdH causing emissions that' are a hazard to public safety; 
ihH fe)-R] ·Failure to comply with Emergency Action Plans 

or allowing excessive emissions during emergency episodes; · 
(i) Violation of a work practice requirement for asbestos 

abatement projects which [resttl:l:s-i:ft-e~-=-i::es--ffie-l:iiteHfl.eed] causes a 
potential for public exposure to asbestos or release of asbestos into the 
envirorunent; . 

(j) Storage or acC\ID1ulation'of friable asbestos material or 
·asbestos-containing waste material from an asbestds abatement project which 
[~-i:ft-e~-er eatea -'l:fte-l:i:tteHti.eed] causes a potentiar for public 
exposure to asbestos or release of asbestos into the envirorunent; 

(k) Visible emissions of asbestos during an asbestos abatement 
pro)ect or during collection, processing, packaging, transportation,' or 
disposal of asbestos-containing waste material; 

lJJ. Conduct of an asbestos abatement project by a person not 
licensed as an asbestos abatement contractor; 

(m) Violation of a disposal .requirement for asbestos-containing 
waste material wh:\.ch [resttl:l:s-i:ft-e~-ei:eates-1:fte-l:iiteHfl.eecl:-e£] causes a 
potential for public exposure to asbestos or release of asbestos into the 
envirorunent; 

(n)· Advertising to sell, offering' to sell or selling a[I't-tll'I} non
certified wood stove; , 

_(Q)_ Illegal open burning[ ;--i:ftelttcl-.i:net~-bttfttif1~-;-;;ti...i:eft J:le>Sea 11 
nejer r~-ef-~-~-pl:lhH:e-fteftl:1:ft-e~-1:fte-eiwiret'llTlel'it:] of materials in 
violation of OAR 340-23-042; 

[t<=Jt] iPl cause[s]ing or allow[s]ing open field burning without 
first obtaining a valid open field burning perm:i.t; 

[ftj-] _(g)_ cause[s]ing or allow[s]ing open field burning or stack 
burning where prohibited by OAR 340-26-010(7) or OAR 340-26~055{1) (e); 

[f'sT) ill cause[s]ing or allow[s]ing [~-re-ff'a'i:ft~.i:ned] any 
propane flaming which results in visibility impairment on any Interstate' 
Highway or Roadway specified in OAR 837-110-080 (1) and (2); 

[f'l;t] ifil Fail[s]ing to :imnediately and actively extinguish 
all flames and smoke sources when any propane flaming results in visibility 
impairment on any Interstate Highway or Roadway specified in OAR 837-11.0-
080 ( l.) and (2); 

[ M] ill causing or allowing propane flaming of grass seed or 
cereal grain crops, stubble, or residue without first obtaining a valid 
propane flaming burning permit; 
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[ M] ..M Stack or pile burning grass seed or cereal grain =op 
residue without first obtaining a valid stack or pile l::A.Jrning permit; 

[fwtJ (v) Open field l::A.Jrning or propane flaming when state Fire 
Marshal restrictions are in effect; ' 

M Failure to install vapor recovery piping in a=rdance with 
standards set forth in OAR Chapter 340, Division 150; 

~ Installing vapor recovery piping without first obtaining a 
service providers license in accordance with requirements set forth in OAR 
Chapter 340, Division 160; 

1Yl Failure to provide access to premises or records when 
required bv law, rule, permit or order; 

lfil Any [ffi:ft=] violation related to air quality which causes a 
major harm or poses a major risk of harm to public health or the 
environment. · 

(2) Class Two: . 
(a) [l'd:-~~-d~-e:f--a-~i-i:ttcle~;-~~l-ly 

1-:i:kely--'l:e ealiSe -att-a!!lb:i:eft-e-a-~i:elft-eierl;-"illflJ"-h!we et idetl 19ereel-e:i;!:.iz:et If!, 

~)---Exeeed~-em.i:sftierl-l-iftti.i:e-e~-ift~~""fttl:est 
fe)-~~~iey-l-iftti.i:e-e~-ift~ffi~""fttl:est] 

Exceeding emission or opacity limitations in permits or 
rules; 

· M ffd)-t Violating standards in permits or rules for fugitive 
emissions, particulate deposition, or odors [il't~t:s--er""fttl:es]i 

ill [ fet] Illegal open l::A.Jrning f;--iflel:t!ef~-s-i:eelt-~~ 
~ees a 11teciaa'ee~i*-ef'~-'l:e~l-i:e-+i.et:rl-l:ft-er-i:fte.-etWi:l!et'lllle!"it:] of 
cmnercial. construction and/or demolition, and/Dr agricultural waste; 

lQlff:f-)-t Fail[~]ing to report excess emissions due to upset .or 
breakdown of air pollution control equipment[;--er-aft~ierl-Hm~ 
\l'i:el:M:ierl] i ' 

[ ~ '+i:elft-eierl-ef'-a--we~~~iee-reqtt:i::remen-e-~ aebeffi::oe 
~lie! 1t:~=jeel:e--wl'!'ieft""a'l'.'e-!'le-e-:t-:i:ke3:y-1:e~ft-ift-a--m>i::e!*ial--~~l-ie 
~Bttl'. e-'l:e aebeel:ee--e1"-tt:l:eaee-e:f- eiebeel:ee--iftl:e-t:fte-etWh eMll'lel re, 

tftT . :Eu~e~ -s-1:=a<;e-er-aeffi:imtt:!:ffi::ierl-e:f--:f-r~l:e aebeffi::oe 
Jl'la'l:eria~ aebeei::ee eeneift~-naei:e-m:t~ial--~-tlft aebest:ee al:lM:etnent: 
l'=jeee-wl'l'ieft-i-e-!'le-e-:t-:i:kely-ee~l--e-ift-a--m>i::e!*ial--ffi!!'~l-~ 
~!i ~~l:eaee-e£- asbes1::es--.i:fti:e-°e.fte-etYiri-! ot lflte! r1=, 

fit '+i:e:!:ffi::ierl-e:E--a--dia~sal--reqtti:l!el!ICl'l-e-ffir aebest:ee ee!'lt:aift~ 
\~ !llEl'1:el•ia:t--wl'l'ieft-i-e-!'le-e-:t-:i:ke3:y-1:e-reettl--e-ift-a--m>l:e!*ia:t--~~l-ie 
~e-'l:e aebeetee-er~l:eaee-e:f- aebeetee-l:e-~-e!l:\l'he1 n11ette, ] 

lg}_ Improper notification of an asbestos abatement project; 
lfl Failure to comply.with asbestos abatement licensing, 

certification, or accreditation requirements; 
[ f::it ~-e:f'--tlft aebesl:ee--eber1=e:me:ft-e~='}eee-by a eeii'E!~ l"le'I!: 

:Heei lf!eel -ae-;m aebeel:ee--afla.1=e:me:ft-e-een~rt 
fltj- R:ti-:i:-e-l:e~:ffl"o'i:cle-ne-ei-:E-i-ea-eierl-e:f'--tlft aebeetee Miatet11et 1-e 

.fglffl-)-t Failure to display permanent labels on a certified 
woodstove; · 

lhl f{llt)-t Alteration of a permanent label for a certified 
woodstove ~-e-:!:abe:l:; 

ill ffft)-t Failure to use Department-approved vapor control 
equipment when transferring fuel; 

ill Operating a vapor recovery system without first obtaining a 
piping test performed by a licensed service provider as required bv OAR 
Chapter 340, Division 160; · 

ill Failure to obtain Department approval prior to installing a 
stage II vapor recovery system not already registered with the Department as 
specified in Department rules; 
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[ feT Fa-i-3::\:il:e-4:e-:fi-J:e-<r-Nee_;_~e-e:f-C~~icn ci,-~~ 
af'P.l::-~iert;] 

[ft* Fa-i-l:=e~~-ft-~ft:.-e?""~~-es-~:tt-ed~] 
[~] ill Failure to actively extinguish all flames and major 

smoke sources from open field or stack burning when prohibition conditions 
are :ilnposed by the Deparbnent or when instructed to do so by an agent or 
eniploye of the Department; 

ff?"H.inll causing or allowing a propane' flaming operation to be 
conducted in a manner which causes or allows an open flame to be sustained; 

[-..W] 1nl Installing, servicing, repairing, disposing of or otherwise 
treating automobile air conditioners without recovering anci recycling 
chlorofluorocarbons using approved recovery and recycling equipment; 

, [""ftj-] lQl Sel:).ing, or offering to sell, or giving as a sales 
inducement filly aerosol spray product which contains as a propellant any 
compound prohibited under o:R.s f4'6&:-6B5-!468A. 655; 

[""ftttl lJ2)_ Sel],ing any ch:).orofluorocarbon or halon containing product 
prohibited under .ORS f'+6&:-6-l:6'!468A. 635; 

ff"o'H Cgl Any [ffi:ftaoJ violation related to air quality which rmses a 
MCcl~c -'?"h*-e:f=fm:rm~=flt!bl:-:i:e-fte:t.l::-i::ft-e?""-ffie-etW:h Cl imcrtt] is not otherwise 
classified in these rules. 

( 3) Class. Three: .. 
(a) Illegal residential open burning [;--:i:fie.l:l:!el-.i:ft<;~ 

whleh peses -ft~-'?"h*-e:f~-i::e~l:-:i:e-ftea-l:-i::ft-e?""-i:fte-efl¥h Cl'l!UCl'IE] ; 

[ fbT ~cr:iCJ:: ~i-:fl:=bi:eft-e:f-i"!ft asbcs~-ab:i'l:Cl11Cl ti:: pl'. cjcet::, 
tel- Fa-i-l:=e~-eempl:y--wi-i::ft asbcs'ees -afla-eemenl::~i-:f~.i:e-, 

lieci1S~;--eCJ::'l::-i-:f~i:eft;--e?""-aeel!'ecli-1=ftl::i:eft-ree(l:t~'e::t-!'lel::~~ 
elaef!.i-H:edt] 

'stove; 
[ tclT ]ffi Failure to display a temporary label on a certified wocxi 

[(e)] M Violation of any other requirement of OAR Chapter 340, 
Division 26 pertaining to open field burning and propane flaming operations 
which is not otherwise classified; · · 

[ r:f)-..,i>,ny ~-¥:i:elftl::i:eft-~lft~~-ft.i::?"~H:'l:y-wftieft.. peses-a 
:nti:J ie% . rh*-e:f~-i::e~l:-:i:e-fte:tH:ft-e?""-ffie-el'WH Cl miefii::-:-] 
(statutory Authority: ORS CH 468~) 
.[ f"""-e:f:Eeee.i::'fe A~l::;_l&;--3:99BT] 

NOISE CONTROL CLASSIFICATION OF VIOLATIONS 
340-12-052 
Violations pertaining to noise control shall be classified as follows: 

(1) Class One: · 

or more; 

(a) Violation of a Commission or Deparbnent order or variance; 
(b) Violations that exceed noise standards. by ten (10) decibels 

(c) Exceeding the ambient degradation rule by five (5) decibels 
or more; o+ 

(d) Failure to submit a compliance schedule required by OAR 340-
35-035{2); 

(e) Operating a motor sports vehicle without a properly 
installed or well-maintained muffler or exceeding the noise standards set 
forth in OAR 340-~5-040(2); 

(f) Operating a new permanent motor sports facility without 
subnitting and receiving approval of projected noise impact boundaries; 

(g) Failure to provide access to premises or records when 
required bv law, rule, or order; 

(h) Violation of motor racing curfews set forth in OAR 340-35-
040(6); 

(i) Any [ei:hCJ::<] violation related to noise control which causes a 
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maier narm or poses a maJor :n.sK or narn to puo.nc nea.1.tn or me 
environmer.lt. · 

(2) Class Two: 
(a) Violations that exceed noise standards by three (3) decibels 

or m:ire; 
' (b) Advertising or offering to sell or selling an uncertified 

racing vehicle without displayipg the required notice or obtaining a 
notarized affidavit of sale; 

·(c) Any [o~] violation related to noise control which (1'eE!es a 
:meelel:'. ffi:e -r-.i:E!lt--el'--ftftrm--toe-pt:lbl:-.i:e-ftea-l:-ffi-e~-ffie-ewiJ?el'lft1el'l't::] is not otherwise 
classified in these rules. 

(3) [e~~l 
[fftr] Violations that exceed noise ·standards by one (1) or .two 

(2) decibels are Class III violations; 
[ fb)-~-e1:he:!'.'--'V'ie:l:a-1=ierl-el'--tt::l:a-ioeet-1=o-ne-iBe = 1l:xel:--whleft po!:! es a 

lfti1'IOl: r.i:E!lt--el'--ftftrm--toe-pt:lbl:-.i:e-ftea-l:-ffi-e~-4:he-e!'Wl.l: 01 Httet ti:. ] 
(statutory Authority: ORS CH 467 & 468) 

I 

WATER QUALITY CLASSIFICATION OF VIOLATIONS 
340-12-055 
Violations pertaining to water quality shal,l be classified as follows: 

(1) class One: . 
\ (a) Violation of a Conunission or Department Order; 

(b) [:rffl:efti=iene:l:--t!!'le;tt1::fto~i!J-eth:l-~] 
ffeT · lfe<3'l:-i9en1=~.i:H:s--wftieft~-er-=:;-.-r-.i:E!lt--el'--ftarm--toe-pt:lbl:-ie 

hea:J:t:h O:i! 1::1&-el'Yv'iretftflelrt=;t 
Ccl Any unauthorized or non-permitted discharge of untreated or 

partially treated waste that enters waters of the state; . 
· (d} Waste discharge permit limitation violations which·~ 

major hann or pose a major risk. of harm to public health or the 
envirorunent_; . . . . 

(e) [9~-el'-~ee-i=o-sttr-~~-w~i::-1'-~ · 
ebeetHoi~-i:t--Na'E-ie!'le:l:--l?eH:tt"t:erti=-B~-Bl:-~iert~1'em~] 

ff-1'-)-j-Failure to comply with statute. rule, or permit 
requirements regarding notification of a spill or upset condition which 
results in a non-permitted [ ~ia-ee:l:y-flei=.i:fy-el'--Bp.i:l:-l:--er ttl'Be1::-eerrl.ff:ierl 
wftiefi re!!tl:H:ft-:b,-;:m- ~i!ea] discharge to public waters; 

illff<JH Violation of a permit compliance schedule; 
lg}_ tfh\=l Any violation of any pretreatment standard or requirement by 

a user of a municipal treatment works which either impairs or damages the 
treatment works, or causes a major harm or poses a major risk of harm to 
public health or the environment; . 

(h) Failure to provide access to premises or records when 
required by law, rule, permit ·or order; ' 

(i) Failure of any ship carrying oil to hcive financial assurance 
as required in ORS [468-.-18&-i=o-46&:-&3:5] 4688.300 to 4688.335 or rules 

· adopted thereunder; . 
(j) Any [o~] violation related to water quality which causes a 

major harm or poses a major risk of harm to public health or the 
envirorunent. 

(2) Class Two: 
· (a) (Wae'ee-d~~i-1=-l:-im.i:1:Et1=ierl-'V'ie:l:a-1=i:ef!E!.-wftieft~-tt 

~-r-.i:E!lt--el'--ftarm-i=o-pt:lbl:-.i:e-heftl:-ffi-e~-ffie-h ell ftttet ti=f] 
[fhT] Operation of a disposal system without first obtaining a 

Water Pollution Control Facility Permit; ' 
ffeT lfe<3'l:-i9en1=-Bpi-H:s--wftieft~-er~ee-~.i:E!lt--el'--ffi=t 1::e }!ll:lbHe 

beet~ en: the-errvh onue1 rt ;t 
..Ll2l ftdH Failure to submit a report or plan as required by rule 

permit.L or license; · 
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1£1 Anv violation of OAR Chaoter 340, Division 49 regulations 
pertaining to certification of wastewater system operator personnel; 

(d) Placing wastes such that the wastes are likely to enter 
public waters by any means; 

(e) Failure by any ship carrying oil to keep documentation of 
financial assurance on board or on file with the Department as required by 
ORS [%&:-ratT~-%&;-&l5] 468B. 300 to 468B. 335 or rules adopted thereunder; 

. ill ffeH Any [e~] violation related to water quality which 
~-ft~i::e~hm:-e'.E'--fta:l!'ftt~-p:lbl:-:i:e-fteal:-1:ft-e~--ffie-envh el'lftlel'lt] is not 
otherwise classified in these rules. 

(3) Class Three: 
(a) Fai,lure to submit a discharge monitoring report [ (DMR)] on 

time; 
(b) Failure to submit a complete[d-BMR] discharge monitoring 

reoort; 
( c) [~l:-i<;eft~-epi:-B:s'"-wfi-ieft-pese-ft""ilti:ne~~hm:-e?- ftftn!1 t::o-ptlbrie 

:hea:lth er i:he-er=YVhetwne.Jr'l::,] 
[fel-)---¥iela-1:-ieft-e£] Exceeding a waste discharge pernit BOD, CBOD. 

or TSS limitation [;;fi,ie!T peses-ft""ilti:ne~~hm:-e?--fte:ffi\~-ptlhl:-.i:e-heaJ:~ ~ t::he 
e!'l'fi:rerime:ffi:] by a concentration of 20 per cent or less, or exceeding a mass 
loading limitation by 10 per cent or less; · 

[ fe)---1\l'ly-e~-¥iele-~ieft-~J:e.~-1::e~-e.ttlftrtty-vffl:ieft J:"OSe9-ft 

~~~?--fte:ffi\~-p:lbl:-:i:e-ftea-l:-1:ft-e~-1:he-h 01tttte!11::-:-] 

(Statutory Authority: ORS CH 468~) 

ON-SITE SE.WAGE DISPOSAL CIASSIFICATION OF VIOLATIONS 
340.:..12-060 
Violations pertaining to On-Site Sewage Disposal shall 
follows: . 

(1) Class One: 

be classified as 

(a) Violation of a Commission or Department order; 
(b) Performing, advertising or representing one's self as being 

in the business of perfonning sewage disposal services without first 
obtaining and maintaining a current sewage disposal service license from the 
Department ;-e=ep~-a:s--e~:i:se-r>?'e'o'i:cled-fft-s,"t:itati::e-e~-ftt:l:e ;. 

(c) InStalling or causing to be installed an on-site sewage 
disposal system or any part thereof, or· reoairing any part thereof, without 
first obtaining a pernit from the Agent; . 

(d) Disposing of septic tank, holding tank, chemical toilet, 
privy or other treatment facility contents in a manner or location not 
authorized by the Department; 

(e) Failure.to provide access to premises or records when 
required by law. rule, permit or order; 

(f) "f;ny [e~] violation§ related to on-site sewage disposal 
which cause maior harm or pose[s] a major risk of ham to public health,· 
welfare, safety or the environment. 

(2) Class Two: 
(a) Installing or causing to be installed an on-site sewage 

disposal systetn, or any part thereof, or the reoairing of any part thereof, 
which fails to meet the requirements for satisfactory completion within 
thirty (30) days after written notification or posting of a Correction 
Notice at the site; 

(b) Operating or using a nonwater-carried waste disposal facility· 
without first obtaining a letter of authorization from the Agent therefore; 

(c) Operating or using a newly constructed, altered or repaired 
on-site sewage disposal system, or part thereof, without first obtaining a 
Certificate of Satisfactory Completion from the Agent[1~-a:s--p!!"7¥l:cleei 
by ereat1:1t::e -e~-ftt:l:e] ; 
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(d} [J;s.-ft-3d:ee1121ed:~-eti~sal:-~.i:ee_,,,~l~, p] 
_Erovid[eei]ing any sewage disposal service in violation of [~] any statute. 
rule_,_[l!t]' license. or permit; provided that the violation is not otherwise 
classified in these rules [o:f--l:fte-C~ien]; · 

(e) Failing to obtain an iiUthorization notice from the [a:].8gent 
prior to affecting change to a dwelling or commercial facility that results 
in the potential increase in the projected peak sewage flow from the 
dwelling or commercial facility in excess of the sewage disposal system's 
peak design flow. 

(f) Installing or causing to be installed a nonwater-carried 
waste disposal facility without first obtaining written approval from the 
Agent [i:ftere~] i 

(g) Failing to connect all pltnnbing fixtures [ffel!t-;;ftieft !!e:W~ 
is M nia:r ~-d~-4:e] to. or failing to discharge waste water or· 
sewage into, a Department approved system; 

(h) Operating or using an on-site sewage disposal system which is 
failing by discharging sewage or effluent onto the ground surf ace or into 
surface public water; · . 

.J (i) Any [oi:hef] violation related to on-site sewage disposal 
which [peses--ft~t:e'"'.t"~-e:f--ffl:alt-4:e~l:-ie-ftea-H:h;--wel:-fare, sa:l'ee:r. el! 

1:he ·eiuiI01R11e111:] is not otherwise classified in these· rules. · 

(3) [elass--'Pli:ree.] 
[ fft)---:Eft-s-i-ette:eiens] Violations where the .sewage disposal system 

design flow is not exceeded, placing an existing system into service, or 
changing the dwelling or type of commercial facility, without first 
obtaining an authorization notice from the [ct] l}gent are Class III 
violations. [ ;--e<eE:l:'e-as--e~iee~ro'o'icleei-ey-l:e~-s-1::a1:tt1:et] 

[ ('b)---My-e~-'o':i:el:a-'E-ieft-l"el:a-i::ecl--'E-o"'\"lft-S'i-t:e~-e.isposal vlhieft 
· llOBeel-ft~'"'.t"~-G-:f--ffl:alt-'E-o~l:-ie-ftea-l:-eft;--<nel:-fM'e;--f!ftfe1:j el! -1::fte 
errit:i:r~.] . 
(statutory Authority:' ORS CH 454 & 468]2) 

SOLID WASl'E MANAGEMENT CLASSIFICATION OF VIOLATIONS 
340-12-065 
Violations pertaining to the management, recovery and disposal of solid 
waste shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department order; 
(b) Establishing, expanding, maintaining or operating a disposal 

site without first obtaining a permit; 
(cl Accepting for disposal. solid waste ll1 a permitted solid 

waste unit or facility that has been expanded in area or capacity without 
first sub:nitting plans to the Department and obtaining approval; 

.,_@ ( tetl Violation of the freeboard limit (~] which results in 
the actual overflow of a sewage sludge or leachate lagoon; 

ill [ tetr] Violation of the landfill methane gas concentration 
standards; 

(fl Violation of any federal or state drinking water standard in 
an aquifer beyond the solid waste boundary of the landfill,. or an 
alternative boundary specified by the DepartmEjnt; 

(gl Violation of a permit-specific groundwater concentration 
limit, as defined in OAR 340-40-030(3) at the permit-specific groundwater 
concentration compliance point. as defined in OAR 340-40-030(2) (el; 

(hl Failure to perform the groundwater monitoring action 
requirements specified in OAR 340-40-030 (5), when a significant increase 
(for pH, increase or decrease) in the value of a groundwater monitoring 
parameter is detected. · 
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ill [ fetJ Impairment of the beneficial uses(s) of an aquifer 
beyorrl the· solid waste boundary or an alternative boundary specified by the 
Department i . 

ill [ff}-) Deviation from the approved facility plans which results 
in an ( ~eueia-±--=J actual safety hazard, public health hazard or damage 
to the environment; 

ill [kt)-] Failure to properly construct and maintain 
groundwater, surface water, gas or leachate collection,' treatment, diSJX?sal 
and monitoring [~) facilities in accordance with the facility permit, 
the facility environmental monitoring plan., or Department rules;· 

Cll Failure to collect, analyze and ·report groundwater, surface 
water or leachate quality data in accordance with the facility permit, the 
facility environmental monitoring plan, or Department rules; 

[ tft-)---Fed:-l::tt1"e-~~l:y-w.i:-m-ffie-~i:reita rt':e-:Eer--i:mmecl±e:l:e-enei 
:E-.i:fla-~ l 

lIDl [ flt] Violation of a compliance schedule contained in a solid 
waste disposal or closure permit; 

ln1. [ ili) Failure to provide access to premises or records when 
required by law, rule, permit or order; 

lol Knowingly disposing, or accepting for disposal, used oil, in 
single quantities exceeding 50 gallons, or lead acid batteries; 

(pl Accepting, handling, treating or disposing of clean-up 
materials contaminated by hazardous substances by a landfill in violation 
of the facility permit and plans approved by the Department or the 
provisions of OAR 340-61-060. 

(gl Accepting for disposal infectious Waste not treated in 
accordance with laws and Department rules; 

lrl Accepting for treabnent, storage br disposal wastes defined 
as hazardous under ORS 466.005, et seq, or wastes from another state which 
are hazardous under the laws of that state without specific approval from 
the .Department; , 

Isl Mixing-·for disposal or disposing of principal recyclable 
material that has been properly prepared and source separated for recycling; 

· ill [ f±'J-] Any [ e~] violation related to the management, 
recovery and disposal of solid waste which causes major harm or poses a 
major risk of harm to public health 9r the environment. 

(2) Class '.L'Wo: 
[ fe-r-l."ft.i:-l::tt1"e-~~J:y-w.i:-m-'l:fte-~irecl-~O'll«er -seftedttl:et 
~)---i"ft.i:-l::tt1"e--ee-~J:y-w.i:-m-we~~-:eaee-si'i!e-±-~ 
{e)---i"ft.i:-l::tt1"e-'!:e-~i=el:y-=~±--aeeess, 
~)---l."ft.i:-l::tt1"e-~~1::el:y-een~l:-~faee~~~ 
{e)---i"ft.i:-l::tt1"e-'!:e-~i=el:y-pre-'eeee-arrl--ma-.i:n-ea.i:n--!'llel't~"i:n<:I wel:-l:f!t · 
f:f-)---l."ft.i:-l::tt1"e-~-p~l:y"'eel:-lee\=-ai'rl~~~~ M ~ 

~)---¥iel:El'i:-ieft-e:E--a-ee!'rli'loieft-e~-~-e:E--a-l':e~-ef 
AtttihM ~:i:=t . 

th)--~ ct:! rm -¥ieb:t'loie!l--=-±et1:ecl-~-'l:fte ltlai'le'Jelllel ii:: ~ispcsa~ 
eeH:d viaai=e '"'rlftieft~ses -a--'ftleciel'a'i=e-~islt--e:f-~4:e~l:-ie-ftea-£1:ft-M'-t:ll:e 
en¥i:rei tittel th] 

ill [kt)-] Violation of a cohQ.ition or term of a Letter of 
Authorization; 

(bl Knowingly accepting for disposal or disposing of a material 
banned from land disposal under ORS 459.247, except those materials 
specified as Class I violations. 

(cl Failure of a permitted landfill. solid waste incinerator or a 
municipal solid waste compost facility operator or a metropolitan service 
district to report amount of solid waste disposed in accordance with the 
laws and rules of the Department; 
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ldl Failure to reoort weight and type of material recovered or 
·processed from the solid waste stream in accordance with the laws and rules 
of the Department; 

(el Failure of a disposal· site to obtain certification for 
recycling prcgrarns in a=ordance with the laws and rules of the Department. 
prior to accepting solid waste for disposal; 

lfl Acceptance of solid waste by a pennitted disposal site from a 
person that does not have an approved solid waste reduction prcgrarn in 
accordance with the laws and rules of the Department; 

lgl Failure to comply with any solid waste pennit requirement 
pertaining to permanent household hazardous waste collection facility 
operations; 

· (h) Failure to comply with landfill cover requirements, 
including but not llinited to daily, intermediate, and final covers, and 
limitation of working face size; 

(il Failure to comply with site development and operational plans 
as approved by the Department; · 

(j) Failure to submit a permit renewal application prior to the 
expiration date of the existing permit in accordance with the laws and rules 
of the Department; , 

(kl Any violation of a solid waste permit not otherwise 
classified in these rules. 

(3) Class Three: 
[ fe)---fi:l:H:tt1~·e-i:e~1=-sel:-:H!leftiffi1"'~-! ~rte-.i:ft-a--i=:i:mely 

mant"ler; 
fb)---fi:l:i~-i:e~-a-~i1=-~l:-~l:-ieffio.iel't-.i:ft-a--i=:i:mely 

fe)---fi:l:i~-i:e-et:lbftri-1=~1:-reci-~-fees--.i:ft-a--i=:i:mely ltla! tt !Ct! 1 ] 

_(fil [ felT] Failure to post required [or adequate] signs; 
..Q2l [ feTJ Failure to [adequately) control litter; . , 
[ ~)---M'.t~~-¥iehr1=iel't-~ht-eeet-ffi--efte~, l'eee'•elj , 

· CIHCt-tl:iBl"C'sal:-~:E--sel:-icl~'Ee~ieft~ses -tt-'tlti:fte.1"'~iE!l<t~:E--ftal'ftt-'i:e~l:-ie· 
HeetH:ft-el"-ehe-e!'1¥kOl'lllle! ti=:-] 

· (statutory Authority: ORS CH 459) 

SOLID WASTE TIRE MANAGEMENT CI.ASSIFIQ\TION QF VIOLATIONS 
340-12·-066 ' 
Violations pertaining to the storage, transportation and management of waste 
tires or tire-derived products shall be classified as follows: 

(1) Class One: , 
'(a) Violation of a Commission or Department Order; 
(b) Disposing of waste tires or tire-derived products at an 

unauthorized site; 
(c) · Violation of the compliance schedule or fire safety 

requirements of a waste tire storage site permit; 
(d) Hauling waste tires or advertising or representing one's self 

as being in the business of a waste tire carrier without 'first obtaining a 
waste tire carrier permit as required by laws and rules of the Department; 

(e) ·Hiring or otherwise using an unpermitted waste tire carrier 
to transport waste tires; 

(f) Failure to provide access to premises or records when 
required by law, rule, permit or order; 

(g) Any [e'l::fte:l'] violation related to the storage, transportation 
or management of waste tires or tire-derived products which causes major 
harm or poses a major risk of harm to public health or the envirornnent. 

(2) Class Two: 
(a) Vio1ation of a waste tire storage site or waste tire carrier 

permit other than a specified Class One or Class Three violation; 
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(b) Establishing, expanding, or operating a waste tire storage 
site without first obtaining a permit; 

(c) Any [~] Violation related to the storage, transportation 
or management of waste tires or tire-derived products which (peses a 
~ ette ~~-ef-~-'i:e--p:!bl:-±e-fte:tl:-i::!T-er-ffie-erl'V'tl c1 ll!lel'lt] is not otherwise 
classified in these rules. 

(3) Class 'Ihree: 

manner; 

(a) Failure to submit required annual reports in a timely manner; 
(b) Failure to keep required records on· use of vehicles; 
(c) Failure to post required signs; 
(d) Failure to submit a permit renewal application in a timely 

(e) Failure to submit permit fees in a tlinely manner; 
(fl Failure to maintain written records of waste tire dispqsal 

and generation; 
[ f'3')-~-effier-¥ieh'tti:eft-=l:-M:ecl-ee-ffie-s-re~, t:r~:ten 

~ ~ane1·rt-ef--wes-1:e-'t-~~:i:eft J:""Ses-a--m:i:fter-r~-ef-~-'i:e--p:lbl:-ie 
health ei= -1:fie-e!'l'v'ire!'1!0Cl1t. l 
(statutory authority: ORS CH 459) 

UNDERGROUND STORAGE TANK AND HEATING OIL TANK CIASSIFICATION OF VIOIATIONS 
340-12-067 

Violations pertaining to Underground Storage Tanks and cleanup of 
petroleum contaminated soil at heating oil tanks shall be classified as 
follows: 

(1) Class One: 
(a) Violat~on of a Commission or Department Order; 

· (b) Failure to tp~tl:yj report a release from an underground 
storage tank . fvv'l't:i:eh J:""Ses '-ft-'l'flftjer-r~-ef-~-1=e--p:lbl:-ie-fte:tJ:th-er~ 
el'l"o'ttemte11t]or a heating oil tank as required by statute, rule or permit; 

(c) Failure to initiate and complete the investigation or cleanup 
of a release from an underground storage tank or a heating oil tank fvv'l't.i:eh 
J:""Se'3 a -'l'flftjer~~-ef-~-'i:e--p:lbl:-±e-fte:tl:-i::!T-er-ffie-e!'YV'h c1 ~ca ti='}; 

. ( d) Failure to prevent a release fvv'l't.i:e!T J:""Ses -a--tflfr~~~-M 
1'lfl'l:m te ptlfll:-ie-fte:tl:-i::!T-er-ffie-erl'V'il cf11!1el'li:-J from an underground storage tank 
or heating oil tank; 

(el F+i+t Failure to submit required reports from the . 
investigation or cleanup of a release fvv'l't:i:eft J:""Ses-a--!'!la:~~~-ef- !le'Oll t:e 
~l:-.i:e-fte:tJ:th-er-1:fte-erl'V'ttcf11!1el'ltj from an underground storage tank or 
heating oil tank; 1 

liltftrt Failure to provide access ,to premises or records when 
required by law, rule, permit or order; 

_(gl Hert Placement of a regulated material into an unpermitted 
underground storage tank; . 

lhl tff-Ti Installation of an underground storage tank in 
violation of the standards or procedures adopted by the Department; 

tf'3')--~.kH:r1<:t-i:fts.-Ea-He•l:-i:eft1-=~f-itt~,~ien~ ~ 
~~~:i:ees--eft..._~..,.re~-~-wiffiettt-f-.i:ftre~~~~ 
ebte:i:i1:ifl<t-aft~"""tel'.a~ ~~:i:ee-prev~-HeeitSe~ . 

tfft)--~hl~~ie:i:e!T-ef--ffie-i:fts.-Ea-l:-:lftt:i:e!T,.-ff:~f-f-:i:t:~ 
~i:eft~-er-tes't~-ef--aft~..,.re~-~-witl1et:tt-f-~ 
ehta.irt~--~~~-~~iee=-HeeftSe:-J 

ill Failure to initiate and complete free product removal in 
acccrdance with OAR 340-122-235; 

..Lil Failure to report a release from a heating oil tank; 
1lsl Failure to initiate and complete the investigation or cleanup 

of a release from a heating oil tank; . 
l1l Providing installation, retrofitting, decommissioning, or 

testing services on an underground storage tank or providing cleanup of 
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petroleum =ntaminated soil at an underground storage ta'1.1< site without 
first registering or obtaining an undergroUnd storage tank service providers 
license; 

(ml Suoeryising the installation. retrofitting. decornmissionincr. 
or testing of an underground storage tank or superyising cleanUP of 
petroleum contaminated soil at an underground storage tank site without 
first obtaining an underground storage tank superyisors license; 

f~H inl Any [e1::ft=] violationLll:} related to underground storage 
tanks or heating oil tanks or cleanup of petroleum contaminated soil at 
heating oil tanks which cause major harm or poses a major risk of harm to 
public health' [and] or the environment. 

(2) Class Two: , 
ffft}---'Ffti:l:lft'e-k<:>-p~t:-J:y-~~--~~-kel1\-eft Ul ldel'.9:1'. e\ll'1d 

Bi::~a~~;ffl.ieh peses-;:r~l:e~~-e:E--ftaflft-k<:>~l:i:e-hea:J:m ~ 'Ehe 
erfv1':i:l':et!!HelfE;i - -· 

ffe}---'Ffti:l:lft'e-k<:>-iftfe.:iftl:e-:hweet:-~ieft-G-~-eleat itlJ:' -e:E-~lease 
wn±elt peses-;:r~~~-e:E--fiftntt-~~l:i:e-fteei-lm-e~-t:he-:i:J: eriziet re rt 

ffe}---'Fft:i::l:lft'e-k<:>-preveftl:--ft-re~;,tt_i:eft peses-a- moelel'M:e rislE e£ 
ftarlft-k<:>~l:i:e-ftea-H:tt-e~-t:he-e!'!'o'irel'lftlel rl:-ti 

ffcl}--Fa-i:l:lft'e-k<:>~~ired-~~-kel1\-t:he-iI1'> esti9atien er 
eleanl:Jl'-e:E--;:r~~-wh:i:eft 4?6See-;:r~l:e-~~-e:E--ftaflft-~~l:i:e-fteal:m er 
t:lre a 1vire1ttuei11:-;t 

ill Failure to submit required reports from the investigation or 
cleanup of a release: · 

lm ffeH Failure to conduct required underground storage tank 
monitoring and testing activities; · 

_(g}_ff:E-H Failure to conform to operational standards for 
underground storage tanks and leak detection systems; 

ifilf~H Failure to obtain a pern\it prior to the installation or 
operation of an underground storage tank; . · ' 

lflfftH Failure to properly decommission an underground storage 
tank; 

. . . 

_(glffiH Providing installation, retrofitting, de=mrnissioning or 
testing services on an :ooregulated underground storage tank or providing 
cleanup of petroleum contaminated soil at a regulated undergroUnd storage 
tank that does not have a permit; 

. 1hl rt:tH Failure by a seller or distributor to obtain the tank 
permit number [p~~-l:e] before depositing product' into the underground 
storage tank or failure to mairitain a record of the permit numbers; 

illr~H Allowing the installation, retrofitting, 
deconunissioning, QI: testing of an underground storage tank or cleanup of 
petroleum =ntaminated soil at an underground storage tank by any person not . 
licensed by the department; 

Cj') Allowing cleanup of petroleum contaminated soil at a heating 
oil tank by any person not licensed by the Deparj:ment; 

. (kl Providing petroleum contaminated soil cleanup services at a 
heating oil tank without first registering or obtaining a heating oil tank 
soil matrix cleanup service provider license; 

Ill Suoeryising petroleum contaminated soil cleanup at a heating 
oil tank without first registering or obtaining a heating oil tank soil 
matrix cleanup supervisor license; 

lI!Jl Failure to submit a corrective action plan (CAP) in 
a=rdance with the schedule or format established by the Department 
pursuant to OAR 340-122-250. 

inl Failure by the tank owner to provide the pennit number to 
persons depositing product into the underground storage tank; 

(o) Failure to report a suspected release from an underground 
storage tank. 
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.ill}_ ffl:-}-f Any [ e"l:ftel-] violation related to underground storage 
tanks or heating oil tanks or cleanup of petroleum contaminated soil at a 
heating oil tank [w~ peses-e:~re~~-ei-~ 'te !"=lhlie heall:h M ~:he 
eiwhei1111eJt't] that is not otherwise classified in these rules. 

(3) Class 'Ihree: 
[ tft")---f'ft.Httre--te-p~i::lj'"-:reper-E--e:-felea:se-:f.t'em-eft~ 

s'tora<;JC~-vffl-ieft l'SSes -e:~r-?h*-e£--fta:rlft-1=e-ptlblie-ftea-:H::ft~4:fte 
e!'W'i:?: et HteI r-e-; 

fb)---f'fti!ttre-ee-iftieia-re-:i:fwes.H:'3'e-1::ie!'t-er-eleat'ltl!5 -ei--e:-felease 
;;t,,ieft 1'8Ses-a:~r-rh*-e£--fta:rlft-ee-pt!blie-ftea-lffi-er-1:fte-ewhel'll!'!el1't, 

{e)---f'fti!ttre--te-pre'Vel'Te-e:-relea:se-vffl-ieft l'Sses-a-~~h*-ei-~ 
ffi ~tifllie-ftea-lffi-er-'the-ef'fftt e1 l!OCJ'ti:-f 

fcl}--f'fti!ttre-ffi~1::-reettti=d-~r1=t-£-J!'em..,j;he-i:J 10 es-t~ie!'t-er 
eleei ltJtl~-a--relea:se-vffl-ieft l58Ses-a-~r-d:-s*-ei--fta:rm-'te-pt!blie-heell:h ~ · 
the €11'1/i:t:OlllllCltl:;] 

l.filffe}'} Failure to submit an 'application for a new pei'.-mit when 
an underground storage tank-is a<XJUired by a new owner; 

M ffi-H Failure of a tank seller or product distributor to 
notify a tank owner or operator of the Department's pei'.-mit requirements; 

illff<:tH Deconunissioning, installing, or retrofitting an 
underground storage tank or conducting a soil matrix cleanup without first 
providing .[wrie~] the required notificatione to the Department; 

ill ffftH Failure to provide information to the Department 
regarding the contents of an underground storage tank; 

~ffiH Failure to maintain adequate deconunissioning records; 
[ fj-)----f'ftilttre--ey.-i:fte-1:ai*-ew!'ler'-i=e-pl!'e"Viele-1::he~ fll:lmber 'te 

~i't-ifl'3"~-ifti=e-,1:fte~-see~aige 1:a!'llc;] 
[ f*)---1'ffi'.!'~-¥iela-eie!'t-rela-t:ecl--1=e~ s'tM a'3'C 1::a! tlCB 

'Whieft ~ses-a:~~is*-ei--ftfrrm~-ptlblie-ftea-lffi-eftcl:-i:fte-ewh e1 waei re. ] 
. . ' 

HAZARDOUS WASTE MANAGEMENT AND DISPOSAL CI,ASSIFICATION OF VIOIATIONS 
340-12-068 
Violations pertaining to the management and disposal of hazardous waste 
shall be classified as follows: ' · 

(1) Class One: 
(a) Violation of a Department or Conunission order; , 
(b) Failure to carry out waste analysis for a waste stream or to 

properly apply "knowledge of process"; · · 
(c) operating a storage, treatment or disposal facility (TSO) 

without a pei'.-mit·or without meeting the requirements of OAR 340-105-
010(2) (a); 

· (d) Failure to comply with the ninety (90) day storage limit by a 
fully regulated generator or the 180 day storage limit for a small quantity 
generator where there is a gross deviation from the requirement; 

(e) Shipment of hazardous waste without a manifest; 
· (f) systematic failure of a generator to comply with the manifest 

system requirements; . 
(g) Failure to satisfy manifest discrepancy report~ 

requirements; 
[ fhT Ffti!ttre--te-pre'Vel'Te-i:fte~-eft"Ery--er-pre'Vel'Te4:f\e 

pese~ili'ty-ei--'the-ttl'lffi:ti:her~-eft"Ery--ei--pe~-er-lives-~-iffl:e-ffie was-te 
l!'f:IM~tte!'11::-~-e£--a--'PS£7-ffieili1=y/ 

fit Ffti!ttre--te-p~lj'"-ftaftdle-i'3'rtieable,~i¥e,-er 
il"m1iiat~le-wes-ioes--as--ttettti=d-tll'lcler-4-e--€ffi-Pa:re-~-eftcl:-2-65-:-l:-1'fb)-fl:-)-;-f2-)7 
f3}-, f+)--eftcl:-f5-)7] 

1hl [ fjt] Illegal disposal of hazardous waste; 
[ {'ltT 9isl5Ssal-e£--wes-'Ee-ift-¥iela-eie!'t-e£--1::he-leftd-di~sal 

~ieeier-,-] 
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ilJ. L t±T J l'il.Xl.ng, su.uairy:mg, or m:nerw.i.se o.i..i.u-cing was-.:e 1:0 

circumvent land disposal restrictions; . . 
ill [fl't!T] Incorrectly certifying a waste for disposal/treatment in· 

violation of the land disposal restrictions; . 
fil [ fft)-] Failure to submit notifications/certifications as 

required by land disposal restrictions; 
ill [ter] Failure to comply with the tank integrity assessments 

and certification requirements; · 
i.llJ. [ft:>)-] Failure of an owner/operator of a TSD facility to have 

closure and/or post closure plan [a!rlfe-r-eeett-e5t:i:ma-1:es]; 
Jnl [ fe!T] Failure of an owner/ operator of a TSD facility to retain 

an independent registered professional engineer to oversee closure 
activities and certify conformance with an approved closure plan; 

..{Ql . [ f-tj-] Failure to establish or maintain financial assurance for 
closure and/or post closure care; . · 

[fer sy::iternatie-ffr.i:-:i:ttre-ffi~-tlfl:.i:-t~.i:-:He-a:net-genaoal 
i:IispeeE±efle-aet-~ttecl-er-ke-ee=eeE-~-ee!"lel.i:-t~-cli::ieevel!ed~~ 
~::ie ~ct~] . 

M [ f'tT] Failure . to follow emergency procedures contained in 
response plan when failure could result in serious harm; 

[ fttT Sffirat;e-e:f~-wa::i-te-i:ft-eeffl:a-.i:ft=s.-v;ft.i:eft~-~l:n<J--
~ e::iei 11::-ec~t-e:f-felea::ie, . 

. M Sy::itemat:i:e'-ffr.i:-3:tff'e-ffi-:E<:>El:ew--eefti::a~-label-ifl<J~ 
Clr'-~-e:f-1mew'l:ecl<:Je-e:f-eeft1::a~-eeft~i::::J-t . 

M Fa-.i:-ltt?'e--1::6-lal:lel-~-wa::i-te"eirt:a.i:ft=s.~~ 
mH:ttre·-eettlcl eet1:1Se-;m-~~r:i:ffi:e re::i15<91 l9e-ke-ec-6t'.i:-l-l--er- leal{ a:i iel 
8'c:1lea1::a! r1::ia-l-~-1::6-j5t!hl-ie-ftea-11::ft-er-1::he-eiwh e!"ll'ftel'i1:; 

~] 

w Fa-i-~-1::6-cla-te-eeft1::a.i:ft=s.-<.+.i:-1:ft-neetl!!lttla-t:teft~ l 
_(g)_ [Ml Failure to comply with the export requirements; 
[ W ¥iela-tieft-e:f-ec-Fhla-l--51::ai::t!s--fma~et1i:Hla::i1::e ~ . . 

' 
(aa) ~i:ema-tie-:fjfailure to comply with OAR 340-102-041, 

generator [~er-:!:y] annual reporting requirements and OAR 340-102-012, 
annual registration information; 

{bb) [SJ::ite!1iertie-:fjfailure to comply with OAR 340-104-075, 
Treatment, storage, Disposal and Recycling facility [~:i:eel-ie] annual 
reporting requirements and OAR 340-102-012,· annual registration inforrriation; 

(cc) Construct or operate a new treatment, storage or disposal 
facility without first obtaining a permit; 

(dd) Installation of inadequate groundwater monitoring wells such 
that detection of hazardous waste or hazardous constituents that migrate 
from the waste rnariagement area cannot be immediately be detected; 

(ee) Failure to install any groundwater.monitoring wells; 
{ff) Failure to develop and follow a groundwater sampling and 

analysis plan using proper techniques and procedures; 
· (gg) Failure to provide access to premises or records when 
r$gllired by law. rule, pennit or order; 

(hh) Any [e1:ft=] violation related to the generation, management 
and disposal. of hazardous waste which causes major ham or poses a major 
risk of ham to public health or the environment. 

(2) Any [e1:ft=] violation pertaining to the generation, management and 
disposal of hazardous waste which is [ e.i:-~-ftet~H-.i:ea-Hy-1-.i:fii::ed-aet;--ao 
e1::he1'."lf~-meet::i--1::he-er~ia--fur;--ac-eh:tss--erie-'o'iela-ti:efl] not otherwise 
classified in these rules is [ee!'lfriclel?e<:l] a Class 'I\vo violation. 
{statutory Authority: ORS CH 466) 

OIL AND HAZARDOUS MATERIAL SPILL AND RELEASE CIASSIFICATION OF VIOIATIONS 
340-12-069 
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Violations pertaining to spills or releases of oil or hazardous materia.lS 
shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department order; 
(b) Failure to provide access to premises or records when 

required by law, rule, permit or order; 
(c) Failure by any person having ownership or control over oil or 

hazardous materials to :Llnmediately cleanup spills or releases or threatened 
spills or releases; 

(d) Failure by any person having ownership or control over oil or 
hazardous materials to :Llnmediately report all spills or releases or 
threatened spills or releases in amounts equal to or greater than the 
reportable quantity; 

(e) Any [e'ehe:t'] violatiofl§ related to the spill or release of oil 
or hazardous materials which cause a major harm or pose[ei-] a major risk of 
harm to public health or the environment. 

(2) Any [~] violation related to the spill or release of oil or 
hazardous materials which [~-e--!!lecie:fttl:e-risk--e:f-ffiffilt-1=e~3d:e-flea-3:1::h ~ 
"l:he-e!'!Vi:xe!'lltien1::] is not otherwise classified in these rules is a Class Two 
violation . 

[ f3t Aey-~-viel:a-1::-.i:eft-tt-l:a-1:ecl-re-"l:he-9J:7.i:-l:-l:--er-tt-lease-e:f-e.i:-l:--e!C" 
haziett'CietJS ~.iftl:-et-vvftieft J:"'Ses-e--ft'tif;er-risk--e:f-ftcffilt-re-p:lhl:-ie-fteaHh = t:!:te 
en¥h<e! 11116111::--h'!--e--€J:ass-~-viel:a-1::-l:e!r.] 
(statutory Authority: ORS OI 466) 

PCB CI.ASSIFICATION OF VIOLATIONS 
340-12-071 . 
Violations pertaining to the management and disposal of polychlorinated 
biphenyls (PCB) shall.be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department order; 
(b) Treating or disposing of PCBs anywhere other than at a 

permitted PCB disposal facility: 
' (c) Establishing, constructing or operating a PCB disposal 

facility without first obtaining a pennit; · · 
(d) Failure to provide access to premises or records when 

required to by law, rule, permit or order; 
(e) Any [other] violation related to the management .and disposal · 

of PCBs which causes a major harm or poses a major risk of harm to public 
health or the environment. 

(2) Class Two: 
(a) Violating a condition of a PCB disposal facility permit; 
(b) Any [e'ehe:t'] violation related to the management and disposal 

of PCBs which [~-e-4!1ecle:=l:e-risk--e:f-ffiffilt-re~l:-ie-fte:rl't:ft-er"-t:fie 
en¥i:re1H1te1te] is not otherwise classified in these rules. 

[ f3t Aey-~-viel:a-1::-:i:eft-tt-l:a-"\:ecl-ffi-"l:he ma:t 1a~emefti::--etrl-dis]:'ese:l:-~ 
~±eh J:"'Ses-e--ft'tifter-risk--e:f~-ffi-p:lhl:-ie-flea-3:-'ffi-er-'ffie-e!'l'fi:J:-ei Httel it i:;i 
ac-€l:ee:!l"~-viel:a-1::-±e!r.] 
(Statutory Authority: ORS Chapter 466) 

[~]USED OIL MANAGEMENT CLJ\SSIFICATION OF VIOLATIONS 
340-12-072 
Violations pertaining to the management of used oil 
follows: 

'(1) Class One: 

shall be classified as 

(a) Using untested used oil as a dust suppressant or pesticide, 
or otherwise spreading untested used oil directly in the environment, if the 
quantity of oil spread exceeds 50 gallons per event; 
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(b) Spreading used oil contaminated with hazardous waste or 
failing to meet the limits for materials set in OAR 340-111-030; 

(c) Any [~] violation related to the management of used oil 
which causes major harm or poses a major risk of harm to public health or 
the envirorunent. 

(dl Failure to provide access to premises or records when 
required to do so by law, rule, permit or order. 

(2) Class 'I'Wo: 
(a) Failure to notify the Department of activities relating to 

spreading used oil; 
(J;i) Any [e1=het'] violation related to the management of used oil 

which ~-.:r-mede:rft"!:e-fieff:-e:E--ha:l:'fft-re~l.i:e-ftee:lm-er-4:fte-erwire1 ffttei 1l:] is 
not otherwise classified in these rules. 

[ f3t Any-e1::1'!e:r-¥i:el:fte:i:eft-ft'l"l:a-"Eeci-re-ffie-t1Se-e:E--;;seet-ei:-l-wft.i:e!T J:"eses -a 
l'ftirtor r:i::el1'-e:E--ftefttt---1:e~l.i:e-ftee:l1::ft-er-4:fte-eft¥ir151 mei rt -ie-a--el:ase--'l'hree 
vi:ela'I=~] 
(statutory Authority: ORS CHS. 466 & 468) 
[ f""-e:E-reeel:\fe~-rs-,-l::99et J 

ENVIRONMENTAL CLEANUP CLASSIFICATION OF VIOLATIONS 
340-12-073 
Violations of ORs [4-66-:-54-6] 465.200 through 465!420 
rules or orders pertaining to envirorunental cleanup 

[4'66-:-596] and related 
shall be classified as 

follow: 
(1) Class One: 

(a) Violation of a Commission· or Deparbnent order; 
(b) Failure to provide access to premises or records when 

required to do so by law, rule, permit or order; 
(c) Any [e1=het'] violation related to envirorunental investigation 

QI: cleanup which causes a maier ham or poses a major risk of harm to public 
healthorthe envirorunent. 

(2). Class TWo: 
(ii) Failure. to provide infomation under ORS [4-66-:-565-f-J:t] 

465.250; 
(b) · Any {~] violation related to env:Lrorunental investigation 

or cleanup which [~-.:r-mede:rft"!:e-fh*-e:E--ftefttt-re~l.i:e-ftee:l:m-tr-l:he 
e:H¥h:enmeik] is not otherwise classified in these rules. 

[ f3t An'.f"".~'t-¥i:el:a-e:i:eft-rel:ft"Eeci-te-eft¥h e1 Hue:i ttal-elea:i 11:1]!'-er 

ii,, effi!igey!:::i:eft-wftie!T J!'l5Se5 -tr-!'l!:i:fter-rh*-e:E--ftefttt-re~l.i:e-ftee:l:m 15% 1::he 
e:H¥irl5fil'l'lefte-ie-.:r-e±ass--'l'ftree-¥i:el:fteieft-:-] 
(statutory Authority: ORS Chapter 466) 

SELECI'ED MAGNITUDE CATfil)RIFS 
340-12-080 
l11. Magnitudes for select violations pertaining to Air Quality shall be 
determined as follows: · 

_(gl Qpacity limitation violations: 
ill Major - Opacity measurements or readings more than 25 percent 

opacity over the arnlicable limitation; 
(ii) ·Moderate - Opacity measurements or readings from greater 

than 10 'percent to 25 percent or less opacity over the applicable 
limitation. 

(iiil Minor - Qpacity measurements or readings of 10 percent or 
less opacity over the applicable limitation; 

M Steaming rates and fuel usage limitations:· 
lil. Major - Greater than 1.3 times any applicable limitation: 
(iil Moderate - From 1.1 up to and including 1. 3 times any 

applicable limitation; 
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Ciiil Minor - Less than 1.1 times any applicable limitation. 
1£1 Air Contaminant Discharge Permit emission limitation violations 

for selected air pollutants: 
ill Magnitude determination shall be made based uwn the 

follCMinq Table: 

Pollutant Amount 
. 

carbon Monoxide 100 tons 

Nitrogen oxides 40 tons 

Particulate Matter 25 tons See note 

(A) TSP 25 tons 

(B) PM 10 15 tons 

·sulfur Dioxide 40 tons 
. 

Volatile organic Compounds 40 tons See note 

Lead 1200 lbs. 

Mercury 200 lbs. 

Beryllium 0.8·. lbs. 

Asbestos 14 lbs. 

Vinyl chloride 1 ton 

Fluorides 3 tcins 

sulfuric Acid Mist 7 tons 

Hydrogen sulfide. 10 tons -

Total Reduced sulfur 10 tons 
(including hydrogen sulfide) 

. 

Reduced SUlfur Compounds 10 tons 
(including hydrogen sulfide) 

NOTE: For the nonattainment portions of the Medford-Ashland Air 
Quality Maintenance Area, and the Klamath Falls Urban GrCMth Area. 
the-numbers to be used for Particulate Matter (both TSP and PM 10) . 
shall be 5 tons, and for Volatile Organic Compounds shall be 20 
tons. 

Ciil Major: 
{A) Exceeding the annual permitted amount by more than the 

above amount; 
!Bl Exceeding the monthly Permitted amount by more than 10 

percent of the above amount; 
{C) Exceeding the daily permitted amount by more than 0.5 

percent of the above amount; 

E:\'VK>RDP\OAR12DR.Fl'X (4/13/92) E-29 



. \ 

(D) Exceeding the hourly oermitted amount by more than 0.1 
percent of the above amount. 

liiil Moderate: 
_ffiLExceeding the annual pepnitted amount by an amount from 

50 up to and including 100 percent of the above amount; 
(Bl Exceeding the monthly permitted amount by an amount from 

5 up to and including 10 percent of the above amount; 
(Cl Exceeding the daily permitted amount by an amount from 

0.25 up to and including 0.50 percent of the above amount; 
(Dl Exceeding the hourly permitted amount by an amount from 

0.05 up to and including 0.10 percent of the above amount. 
Civl Minor: · . · 

IA) Exceeding the annual Permitted amount by an amount less 
than 50 percent of the above amount; . 

. (B) Exceeding the monthly pepnitted amount by an amount less 
than 5 percent of the above amount; 

(Cl Exceeding the daily permitted amount by an amount less 
than O. 25 percent of the above amount; 

(D) Exceeding the hourly pepnitted amount by an amount less 
than 0.05 percent of the above amount. 

_(f!l Asbestos work practice violations: 
ill Major - over 260 .lineal feet or 160 square feet of asbestos 

containing material regardless of the percent of asbestos; or over 40 lineal 
feet or 80 square feet of asbestos containing material containing more than · 
10% asbestos; 

Ciil Moderate - From 40 lineal feet up to and including 260 
lineal feet or from 80 square feet up·to and including 160 square feet of 
asbestos containing material containing 10 % or less asbestos; or less than 
40 lineal feet or 80 square.feet of asbestos containing material containing 
more than 10.% asbestos; 

Ciiil Minor - Less than 40 lineal feet or 80 square feet of 
asbestos containing material containing 10% or less asbestos. ' 

ill 9Pen burning viol<i!.tions: 
lil Major - Qpen burning of material constituting more than five 

cubic yards in volume; 
Iii) Moderate - Open· burning. of material constituting from 1 up 

to and including 5 cubic yardS in volume; 
liiil Minor~ Open burning of material constituting less 0

than one 
cubic yard in Volume. , 

livl For the ourposes of determining the magnitude of a 
violation only. five tires shall be deemed the eqµivalent in volume to one 
cubic yard. , 
~ Magnitudes for select violations pertaining to Water Quality 
wastewater discharge limitations shall be determined as follows: 

ill Major: 
lil Greater than 1. 6 times any applicable maximum flow rate, 

concentration limitation, or any applicable mass limitation; or 
Ciil Greater than· 50 percent below any applicable minimum· 

concentration limitation; or 
liiil Greater than 2 pH units above or below any applicable pH 

range; or 
(iv) 

), 
Greater than 10 percentage ooints below any applicable 

/ . 
removal rate. 

M Moderate: 
Cil From 1.3 up to and including 1.6 times any applicable maximum 

flow rate, concentration limitation, or any applicable mass limitation; or 
Iii) From 25 up to and including 50 percent below any applicable 

minimum concentration limitation; or 

E:\N:JRDP\OAR12DR.FTX (4/13/92) E-30 



liiil From 1 up to and including 2 pH units above or below any 
applicable pH range; or 

(ivl From 5 up to and including 10 percentage points below any 
applicable removal rate. 

ill Minor: 
( il Less than 1. 3 times any applicable maximum flow rate, 

concentration limitation or any applicable mass limitation; or 
(iil Less than 25 percent below any applicable minimum 

concentration limitation; or 
(iii) Less than 1 pH unit above or below any applicable pH range; 

(ivl Less than 5 percentage points below any applicable removal 
rate. 
ill Magnitudes for select violations pertaining to Hazardous Waste shall be 
determined as follows: 

l.i!l Failure to make a hazardous waste determination: 
..Lll Major - Failure to make the determination on four or more 

waste streams; 
_,.liil Moderate - Failure to make the determination on two or three 

·waste streams; 
(iii) Minor - Failure to make the determination on one waste 

stream. 
(iv) 'Ille magnitude of the violation shall be increased bv one 

level. if more than 1000 gallons of hazardous waste is involved in the 
violation. 

lYl 'Ille magnitude of the violation shall be decreased bv one 
level. if less than 250 gallons of hazardous waste is involved in the 
violation. 

lJ2l· Operating a hazardous waste storage facility without a permit bv 
failing to meet the 40 CFR 262.34 and OAR Chapter 340·, Division 102 
generator requirements: 

..Lll Major - Failure to comply with 5 or more requirements listed 
in (ivl below, or any mismanagement of hazardous waste when more than 2000 
gallons of hazardous waste are on site;, 

(iil Mocterate - Failure to comply with 3 or 4 requirements listed 
in livl below. or any mismanagement of haz.ardous waste when from 500 up to 
and including 2000 gallons of hazardous waste are on site; 

fiiil Minor - Failure to comply with 2 or fewer of the 
requirements listed in (ivl below, or any mismanagement of hazardous vmste 

·when less than' 500 gallons of hazardous waste are on site. 
(ivl Failure to comply with: 

(A) 40 CFR 262.34(al (2) (accumulation date). 
(Bl 40 CFR 262.34(al (3) (marked as hazardous waste)., 
(Cl 40 CFR 265.171 (container condition). 
IDl 40 CFR 265.173 (container management). 
CEl 40 CFR 265 .191 (tank system· integrity assessment) • 
(Fl 40 CFR 265 .196 (tank leak response) . 
(G) Exceeding the applicable storage time limits. 
Ill Non-compliance with three or more 40 CFR 262.34 
standards not listed above. 

ill Hazardous Waste disposal violations: , 
..Lll Major - Disposal of more than 150 gallons of hazardous waste, 

or the disposal of more than 3 gallons of acutely hazardous waste, or the 
disposal of any amount of hazardous waste or acutely hazardous waste that 
has a substantial impact on the local environment into which it was placed; 

(ii) Moderate - Disposal of 50 to 150 gallons of hazardous waste, 
or the disposal of 1 to 3 gallons of acutely hazardous waste; 

(iiil Minor- Disposal of less than 50 gallons of hazardous waste, 
or the disposal of less than 1 gallon of acutely hazardous waste. 
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ill Magnitudes for violating provisions of a Department or Commission 
Order: 

l.91 Major - Failure to meet three or more requirements of an Order: 
M Moderate - Failure to meet two requirements of an Order; 
ill Minor - Failure to meet one requirement of an Order. 

S<XlPE OF APPLICABILITY 
340-12-[98B]090 
Amendinents to OAR 340-12-026 to 1.2-080 shall only apply to formal 
enforcement actions issued by the Department on or after the effective date 
of such amendments and not to any contested cases pending or formal 
enforcement actions issued prior to the effective date of such amendments. 
lily contested cases pending or formal enforcement actions issued prior to 
the effective date of any amendments shall be subject to OAR 340-12-026 to 
340-12-[98B]090 as prior to amendment. 

U: \RULES\OAR12DR. FrX 
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Attachment F 
PROPOSED AMENDMENT TO OREGON ADMINISTRATIVE RULES, 

RULES OF PRACTICE AND PROCEDURE, (OAR) 340-11-132(5) 

OAR 340-11-132(5) In proceedings before the Hearing Officer 
regarding the assessment of penalties under OAR Chapter 340, 
Division 12. the Department has the burden of explaining how it 
calculated the relevant penalties according to the principles set 
forth in this Division. The department has the burden of proving 
each factual finding by a preponderance of the evidence. With 
respect to determinations that call for the exercise of judgment 
(e.g .. whether.· in the absence of predetermined criteria. the 
magnitude of a particular violation was major. moderate. or 
minor), the Hearing Officer shall uphold the Director's decision 
if the department demonstrates a rational relationship between the 
facts and the decision. In exercising the authority to enter a 
final order pursuant to this.rule, the Hearing Officer: 

(a) Shall not reduce the amount of civil penalty imposed by the 
Director unless: 

(A) The department fails to establish some or any of the facts 
regarding the violation; or · _ · 

(B) New information is introduced at the hearing regarding 
mitigating and· aggravating circumstances not initially considered 
by the Director. Under no circumstances shall the Hearing Officer 
reduce or mitigate a civil penalty based on new information 
submitted at the hearing below the minimum established in.the 
schedule-of civil penalties contained in. Commission rules. 

(b) May elect to prepare proposed findings of fact and a 
proposed order and refer the matter to the Commission for entry of 
a-final order pursuant to th egeneral procedure for contested 
cases prescribed under OAR 340-11-098. · 

PROPOSED AMENDMENT TO OAR 340-11-132(5) F-1 
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Attachment J 
Agenda Item L 
July 24, 1992 
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May 21, 1992 

Mr. Torn Bispham 
Department of Environmental Quality 
Regional Operations Division 
811 SW sixth Avenue 
Portland, OR 97204 

RE: Amendments to DEQ Rules, OAR Chapter 340, Division 12 

Dear Mr. Bispham: 

On behalf of Associated Oregon Industries (AOI), I am pleased 
to have the opportunity to comment on the proposed amendments 
to the Department of Environmental Quality (DEQ), Chapter 340, 
Division 12 enforcement rules. 

Representing AOI, I participated on the DEQ Environmental 
Enforcement Advisory Committee. AOI is in general accord 
with the results of the advisory committee's work product, 
although there are certain minor exceptions as are herein set 
forth. One major exception is outlined in my letter to DEQ's 
Tom Bispham dated April 30, 1992. 

Upon reviewing the Division 12 amendment package which was 
not reviewed by the advisory committee, I find myself dismayed. 
there are numerous issues which deserve more discussion and 
analysis then the 30 day comment period can afford. Indeed, my 
AOI Environment Subcommittee on Enforcement is not yet able 
to complete analysis as the deadline draws near. Therefore, 
AOI's comments are a mere sample of the issues contained in the 
amendment package. 

l. First and foremost, the proposed amendments attempt to 
laundry list penalties for a multitude of possible violations 
appears to rewrite the underlying laws without adequate notice 
and puhlic comment. 

a :\!any of the listed violations paraphrase or 
su1nn1anze the underlying regulations-1n \vays that suggest new 
meanings 1'01 those regulations For example, 340-12-067 (I) (J) 
'->u~gc~,\'> that sonlL'nne has tile obl1gat1on to report releases fron1 



heating oil tanks. This underlying reporting obligation, however, 
depends entirely upon the amount of heating oil released over a 
24 hour period. Does this violation description expand that 
underlying requirement? 

b. Other of the listed violations overstate the 
underlying regulation. For example, 340-12-065 (I) (f) and (g) 
state that a major violation occurs if groundwater standards are 
exceeded at a solid waste facility compliance point. The 
underlying regulations, however state that exceedance of the 
groundwater standards trigger certain investigatory and corrective 
action obligations. The underlying rule does not indicate that 
such an exceedance is an appropriate basis for a penalty. If such 
exceedances are caused by the failure of the facility owner or 
operator to comply with the various operating requirements, then 
a penalty may be appropriate. To fine a facility simply because 
of the effect of some event that occurred when the facility is in 
compliance with the operating requirements (for example, failure 
of the leachate collection system through no fault of the owner or 
operator) makes a travesty out of the whole enforcement 
program. Such examples should not be given in the penalty 
policy without full rule making and public comment on the 
underlying issues. 

Another example is 340-12-065 (2) (f). This section would 
impose a penalty on a disposal facility that accepts waste from a 
person that does not have an approved solid waste reduction 
program. However, only certain types of persons are even 
required to have a solid waste reduction program. Moreover it is 
not th~ obligation of the waste management facility to police this 
obligation of the generators as long as the generator represents 
that it has such a program. In other words, there is much more 
to the underlying regulation than indicated in the proposed 
violation description. Does this mean that .the rule revision 
creates a new, broader obligation on facility operators? 

c. In some cases the proposed rule simply misstates 
the underlying regulation. There are several such instances in the 
underground storage tank section. We do not believe a 
regulation exists that requires one to "initiate and complete the 
investigation or cleanup or a release from *** a heating oil tank" 
as indicated by 340-12-067 (l) (c) Although DEQ has the 
authontv to order such a response, no regulation or statute 
imposes an affirmative obligation to conduct such a response. [n 
fact, such responses are required for regulated underground 
storage tanks 1n only ccrto1n circumstances 340-12-067 (I) (k) 
tnakcs the s~lllll' 1111st:1ke 



340-12-067 (l) (d) would impose a penalty for failing to prevent 
a release from an underground storage tank or heating oil tru1k. 
Again, DEQ regulations do not even impose operating 
requirements on heating oil tanks. Moreover, we know of no 
requirement that one must prevent releases. The regulations 
impose stringent operating requirements intended to prevent 
releases and if a release occurs the owner or operator of 
regulated tanks must take certain response actions. If these 
obligations are not met, enforcement action could be taken. 
However, the rules do not support the notion that enforcement 
action can be taken simply because a release occurs. 

340-12-067 (2) (g) is clearly wrong. It specifically states that a 
service provider can be fined for providing services on an 
unregulated underground storage tank. How can this be? Tanks 
that are unregulated are exempt from all the underground storage 
tank requirements. Does DEQ intend that these unregulated 
tanks not be serviced? 

These are but a few examples of the numerous problems created 
by the attempt to list particular violations. These problems could 
be avoided by reverting to a system that establishes objective 
standards DEQ should apply in determining the magnitude and 
class of a violation. DEQ can never list all the possible 
violations and the severity of most of the violations listed will 
vary with each case. If DEQ insists on perpetuating this 
approach, it at least should include citations to the underlying 
regulations and should carefully consider the language it uses to 
summarize them. Second, the rules should include a statement 
such as the following: 

"The list of violations set forth in 340-12-050 to -
071 are intended to be used only for purposes of 
setting penalties for violations of other regulations 
in OAR Chapter 340. This division does not and 
may not be construed to create any new regulatory 
obligations, to narrow any existing regulatory 
obligations or to interpret any existing regulay:>ry 
obligation." 

2. The assumption that violations that are not listed should 
be charactenzed as class two is without support. The rules 
appe:ir to be a11 :ittempt bv DEQ to list all the truly sigmficant 
types of v1olat1ons Thus. u11l1stcd violations are most likely to 
be relatively 1ns1gn1f1cant and should be class one On the other 
hand, :-;on1c: u11!1:-.ted v1nL1t1011s 1n;1v rise to thl' levl·I of ri class 



one violation. Again, this problem could be resolved by 
including in the rule objective standards for determining the class 
and magnitude of particular violations. 

3. The selected magnitude of violations described in 340-12-
080 appear to be largely arbitrary. In particular the opacity 
formula appears to bear no relation to the actual severity of any 
harm caused or the extent of the deviation from the required 
standard. Opacity is a measure of the density of particulate 
emissions. Opacity is an indicator of particulate emissions but 
does not itself cause any harm other than impact on aesthetics. 
The true extent of an opacity excursion depends on the rate gases 
are emitted, the degree of opacity and the duration of the 
excursion. All these factors should be taken into account in 
determining the class of the violation. Otherwise, a 75 percent 
opacity excursion from a large volume stack that could spew 
hundreds of pounds of particulate over a six-hour period would 
be classified the same as a few ounces of saw dust slowly drawn 
out of a process vent as the wind shifts for a few minutes. 

4. The selected magnitude of violations set forth in 340-12-
080 (3) (b) appear to be an attempt to change the law consistent 
with a hearings officer's decision earlier this year. This proposed 
rule would rewrite 40 CFR 262.34 as incorporated by OAR 
Chapter 340, Division 102 to make an unpermitted hazardous 
waste storage facility out of any generator that fails to meet any 
of the requirements imposed by that section on accumulation of 
hazardous wastes. This legal interpretation is at clear odds with 
the plain language of the regulation and its interpretation by 
EPA The regulation specifically states at 40 CFR 262.34 (b) 
that accumulation of hazardous waste for more than 90 days 
causes the facility to be subject to the storage facility permitting 
requirements. The regulation neither states nor suggests that a 
similar result ensues if any of the other accumulation 
requirements are not met. If DEQ intends to rewrite this rule, it 
should propose a revision to Division 102 and should provide 
adequate public notice to allow informed comment on such a 
significant change. 

5. The definition of "flagrant" at 340-12-030 (7) creates a 
standard of culpability that departs from any established legal 
theory of imputed knowledge. This definition indicates that a 
respondent mav be held to have been flagrant as a result of the 
knowledge :md intent of an rndividual that actually performed the 
act 1n question or directed it. first, this definition does not 
1nd1cate the relat1onsh1p between the respondent and the person 
wllh 'n<>wiedge and intent Is that person an employee, an 



agent, a daughter, a friend, or an uninvited trespasser? The 
definition does not say. As a result, the definition probably is 
void for vagueness. 

Second, the definition does not indicate what culpability the 
respondent actually must have. Established legal principals will 
impute to an employer the knowledge of certain of its employees 
unless the employees have withheld that information from the 
employer. However, the knowledge of certain types of 
employees, such as hourly workers, is not always imputed to the 
employer. More important, the wrongful intent of an employee 
can be imputed to the employee only under very limited 
circumstances. If the employee is acting against established rules 
of the employer and the employer is not negligent in supervising 
the employee, the notion that the employee's wrongful intent will 
be imputed to the employer flies in the face of jushce and 
fairness, even in the harsh world of draconian environmental 
regulations. 

This definition was considered by the advisory committee but the 
recommended language is unworkable. The definition requires 
substantial additional consideration. 

6. At least some of the changes to the adjustment factors are 
illogical. 340-12-045 (l) (c) (b) states that P and H factors must 
not sum to a negative number. To avoid a negative result, the 
rule would give the H factor the same value as the P factor if the 
sum otherwise would be zero. This approach creates some very 
inappropriate incentives and unfair results. If for example, the 
respondent had one prior violation for a P factor of I and had 
corrected that violation for an H factory of -2, the H factor would 
be adjusted to l. The sum of the factors would be 2, effectively 
doubling the impact of the prior violation even though it was 
corrected. If he had not attempted to correct the prior 
enforcement action, the sum of these factors would be only l. 
This respondent would have been much better off not to have 
been cooperative in the past enforcement action. This 
subparagraph should be revised to simply convert both the H and 
P factors to zero when their sum would be negative. 

We have discovered an error in the language for the economic 
benefit factor At 340-12-045 (I) (t) (iii), the proposed rule 
1nd1cates that DEQ can treat a violation as extending for the 
pl'nod nt.•ccssary to recover the econor111c bt?nefit even if the 
actual duration of the vwlat1on 1s shorter. In essence, this 
prov1s1on would allow creation of a fiction that a respondent 
rccc1,·cd an econo1111c benefit !'ro1n a cont1nu1ng v1ol~lt1nn even 



when it did not. The proposed rules include specific penalty 
adjustments for violations that persist for more than one day. To 
use the economic benefit factor to impose yet another penalty on 
multi-day violations is disingenuous. DEQ should not be able to 
regard a violation as persisting any longer than it actually did. 
This result was not the advisory committee's intention and should 
be corrected in the final rule. 

At 340-12-049 (8) (b ), the proposed rule purports to allow DEQ 
to adjust a penalty to levels greater than $100,000. DEQ does 
not have statutory authority to assess a penalty greater than 
$I 00,000 for any single violation. This is an inadvertent mistake 
in language drafting. The rule should include the statutory 
limitation. 

I expect these comments are incomplete. With DEQ's 
permission, the AOI subcommittee will finish its work and 
submit additional comments as soon as possible. 

Very truly yours, 

/!!/.th ~ttil; famod:hi<<y .. -·-} 
Legislative Counsel 



The Ore3on State Public Interest Research Group 
1536SE11t.'1 !503) :::H-41Cl1, Fri)(; \503) 231-4C07 

May 18, 1992 

Michael V. Nixon 
Regional Operations, Enforcement Section 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Re: Divisions 11 & 12 Rulemaking Hearing Package 

Dear Mr. Nixon: 

': ! 
_: L.i lllf1! 2 11 1C:Q? 
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Thank you for the opportunity to comment on the above-referenced matter. 

It is important to make enforcement of violations more certain and more speedy and to 
increase the penalties for serious violations, both to deter future violations and to penalize 
violators. Accordingly, we support several of the proposed rule changes, including increasing 
the Class I base penalty amounts for the $10,000 matrix and providing that violations not 
expressly classified are Class II violations instead of Class III violations. We also support 
categorizing as a Class I violation the disposal of principal recyclable materials that have been 
pwperly prepared and source separated for recycling. 

We have several concerns about the proposed rules, discussed below. 

1. Definilion of "Intentional," 340-12-126(9) 

The proposed rules include a new defmition of "intentional:" "conduct by a person with a 
conscious objective to cause the result of the conduct (i.e., the release of contaminants to the 
environment or other activity constituting the violation), but does not require a showing that 
the person intended any harm to public health or the environment." 

This rule was developed by the Advisory Committee to implement Senate Bill 184, which 
permits assessment of up to $100,000 penalties for reckless or intentional violations that cause 
serious environmental damage. Senate Bill 184 specifically defines "intentional" in the 
context of in1posing the increased penalties. The SB 184 definition is purposely more 
stringent due to the potential for such a high penalty. We support the new definition as 
applied to Senate Bill 184 penalties. We question whether it is appropriate to use the Senate 
Bill 184 definition of "intentional" for purposes other than imposing the $100,000 penalty. 



Rule 340- l 2-040(2)(a) provides that no NPV is required to impose a penalty for an intentional 
violation of a pennit. Rule 340-12-045(l)(c)(D) increases the base penalty if a violation was 
intentional (as opposed to a negligent violation or unavoidable accident). 

Should the SB 184 definition of "intentional" apply to these other rules? If using the SB 184 
definition makes it more difficult to prove an intentional violation than the current definition 
of intentional, the answer is no. If the SB 184 definition is a more stringent test of 
"intentional" than the current definition, the current definition should be retained and the SB 
184 definition should apply only to SB 184 situations. 

We urge the department not to propose changing the current definition of "intentional" 
without checking with the Attorney General's office to determine the effect of using the SB 
184 definition in other situations. If the SB 184 definition is more stringent, we urge the 
department to retain the current definition and use the SB 184 definitions only for SB 184 
situations. 

2. Past History, 340-12-045(1)(c)(B), page E-11 

The department proposes to delete subdivisions (iii), (iv) and (v), which would increase the 
base penalty if the violator took little or no action to correct a prior significant action. As 
you may recall, an OSPIRG memo to the Advisory Committee raised the question whether 
this is appropriate (see enclosed OSPIRG handout and notes from 2/22/92 meeting at which 
this was discussed.) 

The Committee felt that it was not consistent policy to decrease the penalty if prior corrective 
action was taken, but have no increase if prior corrective action was not taken. The 
Committee recommended the following: add "+2" if the violator took no action to correct a 
prior violation, to match the "-2" that is subtracted from the penalty if a violator took action 
to correct a prior violation. We suppon that view and urge the department to include this in 
the proposed rule change. 

3. 340-045(c)(D)(iv) 

The current rule adds a "+4" to the penalty formula for a grossly negligent act. The proposed 
new rule deletes this category and would only add "+2" for a negligent act, "+6" for an 
intentional act, and "+ 1 O" for a flagrant act. 

We suppon adding a "+4" for a reckless act. There seems to be no good reason to add a 
factor for a negligent or intentional violation, but not factor in a reckless violation. Reckless 
violations are recognized in criminal statutes and ton law, and should be recognized here and 
appropriately penalized. 

2 



4. Economic Benefit, 340-12-045 

The Enforcement Advisory Committee -- on a split vote -- voted for the following language: 
"The department or commission may increase the penalty by the approximate dollar sum of 
the economic benefit." (Emphasis added.) I and other committee members supported the 
following language: "The department or commission shall increase the penalty by the 
approximate dollar sum of the economic benefit," and we urge the department to adopt this 
language. 

If a violator makes or saves money by breaking the law, and then the penalty does not cover 
the full benefit gained by the violator, there is little if any deterrent effect. The rules should 
ensure that in each case of economic benefit that is not de minimis, the department shall 
increase the penalty to recover that economic benefit. It should not be optional. 

5. Selected Magnitude Categories, 340-12-080 

The Advisory Committee did not review or comment on any magnitude categories or specific 
penalties for specific violations. We have some serious concerns about the proposed 
magnitude categories. 

a. Air Quality and Water Quality Emissions Permit Violations. 

Air quality and water quality emissions permits are essentially "licenses to pollute" in that 
they permit the release of potentially harmful and often toxic chemicals into the air and water. 
Because the individual and cumulative permitted releases of toxics into air and water already 
impact the environment and public health, violation of emissions limits is a serious matter. 
We are concerned that the proposed magnitude categories may result in inappropriately low 
penalties for violating emissions permits. 

Accordingly, we would like an explanation of how the percentage points and pollutant 
amounts were determined and assigned "major," "moderate," or "minor." 

We would also like the rules to allow the department to categorize an emissions limit 
violation as major or moderate depending on the level of harm that occurred or could have 
occurred. Harm may differ depending on the location of the emission, other factors such as 
temperature, weather, and other emissions, and what other chemicals are emitted by the same 
plant. For example, an emission of asbestos that would otherwise be categorized as "minor" 
might be "major" if it occurred at or near a hospital. The department should be able to take 
such things into account and not be limited by a strict schedule when it comes to emissions of 
toxic or potentially harmful chemicals and pollutants. 

b. Open Burning Violations. 

The proposed rules provide that burning less than one cubic yard of material is automatically 
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"minor." This may or may not be true depending on what is burned and where it is burned. 
Burning a highly toxic material in a sensitive location should be "major" and the rules should 
allow for this. 

c. Hazardous Waste Violations. 

The same general comments apply to the categorization of hazardous waste violations: basing 
a magnitude on an absolute number alone ignores the other important factors such as toxicity, 
location, mental state of the violator (was it intentional or unwitting), and other factors. For 
example, disposal of less than 50 gallons of hazardous waste or less than one gallon of 
acutely hazardous waste is classified as "minor." There are some chemicals for which one 
gallon is far too much. In addition, the location and manner of disposal and the actual effect 
of the illegal disposal are also important The rules should require the department to consider 
this and not base magnitude on an arbitrary number. 

d. Violation of Department Order. 

. 
The proposed rules provide that failure to meet one requirement of an order is automatically 
"minor." This may or may not be true -- there may be cases where failure to meet one 
requirement is major depending on the circumstances. The rules should allow for this to 
occur. 

We suggest that the rules address the need for flexibility by setting up the selected magnitude 
categories, and then at the end of 340-12-080 include a subsection that provides that where 
the violation resulted in a major risk of harm or in substantial harm to the public health or to 
the environment, such violation shall be major notwithstanding the above categories. 

Thank you for your consideration of these matters. If you have any questions, please do not 
hesitate to call. 

Lauri G. Aunan 

cc: Craig Johnston 

4 



u The Oregon State Public Interest Research Group 
1536S[11U1 Portland, Oregon 97214 (503) 231-4181, FAX: (503) 231-4(X)7 

February 12, 1992 

To: Craig Johnston, Chair, DEQ Environmental Enforcement Committee 
Holly Duncan, DEQ 

Fr: Lauri Aunan, OSPIRG 
• 

Van Kollius and I discus~ the list of issues I prepared, and found that many of them are 
resolved or are in the process of being resolved. This is to identify the outstanding issues the 
group may wish to discuss. 

Outstanding Issues 

340-12-030 (9) -- Definition of Magnitude 

~e proposed deletion of the phrase "taking into account" certain factors, and substitution of 
the phrase "and may include consideration of' certain factors seems weaker -- making 
consideration of the factors discretionary instead of mandatory. Should the department be 
required to review each factor to at least determine if it is applicable? This issue relates to 
the standard of review issue and what the department needs to show before it is entitled to 
deference. 

'-- ~ould "proximity to" human or environmental receptors continue to be a factor or should it 
be deleted and replaced with "number of' human or environmental receptors? 

~0.12-0~5 (B), "past history" fa£!.Qr. /fl.J fi;-) 
<;should the department retain part (~ a "'f!o the formula if a violator took no 

"1._~tion to correct prior significant actions? yfa__ I a/iJ ({. (f- ;),_ J JY 

r 
,/./:1-<D·12·0G:S (1) (11m.ardom; wa<:te violations ---..._,_ /J 
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June 3 , 19 9 2 DEPARTMENT Of UIVi20NMENTAL QUALl:Y 

(llirn@~~W~JID 
Michael Nixon 
Oregon Dept. of Environmental Quality 
811 s.w. 6th Avenue 
Portland, OR 97204 

JUN 0 8 1992 

Re: comments to Proposed Amendments to Enforcement and 
Civil Penalty Procedures 

Dear Mr. Nixon: 

This letter sets forth the Metropolitan wastewater 
Management Commission's comments regarding some of the issues 
presented in the Department's proposal to amend the rules 
governing civil enforcement procedures, penalty assessments and 
the authority of hearings officers in contested cases. Given 
the complexity of the rules, the amount of time to review and 
prepare comments was short. This task was made more difficult 
due to the number of important water quality issues which are 
attracting attention at this time including the rules related to 
disinfection and mass limits, pretreatment issues and related 
NPDES permit issues among other things. Accordingly, we 
appreciate the extension of time to comment which you graciously 
extended to us. Nevertheless, given the overall time 
constraints, these comments are more limited than would have 
otherwise been submitted. 

It is my und~rstanding that the draft rules were developed 
with the participation of the Environmental Enforcement Advisory 
Committee which the Department assembled last December. In 
cooperation with that committee, a number of changes to the 
initial draft were made which cleared up many of the 
ambiguities. However, some ambiguities remain which could lead 
to the imposition of unintended and inappropriately harsh 
penalties for technical or minor violations which have no 
adverse water quality impact. In at least one case, the rules 
go beyond the legislature's purpose in enacting new penalty 
legislation last year. Finally, the additional restrictions on 
the authority of hearings officers may lead to additional and 
unnecessary appeals. 

For ease of reference, these comments are organized in the 
order the issues appear in the draft rules starting with the 
revisions to Division 12. 

Definition of ''Intentionally'' - OAR 340-12-030(9). 

The 1991 legislature enacted ORS 468.996 which authorizes a 
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civil penalty up to $100,000 for any intentional or reckless 
violation of various pollution control statutes, rules or orders 
"which results in or creates the imminent likelihood for an 
extreme hazard to the public health or which causes extensive 
damage to the environment .... " The new penalty is four times 
greater than the maximum criminal monetary penalty and ten times 
greater than the former maximum civil penalty. Therefore, it is 
clear the legislature was looking to extreme forms of conduct to 
justify such a large increase. Moreover, the legislature 
specifically required that the conduct "result" in an extreme 
public health hazard or extensive environmental damage. 
Finally, the legislature specifically defined intentional to 
require conduct done "with a conscious objective to cause the 
result of the conduct." Emphasis added. 

The proposed rule, however, broadens the scope of the term 
"result" and goes beyond the statute in specifying that 
intentional conduct "does not require a showing that the person 
intended to cause any harm to public health or the environment." 
Under the proposed rule, liability for intentional conduct could 
arise simply because a person consciously took any action 
con~~ituting a violation. As a result, one could be found to 
have acted intentionally and be subject to a $100,000 penalty 
for consciously discharging a contaminant causing the required 
harm even though the person had no Jmowledge of the nature of 
the contaminant being discharged. 

As Jritten, the rule dues not even require that ~he 
Department show that the person intentionally violated the 
applicable law, regulation or order. For example, assume that a 
person intentionally released the contents of a large tank to 
the environment, believing that the tank contained pure water. 
Further assume that the tank actually contained a toxic chemical 
which resulted in the required hazard or damage. Finally, 
assume that the release occurred either because the tank was 
mislabeled or because the person negligently assumed it 
contained only pure water. 

Clearly, there was a conscious objective to cause the 
release of the contents of the tank into the environment. The 
fact that the contents happen to be contaminants would lead to 
liability for an intentional violation even though the person 
did not intend the resulting environmental damage or to violate 
the applicable law. Accordingly, the rule shouid be revised to 
more carefully circumscribe the conduct which results in 
liability for the $100,000 civil penalty. 
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Classification of Water Quality Violations OAR 340-12-055. 

Subsection l(c) of this rule provides that a Class 1 
Violation includes "any unauthorized or non-permitted discharge 
of untreated or partially treated waste that enters waters of 
the State." Neither the term unauthorized nor the term 
partially treated is defined. Accordingly, any discharge of 
conventional pollutants such as BOD, CBOD and TSS which exceeds 
a permit concentration limit by more than 20% or a permit mass 
limit by more than 10% could be a Class 1 Violation. Generally 
speaking, summertime discharge limits to the Willamette River 
for conventional pollutants are limited to 10 mg/l. Thus, 
discharge to the Willamette in June of BOD at a concentration of 
12.5 mg/l would be a Class 1 Violation requiring the issuance of 
a NPV pursuant to OAR 340-12-041(2) (c). 

While the violation mentioned might justify more than 
treatment as a Class 3 Violation, it hardly seems to merit 
designation as a Class 1 Violation given a significantly greater 
penalty attached to it. 

Subsections 2(b), (f) and 3(a) combine to lead to anomalous 
results for relatively minor paperwork violations. First, 
subsection 2(b) provides that any "failure to submit a report or 
plan as required by rule, permit or license" is a Class 2 
Violation. Emphasis added. Many permits require various 
reports to be submitted within specified ·time periods. 
Therefore, the submission of a report one day late would not be 
"as required" by the permit and result in a Class 2 Violation. 
Undoubtedly, the actual intent was to make actual failure rather 
than late submittal of a report a Class 2 Violation. Deleting 
the word "as" would solve the problem created by subsection 2(b) 
but not the problem itself. 

Subsection 3(a) makes ''failure to submit a discharge 
monitoring report on time" a Class 3 Violation. Unfortunately, 
the rule does not cover the classification of the late submittal 
of various other reports which are often required by the 
Department's permits, rules or orders. For example, Schedule C 
in many NPDES permits contains a requirement that progress 
reports be submitted within specified time periods after any 
milestone in a compliance schedule. Thus, the late submittal of 
such a report is not specifically classified. Pursuant to the 
terms of subsection 2(f), the late submittal of such a report 
would result in a Class 2 rather than a Class J Violation. 

Two thinqs should be done lo solve this problem. First, 
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subsection 3(a) should be modified so that it applies to the late 
submittal of any report required by a rule, permit or license. 
Second, the language of subsection 2(f) should be deleted from 
subsection 2 and dropped down into subsection 3 so that any 
other unclassified violation would simply be a Class 3 
Violation. It seems only reasonable that the department would 
specifically classify any particular violation it feels to merit 
a penalty of greater severity than a class III violation. 

Minor Removal Efficiency Violations - OAR 340-12-055. 

Subsection 3(c) of the revised rule provides that certain 
minor permit exceedances related to concentration or mass limits 
for BOD, CBOD or TSS limitations in permits will be Class 3 
Violations. For consistency, a violation of a similar minor 
nature related to the permit limit for the removal efficiency of 
BOD, CBOD or TSS should also be a Class 3 Violation. As 
presently written achieving 84% removal would be either a Class 
1 Violation (unauthorized discharge of partially treated waste 
under 340-12-055(1) (c)) or a Class 2 Violation (not otherwise 
classified under 340-12-055(2) (f)) while exceeding a summertime 
concentration limit for the same pollutant by 20% would only be 
a Class 3 Violation. 

Authority of Hearings Officers - OAR 340-11-132(5). 

The revisions to this rule are designed to clarify the 
department's burden of proof with respect to factual findings in 
a contested case proceeding and ensure that hearings officials 
uphold the Director's decisions as long as a rational 
relationship has been demonstrated between the facts and the 
decision. While we have no objection to the first change, the 
second change appears to introduce an unduly defferential 
standard of review at the hearings official level which would 
lead to additional appeals to EQC. 

The Department should not rush to insulate its decisions 
from thorough review at the administrative level. The typical 
administrative law concept of review of agency decisions based 
on the rational relationship or substantial evidence standard 
applies during judicial review of final agency action. Under 
the Administrative Procedures Act, judicial review does not 
occur until after the EQC takes that final action. Prior to 
that time and except as currently provided under OAR 
340-11-132(5), there should continue to be thorough review at 
the hearings official level. Moreover, regardless of the 
hearings official decision, the EQC is free to substitute its 
judgment ior that of the hearing officer with respect to ''any 
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particular finding of fact, conclusion of law, or order.'' OAR 
340-11-132(4) (i). Thus, requiring the hearings official to 
defer to the Department's initial decision will simply increase 
the number of appeals to EQC to obtain a more pervasive standard 
of review. Accordingly, the proposed amendment will not achieve 
the desired result. 

MWMC recognizes that the existing structure of enforcement 
procedures and civil penalties is complex. We also recognize 
that many of the proposed changes are beneficial. Moreover, 
generally speaking, the effort made by the advisory committee 
and the Department to streamline and increase efficiency in the 
administrative process will be beneficial to all parties. 
Incorporation of the few changes outlined above will allow the 
process to continue while reducing the risk of unintended 
results. Thank you for your consideration. 

KS/cam 

Very truly yours, 

~,,t_,_;.,q:e~:=:::z.1~~£4' 
Katl)erine Schacht 
General Manager 



D~partrn2n~ of En·;ironmental Qu3lity 
811 SW Sixth Avem!e 
Pcrtland, Oregon 97204 

ATTENTION: Michael N~xon 

f 

As a rncmbe:::- of the Environli\ental Enforcement Advisory Committee 
(Committee) representing the Oregon Environmental Council, I would 
like to submit the following comments regarding the proposed rules 
amending Division 12. 

Notice of ?ermit Violation 

While the Oregon Environmental Council (OEC) continues to advocate 
for a class of violations for which no advance warning is necessary 
(other than the situations already defined in OAR 340-12-040(2) the 
proposed language clearly defines what the permittee must do unon 
receiving an NPV. This new language in 340-12-040(1) (c) - is 
necessary to hold a permittee to the compliance schedule within an 
order by requiring sanctions of noncompliance. The changes in this 
section are an improvement over existing rules. 

$100,000 Penalty Authority 

OEC and the Committee support the language in OAR 340-12-049(8) 
adopting a .3-tiered approach to assessing base penalties. The new 
definitions of "intentional", "reckless" and "flagrant" are 
necessary and consistent with statutory definitions. It is 
important that each clearly states that it is not a req0irer.1ent 
that the violator intentionally or recklessly caused the 
environmental harm which resulted from the violation. 

Penalty Calculation Provisions 

a. Economic Benefit - The Department should always seek to recoup 
the full economic benefit gained by a violator through 
noncompliance. OEC agrees with moving the economic benefit 
calculations out of the gravity determination so that the benefit, 
in full can be added to the gravity-based portion. 

UndC>r 0.1\R 340-12-045(1) (c) (F), the new language gives the 
Department the necessary authority tc treat a violation a multi-day 
(if it, in fact, extended more than 1 day) in order to recover the 
full economic benefit. However, the rules, as proposed do not go 
far enough. The authoricy to tre~t the violation as multi-day in 
these circumstances should be mond0Lory, not discretionary as these 
draft rules propose. 
b. Inability to Pay - OEC agrees with the Committee and Department 
t:1at the inal1ility-tu-pny component Should b~ moved from the 
gravity-based penalty calculation. Rather, the issue is one that 
1n~~;t be rQis0d by the rcspcndc~~, who bc~rs the burden of showing 
th;1t: L;1c 17,_~.sru11d1..:!nt_- i~; uno~_)le <1blr::: t<J pL!y the fttll tJCnalty u;noun::. 
'L'hc }Jrc,p·.J:3c,J l,1i1-::11i;1~1c iii c ... 11< ;.',{J-l:-·.-01\')(J) fo!)o'A'~; exactly the 
r.·cict)':'.'.'.".~C'n(L_1 1:,_~an::.:: ut the C()!>li.~~tcc in ho·,J ,1ntl W)lf~n to nr1ply ti1i.s 

o~:c co11curs witl1 this clratt. 



Tl1is v1as a controversial issue foy the Co1nr.iittee, but it hzis 
resulted in an improvement in the clarity and certainty of the 
rules regarding bur-den of proof in making "Magnitude of Violation" 
determinations. OEC supports the recommendation of the Committee 
majority regarding the rule revisions in this area. 

The proposed definition of "Magnitude of Violation" at OAR 340-12-
030 ( 10) now defines tl1e factors the Department shall consider in 
making its determinations and states that any one factor could be 
conclusive. This new definition is more clear and should help in 
the hearing process. 

The newly created OAR 340-12-080 - Selected Magnitude Categories -
also demonstrates an effort by the Department to provide more 
structure tu the dete:rraination of t~e magnitude cf a viGlatior). 
These provisions should assist a Hearings Officer in evaluating 
evidence in a contested case. 

However, in the end, the only way to address directly the standard 
of review issue is with language like that in proposed amendment to 
the Oregon Administrative Rules (OAR 340-11-132(5). The proposed 
language reflects the recommendations of the majority of the 
Committee; e.g. that in situations which are inherently judgmental, 
the Department's judgement should be upheld if there is a rational 
relationship between the facts and the decision. OEC agrees with 
the majority of the Committee, that such language is necessary to 
clarify the Department's burden and the degree of discretion of the 
Hearings Officer. ' 

Summary 

OEC supports the recommendations of the Committee. The proposed 
rule5 should be adopted as drafted except in the area of 
calculating economic benefit. In order to guarantee that a 
violator who benefits economically from noncompliance always gives 
up that gain, when appropriate according to the rules, the 
Department should always treat a violation a multi-day in order to 
resoup th0.t. full. es-:Jnomic gain. Ol~R 340-12-045(1.) (.~) (F'). 

Finally, I would like to commend the Department for its progress in 
this important rule arena and for its commitment to the 
recommendations of the Advisory Committee. The staff worked hard 
and rapidly to move this process forward. I enjoyed the 
opportunity to represent OEC. 

Sir.cercl~/ 1 ( 

( { iii t (
1 

!.__ /,, c ( 
f\nr~ \\!~;,cc~ le r-
J, t tC)rncy, u~c 



PUBLIC WORKS DEPARTMENT 
WASTEWATER RECLAMATION DIVISION 

WATER QUALITY CONTROL PLANT 
1100 Kirtland Road 

CITY OF MEDFORD 
MEDFORD, OREGON 97501 

Central Point, OR 97502 

May 22, 1992 

Mr. Michael Nixon 
Regional Operations Division 
DEQ Enforcement Section 
811 West Sixth Ave. 
Portland, OR 97204-1390 

\.,,_-, I ~ u \V i 
'"S? 

'IM,., 

6 u ~ o \'.f L 
,. 

SUBJECT: Review of Proposed Enforcement Procedure and Civil 
Penalty Rules 

Dear Mr. Nixon: 

TELEPHO,IE 
(503) 826-79J3 

As I had mentioned in our telephone conversation on Monday, May 18, 
1992, the proposed rule changes presented for review are quite 
extensive and require a considerable amount of time for proper 
review and comment. The fact that DEQ is attempting to push 
through several NPDES permits concurrently, including ours, makes 
review even more difficult. 

In our telephone conversation we had discussed extending the 
)comment period to June 5, 1992. While this will provide some 
'-additional time, it is my opinion that DEQ will incur considerable 
resistance in administering these rules if adequate time isn't 
provided for comment from all affected utilities. 

The following are brief comments after an initial review of the 
proposed rules: 

1. on Page E-2, the definitions of "negligent", "negligence", 
"reckless" and "recklessly" are too open to interpretation. 

2. On Page E-3, 340-12-035 classifies each day as a separate and 
distinct violation. On Page E-5, 340-12-041(1) (a) states a NON can 
be issued for existence of a violation. Page E-5, 340-12-041(2) (c) 
states more than three Class II NONs require issuance of a NPV. 
Any violation such as weekly mass limit could then be subject to 
an NPV. 

3. on 
treated 
doesn't 

Page E-18, 340-12-055(1) (c), should be deleted. Partially 
waste could be interprc'tcd to rn<'ill1 ,1ny discharge that 
meet NPDES permit reyuirerncnts. 
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4. on Page E-19, 340-12-055 (2) (d), should be eliminated or 
reworded. The term "by any means" is far too broad and would 
include just about any waste on the plant site. 

5. on Page F-1, 340-11-132(5), delete the third sentence in the 
new paragraph ( ... "with respect to determinations" ... ). There are 
no definitions for major, moderate, or minor violations under 340-
12-055. This language essentially allows DEQ to rather arbitrarily 
determine the magnitude of the violation as well as to make any 
other "judgement" decisions, since the concept of "rational 
relationship" is very broad and difficult to disprove. We feel 
this sentence essentially removes the Hearing Officer from several 
important decisions. 

Additional comments will follow as we get the opportunity to 
COrr!:;:::latc o~r ~val\J.pi...-1.cn. 

ery truly yours, 

mes L. Hill 
D Administrator 

JLH/pgm 

c: G. David Jewett 
Cathryn Collis, city of Portland 
Fred Hansen, DEQ 



LANE REGIONAL 

AIR POLLUTION AUTHORITY 

May 20, 1992 

Tom Bispham, Administrator 
Regional Operations Division 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Dear Tom:· 

(503) 726·2514 
225 North 5th. Suite 501. Springfield. OR 97477 

Donald R. Arkell. Director 

OT.it\. [ ' .. I. l~l ( 

•• J 1rl ~ ~ W [ 

Attached are my comments on the proposed Division 12 rule revisions. Please enter 
them into the record of rulemaking. 

I appreciate the opportunity to discuss these with you and hope the comments are 
helpful. I look forward to continuing active participation in subsequent discussions 
about the rules. 

If you have any questions or need clarification, please call me. 

Sincerely, 

/Jv 
Donald R. Arkell 
Director 

DRA/mjd 

(lr><1n Alf 11 o Norurol f1p1ource l·Jc'lp l'rc1cr•1c Ir 
• '· ,, " < 



COMMENTS--PROPOSED STATE RULES ON ENFORCEMENT, DIVISION 12 

LRAP A has a special interest in these rules because civil penalty schedules adopted by 
the EQC apply statewide, including areas where there are regional authorities. 
Generally, LRAPA believes this proposal to attach specific penalties to specific 
violations will benefit all parties involved. The proposal addresses some difficulties, 
experienced locally, in implementing the civil penalty schedule. We are supportive of 
the proposal but have several areas of concern. 

1. It is LRAPA's plan to use elements of these procedures as a model for our local 
enforcement regulations. Regulations adopted by regional authorities must not 
only conform to statute, but must also be equal to, or more restrictive than the 
corresponding state regulations. We are requesting that, where appropriate, 
some flexibility be built into the adopted state rule to accommodate differences 
between state and local enforcement protocols. At particular issue are the 
acceptance criteria for the permittee's 5-day response to first-time NPV's [340-
12-40. (l)(b), (c), (d)]. 

A permittee who has received a NPV for a first-time class I violation cannot be 
expected, within 5 days, to propose an acceptable compliance schedule with the 
kind of detail prescribed, signed by a corporate officer. We understand, however, 
that it is presumed a permittee who is issued a NPV by the Regional Operations 
Administrator will have already received one or more NON's issued by a region 
manager several weeks ahead, thus giving the permittee much more lead time 
to satisfy the requirement for a full response. 

Unlike DEQ, LRAPA originates and completes all enforcement actions from 
within the same office. We anticipate that, in most cases, NPV's will not be 
preceded by NON's. Thus, the NPV will be the only formal prior notice before 
assessing a civil penalty, as prescribed by statute. We believe, under our 
established procedure, it would be unreasonable to expect the same level cf detail 
within 5 days in order to have an acceptable compliance schedule. To do so 
effectively removes the permittee' s option to respond with a compliance schedule 
to avoid a CPA. We do think it is reasonable to expect, within 5 days, a 
commitment from the permittee to be in compliance within a specified time, with 
a detailed schedule and order developed several weeks or a month thereafter. 

We recommend that this rule allow local variation of the acceptance criteria 
where appropriate, as follows: 

ADD, as 340-12-040(l)(c): For purposes of this section, where a 
regional authprity issues a NPV ,__different acceptability criteria 
in (a) and (b) may apply. 
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We expect, in the local regulation, to adopt language similar to that in the 
statute. 

Alternatively, when DEQ reviews corresponding LRAPA rules for the stringency 
requirement, the test for stringency should consider whether the local rule as a 
whole will achieve the desired result within a timeframe as similar state rule 
would. 

2. INSERT, in 340-12-040(1)(c); the word ID'. between the words approved and 
the, so the sentence reads in part, " ... compliance schedule to be approved by the 
Department pursuant ... " 

3. We understand that counting prior offenses for the purpose of determining the 
appropriate enforcement action or the amount of civil penalty will be on a 
permit, plantsite-specific basis. There are some instances where it is unclear 
whether or not to count previous violations: 

A. The previous violation occurred at the same plantsite under a different 
permit; 

B. The previous violation occurred at an adjacent plantsite under a different 
permit, operated by the same permittee; 

C. The previous violation at the same plantsite was due to something not 
covered by the permit--such as an asbestos abatement work practices 
violation by the plantsite operator or a contractor; 

D. The previou"" vio!aUon occurred at an unrelated facility at the same 
p!antsite, but under separate operational management. 

We recommend a that a definition of "permittee" be added to this proposed rule, 
to help clarify these or other situations. 

4. The language adding woodstove violations to the $500 Matrix should be 
underlined as a new (a). We also request that ordinances be added to the list 
of violations. This will help us make it clear in LanP County that LRAPA, which 
is designatted by tlw local general purpose governments to enforce their 
woodstove ordinances, will be using the $500 Matrix. 
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5. The civil penalty calculation procedure in 340-12-45 addresses some problems 
regarding ability to pay and economic benefit, in that the two considerations are 
now separated in this proposal. We concur with the advisory committee's 
observation that the means to make valid estimates of these two factors can be 
problematic, and this area needs to be addressed. 

Ail a practical matter in each case involving either ability to pay or economic 
benefit, we must weigh our costs and time to perform a detailed analysis against 
the size of the penalty and the final result of the enforcement action. Neither 
DEQ nor LRAPA recovers costs of enforcement activity through civil penalties. 
Perhaps some cost recovery for this kind of analysis could be built into the 
formula, at least for the EB calculation. 

We would hope for opportunity participate in any workshops with the Department or 
Commission on this topic. 

We appreciate the opportunity to comment on these proposed rule changes. 

~~~CTOR 
LANE REGIONAL AIR POLLUTION AUTHORITY 



BILL W. LEE ~ SON CONSTRUCTION 

May 6, 1992 

Michael Ni:<on 
DEQ Conference Room 3A 
811 SW 6th St. 
Portland, OR. 

Michael, 

839 N.E. 2ND ST. 
BEND, OR. 97701 

(503)388-4049 

This is in response to the "A Chance To Comment On ..... " that I 
received on 5-4-92 regarding the proposed amendments of the rules 
concerning enforcement and civil penalty assessment procedures. 

·~· 

I feel that the fines that are in effect as of today are too high. The 
ones you are imposing way too high. Ten thousand dollars per day per 
violation' I think you should be more realistic! I am a small 
company, the $ 500.00 per day per violation that is in effect right now 
is too high. But $ 10,000.00 is ridiculous and should thought over 
again. Not only would a company of my size not be able to afford 
something like that, it would put us out of business. I don't really 
think that that is your intention but it would happen. 

Fines are a good thing, to a point. 

c~ 
Bill W. Lee 
Owner 

BWL:tla 

I disagree with all of this. 
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Michael-DEQ 
10th floor 

811 S. W. 6th Ave. 
Portland, OR 97204 

r 

Ii 
1 I 

I wish to voice my opposition to any increase in penalties or fines placed on individuals 
or industry by D=partrrent of Envimrrrental Quality for noise, pollution, SE'llage disposal 

or any other reason. 

Already DEQ fines of $500.00 a day ar? preventing imustry frrm establishing a factory 
site in Oregon. A fine of $10,000.00 a day w:iuld equal the death sentence. 

Your proposed changes are unreasonable and outrageous •• 

Please re-consider. 

Thank you. 

Sincerely, 
Jennie Otley 

1-C 72 Box 55 
Princeton, OR 97721 

cc State Senator Eugene Timms 

• 

~I 



5/11/92 

Michael Dixon-DEQ 
10th Floor 
811 S.W. 6th Ave. 
Portland, OR 97204-1390 

Dear Sir: 

\·,,. \\ 

I believe your plans to anunend the enforcement procedures and penalties 
on our local businesses is rediculous. Business __ :::: can not afford those 
hi-cost fines. There are so mnny lawc and regulations anymore that they 
can be broken very innocently. The only thing I can see that will be 
accomplished with these fines is you are going to put companies out of 
business and therefor put more people out of work. Don't you think 
that there is already enough unemployment? I don't know where this is 
all going to stop. Maybe when people are all unemployed and there are 
no tax dollars to pay government employees?! 

Sincerely, 
__,;:? /'' • 

6~':c;k/J~ 
Ethel I. Smith 
P.O. Box 327 
Prineville, OR 

~£!~ 
97754 

£~ 

/~ 

'(_---=~ 
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Mike Nixon 
ODEQ 
811 SW 6 Th Ave. 
Portland, Or. 97204 

Thom Seal 
Vice - President 

J 
liJgJV} 

"11.\f 2 u 1997 

Eastern Oregon Mining Ase. 
P.O. Box 545 
Prairie City, Or. 97869 
May 16, 1992 

SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

Please accept and utilize the fol lowing comments for the new 

rules on OAR Chapter 340, Dvs. 12 & 11-132 (5). 

1l Do not increase the max. daily fine above$ 500. 

2) Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4) Develope a program to inform potential violators or tile 

current and potential rules so complete compliance is adhered to 

and the environment is al lays protected. 

' '"""''°"~~ 
Thom Seal, M.S. Met. Engr. 
V.P. EOMA 



Mike Nixo11 
ODEQ 
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SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

Please accept and utilize the fol lowing comments for the new 

rules on OAR Chapter 340, Dvs. 12 & 11-132 (5). 

1) Do not increase the max. daily fine above $ 500. 

2l Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4) Develope a program to inform potential violators of the 

current and potential rules so complete compliance is adhered to 

and the environment is al Jva>ys protected. 
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Mike Nixon 
ODEQ 
811 SW 6 Th Ave. 
Portland, Or. 97204 
800-452-4011-Ex 5217 
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SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

J 
{; :~ Li 
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Please accept and utilize the following comments for the new 

rules on OAR Chapter 340, Dvs. 12 & 11-132 (5). 

ll Do not increase the max. daily fine above$ 500. 

2) Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4) Develope a program to inform potential violators of the 

current and potential rules so complete compliance is adhered to 

and the environment is al uays protected. 
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Mike Nixon 
ODEQ 
811 SW 6 Th Ave. 
Portland, Or. 97204 
800-452-4011-Ex 5217 

SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

Please accept and utilize the following comments for the new 

rules on OAR Chapter 340 .• Dvs. 12 & 11-132 (5). 

1) Do not increase the max. daily fine above$ 500. 

2) Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4) Develope a program to inform potential violators of the 

current and potential rules so complete compliance is adhered to 

and the environment is al~ys protected. 

Tom F Edmunson 
j• 'I ;1 

l \fO.< ., • •• il 



Mike Nixon 
ODEQ 
811 SW 6 Th Ave. 
Portland, Or. 97204 
800-452-4011-Ex 5217 
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SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

Please accept and utilize the following comments for the new 

rules on OAR Chapter 340, Dvs. 12 & 11-132 C5l. 

1l Do not increase the max. daily fine above$ 500. 

2) Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4J Develope a program to inform potential violators of the 

current and potential rules so complete compliance is adhered to 

and the environment is al \µ!;ys protected. 



Mike Nixon 
ODEQ 
811 SW 6 Th Ave. 
Portland, Or. 97204 
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SUBJECT: Written Comment on SB 184 - ORS 468.996 

Good Day 

,),, 

Vi ' i ,_ 
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Please accept and utilize the following comments for the new 

rules on OAR Chapter 340, Dvs. 12 & 11-132 C5l. 

1 l Do not increase the max. dai I y fine above $ 500. 

2) Give a 30 day written notice to violators as a warning so 

the situation could be corrected prior to issuing a fine. 

3) Work with violators. Help them understand their impact and 

technically help them solve the problem prior to issuing fines. 

4l Develope a program to inform potential violators of the 

current and potential rules so complete compliance is adhered to 

and the environment is al (l.l!;ys protected. 
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May 20, 1992 

Mr. Michael Dixon 
Department of Environmental Quality 
811 SW 6th Ave. 
Portland, OR 97204-1390 

Increased penalties 

I do not have a copy of the proposed enforcement procedures in which 
fines previously capped at $500.00 per day for non-compliance would go 
to as much as $10,000.00 per day. 

On it's face, this seems exorbitant. Undoubtedly it will give us a clean 
and quiet Oregon because any business considering Oregon will look at 
the rules and opt for somewhere else. Just the threat of such a fine couid 
be an impediment even to industries that consider themselves clean and 
quiet. 

Please send me the proposals you are discussing in public hearings. 

Sincerely yours, 

Walt Schroeder 
State Representative 



American Electronics Association AEA 

_,JlllMAL OPJRATIONI DIVISION 
ARTMENT Of .. ¥1llONMllffAL QUALr.• 

May 18, 1992 

Mr. Michael Nixon 
Regional Operations Division 
Department of Environmental Quality 
81f SW Sixth Avenue 
Portland, Oregon 97204 

~@rn:~wrnr-
.Y 191992 

RE: Proposed changes to enforcement rules, 340-12 

Dear Mr. Nixon: 

The following are a few comments on the proposed rule package from the 
Oregon Council of the American Electronics ASsociation. . 

1) 340-12-045(1) Civil Penalty Schedule Matrices 

We find in the notice of proposed rulemakini; no explanation of why the 
Department pro2oses to adjust upward the civil penalties in the 
$10,000 matnx. I have read the enforcement advisory committee's 
justification in the April 20, 1992, letter from Craig Johnston to 
Director Hansen. Tnat letter, however, is not a formal part of this 
rulemaking package. In order that the proposal not be considered 
arbitrary, we urge the Department to include a written justification 
of this penalty increase in its staff report to the Commission. 

2) 340-12-049 Additional Civil Penalties, and 340-12-050 

In the newly proposed subsections (5) and (6), we do not find specific 
penalties connected to the described violations. Is this an 
oversight? 

HB 2175 (1991), section 14d, sets fo1th a penalty of $50 for nonpayment 
of the new motor vehicle emission fee, set to go into effect in 1993. 
Does this provide sufficient guidance to fix subsection (5)? I do not 
know if the $50 penalty from HB 2175 has been incorporated elsewhere in 
any rules of the department. 

Regarding subsection (6), is a specific "additional civil penalty" 
required here? The air quality division recently proposed, and the EQC 
adopted, rules modifying 340-12-050 to classify penalties on 
industrial air emission fees. However, I cannot find the 
modifications made to 340-12-050 by the air quality division reflected 
in the revisions proposed in the current packaSe to 340-12-050. 
Shouldn't the hNo be compared for conformity. 



I hope these comments are helpful in crafting the final enforcement 
rules package. Please call me 1f I can provide further explanation of 
these comments. 

Sincerely, 

a·~," c~\,t,_,N2,~ 
Jim Craven 
Government Affairs Manager 

cc: Jim Whitty, AOI 
Sara Laumann, DEQ Air Quality Division 



May 12, 1992 

Mr. Michael Nixon 
Oregon Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

I I 

RE: Written Testimony - Proposed Amendments Concerning Enforcement & Civil 
Penalty Assessment Procedures 

Dear Mr. Nixon, 

Please accept this letter as written testimony to the above-referenced subject which has a 
hearing date scheduled for May 18, 1992. 

I concur with the Department's recommendations to propose amended civil enforcement 
procedures and penalty assessments. I recommend, however, that DEQ consider further 
increasing penalties outlined for Class I violations. Oregon can ill afford to have violations 
made at the proposed "affordable rates" presently outlined. 

Thank you for your consideration of my comments. 

Sincerely, 

~ f. f(J"i4..:_ 
d_a-r:.et_E. Tobkin 
P.O. Box 82876 
Portland, OR 97282 

cc: Karl Anuta 
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MEMORANDUM 

OF COUNSEL 

GEQPGE B HEll.IG 

DAVID K MeAOAMS 

'WASHINGTON BAR ONL r 

Oregon Department of Environmental Quality 
Regional Operations Division, Enforcement Section 
Attn: Michael Nixon 

Donald A. Haagensen 
For Chemical Waste Management of the Northwest, Inc. 
and Western Compliance Services, Inc. 

May 22, 1992 

Proposed Amendments to Rules Concerning Civil 
Enforcement Procedures and Penalty Assessments and 
Hearing Officer's Authority in Contested Cases, OAR 
Chapter 340, Divisions 12 and 11 

Chemical Waste Management of the Northwest, Inc and 
Western Compliance Services, Inc. submit the following comments 
on the above-referenced proposed rules. In the comments the part 
of the proposed rule at issue is quoted in full and followed by a 
discussion of the proposed rule and suggested changes to the 
proposed rule. In the suggested changes language recommended to 
be deleted from the proposed rule is enclosed by brackets with 
strike throughs and language to be added is underlined. 

The Divis.ion 12 rules as proposed have changed 
substantially since the last changes to the rules in March, 1990. 
CWM and WesComp recognize the significant effort that has gone 
into refining the rules and the attempt to ensure that civil 
penalty assessments are objective and fair for all concerned 
through the use of detailed provisions. 

The rules, however, appear to have become complex and 
confusing especially in the provisions dealing with civil penalty 
determinations, OAR 340-12-045. An effort should be made to 
simply and to streamline the formula for determining the penalty 
amount. As only one example, factor "H" and factor "C" focus on 
a respondent's cooperation and appear to overlap to some degree. 
To encourage the regulated community to show the utmost 
cooperation and responsibility to address problems, the formula 
should be set up so that H+C can cancel out P in appropriate 
circumstances. That is, that a regulated entity through 
cooperative and corrective actions can negate the effect in 
penalty determinations of past enforcement actions. 
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Once the current proposed rules are adopted, CWM and 
WesComp request that the Department through either staff or an 
advisory committee revisit the Division 12 rules especially with 
a focus on the formula for civil penalty determinations to see if 
a more streamlined, easier to use formula can be developed. 

1. 

PROPOSED RULE 340-12-04511) (cl (Al 

"'P' is whether the Respondent has any prior 
significant actions relating to statutes, rules, orders 
and permits pertaining to environmental quality or 
pollution control. For the purposes of this 
determination, any violations that were the subject of 
any prior significant actions that were issued prior to 
the effective date of the first original Division 12 
rules shall be classified in accordance with the 
classifications set forth in those rules to ensure 
equity. The values for 'P' and the finding which 
supports each are as follows: 

(i) O if no prior significant actions or there is 
insufficient information on which to base a 
finding; 
(ii) 1 if the prior significant action is one 
Class Two or two Class Threes; 
(iii) 2 if the prior significant action(s) is one 
Class One or equivalent; 
(iv) 3 if the prior significant actions are two 
Class One or equivalents; 
(v) 4 if the prior significant actions are three 
Class Ones or equivalents; 
(vi) 5 if the prior significant actions are four 
Class Ones or equivalents; 
(vii) 6 if the prior significant actions are five 
Class Ones or equivalents; 
(viii) 7 if the prior significant actions are six 
Class Ones or equivalents; 
(ix) a if the prior significant actions are seven 
Class Ones or equivalents; 
(x) 9 if the prior violations significant actions 
are eight Class ones or equivalents; 
(xi) 10 if the prior significant actions are nine 
Class Ones or equivalents, or if any of the prior 
significant actions were issued for any violation 
of ORS 468.996. 
(xii) In determining the appropriate value for 
prior significant actions as listed above, the 
Department shall reduce the appropriate factor by: 

(I) A value of two (2) if all the prior 
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significant actions are greater than three 
years old but less than five years old; 
(II) A value of four (4) if all the prior 
significant actions are greater than five 
years old; 
(III) In making the above reductions, no 
finding shall be less than o. 

(xiii) Any prior significant action which is 
greater than ten years old shall not be included 
in the above determination." 

COMMENT 

This proposed rule sets forth one of the factors used 
in calculating the amount of civil penalty to be assessed for a 
violation. The factor is based on prior significant actions of a 
respondent. Language in the second sentence of this proposed 
rule requires that the determination of prior significant actions 
to be used in the calculation include violations "issued prior to 
the effective date of the first original Division 12 rules." 

It is unclear what is meant by "the first original 
Division 12 rules." The present matrix system in Division 12 was 
adopted effective March 14, 1989. However, although in a 
different form, there has been a Division 12 dealing with civil 
penalties since the early 1970 1 s. It appears that the "first 
original Division 12 rules" is intended to mean the rules adopted 
using a matrix system in March, 1989 rather than the rules 
adopted twenty years ago because the "P" factor does not include 
any prior significant action greater than 10 years old (see OAR 
340-12-045(1) (c) (A) (xiii)]. Thus, the second sentence in the 
proposed rule appea'rs to require that "violations" under Division 
12 occurring before adoption of the matrix system in March, 1989 
be considered in determining the "P" factor. 

The matrix rules adopted in March 1989, however, 
substantially changed the method of assessing civil penalties. 
Factors that before that time had been general considerations in 
assessing civil penalties became specific detailed factors to be 
evaluated and determined and used in a mathematical formula to 
calculate a penalty. Whether a respondent chose to accept a 
violation and pay a penalty or contest a violation under those 
prior rules involved greatly different considerations than 
involved with the matrix rules. Because the civil penalty system 
changed so significantly in March of 1989, it is neither fair nor 
equitable to use enforcement actions that occurred before that 
time under completely different rules and circumstances in 
computing current penalties. 
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The Department and the Environmental Quality Commission 
recognized the significance of the change in civil penalty rules 
that took place in March 1989 by specifically providing that the 
rules were prospective only. The rules stated: 

"The amendments to OAR 340-12-026 to 12-080 
should only apply to formal enforcement actions 
issued by the Department on or after the effective 
date of such amendments and not to any cases 
pending or formal enforcement actions issued prior 
to the effective date of such amendments. Any 
cases pending or formal enforcement actions issued 
prior to the effective date of the amendments 
shall be subject to OAR 340-12-030 to 12-373 as 
prior to amendment." OAR 340-12-080. 

The proposed rule should be revised to indicate that 
the Department consider only violations occurring after the 
effective date of the Division 12 revisions in March 1989 in 
determining the "P" factor. The rule should be revised to read: 

SUGGESTED CHANGES TO PROPOSED RULE 340-12-045(1) Ccl (Al 

"'P' is whether the Respondent has any prior 
significant actions relating to statutes, rules, orders 
and permits pertaining to environmental quality or 
pollution control. For the purposes of this 
determination, (ittl"i'] only violations that were the 
subject of any prior significant actions that were 
issued [pz-ieF te the effeetive Elate ef the f iz-st 
eFi~inal Divisien 12 z-ules shall ee elaseifiea ift 
aeeez-aanee with the elassifieatiens set fez-th in these 
z-ules t;e ens1ffe eeftlity] after March 14, 1989 shall be 
considered in determining the 'P' yalue. The values 
for 'P' and the finding which supports each are as 
follows: 

{i) o if no prior significant actions or there is 
insufficient information on which to base a 
finding; 
(ii) 1 if the prior significant action is one 
Class Two or two Class Threes; 
(iii) 2 if the prior significant a.ction(s) is one 
Class One or equivalent; 
(iv) 3 if the prior significant actions are two 
Class One or equivalents; 
(v) 4 if the prior significant actions are three 
Class ones or equivalents; 
(vi) 5 if the prior significant actions are four 
Class ones or equivalents; 
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(vii) 6 if the prior significant actions are five 
Class Ones or equivalents; 
(viii) 7 if the prior significant actions are six 
Class Ones or equivalents; 
(ix) 8 if the prior significant actions are seven 
Class Ones or equivalents; 
(x) 9 if the prior violations significant actions 
are eight Class Ones or equivalents; 
(xi) 10 if the prior significant actions are nine 
Class Ones or equivalents, or if any of the prior 
significant actions were issued for any violation 
of ORS 468.996. 
(xii) In determining the appropriate value for 
prior significant actions as listed above, the 
Department shall reduce the appropriate factor by: 

(I) A value of two (2) if all the prior 
significant actions are greater than three 
years old but less than five years old: 
(II) A value of four (4) if all the prior 
significant actions are greater than five 
years old; 
(III) In making the above reductions, no 
finding shall be less than o. 

(xiii) Any prior significant actions which is 
greater than ten years old shall not be included 
in the above determination." 

2. 

PROPOSED RULE 340-12-068 

"Violations pertaining to the management and disposal of 
hazardous waste shall be classified as follows: 

(1) Class One: 
(a) Violation of a Department or Commission order; 
(b) Failure to carry out waste analysis for a waste 

stream or to properly apply "knowledge of process"; 
(c) Operating a storage, treatment or disposal facility 

(TSD) without a permit or without meeting the requirements of OAR 
340-105-010(2) (a); 

(d) Failure to comply with the ninety (90) day storage 
limit by a fully regulated generator or the 180 day storage limit 
for a small quantity generator where there is a gross deviation 
from the requirement; 

(e) Shipment of hazardous waste without a manifest; 
(f) Systematic failure of a generator to comply with 

the manifest system requirements; 
(g) Failure to satisfy manifest discrepancy reporting 

requirements; 
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(h) Illegal disposal of hazardous waste; 
(i) Mixing, solidifying, or otherwise diluting waste to 

circumvent land disposal restrictions; 
(j) Incorrectly certifying a waste for 

disposal/treatment in violation of the land disposal 
restrictions; 

(k) Failure to submit notifications/certifications as 
required by land disposal restrictions; 

(1) Failure to comply with the tank integrity 
assessments and certification requirements, 

(m) Failure of an owner/operator of a TSD facility to 
have closure and/or post closure plan; 

(n) Failure of an owner/operator of a TSD facility to 
retain an independent registered professional engineer to oversee 
closure activities and certify conformance with an approved 
closure plan; 

(o) Failure to establish or maintain financial 
assurance for closure and/or post closure care; 

(p) Failure to follow emergency procedures contained in 
response plan when failure could result in serious harm; 

(q) Failure to comply with the export requirements; 
(aa) Failure to comply with OAR 340-102-041, generator 

annual reporting requirements and OAR 340-102-012; annual 
registration information; · 

(bb) Failure to comply with OAR 340-104-075, Treatment, 
Storage, Disposal and Recycling facility annual reporting 
requirements and OAR 340-102-012, annual registration 
information; 

(cc) Construct or operate a new treatment, storage or 
disposal facility without first obtaining a permit; 

(dd) Installation of inadequate groundwater monitoring 
wells such that detection of hazardous waste or hazardous 
constituents that migrate from the waste management area cannot 
be immediately be detected;, 

(ee) Failure to install any groundwater monitoring 
wells; 

(ff) Failure to develop and follow a groundwater 
sampling and analysis plan using proper techniques and 
procedures; 

(gg) Failure to provide access to premises or records 
when required by law, rule, permit or order; 

(hh) Any violation related to the generation, 
management and disposal of hazardous waste which causes major 
harm or poses a major risk of harm to public health or the 
environment. 

(2) Any violation pertaining to the generation, management 
and disposal of hazardous waste which is not otherwise classified 
in these rules is a Class Two violation." 
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COMMENT 

The classification of violations for hazardous waste 
management and disposal should be revised. First, OAR 340-12-
068 ( l) (g) is overly strict because it classifies all manifest 
discrepancy reporting requirement violations automatically as 
Class One violations. Manifest discrepancies are differences in 
quantity or type of hazardous waste a facility receives as 
compared to the quantity or type of hazardous waste designated on 
the manifest. 40 CFR § 264.72. For differences in type 
variations greater than 10 percent in weight for bulk waste or 
any variation in piece count for batch waste are considered 
significant discrepancies. See 40 CFR § 264.72(a)(l). Such 
discrepancies rarely will pose the major risk of harm to public 
health or the environment required for classification as a Class 
One. In contrast, certain discrepancies in waste type such as 
manifesting an acid and transporting a solvent could pose a major 
risk of harm to the public health or environment and thus meet 
the criteria for a Class One violation. 

The rules should recognize these distinctions for 
manifest discrepancies. To accomplish this, OAR 340-12-068(1) (g) 
should be de.leted. once this provision is deleted, OAR 340-12-
068 (l) (hh) would allow the Department to classify a manifest 
discrepancy reporting requirement as a Class One violation when 
it posed a major risk of harm to public health or environment. 
Manifest discrepancy reporting requirements not so classified 
would then become Class Two violations because of the catchall 
provision in OAR 340-12-068(2). 

Second, OAR 340-12-068(l)(k) may be overly strict as a 
Class One violation. This provision classifies as a Class One 
violation failure to submit "notifications/certifications" as 
required by land disposal restrictions. If the intent of this 
provision is that only repeated or systematic failures are Class 
One violations, the classification is appropriate. However, if 
the intent is that a single failure is a Class one violation, the 
provision is overly strict. 

A Class One violation for a one-time failure to submit 
a notification/certification is inappropriate because there is no 
risk a waste will be mismanaged from a one-time failure. A 
receiving facility will not treat, dispose or otherwise 
permanently manage a waste until the required notification/ 
certification is received. Also, the receiving facility will 
have sufficient information from the manifest and profile to 
handle a waste until the notification/certification is received. 
This provision should be revised so it is clear that it applies 
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only to "systematic" failures to submit the required 
notification/certification. 

Third, OAR 340-12-068(1) (aa) and (bb) are not realistic 
Class One violations. Currently, these two rules would recognize 
any noncompliance in completing certain required annual reports 
as a Class One violation. These reports, however, are complex and 
very detailed. The requirements for these reports also are only 
generally established in the rules and may change without going 
through the formal rulemaking procedures requiring public notice 
and allowing public comment. 

These two rules should be rewritten to provide that 
failure to submit the required report is a Class One violation 
rather than allow omission of any detail from a report to be a 
Class One violation. 

Finally, the civil penalty system for hazardous waste 
management and disposal does not recognize a Class Three 
violation. The majority of the other regulatory areas have Class 
Three violations such as, for example, OAR 340-12-050(3)(air 
quality). 

In the past there apparently was a reluctance to 
recognize a Class Three violation classification for hazardous 
waste because of a belief by a prior administrator in the RCRA 
section that the Oregon statutes required that a hazardous waste 
activity violation be only a Class one or Class Two violation. 
The Oregon statutes impose no such requirement. The statutes 
providing authority for civil penalties for hazardous waste 
violations state: 

"(1) In addition to any other penalty 
provided by law, any person who violates ORS 
466.005 to 466.385 and 466.890, a license 
condition or any commission rule or order 
pertaining to the generation, treatment, storage, 
disposal or transportation by air or water of 
hazardous waste, as defined by ORS 466.005, shall 
incur a civil penalty not to exceed $10,000 for 
each day of the violation. 

(2) The civil penalty authorized by 
subsection (1) of this section shall be imposed in 
the manner provided by ORS 468.135." ORS 466.880. 

Nowhere in this provision is there a mention or even an 
implication that there should only be Class One and Class Two 
violations for hazardous waste activities and no Class Three 
violations. In fact, the statute refers to ORS 468.135 a 
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provision in the general environmental laws (which include air 
and water quality) for the manner of imposition of civil 
penalties for hazardous waste violations. 

This statutory provision for hazardous waste is 
identical to the statutory authority provided in ORS 466.895 for 
civil penalties for underground storage tank violations. The 
proposed rules in OAR 340-12-067(3) include Class Three 
violations for underground storage tank activities. As an 
additional example, see ORS 459.995(1) (a) and (2) (identical 
civil penalty authority for solid waste] and OAR 340-12-065(3) 
[creating Class Three violations]. 

Where the Oregon Legislature intended the Department to 
treat regulatory areas differently, the Legislature made its 
intent clear. For example, ORS 468.126 requires the Department 
to give five days advance warning in writing before imposing a 
civil penalty for violation of "an air, water or solid waste 
permit." Here, the Legislature has given no direction to treat 
hazardous waste activity differently in the violation 
classification system. The rules should be revised to recognize 
Class Three violations for hazardous waste violations. 

Once Class Three violations are recognized in the 
rules, particular violations could be written into the rules in 
detail to ensure that every possible violation that could pose a 
minor risk of harm was listed. An example of what might be a 
minor risk of harm and in turn an activity to list as a Class 
Three violation was a Notice of Noncompliance CWM received when a 
CWM inspector failed to check the box in a weekly inspection 
report showing that an emergency siren had been inspected. The 
inspection form had a box to be checked for both a siren and a 
flashing light. The inspector had checked the box for the 
flashing light but had failed to check the box for the siren. 
CWM responded to the Notice of Noncompliance stating that the way 
the system operated, when the siren was activated by the 
inspector during a test, the flashing light also activated 
simultaneously. Thus the inspection was performed for both items 
and they functioned properly, but the inspector made a check on 
the inspection form on only one line rather than both. At most a 
minor risk of harm (and likely no risk of harm) was presented by 
the situation, but a technical "violation" occurred. 

For a hazardous waste treatment, storage and disposal 
facility like the one operated by CWM at Arlington to include 
every imaginable potential Class Three violation in the rules 
would be a Herculean task. The hazardous waste permit under 
which CWM operates is 135 pages long with twenty-four attachments 
many of which are over a hundred pages. Even if CWM could 
commit the resources to prepare a list of Class Three violations, 
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the Department would have to review the list as well. Such a 
process would not be productive for CWM or the Department. 

As an alternative, a general Class Three violation 
category should be created to recognize activities that cause 
minor harm or pose a minor risk of harm. To balance the process, 
the burden to show that a violation was a Class Three could be 
placed on the party with the greatest interest in making such a 
showing, the respondent in a civil penalty situation. Before a 
Class Three violation classification would be recognized, the 
respondent would have to demonstrate that the particular 
violation caused only minor harm or posed only a minor risk of 
harm. Language to create such a system is included in the 
following and should be adopted. 

SUGGESTED CHANGES TO PROPOSED RULE 340-12-068 

"Violations pertaining to the management and disposal of 
hazardous waste shall be classified as follows: 

(1) Class One: 
(a) Violation of a Department or Commission order; 
(b) Failure to carry out waste analysis for a waste 

stream or to properly apply "knowledge of process"; 
(c) Operating a storage, treatment or disposal facility 

(TSD) without a permit or without meeting the requirements of OAR 
340-105-010(2) (a); 

(d) Failure to comply with the ninety (90) day storage 
limit by a fully regulated generator or the 180 day storage limit 
for a small quantity generator where there is a gross deviation 
from the requirement; 

(e) Shipment of hazardous waste without a manifest; 
(f) Systematic failure of a generator to comply with 

the manifest system requirements; 
[(~) Failare te satisfy maftifest aiserepaftey repertift~ 

requiremeats1) 
[-tftt](g) Illegal disposal of hazardous waste; 
[f-i+J(h) Mixing, solidifying, or otherwise diluting 

waste to circumvent land disposal restrictions; 
[fj+J(i) Incorrectly certifying a waste for 

disposal/treatment in violation of the land disposal 
restrictions; 

[-f*t-](j)Systematic [¥]failure to submit 
notifications/certifications as required by land disposal 
restrictions; 

[f-l+J(k) Failure to comply with the tank integrity 
assessments and certification requirements, 

[fmtl(l) Failure of an owner/operator of a TSD facility 
to have g closure and/or post closure plan; 

[-f>Tt] (ID) Failure of an owner/operator of a TSD facility 
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to retain an independent registered professional engineer to 
oversee closure activities and certify conformance with an 
approved closure plan; 

(f&t](n) Failure to establish or maintain financial 
assurance for closure and/or post closure care; 

(-fi*](Q) Failure to follow emergency procedures 
contained in s response plan when failure could result in serious 
harm; 

(-f"'tt](p) Failure to comply with the export 
requirements; 

[ftta-)-(g) Failure [te eemply with OAR 349 192 941, 
geaerater aHHual repertiag requiremeHts aHd OAR 349 192 9121 
aHaual registratieH iafermatieH] of a generator to file an annual 
report required by OAR 340-102-041 or to verify annual 
registration information required by OAR 340-102-012; 

(~](~) Failure (te eemply with OAR 340 194 975, 
'Preatment, Sterage, Dispesal aHd Reeyeliag facility aHHual 
repertiHg requiremeats aHd OAR 349 192 912, aaaual registratiea 
iHfermatieH] of a treatment. storage, disposal and recycling 
facility to file an annual report required by OAR 340-104-075 or 
to verify annual registration information required by OAR 340-
102-012; 

[-feet](§) Constructing or operat[e]ing a new 
(treatmeat, sterage sr dispesal]TSD facility without first 
obtaining a permit; 

[+itl+](~) Installation of inadequate groundwater 
monitoring wells such that detection of hazardous waste or 
hazardous constituents that migrate from the waste management 
area cannot be immediately [be] detected; 

[feet](g) Failure to install any groundwater monitoring 
wells; 

[-tf.£-t](v)
1
Failure to develop and follow a groundwater 

sampling and analysis plan using proper techniques and 
procedures; 

[~](~) Failure to provide access to premises or 
records when required by law, rule, permit or order; 

[fh:Rt](X) Any violation related to the generation, 
management and disposal of hazardous waste which causes major 
harm or poses a major risk of harm to public health or the 
environment. 

(2) Except as provided in paragraph (3lL [A]sny violation 
pertaining to the generation, management and disposal of 
hazardous waste which is not otherwise classified in these rules 
is a Class Two violation. 

(3) Any other violation pertaining to the generation. 
management and disposal of hazardous waste which Respondent 
demonstrates causes minor harm or poses a minor risk of harm to 
public health or the environment is a Class Three violation." 
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May 22, 1992 

Michael Nixon 
Regional Operations 
Department of Environmental Quality 
811 S.Y. Sixth Avenue 
Portland, Oregon 97204 

Dear Mr. Nixon: 

~ .J 

RE: AMENDMENTS TO DEQ RULES CONCERNING ENFORCEMENT AND CIVIL PENALTY 
ASSESSMENT PROCEDURES (CHAPTER 340, DIVISION 12) 
PUBLIC COMMENT 

The City of Gresham has reviewed the above referenced proposed rules 
and comments as follows: 

1. Ref WATER QUALITY CLASSIFICATION OF VIOLATIONS, 340-12-055, 
paragraph (1) Class One, section (g), page E-18. 

The proposed language appears to imply that the municipal treatment 
works can be held responsible (and hence subject to a class one 
violation) for the discharge from one of the industrial users on its 
system. Based on conversation with Michael Nixon of May 22, 1992, it 
is our understanding that the intent of the language was aimed at the 
industrial user. 

The City suggests that the language be clarified as to intent. 
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2. Ref WATER QUALITY CLASSIFICATION OF VIOLATIONS, 340-12-055. 

The use of the word "any" is difficult to define and can be viewed to 
encompass many areas outside the scope of these regulations. 

The City suggests deletion of the word "any" for the proposed 
regulations. 

Gresham appreciates the opportunity to comment on the proposed rules. 

Sincerely, 

·t,/ .~. '//{''(',~ . ~ ( /<'f I '-.\ ()-;:: (//\./\_) 

areth s. Ott, P.E. 
Sanitary Engineer 

GSO:cmj 
Enclosure 

pc: Gregory E. DiLoreto, Director 
Alan P. Johnston, Pretreatment Coordinator 
Matt Baines, Assistant City Attorney 

File: 1.07-2 
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·Michael V. Nixon, RO 
Environmental Law Specialist 
811 SW 6th Avenue 
Portland OR 97204 

Dear Mr. Nixon: 

~TM. [: .. ~;" _:11AL r 

.. ~ i~ ~ ~ W I 
" '192 

I am writing to you on behalf of Oregon Sanitary Service 
Institute (OSSI), a service group representing more than 140 
private waste carriers serving thousands of residents across the 
State of Oregon. Our members collect most of Oregon's 
residential and commercial refuse; operate many of its municipal 
solid waste landfills; and collect and process recyclables from 
residential and commercial establishments. 

Our comments on the proposed amendments to the Department of 
Environmental Quality's rules concerning enforcement and civil 
penalty assessments are as follows. 

SOLID WASTE MANAGEMENT CLASSIFICATIONS OF VIOLATION 
OAR 340-12-065 
We first address the proposed changes in: 

(p) Accepting, handling, treating or disposing of 
clean-up materials contaminated by hazardous substances by a 
landfill in violation of the facility permit and plans approved 
by the Department or the provisions of OAR 340-61-060. 

(q) Accepting for disposal infectious waste not 
treated in accordance with laws and Department rules. 

(r) Accepting for treatment, storage or disposal 
wastes defined as hazardous under ORS 466.005, et seq, or wastes 
from another state which are hazardous under the laws of that 
state without specific approval from the Department. 

Because these proposed violations are in Class I, we feel 
that as in 

(o) Knowingly disposing, or accepting for disposal, 
used oil, in single quantities exceeding 50 gallons, or lead acid 
batteries, 

''knowingly'' should be added to (p), (q), and (r) to prevent 
a steep fine for a possible inadvertent violation that may often 
be impossible to detect. 

'ii"< : ,'\l To!! Frt'f' HI Orel(r111: 1-800-527·7624 

,•,, ·:><' 
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For instance, a hauler may not even be aware of hazardous or 
infectious wastes that a generator may have intentionally or 
accidentally hidden among other acceptable solid wastes. 

A specific example would be a hauler picking up a 
residential cart with a mechanical dumper and not realizing that 
somewhere in the 90 gallon rollcart that there are two syringes 
or a bottle of insecticide or substance classified as infectious 
or hazardous waste. 

If in fact these violations are Class I violations, we feel 
strongly that some knowledge of the violations must be included 
in the rule. 

Secondly, we address: 

OAR 340-12-065 (1) (s)Mixing for disposal or disposing of principal 
recyclable material that has been properly prepared and source 
separated for recycling. 

We believe that this subsection should properly be 
classified as a Class II violation. The rule as proposed is a 
Class I which generally calls for sanctions for violations that 
cause major harm or pose a risk of harm to the public health or 
the environment. 

Although mixing recyclables for disposal that have 
previously been source separated is not something that we 
encourage or tolerate, we do think that a violation does not 
represent major risk to the public health or environment. 

f 

we s•.'O:nit that the current wording of this subsection is 
vague in that it would prevent a hauler from mixing source 
separated recyclables for convenience and efficiency on route 
even when they are re-separated later for recycling. We think 
its intent was to keep source separate recyclables from being 
mixed with other solid wastes for disposal. 

In that vein, we offer the following substitute language: 

(s) Knowingly mixing source separated recyclable 
material with solid waste in any vehicle, box, container or 
receptacle used in solid waste collection or disposal. 

Secondarily, if the violation remains a Class I violation, 
we submit that it too should have "knowingly'' added to the 
language. 

Our suggestions for changes in OAR 340-12-0115 (l)(p), (q) 
and (r) are as follows: 
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(p) Knowingly accepting, handling, treating or 
disposing of clean-up materials contaminated by hazardous 
substances by a landfill in violation of the facility permit and 
plans approved by the Department or the provisions of OAR 340-61-060. 

(q) Knowingly accepting for disposal infectious waste 
not treated in accordance with laws and Department rules. 

(r) Knowingly accepting for treatment, storage or 
disposal wastes defined as hazardous under ORS 466.005, et seq, 
or wastes from another state which are hazardous under the laws 
of that state without specific approval from the Departme.nt. 

Our suggestions for changes in OAR 340-12-065 (1), (s) are 
as follows: 

1. As a minimum, add the word "knowingly" to your 
language. 

(s) Knowingly mixing for disposal or disposing of 
principal recyclable material that has been properly prepared and 
source separated for recycling. 

2. Change the wording as we have suggested to better 
follow the intent 459A.070. 

3. Reclassify as Class II. 

Regarding proposed changes to OAR 340-11-132(5): We submit 
that there is no reason to believe that changing the standard of 
review wil~ decrease the amount of appeals for the Environmental 
Quality Commission (EQC), decrease the cost of the contested case 
process or not have a chilling effest on bringir.g O:!'." a~·!}2.Z.li.n0 

legitimate contested case action. 

Therefore, we would urge that no amendment to 
OAR 340-11-132(5) be adopted. 

OSSI asks that these comments be treated as part of the 
public record for public hearing scheduled May 18, 1992 with 
comments done by May 22, 1992. 

If you have further questions regarding this testimony, 
please feel free to contact me. 

MB:kjc 

Sincerely, ( 

/) l,{"c'Ji::;lf:; j 
Max Brittingtiam 
Executive Director 
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April 30, J 992 

Mr. Tom Bispham 
Department of Environmental Quality 
Regional Operations Division 
811 SW Six.th Avenue 
Portland, OR 97204 

ASSOCIATED 
OREGON 
INDUSTRIES 

Re: Division J 1 & 12 Rulemaking Hearing Package 

Dear Mr. Bispham: 

As a member of the Department's Environmental Enforcement Advisory 
Committee, I represent a minority view on the committee's recommended 
position on the issue of DEQ's burden of proof in contested case hearings and 
the hearing officer standards of review. There were two dissenters on the 
committee's position, Don Haagensen and myself. 

As became apparent during advisory committee meetings, the principal 
reason DEQ staff is seeking a change in the standard of review is a 
disagreem~nt with recer.t mlings of the hearings officer. AOI views a change 
in the burden of proof and standard of review as unnecessary in solving 
whatever problems the Department has with the hearings officer. If the 
Depanment is unsatisfied with a ruling in a particular case, the solution is an 
appeal to the Environmental Quality Commission (EQC). The EQC can give 
the hearings officer proper direction on matters of law and the application of 
law to fact. This avenue for addressing Department grievances on hearings 
officer rulings should be attempted before a fundamental change is made in the 
relationship between the hearings officer and the Department. A second avenue 
the Department can pursue is rulemaking to further clarify rule language found 
troublesome by either the hearings officer or the Department in a particular 
case. 

The proposed change in the standard of review unnecessarily 
complicates the contested case process. The purpose of the hearings officer is 
to aide the EQC in reducing the number of hours spent on contested cases. 
The hearings officer essentially stands in the shoes of the EQC for contested 
cases. Making the standard of review for the hearings officer more deferential 
to the Department from that of the EQC will either increase the amount of 



work for the EQC by increasing the number of appeals (and thereby increasing 
the cost of the contested case process to the respondent in many cases) or, 
because of the increased cost, produce a chilling effect on bringing or appealing 
legitimate contested case actions. Neither eventuality should be satisfactory to 
either the EQC or the people of Oregon. 

AOI urges that no amendment to OAR 340-11-132(5) be adopted as a 
part of the enforcement rule package. AOI asks that these comments be treated 
as part of the record for public hearing on the rule package. AOI may have 
comments on other portions of the rule package as we complete our review 
during the public comment period. 

Sincerely, 

JMW:tac 
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DEQ: 

Klam··th Falls, Ore 
May 6, 1992 

~f&CltUWJimf . 
MAY 1 1 199Z 

Hazardous & Solid Waste Division 
Department of Environmental Quality 

A chance to coment on---Proposed amendmentsto the department's rules 
concerning enforcement and civil penelty assessment procedures. 

Dear Sir: 
I agree we do need to do something about dumpin3 waste. This includes 
garbage. 

Hy wife tried doing like we did durins the i'IBr. Take bothends out of 
a can, remove the label, mash it and take it to a depository, Now 
what the depository is at the dump about a ten mile drive. Plasti1r 
jugs, mash them and burry them. Or Burn them. If there was a place 
a person could take this stuff without making a day to get it there 
there woulden 1 t be so much garbage. The grocery stores sell it, 
there should be a place or two around town to deposit the stuffo' 

Smoking up theenvironment. You people are way out of line, Its 
85 degrees today, going down town the place is a stinking mess. 
Black smoke poring out of deisel trucks and pickups and cars. 
Some of these old crates are burning more oil than gass. You can 
see them comi~g for half a mile. I never saw smoke clming from 
one wood stmve. What about those oil furnaces? The stink from those 
things cover the town. The same thing is going on in Klamath ~ 
Falls that is going on in LA -Pheonics, Messa and Appachie J nction. 
If you w~nt to see and smell some polution come to my house. Watch 
the stinking trucks going by. Going west the black smoke pouring out. 
Coming East the yellow blew smoke from the noisey Jake Brakes. 

On the noise situation. I don't think we need Hectors Job any more. 
I have been trying #or 22 years to get something done about the 
grose violations. Evidently we have no right to live in peace. 
I have spent hundreds of hours, getting information and sending 
it to your office. Once I sent a paper containing 37 signatures and 
addresses. Another waste of time. The State Police came out hlllre 
and tried to make an AfSout of me. They never have issued one 
citation for noise in 22 years. I asked for a signe to prohibet 
the use of Jake brakes in this area. NOTHING. While tn.kinc; 
information in the past I was assaulted by a.State Highway employe, 
Threatened with an Iron pipe by a truck driver. Another one 
threatened to have me arrested. Tl1is ;;as all waisted time and effort. 
Just like my time and effort writing this. One of the DEQ men came 
out here toolr read!.nc;s. He said definatly too much noise. Sent it 
in stati0c; no Jake Brakes used, He didn't even know what a Jake 
Brake was. 70% of the trucks used Jake Brakes that day. 

Maybie you dont like my cements but I don't like 1·1hats going on 
ei t'.ler. I would like to see e. rsport on cl.OW r.iany ci tHticns were 
issued for the p~st year. Five years, ten years, or 22 years. 



Department of Environmental ~uality 
Attn.: Michael .Nixon 
Regional Operations Division 
Enforcement ~ection 
811 SW Sixth Avenue 
Portland, OR 97204-1390 

R.fi\\, May 17, 1992 

John Neely 
1600 Horn Lane 
Eug., OR 97404 

Re: CHANCE TO COMMENT ON - DE);l's OARs Chapter Jl+O, Divisions 11 and 12 - may amend, 
Hearing Date: 5/18/92, Comments Due: 5/22/92. .. 

HIGHLITE~: Not enough time to write-a-book on all facets, so selecting the fol~owing: 

"Persons who violate,,. noi~e law~ ... liable for a civil penalty of up to $10,000 
per day of violation in comparison to the current rule limitation of $500 per day, •• " 
The NOISE which comes immedi~tely to mind is that from the boom~box in vehicles being 
so loud that the off~nsiveness distracts other vehicles' drivers from the more normal/ 
accepted traffic nois~s, to the ext~nt in extra traf~ic haza.l;d existing within the 
immedi~te area of this type of excessive and_Ul}necess~ry noise. . 

Pass a law or make a rule (if the law exists but is not enforced) that the installe= 
of ~uch devices i~ liable when the volume can be dialed to more than the decible~ in , 
normal conver'lation. _And th.~-d;river_of. the vehicle with the goom-box. voluJQ'! ... exceeding 
thi'I decible limit is equally and separately liable for the same penalty; if the boom
box wa~ in~talled by the owner/driver of the vehicle, double the penalty; paid to DEQ. 

DEQ is repre,,ented in the March 1J, 1992 WELLHEAD (protection) ADVI<10RY COMMITTEE 
and TAG tJIN1,JTES, page J, "At the same time,. there are als9 some very hard realities_ 
facing us, such as the effects of Ballot Measure 5. DEQ is going through the process 
of determining qow we are going to cut 65 positions fq_r the current 1993-1995 bien
niuID• We are also reducing our expenditUJZes by ($) 4,2 million from the general fund. 
Those r~liti~s will be compounded when we hit the 9.5-97.biennium ••• We_cannot add-· 
more position!'; and fund a traditional program due to measure 5," What is the reality 
by 9.5-97 biennium toward launching or even continuing " ... a traditional program," Nil? 

-- ~ .. - _ .... 
_ "Person" who •• ,~ violate the on-site sewage disposal laws ,and rule'l, ••• " Presenting 
some facets in_this subject is frgm the perspective of a resident in a local area tn 
which on-site sewage dbposal laws are being circlplI'lented/violated by profe««ionals, 
who h~ve had their professional and administrators opportunity-to-know to not have 
done so. ORS Chapter 454 (1989 edition) has the Rection OR~ 454.605 to 454.745 that 
are "pecified in ORS 454.640 that county officials are required to use as limits of 
their_authority. True, it al~o Rtates " ••• or in rules of the Environmental Quality 
Commis§ion.~ and then refer to OR~ 454,625 which has the ~C required to conform to 
theRe sam~ statute" of ORS 454.6Q5 tg 454.745. Automattcally, this also requires the 
DEQ to also conform to the provisions in these statutes; they are titled: "REGULATION 
OF SUBSURFACE SEWAGE DISPOSAL" 

In this.group of statutes i~ ORS 454.675 whicq allowr> and,provi~es for doing the 
alterations, repair, exten'lions on the exempted septic tank systems installed prior 
to January 1, 1974 1 W. Ray Trent, 8J1 Nadi~e Court, ~gene, OR 97404, ph. 689-8025, 
has 5tated that his septic tank/on-site system was installed prior to Jan. 1, 1974, 
It is not creating a health hazard nor polluting water - at tertiary treatment: from 
the New York !'.lta te MAmJAL OF INSTRUCTIONS FOR SEWAGE TREATMENT PLANT OPERATORS, page 
88. He is under"tood to have not been informed by &!gene's officials or staff that 
he was exempt from connecting to and paying for the sewer syat~m b<eing installed in 
the Rive~ Road area. Therefore, he did not receive the full-disglosure required of 
officials on the Rubject prior to having legal authority in this subject. 

Howe'rer, he ha"' provided a copy of the letter (copy accompanying), dated March 12, 
1992, from Eugene, Public Works, Maintenance, 1820 Roosevelt Bouleva.rd, Eugene, OR 
97402, ph. 687-5220, from Maintenance Director Bob Hammitt, pertainine; to applying 
for "extenrion of the connection requirement bac;ed on financial hardRhip." Paragraph 
tiircc include", "The extension ... be terminated ••• in the event of an une;ani tci.ry 
condi.tion.'' Thi" rea,.,on" to constitute a violation by Mr, Hammitt of on-Rite !';ewage 
1! i ... p0 ... a1 Lttw<'.1. 

Un t:11~ t.,·-1-'"'i,.. th,tt li~i.ny propertJ owner~ m...i.y have al~o applied, a DEQ repre~P:il;i,tive 
r• lt . r hl''- ]l'.,_1,,\),.·l'<''"r''lllO. ur: _tt't•, r:·-J:Jn ~:e nurr(t-;f'r nl <':UC' e1..,,e1~, 7111 c, 'f 'J ..Y ,, ') "· ·' 
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penalty a.,<;e,,<;ment be !!1ailed to Eugene officials, naming this employee, for every one 
of the in,.,tances in which the property gwners were not fully informed, so a" to be/ 
haye geen.able to make an informed decision, And, on the basis that this letter copy 
has as its last entry that a copy went to Fred McVey, Maintenance Planning Supervisor, 
DEXl,_may want to consider multiplying the total derived above on Mr. Ha:runitt by TWO, 
This would reason to be_based in the OR~ ORS 45'+.675; D~ may want to consider its 
potential to double this above multiplied-by-two amount in reference to ORS 4j+.657, 

Then, to another facet in augmenting D&l,' s funds, "THE CITY COUNCIL OF TH3 CITY OF 
EUGENE FIN1l~ AS FOLLOWS: (in RESOLUTION NO, 4246 - its EXHIBIT B page J has this as 
Res, No. 4642 - A RE"!ULUTION INITIATING A.."ID ORDERING ESTABLISHMENT OF A LOCAL 
IMPROVEMENT or special service DI<;TRICT FOR SANITARY SEWERS IN THE RIVER ROAD ARM 
FOR BASIN "D", BASIN "E" Alill BASIN "F" - also known as the 1991 "basins") A. Under 
ORS,,, and 45'+.214 the City may construct sanitary sewers within or without its 
corporate limits and do all work the City Council deems essential and proper for the 
construction and opere,tion of sani ta.ry sewers." In com;idering a penalty amount as 
1. The City Council is WRONG; OR~ Che,pter 45'+ has not an OR'l 45'+,214. Additionally, 
2. The City Council is WRONG in any statute in the OR~s 45'+.205 through 45'+.255 on 

the ba~is that pa.rt of OR~ Chapter 4j+ is titled, DiqPOSAL OF SEWAGE. And, 
J. The City Council is WRONG; it represents local/e;pecial service districts of the 

"sanitary sewers" - NOT the DI<;POSAL OF SE\IAGE which provided City authority to 
extend DISPOSAL OF SEWAGE pipelines to the Site A-1 and Site C. And, again, 

4. The City Council is WRONG; the CRS Chapter 45'+ section with authority to install/ 
provide "ervice/sanitary pipelines is OR~ 454.275 through 45'+.JBO: titled, " ••• ; 
PROVISION OF S3RVICES"and, therefore, alj'.'in, . 

5, The City Council.is WRONG; ORS 45'+.275 \4) restrict'° alJ, "munici;:alitie<'l",!Oervice/ 
"pecial di . .,.triqts from. extending sewer service pipelines_ extra territorially lii:! 
"muriiqipalities" in less than 400,000 population counties. Lane_County had e, 1990 
census population of onJ,y 282,9.12. To extend service sewer lines in counties of 
less than 400,000, the statutes require a vote. The Riv~r Road ~ the 'lanta. 
Clara areas, extraterritorial/not annexed to Eugene, has had a vote on sewers. 

- -
DEQ should be able to determine the number of sewer COll!lection!'I in these "basin,;", 

multiply by $500 and then multiply by EACH DAY. This sum is alleged to be collectable 
from Eugene officials-rr.ajority and the involved-qtaff members. These violations of 
the applicable statutec; are prima facie on the evidence pertaining to "Persons who 
•• , vj,ola te the on-site sewage disposal laws ••• " 

Also, prior DEQ dir~ctor Ke,,;ter Concannon required that the Eugene and 'lpringfield 
old/trickling filters sewer plants meet their respective NP~;<;S Permits 19'+1-J and 
1942..J S 2, 2 provic;ion of secondary treatment of all wastes collected by 1983. Eut, 
after former DEQ director W.H. Young signed the Eug,.ne-'lpringfield-Lane County MWNC 
NPDES Permit 3721-J, this secondary-treat-all-wastes-collected became deleted, This 
appear,,; to be the major factor in the need for the Willamette River study by the Dill, 
in contract with the Association of Oregon ~ewerage Agencies; this is referenced in 
the E-'l MWHC MINUTES, November 21, 1991, page Jo . 

On page 4 is, "Mr. (Terr~) "mi th (one of Eugene's Public Works personnel) expre.,seC. 
hb pelief that our (MWHC' ") busine"s has changed frori collecting and treatir.g 
dome,,,tic "ewage to control and reduction of toxic<;, howeve:r our utility operation has 
not made that "hift. The change will be neces<;ary with the enactment of ~enate Bill 
1081 ao; it includes the Domestic '<ewage Exemption which says that an industry :;r.:l( 
d~c:po~e of a ~ubf.:'tance into the ~ani tary ::::ewer that under tl:.e Re<'.'.'ource Co11~e:!:'vatio_1. 

Recovery Act (RCRA) wo'..lld _h2.ve "be,;r. cat~co:ri2eQ a~ a hazardou~ wa~te. The concept i~ 
that municip..-il covernnent~ are r;:..41uiYed to h.1.ve indu~t:rial pretreatment prOG'!'0..;'1<::: in 
place th;Lt l'8{.'.;Ulc.l i~8 the WO!:'"t o_f thC<".!8 m2.7,erial~ and prevent the dir.;charce ir:: 
q11a11ti ti~~·~ l::irc/] e:iouc;-h to ;:io~e a. ('"eriou<".! ha'::;.2:''.io (c .:1+,. ,.1:1 ~··~·..:·~ 5) Conc,-re"':'"' and ·,:,.1~0 
en•1ironrnent::tl ~l<lvoco.cy c;:r-oup<"'! ar~ concerned that municipal ~overnJ'Tients are not 
rec~u 1:1 tl nc; ;id e<riz·. -:-, e ly and t!~-J. t ,..u ~ ... t,,'1.r. ti.'.l l 'l :;:1ri ti tic,.. of ur.:!:'ei::;ul.:i. ted hazard.ou~ 
;i;·1t~ri.~l1'~ <l.rr:i r:nr!lnlr u;1 :i:i ru!''."'(!r:e W.:lt1~r'". I'.' t~:,] Co.:ie<":.ti2 ':'ei.-i<tge F.:Xu:-n;ition i,... '.:."C!"llJVed, 

i,... ,;. Vf'Y:Y cn:1;).Lic~1tcd dnJ e:\P'-~n<'!.ivc procc: ....... inV'.l~vi::r-; 
t ·1 i ..... 1~v· 1 1·;1'1',.... :l'-.. o;"·:) ... r~rl. to th•~ couple n;· ,j):;,_'r. 
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Instead, a review of who-got-whom-to-reduce-requirementR_could be productive in 
compari'1g with "EPA regulation" also '1pecify that the more stringent of state or 
federal requirement" shall prevail." and "Other provisions relating to EPA 
requirements are given in the 'Rules and Regulations', published in the February 11, 
1974, Federal Regbter." 

Then, Federal Register/Vol. 49, No. 34/Friday, February 17, 1984/ Rules and 
Regulation,,, _page 6245 hae; in paragraph J5.2125 - "Treatment of waRtewater from 
induRtrial user". 
(a) Grant assi~tance ~hall not be provided for a project unle~s the project is 

included in a complete waste __ treatment sye;tem and the principal purpose of both 
the project and the system is for the treatment of dome,,tic wastewater of the 
entire community, ar~, region or district concerned. 

(b) Allowabl~ project costs do not include; _ _ _ 
(1) Costs of interceptor or co:I,lector 9ew~r" constructed exclusively, or almost 

exglusively, to serve indu,,trial users; or 
(2) Costs for cootrgl or r~moval of pollutants introduced into treatment works by 

industrial users, unless the applicant is required to remove such pollutants 
introduced from nonindustrial users." 

_Include in thi~ review the U.", EPA-600/8-80-026 Re.,earch 'iummary, Indystria:L 
Wao;tewater hao;- on page 21, "Whereari early wate,: pollution control_mea,,ure" focused on 
'end of pip~' treatment to reduce the hazardous potential_of industrial discharges, 
recent legislation, wh~ch ha" a goal_of zero pollution d~scharge by 1985, has 
encou,:aged recycle/reuse alternative,,," Compare with this letter's page 2 lae;t para.•,, 
quotes from the E-~ MWMC minutes, November 21, 1991; Smith appears to be admitting the 
E-S MWMg h~s not acted toward this "goal of zero pollution dic;charge" by industrial 
~ewer ~se~s. ~ _ _ 

This_indicates the need for industrial polluters to_have the high volum~ of water 
which is infiltration of groundwate~ through leaking 'sanitary' sewer pipes ~ the 
more.the better - ang the domestic sewage a" al"10 dilution and mas" for transport of_ 
indu,,,trial pollutants and toxics, The prQblem here ts in that so much of theo;e toxics 
have been_discharged to the annually-considered constant-flow Willamette River that a 
'!'ltudy' is planned. _ 

The congept ~nd context from these references would ')Up?ort an allegation in which 
the efforts to sewer th!'! suburba,n areas on septic tc,nk system"' are_concerted to the 
extent in abridging_l~w~ which_state do-not-do-it as reflecting desperate need to 
try avoiding the_costs of tndustrial pretreatment. Within this context is pe~ception 
that all of the sewer costs to obtain_the domestic sewage, despite Qtatutes stating 
do-not-do-it - without a vote, belongc; to the indu,,trial sewer users, _ 

When reviewing the extent of _abridge/violate oq-site sewa,ge di~posal laws, the 
potential for DE);! to augment its funds from penalties is exten~ive, even for just a 
one-day violation. Theq, when thi') $500 is for each violation for each day, then to 
multiply by the nymbers of _days is compoundingly <?<ten,,ive, And I would accept a 
percentage of these amounts collected as penalties, which are recovered in reference 
to these references here provided. 

That no vote ha" occurred in the RR-'lC areas pertaining to joining the county 
service district, the only logical and seemingly legal way to obtain a legally valid 
vote in RR or/and 'lC would be to cause Eugene to remove all of the sewer pipelines: 
interceptore/collector" and laterals, and house taps, put every structure_back with 
u"ing tlrn on-site syo;tems, Then have the required vote, If thi0 proce.-os is not used, 
the properties exempt from connecting to thi" sewer system by statute reason to have 
a lecal-clouc over the OhC:ereh.ip - even by future purchao;ers - and liabilitie« which 
at~cnd the fact th;:i.t thi" 'regicn.::i.l' r;t:h'er plant <li"chc ... rc;e~ ~uch extensive quantities 
of inrluetrial polluwnt0 and tozice, The reference for thi"' io; in this letter's pa,;;e 
2 last para17aph, quotine the information which the MWMC attributes to Mr, 'lmith. 

Con'"".iderin 1 ~ .:tll of thi~ toc;et.her, perh.J.p~ the present penalty schedule i~ enough, 
IF' the DEX~ enfr,t~cr:.-. tlin ·~t·1:ut1~ ..... We TIH-":C rr~'~ident<"! in the unincorporated area~ 
hl.lve not ~een or r1_;;1_.i t.:.dt lht-> nn-~: Lr~ ,~t;LLuli!" viol,:::,tior.~ h.J.Ve produced penal tie~. 
Ind11r·L::--·1 .-t:111 1 J,i hr~ ;·.. ;·· ·! t. ;.tJ ti11· dtl,'lf'<c 1.it· '"'.i~1-1e!.· U"'.Cl'r-: for their' ~eW<'l..c;e. 

' ·' 



March 12, 1992 

Ray Trent 
831 Nadine Court 
Eugene, OR 97404 

Subject: Time Extension of Connection Requirement - 831 Nadine Court 
Taxlot 17-04-14-34-00800 

Dear Mr. Trent 

Public Works 
Maintenance 

1820 R0oseve!t Boulevard 
Eugene, Oregon 97402 
(503) 687-5220 

This letter is written in response to your request for a time extension to sewer connection requirements at 
the above referenced property on the basis of financial hardship. De.termination of eligibility for time 
extension based on financial hardship is based on the same criteria used to determine eligibility for sewer 
assessment deferral (Eugene Code section 7 .195 (3)). 

Maintenance staff have reviewed your request and have confirmed that you have qualified for a sewer 
assessment deferral for the above referenced property and as such meet criteria for an extension of the 
connection requirement based on financial hardship. We are hereby granting an extension of connection 
requirements for the property. 

• 
Financial hardship extensions are indefinite in duration based on the duration of the particular q.ualifying 
hardship. While this extension is indefinite in duration, in the event that an unsanitary condition exists or 
results due to a failing septic tank or drain on the property the extension will be terminated. The 
extension will be reviewed periodically and may be terminated upon changes to financial status, 
development of the property, or in the event of an unsanitary condition. This property is in an area of 
mandated connettion requirements based on pollution control and construction grant requirements and as 
such may be required to connect to the public sanitary sewer by December 31, 1999 irrespective of this 
extension. 

Than;.:: you for your undt::rstanding and cooperadon in ~larifying tl1e ~evver connection requiren1t:nts 101 
your property. If you have need of further information or clarification, please feel free to contact Fred 
McVey at 687-5240 or Donna Stark at 687-5201. 

Sincerely, 

6~~ 
Bob Hammitt, Maintenance Director 

c: Connection Compliance File 
Fred Mc Vey, Maintenance Planning Surcrvisor 
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MAY 20, 1992 

W.J. SHOCKMAN AND SON 
P.O. BOX 3 
MILTON FREEWATER, OR 97862 

MICHAEL NIXON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

or1~ c;-. • 
RTM:. . E; ::JN":filAL c· 

ul~[g~W[ 
ii II e ;!. '992 

REGIONAL OPERATIONS DIVISION, ENFORCEMENT SECTION 
811 SW SIXTH AVENUE 
PORTLAND, OR 97204-1390 

DEAR MR. NIXON, 

' / 

THE FOLLOWING IS OFFERED IN RESPONSE TO THE'REQUEST FOR PUBLIC COMMENT 
ON THE AMENDMENTS TO CHAPTER 340, DIVISIONS 11 AND 12 OF THE OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY DEPARTMENTAL RULES. 

CONSIDERING THE COMPLEXITY OF THE AMENDMENTS THE TIME LINE BETWEEN 
AVAILABILITY OF THE DOCUMENT AND THE DATES SET FOR HEARING AND COMMENT 
WAS ALMOST IMPOSSIBLY SHORT. THE PUBLIC WAS GIVEN EIGHTEEN DAYS 
BETWEEN PUBLICATION OF THE AMENDMENTS AND THE HEARING DATE, AND TWENTY 
TWO DAYS BETWEEN PUBLICATION AND THE DATE WRITTEN COMMENTS WERE TO BE 
RECEIVED IN PORTLAND. EVEN THE EIGHTEEN DAYS AND THE TWENTY TWO DAYS 
WERE MORE APPARENT THAN REAL BECAUSE OF NECESSARY TIME FOR 
NOTIFICATION THAT COPIES OF THE AMENDMENTS WERE AVAILABLE, AND THE 
TIME NEEDED TO OBTAIN A COPY OF THE AMENDMENTS FROM ONE OF THE FOUR 
REGIONAL OFFICES CITED AS SOURCES IN THE LETTER. THE TASK OF 
INGESTING, DIGESTING, CONSULTING RESOURCE PEOPLE, AND FRAMING A 
CONSIDERED RESPONSE TO A DOCUMENT OF THE BULK AND DETAIL OF THIS 
MATERIAL IS ONE THAT REQUIRES MORE THAN THE FEW DAYS PROVIDED BY THE 
DEPARTMENT TIME LINE. IN ADDITION, IT. SEEMS PROBABLE THAT FEW 
POTENTIAL RESPONDERS WOULD HAVE THE LUXURY OF SETTING ASIDE PRIOR 
COMMITMENTS AND DAILY RESPONSIBILITIES IN ORDER TO DEVOTE THE TIME 
NEEDED TO EVEN BEGIN THE TASK IN THE TIME PROVIDED. 

I UNDERSTAND THAT MAINTAINING A BALANCE BETWEEN PROTECTING WHAT THE 
AGENCY VIEWS AS IMPORTANT INTERNAL REVISIONS AND THE RIGHT OF THE 
PUBLIC TO PARTICIPATE IN THESE REVISIONS IS NOT ALWAYS AN EASY ONE. 
HOWEVER, IN THIS CASE I FEEL THAT THE INTERESTS OF THE PEOPLE OF THE 
STATE OF OREGON CAN BE BEST SERVED BY EXTENDING THE TIME LIMIT FOR 
PUBLIC INPUT BEFORE ADOPTION OF ANY AMENDMENTS. 

THANK YOU FOR YOUR TIME AND CONSIDERATION. 

SINCERELY, 

LINDA SHOCKMl\N 



Gregan 
May 22, 1992 

Linda Schockman 
W.J. Shockman and Son 
PO Box 3 

I \;\'I I\ (l \;\I E \:T \I. 

Ql~ .\LIT) 

Milton Freewater, Oregon 97862 

RE: Extension of time for submission of comments to DEQ rules 

Dear Ms. Shockman: 

This letter is in reply to your letter dated May 20, 1992. You 
may submit any additional comments for the record so long as they 
are received by DEQ no later than June 1, 1992. The Department 
looks forward to receiving any additional comments that you may 
submit for our consideration. If you have any questions, please 
call me at 229-5217, or toll-free at 1-800-452-4011, extension 
5217. 

incerely yours, 
' 

Michael v. Nixon 
Environmental Law Specialist 

c: Tom Bispham, Administrator, Regional Operations Division 

'I 

',,\ 

., '; 



THORP 
L)ENNETT 
l)LJR[JY 
(~OLDEN 

& JEWETT1'.s .. 
\I !l \f~\.11'-> \l l ,.\\\ 

644 NORTH A STREET 

SPRINGF;ELD. OREGON 97477·4694 

FAX 15031 747·3367 

PHONE: !5031 747-3354 

Michael Nixon 

May 20, 1992 

Oregon Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Time Extension for Comments 

Dear Michael: 

LAUIH_'../CE E T>-'r;HP 

DGVGLAS J 0E~HJ£r-

0W1G••T G Punr;., 

J>~L E GOlt,L•i 

G DA'''::: Ji: .'1:--

JOHN C LJR,,;:::,_.5 

DOUGcAS R 'N-L,,•Ns::::-, 

RICYARO l fREC,S:R.C>1S 

JAN 0RURY 

OFFICE MANAGER 

This letter confirms your telephone conversation today with 
Kathleen Hynes of my staff concerning an extension of time to 
submit written comments on proposed enforcement rules. As we 
discussed, this is a comprehensive rule change which requires 
detailed scrutiny. Therefore, in order to conduct a complete 
review of the proposed rules and provide you with substantive 
comments, you have agreed that we can remit our written comments 
no later than June 5, 1992. 

Notwithstanding that extension, we will make every effort to 
get our comments to you as soon as possible. 

Thank you for your consideration in granting this extension. 

GDJ/syp 
cc: Katherine Schacht/MWMC 

Very truly yours, 

THORP, DENNETT, PURDY, 
GOLDEN & JEWETT, P.C. 

G. David Jewett 
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CITY OF GRESHAM 

1333 N.W. t:astm2,, Pafkwny 
Gtesharn. Ore~on ~70~0·3B2S 

FACSIMILE TRANSHISSION coven SH£8T 

DATE: 

TO: 

fROMo 

SUBJECT: 

COMMENTS: 

&y 22, 1992 

Michael Mixon 
Name 

~··-
Company 

C'Tiil.rry Orr 

Name 

669-2438 
Telephone number 

/ 219-6124 
fA.X ni.unber 

Sanitary Sewer & W.ast.:f:!WaLl!r i'.'L·t--.. l:H:mf!nt P1;\TI[ 

Uivtsi..on 

DEQ Enforc@menc Hearing 

~~-1- pages to follow (excluding this sheet) 

Our facsimile telephone number ls •.•••••••• { soJ) oU-59:17 
ThiB number is to be used for business transmission 
only, and is not available for adve~tieing purPQoeo. 

Should you encounter ditt1culties with this 
transmission, please call •••••••.•••••••••• (503)669-2316 
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CITY 01' GRESHAM 

Depar1men1 al [nv1ronr.1ental ~1HV'U:IS 
1J.:3J N.W. E:1~1mo.r, l"'nil\way 
Gresham, on 07030·3813 
·:S03\ l1SO ~5-IQ 
I-AX (503) 661-5027 

May 22, 1992 

Mic.ba'i!l Nixon 
Re1ional Opii!rations 
Department of Environmental Qua.ltty 
811 5. Y. Sh th Avonuo 
Portland, Oregon 97204 

Dear Mr. Nixon; 

RE 1 AMllNDMBNTS TO DEQ RUl.ES CONCE!U'UNG ENFORCEMBNT AND CIVIL PENALTY 
ASSKSSl1ENT PROCEDURES (Cl!Al'TEl\ 340, DIVISION 12) 
PUBLIC COM!ll!NT 

The City of Gresham has ~eviewed the above re£eren~ed oroposed rulss 
and couents as f.011ova1 

1. Rof WATER QUAl.ITY CLASSIFio.ATION OF VIOLATIONS, 340-12-0~~. 
pare.graph (1) Cl.a•• On&, •e<:t1on {g), page B-lB. 

The propo~ed lanillaie appoarA to imply that the municipol treatment 
voris can be h•ld responaible (5nd hence subj""l to a class one 
violation) for the diNo.harge trom ona of the industrial users on its 
sy.ren. Based on conversation vith l!ichael Nixon of Hay U, 1992,· it 
is our under•tandillll tbat thQ 1ntont of the .l.angu&lle vao aimed at th• 
industrial ll.llet. 

The City suggests that the language be clarified as to int<>Dt. 

r . <.:.. Lj 



Miahacl Ni>con 
Moy 22, 19n 
Page 2 

2. Rct QATER QVALITY CLASSIFICATION OF VIOLATIO~s. 340-12-055, 

The uae of the word "any" is difficult to dufine and can be viewed to 
eucompass many areas outside the scope of these regule:tionS!. 

The City 5uggests deletion of the word nnny" fo~ the prapos@d 
rcgulation.s. 

Gre~h.am appreciatea the opportun1ty t:o comMnt on the: proposed rul~;S. 

( 

,;;;;:~~ 
l6~t'hvs. Ott, P.E. 
Sanitary £nginccr 

GSO: a1nj 
Enclosure 

Grl!gory E~ n1 T..orQto, Di foe tor 
Alan p, Johnst<ln~ ~rct.reattacnt Coordinato1· 
Matt Baines, Au!Stant City Attorney 

l'ile: 1.07-2 

GSO.A.00154i 
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PUBLIC WORKS DEPARTMENT 
WASTEWATER RECLAMATION DIVISION 

WATER QUALITY CONTROi PLANT 
1100 Kirtland Road 

Central Point, OR 97502 

TO: Michae1 Nixon 

FROM: Jim Hi11 

MESSAGE: 

, 

CITY OF MEDFORD 
MEDFORD. OREGON 97501 

DATE: 

DEPT. 

Number of pages t.ranamitted including Cover 

\WP\MERI 
FAX CVR.FRM 

-HT!>L. I i. 

,,c \i; u '0 l 
ci ~-1 LS 

FAX I 

I'> ,_ / 

TELEPHONE 
(503) 826-7943 

(503) 8Z6-8884 

5/22/92 

WQCP 

3 
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PUBLIC WORKS DEPARTMENT 
WASTEWATER RECLAMAf\ON rJIVISION 

WAfER QUALITY CONffiOL PLANT 
1100 Kirtland Road 

CITY OF MEDFORD 
MEDFORD, OREGON 97501 

Central Point, OR 97502 

May 22, 1992 

Mr. Michael Nixon 
Regional Operations Division 
DEQ Enforcement section 
811 West Sixth Ave. 
Portland, OR 97204-1390 

SUBJECT: Review of Proposed Enforcement Procedure and Civil 
Penalty Rules 

Dear Mr. Nixon: 

>1(,.1 vu ... 

TFLEPHONE 
(503) 826-7943 

As I had mentioned in our telephone conversation on Monday, May 18, 
1992, the proposed rule changes presented for review are quite 
extensive and require a considerable amount of time for proper 
review and comment. The fact that DEQ is attempting to push 
through several NPDES permits concurrently, including ours, makes 

''review even more difficult. 

In our telephone conversation we had discussed extending the 
comment period to June 5, 1992. While this will provide some 
additional time, it is my opinion that DEQ will incur considerable 
resistance in administering these rules if adequate time isn't 
provided for comment from all affected utilities. 

The following are brief co~ents after an initial review of the 
proposed rules: 

1. On Page E-2, the definitions of "negligent", "negl.igence", 
"reckless" and "recklessly" are too open to interpretation. 

2. on Page E-3, 340-12-035 classifies each day as a separate and 
distinct violation. on Page E-5, 340-12-041(1) (a) states a NON can 
be issued for existence of a violation. Page E-5, 340-12-041(2) (c) 
states more than three Class II NONs require issuance of a NPV. 
Any violation such as weekly mass limit could then be subject to 
an NPV. 

3. on 
treated 
doesn't 

Page E-18, 340-l2-US5(1) (c), should be deleted. Partially 
waste could be interpreted to mean any discharge that 
meet NPDES permit requirements. 
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4. On Page E-19, 340-12-055(2) (d), should be eliminated or 
reworded. The term "by any means" is far too broad and would 
include just about any waste on the plant site. 

5. On Page F-1, 340-11-132(5), delete the third sentence in the 
new paragraph ( ••• "with respect to determinations" ..• ). There are 
no definitions for major, moderate, or minor violations under 340-
12-055. This language essentially allows DEQ to rather arbitrarily 
determine the magnitude of the violation as well as to make any 
other "judgement" decisions, since the concept of "rational 
relationship" is very broad and difficult to disprove. We feel 
this sentence essentially removes the Hearing Officer from several 
important decisions. 

Additional comments will follow as we get the opportunity to 
complete our evaluation. 

ery truly yours, 

mes L. Hill 
Administrator 

JLH/pgm 

c: G. David Jewett 
Cathryn Collis, city of Portland 
Fred Hansen, DEQ 
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June 3, 1992 

Michael Nixon 
Oregon Dept. of Environmental Quality 
Bll s.w. 6th Avenue 
Portland, OR 97204 

Re: Comments to Proposed Amendments to Enforcement and 
Civil Penalty Procedures 

Dear Mr. Nixon: 

'1'1'.!.~ 1.~·~:t.~T O.Qt.~ :f.u:Lttr. 't.i"J.t: i·i~tivJ:Ju:i..i.La..11 w<t~i...~wa-i;e.r 
Management Commission's comments regarding some of the issues 
presented in the Department's proposal to amend the rules 
governing civil enforcement procedures, penalty assessments and 
the authority of hearings officers in contested cases. Given 
the complexity of the rules, the amount of time to review and 
prepare comments was short, This task was made more difficult 
due to the number of important water quality issues which are 
attracting attention at this time including the rules related to 
disinfection and mass limits, pretreatment issues and related 
NPOES permit issues among other things. Accordingly, we 
appreciate the extension of time to conunent which you graciously 
extended to us. Nevertheless, given the overall time 
constraints, these conunents are more limited than would have 
otherwise been submitted. 

It is my understanding that the draft rules were developed 
with the participation of the Environmental Enforcement Advisory 
Coltllllittee which the Department assembled last December. In 
cooperation with that committee, a number of changes to the 
initial draft were made which cleared up many of the 
ambiguities. However, some ambiguities remain which could lead 
to the imposition of unintended and inappropriately harsh 
penalties for technical or minor violations which have no 
adverse water quality impact. In at least one case, the rules 
go beyond the legislature's purpose in enacting new penalty 
legislation last year. Finally, the additional restrictions on 
the authority of hearings officers may lead to additional and 
unnecessary appeals, 

For ease of reference, these comments are organized in the 
order the issues appear in the draft rules starting with the 
...... ~~--!-~~---'----~ ... J •• --
_..__......,., .... ~.._...,J.~<;> .._.v LJ..LV..L~J.UU -1..L.,. 

The 1991 legi~lature enacted ORS 463.996 which authorizes a 
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r', ~, b 

l1ivil nP.n~lt:v 11n t-.n ~1nn.onn 'fl""I,... ~,....,, int-e:i,.,+-,nn;:.1 n,... Y"t>rlrl~~q 

vio1atlon or· various. po1iui::ion com:.roi. st;;.;t;{it;;;~~ ru.1.~s -;.;;: -;rcters 
"which results in or.creates the imminent likelihood for an 
extreme hazard to the public health or which causes extensive 
damage to the environment •... 11 The new penalty is four times 
greater than the maximum criminal monetary penalty and ten times 
greater than the former maximum civil penalty. Therefore, it is 
clear the legislature was looking to extreme forllls of conduct to 
justify such a large increase. Moreover, the legislature 
specifically required that the conduct "result" in an extreme 
public health h.:':17.;\rci nr ~xt.4?.n~i,119 -=nvironm~ntal damage .. 
Finally, the legislature specifically defined intentional to 
require conduct done "w.i th ;:.. ~onscious obj ecti 1re to cause the 
result of the conduct. 11 Emphasis added. 

The proposed rule, however, broadens the scope of the te:rm 
"result" and goes beyond the statute in specifying that 
intcntion~l conduct naoas not r-oqi.lire a showing ti-,at tlJ.~ p~l'SU.11 
intended to cause any harm to public health or the environment." 
Under the proposed rule, liability for intentional conduct could 
arise simply because a person consciously took any action 
constituting a violation. As a result, one could be found to 
have acted intentionally and be subject to a $100,000 penalty 
for consciously discharging a contaminant causing the required 
l.a"".iu ~v~.1• ~i.1.uu.1::1i1 1..l1t:: l:Ji=.t.::su.11 :i:1ac.i no li.nowJ.eage or -cne na'Cure OI: 
the contaminant being discharged. 

! ... c ".::ritt;;:n, t.'1.e r"1.le does not e:vt::r1 Leq-ui::L~ ti-iat Ll1~ 
non;!li,,..+moy,t- ch.-.ToT +-'k~.... +.1-.,.... ,....,.._,...,.._ ~ -~ ... -""- .! -- ... , 1 •• ..,,..: - -, -.. ~ - ..:I "-"- -
- -.;r--- ------- -··-·· --~-- ~ .... ._ J:"_. _ _. ................ _._,.,...,,....,.,..,.,."4,. ... J' v .... ...,..._u .... a.'"4 v4.1.Q 

~pplio~blc law, re'\4ulatior.1. ui- u:rU.t:L.. FuL ~xri111!11 ... , .- .i'1ss11mP rn~r n 

person intentionally released the contents of a large tank to 
the environment, believing that the tank contained pure water. 
Further assume that the tank actually contained a toxic chemical 
which resulted in the required hazard or damage. Finally, 
assume that the release occurred either because the tank was 
-mi cl c::.hc.1 =rt ,......,.. \.<.,.....,.....,...~, ... - .pi.,..-.. ------
------ ---- -~ ..... _. ....................... _ ........... J::"_.Ao_"J,,, .. 

contained only pure water. 

Clearly, there was a conscious objective to cause the 
release of the contents of the tank into the environment. The 
fc;...::;\: t:IJ.a.t i...ii~ ~v1.1.L.1:::u1L.t:> f1i.:tppen to De con'Caminants woulct .lead to 
liability for an intentional violation even though the person 
did not intend the resulting environmental damage or to violdte 
the applicable law. Accordingly, the rule should be revised to 
mt"'lriei. i:.·~r~:f1.!ll:'.{ ~i:?':'.'~U~ccribc the ccnd.uct wl-1icl·J. J. ~;::.ul l..a .i.!1 
liability for the $100,000 civil penalty. 
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Classification of Water Quality Violations OAR 340-12-055, 

Subsection l(c) ·of this rule provides that a Class 1 
y7.;,..,"1 ... +..; ...... ,:_..._, ... ,.;.i .... ,.., 11 ... - .............. ~ ... ,... ....... .f .. ,.,..:J ....... _..__ ................. .i ....... -~ ...:t::!_;:;:::!:.~:::-~:::. 

;f-~t;;~t;d-~;-p~rtl~ll;··t;;~t;;;-~;st~ th~t.,;~t;;;-waters of' 
the State." Neither the term unauthorized nor the term 
partially treated is defined. Accordingly, any discharge of 
conventional pollutants such as BOD, CBOD and TSS which exceeds 
a permit concentration limit by more than 20% or a permit mass 
li1r1i·t by mo.ce th<.1.n 10% could be a Class 1 Violation. Generally 
speaking, summertime discharge limits to the Willamette River 
for conventional pollutants are limited to 10 mg/l. Thus, 
di~chargc to t."lc t·~ill~matt~ in June of DOD at a cc.ncer,tration of 
12.5 mg/l would be a Class 1 Violation requiring the issuance of 
a NPV pursuant to OAR 340-12-041(2) (c). 

While the violation mentioned might justify more than 
treatment as a Class 3 Violation, it hardly seems to merit 
designation as a Class 1 Violation given a significantly greater 
penalty attached to it. 

Subsections 2fb). (f) and~(~) co:mbine t~ lead to anomalous 
results for relativeiy minor paperwork violations. First, 
subsection 2(b) provides that any "failure to submit a report or 
plan as reauired hy 'MJ1P.: ri~rmii- rt!" li':"".:'!!5'~ 19 i:5! =. r:"l:.~s 2 
Vinl~t-~Mn. li!-rn't"'\h~~"C! :a~.40.~ u~.-.·· .... ,..,,_.....,i.,,.. -.-.""'" • .;_ ...... -.-..?-........ •-• • -- • ___ t::' ______ - ..... -~-· .... -A~J. r-·-- ....... __ ""':l ____ y ................. "'4 .... 

reports to be submitted within specified time periods. 
Therefore, the submission of a report one day late would not be 
"as :;:-.aqui;;o.d" by the permit and result in a cl.ass 2 Violation. 
~1nd~~te~l:;,", t!:~ :::.=-t~;:.l iut.:.;;;t, wug "!:v mgk.e a.c\:u.a.l .La..i.lu..t;t:S L·aL.i1t:.c 
than late submittal of a report a Class 2 Violation. Deleting 
the t-!ord 0a:s 11 1;-!0Uld :;:ol•:c the probl~m created. by subs~ctio:(1 2 (b) 
but not the problem itself. 

Subsection 3(a) makes "failure to submit a discharge 
monitoring report on time" a Class 3 Violation. Unfortunately, 
the rule does not cover the classification of the late submittal 
,....,-p i:r;:11-r-;,.....,,ct r.+.Mc.-... ........ .,........_ ..... +. ...... ..... \...4.-."" -.-.-. ~&~-- --~·,: ___ ..,,. 1--- .._.,_ -

·- ·------- ----- --r ............ ~ ... .,.., _ _..,. ~.._,,..., ~ ................ , J.o~":i~..l,..1-'CU J..l:f t,,,.i.l<C: 

Department's permits, rules or orders. For example, Schedule C 
in many NPDES permits contains a requirement that progress 
reports be submitted within specified time periods after any 
milestone in a compliance schedule. Thus, the late sUJ:lmittal of 
such a report is not specifically classified. Pursuant to the 
terms of subsection 2(f), the late submittal of such a report 
would result in a Class 2 rather than a Class 3 Violation. 

'l'wo things should be done to solve this problem. First, 



JUti 03 _\:: .. ',-' ,~ 
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subsection 3(a) should be modified so that it applies to the late 
submittal of any report required by a rule, permit or license. 
Second, the language of subsection 2(f) should be deleted from 
oubaacti~n 2 and clLonu~d duwn intu sub~~c~7nn ~ ~u thnt n~v 
other unclassified violation would simply be a Class 3 -
.. :i.::.lw'tiv~1. I~ c-ccmo Vli.lli'- J.:"ea.;:;01."".lal.Jles t.~A.a.t: t.J.J.c ut:::,1:Jo.L \...Jllt:::.u.L wvu.1.u. 
~pGci~ic~llj cl~ggl£y gny pgLticular violation it feel6 to merit 
a penalty of greater severity than a class III violation. 

H-j ..... -, ~.;...; ..... flC 
- = == r:: 

- (\.0.IJ . -~. ·~/I"- I ·1-11""'°' 
--~ .... ~~ ..... ~-

S1J..bs@ction 3 (c} of t.l'!e revised rule pro'/ ides that certain 
minor permit exceedances related to concentration or mass limits 
for BOD, CBOD or TSS limitations in permits will be Class 3 
Violat_i ons.. Fnr r.nn~ i ~+-~nr..v - :ti ,,; I'll ;"ti"' in~ ~f =='- =i!!ti1~!" ~i!!".:'r 
nature related to the permit.limit for the removal efficiency of 
BOD, CBOD or TSS should also-be a Class 3 Violation. As 
presently written achieving 64% removal would be either a Class 
l Violation (unauthorized discharge of partially treated waste 
under 340-12-055(1) (c)) or a Class 2 Violation (not otherwise 
classified under 340-12-055(2)(f)) while exceeding a summertime 
concentration limit for the same pollutant by 20% would only be 
a Class 3 Vinl~t.ion. 

The revisions to this rule are designed to clarify the 
depa:l'tmont.-'z burden of proof with respect to factual findings in 
a contested case proceeding and ensure that hearings officials 
uphold the Director's decisions as long as a rational 
relationshin has been demonst:.ri"ti-.P-r1 h-.i"wo~n +-~~ f~':"t~ ?..!'!~ t!':e 
decision. While we have no objection to the first change, the 
second change appears to introduce an unduly def f erential 
standard of review at the hearings official level which would 
l.::.Yd "t.:; u.ddi tivi-,al. a.~1-'t;j<r.:i.b i...u ~~c. 

The Department should not rush to insulate its decisions 
from thorough review at the administrative level. The typical 
:?_Avn!!'!i.~t::-=.'ti"'-•!:! l:::~" .::.::::~.:::-.:::pt ;:;f ~~~ .. ;i_ .• ·;:v-· ~t a.~...::i·u:.:y· U,t,;:;c,.::l~.i.uJ1b i.ra:~e<.i 
on the rational relationship or substantial evidence standard 
t:\ppli'=S during judicial rc"'./ic~:.t o'f final a(i.cncn; activr1.. Ur1c.ler 
~ne AC=i~i=t~Qtiv6 F~oc~du~aa A~t, judicial review does not 
occur until after the EQC takes that final action. Prior to 
that time and except au currently provided under OAR 
340-11-132(5), there should continue to be thorough review at 
the hearings official level. Moreover, regardless of the 
hearing5 official decision, the EQC is free to substitute its 
judgment for thilt'. of th8 hearinq of fice:i: with respect to "any 
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particular finding of fact, conclusion of law, or order." OAR 
340-11-132 (4) ( i) • Thus, requi.ring the hearings official to 
defer to the Department's initial decision will simply increase 
the number of appeals to EQC to obtain a more pervasive standard 
of review, Accordingly, the proposed amendment will not achieve 
the desired result. 

MWMC recognizes that the existing structure of enforcement 
procedures and civil penalties is complex. We also recognize 
that many of the proposed changes are beneficial. Moreover, 
generally speaking, .the effort made by the advisory committee 
and the Department to streamline and increase efficiency in the 
administrative process will be beneficial to all parties. 
Incorporation of the few changes outlined above will allow the 
process to continue while reducing the risk of unintended 
results. Thank you for your consideration. 

Very truly yours, 

KS/cam 
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Environmental Quality Commission 
D Rule Adoption Item 
Ill Action Item 
D Information Item 

Title: 

Agenda Item N 
July 23-24, 1992 Meeting 

Request by City of Prineville for an Exception to the Receiving Stream Dilution 
Requirement 

Summary: 
The City of Prineville is currently under order to upgrade its sewerage facilities to meet 
permit conditions and reduce discharges to the Crooked River in critical summertime 
periods. The City proposes to construct an upgraded facility which will eliminate 
discharges during the summer period. Treated effluent will be used during the summer 
for golf course irrigation. Irrigation utilization is not viable during the winter months. 
Stream flows during the winter months are not sufficient to assure that the current 
"dilution rule" requirement for 30 to 1 dilution will be met with the proposed facility. 
Costs for facilities to meet the wintertime dilution rule requirement range from $6. 3 
million to $14 million, as compared to the proposed upgrade of $4.1 million. 

The Department's evaluation concludes that water quality standards will be met during 
the winter with the proposed treatment facility provided that no wastewater is discharged 
when the daily average flow of the Crooked River is less than 15 cubic feet per second 
(cfs), and the quantity of effluent does not exceed 1/15 of the flow of the river at the 
discharge point when stream flow is between 15 and 25 cfs. 

The Department gave notice and held a public hearing on the proposal on June 25, 1992, 
in Prineville. No one appeared to testify, and no written comments were received. 

The Dilution Rule is a "rule of thumb" that was intended to assure protection of water 
quality (principally dissolved oxygen) when specific data and analysis was not available 
for more detailed analysis. The rule allows the Commission to grant exceptions where 
supported by specific analysis. 

If the Commission approves the waiver as requested, the Department will issue the 
permit consistent with the waiver, and approve the plans for the treatment facility 
upgrade. 

Department Recommendation: 
Approve the request by the City of Prineville for waiver of the dilution requirement 
during the winter months subject to the condition that no discharge to the Crooked River 
occur when the daily average flow is less than 15 cfs, and the quantity of effluent 
discharged not exceed 1/ 15 of the flow of the river at the point of discharge when the 
average flow of the river is 15 cfs or greater but less than 25 cfs. 

July 2, 1992 



REQUEST FOR EQC ACTION 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

Meetinq Date: July 24. 1992 
Aqenda Item: N 

Division: Water Quality 
Section: Municipal Projects 

SUBJECT: 

Request by the City of Prineville for an exception of the 
receiving stream dilution requirement specified in the 
Deschutes River Minimum Design Criteria for Treatment and 
Control of Wastes (OAR 340-41-575 (1)(c)). 

PURPOSE: 

An exception to the dilution requirement would allow the 
city of Prineville to discharge treated municipal wastewater 
into the crooked River in the winter months during periods 
of relative low stream flow. Without the exception, the 
city would be required to provide facilities designed to 
only discharge when flows meet a stream-to-discharge-flow 
ratio of 30 to 1. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 

~- Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact statement 
Public Notice 

Attachment 
Attachment 
Attachment 
Attachment 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 



Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

_x_ Approve Department Recommendation 
Variance Request 

_x_ Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The Commission is requested to grant an exception to the 
City of Prineville to allow the city to design a facility to 
discharge when Crooked River flow is insufficient to meet 
the minimum design criteria for allowable dilution. As 
proposed, the City would be allowed to discharge under the 
following criteria: 

No discharge when daily average flow in the Crooked 
River is less than 15 cfs. When the daily average flow 
of the Crooked River is 15 cfs or greater but less than 
25 cfs, the quantity of effluent discharged to the 
Crooked River shall not exceed 1/15 of the flow of the 
Crooked River at the point of discharge. 

With treatment levels under the current design, in order to 
meet the design criteria, the City could only discharge at 
rates equivalent to 1/30 the flow of the river. At full 
design flow, river flow would have to be about 50 cfs. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

Statutory Authority: 
_x_ Pursuant to Rule: 

Pursuant to Federal Law/Rule: 

Attachment 

Attachment 
Attachment 
Attachment 

Oregon Administrative Rule (OAR 340-41-575(1)(c), commonly 
referred to as the dilution rule, states that facilities 
shall be designed such that: "effluent biochemical oxygen 
demand (BOD) concentration in mg/l, divided by the dilution 
factor (ratio of receiving stream flow to effluent flow) 
shall not exceed one (1) unless otherwise approved by the 
Environmental Quality Commission (EQC)." 

In more general terms as applied to the Prineville sewerage 
facilities: sewerage facilities shall be designed so that 
effluent with a BOD concentration of 30. mg/l shall not be 
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discharged to a receiving stream where the ratio of 
receiving stream flow to effluent flow is less than 30 to 
1, unless otherwise approved by the EQC. 

Other: Attachment 

_L Time Constraints: (explain) 

The city is under an order to upgrade its sewerage facility 
to address permit violations and reduce discharges to the 
Crooked River in critical summer time periods. Plans and 
specifications for the upgraded facilities are currently 
under review by DEQ staff. 

DEVELOPMENTAL BACKGROUND: 

Attachment Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 

Attachment -.-
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

supplemental Background Information 

Attachment 

Attachment 

Attachment 
Attachment 

'A hearing was held in Prineville on June 25, 1992, at 7 
PM. No one appeared to testify. In addition, no written 
comments were' received by the Department. 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

-.-

The upgraded sewerage facilities proposed by the City of 
Prineville will eliminate discharge in the summer-time 
period when the Department suspects that water quality 
conditions in the river are critically degraded. During 
the summer period, effluent will be irrigated on a golf 
course. Irrigation is not desirable during the winter 
months, however, because the golf course turf will be 
dormant and will not utilize the water. Water irrigated 
during this time will only migrate to the groundwater or, 
if the ground is frozen, run off into the Crooked River. 
The cost of providing additional storage in order to meet 
the dilution rule is estimated to be about $6.3 million as 
opposed to $4.1 million for the sewerage facility as 
proposed. Advanced wastewater treatment which would likely 
meet the,. dilution rule is estimated to cost $14 million. 
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Based upon the fact that no one testified in opposition to 
the proposed permit or against the proposed exception to 
the dilution rule, the Department concludes that proposed 
sewerage facility is acceptable to the community in and 
around the city of Prineville. 

PROGRAM CONSIDERATIONS: 

Because it is based upon biochemical oxygen demand, the 
rationale behind the dilution requirement:( is to assure 
that there is sufficient flow in the receiving stream to 
maintain dissolved oxygen levels above the water quality 
standard. Sufficient flow in the river helps assure 
adequate dissolved oxygen levels through dilution of the 
effluent. More flow generally increases the re-aeration of 
the stream because greater flow means higher velocity and 
more turbulence. In addition, however, oxygen depletion in 
a receiving stream is, in part, directly related to the 
water temperature. More rapid oxygen depletion takes place 
as receiving stream temperature increases. 

The dilution rule contemplates a year-round discharge. The 
City's facility, however, will only discharge in the winter 
period when river temperatures are cool. The Department 
has evaluated the proposed discharge for the winter time 
period and believes that the proposed limitations for 
discharge will not lead to water quality standards 
violations. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Require the city to meet the dilution criteria. This would 
force the city to construct additional storage facilities 
to hold effluent for the November and December period. 
This is the period when flow is more likely to be 
insufficient to provide dilution of the effluent produced 
by the City's proposed waste treatment system. The city 
could also construct a mechanical treatment facility that 
could meet the dilution requirement by producing a higher 
quality effluent. 

2. Grant the waiver as requested. 
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission grant the 
waiver. The new treatment system proposed by the City will 
significantly reduce waste water discharges and improve 
water quality such that in-stream water quality standards 
are not violated. The costs for providing enhanced 
treatment and/or storage are substantial considering the 
relatively small size of the City of Prineville. An 
increase in cost at this point in the scheduling of this 
project could seriously jeopardize the ability of the City 
to complete the project. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

This recommendation is consistent with agency policy which 
allows the Commission to grant a waiver of the dilution 
requirements as specified in OAR 340-41-575(1)(c). Water 
quality standards would not be violated as a result of the 
recommended dilution criteria. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the Commission grant the exception to the dilution 
rule? 

INTENDED FOLLOWUP ACTIONS: 

The permit will be prepared for final issuance following 
the Commission's decision. 
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Environmental Quality Commission 
D Rule Adoption Item 
Ill Action Item 
D Information Item 

Title: 

Agenda Item _Q_ 
July 23-24, 1992 Meeting 

Request by Unified Sewerage Agency for an Exception to the Receiving Stream Dilution 
Requirement for the Durham and Rock Creek Wastewater Treatment Facilities 

Summary: 
The Unified Sewerage Agency (USA) has requested a waiver from the water quality 
dilution requirement. The waiver would allow discharge to the Tualatin River from 
USA's two most technologically advanced wastewater treatment facilities on a year-round 
basis. 

The Dilution Rule is a "rule of thumb" that was intended to assure protection of water 
quality (principally dissolved oxygen) when specific data and analysis was not available 
for more detailed analysis. The rule allows the Commission to grant exceptions where 
supported by specific analysis. 

Following extensive analysis, Total Maximum Daily Loads (TMDL's) have been 
established for the affected stream reaches. The analysis supporting the establishment of 
the TMDL's included an assessment of effluent limits needed to achieve water quality 
standards at different stream flows. Based on this earlier analysis, the Department 
concludes that adequate protection of water quality has been established, and that the 
requested waiver will be consistent with the approved TMDL and will not jeopardize 
water quality standards. 

If the waiver is not granted, USA would have to expend over $100 million for additional 
wastewater storage and reuse facilities. USA is already spending substantial funds for 
treatment facility improvements and is developing and implementing an extensive 
wastewater reuse program. The Department believes that additional expenditure to meet 
the dilution requirement are not warranted. 

. 

Department Recommendation: 

Approve the request by the Unified Sewerage Agency for exception to the requirements 
of the dilution rule (OAR 340-41-455(1)(±)) for the Durham and Rock Creek wastewater 
treatment facilities. 

/ 

'-f/2r_e~ J~?.t:YL_ 
Division Administratr 

~,,;~ 
D

' A L irector , , . ~ 
- 7 

R port b\u hor · 

July 2, 1992 ' 



REQUEST FOR EQC ACTION 

Meeting Date: 
Agenda Item: 

Division: 
Section: 

SUBJECT: 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

July 24. 1992 
0 
Water Quality 
Municipal Wastewater 

Request by Unified Sewerage Agency (USA) of Washington County 
for an exception to the receiving stream dilution 
requirement, for the Durham and Rock Creek wastewater 
treatment facilities, as specified in the Willamette Basin 
Minimum Design Criteria for Treatment and Control of Wastes 
(OAR 340-41-455(1) (f)). 

PURPOSE: 

An exception to the dilution requirement would enable the 
Durham and Rock Creek wastewater treatment facilities to 
continue to discharge treated municipal wastewater to the 
Tualatin River on a year-round basis. Without the exception, 
USA would be required to provide non-discharge alternatives 
when flows do not meet the dilution requirement. As the 
population increases in Washington County, violations of the 
dilution requirement would probably occur on a routine basis 
during dry weather periods. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

_x_ Approve Department Recommendation 
Variance Request 

_x_ Exception to Rule 
Informational Report 
Other: (specify} 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment __A_ 
Attachment 
Attachment 

National Pollutant Discharge Elimination System (NPDES} 
permits were issued to USA on July 3, 1991, for the Durham 
and the Rock Creek facilities. Both permits included the 
dilution ratio requirement as a waste discharge limitation 
parameter. The Durham and Rock Creek facilities are designed 
to produce an effluent Carbonaceous Biochemical oxygen Demand 
(CBOD) concentration of 2 to 3 milligrams per liter. 

Each set of basin standards includes a section on minimum 
design criteria for domestic wastewater dischargers. 
Included is a requirement that a minimum amount of dilution 
be available in the receiving stream, based on the degree of 
treatment for the discharge. For example, if the effluent 
has a Biochemical Oxygen Demand (BOD) of 30 mg/l, then the 
flow in the receiving stream must be a least 30 times the 
effluent flow. If the effluent has a BOD of 10 mg/l, then 
the flow in the receiving stream must be at least 10 times 
the effluent flow. 

The purpose of the dilution rule is to prevent violations of 
water quality instream standards due to lack of dilution or 
assimilative capacity. It is a rough tool which, 
nevertheless, has helped to prevent many streams from 
becoming polluted or water quality limited. The dilution 
rule pre-dated the detailed water quality analyses the 
Department now conducts. 
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The Tualatin River has been designated as water quality 
limited. Total Maximum Daily Loads (TMDLs) for total 
phosphorus ahd ammonia-nitrogen have been established, and 
Waste Load Allocations (WLAs) have been determined for these 
parameters. The establishment of TMDLs in the Tualatin River 
provides an assessment of effluent limits needed to achieve 
limits at different stream flows. These standards were 
established by the Commission to limit pollutants that could 
potentially cause dissolved oxygen depletion in the Tualatin 
River and to limit excessive algal growth through nutrient 
control. Waste discharge limitations for ammonia and 
phosphorus have been established in the NPDES permits for the 
Rock Creek and the Durham facilities, and USA is on schedule 
to meet the requirements for the TMDLs. 

USA is in the process of developing an extensive wastewater 
reuse program, which will allow the diversion of reclaimed 
effluent to agricultural areas during dry weather periods. 
However, there may be some instances when there will not be 
the capability to sufficiently divert all reclaimed effluent 
to allow USA to meet the dilution rule. The Department 
believes that the dilution rule can safely be waived without 
jeopardizing water quality standards. 

If USA were required to meet the dilution rule, they would 
have to construct additional storage basins, and divert more 
flows to reclaimed water use. The additional cost of these 
projects is estimated to be over $100 million. The 
Department believes that this additional expense is not 
warranted. 

The Department is requesting the Commission grant an 
exception to the dilution ratio for the Durham and Rock 
Creek facilities. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

statutory Authority: 
_x_ Pursuant to Rule: OAR 340-41-455(1) (fl 

Pursuant to Federal Law/Rule: 

Attachment 

Attachment 
Attachment __JJ,_ 
Attachment 

Other: Attachment 

Time Constraints: (explain) 
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DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

strict adherence to the dilution rule in this case is not 
required to assure that the receiving stream complies with 
water quality standards. The additional expense of complying 
with the dilution rule, estimated to be over $100 million, is 
not warranted based on the water quality impact. 

PROGRAM CONSIDERATIONS: 

The rationale behind the dilution requirement~ is to assure 
that water quality standards are not violated. This concern 
is being addressed now through the TMDL process. In this 
circumstance, the dilution rule is not needed. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Approval of the exception to the dilution rule would enable 
the Durham and Rock Creek facilities to discharge to the 
Tualatin River on a year-round basis, and not incur 
additional costs. 

2. Denial of the exception to the dilution rule would require 
that USA provide expanded non-discharge alternatives for the 
Durham and Rock Creek facilities. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends that the Commission grant the 
exception to the dilution rule to USA for the Durham and Rock 
Creek facilities. The Department will continue to issue 
water quality based permits for facilities that discharge to 
streams that have been designated as water quality limited. 
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CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

This recommendation is consistent with agency policy which 
allows the Commission to grant an exception to the dilution 
requirement as specified in OAR 340-41-455(1)(f). The 
Department has determined the assimilative capacity of the 
Tualatin River, and the exception to the dilution rule would 
not violate the Waste Load Allocations. An exemption of the 
dilution requirement would not exempt USA from meeting other 
waste discharge limitations specified in the Durham and Rock 
Creek NPDES permits. 

ISSUES FOR COMMISSION TO RESOLVE: 

Should the Commission grant an exception to the dilution 
rule, where such an exception can be granted without causing 
violations of water quality standards? 

INTENDED FOLLOWUP ACTIONS: 

When the NPDES permits were issued on July 3, 1991, USA 
appealed several permit conditions, one of which is the 
dilution parameter stated under Schedule A as a Waste 
Discharge Limitation. Other permit conditions that were 
appealed will be settled upon determination of Commission 
action with proposed rule changes. The settlement of the 
appealed permit conditions will be effective as soon as 
Commission action is taken. 

JKJ:crw 
MW\WC10\WC10384 
7-6-92 

Approved: 

Section: 13~ ?iJ.b~ 

Division: '-/?,-V; c1'1L.eh Y U-<'.t/&1._ 
T - I 

Director: 

Report Prepared By: 

Phone: 229-6896 

Date Prepared: June 23, 1992 
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-chlorine only when it is demonstrated on a: case-by
case basis that immediate dilution of the effluent 
within the mixing zone reduces toxicity below 
lethal concentrations. The Department may on a 
case-by-case basis establish a zone of immediate 
dilution if appropriate for other parameters. 

(ii) Materials that will settle to form 
objectionable deposits; 

(iii) Floating debris, oil, scum, or other 
materials that cause nuisance conditions; 

(iv) Substances in concentrations that produce 
deleterious amounts of fungal or bacterial growths. 

(B) The water outside the boundary of the 
mixing zone shall: 

(i) Be free of materials in concentrations that 
will cause chronic (sublethal) toxicity. Chronic 
toxicity is measured as the concentration that 
causes long-term sublethal effects, such as 
significantly impaired growth or reproduction in 
aquatic organisms, during a testing period based on 
test species life cycle. Procedures and end points 
will be specified by the Department in wastewater 
discharge permits; 

(ii) Meet all other water quality standards 
under normal annual low flow conditions. 

(c) The limits of the mixing zone shall be 
described in the wastewater discharge permit. In 
determining the location, surface area, and volume 
of a mixing zone area, the Department may use 
ap2ropriate mixing zone guidelines to assess the 
b10logical, physical, and chemical character of 
receiving waters, and effluent, and the most 
appropriate placement of the outfall, to protect 
instream water quality~ public health, and other 
beneficial uses. Basea on receiving water and 
effluent characteristics, the Department shall 
define a mixing zone in the immediate area of a 
wastewater discharge to: 

(A) Be as small as feasible; 
(B) Avoid overlap with any other mixing zones 

to the· extent possible and be less than the total 
stream width as necessary to allow passage of fish 
and other aguatic organisms· 

(C) Mimmize adverse effects on the indigenous 
biological community especially when spec1es are 
present that warrant SP,ecial protection for their 
economic importance, tribal sii;;nificance, ecological 
uniqueness, or for other s1milar reasons as 
determined by the Department and does not block 
the free_passage of aquatic life; 

(D) Not threaten public health; 
(E) Minimize adverse effects on other 

desigp.ated beneficial uses outside the mixing zone. 
(d) The De2artment may req_uest the applicant 

of a l?ermitted ilischarge for which a mixing zone is 
reqmred, to submit all information necessary to 
define a mixing zone, such as: 

(A) Type of operation to be conducted; 
(B) Cliaracteristics of effluent flow rates and 

composition; 
(C) Characteristics of low flows of receiving 

waters; 
(D) Description of potential environmental 

effects; 
(E) Proposed design for outfall structures. 
(e) The Department may, as necessary, require 

mixing zone monitoring studies and/or bioassays to 
be conducted to evaluate water quality or biological 
status within and outside the mixing zone 
boundary; 

(f) The Department may change mixing zone 
limits or reqmre the relocation of an outfall if it 
determines that the water quality within the 
mixinll" zone adversely affects any existing 
benefic1al uses in the receiving waters. 

(5) Testing methods: The analytical testing 
methods for detenninin!l" compliance with the water 
qualicy standards contamed m this rule shall be in 
accordance with the most recent edition of 
Standard Methods for the Examination of 
Water and Waste Water_published jointly by 
the American Public Health Association, 
American Water Works Association, and Water 
Pollution Control Federation, unless the 
Department has published an applicable 
superseding method, m which case testing shall be 
in accordance with the superseding method; 
provided, however, that testing in accordance with 
an alternative method shall comply with this rule 
if the Department has published the method or has 
approved the method in writing. 

[PU.blications: The publication(s) referred to or 
incorporated by reference in this role are available from the 
office of ~he Department of Environmental Quality.] 

Stat. Auth.: ORS Ch. 468.735 
Hist.: DEQ 128, f. & ef.1-21-77; DEQ l-19ao;r. & ef. 1-9-80; 
DEQ 18-1987, f. & ef. 9-4-87; DEQ 14-1991, f. & cert. ef. 8-
13·91 

Minimum Design Criteria for Treatment and 
Control of Wastes 

340-41-455 Subject to the implementation 
Qrogram set forth in OAR 340-41-120, prior to 
discharge of any wastes from any new or modified 
facility to any waters of the Willamette River 
Basin, such wastes shall be treated and controlled 
in facilities designed in accordance with the 
following minimum criteria. (In designing 
treatment facilities, average conditions and a 
normal range of variability are generally used in 
establishing design criteria. A facility once 
completed and placed in operation should operate 
at or near the design limit most of the time but may 
operate below the design criteria limit at times due 
to variables which are unpredictable or 
uncontrollable. This is particularly true for 
biological treatment facilities. The actual operating 
limits are intended to be established by permit 
pursuant to ORS 468. 7 40 and recognize that the 
actual ~erformance level may at times be less than 
the des1gn criteria). 

(1) Sewage wastes: 
(a) Willamette River and tributaries except 

Tualatin River Subbasin: 
(A) During periods of low stream flows 

(approximately May 1 to October 31): Treatment 
resulting in monthly average effluent 
concentrations not to exceed 10 mg/] of BOD and 10 
mg/I of SS or equivalent control; 

(B) During the period of high stream flows 
(approximately November 1 to April 30): A 
mmimum of secondary treatment or equivalent 
control and unless otherwise specifically authorized 
by the Department, 02eration of all waste 
treatment and control facilities at maximum 
practical efficiency and effectiveness so as to 
minimize waste discharges to public waters. -

(b) Main stem Tualatin River from mouth to 
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Gaston (river mile 0 to 65): . . . 
(A) During periods of low stream flows 

(approximately May 1 to October 31): Treatment 
resulting in monthly average effluent 
concentrations not to exceed 10 mg/I of BOD and 10 
mg/I of SS or equivalent control; 

(B) During the period of high stream flows 
(approximately November 1 to April 30): Treatment 
resulting in monthly average effluent 
concentrations not to exceed 20 mg/I of BOD and 20 
mg/I of SS or equivalent control. 

(c) Main stem Tualatin River above Gaston 
(river mile 65) and all tributaries to the Tualatin 
River: Treatment resulting in monthly avera_ge 
effiuent concentrations not to exceed 5 mg/! of BOD 
and 5 me/! of SS or equivalent control; 

(d) Tualatin River Subbasin: The dissolved 
oxygen level in the discharged effiuents shall not be 
less than 6 mg/I; 

(e) Main stem Columbia River: 
(A) During summer (May 1 to October 31): 

Treatment resulting in monthly average effluent 
concentrations not to exceed 20 mg/I of BOD and 20 
mg/I of SS or equivalent control; 

(B) During winter (November 1 to April 30): A 
minimum of secondary treatment or equivalent 
control and unless otherwise specifically authorized · 
by the Department, operation of all waste 
treatment and control facilities at maximum 
practicable efficiency and effectiveness so as to 
min'mize w disc r s ubli wa r 

(f) ffiuent BOD concentrations in m , divided 
by the dilution factor (ratio of receiving stream flow 
to effluent flow) shall not exceed one (1) unless 
otherwise specifically approved by the 
E · m ntal ua i o mission· 

(g) Sewage wastes shall e disin ecte , a ter 
treatmenthequivalent to thorough mixing with 
sufficient c lorine to provide a residual of at least 1 
part per million after 60 minutes of contact time 
unless otherwise specifically authorized by permit; 

(h) Positive protection shall be provided to 
prevent bypassing raw or inadequately treated 
sewage to public waters unless otherwise approved 
by the Department where elimination of inflow and 
infiltration would be necessary but not presently 
practicable; · 

(i) More stringent waste treatment and control 
requirements may be imposed where special 
conditions may reqwre. 

(2) Industrial wastes: 
(a) After maximum practicable inplant control, 

a minimum of secondary treatment or equivalent 
control (reduction of suspended solids and o~anic 
material where present in significant quantities, 
effective disinfection where bacterial organisms of 
public health significance are present, and control 
of toxic or other deleterious substances); 

(b) Specific industrial waste treatment 
requirements shall be determined on an individual 
basis in accordance with the provisions of this i;>lan, 
applicable federal requirements, and the followmg: 

(A) The uses which are or may likely be made of 
the receiving stream; 

(B) The size and nature of flow of the receiving 
stream; 

(Cl The quantity and quality of wastes to be 
treated; and 

(D) The presence or absence of other sources of 
pollution on the same watershed. 

(c) Where industrial, commercial, or 
agricultural effiuents contain significant quantities 
of potentially toxic elements, treatment 
requirements shall be determined utilizing 
appro.Priate bioassays; 

(d) Industrial cooling waters containing 
significant heat loads shall be subjected to 
offstream cooling or heat recovery prior to 
discharge to public waters; 

(e) Positive protection shall be provided to 
prevent bypassing of raw or inadequately treated 
mdustrial wastes to any public waters; 

(f) Facilities shall be provided to prevent and 
contain spills of potentially toxic or hazardous 
materials and a positive program for containment 
and cleanup of such spills sliould they occtir shall 
be developed and maintained. 

(3) Nonpoint source pollution control in the 
Tualatin River subbasin and lands draining to 
Oswego Lake: 

(a) Subsections (3)(b) of this section shall apply 
to any new land development within the Tualatin 
River and Oswego Lake subbasins1 except those 
developments with application aates jlrior to 
January 1, 1990. The application date shall be the 
date on which a complete application for 
development approval is received by the local 
jurisdiction in accordance with the regulations of 
the local jurisdiction; 

(b) For land develo2ment, no preliminary i>lat, 
site plan permit or public works project sliall be 
approved by any jurisdiction in these subbasins 
unless the conditions of the plat permit or plan 
approval includes an erosion control plan 
containing methods and/or interim facilities to be 
constructed or used concurrently with land 
development and to be operated during 
construction to control the discharge of sediment in 
the stormwater runoff. The erosion control plan 
shall utilize: 

(A) Protection techniques to control soil erosion 
and sediment transport to less than one (1) ton _per 
acre per year, as calculated using the Soil 
Conservation Service Universal Soil Loss Equation 
or other equivalent methods. See Figures 1 to 6 in 
Appendix I for examples. The erosion control plan 
sliall include temporary sedimentation basins or 
other sediment control devices when, because of 
steep slopes or other site specific considerations, 
other on-site sediment control methods will not 
likely keep the sediment transport to less than one 
(1) ton per acre per year. The local jurisdictions 
may establish additional requirements for meeting 
an equivalent degree of control. Any sediment 
basins constructed shall be sized using 1.5 feet 
minimum sediment storage depth plus 2.0 feet 
storage depth above for a settlement zone. The 
storage capacity of the basin shall be sized to store 
all of the sediment that is likely to be transported 
and collected during construction while the erosion 
potential exists. When the erosion l?otential has 
been removed the sediment basin, or other 
sediment control facilities, can be removed and the 
site restored as per the final site plan. All sediment 
basins shall be constructed with an emergency 
overflow to prevent erosion or failure of the 
containment dike; or . 

(B) A soil erosion control matrix derived from 
and consistent with the universal soil equation 
approved by the jurisdictiott or the Department. 
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PILED: July 22, 1992 

IN THE COURT OF APPEALS OF THE STATE OF OREGON 

GILLIAM COUNTY, OREGON and 
OREGON WASTE SYSTEMS, INC., 

v. 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY OF THE STATE OF 
OREGON, 

COLUMBIA RESOURCE COMPANY 
L.P., a Washington Limited 
Partnership, 

v. 

ENVIRONMENTAL QUALITY 
COMMISSION, 

(CA A6844l (Control) & CA A68455) 
(Cases Consolidated) 

Judicial Review of Administrative Rules. 

Argued and submitted September 6, 1991. 

Petitioners, 

Respondent. 

Petitioner, 

Respondent. 

J. Laurence Cable, Portland, argued the cause for 
petitioners Gilliam county, Oregon, and Oregon Waste 
systems, Inc. With him on the brief were James E. 
Benedict, Donald A. Haagensen, Hill, Huston, Cable, 
Ferris & Haagensen, Timothy v. Ramis, Jeff Bachrach, 
and O'Donnell, Ramis, crew & Corrigan, Portland. 

John A. DiLorenzo, Jr., Portland, argued the cause for 
petitioner Columbia Resource Company, L.P. With him on 
the brief was O'Connell, Goyak & DiLorenzo, Portland. 



Robert M. Atkinson, Assistant Attorney General, Salem, 
argued the cause for respondents. With him on the 
brief were Dave Frohrunayer, Attorney General, and 
Virginia L. Linder, Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De Muniz, 
Judges. 

DE MUNIZ, J. 

Rules held valid. 



DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS 

Prevailing party: Respondent 

[xx] No costs allowed. 
[ ] Costs allowed, payable by: 

In a case in which a party could be represented by appointed 
counsel entitled to compensation under ORS 138.500, but the· 
prevailing party is represented by retained counsel or appeared 
pro se, the prevailing party is allowed costs. 

MONEY JUDGMENT 

Judament #1 

Creditor: 

Debtor: 

Costs: 
Attorney fees: 
TOTAL AMOUNT: $ ________ _ 

Judgment #2* 

State of Oregon, 
Judicial Department 

Unpaid filing fee: 

Interest: Simple, 9% per annum, from the date of this appellate 
judgment. 

*Judgment for unpaid filing fees. ORS 21.605(1)(c). 

This section to be CCl!l'leted when the appellate judgment issues. See CRAP 14.05(3). 

NOTICE OF EXPENSES AND COMPENSATION UNDER ORS 138.500(4) 

The appellate court has affirmed the conviction in this criminal 
case and has certified expenses and compensation of appointed 
"counsel. This is notice to the trial court so that it may 
exercise its discretion under ORS 161.665(2) to include the 
expenses and compensation of appointed counsel in the final 
judgment, in addition to transcript preparation expenses allowed 
by the trial court. The court has certified expenses and 
compensation in the amount of $ 

This section to be CCl!l'leted when the appellate judgment issues. See CRAP 14.05(3). 

Appellate Judgment 
Effective Date: 

COURT OF APPEALS 
(seal) 



1 DE MUNIZ, J. 

2 Petitioner Oregon Waste Systems, Inc. (OWS), owns and 

3 operates a regional solid waste disposal facility known as the 

4 Columbia Ridge Recycling Center and Landfill. It ·is located 

5 southwest of Arlington in Gilliam County. OWS disposes of waste 

6 generated in Oregon and also waste generated outside of Oregon. 

7 The operation provides direct and indirect benefits to petitioner 

8 Gilliam County as a result of employment in the county and the 

9 payment of local fees and taxes. 

10 Petitioner Columbia Resource Company, L.P. (CRC), has a 

11 20-year contract with Clark County, Washington, under which it 

12 disposes of solid waste originating there. CRC uses the Finley 

13 Buttes Landfill in Morrow County as its disposal site. The 

l4 operator of the Finley Buttes Landfill passes through to CRC the 

15 costs incurred for disposal, including charges made by respondent 

16 Department of Environmental Quality (DEQ). 

17 Petitioners challenge the constitutionality of two DEQ 

18 rules that the Environmental Quality Commission (EQC) adopted in 

19 December, 1990, OAR 340-61-115(1); OAR 340-61-120(6), and the 

20 enabling statutes that established the legal standards and 

21 procedures for adoption of those rules. ORS 459.297; ORS 

22 459.298. The portions of the rules that petitioners challenge 

23 impose a surcharge for in-state disposal of garbage generated 

24 out-of-state. 1 

25 In 1989, the legislature enacted Oregon Laws 1989, 

1 



( I 

u 
1 chapter 833, an amalgamation of several bills dealing with waste 

2 reduction. Section 155, codified as ORS 459.297, provides that, 

3 every person who disposes of solid waste that was generated out-

4 of~state must pay a surcharge to help meet .. the cost .to the state 

5 of administering the solid waste program. 2 Section 156, 

6 codified as ORS 459.298, enables EQC to establish the amount of 

7 the surcharge. 3 The rules impose on the disposal site a 

8 surcharge of $2.25 per ton for out-of-state waste that the site 

9 receives. The surcharge imposed at the disposal site for waste 

10 generated within Oregon is capped at $.50 per ton. Former ORS 

11 459.294(5). 4 

12 The Oregon supreme Court has explained that, before we 

13 can reach constitutional issues under ORS 183.400, 5 we must 

14 first determine: (1) whether the agency had the general authority 

15 to make that kind of rule; (2) whether the agency followed the 

16 procedures prescribed by statute or regulation; and (3) whether 

17 the substance of the rule departed from the legal standard 

18 expressed or implied in the enabling legislation or contravened 

19 some other applicable statute. Planned Parenthood Assn. v. Dept. 

20 of Human Res., 297 Or 562, 565, 687 P2d 785 (1984). 

21 "These steps are designed to assure that the challenged 
22 action, particularly an action challenged for arguably 
23 violating constitutional rights, in fact was authorized 
24 by the state's or local government's politically 
25 accountable policy makers. Only if the action was 
26 clearly so authorized is there any reason to decide 
27 whether the state or.local government has adopted a 
28 policy that the constitution forbids." 297 Or at 565. 

2 



1 Petitioners do not contend that the agency did not have 

2 the general authority to make rules imposing surcharges on solid 

3 waste. They also make no meritorious arguments that the 

4 substance of the rules deviated from the legal standard provided 

5 in the statute6 or that they contravened some other applicable 

6 statute. 7 Their procedural argument is that ORS 459.298 

7 requires the agency to fo1low a process that violates the Oregon 

8 Constitution and that the statute in its entirety is therefore 

9 invalid, so no rules could be made under it. They argue in the 

10 alternative that, if the procedures are permissible, then the 

11 rules are invalid, because the agency did not follow those 

12 procedures. If the rules were made by a valid procedure, they 

13 argue, they are nonetheless invalid, because they impermissibly 

14 discriminate against interstate commerce in violation of the 

15 United States Constitution. 

16 We turn first to the state law issues. Planned 

17 Parenthood Assn. v. Dept. of Human Res., supra. Under ORS 

18 459.298, the amount of the surcharge is subject to approval by 

19 the Joint Committee on Ways and Means (Committee) during 

20 legislative sessions or by the Emergency Board during the 

21 interim. ows argues that the grant of authority to the· Emergency 

22 Board violates the state constitution. CRC agrees and argues 

23 that subjecting the rules to approval by.the Collimittee is also 
' ' ~ 

24 unconstitutional. Both petitioners assert that the 

25 unconstitutional provisions render the statute unconstitutional 
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1 and, therefore, that the rules promulgated under it are invalid. 

2 If the approval requirements are valid, they argue, then the 

3 rules are invalid, because EQC did not seek to obtain final 

4 approval from either authority. 

5 Respondents concede, and we agree, that ORS 459.298 is 

6 unconstitutional to the extent that it subjects the surcharge 

7 determination to Emergency Board approval, because the Board has 

8 only the powers granted to it in Article III, section 3, of the 

9 Oregon Constitution. Art IV, §§ 1, 25. Those powers do not 

10 include the power to veto EQC's surcharge rule. 8 Respondents 

11 argue, however, that the language requiring Emergency Board 

12 approval is severable from ORS 459.298, that the statute is 

13 workable without that provision and that EQC followed the correct 

14 procedure by not obtaining final approval of the Board. 

15 The starting point for deciding that issue is ORS 

16 174.040, which states the legislative preference for 

17 severability: 

18 "It shall be considered that it is the legislative 
19 intent, in the enactment of any statute, that if any 
20 part of the statute is held unconstitutional, the 
21 remaining parts shall remain in force unless: 

22 11 (1) The' statute provides otherwise; 

23 11 (2) The remaining parts are so essentially and 
24 inseparably connected with and dependent upon the 
25 unconstitutional part that it is apparent that the 
26 remaining parts would not have been enacted without the 
27 unconstitutional pa~t; or 

28 "(3) The remaining parts, standing alone, are 
29 incomplete and incapable of being executed in 
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l accordance with the legislative intent." 

2 Petitioners contend that Emergency Board approval is essential to 

3 the remaining parts, because without it the statute cannot be 

4 executed in accordance with legislative intent. 

5 The bills that comprised HB 3515, which.became Oregon 

6 Laws 1989, chapter 833, had been referred first to subject matter 

7 committees to consider their substance and then to the Joint 

8 committee on ~ays and Means to consider their fiscal impacts. 

9 The Joint Committee on Ways and Means, the first committee to 

10 consider HB 3515 as a whole, inserted the Emergency Board 

ll approval requirement without providing a detailed explanation for 

12 it. Petitioners rely on the history of other sections of the 

13 bill that also included Emergency Board oversight. On the basis 

14 of that history, they argue that "the overriding philosophy * * * 
15 was to maintain strict E-Board control over fees of various 

16 agencies" and that the legislature would not have enacted the 

17 statute without that control. 

18 The history cited by petitioners shows that members of 

19 the Committee were informed that, legally, the Emergency Board 

20 could review and comment on the surcharges, but that it did not 

21 have approval authority. During consideration of the State Fire 

22 Marshall's authority to establish a fee schedule relating to 

23 hazardous wastes, 9 a legislative committee staff member, Acuff, 

24 commented: · 

25 "Mr. Chairman, I believe that legislative counsel will 

5 



1 tell you that the Emergency Board does not have the 
2 approval authority * * * that it is a review and 
3 comment on1y." · 

4 The response of the chair, Representative Hanlon, was to instruct 

5 staff to include control "to the extent authorized by law." 

6 The history also demonstrates that inclusion of 

7 Emergency Board review was intended to permit the exertion of 

8 political, even if not legal, pressure: 

9 "Acuff: "Well, I think you're accomplishing your 
10 objective * * *· I think you're 
11 accomplishi~g the objective that you 
12 want now in limiting the dollars that 
13 you have in your first four decisions. 
14 You're forcing the fee structure as it 
15 is and they will come back to you and 
16 prove that [to] you either to the E-
17 Board or to the Assembly. 

18 "Rep. Jones: Except that * * * if [the Fire Marshall 
19 does riot prove the need to the Emergency 
20 Board to increase fees] they go ahead 
21 and do it anyway. 

22 "Acuff: I doub.t that the Fire Marshall would go 
2 3 ahead and do it anyway. 

24 "Rep Hanlon: So do I. We will be breaking for a 
25 quick lunch at 12: 30 * * * half an hour 
2 6 or so. Up to the lounge and get some 

.27 cornflakes. I would like to see the 
28 amendment. I •m not sure because I 
29 wasn't listening to the whole thing, but 
30 ; I think Representative Jones and I agree 
31 the amendment should be made to the 
32 fullest extent possible to control the 
33 imposition of those fees. And that 
34 means that the E-Board * * * whoever it 
3 5 is that• s approving it in the 
36 legislature has the authority * * * that 
37 authority * * * whatever authority they 
38 have, they may, may exercise at that 
39 point. 



l "Sen. Hill: Mr. Chairman. 

2 "Rep. Hanlon: Larry. 

3 "Sen. Hill: I'd agree. I'd ask that the committee 
4 request sue to give us the toughest 
5 language we can have for E-Board control 
6 over the fee." 

7 We infer from that discussion that the legislature 

8 wanted to exercise whatever authority it could over the 

9 imposition of fees but that it'understood that the Emergency 

10 Board might not have the power to overrule the agency. 

11 Nevertheless, it did not enact a nonseverability provision, as it 

12 presumably would have done had it intended to override the 

13 preference for severability contained in ORS 174.040. 

14 With the unconstitutional provision granting approval 

15 authority to the Emergency Board omitted, the statute provides: 

16 "Subject to approval by the Joint Committee on Ways and 
17 Means during the legislative sessions, the 
18 Environmental Quality Commission shall establish by 
19 rule the amount of the surcharge to be collected under 
20 ORS 459.297. 11 

21 The statute, so read, is restrictive in that it limits the 

22 approval requirement to when the legislature is in session. That 

23 does not render the statute unworkable. We conclude that the 

24 unconstitutional provision relating to Emergency Board authority 

25 is severable. 

26 Read that way, however, the statute still requires EQC 

27 to submit the surcharge rules to the committee for approval. CRC 

28 argues that that provision also violates the Oregon Constitution. 
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1 It urges us to adopt the reasoning of INS v. Chadha, 462 US 919, 

2 103 s ct 2764, 77 L Ed 2d 317 (1983), which held unconstitutional 

3 a provision of the Immigration and Nationality Act of 1952, 8 use 

4 §§ 1101 et seq, that purportedly authorized a one-house · 

5 legislative veto of the Attorney General's determination that a 

6 particular deportable alien should not be deported. 8 USC § 

7 1254(c) (2). Respondents do not directly respond to those 

8 arguments but, in the course of explaining that the Emergency 

9 Board provision is severable, they conclude that "without the 

10 offending provision the statute simply provides that the agency 

11 shall set the rates." We assume, however, that respondents did 

12 not intend that to be an affirmative concession that the 

13 provision subjecting the rules to the approval of the Committee 

14 is also unconstitutional. 

15 CRC argues that, even if approval of the surcharge is a 

16 legislative act, 10 the Committee cannot do it, because all bills 

17 must be approved by a majority of each house, Or Const, Art IV, § 

18 .25, and presented to the governor for signature. or Const, Art 

19 v, § 15b. 11 The plain language of the statute provides that 

20 the rules are subjec~ to approval of the committee; it does not 

21 provide that the rules are subject to approval of the Legislative 

22 Assembly. The legislature has required approval of the Emergency 

23 Board or the "Legislative Assembly" before agency action can take 

24 effect in other contexts,·but it did not use such language here. 

25 See. e.g., ORS 341.565(4); ORS 537.805(4)(a). 12 Although the 
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1 legislature has the undoubted authority to enact laws 

2 establishing charges, nowhere does the legislative history 

3 suggest that anyone thought that the provision required any 

4 action by the Legislative Assembly beyond review by the 

5 Committee. We therefore read the words "Joint Committee on Ways 

6 and Means" to signify that the legislature intended the approval 

7 process to be completed by the Committee without further 

8 legislative process. 

9 If the statute were given effect as written, it would 

10 constitute a command by the legislature ordering EQC to propose 

11 legislation to be enacted by the Committee. Respondents concede 

12 that the power to enact or repeal laws is vested solely in the 

13 Legislative Assembly and that that power cannot be delegated, 

14 even to a group of its own members. See Marr v. Fisher et al., 

15 182 or 383, 388, 187 P2d 966 {1947); Van Winkle v. Fred Meyer. 

16 Inc., 151 or 455, 49 P2d 1140 {1935); see also 31 Op Att'y Gen 

17 161 {Or 1962-64). The Committee is composed of only 16 

18 legislators, 8 from each house, ORS 171.555, and therefore could 

19 not constitute "[a) majority of all the members elected to each 

20 House." Or Const, Art IV, § 25. No laws can constitutionally be 

21 enacted by the process described in the statute.13 

22 CRC argues that the approval provision is not severable 

23 from the statute for all the same reasons that Emergency Board 

24 approval is not severable. The starting point again is ORS 

25 174.040. Because the legislature has expressed a strong general 
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1 preference in favor of severability, we can find the Committee 

2 approval requirement not severable only if (1) it is apparent 

3 that the legislature would not have enacted the statute without 

4 that provision or (2) the resulting parts of the statute would be 

5 incomplete and incapable of being executed in accordance with 

6 legislative intent. 

7 ORS chapter 459 contains over 40 pages devoted to the 

8 control of solid waste. The legislature found that "[t]here is a 

9 shortage of appropriate sites for landfills in Oregon," ORS 

10 459.015(1) (c), and: 

11 "It is in the best interests of the people of 
12 Oregon to extend the useful life of existing solid 
13 waste disposal sites by encouraging recycling and reuse 
14 of materials whenever recycling is economically 
15 feasible, and by requiring solid waste to undergo 
16 volume reduction through recycling and reuse measures 
17 before disposal in landfills-to the maximum extent 
18 feasible. Implementation of recycling and reuse 
19 measures will not only increase the useful life of 
20 solid waste disposal sites, but also decrease the 
21 potential public health and safety impacts associated 
22 with landfill operation." ORS 459.015(1) (d) (since 
23 amended by Or Laws 1991, ch 385, § 7). (Emphasis 
2 4 supplied. ) 

25 The legislative scheme was intended to establish a comprehensive 

26 system of regulation that provides for broad participation and 

27 cooperation among ·1ocal governments and state agencies, 

28 "reserving to the state those functions necessary to assure 

29 effective programs, cooperation among local government units and 

30 coordination of solid waate management programs throughout the 

31 state." ORS 459.0l5(2)(c) (since amended by Or Laws 1991, ch 

10 



l 385, § 7). It delegated to EQC and DEQ the authority to adopt 

2 and enforce rules in order to implement and assure the 

3 effectiveness of the extensive regulatory plan. See ORS 4.59.025; 

4 ORS 459.045; ORS 459.376; ORS 459.385. 

5 Chapter 459 contains a plethora of sections authorizing 

6 EQC, DEQ and local governments to impose fees and charges to 

7 recover costs at each step in the solid waste control 

8 program.14 As in the statutes.at issue here, almost every 

9 delegation of authority to charge a fee is accompanied by an 

10 explanation of how the fee is to be calculated and how the funds 

ll collected are to be used. ~' .!LS.,.., former ORS 459.170(2) 

12 (renumbered 459A.025(2) in 1991); former ORS 459.200(8) 

13 (renumbered 459A.085 in 1991); ORS 459.235(2); ORS 459.236(5); 

14 ORS 459.284; ORS 459.335. That careful structuring of fees 

15 demonstrates that the legislature wanted to ensure that the costs 

16 of each protective activity would be borne by those who had 

17 created the need for it. It clearly wished to avoid spreading 

18 among all Oregonians the costs of mitigating environmental risks 

19 that they did not create. 

20 Although the Committee was reluctant to delegate final 

21 authority to EQC to establish the surcharge, that reluctance was 

22 insufficient to motivate it to include in the statute a non-

23 severability clause. See, ~, INS v. Chadha, supra, 462 US at 

24 932. From that fact, the extensiveness of the regulatory scheme, 

25 the detail with which the authority was delegated and the nature 

11 



l of the overall fee structure that the chapter creates, we 

2 conclude that the legislature would have enacted ORS 459.297 and 

3 ORS 459.298 even if it had known that neither the Committee nor 

4 the Emergency Board could have the power to veto the resulting 

5 rules. 15 The language that remains after both approval 

6 provisions are deleted is still a workable statute that contains 

7 clear standards for EQC to follow. 

8 After EQC drafted the rule that established the fee, it 

9 submitted it to the Emergency Board. The Board instructed EQC 

10 that the fee had been set too high for reasons that we need not 

11 examine. EQC then redrafted the rule to require a slightly lower 

12 fee. It did not, however, submit the amended rule to the 

13 Emergency Board or to the Committee for final approval. strictly 

14 speaking, EQC did not follow the procedure prescribed in the 

15 statute. The rule is not invalid on that ground, however, 

16 because the portion of the statutory procedure that the agency 

17 failed to follow is unconstitutional. It would be perverse, 

18· indeed, to hold a rule invalid on the ground that the agency did 
, 

19 not follow a constitutionally impermissible procedure. No one 

20 has otherwise challenged the validity of the procedure that EQC 

21 actually employed. 

22 Petitioners contend that OAR 340-61-115(1) and OAR 

23 340-61-120(6) violate the Commerce Clause, Article I, section a, 

24 clause 3, of the United States Constitution16 by imposing a 

25 higher surcharge for garbage received from out-of-state haulers 

12 



l than that received from in-state haulers.17 

2 The .commerce Clause grants congress the power to 

3 regulate commerce among the states. Unless Congress precludes 

4 it, states may make laws that affect persons engaged in 

5 interstate commerce. However, states cannot enact laws that 

6 discriminate against articles of interstate commerce "unless 

7 there is some reason, apart from their origin, to treat them , 

8 differently." City of Philadelphia v. New Jersey, 437 US 617, 

9 627, 98 S ct 2531, 57 L Ed 2d 475 (1978)1 see also Chemical Waste 

10 Management. Inc. v. Hunt, ~-US ~-' 112 S Ct 2009, L Ed 2d 

ll ~- (1992)1 Fort Gratiot Sanitary Landfill. Inc .. v. Michigan 

12 Dept. Nat'l Res .. supra, n 171 New Energy Co. of Indiana v. 

13 Limbach, 486 US 269, 273, 108 S Ct 1803, 100 L Ed 2d 302 (1988). 

14 states cannot benefit in-state interests by burdening out-of-

15 state interests. New Energy Co. of Indiana v. Limbach, supra, 

16 486 US at 2731 see also Wyoming v. Oklahoma, ~-us~-' 112' s ct 

17 789, 800, 117 L Ed 2d l (1992). 

18 The rules at issue here, by the express language of ORS 

19 459.298, exact a compensatory fee for specific costs incurred by 

20 the state. They exact a per-ton surcharge on landfill operators 

21 who accept refuse from out-of-state haulers. ORS 459.297 

22 provides that those funds are appropriated to DEQ to meet the 

23 costs that it incurs in administering the solid waste program. 

24 ORS 459.298 provides that the 'amount of the surcharge must be 

25 based on the costs to the state and its political subdivisions of 
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1 disposing of solid waste generated out-of-state. Those may 

2 include, but are not limited to, costs associated with solid 

3 waste management, permit issuance, environmental monitoring, 

4 ground water monitoring and site closure. They may not include 

5 costs that are paid under other provisions in the chapter. The 

6 rules implement those statutory directives. 

7 Laws that impose compensatory fees18 are 

8 "not a burden upon, or regulation of, interstate 
9 col!llllerce in violation of the commerce clause of the 

10 Constitution. A law exhibiting the intent to impose a 
11 compensatory fee for such a legitimate purpose is prima 
12 facie reasonable." Great Northern Ry. Co. v. State of 
13 Washington, 300 US 154, 160, 57 S Ct 397, 81 L Ed 573 
14 (1937). (Footnotes omitted.) 

15 See also Commonwealth Edison Co. v. Montana, 453 US 609, 622 n 

16 12, 101 s ct 2946, 69 L Ed 2d 884 (1981). When that kind of law 

17 is challenged on Commerce Clause grounds, the challenger has the 

18 burden to show that the fee is excessive for the purpose for 

19 which it is collected, Clark v. Paul Gray. Inc., 306 US 583, 599, 

20 59 S ct 744, 83 L Ed 1001 (1939), or that "there is no sufficient 

21 relation between the measure employed and the extent or manner of 

22 use" of the state provided service. Interstate Transit. Inc. v. 

23 Lindsey, 283 us 183,: 190, 51 s Ct 380, 75 L Ed 953 ( 1931) • 19 

24 In Interstate Busses Corp. v. Blodgett, 276 US 245, 48 

25 S ct 230, 72 L Ed 551 (1928), a state law had assessed a per-mile 

26 user fee on busses engaged in interstate commerce but did not 

27 assess that fee on those engaged in intrastate commerce. The 

28 court first recognized that a state may impose a reasonable 
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l charge for the use of the facilities that it provides to those 

2 engaged in interstate commerce, roads, in that case. It then 

3 determined, from a facial review of the statutory scheme, that 

4 the funds generated were dedicated to.financing those facilities. 

5 The court sustained the validity of the fee, because the party 

6 challenging it failed to show that "the aggregate charge [bore] 

7 no reasonable relation to the privilege granted." 276 US at 252. 

8 In Clark v. Paul Gray. Inc., supra, the state had 

9 exacted a "caravaning" fee for each automobile "operated on its 

10 own wheels, or in tow of a motor vehicle, for the purpose of 

11 selling or offering the same for sale * * * within or without 

12 [the] State." 306 US at 586. (Citation omitted.) The purpose 

13 of the fee was 

14 "to reimburse the State for expense [sic] incurred in 
15 administering police regulations pertaining to the 
16 operation of vehicles moved pursuant to such permits 
17 and to public safety upon the highways as affected by 
18 such operation." 306 us at 586. (Citation omitted.) 

19 Because the law exempted cars moved exclusively within one of two 

20 zones that were roughly defined as the northern and southern 

21 halves of the state, the plaintiffs claimed that it unlawfully 

22 discriminated against interstate commerce. The Court disagreed. 

23 It first determined that the distinction that the state had made 

24 between intrazone and interzone traffic was permissible, because 

25 the state incurred a distinct burden by managing and facilitating 

26 the latter form of traffic and the intrazone traffic was already 

27 paying its fair share of costs of that commerce. The Court then 
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1 recognized that the fees would offend the Commerce Clause if the 

2 plaintiffs showed that they were "excessive for the declared 

3 purposes." 306 tis at 599. Because the fees did not appear, on 

4 their face, to be manifestly disproportionate to the services 

5 rendered, and the plaintiffs failed to present any other evidence 

6 of disproportionality, the Court sustained the validity of the 

7 fees. EQC's rules exact a compensatory fee for the distinct 

8 burden that the state incurs to regulate and facilitate disposal 

9 of out-of-state waste. Unlike the Michigan plan at issue in 

10 Chemical Waste Management. Inc. v. Hunt, supra, the rules i~pc3a 

11 a surcharge on in-state and out-of-state waste for the state 

12 services. The state might nevertheless be unlawfully 

13 discriminating if there is no reason, apart from its origin, ~o 

14 charge more for its services to manage and regulate out-of-state 

15 waste than it charges to manage and regulate in-state waste. The 

16 state, however, appears to have a reason apart from origin per se 

17 to treat out-of-state waste differently. It first encounters any 

18 out-of-state waste at the disposal site. In contrast, by the 

19 time in-state waste reaches the disposal site, it has already 

20 been subjected to state and local regulations and fees that are 

21 designed to reduce its volume and alter its character in order to 

22 limit the risks .associated with dumping it on the ground. See 

23 n 14, supra. we cannot discern, from a facial review of the 

24 rules and legislation whether, in the aggregate, in-state garbage 

25 ultimately "pays" all of the costs that the state and its 
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1 political subdivisions incur to manage and regulate its disposal. · 

2 However, it does show that EQC is expressly forbidden to impose 

3 fees on out-of-state waste that exceed the costs of management of 

4 that waste. The legislature has made abundantly clear that it 

5 intends only to make "out-of-state generators pay their 'fair 

6 share' of the costs" and no more. Chemical Waste Management, 

7 Inc. v. Hunt, supra, us at._ n 9. Therefore, before we 

a could say that the rules are unconstitutional,. petitioners would 

9 have to show that the fees are excessive for the purposes for 

10 which they are collected or that there is no sufficient relation 

11 between the measure employed and the extent or manner of use of 

12 the state provided service. 

13 Petitioners brought this challenge under ORS 183.400, 

14 which provides, in part: 

15 "(3) Judicial review of a rule shall be limited 
16 to an examination of: 

17 "(a) The rule under review; 

18 "(b) The statutory provisions authorizing the rule; 
19 and 

20 ::_(c) Copies of all documsnts necesgary to demonstrate 
21 compliance with applicable rulemaking procedures." 

22 A facial review of the enabling legislation and the rules does 

23 not show that the fees are either excessive or unrelated to the 

24 state provided service. ORS 183.400(3) does not permit us to 

25 consider the evidence that petitioners would have to produce to 

26 show that the fees are, nevertheless, manifestly disproportionate 

17 



l to the costs incurred by the state to manage and facilitate 

2 disposal of out-of-state waste. That kind of evidence can be 

3 considered only on review of an order in a contested case. ORS 

4 183.482. 

5 Rules held valid. 
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FOOTNOTES 

Pertinent parts of the rules provide: 

"Beginning July l, 1984, each person reqt.iired to 
have a Solid Waste Disposal Permit shall be subject to 
a three-part fee consisting of a filing fee, an 
application processing fee and an annual compliance 
determination fee as listed in OAR 340-61-120. In 
addition, each disposal site receiving domestic solid 
waste shall be subject to an annual recycling program 
implementation fee as listed in OAR 340-61-120, and a 
per-ton fee on domestic solid waste as specified in 
section (5) of this rule. In addition, each disposal 
site or regional disposal site receiving solid waste 
generated out-.of-state shall pay a surcharge as 
specified in section (6) of this rule. 11 OAR 340-61-
115(1). 

"Each solid waste disposal site or regional solid 
waste disposal site that receives solid waste generated 
out-of-state shall submit to the Department of 
Environmental Quality a per-ton surcharge of $2.25. 
This surcharge shall apply to each ton of out-of-state 
solid waste received at the disposal site." OAR 340-
61-120(6). 

ORS 459.297 provides: 

11 (1) Beginning on January l, 1991, every person 
who disposes of solid waste generated out-of-state in a 
disposal site or regional disposal site shall pay a 
surcharge as established by the Environmental Quality 
Commission under ORS 459.298. The surcharge shall be 
in addition to any ouier fee charged for dispc5al of 
solid waste at the site. 

"(2) The surcharge collected under this section 
shall be deposited in the State Treasury to the credit 
of an account of the Department of Environmental 
Quality. such moneys are continuously appropriated to 
the department to meet the costs of the department in 
administering the solid waste program under ORS 459.005 
to 459.426, 459.705 to 459.790 and 459A.005 to 
459A.665. 11 
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1 3 ORS 459.298 provides: 

2 "Subject to approva1 by the Joint committee on 
3 Ways and Means during the legislative sessions or the 
4 Emergency Board during the interim between sessions, 
5 the Environmental Quality Commission shall establish by 
6 rule the amount of the surcharge to be collected under 
7 ORS 459.297. The amount of the surcharge shall be 
8 based on the costs to the State of Oregon and its 
9 political subdivisions of disposing of solid waste 

10 generated out-of-state which are not otherwise paid for 
11 under the provisions of ORS 459.235 and ORS 459.297, 
12 459.298, 459.411 to 459.417, 459A.lOO to 459A.120 and 
13 sections 70 to 73, chapter 833, Oregon Laws 1989. 
14 These costs may include but need not be limited to 
15 costs incurred for: 

16 "(l) Solid waste management; 

17 "(2) Issuing new and renewal permits for solid 
18 waste disposal sites; 

19 "(3) Environmental monitoring; 

20 11 {4) Ground water monitoring; and 

21 11 {5) Site closure and post-closure activities." 

22 4 ORS 459.294 was renumbered ORS 459A.ll0 in 1991. Or 

23 Laws 1991, ch 385, § 91. 

24 5 ORS 183.400{4) provides: 

25 "The court shall declare the rule invalid only if 
26 it finds that the rule: 

27 "(a) Violates constitutional provisions; 

28 "(b) Exceeds the statutory authority of ·the 
29 agency; or 

30 "(c) Was adopted without compliance with 
31 applicable rulemaking procedures." 
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1 6 Gilliam County argues that the agency improperly 

2 considered various costs to include as components of the 

3 surcharge. It cites Kids Against the cut v. Wage and Hour Comm., 

4 41 or App 179, 597 P2d 1264. (1979), for the proposition that we 

5 must examine DEQ's "methodology to develop" those costs to 

6 determine whether the agency "failed to act in conformance with 

7 the enabling statute." That infers too much from Kids Against 

s the cut. In that case, we held only that we may look at the 

9 record to see whether the agency made a determination on which 

10 its authority to act was predicated, not that we may consider 

11 whether the method used to reach that determination was correct. 

7 12 Petitioners assert in one short paragraph that EQC 

13 violated ORS 459.305 by including in the surcharge $0.05 per ton 

14 for what EQC calls "solid waste reduction activities related to 

15 reviewing and certifying out-of-state waste reduction and 

16 recycling plans." They argue that certification fees may not be 

17 "lumped into the surcharge levied on all out of state waste," 

18 because they must be "set in accordance with ORS 486.065," which 

19 they believe requires the fee to be set by a rule after a 

20 hearing. Moreover,·they observe, the fee is "subject to review 

21 of the Executive Department and the prior approval of the 

22 appropriate legislative review agency." ORS 459.305(4). 

23 Even assuming, without deciding, that ORS 459.305 is 

24 the exclusive source of authority for EQC to assess the 
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l certification fee, we see nothing in the statute that prohibits 

2 the agency from considering that fee at the same time that it 

3 considers the surcharge and nothing that requires the fee to be 

4 established by a separate rule, rather than as a component part 

5 of a more general rule. We also see nothing in ORS 468,065 

6 (since amended by Or Laws 1991, ch 752, § 15) that requires the 

7 certification fee to be set by a rule after a hearing. 

8 Subsection (l) pertains only to permits issued under various 

9 sections of ORS chapters 448, 454 and 468. Subsection (2) 

10 pertains only to fees for permits issued pursuant to the 

ll specified sections that govern water and air pollution sources. 

12 Subsection (3) describes the costs that the agency may consider 

13 in determining fees for certification of hydroelectric power 

14 projects. Subsection (5) applies only to the specified sections 

15 of chapters 448, 454 and 468. Subsections (4) and (6) are the 

16 only subsections to which ORS 459. 305 ( 4 ). could refer. The former 

17 provides that DEQ may require various documents and reports to be 

18 submitted by those who apply for permits; the latter merely 

19 addresses what must be done with the fees that the DEQ collects. 

20 Neither requires a separate rule or a hearing. 

21 We also see no merit in petitioners' second argument 

22 under ORS 459.305(4). As far as we can tell, that subsection 

23 requires nothing different from the procedure specified under ORS 

24 4·59. 298. Petitioners do ·not explain. any other way that we should 
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l read it, and we decline to try to create an argument for them. 

2 8 No one has raised, and we do not decide, any issue 

3 about the validity of a statutory requirement_ that EQC consult 

4 the Emergency Board, any legislative committee or.legislative 

5 counsel. 

6 9 The quotations are from Tape Recording, Ways and Means 

7 Subcommittee on Tranaportation and Regulation regarding HB 3515, 

8 June 24, 1989, 155B. 

9 10 Respondents concede that, if approval of the surcharge 

10 rule is an executive act, then only the Executive Branch may 

11 approve. or Const, Art III, § l. They also do not argue that 

12 any part of the legislature could approve the surcharge, if 

13 approval is a judicial act. 

14 11 Article IV, section 25, provides: 

15 "A majority of all the members elected to each 
16 House shall be necessary to pass every bill, or Joint 
17 resolution; and all bills, and Joint resolutions so 
18 passed, shall be signed by the presiding officers of 
19 the respective houses . 11 

20 Article V, section 15b(1), provides: 

21 "Every bill which shall have passed the 
22 Legislative Assembly shall, before it becomes a law, be 
23 presented to the Governor; if the Governor approve, the 
24 Governor shall sign it; but if not, the Governor shall 
25 return it with written objections to that house in 
26 which it shall have originated, which house shall enter 
27 the objections at large upon the journal and proceed to 
28 reconsider it. 11 

23 



l 12 We note that several other 1989 enabling statutes that 

2 contained language requiring Committee or Emergency Board 

3 approval were amended in 1991. Those statutes now contain 

4 language similar to that in ORS 448.410(1) (d), which governs the 

5 adoption of fees to certify persons qualified to supervise the 

6 operation of sewage treatment works: 

7 "Subject to the prior approval of the Executive 
8 · Department and a report to the Emergency Board prior to 
9 adopting the fee, * * *· The fees established * * * 

10 shall be within the budget authorized by the 
11 Legislative Assembly as that budget may be modified by 
12 the Emergency Board. " 

13 See also ORS 448.450(l}(d); ORS 453.408(3}; ORS 465.385(2) (b) .. 

14 13 We also note that, even if we were to construe the 

15 language to imply that the Committee would submit EQC's proposal 

16 to the Legislative Assembly, the statute would still establish a 

17 defective process, because all bills must originate in one of the 

18 houses and revenue bills must originate in the House of 

19 Representatives. or Const, Art IV, § 18. 

·20 14 Those include: ORS 459.053(9) (DEQ--fees to repay 

21 department costs and fund operation and maintenance of a 

22 department owned landfill disposal site); ORS 459.125(1) (d) 

23 (Marion County--fees to control and regulate disposal, transfer 

24 and resource recovery sites located in the county); former ORS 

25 459 .• 170(1) (g) (renumbered 459A.025 in 1991) (EQC--fees to carry 

26 out various provisions of the chapter); former ORS 459.200(7} (b} 
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l (renumbered 459A.085 in 1991) (cities and counties--fees_from 

2 persons holding collection service franchises); ORS 459.235 (fee 

3 for permit, to operate a disposal site); ORS 459.236 (permit fees 

4 imposed on all disposal sites to pay for removal or remediat.ion 

5 of hazardous substances); ORS 459.284 (permit fees that are 

6 imposed on governmental unit that has a disposal site to be used 

7 for rehabilitation and enhancement of the area around the sitej; 

8 former ORS 459.294 (renilJllbered 495A.ll0 and amended by Or Laws 

9 1991, ch 385, § 91) and fopner ORS 459.295 (renumbered 459A.120 

10 in 1991) (EQC--schedule of fees for receipt of domestic solid 

11 waste; to be used to reduce environmental risks at waste disposal 

12 sites); ORS 459.305(4) ·(fee for certification that a governmental 

13 unit has implemented recycling opportunity provisions); ORS 

14 459.310 {local governments can impose surcharge on solid waste 

15 received at regional disposal sites); ORS 459.311 (local 

16 governments must charge for remedial action or removal at solid 

17 waste disposal site); ORS 459.335 (user fees set by metropolitan 

18 service district); and ORS 459.509-0RS 459.765 (fees for sale of 

19 new tires and disposal of waste tires). 

20 15 Even without the power to veto administrative rules, 

21 the legislature retains oversight by virtue of ORS 171.572, which 

22 provides: 

23 "The Legislative counsel shall review 
24 administrative rules adopted or proposed for adoption 
25 by state agencies. such review shall be in accordance 
26 with the provisions of ORS 183.710 to 183.725." 
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1 16 Article I, section s, clause 3, of the United states 

2 Constitution provides: 

3 "The Congress shall have Power * * * 

4 "* * * * * 
5 "To regulate Commerce with foreign Nations, and 
6 among the several States, and.with the Indian Tribes." 

7 17 The rules require Oregon landfill operators to remit 

8 the surcharge to DEQ, but do not require them to exact the 

9 surcharge from out-of-state haulers. Accordingly, a landfill 

10 operator can pass the surcharge on to in-state as well as out-of-

11 state haulers in the form of uniformly increased dumping fees. 

12 Nevertheless, because it is interstate commerce that gives rise 

13 to the obligation to pay the surcharge, the rules are subject to 

14 scrutiny under the Commerce Clause. See Fort Gratiot Sanitary 

15 Landfill. Inc. v. Michigan Dept. of Nat'l Res.,~- US~-• 112 S 

16 Ct 2019, ~- L Ed 2d ~- (1992); Evansville Airport v. Delta 

17 Airlines, 405 US 707, 714, 92 s Ct 1349, 31 L Ed 2d 620 (1972); 

18 Pickard v. Pullman Southern Car Co., 117 US 34, 6 S Ct 635, 29 L 

19 Ed 785 (1886). 

20 18 A compensatory fee is not the same thing as a 

21 "compensatory tax," which is a general revenue measure that is 

22 intended to equalize the tax burden between substantially similar 

23 interstate and intrastate transactions. The classic example is a 

24 use tax imposed on goods purchased out of state that is 
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l equivalent to the sales tax that would have been generated had 

2 those goods been purchased in state. See Henneford v. Silas 

3 Mason co., 300 US 577, 57 S ct 524, Bl L Ed 814 (1937) •. Such 

4 taxes permit an individual faced· with the choice of an in-state 

5 or out-of-state purchase to make that choice without regard to 

6 the tax consequences. Boston stock Exchange v. State Tax Col!\In'n, 

7 429 US 318, 330, 97 S Ct 599, 50 L Ed 2d 514 (1977). 

8 Accordingly, when a state enacts a valid compensatory tax, it 

9 does not discriminate against interstate commerce. Complete Auto 

10 Transit. Inc. v. Brady, 430 US 274, 97 S Ct 1076, 51 L Ed 2d 326 

11 (1977); see also Maryland v. Louisiana, 451 US 725, 759-60, 101 s 

12 Ct 2114, 68 L Ed 2d 576 (1981). 

13 19 Petitioners argue that we should apply the reasoning in 

14 a number of cases that address discriminatory health and general 

15 welfare laws and general revenue measures. Regulations that 

16 control conduct to protect some aspect of the health or general 

17 welfare of a state's citizens are valid when preservation of 

18 health or welfare is the law's true purpose and the means chosen 

19 to achieve that objective does not unduly burden interstate 

20 commerce. Maine v. Taylor, 477 US 131, 106 S ct 2440, 91 L Ed 2d 

21 110 (1986); Pike v. Bruce Church. Inc., 397 US 137, 142, 90 S Ct 

22 844, 25 L Ed 2d 174 (1970). However, if the actual purpose or 

23 effect of a health or welfare regulation is economic or resource 

24 protectionism, the law may be invalid. See, e.g., Wyoming v. 
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1 Oklahoma, supra; Hunt v. Washington State Apple Advertising 

2 Comm., 432 US 333, 97 S ct 2434, 53 L Ed 2d 383 (1977); Dean Milk 

3 Co. v. City of Madison, 340 US 349, 71 S Ct 295, 95 L Ed 329 

4 (1951); compare Maine v. Taylor, supra, with City of Philadelphia 

5 v. New Jersey. supra. General revenue measures are taxes imposed 

6 to compensate the state for "providing police and fire 

7 protection, the benefit of a trained work force, and the 

8 advantages of a civilized society." Commonwealth Edison Co. v. 

9 Montana, supra, 453 US at 624. (Citations and internal 

10 quotations omitted.) A state can impose such a tax on those 

11 engaged in interstate commerce if it 

12 "is applied to an activity with a substantial nexus 
13 with the taxing state, is fairly apportioned, does not 
14 discriminate against interstate commerce, and is fairly 
15 related to services provided by the State." Complete 
16 Auto Transit, Inc. v. Brady, supra, 430 US at 274. 

17 When a law satisfies that standard, out-of-state interests pay 

18 their fair share of the costs of running the state. 

19 The statutes and rules here neither regulate conduct 

20 nor impose taxes that support state government generally. The 

21 fees are based on and applied to the provision of a narrow range 

22 of state services that are directly connected to the activity on 

23 which the fees are' imposed. 
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July 23, 1992 

Environmental Quality Commission 
811 SW Sixth 
Portland, Oregon 97204 

Dear Members of the Commission, 

We felt it would be valuable to you to have some 
background information on prescribed burning trends. 
Certain aspects of prescribed burning are experiencing 
major change. 

our smoke management program has three major goals: 

Minimize the smoke impacts into the 11 
Designated protection areas, 

Reduce the emissions from western Oregon 
prescribed burning, 

Help protect visibility in Class I areas during 
the protection period. 

Progress in achieving these goals is discussed below 
and charts are attached which show detailed results. 

The amount of prescribed burn emissions in western 
Oregon has been reduced by over 60%. Total particulate 
levels have dropped from 58 thousand tons to about 21 
thousand tons over the past 13 years (Attachment~l). 

The number of smoke intrusions into Designated areas, 
over the last 10 years, has been reduced over 50%. 
Intrusions have declined from an average of over 30 per 
year to 14 per year (Attachment 2). Attachment 3 shows 
the downward trend in the number of smoke impact hours. 

Visibility in the Cascades, 
has substantially improved. 
all sources in the cascades 

during the summer months, 
Visibility.impairment from 

is shown in Attachment 4. 

I hope this information is of help to you and we would 
be glad to provide you other information as needed. 

Sincerely, 

Don Matlick 
-smoke Management and Fuels Program 

DEM 
cc: Steve Greenwood - DEQ, Air Quality 

Qregon 
DEPARTMENT OF 

FORESTRY 

State Forester's Office 

"STEWARDSHIP JN 
FORESTRY" 

2600 State Street 
Salem, OR 97310 
(503) 378-2560 



.;"" 

PRESCRIBED BURN EMISSIONS 
WESTERN OREGON 

THOUSAND TONS (TSP) 
60r----~--------~~------~~ 

-- .... __ --- --- ---
50 ~------- ----- ...... _ 

------------GOAL 
-------...................... __ _ 

40 f-- ------ ................. . --··.. • ---- -.-,·::-:-::::-:-· ---- ------
... --- -·- ... 

30 ~----- ·------------------'>-----------· .. ·--·-· ··-·---·-·--

20 ~- --- ··----- ····-1__ --=F -·-·- - . ·--·-·- '--·- . ._ ____ -·· , .. -

n 

1 0 ~- .... ---- ---------- •·"·--·-. _,. •... 
1991 DATA 

IS ESTIMATED 

0 L_ 

1979 ! 
'9 

ODF DATA 5/15/9~ 

1985 1990 1995 
2000 I 

--------- ··-·---·J 

"' C1" 
C1" 
IJJ 
() 

::r 
a 
CD 
:' 
CT 

f--' 



'- .l .. :.ct, 
·""'''' 

. ---- -

INTRUSION DATA 
OREGON PRESCRIBED BURNING 

INTRUSIONS/YR 
60 ----- --- ---

IN 1987 4 MORE 
DESIGNATED AREAS 

WERE ADDED. 

50 -·-· -·- ' -' . -· .. ·-·· . ··-·- ·-·- - -·-· -- .. ----- -·---·'--·. ······-·-·----·-------------------·--·· .. ·-·--· .. -----. 

40 
TREND ----- -----

30 -·-· .:.::.:-_~..:=.=--"'- --=·::·:.--=: ::::: _ -- - - - -

20 

'.'f 

10 1-- ---- ------------- ------------ -------------- ---------- - ----------

0 -~ 
1980 p 1985 1990 

ODF DATA j 
L.___ ··-----~ -~---.:.-. _,,_. 

;.. 
rr 
rr 
~' 
0 
:::r 
3 
fi> 
:1 
rr 
,, 



''·' :-"..::, 

~-----------~-------------------------------------- --------

SMOKE IMPACT HOURS 
AVERAGE PER DESIGNATED AREA 

IMPACT HOURS 
60 --

50 ~- ---- ----··--·--··--- ------ -- .. ·--------· --··-

40 ~ ----·-- ·-----··--·-----.. -------·--------------·-----·-· 

30 

20 

10 

0 

~--g;b 
'------""'~L_J_ ~1-

1990 1991 1982 1183 1984 1985 1986 1987 1988 1989 
1,-: 

ODF DATA 3/219# 

-------------------------------------------·--------· - --- -------

:I> 
rr 
rr 
Ill 
0 
::r 
3 
CD 
;:i 
rr 

w 



Visibility Impairment Frequency 
July 4 - Labor Day Weekends 

% of Daylight Hours Impaired 
100.--~~~~~~~~~~~~~~-~~~~~~----~ 

80 ~·---- -------·-·····-·-----------------

~ Observed 

Trend 

60 ~ - --- --------·-·----·····-----·----·-------------- .. ---··---- .. -·-- --· 

40 r --- - ----- c-- -~ ---------------··-··----------·· --· --- ··-·· -·· ··-· 

20 - --

0 
1982 • 1983 1984 1985 1986 1987 1988 1989 1990 

I " · Year I 
Average Data1 for Crater Lake, Mt. Hood, and Central Cascades (From oEo oatal 

:i> 
rt 
rt 
llJ 
0 
:::r 
3 
ro 
::i 
rt 

""· 



Date: 7-22-92 11:41am 
From: Robert Danko:HSW:DEQ 

To: fjhansen:od 
cc: shallock,bob danko 

Subj: Waste Mgt. Tax Credit 

In case it comes up at EQC, I have done some calculations on the tax 
credit #s from Waste Management and how they relate to what we 
estimated would be claimed when we established the tax credit off-set 
as a part of the out-of-state solid waste fee. 

Briefly, after making some fair and reasonable assumptions, it looks 
like the claimed costs are about 80% higher than the #s we used in 
establishing the tax credit portion of the out-of-state fee. So, 
the tax credit part of the out-of-state fee (which ended up 
at $.66\ton) in actuality should have been about $.50\ton higher. 

Waste Management has diposed of about 600,000 tons of out-of-state 
waste for the period from 1\1\91 to 6\30\92 (1\1\91 being the first 
date that the out-of-state fee applies). During the last quarter (4-
6\92) waste was arriving at the rate of 1.2 million tons per year 
with a 57% in-state, 43% out-of-state split. 



NORTHWEST ENVIRONMENTAL ADVOCATES 
July 17, 1992 

The Honorable Barbara Roberts 
Governor of Oregon 
State Capitol Building 
Salem, OR 97310 

National Whistleblower Dear GOV?rnor Roberts : 
Center 
517 Florida Ave,, N.W. 

w .. hingwn,o.c.20002By this letter I am submitting my resignation as a member and 
202-667-7515 • • • 

co-chair of the steering Committee for the Lower Columbia 
Cnl,mbi,/Wilhmm< ' ' t t W t Q 1 ' t I d th ' ' th t R•mW•T'" River Bi-s a e a er ua i y Program. o is wi regre 
ms.w.indA'°"02 and with reluctance because I am not eager to abandon mid-
Port1and,OR91204 , 

stream what has been Northwest Environmental Advocates' very 
significant participation in this effort. However, given the 
decision that you made in March, and the subsequent 
reaffirmations of that decision, I see little choice. It was 
in March, of course, that you and Governor Gardner announced 
that, in addition to rejecting the opportunity to nominate 
the Columbia River to the National Estuary Program (NEP), you 
and he intended to increase the states' commitments to the 
Bi-state Program. 

This supposed increase in commitments has included a variety 
of proposed changes, nearly all of which are a superficial 
response to the serious criticisms leveled at the Bi-State 
Program by my organization and many others since the 
committee was first proposed. These so-called "improvements" 
are intended to make the Bi-state Program look more like the 
NEP, thereby deflecting the disappointment felt by many 
citizens over the rejection of this substantial federal 
program. Appearance does not reflect reality in this 
instance, nor can it make up for much-needed federal dollars. 

I feel strongly that these proposed changes will have little 
substantive effect in rectifying the problems of the Bi-State 
program. They will however, as they are intended to, mislead 
the public. For example, in the face of concerns -- shared 
by every member of the Committee -- that current funding 
levels are inadequate to expand the geographic or substantive 
scope of the studies, let alone do a credible job assessing 
water quality in the current study area, you have made a 
commitment to expand the study scope. In response to 
criticisms of the composition of the committee, based 
primarily on the strings-attached funding mechanism 
associated with the participation of the lower river's 
primary polluters, the weakness of the Committee 
representatives of some constituencies, and the absence of 
many major players, you now propose to add a few agency 
representatives. And, in spite of the unrepresentative 
character of this Committee, you now propose to give the 
Committee some responsibility for management planning. These 

302 Haseltine Bldg., 133 S. W. 2nd Ave., Portland, OR 97204-3526 (503) 295-0490 FAX 295-6634 
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are but a few examples of how the states are now proposing to 
"remedy" the mistake made in 1989, and compounded in 1992, 
when the NEP was rejected and this Committee was formed. 

These remedies, and the Bi-state Program itself, are like 
band-aids stuck on a gaping wound. What is needed for the 
Columbia River Estuary, and the entire Columbia,River Basin, 
is a program like the NEP -- with substantial federal 
involvement and funding and ambitious program goals -- which 
will brealc the stranglehold the ports and pulp & paper 
industry have on this great river system. Until Oregon and 
Washington are willing to recognize that the Columbia River 
is a public resource, not a private one controlled by these 
and other vested interests, little progress can be made in 
studying the river's problems, in planning for solutions, and 
in implementing remedies. 

Unfortunately, the Bi-State Committee is not merely some 
right-minded interim measure that will gather useful data 
between now and whenever a more complete program is 
established. Instead, the Bi-state Committee is being used -
- by the states, the public ports, and the pulp & paper 
industry -- to forestall any more meaningful approach to the 
Columbia's environmental problems. This was the case in 
1989, it was the case in 1992, and it will again be the case 
when a proposal is made for an NEP or some other program that 
threatens the status quo. Today's superficial bolstering by 
the states of the Bi-State Program will make tommorrow•s 
attempts to make progress even more difficult. By making the 
Bi-state appear to be everything that the river needs, the 
Governors perpetuate industry's stranglehold. 

This stranglehold has and will continue to compromise the 
credibility of this program. It is obvious to the public 
that the Bi-State Committee is being used to provide 
credibility for a process that is controlled by industry and 
the ports. The key element missing from this process is a 
spirit of good faith to do what is right for the river, not 
right for these special interest groups. That is the 
difference between how we in the Pacific Northwest treat the 
Columbia and how state governments elsewhere treat the Great 
Lakes, Chesapeake Bay and others. One need only have sat 
through one discussion at the Bi-State Committee -- where 
Committee members viciously criticized the U.S. Fish and 
Wildlife Service for doing its job (conducting studies) and 
even discussed attempting to prevent congress from funding 
studies done by the Service that were not directed by the Bi
state committee -- to realize that this is not a group with 
the best interests of the river at heart. 

To compound the problem, the states are not in a position to 
make good on their promises. I have been told repeatedly 
that the unspoken agenda of the states is to reduce the role 
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of the Steering Committee to that which the law already has 
made it -- namely advisory to the agencies -- under the 
theory that the agencies have the technical staff to do the 
work. Under this scenario, the Committee would merely 
provide comments on a quarterly basis to the agencies. 
Likewise, the states have renewed their commitment to "public 
involvement," another staff-intensive activity which the Bi
state Program is in no position to implement. To date the 
agencies have not provided sufficient technical or 
administrative staff -- in fact, are severely limited -- yet 
we are now expected to believe that, even in this Ballot 
Measure 5 era, substantially more state staffing and 
resources will come to bear on this effort. I do not believe 
this, and I will not be a party to promoting the idea that 
the states of Oregon and Washington are doing all that is 
necessary for the Columbia River, particularly at a point 
when resources for the Bi-State Program are actually being 
reduced. 

Some of the remedial measures proposed are simply too little, 
too late. For example, we argued strenuously for 
participation by the U.S. Fish and Wildlife service when the 
Bi-State Program was being negotiated. We were told in no 
uncertain terms that the industry representatives, upon whose 
participation substantial funding was contingent, would not 
agree to the Service. Now, over two years later, the states 
want to add this agency to give the Committee the aura of 
completeness. This is not leadership; this is policy making 
by tokenism. 

The treatment I have received during my tenure as Co-Chair of 
the Bi-State Committee does not encourage me either. I, and 
the other environmental representative on the Committee, have 
come under personal attack by port and industry 
representatives on the committee. During the debate this 
spring over the 1992 NEP nomination, I was told several times 
by port officials and commissioners, in the course of public 
meetings, that I had a "conflict of interest" in being on the 
Committee and advocating for the NEP. During that same 
period of time, notwithstanding my investment in this program 
and the Washington constituency of my organization, 
representatives of Governor Gardner refused to meet with me 
to discuss the Bi-state Program and the NEP. This treatment 
underscores my belief that all parties are not participating 
in the Bi-state Program in good faith. 

The establishment of a body of public policy whose 
participants had to be approved by private industry because 
private industry was providing partial funding for its work, 
was a serious mistake made in 1989. I cannot in good 
conscience continue to participate in such a program in the 
wake of repeated announcements by government leaders that 
this program will do what everybody admits cannot be done 

3 



with its current constituents and its current minimal 
funding. I cannot and will not be a party to deceiving the 
public. Most of all, I will no longer be a party to a 
process that continues to deny this great river the remedies 
it needs to restore its quality and its spirit. 

Since ly 

~/ .prlA,Ss-10 
Nina Bell 
Executive Director 

cc: Anne Squier 
Fred Hansen, DEQ Director 
Governor Booth Gardner 
Senator Dick Springer 
Senator Ron Cease 
Representative Bob Pickard 
Representative Nancy Rust 
Congressman Ron Wyden 

4 



NORTHWEST ENVIRONMENTAL ADVOCATES 
July 17, 1992 

To: 
From: 
Re: 

Today, I submitted my resignation as a member and co-chair of 
the Bi-state steering Committee to Governor Roberts and Fred 

N,,;,.,1 whiuJ,bJow« Hansen. I have enclosed a copy of my letter to them. I want 
c'""' . to add a few words here to shed any additional light I can on 
517Flmid•A><.,N.W. th f ' t' ' th h th t 'd washingwn,o.c.20002 e reasons or my resigna ion in e ope a I can avo1 
20,..

67
•
7515 any misunderstandings that might arise. 

Columbia/Willamette 
RIVERWATCH • , 
m5.w.zodA,<.#302 At the outset I want to say that I am not resigning because 
'
0

'<1'"d,o•
97204 of any unhappiness with work products of the Committee, the 

agencies or Tetra Tech, although such unhappiness exists. I 
am not resigning because the Governors chose to reject the 
opportunity to nominate the Columbia to the National Estuary 
Program (NEP) earlier this year, although I think this choice 
was misguided in the extreme. I am not resigning because the 
Bi-State Committee takes a lot of work, is frustrating, or 
any other personal reasons. I am resigning for the reasons 
stated in my letter. 

In response to a memo sent out by Jerry Heller, regarding a 
policy group meeting that I was unable to attend, I want to 
also make clear that I had not already "dropped out" over the 
last few months. During that period, I was unable to attend 
Committee meetings, or go anywhere for that matter, because 
of severe symptoms of early pregnancy. I had no choice in 
the matter. I was unable to attend the policy group meeting 
because I had to be out of town to settle a lawsuit. I find 
the insinuation that I have not participated in the Bi-State 
Committee over the last few months for any other reason, to 
be insulting. As I presume Committee members well know, I 
have invested a tremendous amount of time in this program 
since its inception and have not shirked the duties that came 
along with the assignment. In recent weeks I have spent days 
reviewing the Task Reports and providing extensive comments 
to the staff -- a job I would not have done in the absence of 
an on-going sense of commitment to my position. 

I look forward to attending future committee meetings as a 
member of the public. 

cc: Anne Squier 
Fred Hansen 

302 Haseltine Bldg., 133 S. W. 2nd Ave., Portland, OR 97204-3526 (503) 295-0490 FAX 295-6634 
Printed on 100% Unbleached Recycled Paper 



Parking Regulations/Add One 

One of the elements of the parking policy is a restriction on the number of 

parking spaces that can be provided per thousand square feet of any new 

development in the Central Business District as it existed in 1975. But since the rules 

have not applied east of the river, new developments in the Lloyd District can provide 

more automobile parking spaces per thousand square feet of office space. 

"Cars in the Lloyd District have as much impact on the air we all breathe. as cars 

in other parts of the Central Business District," said Bartholomew. "If parking 

regulation makes good environmental sense west of the river, and all evidence 

suggests it does, then it makes sense in the rapidly growing Lloyd District, as well." 

Bartholomew pointed out that the Lloyd District was not seen as a major area for 

high-density business expansion in 1975 when the parking policy was adopted, nor 

was there contemplation of a MAX light rail line. But since then, he said, policy makers 

and the business community have adopted the Central City Plan, expanding the 

Central Business District to include the Lloyd District. 

"If the boundaries are going to expand for business, then they need to expand 

for environmental protection as well," Bartholomew asserted. "To the person breathing 

toxic fumes in central city areas, it makes no difference whether those fumes came 

from east or west of the Willamette River." 

The unequal application parking restrictions imposes unfair economic 

consequences to businesses located west of the Willamette River, said Russell. 

"The parking restrictions amount to a cost placed on business to improve air 

quality," Russell said. "Right now, that cost is being paid by some businesses and not 

others. That hurts some downtown businesses simply because they are located west 

of the Willamette River." 

DEQ has 30 days to either deny the petition in writing or to initiate rulemaking. 

(more) 



Parking Regulations/Add Two 

The application of the parking policy has become an issue because of a 1376-

car parking garage being proposed in conjunction with a new office tower in the Lloyd 

District. The new garage would provide more than double the number of parking 

spaces allowed under the Central Business District parking policy. 

In regard to that specific garage, the coalition has asked the Department of 

Environmental Quality to scale down the permit to comply with the parking policy. The 

coalition contends that the parking structure should have no more than 800 spaces in 

order to be consistent with the rest of the Central City. 

Bartholomew said the coalition hopes the EQC approves a temporary rule 

expanding the parking policy to the Lloyd District before DEQ takes final action on any 

new parking garage permit. 

"We hope the commission sends a clear signal that air pollution control rules 

apply to everyone in the Central City," Bartholomew said. "That will make the 

permitting process much less complicated -- and certainly less contentious -- for 

everyone." 

Charles noted that there are a number of transportation studies under way in 

the Portland Metropolitan area aimed at reducing reliance on the automobile. He 

argued that it would be premature to approve such a large parking structure before the 

study results are in. 

"This parking garage would be the largest commuter parking lot in the State of 

Oregon," Charles said. "At a time when traffic congestion is reaching crisis proportions 

in some areas, it is hard to see how the public could benefit from having such a huge 

garage to attract more automobile traffic to the Lloyd District, an area that already has 

some of the best transit service in the Metropolitan area." 

-- xxx --



1991 ENFORCEMENT CASE STATISTICS 

148 TOTAL CASES 

NO. CASES 

53 78 

31 46 

4 6 

11 16 

1 2 

(1990 cases) 

$669,740 

PAID 

SETTLED 

UNRESOLVED 
(1-i~V"1V1t\ ?evi_d1v1~) 

OTHER 
{Liens/Defaults, 
Withdrawn, etc.) 

CONTESTED 

CONTESTED 

ORIGINAL ASSMT. 

$158,580 

$229,230 

$235,500 

$ 36,980 

$ 1,600 

$ 33,200 

$155,740 
(68% return) 

$ 320 
(20% return) 

.$ 11,000 
{33% return) 



QUESTIONS AND ANSWERS ABOUT PARKING 

Q: What is the Central Business District Parking Policy? 

A: The Downtown Parking and Circulation Policy established a ceiling on parking 
spaces in the Central Business District in Portland and limits addition of parking 
spaces for new development to a maximum ratio of parking space for each 
1 ,000 square feet of building floor space. 

Q: Why was the parking policy adopted? 

A: The policy was adopted primarily to achieve compliance with the federal Clean 
Air Act. During the early 1970s, Portland exceeded federal standards for 
carbon monoxide about one day out of three. The parking policy was adopted 
as part of a larger strategy to reduce auto traffic in downtown Portland and 
increase use of mass transit. Other parts of the strategy included federal 
tailpipe standards for automobiles and an automobile inspection and 
maintenance program. 

Q: Have the air pollution control strategies been successful? 

A: Yes. Since the parking policy was adopted, traffic growth in the downtown area 
has been minimal. The number of carbon monoxide exceedences has dropped 
from roughly one every three days to zero. The last exceedence was reported 
in 1988. 

Q: Why doesn't the parking policy apply to the Lloyd District? 

A: At the time the policy was adopted, the Central Business District did not extend 
east of the Willamette River. Several years ago, the Lloyd District was added to 
the Central Business District -- but the parking restrictions were not included. 

Q: Isn't this a regional issue that extends even beyond the Lloyd District? 

A: Yes it is. In 1975, when the parking policy was adopted, 90 percent of the multi
tenant office buildings in the region were located in what was then defined as 
the Portland Central Business District. Today, the Central Business District's 
share is only 50 percent. The other 50 percent has sprawled out to other areas. 
This has led to serious traffic congestion in suburban areas and worsening air 
quality throughout the region. 

Q: Is anything being done to address the regional issues? 



A: Yes. Three studies are currently under way: 

(1) The Central City Transportation Management Plan study is scheduled for 
completion in early 1993. Among other things, this study will determine if there 
is a carbon monoxide problem in the Lloyd District. According to DEQ, this 
study is expected to lead to a comprehensive parking policy for the entire 
central city area -- including the Lloyd District. 

(2) The Governor's Task Force on Motor Vehicle Emissions in the Portland area 
is developing a regional strategy to maintain air quality standards, with 
emphasis on the regional ozone problem. Their work may lead to legislation. 
Parking standards are among the strategies that will be examined. 

(3) Metro is conducting a Region 2040 study in cooperation with local 
jurisdictions to examine local land use plans for compliance with the 
Department of Land Conservation and Development Transportation rule. The 
LCDC rule requires a 10 percent reduction in per capita vehicle usage in the 
Metro region. 

Q: Why do environmentalists and some business owners favor downscaling the 
1400-car parking garage in the Lloyd District? 

A: The parking structure would be the largest commuter garage in the state of 
Oregon, adding more than double the number of automobile parking spaces 
allowed elsewhere in. the Central Business District under the parking policy. 
The environmental groups and developers who oppose the garage argue that it 
should have to comply with requirements affecting the rest of the Central 
Business District -- at least until key regional studies are completed to address 
the air quality and parking issues region-wide. 



RUSSELL DEVELOPMENT COMPANY, INC. 

STATEMENT BY JOHN W. RUSSELL 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

July 24, 1992 

Good morning. My name is John Russell. I'm President of Russell Development 
Company and the owner of a number of properties within the Portland downtown 
business district. Also speaking today are Keith Bartholomew staff attorney of 1000 
Friends of Oregon, and John Charles, Executive Director of Oregon Environmental 
Council. 

We are here to formally propose adoption of this temporary rule that we believe is 
necessary to protect the air quality of our Central Business District. The temporary rule 
would extend current parking regulations to developments east of the Willamette River. 
It would close a loophole that currently allows virtually unlimited parking for new 
developments in the Lloyd District. This rule was requested in testimony by 1000 
Friends of Oregon in January. 

The need for a temporary rule is critical because a permit application has been 
submitted to DEQ to build in the Lloyd District the largest commuter parking garage in 
Oregon. This high-rise garage would contain 1376 parking spaces -- more than double 
the number allowed for the same type of development west of the Willamette River. 
We believe that DEQ, with EQC's guidance through adoption of a temporary rule, 
should revise this permit to comply with parking limits that apply west of the Willamette 
River. Such a revision would still allow some 800 parking spaces. 

To illustrate how massive the proposed garage is, I have a picture here of the existing 
Morrison East City Parking Garage, with lines showing how large it would have to be to 
accommodate 1376 parking spaces. 

The Parking and Circulation Plan adopted in 1980 currently limits parking for new office 
developments in the downtown business district west of the Willamette River. But the 
same requirements do not yet apply east of the river, even though the central business 
district was expanded to include the Lloyd Center District under the Central City Plan 
adopted by the Portland City Council several years ago. 

200 MARKET BUILDING, SUITE 1515 PORTLAND, OREGON 97201 503•228•2500 FAX (503) 228•3204 
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The parking regulations were among several measures adopted to improve air quality in 
the Portland downtown area. As development and automobile traffic increase, it is 
essential that rules to protect public health -- and the cost of complying with those 
rules -- be extended throughout the Central City. 

·In addition to its public health implications, parking regulation is also an issue of 
economic fairness. The City of Portland is committed to a thriving and vital downtown 
and has extended that commitment to both sides of the Willamette River. For example, 
the density zoning for most of the Lloyd District is identical to this very site. Unequal 
application of parking ratios creates an economic disparity between downtown west of 
the Willamette River and those areas immediately east of the river. Until this loophole 
is closed, DEQ has the worst of all possible policies: a partial regulation. Needless to 
say, with partial regulations, economic activity is encouraged in the unregulated area. 

In effect, the parking restrictions amount to a cost placed on business to improve air 
quality. Right now, that cost is being paid by some businesses and not others. That 
hurts some downtown businesses simply because they are located west of the Willamette 
River. 

The temporary rule is by no means a comprehensive solution to parking and traffic 
issues in the Portland Metropolitan area. Bigger solutions are in the works in the form 
of several major studies. This rule would merely apply reasonable parking policies to the 
unregulated portion of the Central City until comprehensive studies are complete. 

We urge your favorable consideration of the temporary rule. 

Thank you. I would be happy to answer any questions. 



State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: May 12, 1992 

Environmental Quality Commission 

Directory 

Information Report on Proposed Parking for the 600 
Holladay Building 

The purpose of this memo is to provide the Commission with 
general information on parking policies in the region in light of 
the proposed 600 Holladay Building parking project, which was 
initially brought to the attention of the Commission at the 
January 23, 1992, meeting. Specific information on the 600 
Holladay Building parking facility proposal is presented along 
with a brief summary of the Indirect Source Program and · 
alternatives for dealing with the permit application. 

General Background 

During the early 1970 1 s, the 8-hour carbon monoxide standard was 
exceeded in downtown Portland approximately one out of every 
three days. In 1973 Governor Tom McCall submitted the Portland 
Transportation Control Strategy (TCS) to the U.S. Environmental 
Protection Agency as a follow-up, response to the Clean Air Act of 
1970. The TCS included a fledgling Indirect Source review 
program and also outlined measures to reorganize and manage the 
supply of parking in downtown Portland. The TCS indicated that 
the Department was prepared to take over management of parking 
under the Indirect· Source Program if the City of Portland did not 
produce an acceptable management plan. 

In response to the Department's initiative, the city adopted the 
Downtown Parking and Circulation Policy in 1975. The main thrust 
of the parking policy was to stabilize the parking supply with an 
emphasis on developing and encouraging transit access, while 
still providing limited new parking for development projects. 
The keys to management of the parking supply were the adoption of 
an initial ceiling on spaces and maximum ratios of parking to 
building floor space for new developments. With parking 
stabilized, traffic growth in the downtown would be minimized in 
order to take maximum advantage of the federal tail pipe program 
on new cars and Oregon's vehicle inspection and maintenance 
program. 

Under the parking policy (subsequently updated in 1980 and last 
updated in 1985), traffic growth in the downtown was minimal and 
there was rapid progress toward meeting the 8-hour carbon 
monoxide standard. Although singular exceedances (once in a 
year) have been recorded as recently as 1988 in the downtown, two 
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or more exceedances, constituting a standard violation, have not 
occurred since 1984. 

Even though the downtown parking policy has been an apparent 
success in fostering clean air, the parking ceiling and to some 
extent the maximum parking ratios as applied in the downtown have 
been a continuing source of controversy, particularly among the 
business community. In the rest of the region, including areas 
of the city outside the Central Business District (CBD), parking 
is essentially unregulated. Indeed, most jurisdictions specify 
minimum parking ratios instead of maximums, and typically, 
developers generously exceed those minimums. 

To augment the downtown parking supply, while still maintaining 
air quality, the Commission in 1990 adopted a parking offset 
program for the downtown. This has bolstered the number of 
spaces available for new development. However, new developments 
in the downtown must still meet the maximum parking ratio 
requirements, and this has become an issue of concern with 
respect to office developments, such as in the nearby Lloyd 
District and elsewhere in the region, that do not have to meet 
such requirements, but compete for tenants in essentially the 
same market. 

600 Holladay Building--Background Information 

Mary Kile Mccurdy, representing 1000 Friends of Oregon, brought 
the 600 Holladay Building (parking) project to the attention of 
the Commission in the Public Forum segment of the January.23, 
1992, meeting. She requested that the Commission direct the 
Department to extend the regulations of the downtown Portland 
parking policy to the area of the Lloyd Center by Temporary Rule. 
In response to the concerns raised by 1000 Friends, the Director 
made a commitment to review and sign fut11re Portland area 
Indirect Source permits and to examine the Indirect Source Rules 
for possible changes. 

Policy Issues 

The basic issue that was drawn at the January 1992, meeting was 
the apparent disparity in regulatory treatment of office 
projects, for the downtown area versus the Lloyd District, with 
respect to the allowed amount of associated parking. Under the 
City of Portland's parking policy, which has been incorporated 
into the State Implementation Plan, new office developments in 
the CBD are allowed a maximum of 0.7 to 1.0 space per 1,000 sq. 
ft. of gross floor area, depending upon location within the CBD. 
By contrast, the 600 Holladay Building would have a parking ratio 
of 2.9 spaces per 1,000 sq. ft. of gross floor area, assuming 

/ 
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that all the spaces in the garage were made available only to the 
tenants of the new office structure. (The developers, however, 
have indicated in the Conditional Use application to the city 
that the effective ratio would be approximately 1.3 spaces per 
1,000 sq. ft. of gross floor area, after accounting for parking 
space usage by non-tenants.) 

Beyond the apparent regulatory disparity between the downtown and 
the Lloyd District, though, there is a larger issue of an office 
market that has dramatically changed from the 1970 1 s. As an 
example of this change, in 1970 Washington County had 
approximately 1% of the space then occupying downtown Portland. 
By 1990 Washington County office space was equal to approximately 
76% of downtown office space. Accordingly, from an air quality 
perspective there is concern that restrictive parking policies in 
the central city area may only serve to move air quality problems 
to the east side, or the suburban areas of the region. (In 1989 
and 1990 the· highest 8-hour levels of carbon monoxide were 
measured at 82nd Avenue.) Suburbanization of the office market 
may also have ramifications on the generation of ozone precursor 
emissions, not yet well understood. 

The change in the office market provides added impetus to take a
regional approach to parking/transportation/air quality issues. 
There are three significant planning studies under way that may 
have some bearing on the development of new, regionally based 
policies. However, the 600 Holladay Building, by virtue of the 
large size of the parking garage, may have impacts before these 
studies are completed. 

1) The Central city Transportation Management Plan study 
is expected to result in a comprehensive parking policy 
for the entire central city area, including the Lloyd 
Center commercial district. 

2) The Governor's Task Force on Motor Vehicle Emissions in 
the Portland area has begun work to develop a regional 
strategy, including a broad examination of parking 
issues, to maintain air quality standards. 

3) Region 2040 by Metro in cooperation with local 
jurisdictions will examine local land use plans, with 
particular emphasis on addressing the Department of 
Land Conservation and Development, Transportation Rule, 
which includes a requirement for a 10% reduction in per 
capita parking in the Metro region. 

The Central City study, to be completed early next year, will 
determine if there will be any carbon monoxide problem in the 
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Lloyd Bistrict. This study should result in a Parking and 
Traffic Circulation Plan that will insure maintenance of the 
carbon monoxide standards for at least twenty years. The 
Governor's Task Force will determine the extent of the regional 
ozone problem and make recommendations to address them by October 
1992. 

600 Holladay Building (Indirect Source) Permit Issuance 
Alternatives 

The initial Indirect Source Program in the Portland TCS was 
changed to operate statewide on a permit issuing basis in 1975, 
somewhat similar to the industrial permitting program. Certain 
large parking projects (150 or more spaces within the city limits 
of Portland) are required to secure a construction permit from 
the Department. A significant provision of the Indirect Source 
Rules is for the development of Parking and Traffic Circulation 
Plans (P&TCP's). Currently, the only P&TCP in effect is for the 
area of the downtown governed by the city's parking policy. 

The Department received a permit (Indirect Source) application 
for the proposed 600 Holladay Building and associated parking 
garage facility on March 15, 1992. The garage would have a total 
of 1,376 spaces, but the net increase in on-site parking would be 
926 spaces, due to the demolition of the existing two-level, 450-
space facility, which exclusively serves the existing 500 Lloyd 
building. The applicant was notified that the application would 
not be processed until a completed Land Use Compatibility 
Statement (required by Department of Land Conservation and 
Development, Administrative Rule) was received by the Department. 

In the Conditional Use application, required by the city, the 
developers of the 600 Holladay Building have indicated that 450 
spaces in the new parking structure replace the existing two
level parking on the site, and the 450 spaces would be reserved 
for the exclusive use of the existing 500 Lloyd building. 
Additionally, 306 spaces would be held for general commercial 
use. If those spaces are subtracted from the total, then the 
parking ratio for the new building would be approximately 1.3 
spaces per 1,000 sq. ft. of gross floor area (compared to the 
CBD's 0.7 to l.O space per 1,000 sq. ft. of gross floor area). 
According to the developers, the existing office parking demand 
in the Lloyd District is approximately 2 spaces per 1,000 sq. ft. 
of gross floor area, which is satisfied in part by existing area 
surface lots. 

The following alternatives for regulatory action appear to be 
relevant in light of the above information: 
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1) Issue a relatively unrestrictive permit for the proposed 
project, given there is no known existing carbon monoxide 
problem in the area. 

2) Place restrictions on parking for the 600 Holladay Building 
project that limit parking to the ratios allowed in the 
Portland downtown area, or ratios appropriately scaled to 
the level of future Lloyd District transit service. This 
could be accomplished through extending the boundary of the 
present Parking and Traffic Circulation Plan (the CBD 
parking policy) to encompass the Lloyd District. 

3) Restrict the parking to the uses proposed as a part of the 
Conditional Use application to the city. 

4) Limit the parking of the 600 Holladay Building and future 
new facilities through changing the Indirect Source Rules to 
develop a regionally based schedule of maximum parking 
ratios. The intent would be to make the Indirect Source 
Rules compatible with the parking space per capita reduction 
required by the Department of Land Conservation and 
Development, Transportation Planning Rule. In order to gain 
the time n~cessary to develop the ratios and apply the 
appropriate one to the proposed project, the Department 
would need to apply OAR 340-14-020(4)(b), which allows the 
Director to invoke additional measures to gather facts 
regarding a permit application. 

5) Wait until recommendations of the Governor's Task Force are 
complete before considering regional parking ratios, since 
this is one of the strategies under deliberation by the task 
force. 

Additional Considerations/Evaluation 

1) Uncertainty will remain for at least a few more months until 
the air quality modeling work on the Central city 
Transportation Management Plan study is completed as to 
whether there could be future, localized air quality 
problems in the Lloyd District. 

2) Limiting parking use to the developer's proposal to the city 
(i.e., 756 spaces = 450 for existing Lloyd Tower + 306 
"General Commercial" would not be made available to tenants 
of the new office tower) would come close, but still exceed 
the CBD maximum parking ratio. 

3) Even if the Lloyd District parking ratios for new 
development were made equal to those in effect for the CBD, 
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such action would still not address the larger regional 
problem and equity issues posed by suburban office parking. 

4) Several months of technical work would be necessary to 
determine a reasonable set of regional parking ratios that 
would be compatible with the Department of Land Conservation 
and Development, Transportation Planning Rule. The 
following major tasks would need to be accomplished in order 
to derive a set of regional parking ratios: 

/ 

·1) Determine the existing inventory of commercial 
parking spaces and the corresponding per capita 
ratio (2 to 3 months); 

2) In coordination with Tri-Met and Metro, determine 
future mode shares on a subregional basis for 
transit and carpooling (2 to 3 months); 

3) Based on steps 1 and 2 and the 10% reduction in 
per capita parking, determine a set of regional 
parking ratios for new developments {l to 2 
months). 

steps 1 and 2 could take place concurrently. 
necessary fact finding process could probably 
accomplished within a five-month period. 

Thus, the 
be 

5) The Governor's Task Force holds its third meeting on June 2, 
1992 to receive presentations on similar types of studies 
conducted elsewhere in the country. The remaining schedule 
of task force meetings is listed below. 

June 25 

July 22 

(First look at potential vehicle emission 
reduction strategies) 

(Presentation of evaluation and analysis of 
potential vehicle reduction strategies) 

August 27 (Consideration of selected strategy packages 
and draft recommendations) 

September 22 (Final recommendations) 

6) In consideration of time periods in the above outlined items 
4 and 5, the 600 Holladay Building and others could be held 
up under OAR 340-14-020(4) (b) while fact finding measures 
are undertaken to determine the appropriate parking ratios. 

Legal Authority 
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ORS 468A; OAR 340-20-100 through 20-135; OAR 340-14-020(4)(b) 

Recommendation 

The Department recommends that we seek clarification on the use 
of the 306 non-tenant, "General commercial" parking spaces. In 
addition, we recommend that we coordinate with Tri-Met, Metro and 
the City of Portland regarding any additional appropriate 
requirements which should be attached to any permit issued.and 
attach such conditions to the permit, including restrictions on 
the 306 spaces. We recommend proceeding with these actions while 
not awaiting the actions in the above listed items 4 and 5. 



News Release 

Friday, July 24, 1992 

Contact: Ginny Burdick 
244-1444 

John Pihas 
222-3100 

ENVIRONMENTAL GROUPS. BUSINESSMAN JOIN IN PETITION TO EXTEND 
POWNTOWN PARKING REGULATIONS TO LLOYD CENTER DISTRICT 

PORTLAND -- A coalition of environmental organizations and a Portland office 

building owner asked the Oregon Department of Environmental Quality (DEQ) today to 

close a major loophole in air pollution rules that currently allows virtually unlimited 

parking for new developments east of Willamette River. 

Appearing before the EQC were Keith Bartholomew, staff attorney for1000 

Friends of Oregon; John Charles, executive director of the Oregon Environmental 

Council; and Portland businessman John Bussell. 

They submitted a petition asking the EQC, the policy and rule making board for 

the Department of Environmental Quality, to adopt a temporary rule placing the same 

parking restrictions on the Lloyd Business District as currently apply in the Central 

Business District west of the Willamette River. The Lloyd District was designated part 

of the Central Business District several years ago under the Portland Central City Plan. 

The parking policy is aimed at reducing pollution from automobiles. It has been 

in effect in the Central Business District west of the Willamette River since 1975. The 

policy was part of a strategy to bring the City of Portland into compliance with federal 

Clean Air Act standards. 

(more) 
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May 29, 1992 

Chairman William Wessinger 
Environmental Quality Commission 
c/o Department of Environmental Quality 
811 SW 6th Avenue, 6th Floor 
Portland, OR 97204 

Re: Indirect Source Permit - 600 Holladay Building 

Dear Chairman Wessinger and Fellow Commissioners: 

This office represents S-PAC, a joint venture 
consisting of Schlesinger Company, Inc. and Pac Properties (a 
subsidiary of PacifiCorp), the developer of the 600 Holladay 
Building located in the Lloyd District of Portland. We 
understand that the Commission has expressed interest in the 
parking facility for this project with regard to its 
relationship to air quality and transportation objectives for 
the District and metropolitan region. To this end, Mr. Hansen 
has provided you with a memorandum dated May 12, 1992 on 
parking policies in the region and the status of our pending 
Indirect Source permit application for consideration at your 
upcoming meeting on June 1, 1992. The purpose of this letter 
is to provide the Commission with background information 
regarding the 600 Holladay Building project and to address 
certain policy issues raised in Mr. Hansen's memorandum. 

The 600 Holladay Building project, which consists of 
approximately 491,737 gross square feet of commercial office 
and retail space and an adjacent parking facility containing 
1,376 spaces. The site currently supports a 450 space parking 
facility serving the Lloyd 500 office building. The existing 
parking structure will be removed to allow for construction of 
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Report of Hearings Officer Decision 
In Uncontested Case 

92-00164 cu 
Page 3 

Approval of an adjustment to allow service vehicles to back out of the facility into a public right-of
way at N.E. 6th Avenue, north of Hassalo Street, subject to the following condition: 

L. Prior to occupancy, an audible warning device to alert pedestrians to the presence of vehicles 
entering the right-of-way from the loading facilities shall be installed in the building. 

Basis for Decision: Staff Report in 92-00164 CU, Exhibits A through J 3, and the hearing 
testimony of Jerry Brock (Bureau of Planning), Rich Cassidy (Bureau of Parking Management), 
and Steven Pfeiffer (Applicant's Representative). 

! . 
~J 
~~,_.;~~L-....:..C__!.l_._..:::.)...:::...:::.~-

Phil p E. <)irillo 
Hearings Officer 

Decisions of the Hearings Officer may be-appealed to City Council. Unless appealed, this 
Decision of the Hearings Officer is effective on MAY 23. 1992, the day after the last day to appeal. 

ANY APPEAL OF TIIIS ACTION BY THE HEARINGS OFFICER MUST BE FILED AT THE 
PERMIT CENTER ON THE FIRST FLOOR OF THE PORTLAND BUlLDING, 1120 S.W. 5TH 
A VENUE, 97204 (796-7526) NO LATER 1HAN 4:30 P.M. ON MAY 22. 1992. An appeal fee 
of $616.00 will be charged (one-half of the application fee for this case). 
Information and assistance in filing an appeal can be obtained from the Bureau of Planning at the 
Permit Center. 

Failure to raise an issue by the close of the record at or following the final hearing, in person or by 
letter, precludes appeal to the Land Use Board of Appeals (LUBA) based on that issue. 

Failure to provide sufficient specificity to allow the review body to respond to an issue raised 
precludes appeal to LUBA based on that issue. 

Recording the final decision. If this proposal is approved, it must be recorded at the City 
Auditor's office within 14 days of final approval. If the decision is not recorded, it will 
be void. The applicant, builder, or their representative can record the decision by going to the 
City Auditor's office in City Hall, 1220 S.W. 5th Avenue, Room 202; Portland, Oregon. The 
Auditor will charge a fee, and will record this decision with the County Recorder. A building or 
development permit will be issued only after this decision is recorded. 



CITY OF 

PORTLAND, OREGON 
HEARINGS OFFICE 

Hearing Date: 
Decision Mailed: 
Last Date to Amieal: 
Effective Date (if no ap_peal): 

April 27, 1992 
May 8, 1992 
May 22, 1992 
May 23, 1992 

REPORT OF HEARINGS OFFICER DECISION IN UNCONTESTED CASE 

File No.: 92-00164 CU 

Applicant: S-PAC, c/o Paul Schlesinger, Schlesinger Company, Inc., 610 S.W. Alder Street, 
#1221, 97205. 

Owner: Pacific Development (Property), Inc. and Lloyd 500 Building Partners, Ltd. (Mary 
Oldshue, Officer), 825 N.E. Multnomah, #1275, 97232. 

Location: 600 Holladay Street, bounded by N.E. Holladay Street, 6th Avenue, 7th Avenue and 
Mulmomah Street 

Legal Description: TL 1 of Blocks 80 and 81 and Lots 3-6 Block 81, Holladay's. 
) 

Ouaner Section: 2931. Neighborhood: Lloyd/Coliseum District 

Z.Oning/Designations: CXd, Central Commercial with design overlay. 

Land Use Review: Conditional Use and Adjustment for a parking structure. 

Decision: It is the decision of the Hearings Officer to adopt the facts, findings, and conclusions of 
the Bureau of Planning in Sections I, II, and ill of their Staff Report and Recommendation to the 
Hearings Officer dated April 17, 1992, and to issue the following approval: · 

Approval of the Conditional Use request for commercial parking, subject to the following conditions: 

A. Prior to occupancy S-PAC will submit a plan to the Parking Manager to determine the priority 
by which the 306 commercial parking spaces will be made available to multiple users, visitors 
or other district events. 

B. S-PAC will submit an annual report on the Transportation Demand Management (TDM) and 
parking management programs to the Parking Manager beginning on July 1 or January 1, 
whichever is at least six months following occupancy, and thereafter annually on the same 
date. The report will include parking supply allocation, short-term (under four hours) and 
long-term parking and the carpool utilization of spaces, parking rates, an evaluation of TDM 
measures implemented, and annual mode split or A YR survey results. 

C. S-PAC will submit a TDM Update five years after the first annual report which reflects 
changes in the district and includes new Average Vehicle Ridership (A YR) goals. 
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D. PacifiCorp will conduct a baseline employee/contractor travel survey usingat their current 
locations for employees/contractor to be located in the building (using, as a minimum, the City 
of Portland survey (see Exhibit Gl, Figure 2) and submit the results to the Parking Manager 
in order to determine existing travel mode split data before moving to the new location as a 
consideration in determing potential future long-term A VR goals for PacifiCorp at the 600 
Holladay site. 

E. The applicant is required to implement the Committed TDM measures, as described in the 
Kittelson TDM Report dated February 1992: 

1. On-site Transportation Coordinator 
2. Provision of on-site services (i.e., retail, health club, banking) 
3. Fleet vehicles 
4. Bike parking and bicyclist service facilities 
5. Constrained parking 
6. Parking rates 
7. Transit oriented building entrances 
8. Carpool parking at preferred location 
9. On-site transit ticket sales 

10. Work to improve bus route service 

F. The owner/applicant will include in the on-site transportation coordinator's duties (as set forth 
on reference page 15 of the applicant's TDM) the responsibility of providing extensive 
information to tenant's employees regarding Tri-Met's rideshare program. 

G. Prior to occupancy, stops for any shuttle operated for users of the 600 Holladay garage for 
event or employee parking will be reviewed by the City Traffic Engineer, to assure traffic 
safety and proper on-street parking utilization. 

H. Prior to the issuance of building permits, the applicant will submit a plan for review and 
approval by the Portland Department of Transportation (POOT) to address the potential 
problem of service vehicles access/egress routes crossing the MAX tracks and N.E. Holladay 
Street sidewalks. 

I. All improvements within the public right-of-way will be designed and constructed in 
accordance with the requirements of the City Engineer under a street improvement permit from 
+lu .. ll:n .... ao.11-. oFT.,.a"eo"n.rio.tinn Pnmm" """"''""" u..n .... ...,.Y-1.........._U _..._ JL.LU..O.•.,pv.a....u. ...... vu . ......., ...... 6 u,.,..,.._....._ ... 6• 

J This decision must be recorded at the City Auditor's Office, as described below. 

K. A building permit, occupancy permit, or development permit will be obtained before carrying 
out this project. At the time they apply for a permit, or as indicated in the above conditions, 
permittees will demonstrate compliance with: 

• All conditions imposed here. 
• All applicable development standards, unless specifically exempted as part of this 

land use review. 
• All requirements of the Building Code 
• All provisions of the Municipal Code of the City of Portland, and all other applicable 

ordinances, provisions and regulations of the City. 
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the new project. 'The 600 Holladay Building will be located on 
the southern portion of the two-block site adjacent to the 
Holladay light rail station. The building portion of the 
project consists of two subgrade levels and 21 above grade 
levels of office, retail and support space. The office 
building and parking facility have received all necessary land 
use approvals from the City of Portland, including Design 
Review for the entire project and Conditional-Use approval for 
the 306 commercial spaces in the parking facility. 

In his memorandum of May 12, Mr. Hansen identifies 
two issues of potential interest to the Commission. The first 
issue pertains to the difference in parking regulation for 
office development in the Central City and the second issue 
relates to the implications of the 600 Holladay project for 
ongoing planning activities pertaining to regional air quality. 
We offer the following comments and information regarding key 
attributes of the project for your consideration. 

Parking Regulation within the Central City. 

The city of Portland adopted the Downtown Parking and 
Circulation Policy of 1975 to address air quality concerns 
affecting the west side of the Central City. This policy 
(updated in 1988 and 1989) establishes a maximum ratio of 0.7 
to 1.0 parking spaces per 1,000 square feet of gross floor area 
of new office development within the affected area. Due to the 
availability of superior transit service and the development of 
numerous parking structures within the west Central City, 
office and retail development has continued under this policy. 

Although the Lloyd District and other parts of the 
metropolitan area have historically exceeded the above ratios, 
it is a result of the reduced transit service and availability. 
Indeed, under the current Tri-Met survey.and Metro's model mode 
split estimate for the Lloyd District, tenant parking demand 
for the 600 Holladay project is approximately 1,058 spaces. 
However, and as noted by Mr. Hansen, parking availability 
within the facility for building tenants has deliberately been 
reduced to a total of 450 spaces in an effort to encourage 
transit ridership. In addition to these limited tenant spaces, 
the remaining spaces within the parking facility are allocated 
as follows: 

PDXl-8743.1 



STOEL R.l.YES BOLEY 
JONES & CR.EY 

Chairman William Wessinger 
May 29, 1992 
Page 3 

Lloyd 500 Building (Adjacent) 
Fleet Parking for Major Tenant 
Short Term Visitor Parking 
Handicap Parking 
Leased Tenant Reserved Parking 
Commercial Parking (non-tenant) 

450 spaces 
100 spaces 

30 spaces 
20 spaces 
20 spaces 

306 spaces 

Compliance with this allocation will be assured through tenant 
lease agreements in conjunction with monitoring procedures 
imposed by the City of Portland 

Under the above parking allocation, the number of 
parking spaces available to tenants of the 600 Holladay 
Building is limited to 620 spaces, or 1.26 spaces per 1,000 
square feet of gross floor area. The provision of 450 spaces 
in the Holladay structure will replace the existing parking 
spaces for tenants of the Lloyd 500 Building. The parking 
ratio for this adjacent office building is currently and will 
be 1.33 spaces for 1,000 square feet of gross floor area. 
While these parking ratios are slightly higher than the ratios 
applicable to the west Central City area, these numbers reflect 
a substantial reduction from historic ratios within the Lloyd 
District of 3.5 spaces per thousand in 1985, and 2.2 spaces per 
thousand in 1992. Moreover, the relatively low parking ratio 
available to the 600 Holladay Project is particularly 
significant in light of the well known and documented current 
disparity in transit service between the Lloyd District and the 
west Central City area. 

For the above reasons, we believe that the proposed 
parking supply to be made available to the 600 Holladay Project 
and the adjoining Lloyd 50.0 Building is favorable in comparison 
to the ratios applicable to the west Central City and, 
accordingly, is consistent with the parking policy codified in 
the Downtown Parking Circulation Policy. The relatively low 
tenant parking ratios associated with the project, together 
with the extensive transportation demand management and transit 
incentive measures imposed by the City of Portland, serve to 
further the Commission's goal of reducing vehicle miles 
traveled and increasing reliance upon transit service. 

Indirect Source Permit - Air Quality and Transportation 
Objectives 

Citing pending planning studies addressing regional 
air quality and transportation issues, Mr. Hansen raises the 

PDXl-8743.1 
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question of what impact, if any, approval of the Indirect 
Source Permit for the 600 Holladay parking structure may have 
upon eventual implementation of these analyses. We recognize 
and support the goal of the Department and the commission to 
maintain air quality and reduce vehicle miles traveled within 
the metropolitan region. We believe that the 600 Holladay 
parking facility is consistent with these objectives, and may 
simplify any implementation of the analyses. 

To assure increased transit ridership and maintain a 
favorable mode split for the 600 Holladay project and the 
immediate developed area, S-PAC and the City of Portland have 
developed to be implemented an aggressive Transportation Demand 
Management Program as a condition of project development. The 
mandatory conditions contained in the Hearings Officer's Order 
include, in part, the following measures: 

PDXl-8743.1 

Prior to occupancy, S-PAC will submit a 
plan to the Parking Management to determine the 
priority by which the 306 commercial spaces will 
be made available to multiple users, visitors or 
other district events. 

S-PAC will submit an annual report on the 
Transportation Demand Management (TDM) and 
parking management programs to the Parking 
Manager beginning on July 1 or January 1, 
whichever is at least six months following 
occupancy, and thereafter annually on the same 
date. The report will include parking supply 
allocation, short-term (under four hours) and 
long-term parking and the carpool utilization of 
spaces, parking rates, and an evaluation of TDM 
measures implemented, in annual mode split or 
ABR survey results. 

The applicant is required to implement the 
Committed TDM measures, as described in the 
Kittelson TDM report dated February 1992: 

1. On-site Transportation Coordinator; 

2. Provision of on-site services (i.e., retail, 
health club, banking); 

3. Fleet vehicles; 
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4. Bike parking and bicyclists' service 
facilities; 

5. Constrained parking; 

6. Parking rates; 

7. Transit oriented building entrances; 

8. carpool parking at preferred location; 

9. on-site transit ticket sales; and 

10. Work to improve bus route service. 

A copy of the Hearings Officer's written order is attached for 
your review and reference. 

As you can see, the City of Portland has taken 
substantial steps to assure that current and future use of 
parking within the 600 Holladay structure remains transit 
oriented. As Mr. Hansen notes in his recommendation to the 
Commission, it is appropriate to ensure that the 306 commercial 
parking spaces within the facility are utilized primarily for 
non-tenant parking. Citing this same concern, the Hearings 
Officer imposed the initial condition noted above to provide a 
specific means of implementing this policy objective over the 
life of the facility. 

For the above reasons, S-PAC supports the 
Department's recommendation that the Indirect Source permit be 
issued in the ordinary course, subject to coordination with the 
city of Portland regarding implementation of the above 
referenced condition regarding the 306 commercial spaces. The 
extraordinary transportation demand management and transit .. 
incentive measures imposed by the City of Portland set a new 
standard for the area and there is no basis for a conclusion 
that the proposed 600 Holladay parking structure is 
inconsistent with current regulations regarding parking and air 
quality. To the contrary, we belive that the parking facility 
and the project as a whole are transit supportive and will be 
instrumental in encouraging the improvement of current transit 
service and mode splits for the Lloyd District. 

PDXl-8743.1 



STOEL RJVES BOLEY 
JONES&CR.EY 

Chairman William Wessinger 
May 29, 1992 
Page 6 

Thank you for the opportunity to present these 
comments. We would be happy to answer any questions the 
commission may have at the upcoming public meeting on June 1, 
1992 or during any subsequent proceedings. 

very truly yours, 

~.Pf 
SLP:bak 
cc: Mr. Fred Hansen (by messenger) 

Mr. Steve Greenwood (by messenger) 
Mr. Howard Harris 
Mr. Robert Stacey 
Ms. Elsa Coleman 
Mr. Larry Knudsen (by messenger) 

PDXl-8743.1 



Mr. Fred Hansen 
Director, Department 

July 2, 1992 

of Environmental Quality 
811 SW sixth Avenue 
Portland, OR 97204 

Re: Indirect Source Permit for 600 Holladay Building 

Dear Fred: 

Enclosed are the comments we presented to the Environmental 
Quality Commission in January, expressing our concern about the 
air quality and transit impacts of the 600 Holladay Building 
parking garage. Keith Bartholomew of our office testified before 
the Commission on the indirect source permit. We assume our 
January testimony is part of the record on the indirect source 
permit, but if it is not, we request that it be added to the 
record. 

Thank you. 

truly yours, 
!// l! r··. 
/v+tc 1

. 
\ ) 

very 

Mary Kyle Mccurdy 
staff Attorney 

/raf 

enclosure 

300 WILLAMETTE BUILDING 534 S.W. THIRD AVENUE PORTLAND, OREGON 97204 
(503) 223-4396 FAX (503) 223-0073 



Testimony of 1000 Friends of Oregon 

before the Environmental Quality Commission 

January 23; 1992 

Pacific Development recently held a preapplication conference 
with the city of Portland for a land use permit that, among other 
items, would allow the construction of an 11-story parking 
structure containing approximately 1400 spaces. To the best of 
our knowledge, this structure, if built, would be the largest 
parking garage in Oregon. Pacific Development has yet to file a 
formal application for the construction of the garage, but it 
appears from reports in the press that the application filing is 
imminent. 

1000 Friends of Oregon opposes the erection of this garage. We 
request the EQC to adopt temporary regulations applying the 
current parking standards now in place for the Portland Central 
Business District (CBD) to the entire metropolitan region. We 
urge the Commission to direct its staff today to prepare draft 
temporary rules that can be adopted. by the Commission at a future 
meeting. 

The corner stone of the State Implementation Plan for Air Quality 
in the Portland area is the Downtown Parking and Circulation 
Plan, better known as the "parking lid." The lid, which places 
strict limitations on the construction of new parking spaces, has 
been very successful at reducing carbon monoxide (CO) emissions 
downtown: there has not been a single CO violation recorded since 
1984. 

The lid, however, is in danger--and all of Portland's air quality 
with it. currently, the lid applies only i.n the limited area of 
Portland's CBD. At the time of the lid's inception (1975), this 
may have made sense: approximately 90% of the multi-tenant 
office buildings in the region were located in the CBD. Because 
these buildings represented the destination of a significant 
percentage of the region's workforce, limiting the restrictions 
on parking to the CBD was logical. · 

In 1992, however, the picture is quite different. Today, the 
Central City's share of the region's multi-tenant office market 
is only 50%--the other 50% has sprawled out, away from the 
central core of the city and its hub of transit service. The 

300 WILLAMETTE BUILDING 534 S.W. THIRD A VENUE PORTLAND, OREGON 97204 
(503) 223-4396 FAX (503) 223-0073 
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result? Massive suburban traffic congestion and worsening 
regional air quality. 

Last year, DEQ reported that in the tri-county metropolitan area 
the amount of vehicle miles traveled (VMT) on state highways 
increased by over 40% between 1982 and 1988; the area's 
population during the same period, however, grew by only 5%. In 
other words, VMT increase was eight times greater than the 
increase in population. Where was all of this extra driving 
occurring? Not in the CBD, but in the far flung reaches of the 
region. 

The air quality impact of these enormous increases in driving has 
been dramatic. DEQ's 1990 Annual Air Quality Report shows 6 days 
of ozone excedences between 1988 and 1990: "On hot summer days 
during 1990, ozone levels rose above the standard four times at 
an ozone monitoring site southeast of Portland. This represents 
the worst year in terms of the number of days above the standard 
since 1981 and the third worst in terms of peak ozone levels (at 
that site)." The primary cause of these excedences? 
Automobiles. 

If left unchecked, we can expect these dire circumstances only to 
get worse. It is time we revisit our approach to air quality in 
the Portland region. Specifically, our air quality strategies 
must to treat the region as a whole. In short, we must 
regionalize the parking lid. 

The city of Portland's Central City Transportation Management 
Plan indicates that the uneven application of the parking lid is 
largely responsible for the office flight from the CBD. It is 
axiomatic that placing a restriction on a desired activity in one 
area and providing no restrictions on the same activity in 
another area will tend to focus the activity were the 
restrictions are the least. Technical literature and universal 
experience have shown that the best urban form for alternative 
modes of transportation is one that is based on a single, high 
density central core. 

If the region and the state wish to promote decentralization of 
the Portland area, and thereby increase the amount of automobile 
driving and ozone pollution, the answer is simple. Do nothing; 
the uneven application of the parking lid appears to be a 
sufficient incentive to assure continued flight from the CBD. 
If, however, we wish to reverse the current trends of increased 
driving and decreased air quality, we must start treating the 
region uniformly. The first and most obvious step is to apply 
parking restrictions region-wide. 
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The proposal by Pacific Development is a good starting place for 
EQC. The proposed parking lot is located in the Lloyd District, 
just outside of the CBD and its parking lid. It is immediately 
adjacent to a station on the Banfield MAX line and is within 
walking distance of the Colosseum Transit Center. With this 
abundance of transit service, the opportunities for transit
oriented development on the site are enormous. Allowing the 
construction of a 1400 space parking is probably the worst thing 
that could happen for this property. First, it will greatly 
reduce the amount of land available for transit-oriented 
development. Second, it is likely that the lot would serve as a 
remote parking site for downtown businesses, thereby reducing the 
effectiveness of the existing CBD parking lid. 

Currently, builders of parking structures containing more than 
150 spaces must obtain an indirect source permit from DEQ. 
Because there are very few standards that apply outside of the 
CBD, however, the process of getting an indirect source permit 
for an extra-CBD site is not much more than a formality. The 
Central city Transportation Management Plan is designed to 
develop a series of regionwide strategies for air quality 
management. That process, however, is likely to take two years 
or more before the new standards are in place. In the meantime, 
there is a policy vacuum. 

To fill that vacuum and to ensure that the region does slide 
further into ozone polluted sprawl, 1000 Friends of Oregon urges 
the EQC to adopt temporary regulations covering indirect source 
permits for parking structures. For the sake of simplicity and 
expediency, we recommend that the Commission adopt the current 
standards now in place for the Portland CBD. and apply them to 
the entire metropolitan region. We urge the Commission to take 
the first step in this direction today by directing its staff to 
prepare draft temporary rules that can be adopted by the 
Commission at an upcoming meeting. 

Thank you. 
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RESOLUTION No. 

Establish a Clean River Funding Task Force to recommend policies and principles to govern 
the allocation of costs for the City of Portland's Combined Sewer Overflow (CSO) 
Control Program. 

WHEREAS, the City of Portland has embarked upon a program to address the water quality 
problems associated with untreated overflows from the City's combined sewer system; 
and 

WHEREAS, the City of Portland has entered into an agreement with the Environmental 
Quality Commission to control CSO's in accordance with the terms of a Stipulation 
and Final Order signed on August 5, 1991; and 

WHEREAS, consulting engineers are working at the direction of the Bureau of Environmental 
Services to prepare a facilities plan which evaluates alternative methods for abating 
pollution attributable to CSO's; and 

WHEREAS, all known or potential methods of complying with the terms of the Stipulation 
and Final Order are estimated to cost in excess of $500 million; and 

WHEREAS, during the deliberation of the Cost Alternatives Task Force on Mid County 
sewer construction financing, there was considerable discussion of cost sharing equity 
among old and new sewer ratepayers; 

WHEREAS, a financial plan will be prepared and will accompany the facilities plan when 
submitted by the City of Portland to the Environmental Quality Commission; and 

WHEREAS, the CSO control program represents a significant financial obligation to the City 
· and to those who will enjoy the benefits of this program, regardless of which 

abatement strategy is approved for implementation and the Council wishes to assure 
the equity of financing plans for the construction and operation of the City's sewer 
utility; 

NOW, 1HEREFORE, BE IT RESOLVED that the City Council establishes a Clean River 
Funding Task Force with purpose, scope of work, and membership as outlined in 
Exhibit A. This Task Force will advise the Bureau of Environmental Services on the 
policies and principles to be incorporated in the financial plan which allocates costs of 
the CSO control program. 

Page 1 of 2 



RESOLUTION No. 

BE IT FURTHER RESOLVED that: 

1. the Bureau of Environmental Services will provide staff support to the Clean 
River Funding Task Force; 

2. the Clean River Funding Task Force will submit an initial report to the Bureau 
of Environmental Services, recommending a philosophy and set of values for 
funding Portland's CSO control program; 

3. the Clean River Funding Task Force will report its draft of specific 
recommendations to the Bureau of Environmental Services by December 15, 
1992; 

4. the Clean River Funding Task Force will convene public hearings on the draft 
recommendations following submittal to the Bureau of Environmental Services; 
and 

5. the Clean River Funding Task Force will submit its final recommendations, as 
appropriately modified to account for public testimony, to the Bureau of 
Environmental Services by February 1, 1993. 

·Adopted by the Council\ 

Commissioner Earl Blumenauer 
M1N:JSB:lda 
July 21, 1992 
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BARBARA CLARK. 
Auditor of the City of Portland 
By 

Deputy 



EXHIBIT A 

Background 

The City of Portland's commitment to controlling combined sewer overflows (CSO's) is 
embodied in an agreement with the Oregon Environmental Quality Commission called the 
Stipulation and Final Order (SFO). This SFO was enacted August 5, 1991. To meet the 
terms of this agreement, many concurrent activities must occur. A facilities plan is being 
prepared to evaluate methods and costs for abating pollution attributable to CSO's. Interim 
control measures and "fast track" implementation opportunities are also being pursued to 
reduce the impact of CSO's in the near term. By July l, 1993, the City will submit to the 
Environmental Quality Commission a recommended facilities plan. Accompanying the 
facilities plan will be a program management plan demonstrating the City's capability to 
implement the facilities plan, and a financial plan showing how the City intends to pay the 
costs of cso control. 

Task Force Purpose 

A key factor in successfully implementing the program will be the financial plan. This Clean 
River Funding Task Force is expressly created to focus attention on the policies and 
principles that should govern the allocation of CSO program costs, regardless of which CSO 
abatement methods are selected. The product of this Task Force's deliberations is not 
intended to be the financial plan itself. Rather, this Task Force is being asked to prepare for 
the Bureau of Environmental Service's consideration the policy foundation upon which the 
financial plan should be constructed. Preliminary program cost estimates will likely be 
changed and refined as more detailed planning and design information becomes available. 
Nonetheless, the policies and principles governing the allocation of these costs should be 
rooted in fundamentally sound policy that will not change as engineering design evolves. The 
Bureau of Environmental Services seeks the Task Force's advice on what these fundamental 
cost allocation principles should be, recognizing that in any event the magnitude of such costs 
is expected to exceed $500 million. 

Scope of Work 

1. The Bureau of Environmental Services will present to the Task Force a description of 
the Bureau's current basis for allocating capital and operating costs. This description 
will address cost of service, applicable federal and state standards for financing the 
Bureau's programs, bond covenants, etc. In total, these factors represent the principles 
which guide the allocation of costs. The Task Force is to consider how the application 
of these principles is expected to affect the allocation of CSO program costs to the 
various categories of ratepayers. The Task Force is to evaluate the equity of such cost 
sharing among ratepayers. If in the judgment of the Task Force a more equitable 
allocation of costs is possible, consistent with cost of service principles and legal 
requirements, then such suggestions should be included in the Task Force's report 
The Bureau of Environmental Services will also provide appropriate staff research and 
analysis to assist the Task Force. Additional resources are available to the Task Force 
to acquire expert advice and consultation. 
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2. Consistent with the Task Force's preferred cost allocation philosophy, the Task Force 
is to recommend specific policies and principles to be followed by the Bureau when 
developing its financing plan for the CSO program. 

3. The Task Force's draft findings and recommendations should be presented to the 
Bureau of Environmental Services by December 15, 1992. 

4. Following submittal of the draft recommendations to BES, the Task Force will conduct 
public hearings to receive comments on the proposed recommendations. Final 
recommendations as appropriately modified relative to public input, will be provided 
to BES by February 1, 1993. 

Task Force Membership 

Representation on this Task Force is broadly based to include input from various categories of 
sewer system ratepayers, impacted segments of the community, and individuals having 
experience in similar financial matters. Accordingly the Task Force shall be composed of the 
following individuals who have consented to serve in this capacity: 

Gail Achterman, Chair 
Allyson Aranoff 
Helen Barney 
Richard Biggs 
Shelly Faigle 
Kevin Kiely 
James May 
Richard Meyer 
William Naito 
David Pietka 
Betty Roberts 
Joan Smith 
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CONTENTS 

1. Recap - Where we were one year ago 

2. What have we accomplished in the past 
year? 

3. Facilities planning progress 

4. Planning approach: Why models? 

' 

5. What have we learned? 

6. CSO technologies: Which appear most 
viable? 

7. What facilities are likely necessary? 

8. Configuration alternatives under 
evaluation 
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SECTION 1 

RECAP - WHERE WE WERE 
ONE YEAR AGO 



ONE YEAR AGO 

+ Nine months into facilities planning 

+ Negotiating SFO 

+ Third party lawsuit 

+ Extent of CSO problem unknown 



SFO REQUIREMENTS 

Level of CSO control 

+ 1 in 5 year winter storm 
+ 1 in 10 year summer storm 
+ 99+% reduction: from 700 to 3 events in 

10 years 

Implementation 

+ Compliance by 2011 (20 year schedule) 
+ 3 separate phases 
+ Evaluate 15 year compliance 
+ 34 milestones 

Interim work 

+ Interim control measures 
+ Screenings and floatables eliminated -

Phase 1 by 1996 (Columbia Slough) 
+ Dry weather overflow SFO 





SECTION 2 

WHAT HAVE WE 
ACCOMPLISHED 

IN THE PAST YEAR? 



ACCOMPLISHMENTS 

+ Met or exceeded all 18 SFO milestones 

+ Implemented River Alert program · 

+ Conducted 15 CSO small group meetings 

+ Conducted one city-wide CSO meeting 

+ Distributed three CSO newsletters and 
numerous other public education 
materials 



ACCOMPLISHMENTS 

+ Four DEQ information/status meetings 

+ Implemented long-term water quality 
monitoring program 

+ Completed 23 facilities planning technical 
memoranda 
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BUREAU OF ENVIRONMENTAL SERVICES 

SEWERAGE SYSTEM GROUP 

REQUIREMENTS oF SFO No. WQ-NWR-91-75 and NPDES PERMIT No. 100807 

DUE DATE 

weekly 

.Ongoing 

ITEM 

Item 3 Attachment 1 Inspect all diversion structures 
(clean as necessary; defects to be repaired within 14 
working days; report to DEQ all blockages that result 
in dry weather discharges; maintain record of diversion 
structure performance 

Item l(e)(2) Schedule A NPDES Permit Maximize in
line storage and maximize flow to the treatment plant 
by maintaining diversion structure dams at their current 

... , . ·· · · .. heights or greater 

8/91 

911191 

. 30 days from 
receipt of DEQ 
comments 

9/1/91 

SFO-REQ fcbIUary S, 1992 

Item 1 Attachment l Clean and/or flush sewers in three 
demonstration sub-basins. 

Item 2 Attachment 1 Submit draft sampling program for 
measuring the impact of intensified street cleaning in 
three sub-basins 

Item 2 Attachment 1 Submit final approvable sampling 
plan for street cleaning demonstration project. 

Item 9(a)(l) Submit draft scope of work for facilities 
plan 

REMARKS. Maint Eng. involvement LEAD PERSON 

Inspections by maint, data reviewed by Maint Myra 
Eng. Inspections scheduled to be by private 
contractor beginning 7/I/92. W.O. for repairs or 
modifications prepared under ·direction of Maint 
Eng. Monthly reports of CSO overflow by Maint 
Eng. 

W.O. for dam changes at direction of Maint Eng. 

Cleaning by maintenance in basins 26, 55, and 60. 
Deposition samples collected by Eric Machero and 
tested by private lab. Process to be repeated 8/92. 

Sampling program prepared by Roger Sutherland 
ofOTAK 

Final plan submitted to DEQ and approved . 
Implimented by Roger Sutherland. 

Scope of work being implemented through a 
contract with CH2M Hill 

1 

Myra 

Myra 

Lee 

Lee 

Lee 

STATUS 

Ongoing 

Ongoing 

Milestone 
achieved 

Milestone 
achieved 

.Milestone 
achieved 

Milestone 
achieved 



... 

SFO No. WQ-NWR-91-75 and NPDES PERNIT No.100807 
DUE DATE ITEM 

30 days from 
receipt of DEQ 
comments 

9/1/91 

9/91 and 
monthly until 
12/92 (or 
beyond) 

9/1/91 

10/1/91 

30 days from 
receipt of DEQ 
comments 

10/1/91 

10/31191 

'sFO·REQ f.:brumy s. 1992 

... 
··. . 

Item 9(a)(l) Submit final approvable scope of work for 
facilities plan 

Item 8 Attachment l Install signs at each CSO location 

Item 2 Attachment l Intensified street cleaning in three 
demonstration sub-basins 

Item 9(a)(20) Submit progress report and report 
annually thereafter 

Item 9 (a)(2) Subinit draft scope of work for interim 
control measures study 

Item 9 (a)(3) Submit final approvable scope of work for 
interim control measures study 

Item 10 Attachment l Submit draft study plan for 
evaluating the presence of syringes in CSO discharges. 

Item 4 Attachment 1 Modify diversion structures SW55, 
WC58, SJ31, E5, E7, and EC7 to assure proper 
hydraulic performance 

REMARKS. Maint Eng involvement 

Final scope of work submitted to DEQ and 
' approved. 

Temporary Signs have been ·installed at CSO 
outfalls. Permanent signs will be installed as part 
of the public notification process. 

Cleaning by maint in basins 27, 38, and 50. 
Sampling program implemented by Roger 
Sutherland. · 

Review by Maint Eng 

Review by Maint Eng 

Review by Maint Eng 

Diversion modifications have been completed, 
construction by Maint. 

2 

LEAD PERSON STATUS 

Lee 

Lee 

Myra - cleaning 
Lee - sampling 

Lee 

Lee 

Lee 

Lee 

Myra 

Milestone 
achieved 

Milestone 
achieved 

Milestone 
achieved 

Milestone 
achieved 

Milestone 
achieved 

Milestone 
achieved 

.Milestone 
achieved 

Milestone 
achieved 



-... 

SFO No; WQ-NWR-91-75 and NPDES PERNIT No.100807 
. DUE DATE ITEM 

12/1/91 

12/31191 

12/31/91 

4/17/97-

8/1/92 

8/92 

10/31/92 

SFO-REQ Fcbrua.cy S, 1992 

Item 5 Attachment 1 Design and install two innovative 
"low technology" screening methods. 

Item 6 Schedule C NPDES Permit Develop a public 
notification process to inform citizens of when and 
where untreated sewage discharges occur . 

Item 5 Schedule C NPDES Peremit Submit a list of all 
known locations where raw sewage could be 
discharged directly to state waters (including but not 
limited to CSO and pump station bypasses) 

:J.f.e,., lf?_Aj/_(tclim.ai i S•i1>1d- Sjr(k'f• s./-..iy .Jo D€t:< 
Item 6 Attachment 1 Evaluate feasibility of converting 
each significant industrial user with batch discharges to· 
dry weather ouly discharges 

Item 1 Attachment 1 Clean and/or flush sewers in three 
demonstration sub-basins. 

Item 9 Attachment 1 Installation of 17 additional "event 
monitors" at diversion · structures (with one-hour 
response time to alarms, and reporting of all dry 
weather discharges) · 

REMARKS, Maint Eng involvement 

Screens have been fabricated and installed by, 
Maintenance Bureau, in the structure at outfall 
#65 (NE 13th Ave.) and diversion MH SJ25 N 
Edison and Leavitt). Maintenance will be by 
Maintenance Bureau. 

The plan for a public Notification process has 
been submitted to DEQ for approval. The plan 
calls for a telephone Hot Line (823-2479) which 
has been implemented. Recorded messages 
triggered by rain gage data provide warning for 48 
hrs after event. The plan also calls for improved 
signage at the outfalls, along with informational 
signs and warning systems to be provided at 
public access points along the receiving waters. 

List prepared by Maint Eng. 

Cleaning by Maint. 

Overflow detection devices being designed and 
tested by the Environmental Monitoring Group. 

Test sight is at SE 10th and Stark. Sites for the 
additional monitors are being selected. Maint Eng 
assisting in the selection process. 

3 

LEAD PERSON STATUS 

Myra 

Lee 

Myra 

L ._._ 
Baumgartner 

Myra 

Lee 

Milestone 
achieved 

Miles tone>s 
achieved 

Miles torte 
achieved 

14,.f~sl"?.;. 
t:lCJi:r:..,. <..,( 
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SFO No. WQ-NWR-91-75 and NPDES P:ERNIT No.100807 
DUE DATE ITEM REMARKS, Maint Eng involvement 

12/31/92 Item 9.(a)(4) Submit the portion of the facilities plan Review by Maint Eng. 

12131/92 

30 days .·from . 
. receiptofDEQ 

comments .. 

that characterizes CSOs · 

Item 9.(a)(5) ·Submit draft interim control measures 
study 

Item 9.(a)(6) Submit fmal approvable interim control 
·measures study 

6/1/93 · Item 9.(a)(8) Submit draft facilities plan 

6 months from Item 9.(a)(9) Submit final approvable facilities plan. 
receipt of DEQ 
comments 

Review by Maint Eng. 

Review by Maint Eng. 

Review by Maint Eng. 

3/31/95 ltem l.(e)(4) Schedule A NPDES Permit Eliminate dry Design input and review by Maint Eng. 

10/1/96 

12/1/97 

weather CS 0 discharges 

Item 9.(a)(l0) Submit fmal approvable facilities plan. 
Remove all large solids and floatables from discharges 
to Columbia Slough 

Item 9.(a)(ll) Submit final engineering plans & specs 
for elimination of discharge violations at 20 CSOs 
(including all CSOs to Slough) 

5/1/98 Item 9.(al(l2) ~egin construction of corrections at the 
20 CSOs as per approved plans and specs. 

12/1101 Item 9.(a)(l3) Eliminate discharge violations at the 20 
CS Os 

Two outfalls are currently slated for elimination as 
CSO outfalls by separation and/or removal of 
diversions; #8, SW Clay st. and #8A SW Jefferson 
st .. 

Si'O·REQ F~btuary S, 1992 4 

LEAD PERSON STATUS 

Lee 

Lee 

Lee 

Lee 

Myra 

Lee 



r ... _ .. ~ 

SFO No. WQ-NWR-91-75 and NPDES PERNIT No.100807 
DUE DATE ITEM 

1211/01 

1211/02 

511103 

. 1211/06 

1211/06 

i211/07 

5/1/08 .. ' ; ' 

Item 9 .(a)(l4) SutJmit final engineering plans & specs 
for elimination of discharge violations at 16 additional 
CS Os 

Item 9.(d) Demonstrate (my means approved by DEQ) 
that the lnitia! 20 CSOs are in compliance with 
applicable waterquality standards 

Item 9.(a)(l5) Begin construction of corrections at 16 
additional CSOs per approved plans and specs. 

Item 9.(a)(l6) Eliminate discharge violations at 16 
additional CSOs 

Item 9.(a)(l 7) Submit final engineering plans & specs 
for elimination of discharge violations at all remaining 
CS Os 

Item 9.(d) Demonstrate (by means approved by DEQ) 
that the· 16 additional CSOs. are in compliance with 
applicable water quality standards 

·Item 9.(a)(l8) Begin construction of plans & specs for 
. · . corrections at all remaining CSOs 

. ' . 

1211/11 Item 9.(a)(l9) Eliminate discharge violations at all 
remaining CSOs 

1211/12 Item 9.(d) Demonstrate (by means approved by DEQ) 
that all CSOs are in compliance with applicable water 
quality standards 

REMARKS, Maint Eng involvement 

SFO-REQ Fcbruazy 5, 1992 5 

LEAD PERSON STATUS 



1120 S.W. Fifth Room 400 Portland, Oregon 97204 .. (503) 796-7740 FAX: (503) 796-6995 

December 31, 1991 

Ms. Lydia Taylor 
O:EQ 
811 SW 6th Avenue ·. 
Portland, OR 97204 

Dear Ms. Taylor: 

The National Pollutant Discharge Elimination System Waste Discharge 
P~t, No. 100807 issued to the City of Portland on August 8; 1991 requires 
the City submit a written public notification process. The requirement is . _ . ., 
outlined in Schedule C, Compliance, Schedules and Conditions, Section 6 .. 

The section reads: 
By December 31, 1991, the permittee shall develop a public notification 

process to inform citizens of wlien and where untreated sewage discharges occur. 
The process shall be submitted in written form to the Department for approval. The 
process shall be implemented upon written approval from the Department. The 
process shall include: 

a. A mechanism to alert people using the Willamette River and Columbia 
Slough of the occurrence of untreated sewage discharges; and 
b. A system to determine the extent and duration of condition that are 
potentially unhealthful for users of the Willamette River and Columbia 
Slough due to untreated sewage discharges. 

Attached is the public notification process outlined by the Bureau of 
Environmental Services for your review and approval. Please note that the 
signs and flag design attachments are indicated as a draft. This portion of the 
program will be considered draft until the City has had the opportunity to 
receive comment from environmental groups, other governmental agencies 
and a variety of river user groups. 

Sincerely yours, 

41~ /. <ll.~· 
M~:Nolan 
Bureau Director 

Pri11ted 011 rc•cyclcd pnper. 



PUBLIC NOTJFICATION PROCESS SUBMIT.TAL 

NPDF.S 
PERMIT NUMBER: 100807 

FILE NUMBER: 70725 

SCHEDUIEC 
. SECI10N6 

DECEMBER 31, 1991 
ENVIRONMENTAL SERVICES 

CITY OF POR1LAND 

·.,, .. 



1120 S.W. Fifth Room 400 Portland, Oregon 97204. (503) 796-7740 FAX: (503) 796-6995 

City of Portland 
Bureau of Environmental Services 
Public notification process for untreated. sewage 

discharges. 
December 31, 1991 

Goal 
Create broad citizen awareness of combined sewer overflow everits, 

impacts of overflows on public waterways, and how Portland's 
combined sewer system mustb'e reconfigured to reduce combined 
sewer overflows. · 

Objective 
Develop an active and multifaceted communication network that 

effectively issues warnings of combined sewer overflow 
occurrences to Portland residents and river users. 

,Strategy 
Implement the RlVER ALERT combined sewer overflow warning 

program fully by July 1, 1992 . 
. . 

Pri11ft•d 011 recycled paper. 



RIVER ALERT 
Program Components 

L Interpretive signage and flag system at public parks and boat ramps. 
IL Notification procedures · 
m Crea.te a private-public partnership 
IV. lil.ter.igency alliances 
V. Develop a consistent and comprehensive signage design to maximize 

all signage elements. 
VI. Combined Sewer Outfall Signage 
VIL Dry weather discharge signage. 
VllL Media announcements 
IX. Percent for Art Participation 

L Interpretive signage and flag system at public parks and boaframps. ,, 
Interi)retive signage will be placed at public parks and boat ramps along the· .:i> 

Willamette River and Columbia Slough. The interpretive signage will be 
referred to as RIVER ALERT Stations. Each station will explain how 
Portland's sewer system works, how and why combined sewers overflow, 
and what the.City is doing to eliminate water quality problems caused by 
combined sewer overflows. This signage will explain the use of a specially 
designed Combined Sewer Overflow (CSO) flag as an indicator of a 
combined sewer overflow. A conceptual prototype of the RIVER ALERT 
Station interpretive signage is located in Attachment A. 

The interpretive signs will be designed to display the combined sewer 
overflow notification flag. The flag will be displayed when a sanitary 
sewage overflow is verified and also whenever rainfall in a basin or sub

. ": · basin exceeds a level that can be expected to cause the combined sewers to 
.'· 

overflow. 

II. Notification procedures 
The City's computerized rainfall and sewer monitoring network-the HYDRA 

system-issues an alarm condition when the monitors indicate a rainfall 
amount that is likely to cause an overflow. Current information indicates 
that this threshold is rainfall greater than two tenths of an inch over a 
two-hour period. This level may be revised up or down as more 
informaiton becomes available or as modifications to the existing system 
add effective storage capacity. When this alarm goes off the RivERALERT 
phone message is switched by the treatment plant operator to indicate that 
there has been a .combined sewer overflow. 

The operator in charge at the treatment plant will then telephone the RIVER 
ALERT contractor. This contractor will be on call 24 hours a day, 7 days a 
week from June 1 to Oct. 31. The contractor will then manually display 
flags at every River Alert Station along the Willamette River and 



Columbia Slough. Current information suggests that flags should remain 
in place for 48 hours after the rainfall levels drop below thresholds. 
Recommended RivER ALERT Station locations are listed in Attachment B. 

The River Alert phone number ·will be in operation 24 hours a day, 365 days a 
year,. The flagging system will operate from June 1 to Oct 31. From Nov. 1 
to May 31 the River Alert phone system will be in use. The fla:gging 
system Will not. A major media advisory will be issued in late October 
announcing the winter status and reminders will be ·sent to the major 
media outlets monthly. 

The city's HYDRA system continuously monitors an extensive rainfall gauge 
network as well as water surface elevations within the sewer system. The 
city currently has no reliable way to directly monitor the frequency, 
duration, or volume of overflows discharging to the river or to measure 
the water quality impacts resulting from the overflows. 

The city currently monitors rainfall accumulations and makes a 
determination that wet weather overflows are occurring when the rainfall 
ga_uges indicate that more than two tenths of an inch of rain has fallen 
within any two hour period. The city then initiates the public notification • 
process. 

Since the relationship between this amount of rainfall and overflows has not 
been clearly established, the city will be refining its procedures for 
determining when overflows are occurring as more information· becomes 
available. 

The city is developing sophisticated computer models of the combined sewer 
system and the receiving water.;. This will enable the City to estimate the 
amount of combined sewage that overflows during a storm event and the 
resulting impacts on the water. These computer models also will be used 
to estimate the number of hours that water contact should be avoided after 

. a particular storm event. 
1n addition to the modeling predictions, the city is required by the SFO to 

install 30 monitoring stations that will indicate when overflows are 
occurring. The data collected from these monitoring stations will be used 
to validate the combined sewer system models. 

The city is currently assuming that water quality impacts from wet weather 
· overflows continue 48 hours after the storm event ends. This duration 
was based on conservative assumptions, but may not accurately reflect the 
actual impacts. .· 

With the continued development of the computer models and the 
installation of the monitoring stations, the city's capability to determine 
when wet weather overflows are occurring will be improved greatly. As 
more information is developed on the impacts of combined sewer 
overflows on receiving waters, the number of hours that the alert is 
maintained will be adjusted to more accurately reflect the actual duration 
of CSO impacts on the receiving water. 

The city is initiating a water quality monitoring program on the Willamette 
River and the Columbia Slough this winter. We will be reviewing that 
monitoring program with DEQ staff in January, 1992. The data from the 
monitoring program will be used to validate the receiving water model 



predictions. If significant discrepancies between model predictions and 
actual conditions are noted, the city will initiate a more intense water 
quality Si!ffipling program to better estimate the impacts of untreated 
sewage on water quality. 

IlL Create '!. prlvate-public partnership 
The City is working to create a private-public partnership to open a dialogue 

with the community and to provide for RIVER ALERT Stations on private 
property that is located in high-traffic waterfront service locations such as 
marinas, fuel stations and boat launches. The partnership will provide the 
opportunity for the Citjr to receive information from the public, river-use 
clubs, environmental groups, and river businesses in order to update and 
improve the RIVER ALERT program. 

IV. Interagency alliances 
Form interagency and intergovernmental alliances to enable full 

il;nplementation of the RIVER ALERT station signage program in key areas 
not under Environmental Services administration. These alliances 
include: 

"'.:·· 

•City of Portland Parks and Recreation-Develop and review the RIVER 
ALERT Stations at public access points in City parks. Key locations are 
Cathedral Park, Kelly Point Park, Sellwood Park, Willamette Park and 
Waterfront Park. 
•City of Portland Fire Bureau-. Review of the RIVER ALERT Station for 
placement at the Hawthorne Street waterfront station. 
•Port of Portland-Review of the RIVER ALERT Station for placement at 
the Swan Island boat ramp. 
•Multnomah County-Explore the development of flagging signage for 
all primary Willamette River bridges. 
•City of Milwaukie-Coordinate a RIVER ALERT Station for the Milwaukie 
public boat launch and adjacent park. 

V. Develop a consistent and comprehensive signage design to maximize all 
signage elements. 

One key to the RIVER ALERT program is a bright, simple and distinctive 
graphics scheme that can effectively communicate the Bureau's message at 
a variety of locations. The RIVER ALERT CSO flag should be easily visible 
and identifiable from a distance--for instance, from a boat in the river · 
passing by a RIVER ALERT Station. The use of a clearly visible color and 
simple design will enhance recognition. (Possible flag design in 
Appendix C.) 

When fully implemented the RIVER ALERT program will include: 
•Combined sewer overflow event warning signage--the RIVER ALERT 
Stations with a flagging system. 
•Media announcements of CSOs caused by rainfall from June 1 to Oct. 31. 

·. 



•Possible media placement of the CSO flag graphic on television weather 
reports and the Oregonian weather page. · 
•Combined sewer outfall signage with RIVER ALERT phone number. 
•RIVER ALERT Station media kick-off to unveil the flag and announce the 
private-public partnership. · 

VL Combined Sewer Outfall Signage 
The City of Portland Bureau of Environment Services now has signs at the 53 

combined sewer outfall pipes listed in Attachment D. The signs are sized 
at 18 x 24 inches. The bureau has determined the signs at outfall pipes 
should be larger. The new signs will be 48 x 48 inches and the draft text 
for the signage is in Attachment E. In areas where the river or slough is 
accessible by land two signs will be placed at each outfall pipe to ensure 
that boaters and river users approaching by land will receive warning of 
the pipe location. The new outfall pipe signs will be in place by July 1, 1992 

Each outfall will be numbered in order to provide an easier way for citizens to 
report.the location of any dry weather overflows (see section VII). The 
RIVER ALERT telephone number will be included on the sign. Most of the ·., · 
signage will be logo driven which will reduce the need for language 
translations in most areas. Locations of combined sewer outfall signs are 
displayed on the map in Attachment D. 

VII. Dry weather discharge signage. 
Dry weather discharges of untreated sewage typically result from blockage of 

diversion structures within the combined sewer system. Increased 
maintenance undertaken by the City has reduced the potential for 
overflows due to blockage. There have also been infrequent dry weather 
overflows due to extreme sewage flows that result from unusual 

, industrial discharges. 
Dry weather discharges are typically low volume discharges that have 

receiving water impacts in the immediate vicinity of one outfall. In most 
cases, the time required to assess the impact of _a dry weather discharges 
and to notify the public will exceed the ciuration of the receiving water 
impacts that result from the discharge. 

Where a dry weather discharge is of a large volmne and is in the vicinity of 
high recreational use, the city will initiate notification procedures to warn 
the public to avoid contact with the water. 

When dry weather discharges occur, the overflowing outfall site will be 
marked with the specially-designed buoy topped with the CSO warning 
flag. 

A standard reporting form will be developed for Bureau employees to accept 
dry weather discharge reports from the public. The report will include the 
name of the caller, the location of the overflow, particulars about the type 
of overflow, time of day, etc. When a call is reported a set of standard 
procedures for investigating the overflow will be followed. 

These standard procedures include: 



Dispatching the City of Portland Maintenance Bureau emergency sewer 
crew to the site to investigate the overflow; 
If a sanitary sewage overflow is verified, a specially designed buoy, with 
the cso wa.'"Iling flag attached, will be set to float in the river near the 
overllowi..ng pipe; 
The buoy will stay in place for 48 hours after confirmation that the 
overflow "problem has been solved. 

VIII. Media announcements 
The Bureau will send out a media advisory each time the combined system 

overflows due to heavy rainS from June 1 to Oct. 31. This will be standard 
procedure and the announcement will go to the four major television 
stations, four major radio stations, the Associated Press office and the 
Oregoni~ 

The Bureau will also be working with local television stations to have the 
RIVER ALERT phone number and flag symbol become a component in the 
d~y weather forecasts. This will also be done with the Oregonian for its 
weather page. . ,c. 

The media advisory will serve as notification that the number and flag be 
included in that day's weather forecast. · 

The Bureau will develop a radio Public Service Announcement campaign to 
be launched this summer as a way to inform the public about combined 
sewer overflows, including an element to familiarize the public with the 
term CSO and to announce the new RIVER ALERT stations and flagging 
program. 

IX. Percent for Art Participation 
The Bureau currently has a voluntary Percent for Art program for selected 

public works projects and is exploring the possibilities for Percent for Art 
.,, participation in the CSO Public Notification Plan with the Metropolitan 

Arts Commission. Potential RIVER ALERT Percent for Art projects may 
include artists' ideas for a mechanical flagging system, a solar-powered 
(photovoltaic), lighted notification system, and other methods that can 
incorporate public art into the notification pr_ocess. 



River Alert Signs 
Types and Locations 

Attachment B 

Signs identified with an "A" will receive the interpretive signage with the 
draft text identified in Attachment A. Sign size will be approximately 48" x 
96" sign. When combined sewers overflow the CSO flag will be attached to 
this sign. 

Signs identified with a "B" will receive a smaller version of sign "A". It will 
be in poster form and used for bulletin boards. 

Those signs identified with a "C" will receive a 48"x 48" sign. This sign will 
have very little text and will be the flag holder sign. These signs will be on 
pilings and at locations visible for boaters and river users. When combined 
sewers overflow the CSO flag will be attached to this sign. 

1. Milwaukie Boat Ramp· "A" 
2. Waverly Yacht Club "A" 

This sign will be located near the gas pumps at the club dock. 
3. Portland Rowing Club "B" 

This sign Will be located on the club shed located on the walkway. 
4. Portland Rowing Club piling ''C" 
5. Sellwood Riverfront Park "A" 

· ·6. Staff Jennings "A" . 
This sign will be located near the gas pumps on the dock. 

7. Oaks Park "A" 
- 8. Oregon Yacht Club "B" 

9. Willamette Park "A" and "C" 
"J_O. Willamette Sailing Club "C" 

This sign would be located on a piling. 
11. Johns Landing Condos "A" located on the walkway and 

a "C" sign located on a piling. 
12. The Landing (near Cals Restaurant) "C" . 
'13. OMSI site (This would be a future site for "A" and "C" signage 
14. Riverplace I Cornerstone Development "A" and "C" signage 
15. Waterfront Park in three locations (south, central and north) for 

"A" and "C" signage. 
16. Portland Fire Bureau "C" signage 
17. McCormickPier condos "B" signage for condo bulletin board. 
18. River Queen Restaurant "A" signage. 
19. Station L Rowing club "B" signage 
20. Swan Island (on beach near Shennanigans) "A" and "C" signage 
21. Swan Island Boat Ramp (in the Swan Island Lagoon) "A" signage 

(2 signs/ one at the Boat Ramp and one at the Beach area) 
22. Cathedral Park "A" signage 

(2 signs/one at the Boat Ramp and one at the park entrance) 
23. :Multnomah County River Patrol "C" 
24. Sign at the Slough entrance "C" 
25. Kelly Point Park "A" and "C" signage. 
26. Ramsey Lake Wetlands "A" 
27. North Portland Road "A" 
28. Denver Avenue "A" 
29. Thirteenth Avenue "A" 

-· 

i 
•• ,'*11 



Attachment c· 
DRAFT 

Use of a bright, highly visible color will 
enhance recognition of the flag from longer 
distances. 

.. :-
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Attachment D 

Columbia River 

Willamette River 

-~'4 - _,,.. ' ---"""'"--/ 
·~,..._,....;» 

Johnson Creek 



Portland cso·outfalls 

Willamette River 

(West Shore) 
No. 
l 
lB 
3 
4 
5 
6 
7 
8 
SA 
11 
12 
13 
15 
17 
23 
24 

(East 
No.· 
26 
26A 
27-· 
28 
29 
30 
·31 
32 
33 
34 
35 ... , 
36.>-
37 
38 
40 
41 
43 
4A 
46 
47 
48 
49 
50 
51-52 
53 

·Location 
SW California 

.SW Taylors Ferry Rd 
· SW Carolina street 
.. sw· Seymour st . 

SW Lowell St 
SW Woods St 
SW Sheridan St 
SW Clay st-
sw Jefferson st 
NW 9th Ave (Tanner creek) 
NW 14th Ave 
NW 15th Ave 
NW Nicolai.st 
NW 29th Ave (Balch Gulch) 
Glen Harbor 
NW 110th Ave 

Shore) 
Location 
SE Clatsop St 
Garthwick (Waverly) 
SE Umatilla St 
SE· Insley st 
SE Woodward St 
SE Taggart st 
SE Division Pl 
SE Harrison St 
SE Clay St 
SE Hawthorne Blvd 
SE Yamhill st 
SE Alder St 
SE sta'rk st 
SE Oak st 
NE Glisan St 
NE Holladay st 
N ·Wheeler Pl 
N Randolph Ave 
N Beech St 

. - ·-

N Riverside (Swan Island) 
N Van Houten Pl 
N Van Buren Ave 
N Salem Ave 
Cathedral Park 
N Reno Ave 

Columbia Slough 

(Only.on 
No.~ 

54 
55 
56 
57 
58 
59 
60 

. 61 . 
62-62A 
63 
64 
65 

South Shore) 
Location· 
N James St 
N O::;wego Ave 
N·oregonian Ave 
N Fiske Ave 

·N Chautauqua Pl 
N Bayard Ave 
N Delaware Ave 
N Fenwick Ave 
N Albina Ave 
N Vancouver Ave 
N Willis Blvd 
N 13th Ave 



' .. 
Attadunent E 
DRAFT 

approximately 48"X48" 

WARNING 
Combined Sewer Outfall 

- Avoid water contact in this · 
area during & after 

rainstormsx or when the CSO 
warninp flag is displayed at 

a River Alert station --
cso 

(cso outfall #030) 

FOR MORE 
~ INFORMATION, 

CALL RIVER ALERT 
823-2479 

~ Clean River Program 
~ Bureau of Environmental Services 
~ City of Portland 

· .. '~. 



Citflfl~ltJ~ 
Combined Sewer Overflow~ 

Portland's Next Environmental Challenge 

In much of the Portland area, stonn 
water runoff is collected in the same 
pipes that receive sanitary sewage from 
buildings. And frequently-nearly 
every time it rains-some of these 

' : combined sewer pipes overilow into the 
Willamette River or the Columbia 
Slough. 
When heavy rains bring water levels 

in combined sewer pipes to a certain 
level, the excess water-and all the 
pollutants it carries---<>verilows into 
local rivers before reaching the treat
ment plant. This means that raw sewage 
goes directly into the rivers nearly 170 
times every year; sometimes very small 
amounts, sometimes thousands of 
gallons. 

Some Portland sewer pipes have been 
in place for more than lOOyears. The 
treatment plant and the overllow 
system was built in the fifties. They 
have served the city well. But today the 

Combined Sewer Overflows 

During dry 

way the system works is unacceptable. 
The Gty of Portland is working on 

remedies to reduce and eliminate 
combined sewer overilows-CSOs. 

History 
Shortly after the people of Stumptown 

took the tree stumps out of the streets, 
they recognized the stark truth about 
their community: Unless they wanted to 
wade in mud up to their knees, they 
needed a way to drain water from the 
city streets. 

Large wooden pipes collected rain 
water (and the ever-present horse 
droppings) from the streets, along with 
sewage from homes and shops. The 
pipes drained directly into the city's 
rivers. 

As the city grew, so did the number 
and size of sewer pipes, and the variety 
of material that went into the river. 
Slaughter houses, pulp and paper mills 

intercep
tor dam 

and other industries added their wastes, 
which were carried through the con
crete and brick sewers that replaced the 
original wooden pipes. 

By the 1930s, the Willamette River was 
a disgrace. A successful initiative drive 
by the people of Oregon required 
reduced water pollution and created a 
state sanitary authority. The Gty of 
Portland was the first to take up the 
challenge of protecting its river by 
creating a sewage treatment system. 
In the forties, engineers designed 

interceptor sewers-pipes that run 
parallel to the Willamette River and the 
Columbia Slough. These pipes were 
built to collect material from the com
bined sewers criss-crossing our neigh
borhoods and divert sewage to the new 

. North Portland treatment plant. 
Gty engineers planned for rain. They 

created a system that would accommo
date three times as much water as 

weather, sanitary 
sewage and any 
street runoff flow to 
the treatment plant ID treatment plant to treatment plant 

During heavy 
rainfall, some of the the 
combined sewage 
overilows into the river 
or slough 



normally flows through the system in 
city weather. But they recognized that, 
at times, even this would not be ad
equate. 
It was not a question of building larger 

pipes: the system's limiting factor 
would be the cost of treatment Provid
ing treatment for all of the storm water 
entering the sewer system would have 
been prohibitively expensive. 

Rather than risk allowing sewage lo 
back up into streets, basements and 
yards, the designers left the original 
pipes leading lo the rivers in place. In 
the event that storm water filled the 
sewers, the sewage overflow would find 
its way into the rivers, rather than into 
people's homes. 

More people, more concrete, 
more storm water 

After 1960, as the Oty of Portland built 
new sewers they separated the storm 
water collectors from the sanitary sewer 
pipes. But this did not prevent develop
ment from having an impact on the 
existing combined sewers. 

As the remaining open land was 
paved over, the volume of rain water 
finding its way into sewers increased. 
Where once precipitation landed on 
absorbent soil, it now rolls off buildings, 
paved roads, parking lots and drive
ways into the sewer system. 

The volume of water collecting in the 
sewers could never have been antici
pated by the earliest design engineers. 
Given Portland's growth and increased 
urbanization, it's little wonder that the 
sewers overflow regularly. 

Why Are We Worrying About it 
Now? 

For many years, Oregonians shunned 
the Willamette River as a giant waste 
receptacle. Few viewed the river as a 
resource to enjoy or protect 

Slowly, the people of the state began to 
reclaim their river. Utile by little, they 
chipped away at the major pollution 
sources. They built sewage treatment 
plants, reducing the volume of 
untreated sewage introduced into the 
river by over 90 percent They worked 
with the pulp and paper industry to cut 
back the amount of wastes discharged 
to the river. Canneries and slaughter
houses stopped using the river as a 
waste dump. 

The tremendous investment in money 
and eneigy paid off. The Willamette 
River became a national model for 
eliminating water pollution. 

And after the river's major clean-up 
during the 1970s, people's expectations 
changed. The momentum for improve
ment continued. We began to see the 
river as a great source of recreation, an 
attraction for emnomic development, 
and a tremendous natural resource. We 
began to expect the highest water 
quality standards, to protect fish, 
wildlife, and human health and safety. 

The next step for Portland to take 
toward improving water quality is to 
alleviate the CSO problem. That will 
keep untreated sewage from overflow
ing into our rivers and streams. 

What's Next? 

The Oty of Portland is committed to 
eliminating CSOs over the next twenty 
years. It won't be easy or quick, and it 
will be expensive, but it's important 
Some options for solving the problem 
include: 
• Separate the sanitary sewers from 

storm water sewers; 
• Build large storage tanks to retain 

high volumes of wastewater until it 
can be accepted by a treatment plant; 

• Build wetlands to provide natural 
treatment for overflow wastewater; 

• Build new facilities to provide some 
treatment for overflow wastewater 
prior lo its release into rivers; 

• Reduce storm water reaching sewers 
by building sumps -holding areas 
built into the ground that allow rain 
water to filter into the soil. 

The dty' s Bureau of Environmental 
Services already has begun projects to 
reduce CSO' s. In the past five years, the 
Bureau has spent $32 million to improve 
sewer capacity, separate combined 
sewers in particular locations, and 
remove barriers within the sewers that 
may cause overflows. 

The CSO elimination program will 
continue during the next twenty years. 
The completed project will cost between 
$.500 million and $1 billion. 

What Can I Do to Help? 
The CSO problem is one environmen

tal problem that must be resolved by a 
major investment of public funds. But 
individuals can help the Oty of Port
land by: 
• Becoming aware of the CSO issue, its 

history and its implications. 
• Avoiding use of household chemicals 

that can pollute waterways. They 
may end up in a river before they 
reach a treatment plant 

• Never flushing hazardous chemicals 
down toilets, sinks or storm drains. 
They may flow into a river during a 
storm, and they have the potential to 
damage the biological operations of 
the treatment plant 

• Supporting the Oty of Portland's 
efforts to eliminate CSOs. 

For more information, contact: 

4 

ENvlRONMENTAL SERVICES 
CITY OF POR1LAND 

1120 SW 5th Avenue, Room 400 
Portland, Oregon 97204 

796-7740 



May 7, 1992 

CSO PUBLIC INVOLVEMENT 

PROGRESS REPORT 

CONCEPT AND IMPLEMENTATION 

1. Community Leadership Meetings 

A series of meetings will be set up with community leaders to share 
technical information and learn about their viewpoints and concerns. 
The first set, scheduled between mid February and late April, 
described the problem in general as well as possible solutions. The 
second set (to be scheduled in September/October) will focus on 
specific solutions under consideration and cost issues. 

Multnomah County Board 
On February 24 Nolan sent a memo to Board 
Chair requesting time at an Informal Meeting 
on March 17or March 24. Offer was declined 
on March 9 

Drainage Di,stricts Board/Staff 
Meeting was held on March 31 at 7 p.m .. 
Letter was sent to all Board members 
and staff. Attendance: 4 

Government Agency Staffs 
Meeting was held on March 12 from 2:30-4 
in Portland Building. Invititations were sent to 
E Team members as well as managers and staff of City 
Bureaus, Metro, Port and ODOT. Attendance: 25-30 

Major Sewer System Users/Customers 
Meeting was held on April 16 from 2:30-4. 
Invitation was sent to businesses permitted 
by Source Control and large commercial customers. 
(roughly 400) Attendance: 7 

Neighborhood Organization Leaders 
Meeting was held on March 10 from 9:30-10:15 a.m. 
at Portland Cable Access on Martin Luther King 
Blvd. with District and City Coordinators Attendance: 11 



League of Women Voters 
Meeting was held on February 11 
Attendance: 40-50 

City Club Energy and Environment Committee 
Possible meeting dates are under ·discussion with 
Committee Chair, Doug MacCourt 

Interest Groups (2) 
Meetings were held on April 15 and 16 
from 7:30-9 p.m. Invitations were ·sent to 
roughly 400 business associations, fishing organizations, 
environmental groups, friends groups. Attendance: 5 

.:! .\" 

2. City Wide PubliC,:.:_ Meetings 
' 

In order to reach the general interested public, several public 
meetings will be organized. The first one focused on the problem as 
well as possible solutions. The second one in the fall will focus on 
specific solutions under consideration and cost issues. 

Spring Public Meeting 
Meeting was held on May 6 from 7-9 p.m .. 
Invitation was sent to all neighborhood associa
tions, Confluence participants and interested 
citizens on the Bureau mailing list (roughly 5000). 
Meeting announcements were in the Oregonian and 
Willamette Week. Attendance: 15 

3. Evaluation of the Concept arid Implementation 

At the conclusion of the first set of meetings relevant BES staff will 
meet to evaluate and critique the concept and implementation as 
well as to brainstorm ideas for maximizing contact with members of 
the community between May 1992 and July 1993. 

4. Other Requested Meetings 

The CSO presentation has been requested by/presented to other 
groups. 

N. Portland Rotary ·January 14 

Society for Professional Engineers March 10 



Montevilla Kiwanis 

BES Budget Advisory Committee 

DEQ (first monthly progress report) 

City Council Meeting 

120 Day Club 

ECHO Business Group 

March 24 

March 25 

March 31, 8-10 a.m. 

April 22 

May 13 

May 14 

Staff will continue to respond to these requests for presentations. 



PORTLAND COMBINED SEWER OVERFLOWS: 
PROBLEM UNDERSTANDING 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
MARCH 31, 1992 

8:00 A.M. TO 10:00 A.M. 

AGENDA 

1. Introduction 

• Meeting purpose . 
• Future meeting topics 
• Program progress and update 

2. Summary of existing water quality 

3. · Understanding the problem: the tools 

• Modeling overview 
• Hydraulics 

• SWMM models 
• CSO behavior 

• Pollutant generation 
• SIMPCSO and SIMPTM models 
• Pollutant loadings 

• Receiving water quality 
• Columbia Slough model 

· • Willamette River models 
• Forecast 

4. Solutions to the problem: . probable technologies 

• Stormwater inflow reduction 
• Pollutant source reduction 
• Storage 
• Treatment technologies 

5. Conclusions and discussion 



INFORMATION MEETING NO. 2 

PORTLAND CSO MANAGEMENT PLAN -- STATUS 

DEQ/BES 

MAY 19, 1992 -- 1:00 TO 3:00 P.M. 

1. SFO COMPLIANCE STATUS REPORT 

2. MODELING RESULTS UPDATE -- WHAT ADDITIONAL HAVE WE LEARNED? 

3. TECHNOLOGY APPLICATION -- WHAT'S APPROPRIATE WHEN AND WHERE? 

4. HOW DO WE GET THE "RIGHT" COMBINATION OF TECHNOLOGIES? 

5. BASIN IMPROVEMENTS -- SOLVING BASEMENT FLOODING AND CSO's 

6. CONCEPTUAL SYSTEM CONFIGURATION OPTIONS -- WHERE AND HOW CAN 
FACILITIES BE SITED? 

7. FUTURE MEETINGS -- WATER QUALITY BENEFITS OF DIFFERENT. 
SYSTEM OPTIONS 



River Alert 
The City of Portland's Combined Sewer Overflow 

Public Notification Program 

River Alert. uses innovative signs to tell river users 
when a CSO has occurred. Bob Eimstad, Joan 

Saroka,.and Jim Dixon from Portland's 
Environmental Services will explain how River 

Alert works and show you the different signs. 

Wednesday, June 1 O, 3 pm 
Room 10A 



MEETING 

'_;_ 

I : er 
f" 

WATER QUALITY IMPACTS OF CSOs 
JULY 20, 1992 

9:00 - 9:15 

9:15 - 9:40 

9:40-10:40 

10:40 - 10:55 

10:55 - 11:00 

9:00 to 11:00 
OREGON DEQ - ROOM 9A 

AGENDA 

SFO update 

-
Summary of linked hydraulic/loading/water 
quality models 

Basis of wet weather analysis 
• SFO storms 
• Continuous simulation 
• Testconditions 

No action 
· CSO capture/treatment 
· Sewer separation 

Pollutant load predictions 
• SIMPCSO 

· Data sources/ranges 
· Concentration functions 

• SIMPI'M 
· Data sources/ranges 
· Concentration functions 

• Test conditions results 

Assessment of instream impacts 
• Overview of near-field and far-field models 
• Upcoming improvements 

· Willamette River 
· Columbia Slough 

• Calibration 
• Model forecasts for test conditions 

· Longitudinal profiles-SFO storm 
· Time sequence at key locations -SFO storm 

· · -Statistical- summary-SFO storm and 
continuous simulation 

· Comparison of test conditions 

Questions and answers 

Future meeting topics 

Bob Eimstad, 
City of Portland 

-
Claudia Zahorcak, 
Brown & Caldwell 

Claudia Zahorcak, 
Brown & Caldwell 

John Houle, 
OTAK 

John Marr, 
Limno-Tech 

CSOTeam 

Bob Eimstad, 
City of Portland 



DRAFT 
( u~Pf!t. RE.,.,!>, .. "' 7 b?.) 

CITY OF PORTLAND 
COLUMBIA SLOUGH MONITORING PROGRAM 

March 17, 1992 

I. PURPOSE 

The aim of the monitoring program is to provide baseline data of 
water quality for the Columbia Slough. Presently, the majority of 
the city of Portland's sewer system is combined, carrying both 
sanitary and stormwater to the wastewater treatment plant. During 
times of heavy precipitation the carrying capacity of the pipes may 
be exceeded and a portion of the flow is diverted to the Willamette 
River and Columbia Slough through a combined sewer overflow (CSO). 
The City has received a Stipulated Final Order (SFO) from the 
Department of Environmental Quality (DEQ) to fix the problem. This 
is scheduled to take nearly 20 years and employ a variety of 
measures to eliminate the impact of the csos. The baseline data 

_generated from this monitoring program will be used to assist in 
evaluating the effects on water quality that the implemented 
measures have. · 

The data may also be used in other programs and studies that the 
City initiates in evaluating the water quality of the Upper and 
Lower Slough. 

II. SCOPE. 

The monitoring program will be an on-going, year round program 
performed by the City of Portland, Bureau of Environmental Services 
or its' designee. samples will be taken at six points along the 
Upper and Lower Columbia Slough. The Upper Slough does not have 
any csos discharging into it. Four sample points have been 
designated along this portion of the slough. The Upper Slough is 
fragmented in its' flow. The water from the Upper Slough is 
separated from the lower slough. Water is pumped from the Upper 
Slough into the Lower Slough at a pump station controlled by 
Multnomah Co. Drainage District. One of the four sample points in 
the Upper Slough is located at the inlet to the pump station. The 
Lower Slough is in the area of csos. ·Two-sample points have been 
designated along this stretch of the slough. The analyses are 
scheduled to be performed by the City Water Pollution control Lab 
(WPCL). 



III. PROJECT MANAGEMENT 

Project Administrator: 

Project Leader: 

Lab Supervisor: 

IV. SAMPLE POINTS 

Bob Eimstad, CSO/Stormwater Program 
Manager 

Eugene Lampi, Environmental Engineer 

Michael J. Pronold, Environmental 
Specialist 

Jim Cooke, WPCL superviser 

Samples will be collected at four points along the Upper Slough and 
two points along the Lower Slough. . one of the points in the Upper 
Slough will be the inlet to the pump station that discharges the 
water into the Lower Slough. The other three points are located 
at 33rd Ave and two points at 47th Ave. where the road crosses two 
stretches of the slough. 

There are two sample points located on the Lower Slough. one point 
is at Portland Road and the second point is at Lombard Ave. near 
the mouth of the slough. For an overview of the sampling locations 
please refer to the attached map. 

V. FREQUENCY 

Bi-weekly sampling at each sample point. Initially, the times of 
sampling will be independent of storm events. The frequency and 
time of sampling is subject to review and amendments as data are 
tabulated. 

VI. SAMPLING METHODOLOGY 

Initially, sampling at each site shall consist of mid-stream 
sampling. The depths shall be up to 10 feet deep where possible. 
Bureau personnel shall use a bailer to draw the samples from the 
river. The bailer is three feet long and can be extended with one 
foot sections to- a total of -ten feet. -- This will allow a depth 
integrated sample to be taken of the flow to a designated depth. 
samples shall be collected in the field with appropriate 
preservative if necessary, stored in a cooler with blue ice, and 
transported to the lab the same day. Sampling for bacterial 
analysis shall be conducted using sterile sampling jars, and taken 
at mid-stream. 



All sample points are accessible from bridge crossings except the 
pump station. Field measurements shall be performed on samples 
taken from the river with the bailer. Dissolved oxygen will be 
performed in place except at Portland Road and Lombard Ave. because 
of the distance to the water surface from the bridge. At these two 
sites, DO will be performed on the collected sample. At the pump 
station, samples will be taken off a pier at the inlet to the pump 
station. All field measurements will be in place at this location. 

Using this methodology, a labeling scheme has been developed to 
easily refer to samples and where they were collected. The six 
sites on the river have been designated M, N, o, P, Q, and R going 
from downstream (Lombard Ave.) to upstream (47th Ave. N.). The 
site designation is followed by a "b" indicating mid-stream. If 
discreet samples are taken across the slough, "a" and "c" will 
refer to points 1/4 and 3/4 across the slough from the south shore. 
The site designation and distance across the stream is followed by 
a numerical designation which indicates the depth of sampling at 
the location. 

VII. ANALYSES 

-Listed below is the initial suite of analyses to be performed on 
the samples. The Bureau will be using the in-house testing 
services of the Water Pollution control Lab to perform the 
analyses. 

Field Tests: Dissolved oxygen 
pH 
Temperature 
conductivity 

Lab Tests: Alkalinity 
Hardness 
Fecal Coliforms 
Total Suspended Solids 
Biochemical Oxygen Demand 
Total Phosphate 
Ortho Phosphate 
Ammonia Nitrogen 
Nitrate and Nitrite Nitrogen 

This is an initial 1-ist of· analyses and is subject to review and 
amendment as data become available. In addition to the lab tests, 
observations shall be made and recorded on the field sheet that 
include weather, river stage, and appearance. Attached is a copy 
of the field log sheet. 
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SAMPLE POINT 

COLUMBIA SLOUGH MONITORING PROGRAM 
FIELD LOG SHEET 

pH DO TEMP COND 

·-

LAB ID# 
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SAMPLE POINT 

COLUMBIA SLOUGH MONITORING PROGRAM 
FIELD LOG SHEET 

pH DO TEMP COND 

·-

LAB ID# 



CITY OF PORTLAND 
WILLAMETTE RIVER MONITORING PROGRAM 

January 17, 1992 

I. PURPOSE 

The aim of the monitoring program is to provide baseline data of 
water quality for the Willamette River. Presently, the majority 
of the City of Portland's sewer system is combined, carrying both 
sanitary and stormwater to the wastewater treatment plant. During 
times of heavy precipitation the carrying capacity of the pipes may 
be exceeded and a portion of the flow is diverted to the Willamette 
River through a combined sewer overflow (CSO). The City has 
received a Stipulated Final Order (SFO) from the Department of 
Environmental Quality (DEQ) to fix the problem. This is scheduled 
to take nearly 20 years and employ a variety of measures to 
eliminate the impact of the csos. The baseline data generated from 

_this monitoring program will be used to assist in evaluating the 
effects on water quality that the implemented measures have. 

II. SCOPE 

The moni taring program will be an on-going, year round program 
performed by the City of Portland, Bureau of Environmental Services 
or its' designee. Samples will be taken at four points along the 
Willamette River. One will be upstream of a~y City Combined Sewer 
overflow {CSO), two will be taken in the areas of csos, and the 
final sample point will be downstream of any CSO. The majority of 
the analyses will be performed by the City water Pollution control 
Lab (WPCL) and a portion by a contract lab. 

III. PROJECT MANAGEMENT 

Project Administrator: 

Project Leader: 

Lab supervisor: 

Bob Eimstad, CSO/Stormwater Program 
Manager 

Eugene Lampi, Environmental Engineer 

Michael J. Pronold, Environmental 
Specialist 

Jim Cooke, WPCL superviser 



IV. SAMPLE POINTS 

Samples will be collected at four points along the Willamette 
River. The first sample point will be upstream of any cso. The 
point of sampling will be just downstream from the Tryon Creek 
Wastewater Treatment Plant in front of the railroad bridge. The 
bridge is used as a identifiable reference point. The second 
sample point will be located just upstream of the Morrison Bridge 
in the downtown area. Again the bridge is used as a reference 
point. The third sample point is located just south of the 
railroad bridge which is 3/4 mile upstream from the st. Johns 
Bridge. The fourth sample point is downstream of all csos and is 
located off of Kelly Point Park prior to the Willamette River 
confluence with the Columbia River and upstream of where the 
Columbia Slough enters the Willamette River. 

For an overview of the sampling locations please refer to the 
attached map. 

V. FREQUENCY 

Bi-weekly sampling at each sample point. Initially, the times of 
_sampling will be independent of storm events. The frequency and 
time of sampling is subject to review and amendments as data are 
tabulated. 

VI. SAMPLING METHODOLOGY 

Initially, sampling at .each site shall consist of mid-stream 
sampling at three different depths. The depths shall be 0-5, 5-
10, and 10-15 feet. Bureau personnel shall use an automatic 
sampler pump to draw the samples from the river. Samples sha~l be 
collected in the field with appropriate preservative if necessary, 
stored in a cooler with blue ice, and transported to the lab the 
same day. Sampling for bacterial analysis shall be conducted using 
sterile sampling jars, and taken two feet below the surface at mid
stream. 

In addition, this same sampling protocol can be extended to a total 
of three points across the river. The data generated will be used 
to assist in the determination of the extent of sampling that is 
to be performed. This would continue until enough data have been 
generated to be-able to make·a determination on the extent of the 
sampling. 

Using this methodology, a labeling scheme has been developed to 
easily refer to samples and where they were collected. The four 
sites on the river have been designated A, B, c, and D going from 
upstream to downstream as described earlier. 1, 2, 3, and 4 refers 



to the sampling points across the river at each site. "1" is 1/4 
across. the stream, 11 2 11 is 1/2 across the river, and 11 3 11 is 3/4 
across the river going from east to west. "4 11 is a composite of 
the three points. a, b, c, and d refer to depths. "a11 is 0-5 

·feet, "b11 is 5-10 feet, "c" is 10-15 feet, and "d" is a composite. 

VII. ANALYSES 

Listed below is the initial suite of analyses to be performed on 
the samples. The Bureau will be using the in-house testing 
services of the Water Pollution Control Lab for the majority of the 
analyses. A portion of the analyses shall be performed by an 
contract lab until the Bureau lab is outfitted to perform all 
analyses. These are indicated below. Samples sent to outside labs 
shall be depth integrated composites at each site. The use of an 
outside lab will allow the Bureau to split samples in addition to 
the normal QA/QC performed by the labs. · 

Field Tests: Dissolved Oxygen 
pH 
Temperature 
Conductivity 

Lab Tests: Alkalinity 
*Turbidity 
Hardness 
Fecal Colif orms 
Enterococcus 
Total Suspended Solids 
Biochemical Oxygen Demand 

*Total Organic Carbon 
Total Phosphate 
Ortho Phosphate 

*Total Kjeldahl Nitrogen 
Ammonia Nitrogen 
Nitrate and Nitrite Nitrogen 

* To be performed by a contract lab. 

This is an initial list of analyses and is subject to review and 
amendment as data become available. In addition to the lab tests, 
observations shall be made and recorded on the field sheet that 
include weather, river stage, and appearance. Attached is a copy 
of the field log sheet. 



Tualatin River 

Legend 

• CSO LOCATION 

A Tryon Creek Bridge 

B Morrison St. Bridge 

c St. Johns RR Bridge 

D S. Kelly Point Park 
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WILLAME'l"l'E RI\lgn MONT'l'ORING PHOGRAM 
FIELD LOG SHEET 

' RIVER CONDITIONS__,~~~~~~~~~~~~~~~~~~~~~~~ 

Sl;MPLE POINT pH DO TEMP COND LAB ID# 
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SECTION 3 

FACILITIES PLANNING 
PROGRESS 



Name 
Select Consultant 
--"--"--'" ____ '"'"'-'"'"-""-------·"'"-'"'"·-·-·-------·--·-----
Inventory System 
··---· --- - --------------·-·-----···-··------·---------
CSO Sampllng 

_Model Development 
-------·----·----·------------·-------·---------
Alternetlves Evaluation 
·--·-·----·--·--·--·-·-·--------·-·-····-----------·-··· 
Financial Plan 

lmplementetlon Plan 

Draft Report 

Review 

Alternative Selection 

Final Report 

SFOSJgned 

SUMMARY SCHEDULE 
CSO MANAGEMENT PLAN 

CITY OF PORTLAND 
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SECTION 4 

PLANNING APPROACH: 
WHY MODELS?/:::~:\~ 
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PLANNING APPROACH 

+ Accurate, diagnostic and predictive 
models 

• 

• 

• 
• 

• 

Hydraulic models 
Pollutant load models 
Water quality models 

Single event and long--~)~tinuous 
· modeling capacity_~~ \ \!'_::;-,-'--:=:'' 

53 outfalls an~~;?,1~~ion structures 
inventori((~"\:) . -
40 basin h}~~Jic models and interceptor 
models fully~alibrated 

2 storms sampled for loadings and 
instream water quality 

CSO reduction technologies researched 
and screened 



• 

• 

• 

PURPOS.E OF MODELING 

Provide accurate representation of cause 
and effect relationships 

Develop tool for determining C'!,li)es of 

:::~eo:
8

tool for examinqt'/~~)f 
alternatives ,-~'"/'' 



MODELING FLOW 

Receiving Stream Models 
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APPLICATION OF MODELS: 
LONG-TERM SIMULATIONS 

Runoff Generator;/::::::/~:····/~ 
15-years <(~ .~"\> 

,/\~~ 

CSO Pollutant Concentration/ 
Total Event Mass 

\/ 

Farfield Pulse 
Instream Concentration 

. ' 



APPLICATION OF MODELS: 
SINGLE-EVENT SIMULATIONS 

Runoff Generator:/";::~:''"' 
Single Stonµ~~~~:c, "'",~) 

~ ~.#,,,,._,:;;" 

CSO · Pollutant .Concentration/ 
.• 

Total Event Mass 

' . 
Farfield Pulse and Nearfield 
Hydrodynamic Concentration 

. ' 
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OTAK Inc. Urban Runoff Pollutant Model 
SIMPTM SIMplified Particulate Transport Model 

' 

• Estimates 11 runoff volumes 11
, 

11 pollutant mass loadings 11
, 

9ii~·Q, "event mean concentrations 11 

11# .pl1111 '!11 

•Simulates many stg,1;A'''''e~,nts in series 
!1!, 11/f 11 111; 11 . 

• Includes a Rainfall DEit~.'. .. i:}J;l'~f~;;z.,er . 

• .Can estimate the pollut~:~;t''·:iiq~,G~!J~n benefits of: 
. 1r11 111' ·1.r•!d' ''/I . 
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PDS · "Near-Field" 

PULSEQUAL - "Far-Field" 

Parameters 

Spatial 

Timescale 
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Kinetics 

CSO Effects 

Simulation 
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PDS (~:-_~ ~LSEQUAL 
\ \.7~~~; ~ . 

Toxics, B<;ieterja \ -"'./" 13actena, D.O. 
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Hours-Days 

ID 

No~"'" Decay;Settling . · 
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(5 typical outfalls) 

Winter/Summer 

Combined 

(I 0 groups) 

. Continuous 

Portland CSO Management Study 
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Validation of PULSEQUAL Model to the Dissolved Oxygen Data .!11"'1he Willamette 
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Valida~i~ri ~f PULSEQUAL Model to '11ie Fecal Coliform Bacteria Data in the 
. Willamette River at SPSRR Bridge Location in Portl.and. 

(for the Period 1980 Through 1989) ,,,f''.); ./" ,.,,, 
:;;· 

.-.·."'. .,,.._ 
''i;,_"'"::. 

100 

10 10000 100000 



40 

... 32 ... ... 
c 
·! 24 

i! 
8 c 16 0 

" • ... 
Q 

8 

0 

0 200 

. , 

400 _ \ \.a1{:....--~~ 
Dis1anc~··i1~Pf-qrne C~t;~.,..e. feet 

.::..;:.;,._;.·_;;;:· ~ ~ \ \ 

X D1t1 

_,,;;,,,,_ 
-~"-.,;, Model 

. .. •• ·.,;;;!'" ,,."· 
.,,. :f 

x 

800 1,000 



en 

~ 
0 :z 
U1 



·sECTION 5 



• 

• 

• 

• 

• 

PRELIMINARY FINDINGS 

Annually 7,210 million gallons of CSO 

5-year storm generates 2,340 mi~JiJln 
gallons of CSO f-"":::~~("'""-

Columbia Slough rec~ive{~? o:~~O 
1 ;1· -=... - · ~. ,_"°"'-

VO ume ~ ~ ~ ~ )' 
· Willamette River re_ce~$:.%,. of .CSO 

volume · >~;~~~~~\ . 

Typicall)(_~ to~f>~ overflows per year, 
many lastit\g~~veral days 

'v.:::-~=-

Outfall discharges are highly variable 

#of 
Outfalls 

4 
30 
8 

Days per 
Discharge 

Less than 75 
Between 75 and 125 
More than 125 



• 

• 

• 

#of 
Outfalls 

Annual Discharge 
Volume, Million 

Gallons 

25 Less than 100 
13 Between 100 and 400 
4 More than 400 

60% of rainwater in combfu{~::~ls 
captured and . treated ~~~,// 

-~- \~~\ 
Upstream condit~:Oll~ __ ol-t(n exceed water 
quality standa~i~----<~~-- ::_~=;·./ 

({? -~~ ~c' 
Bacterial Cttnt.a_µ\ination is the predomi
nant CSO p"bi}-Otant of concern 



CSO VOLUME: FU-TURE BASE CONDITIONS 
ANNUAL AVERAGE AND SFO STORMS 

COLUMBIA SLOUGH 
ANNUAL: 1,350 MG/YR. 
5-YR. STORM: 430 MG 
10-YR. STORM: 280 MG 

EAST BANK 

WEST BANK · 
ANNUAL: 
5-YR. STORM: 
10-YR. STORM: 

1070 MG/YR. 
330 MG 
225 MG 

ANNUAL: 
S-YR. STORM: 
10-YR. STORM: 

TOTAL 
ANNUAL: 
5-YR. STORM: 
10-YR. STORM: 

7 ,210 MG/YR. 
2,340 MG 
1,510 MG 

4,790 MG/YR. 
1,580 MG 
1,010 MG 
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LEGEND 
· CSO EVENT FREQUENCY 

(BASED ON LONG TERM STATISTICS) 

< 75 DAYS PER YEAR 

75 - 125 DAYS PER YEAH. 

e > US DAYS PER YEAR 

CSO ANNUAL VOLUME 

• 50 MG/YR • 400 MG/YR 

• 100 MGffi 

• 500 MG/YR e 200 MG/YB. 

• 300 MG/YB. • 600 MG/YR 

PENINSULA R!VERGATE-B 

PENINSULA RIVERGATE-A 

rNftl CREEK 

I / 
TRYON 

PENINSULA RIVERGATE- C 

Jr}f'!_ 0 OAK 

_ 0 ALDER Q ALDER ~1t:-=-

PORTLAND 
BU 

INITIAL 
NMENTAL SERVICES 

LIC MODELING RESULTS 

FUTURE 
MAGNITUDE & DU 

CONDITIONS 
N OF OVERFLOWS 

BASIN NAME DAY/YR EVENTS MG/YR 

ALBINA 105 56 88.6 
ALDER <OF 35) 76 52 11.7 
ALDER <OF 36) 83 50 178.9 
BALCH 111 60 70.2 
BAYARD 114 60 143.7 
BEECH-ESSEX <OF 44Al 157 66 167.3 
BEECH-ESSEX <OF 46) 101 56 206.5 
CALIFORNIA 162 71 26.9 
CAROLINA <OF 3) 110 60 159.9 
CAROLINA <OF 4 ) 80 53 1.2 
CBD 41 34 71.9 
ru.d IAll(Jl lA 101 -;,; .,, .. 
mvrsinN. ion.RR 5aa3 43.7 

O·~ 
FFNIJ ·• 

,.,, 
"0 "'" n 

.. 1...:1n. (I IL. 4R'l RR s,; 1ac; 

FISKE <OF 57) 138 . - 59 226.4 
FREMONT <OF 12) 86 54 10.9 
FREMONT <OF 13) 87 52 5.8 
HOLLADAY qn s7 11 
IN"'1£Y · 46 36 58.5 
KEN TUN PS SQ 1nq 
11-NJS 1 R 3:> ::>,,; 
LOIJ>I I 94 s,; " 
MILL/ JEFFERSON 0 0 0 
m. isi;n ,. b4) 91 56 10.5 
NE 13th <OF 65) 137 57 331.1 
NICOLAI 99 56 306.3 

L£NTS 
OAK . 100 57 117.4 
OREGONIAN 113 61 112.7 
OSIJEGO 93 54 62.0 
RIVERSIDE 160 76 74.6 

INSL£Y SELLIJOOD 114 60 39.7 

~i 0 
SHERIDAN 130 60 147.! 
STARK 93 55 502.3 
ST. JOHNS <OF 52> 97 59 64.6 
ST. JOHNS <OF 54> 74 51 36.7 
SULLIVAN BASIN 164 71 684.8 
SULLIVAN P.S . 83 46 661.8 
TAGGART n ~ ,n 
TANNFR " 'JH» Fl? 

"''""" VANrnttVER 



OBSERVED AND POTENTIAL 
CSO RELATED PROBLEMS 

/;/;i',;'.!f: 

W~!~':ette /)~~~ia 

Dissolved Oxygen Mayb(~~ay:e 
Bacteria. . -'- ~~~~--/ Yes 

Eutroph1cat109~~ -=tf°'-~-'\ · Yes 

Water Borne ~~).}a;be Probably 
Toxics '\,,/-

Sediment Toxics Maybe - Probably 

Aesthetics Yes Yes 
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SFO Summer Storm Effects: D.O. 
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SFO Summer Storm Effects: Fecal Coliform 
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SFO Winter Storm Effects: Fecal Coliform 
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· Summary of SFO Storm Effects 

Number of Days 

Period Parameter Effect Current Se aration Ca ture 

Summer Dissolved Oxygen 

Fecal Coliform · 

Winter Dissolved Oxygen 

Fecal Coliform 

gg~i /)~~~gr 
·F.C.> 200 f" /- lQ.6 - '\,. JJ.O 
F.C.> 400 ;['" . "'63 = 0.0 
F.C.> 1,000 ~ "=""'·2~25 0.0 
F.C.> 2,ooQ " ~-0..88 o.o 

:"" --=-

' c{~~{~~t>/" - - ·~ , 
·"""" ,F~~ooo -
- -'E.C>.4"000 

31.0** 
28.0 
7.9 
1.9 
0.9 

0.0 
0.0 
0.0 

31.0** 
0.0 
0.0 
0.0 
0.0 

'"'-.,/":/:' 
* Baseline D.O. is< 8.0 mg/I'/!"" 

**Baseline F.C. is> 200 #/100 ml 

31.0* 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
-0.0 
0.0 

31.0** 
0.0 . 
0.0 
0.0 
0.0 



Parameter 

Dissolved Oxygen 

Fecal Coliform 

Summary of 15-Year Simulations 

Effect 

< 8 mg/I 
<7 mg/I 
<6 mg/I 

>200 
>400 
> 1,000 
> 2.000 

Percent of Time 

Current Cantore 

23.6 
5.1 

·0.0 

48 
24 
0 
0 



PULSEOUAL Dissolved Oxygen Forecasts in the Willamette River at SPSRR 
Bridge in Portland Based on 15-Year Continuous Simulations 
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PULSEQUAL Fecal Coliform Forecasts in the Willamette· ai'ver 
(Continuous Simulations for the Years 1976 ThrovifJ1,;i 9!!J) 
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PULSEOUAL fecal Coliform Bacteria Forecasts in the Willamette River at SPSRR 
Bridge in Portla~.d Based on 15-Year Continuous Simulations 
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CSO TECHNOLOGIES~;'c 

WHICH¢i1iiti~ ~s1'') 



TECHNOLOGIES EVALUATION 

+ 31 conventional CSO technologies 
evaluated 

• Non-conventional technologies being 
examined """"'" ,,."';;;r'"·,?,,~;: 

Creative workshops 
Public values input 

.,;:~_ 

+ · Most promising c:!nlve\].'ij§nal' 
technologies:_ (\?.}-

0 
\5 

lnflo~""r::&.i~'tiihl . 
. S(O(in~i,eNumps 
. ·· St?-e}q1A.liversions 

v~~/· 

Sewer separation 

Storage 
. Oversized pipes 
. Tanks 

Treatment 
. Screening 
. Sedimentation 
. Disinfection 
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Table 8.3-5 
Combined Sewer Overflow (CSO) Control Technologies Screening Summary 

CSO Control Technology 

Sewer System Optimimtion 

Static Flow Control 

Variable Control 

Real-Time Control 

Source Controls 

Street Sweeping 

Combined Sewer Flushing 

Catch Basin Cleaning 

Industrial Pretreatment 

Construction Site Erosion 
Contfol 

Consider in 
Economic 

Optimization 

x 

x 

x 

Consider in 
Alternatives 
Development 

Consider 
for 

Interim 
Use 

x 
.. 

'::. . 
... -"'· ...:::. """:::,:. __ . 

-="" _.,. " 

Eliminate 
from Further 
Consideration 

.,,. .,. ~ { 

~~ ;~_; ,::~,;''-'._-_:_:_~;=_-.\_\,._)_; _ _._ _____ _._ ___ : ___ -;1 

Upland Stormwater Storag~ ~""'- x 
Stormwater Sumps 

Sewer Separation 

Stream Diversion x 
Physical Chemical Treatment 

Swirl Concentrator x 
Vortex Separator x x 
Microscreening x 
Plain Sedimentation x 
Flocculation/Sedimentation x 
Dissolved Air Flotation (DAF) x 
DAF with Polymer Addition x 
High Rate Filtration (HRF) x 
Flocculation/HRF x 

10011BC6.GNV 8.3-22 
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Table 8.3-5 
Combined Sewer Overflow (CSO) Control Technologies Screening Summary 

CSO Control Technology 

Chlorination/Dechlorination 

Biological Treatment 

Columbia Boulevard WWTP 

Wetlands Treatment 

Storage 

Earthen Basins 

Open Concrete Tanks 

Closed Concrete Tanks 

Storage Conduits 

Storage Tunnels 

10011BC6.GNV 

Consider in 
Economic 

Optimization 

x 

x 

x 
x 

Consider in 
Alternatives 
Development 

Consider 
for 

Interim 
Use 

,,.·fa, 

x \ \ / __ -=· -.-;;! 

8.3-23 

Eliminate 
from Further 
Consideration 
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Table 8.3-3 
Major Advantages and Limitations of CSO Control Technologies 

Technology 

Static Flow Control 

Variable Flow Control 

Real-Time Control 

Street Sweeping 

Combined Sewer 
Flushing 

Catch Basin Cleaning 

Industrial Pretreatment 

10011A72.GNV 

Advantages 

Easy and quick to implement 

Very cost-effective 

Short implementation period 

Cost-effective 

Moderate implementation period 

Maximizes use of existing sewer 
system 

Cost-effective 

Existing P.rogram 

Limitations 

Maximum pollutant reduction = . 

' .±20% 

Maximum pollutant reduction = 
+30% 

Maximum pol!utant reduction = 

.±35 % ./",•;:~ 
·"" :;. 

_,/~-,;:,,,/'"'~:'""~"~ 
.~ ... -~ . ~ ;:;. . 

/. _,,Will _pat.,reduce frequency, mag-
'\.~ ""'~¥; or duration of CSO 

Reasonably cost-effective for TSS "%. -{ 
control _,,-- ~ Wj]j Diit reduce FC 

Helps control floatables \. ~ ~.,~\) 

Can be used to target specific non
conventional pollutants 

8.3-13 

Catch basins are not currently 
used in combined sewer service 
area 

Will not reduce frequency, mag' 
nitude, or duration of CSO 

Will not reduce FC 

Only 11 % of combined sewer 
service area is industrial or 
commercial land use 

Will not reduce frequency, 
magnitude, or duration of CSO 

Will not reduce FC 



l 
I Table 8.3-3 

Major Advantages and Limitations of CSO Control Technologies 

I Technology Advantages Limitations 

Construction Site Can be implemented quickly Will not reduce frequency, 
Erosion Control magnitude, or duration of CSO 

Regulations applicable to the I 
planning area are currently being Will not reduce FC 
prepared 

Will not reduce floatables 

Onsite Domestic Large {± 73 % ) reduction in FC Would require .. Cf<l!lStruction at 
Wastewater Storage is possible every ho~lioJd" within the 

combined"seW..er seivice area 
Significant reductions in TSS and Veryi~G~~~'"'°"'-floatables (21 to 31 %) are also 

possible ,,,f.r" ,,,ff~ ;;.o;._""=· .,~;. 
,,1"191""cos}.""(fective ""=''' 

ll 

; 

"'i;(;~'he'difficult to obtain full Garbage Disposal Ban Could be implemented in a fairly 
short time period ~mPli.;mce 

Very inexpensive ["w.;u~~uce frequency, 
'> J1Jf!8Jiitude, or duration of CSO 
.,,.,.,-- . -=-

Will not reduce FC 

• 
ll 

Will not reduce floatables 

Upland Stormwater High lelf:~b=ef.&;}ft!!-(~% +~; Siting of required stormwater 
Storage 

J:Z!)~on 
basins in developed upland areas 
and/or steep terrain would be 
difficult 

tee~~~-) Large number of individual 
basins are required for areawide 

v- application 

I 
I 

Integrating with combined sewer 
.. system would be difficult to . 

impractical 

I . Land costs and siting difficulties 
could offset apparent cost-
effectiveness 

I 
I 

IOOllA72.GNV 8.3-14 
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Table 8.3-3 
Major Advantages and Limitations or CSO Control Technologies 

Technology 

Stormwater Sumps 

Sewer Separation 

Stream Diversion 

Swirl Concentrator 

Vortex Separator 

MiCroSl'reening 

IOOl IA72.GNV 

Advantages 

Prevents stormwater from entering 
the combined sewer 
system 

Significant portion of annual 
CSO volume can be eliminated 

Cost-effective 

Proven technology in Portland 

By definition CSO would be 
eliminated 

Will meet -SFO requirements 

Minii\U·ird-W ~i~ents ~;>-·· 

~{~t;~\ '=> 

Somewhat better performance 
compared to swirl concentrator 

Commercially available -

Fairly high TSS removal (±65%) 

Moderate land requirements 

Good cost-effectiveness 

8.3-15 

Limitations 

Potential for groundwater 
contamination by infiltrated 
stormwater 

Groundwater investigations & 
monitoring would be required 

.~ -~~:;~¥= 
.:'C' !f 

-

Applicable only to combined 
sewer basins with natural stream 

. inflow 

Estimated TSS removal = .±30% 

Poor cost~ffectiveness 

Estimated TSS removal = +40% 

Medium cost-effectiveness 

Limited full-scale CSO treatment 
experience 

Demonstration projects have 
shown some operational 
problems 

Screens need to be protected 
from large solids 

Screen life can be short 



I 

I 

• 

• 
Q 

I 

• 
I 

ll 
l 

•• 
I 
... ,·""-

• lo---~ 

Table 8.3-3 
Major Advantages and Limitations of CSO Control Technologies 

Technology 

Plain Sedimentation 

Flocculation 
Sedimentation 

Dissolved Air Flotation 

Dissolved Air Flotation 
with Polymer Addition 

100!1A72.GNV 

Advantages 

Proven. well-underntood 
technology 

Sedimentation basins will also 
provide some storage 

Fairly high TSS removal (64%) 

Good cost-effectiveness 

Proven technology 

Improved performance (80 % TSS 
removal) compared to plain. 
sedimentation 

Good cost-effectiveness 
= 

~ 

Sedimentation basins will als{ .. ~ 
provide some storage \ \~ 

Removes small particles and 
grease 

8.3-16 

Limitations 

Large land area requirements 

High O&M requirements 

High energy use 

No full-scale CSO control 
applications 

Poor cost-effectiveness 

Large land area requirements 

Medium TSS removal (±42%) 

Difficult process to control 

High O&M requirements 

High energy use 

No full-scale CSO control 
applications 

Poor. cost-effectiveness 
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Table 8.3-3 
Major Advantages and Limitations of CSO Control Technologies 

Technology 

High Rate Filtration 

Flocculation/High Rate 
Filtration 

Treatment at Columbia 
Boulevard WWTP 

Wetlands Treatment 

Earthen Basins 

Open Concrete Tanks 

Closed Concrete Tanks 

10011A72.GNV 

Advantages 

Moderate land requirements 
(about the same as microscreens) 

Good TSS removal (±76%) 

Good cost-effectiveness 

Moderate land requirements 
(about the same as microscreens) 

Maximizes use of current · 
(200 mgd) and planned future 
(540 mgd) treatment capacity 

Requires less land than earthen 
basins of the same si:ze 

Multiple land use is possible 

Some urban amenity 
improvement potential is 
provided 

8.3-17 

Limitations 

High O&M requirements 

Medium TSS removal (±43%) 

Limited CSO control experience 

High O&M requirements 

Limited CSQ,.CO!itrol experience 
.:!,. ,f'" 

·""" -
---~:'..··.,,,.;::='"'(i;.~"--~~=-

Requires extensive pretreatment 

Requires large areas of very flat 
land 

Incompatible with many land 
uses 

Many individual basins would be · 
required 

Land area requirements are large 
compared with concrete basins 
of the same si:ze 

Incompatible with many land 
uses 

Many individual basins would be 
required 

More costly than earthen basins 
or open concrete tanks 
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Table 8.3-3 
Major Advantages and Limitations of CSO Control Technologies 

Technology 

Storage Conduits 

Storage Tunnels 

Advantages 

Complete outfall consolidation 
and centralized storage system is 
provided 

High potential for urban amenity 
improvement potential (at or 
near waterfront) 

Very large centralized storage 
volumes can be provided 

Minimum land requirements 

Marginal cost of tunnel storage is 
low 

Limitations 

Major construction must occur 
at or near waterfront 

Costs about the same as closed 
concrete tanks 

Very large · · ·= buy in" cost for 
near surli _ lidation, drop 
shafts,.Jli\~,.P out facilities 

f.::#_,=--=.~5~/' ~,~~;. 
w .;i;F~~" 

Abbreviations: CSO = combined sewer overflow; FC = fecal coli~~+:fss = total suspended 
solids; WWTP = wastewater treatment plant /-'- = ~ '\..,... 

IOOl IA72.GNV 8.3-18 
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Table C-1 
TECHNICAL EVALUATION CRITERIA 

Pollutant Removal Efficiency 

Maximum Attainable Pollutant Removal 1%l 
CSO CSO CSO Suspended 

Technology Classification Frequency Volume Duration Bacteria Floatables Solids 
Static Flow Control Sewer 15 15 15 20 20 20 
Variable Flow Control System 20 25 25 30 30 30 
Real Time Control Ootiniization 25 30 30 35 35 35 
Street Sweeping Source ,ff"'\ .. O · 0 0 0 27 29 
Combined Sewer Flushing Controls 111 

11 
1" ""iQ 0 O 17 0 4 ,ri ·11 111 11 

Catch Basin Cleaning 11,,, ,11 "''J ")' O O O 27 29 
Industrial Pretreatm~nt 1µ1il"' II"'''" . 1: O o O 5 5 
Construction Site Erosion Control .,,,,,,;.. ·q/,.,, "' 1, / ,,,,,, O O O O 1 O 

'•1 1• o1I· f. IJ 'l 

Onsite Domestic WW Storage ""· "'" """'" fJ' 111' "'"· 5 o 73 31 21 ''•i, ,.,11 pr' 111111• ·•,, 

Garbaae Disoosal Ban '"' ··""""'' o ""' , ' ""· 'Q o O O 16 
Upland Stormwater Storage Inflow ,,119 ·""" " ,,, /19~ 99 99 99 99 
Stonnwater Sumps Reduction . (,~o''' '\ .,,,~·::::: .. ,, 80 80 80 80 
Sewer Separation 100 1,1 1/. 100 ,,,,,.,,,,,,,, 100 96 33 6 
S . . Ill ,,1 .,, •"'' ·•11 tream D1vers1on 1 - .. 1!, 1111 .. ,,,..1•" · -·· , , .1 - - - - - - - -.. ·'' " 
Swirl Concentrat.or PhysicaV 99 " 1("'":: ... ~91;;::· 11 11!' 99 15 80 30 
Vortex Separator Chemical 99 "'"." il'!'J.,, \,,11 ,i 9~l'\,, 20 80 40 
Microscreening Treatment 99 99 'Ii' 1. · 1""1!!!'9,,,,,,,,,,.," "\ 33 95 65 
Plain Sedimentation 99 99 •I:,,,,/ .;!'"" ,,,~!!Ii,,,, " ''••, ,> .... ~2 90 64 
Flocculation/Sedimentation 99 99 ... .1J '' .,,l' !is,,,, "";,,. '· ( 'IQ. 90 80 
Dissolved Air Flotation (OAF} 99 99 ""'' 99 .. ,,,, '"1i16\,

11
.. 95 32 

OAF with Polymer Addition 99 99 99 ,,,/21.,""· '\, 95 42 
High Rate Filtration (HRF) 99 99 99 ,,/· .. ~ "\rn 1' 95 43 

!· 1'· 
Flocculation/HRF 99 99 99 oJ"'' .. l' · 38 95 76 
Chlorination/Dechlorination 99 99 99 •.,, 1"" 99.9 o o 
Columbia Boulevard WWTP Biological 99 99 99 99.9 99 85 
Wetlands Treatment 11 l Treatment - - - - - - - - - - - -

(1) These technologies are applicable only to selected basins. Maximum pollutant removal 
estimates will be developed in Task 9. 

H:\40\Y _PICARDIPORTCSOITABLE 1.XLS 
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Technoloav 
Static Flow Control 
Variable Flow Control 
Real Time Control 
Street Sweeping 
Combined Sewer Flushing 
Catch Basin Cleaning 
Industrial Pretreatment 
Construction Site Erosion Control 
onsite Domestic WW Storage 
Garbaae Disnnsal Ban 
Upland Stormwater Storage 
Stormwater sumps 
Sewer Separation 
Stream Diversion 11 l 
Swlri Concentrator 
Vortex Separator 
Microscreenlng 
Plain Sedimentation 
Flocculation/Sedimentation 
Dissolved Air Flotation (OAF) 
OAF with Polymer Addition 
High Rate Filtration (HRF) 
Ftocculation/HRF 
Columbia Boulevard WWTP (3) 
Wetlands Treatment 11 l 
Earthen Basins 
Open Concrete Tanks 
Closed Concrete Tanks 
Storage Conduits 
Storaae Tunnels 

- -
TableC-2 

TECHNICAL EVALUATION CRITERIA 
Typlcal Pollutant Removal Unit Cost 

- ..... -

Tvlllcal Pollutant Removal Unit Cost 
cso cso cso 

Frequency Volume Duration Bacteria Floatables 
Classification $/event $/1000Qal $/hour $/billion $1nercent 

Sewer 41,305 0.27 3,579 0.03 12,896 
System 175,948 0.93 12,197 0.13 48,829 
Ootimlzation 275,889 1.52 19,921 0.21 82,033 
Source Source controls will not reduce NIA NIAV 
Controls frequency, volume, or duration 4.28 NIA 

of s;;so•s. NIA 145,607 
,,,,, ''h,,11 NIAV NIAV. fl 11, 

;'' 1/h11 • !11 ' NIAV NIAV ~1il !1111 1111 , 
i ;'' ) 1111' 4.74 4,301,250 .,,1. 

·ii ,,1 
.,,P· .. 1ff! NIA 1,572,753 

Inflow r.;i11, ·1111 ' ~lii'99~ ,11l ''Q27 3,590 0.04 17,247 
11,. ''"""'" -~ 1!! ·r; •. 

Reduction .. ,,,i1 . 11i~111' 5 ,111
1 . ,1111•~~ ."1•4 15,007 0.19 72,097 

'"'•(\ 01.~l!'li / 7·~0··1 95,438 1.23 1,389,395 
Jfl~ ,1•l;: ''\, .j' ·11 --.11 ill . ;, ·lr,, •• _1,,i- -- .. 

Physical/ 23:!)985 ·11 ·~ ... 6'1' 21,441 0.27 128,756 
I . . . '·~ 

Chemical 216,488 ;11 "" .52 ,,.,.,.,1·1~31 0.25 119,690 
289,940 ii 

·1 r1• 

Treatment (2) 1. J111 2 P4''Jd' • II rfl~,t-,12 93 0.33 134,989 I 266,428 '
11

11"'1''
1
az 11:·" 1la# 529 I 0.31 130,934 Ii,,, ,;,, !11 i.,,, 11 ' rl 

317,751 -~ .23 !11!., .,1 9 2s11~111 1,IJ, 
156,156 ·lh, 0.37 

2.82 ";J I i:m:!/111'5 ,ii" 
., 

401,622 ~It .. !. 
1'0,46 186,985 

424,681 2.98 11:,,/ ~':b~~.:l,,,,I "'11q::tQ 197,721 
• 'I!'' ,, • .1!1. 

285,801 2.01 •1/1 tj;li12 ·•;;,,, .,,'.I!· o.~ ·;,,,,. 133,062 
361,587 2.54 ~.289 "

11 0.42;!;;!; ·., "•·· 168,346 
Biological 

' , .. 
"'ii.. - -. . -. . . - ;ill· •• !I 

Treatment 
1;1'1 ,;i'!· ''i11\;1;;1: - -.. . - . . ;l;I. • I( 

storage 120,984 0.85 11,138 11 011li 53,511 11'' ,,,1 
887,415 6.23 81,700 i,,,,.,f.01 392,501 
987,915 6.94 90,952 1.12 436,951 
698,588 4.91 64,315 0.80 308,983 

1,104,311 7.76 101,668 1.26 488,433 

(1) These technologies are applicable only to selected basins. Typical unit cost will be developed in Task 9. 
(2) Includes chlorination/dechlorination. 
(3) Expansion/modification of Columbia Boulevard WWTP will tie adcjressed In Task 9. 

- \:.~ - -. 

Suspended 
Solids 

$nb 
0.17 
0.63 
1.06 
1.25 

85.81 
1.73 
NIAV 
NIAV 
83.33 
0.41 
0.22 
0.93 

102.34 
. . 

4.43 
3.09 
2.55 
2.38 
227 
7.17 
5.78 
3.80 
2.72 
.. 
.. 

0.69 
5.07 
5.64 
3.99 
6.31 

H:\40\Y _PICARDIPORTCSO\T ABLE2.XLS 



',.. ., 

I] 

I 

•• 
I 

I 

I 

I ,, 
I 

I ·., 

Table C-3 
TECHNICAL EVALUATION CRITERIA 

Qualitative Factors 

Near 
Resource Term 

Technology Classification Conservation Control 
Static Flow Control Sewer E E 
Variable Flow Control System VG G 
Real Time Control Optimization VG G 
Street Sweeping Source P E 
Combined Sewer Flushing Controls G ,/:z G 
Catch Basin Cleaning P f ,( P 
Industrial Pretreatment VG _ - - "~----VG 

g~:~:~:~::i:~ ~s:i:r~~;trol "'}o/~,,,' ~"\~~v<) 
Garbaae Disnosal Ban /- ,,,,t .f'""c, "' 

Swirl Concentrator PhysicaV \ \I---,_Af(;l;/' G 
Vortex Separator Chemidf""i;,. ' ""/ VG G 
Microscreening · Tx..e~'i.me'~ l .. \ \, G P 
Plain Sedimentation [( '\. .. ,,,~/, ~ ~""'• .,,_ ';;/' G P 
Flocculation/Sedimentation . . L '~ ,,/- """'.. /' P P 
Dissolved Air Flotation (DA~..-=F.-=.,. """-""--"" . P P 
DAF with Polymer Addltio;P""' .#'"'..-.""=· ""\ ") P P 
High Rate Filtration (H "' \. "'* = P P 
Flocculation/HRF _ } g' G P 
Chlorination/Dechlorination =.,. ""'- /'-j' G P 
Columbia Boulevard WWTP """'· JillOlogical G P 
Wetlands Treatment " Treatment VG P 
Earthen Basins Storage VG P 
Open Concrete Tanks VG P 
Closed Concrete Tanks .. VG P 
Storage Conduits VG A 
Storaae Tunnels P A 

NOTE: All technologies are potentially applicable to long term .CSO control. 
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Technology 
Static Flow Control 
Variable Flow Control 
Real Time Control 
Street Sweeping 
Combined Sewer Flushing 
Catch Basin Cleaning 
Industrial Pretreatment 
Construction Site Erosion Control 
OnsHe Domestic WW Storage 
Garbage Disnosal Ban 
Upland Stormwater Storage 
Stormwater Sumps 
Sewer Separation 
Stream Diversion (1\ 
Swirl Concentrator 
Vortex Separator 
Microscreening 
Plain isedimentation 
Flocculation/Sedimentation 
Dissolved Air Flotation (OAF) 
OAF wHh Polymer AddHion 
High Rate Filtration (HRF) 
Flocculation/HRF 
Chlorination/Dechlorination 
Columbia Boulevard WWTP 
Wetlands Treatment (1) 

Table C-4 
ENVIRONMENTAL EVALUATION CRITERIA 

Maximum Attainable Pollutant Load Reductions 

Maximum Attainable Pollutant Load Reductions 
cso cso cso Bacteria 

Frequency Volume Duration (1<l"15 Floatables 
Classification fevents) (MG) (hours) organisms) (percent) 
Sewer 6 945 72 7.8 20 
System 8 1,574 120 11.7 30 
Ootimization 10 1,889 144 13.6 35 
Source ,,11'1'h, 0 ·o 0 0 27 
Controls 1 

,11!· '110 0 0 6.6 0 111111. ·11 l l'' ''•·q.'''): 0 0 0 27 a'' .,,,. ,11 
0 0 0 5 1i!1 ,,, 

·•1:· .,(· ,,,,,i,,, ,111
11

1,1 0 0 0 0 '\;IJ ~!'\ 
I hi 

111. 1 :unmtr1 p1il JI •'" 3,15 0 28.4 31 
''••ii, •·"' ,rr'l 

11
11 \,,.·0·· ·~,,,~"''''·" 0 1ril1 , "'l .. 0 0 0 

Inflow :fJlf'. ,,;1fil1;,, "'" §,i23ll 476 38.5 99 
Reduction 1/~11'1 ~~ ;1i'":;;s.~ .384 31.1 80 

· 42 I re.297 ur• f d'1'"q1111480 37.3 33 
- - 1/~'. 1i' 1d"'1'' ·"r ,/' - -'ll ~r ,,r.r.i&l' .. 11 -- --

PhysicaV 41 ~"'6~~ ''' I" 476 '"" 5.8 80 
Chemical 41 \,6.234 ......... ,, l 471!'''

1 
"" ,, 7.8 80 

0:234;;;11 ,,. 1·· I '111t 
Treatment 41 1! di 6 1r•111 ~h,; ·\,, 12.8 95 

41 
. ,,ff 1j. 111 'J·. 

6,234 ... ,.1 ~· 47.1.l ''• "• •'1.2 4 90 f~ ' . '· !111. • !1!!;! ·,, .1,. 

41 6,234 11' · •'ll76''" .) ·1:1s"5 90 \ .. 1i1'1 ·';:,
11

1• ·•!:.· ·:,, 

41 6,234 ~ .. 476 ~2 "" 95 
41 6,234 ,ra .1 '!, 95 476 .... .;i.. .... • .. 
41 6,234 476 ,<""' ,8''.5 ..... !· 95 

,r!I ,1! 

41 6,234 476 '. ,l.14.8 95 
41 6,234 476 -..,,,, 38.B 0 

Biological 41 6,234 476 38.8 99 
Treatment -- -- -- -- --

EXISTING BASINWIDE LOAD 42 6,297 480 38.9 100 

(1) These technologies are applicable only to selected basins. Maximum load reductions will be estimated in Task 9. 

Suspended 
Solids 
(tons) 
774 

1,161 
1,355 
1,123 
155 

1,123. 
194 
387 
813 
619 

3,833 
3,097 
232 
--

1,161 
1,549 
2,516 
2,478 
3,097 
1,239 
1,626 
1,665 
2,942 

0 
3,291 
--

3,871 
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Technology 
Static Flow Control 
Variable Flow Control 
Real Time Control 
Street Sweeping 
Combined Sewer Flushing 
Catch Basin Cleaning 
Industrial Pretreatment 
Construction Site Erosion Control 
Onsite Domestic WW Storage 
Garbaae Disoosal Ban 
Upland Stormwater Storage 
Stormwater Sumps 
Sewer Separation 
Stream Diversion 
Swirl Concentrator 
Vortex Separator 
Microscreening 
Plain Sedimentation 

· Flocculation/Sedimentation 
Dissolved Air Flotation (DAF) 
DAF wtth Polymer Addttion 
High Rate Filtration (HRF) 
Flocculation/HRF 
Chlorination/Dechlorination 
Columbia Boulevard WWTP 
Wetlands Treatment 
Earthen Basins 
Open Concrete Tanks 
Closed Concrete Tanks 
Storage Conduits 
Stora11e Tunnels 

Table C-5 
ENVIRONMENTAL EVAL.UATION CRITERIA 

Qualitative Factors 

Classification 
Sewer 
System 
Ootimization 
Source 
Controls 

Inflow 
Reduction 

PhysicaV 
Chemical 
Treatment 

Siting 
Impacts 

E 
VG 
VG 
E 

VG 
VG 
E 
E 
p 
E 
p 
G 
A 
p 

Construction 
Period Operating 

Impacts Impacts 
E E 

VG E 
VG E 

G \ \ ..,,._7~=7' 

=:.. ~ 

'"= ,. . G G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
p 

Biological"¥'" f 
Treatmenf'c,,,,./-
Storage 

E G 
G G 
A G 
A G 
G G 
G - p 

VG VG 

VG 
E 
p 
p 
G 
G 
G 

Urban 
Improvement 

Potential 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
SOME 
NONE 
NONE 
NONE 
SOME 
SOME 
SOME 
SOME 
SOME 
SOME 
SOME 
SOME 
SOME 
SOME 
NONE 
HIGH 
NONE 
NONE 
SOME 
HIGH 
SOME 

. 
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Technoloav Classlflcatlon 
Static Flow Control Sewer 
Variable Flow Control System 
Real Time Control Optimization 
Street Sweeping Source 
Combined Sewer Flushing Controls 
Catch Basin Cleaning 
Industrial Pretreatment 
Construction Site Erosion Control 
Onslte Domestic WW Storage 
Garbaae Disoosal Ban 
Upland Stormwater Storage Inflow 
Stormwater Sumps Reduction 
Sewer Separation 
Stream Diversion 
Swirl Concentrator PhysicaV 
Vortex Separator Chemical 
Microscreening Treatmflnt 
Plain Sedimentation 
Flocculation/Sedimentation 
Dissolved Air Flotation (OAF) 
OAF with Polymer Addition 
High Rate Filtration (HRF) 
Flocculation/HRF 
Chlorination/Dechlorination 
Columbia Boulevard WWTP Biological 
Wetlands Treatment Treatment 
Earthen Basins Storage 
Open Concrete Tanks -Closed Concrete Tanks 
Storage Condutts 
Stora~e Tunnels 

- - - .. - - l.;;:l .. .. twi :-. 

Table C-6 
IMPLEMENTATION CONSIDERATIONS 

Qualitative Factors 

Design; 
Construction, 
& Operation Land 
Complexltv Rellablllty Requirements 

E E E 
G VG E 
p G E 
E VG E 
G VG E 
v rifl"tt ... VG E ~ 11·'\ 

I·' VG E ,11 ljfl •1111 . J 

,,r1 Ii!' 11!11 ) v; E ·111· ,,, )1 
iiir •''G VG .,,,. ,1,1 . 

i11: .•• i,i. VG 11111 1 .de1, E .. ,. .. . 
'"tt" i'.!""'"1

'" .;if! . illl'V~'1'!:1 p 
.~'!·e,,,,,,,,,,,,1•'!' r11t i1r :, .. ,,,, 

111 1iG '"· ·=,. VG 11 11; ''!! • 
p 11!· . ,rn!, \E. //• I E ,1111 11' ·h. ·!:,, ,.11 
G 1!, .• 1 . ·"1; •. E_'u.· ,,r E 

VG ,1~~;·· ''""~ 
VG · 1,,i' Yi 1=1""'~"'' . G'11· 

1, 1 ,, p "r'1· I 
p ·!•,,11' p 11•t''''' ;r,.11111" f t 

1,urd if /· .. 
VG V& ,,,,11"!11 11,,, 11 1' jlh 

"' 11 _ •• , , 1· 111 

G 
h1 •1 f.r 

G ''•· 1. P 1111- ~ 
A p 11' 11 G,,,,,111· ,,,,. 

i/• jl- ,,. •I" 
A p '•;;,1! 1111'3 ·!'1''\. 111;!: 

p p ,~' ~,, .. ,,, 

p G \l•G ·'1,,, 

G VG VG 
VG E E 
VG VG G 
VG VG p 
VG VG p 
VG G G 
G G G 
p G VG 

Development 
Time 

Publlc Requirements 
Acceptance {years) Flexlbllltv 

E 2 G 
E 5 VG 
E 7 VG 
E 1 G 

VG 4 G 
VG 5 G 
E 4 G 
E 1 p . 
p 10 p 
A 4 p 
G 10 p 
G 5 p 
A 20 p 
G 5 p 
G 10 p 
G 10 p 
G 10 p 
G 15 p 

"· ·11 G 15 p 11111. 
It, '•, G 15 p 

'•11,l ':,!i 
111

11•1G 15 p 
1, J' !f \,. 
1JI!· G1,. ·\,,. 15 p 

i ,~)r;.,1;1•·::i!;.', 15 p 
·1':,!o. 15 p 

i'"VGf ;;( 10 VG 
t111• .qi· 

15 p 1.11!1 .,1 G 
''•,,t!r''. p 15 G 

p 15 G 
G 15 G 
G 15 G 
G 15 VG 

H:\40\ Y _PICAADIPORTCSOITABLE6.XLS 

... 



, __ 

~ 

- ,....___. - - -- - - -. -. ...... .... .. ~ ... .. ... ..... 
TABLE C·7 

Areawide Cost Estimates for CSO Control Technologies 

Technolonv Classlflcatlon 
Static Flow Control Sewer --- --
Variable Flow Control System· --·-----·----
Real Time Control Ootimization 
_Street §wee~ Source 
~mbined Sewer F!ushing Controls 
Catch Basin Cleaning 
_ lndu5!1'_i"!_f_retreatrnent 
Construction Slte_~_()Si<J_l!___C::ontrol 
Onslte Dornestic '!!'!I Sto,.,.9e __ 
Garbaae Disoosal Ban 
_l,)f!land Sto!_l:ilW~f>! Storag_e __ Inflow 
St~rn~~ter Sumf!s Reduction 
Sewer Seoaration 
Stream Diversion 
Swirl Concentrator PhysicaV 
Vortex Separator Chemical 
Microscreenina Treatment 
Plain Sedimentation 
Flocculation/Sedimentation 

, 
- ---· 

Dissolved Air Flota~Q_nJDAF) 
OAF w[th Polyf!!er Aq~_i!i_()_n. 

c!:!lgh Ra!f>_l_'i[tratio!!__(!i RF) 
Flocculation/HRF 
Chlorination/Dechlorination 
_c::_<J_lum_bia B_()!l!f>vard WWT_!' __ Biological 
Wetlands Treatment Treatment 
Earthen Basins _ Storage 
QJ:>en C()nCf!'le Tanl_<_s 
Closed Concrete Tanks 
Storage Conduits 
Storaae Tunnels 

NI A = Not Applicable 
NIAV =Not Available 

--

Cost lmllllons of $1 
Present Annual 
Worth Cost 

2.8 0.3 ------· ------· 
15.8 1.5 ----------
31.0 2.9 
11.7 1.1 ---------
215.3 19.9 

_j?_J __ 3.9 
NIAV - ,111''WAV -

--·-··-·····--

~~~v. NIAV-1-
~1.45fl ,11 1 ~~ l!ii.' 
- Jip· .,,,111· o:rl 

''i!~L 11•; l ----;JI -
-~~q.·\1, "~ !~··!I 

~.~~;tiii'.!!. ... :rnr'Af~~ 
NIAV NI -
89.0 ~2l' 
82.7 l!r------------

_ _1jQJ!__ 10.3 
101.8 9.4 ' ------ -------
121.4 11.2 ---·--- ------
153.5 14.2 -----·--- -------·-
162.3 15.0 ·-----·----· ------·--· 
109.2 10.1 ------- -----·--· 
138.2 12.8 ------ ----·-·--
N/A NIA 
NIA NIA -------·-- ---·-----

N/AV NIAV 
_4,1!,? __ 4.3 ----

339.1 --~1A___ ------
377.5 35.0 ··--·------ -·--·--·----

_:,!67.0 __ 24.7 
- -

422.0 39.1 

Areawide CSO Reductions Comments 
___ 15~y_olu_t!l_f>; 2_Q'!'!.P.Cl!lu~ri_!5_ ______ All captured volume treated at 
____ 25% Y.Cl!ume; 30%p_()]l_IJ_lan!_s_ ____ Columbia Blvd WWTP 

30% volume: 35% oollutants 
NIAV Source controls will not reduce volume, 

- -
12% bacteria; 3% TSS frequency, or duration of CSO. Street 

----~j; bacte__r:T~J~ T§S ----~: sweeping costs are for current program. 
_________ rjl!!V ___________ 

___ t:Jf_AV -----
___ -_?~'l"· b~C!f>!!~i£!Y• TSS ___ 

0% bacteria: 16% TSS 
1"""~Q'l"•_Y_<?ll!IJ:lf>'-~Q!~P())!IJ__!~n__!s__ __ -------·-----------··-·------··-·---
J'i" ·se.~ vo!IJmi!!j_ 58')"~p()llutan__!s___ __ ---------·----·---·--·-·--·------·· 
}116~~!\!me;_t?'l"• T_~_96% ba_£te!~ ··- - . --··------
'i,, !t !L N/AV Site soecific alternative 

i..,, '·11,,.,,,.,11· ,P' 24% T~S All physical/chemical treatment plants 
.II ii' """' 32% TSS are sized to treat and disinfect 80% of 

-;m"'~-----
,i'' ,ii'' __ ,, .. ;i2·y.i annual CSO volume. Floatables will be 

11 111"" -:-;- effectively removed from all treated flow. ·"·111 r""'''' ;yitti~1....!. _§S _______ 

'"'' '
1 ~SS l!i, ·""' !!, iu. 

'" 'lti,i.,, •,, 6 -o -Ts87 11 1i1 

-------~,a y;r-~~,tr;;~·-·-

---'643-~f'f;~~--
-- '·· .. ---·~1~----- .,.-11..,__1.4if!~i:.:...li:". 

---5-all1o Jil!l'S\- ""- - .r· '" 
"-__ """'."' ______ , .1NYA·---· ": ", .. ~r.------l·:~;;; ·:,. .,,, 

NIA I ,,,1 
''l,;fa, "'1;!;!:.,,.....----·-·---·---·-·---·-·-·····-----· ·----·--·--·-·· ----·----·-·--·--·-----·--;nil!:. ... 

N/AV .ir.!· ; , 1; • ••
1
!;1, •• ,f' Site soecific alternative 

80o/o CSO volume 11111 
11,1rr · __________ _Q~_"._!l_l()!'1.9". .. !>.1'lll!ri.'S..ulJ.b(i_,,i~---·-

1' .JI 
capture with 11,,. ,,;!' _ ______ _QQ". "tgr~g". __ t!'Q ~" u tillasi n ·- ___ _ __ .,,,!· 
treatment at _____ -9n"._"t "r"g .,_ __ t,.~i<!Jl'J()_s ubb_.,,._i_~"------·--· __ 

Columbia Blvd. _ _________ _!h_r_e".llt()r'19El_~g~d_~lts _______ 
WWTP One tunnel svstem 
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FACILITY REQUIREMENTS FOR 
STORAGE/TREATMENT OPTIONS 

Two levels of performance: 

SFO ( >993) 
Marginal Cost ( >94 3) 

·''*''::. 

SFO and marginal cost alternp1i~~ 
treatment requirements ar · ~"""""' ii~'\.,,," 

SFO and marginal co§l_~l~~~ives "='

storage requirements ~~~~antially 
· different .~ \ \,r-~:,----'--c."' 

Stormwater . .s~~ reduce storage 
and treat~la.cll!~ requirements ' ' )), ~ 
Facilities req~:{itH without inflow 
reduction ""'v"- · 

STORAGE, 
MILLION 
GALLONS 

ADDITIONAL 
TREATMENT, MILLION 
GALLONS PER DAY 

SFO ALTERNATIVE 265 540 

MARGINAL COST 
ALTERNATIVE 

68 535 
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l 

Table 8.4-2 
Areawide Facility Requirements Summary 

Pollution Control Objective SFO Objective 
Inflow 
Reduction Storage Treatment Storage Treatment 

Volume (MG) Rate (mgd) Volume (MG) Rate (mgd) 

none 68 535 265 540 

10 % 60 463 239 486 

20% 53 392 212 432 -=-

30 % 39 364 JS~,,/' 378 

40 % 33 276 - ('::,;{~~''""~ 324 

50 % 27 210 .# 
.;.-:.;?"'.f 133 

.,~:;.;;., -;,\. 
270 "'- _, 

-- .. - - -

Notes: 

.. (~-~~! 
MG = M1ll1on gallons. \ \ ? -=-·..,...~; 
mgd = Million gallons I!~Y· \ V _,,/ -c.-

SFO = Stipulation arM•f'J;:'.iftl!J 1)rd~. ( 
CSO volume = 6,250 ~qp gaJ_fufis-iJ~f.~ear. 
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+'s show approximate limits of near optimum range 
1,400.-~~~--...-~~~~-.-~~~~--...~~~~~-.--~~~~-.-~~~~--.--~~~~--,~~~~--. 

\ 
1,2001-~~~~-t-T-~-,-~---1-~~~~--t~~~~~-i-~~~~-i-~~~~-r~~~~--;i--~~~----i 

,000 1111,1 
,,, '''=;1; 

I
,,, 111i. !1i 

- rf'I pllt11 ·1111 -0 ,,,,1 11 '114 l!i, 
tn . .tJ. 111 I '! E ·:1" ,11 . 
~ BOO " -if 1- · 
Cll \ .... ..,~ ••• l t:11•!!J·· 
- •;1 -•,. ~·· n1,~ .. um ,vu~ l1:. !1!1. .,,,,, '""" ·if." ,..,,,j}J!- . I;,. 

_ .. ,,,;,n,,, .,,,,,,)/,sf1~ ~~ ~~'ii,f)~,,= 540 mgd 
i - 1t!1 •11 "'! ' 

E 600 1111 irn;;h. '':;1 1 1 
- 111 ii' ""1. 1,,,r,1 
ca ,, dr '/· ,,r G) 'hi· j 'I ,,.,,,1rr 

i=- -111 r '''"'''"•1i 
1
1rl· jl! .1.irt11 11' ·~/ 

1 h 111 • ,1,11111· "'"'I' 11 
400 11,,1

1' .11,;r•
11 11 II 

f!1 .... 11 ,f. ,,. 

'•· •"' ·11, "· 1!' I ''" ., ... , ,. ..r 1, 
.\ •1 I 1111· •111 

• d- 111 ...::;p""i/I;;::::- · r!r'111 !1!,, ,,1 \ .• ,, 
200 rt 'It ·n 

1iJI· • d;I ,, 111!, ·• 
~ 11 ,.1 '•· ,., ·~ .. 
• j\,Jfldj '!"'=1,.Jil!· \!; "\, I. 

111
11

111;J;.·!" ··~:·: ';r,, 
0 o 1 oo 200 300 400 soo /' _.,./imo "'"'' · 100 Boo ,,1 ,w 

Storage Volume (MG} ( ,l" 
"!Jt!· 

Areawide SFO Facility Requirements 

Bureau of Environmental Services 

CSO MANAGEMENT PLAN 
FIGURE 8.4-13 

•-, 



r .... ,. ,. ,. ,. ~ IF" .. .. jB ... .. .. -~ • • .. • • 

~ 

'ti en 
E 
~ 

s .. cc ... c 
GI 
E ... .. 
GI .= 

1,400. - ' ' 

1.200 I \' 
" . ' ' ' ' ' 1,000 

800 

600 

400 

200 

,pli,, 

,11! 11 hi ~1····~ 
rJl11I jll '1t11 , !~I 

. flp!I· r1'1tl ~14 ~I· ' 
·d'j;l 11'''1' 11. 1!1, : 
•• 11 

~i:. '!1!!,, 

il~r·· ,,1il'' 
•:1r11! 

"1;,~-. ''ff,_,,,,,.11· 1/I 

/I ·irL·•"'' 
111 d' 

~l (1rl 
r;,,_,,111' 

,,,p1t!''l1,, 

111•!'''
1 

•
111· ,t1o!' ,J. 

prd J 111"111· Ii !' ..... , ' ' 

·'1'· ·'' JI' Ii,,, ,,j,n"!111 Ii,,,, 1f I!' 
~hi \1f ,1 · 

':..._ 11· l,.... 

PDX30710.CT.84 4/92 

.1!' 
~ 
1J;, "· ·: ... ,,, 

I I I I I I ---·:;.-1'~ -• --- 1 l ,1111r'· • ,11\· ·:;1,,, • • • • • • • • • -
Q 

1
.i. .ul 'I· _h. 

o 1 oo 200 300 400 500 ,,,/' ,,,,,,.. sod'"'" 100 800 
1! 1r! 

5-Year Winter Storm 

- - - • - 10-Year Summer Storm 

Storage Volume (MG) ( ,/ . .,,,r. 

Areawide 5- and 10-Year SFO Storm 
lsoquants 

FIGURE Bureau of Environmental Services 

CSO MANAGEMENT PLAN 8.4-9 



I "' !!? 
<D ... ., • ,_; 
() 

0 
;:: 
0 

I 
;:i 
0 
<l. 

I 

• t/I c 
0 

iii • (!) 
0 
0 
0 .... 

• 0 

-t/I 
0 
() 

• iii 
c 
·51 ... 
"' a :E 

• 
A 
& 

.. 
Ii .. 
.. 
.. 
.. 
' 

45 , 
40 

35 

30 

25 

I 
I 

I 
.,..=· ,,.. 

"/ ".>""" '\,,_.,_ 

J 

20 

15 

10 

5 ....... ~---·- ~-

0 '-~~-'-~~~.l.__~~~'~~-~~~;-~--·'-~:ui-~~-··~~~~~\~,~'~,'--~~...L~~-...L'•t_h_s~u-rn-1...s~~~I 
9 2 9 ~"""--.,,,.,/·.9"'4"'- "J- -9 5 9 6 90 91 

i;et;ai,;_~~"'r ;~o Reduction - % 

~)>" 
97 98 

Areawide Marginal Cost of CSO 
Control 

99 

Bureau of Environmental Services FIGURE 8.4-11 
CSO MANAGEMENT PLAN 



Level of CSO Control 

90 % 

95 % 

96 % 

97 % 

98 % 

99 % 

'1fl;~ria1 Cost With 
Marginal Cost WithquT ~"""" S~&+=-
Surnps $/1000 gallon§;.;;_~~ ~OQ...gallons 

$4.00 

$7.50 

.. __,,, .. $9.20 

$11.90 

$16.40 

$27.90 

.- .. ·.· 

-·. 



·~· • • • • Iii 
1,000 

900 

BOO 

700 

~ ,, e 600 
~ 

s 
<U cc 500 .... c 
"' s 
~ 400 

300 

200 

100 

0 
0 25 

• •··= • • al • •·•;··•c •• • 
PDX30710.CT.84 4/92 

Percentages indicate level of inflow reduction. Overall CSO volume reduction = 97%. 

50 

,1~, 
tll• ----... #rw· ;i1. 

; ,11 1''' '!i. 
,,,,, ,11il '111, ·1111 ·111 ,t1'' ~., I· ·II .ti '!1 I 

0% 
111r'iW""'f.:!l: 

_ ... 1.J•f'· 
_,,rlf• d 

,rfd" .111111 .. 1'' p 
d ..... .1. .1. 

111; 

,r11! 

~r---..::~4·11:, ~ ... 10% /F ·rr1;1:, ·In . !1r 1.1 " • _ .:1 ·~di ,11 

°"'"
1
" 4o~ · < '\, 30°;. 2ocr. 

'0 .•• ,,,!• "\,, 0 0 

""· 
50% 

,1/"'''''::: ... ,.1····-.,<::,::: 
111''' ·1111rf· • ... 

75 100 "''''" 125 150 
Storage Volume (MG) 

Areawide Storage and Treatment 
Requirements for 97o/o Level of Control 

FIGURE 8.4-12 Bureau of Environmental Services 

CSO MANAGEMENT PLAN 



.:.-·-... 
Inflow Reduction • Storage Volume (MG) 

none 68 

10% 60 

20 % 53 ( ~"": -' 392 

30 % 

40, % 

50 % 

·./ 



Ul 
m g 
z 
O> 



SECTION 8 



CONFIGURATION ALTERNATIVES 

+ Base assumptions 

Future growth 

Streams removed~- «~ .~ 

+ Complete sewer sepa~a;:~%) 

-'.-.--:-··:-_'_ .. -_·._·.-.. ·.-~.~:::,,_,-.~_ .. '".:· \ ' ;;==-J' 
'~~~ ~; - '" )' 

+ SFO perfqyg~~"e~ 4teria ( >99%) 

~~)v 
Storage awa centralized treatment 

Storage and decentralized treatment 

+ Marginal cost performance criteria 
( >94%) 

Storage and centralized treatment 

Storage and decentralized treatment 
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Before the Oregon Environmental Quality co:rnm.ission 

~estimony of Keith A. Bartholomew, 
Stat! Attorney tor 1000 Friends of Oregon 

July 24 1 1992 

The corner stone of the State Implementation Plan for Air Quality 
in the Portland area is the Downtown Parking and Circulation 
Plan, better known as the "parking lid. 11 At the time the lid was 
adopted, Portland violated federal standards for deadly carbon 
monoxide fumes one day out of every three. Since the lid's 
adoption, the number of parking spaces downtown has remained 

.relatively constant. Yet, during the same period between 20,000 
and 30 1 000 jobs were added to the downtown. Despite this 
substantial employment growth, the carbon monoxide emissions 
downtown have been steadily decreasing to the point where there 
has not been a single co violation recorded since 1984. The 
parking lid can take a substantial credit for this success. 

The lid, however, is in danger--and all of Portland's air quality 
with it. Currently, the lid applies only in the limited area of 
Portland's CBD. At the time of the lid's inception (1975), this 
may have made sense: approximately 90% of the multi-tenant 
office buildings in the region were located in the CBD. Today, 
however, the Central City's share of the region's multi-tenant 
office market is only 50%--the other 50% has sprawled out, away 
from the central core ·of the city and its hub of transit service • 

.. The City of Portland's Central City Transportation Management 
.. Plan indicates that the uneven application of the parking lid is 

largely responsible for the office flight from the CBD. 

What is the result of this flight of jobs and development? 
Massive suburban traffic congestion and worsening re9ional air 
quality. _ Last year, DEQ reported that in the tri-oounty 
metropolitan area the amount of vehicle miles traveled (VMT) on 
state highways between 1982 and 1988 increased at a rate eight 
times greater than the increase in population. Where was all of 
this extra driving occurring? Not in the CBD, but in the far 
flung reaches of the region. 

The air quality impact of these enormous increases in driving has 
been dramatic. DEQ's 1990 Annual Air Quality Report shows that 
over the past three years, Portland suffered double the allowed 
number of exceedences of federal ozone standards. The primary 
cause of these exceedences? Automobiles. If left unchecked, DEQ 
expects these dire circumstances only to get worse. 

300 WJLLAME11'E BUILDING 534 S.W. THlRD AVENUE PORTLAND, OREGON 97204 
(503) 223-4396 · FAX (503) 223-0073 

- - - ---- .. ... 



If the region and the state wish to promote decentralization of 
the Portland area, and thereby increase the amount of automobile 
driving and ozone pollution, the answer is simple . Do nothing; 
the uneven application of the parking lid appears to be a 
sufficient incentive to assure continued flight from the CBD. 
If, however, we wish to reverse the current trends of increased 
driving and decreased air quality, we must start treating the 
region uniformly. 

The first and most obvious step is to apply parking restrictions 
on Al.! of the central city. Lloyd District businesses have been 
clamoring for some time to have the district included as part of 
the downtown. Their cries have been heard and they have been 
quite successful in gaining the benefits of being part of the 
downtown. But, as in all things in life, with benefits come 
responsibilities. Now that the district is part of the central 
city, it needs to shoulder its share of the burden to keep the 
central city the living, breathing place .that it is. 

I urge you to adopt the temporary rule submitted to you today . 

Thank you. 

--- - ----- .. 



CllYOF 

PORTLAND, OREGON 

July 24, 1992 

Bill \Vessinger 
Chairman 

BUREAU OF PLANNING 

Environmental Quality Commission 
811 S.W. Sixth AYenue 
Portland, Oregon 97204 

Dear Bill: 

Gretchen Kafoury, Commissioner 
Robert E. Stacey, Jr., Director 

1120 S.W. 5th, Room 1002 
Portland, Ore~on 97204-1966 
~elephone: (5 3) 7 1 • , ; • 

FAX: (503) 796·31.5~ 
.:......~ \. '....-~ ' !:• ;J 

"idcµhone: (503) 823-7700 
. FAX: (503) 823-7800 

Sta te ot o 
DEPARHlENT OF EN regon 

fti&t 1~);;\\f ~lfil"' 
JUL. 2 4 1992 IJf!J 

.OFFICE OF THE D 
I RECTOR 

l understand that the DEQ may be ask1!d to conside1· a proposed amendmc;i:nt to OAR 340-20-047. 
The amendment recommends extending the "Section 2 boundaries for do~mtown," redefining 
"downtown" to include the area bordere<l hy the Interstate 5 ramp to N.E. Broadway and 
continuing ec:.st along N.E. B10adw1y Street tri N.E. 16th Ave; thence south a1011g N.E. 16th 
Avenue to the I-84 East freeway; thence west along the I-84 freeway to Interstate 5, as indicated 
en the acccmpanying map. In .'.Jhorr., the ame:1ci.ment asks the DEQ to extend a ratio of 0.30 
parking space'.i per 1,000 feet of gro.>s floor area to the Lloyd District. 

My concern is that this proposal circumvents a process underway by the City of Portland to 
fc\'vTite and revise the current Downtown Parking and Circulation Policy. This pro:ess is ne.Jrly 
~wo years old , has: resul~ed in the ext:enditure; of approximately $500,000, coordinates the efforts 
of the City. Tri-fvfet, Metro, the downtown b115iness community (including Lloyd District), 
citizens, and DEQ. The result of this work is to be a new Central City Transportation 
Management Plan (CCTMP) that extends air quality arid traffic management strategies beyond 
the Cp.n•1aI J>us1'1 1es~ D1'~tn··- t •,-. r ll the rlistr cr.· nf t~e 1·•.,.r.tr<it r:ty . ·' -al ) .. _ _ - l._• t:\ ·· . _ ... _ ... J :..., .. ..i.. - i...-1 ..... '4,.1.. ..._..... • 

The CCTMP process is in its third a:1d final phase (.:.:ompletion in March 1993). A Lloyd 
Distri·:t Citizens Task Force has be::!n established. Their charge is to examine a wide range of 
tran.'.Jportation marHgem·~nt strategies to im provt: air quality, increase use of mass transit, reduce 
conge.;ti•Jn, and cncourav,e devdoprnc:1t in accordance with guidelines in the Central City Plan. 

The proposed amendment, prematurely precedes, and quite possibly supersedes, the overall 
CCTMP work and the effo1ts of the Lloyd !:.>istrict Citizens Advisory Committee. The ratio 
str.:i.tcgy as propos~d is a band-aid and is vie1Ned as just one of many possible strntegies that the 
Lloyd District Citizens To.sk Force will examine. It is also important to note that any plan for 
parking, trnnsportation , and air quality management for the Lloyd District will be preser.tcd by 
the Citizeros Task Force to the CCTivrP Technical A.dvisory Committee, its Management Team, 
and its Polic.:y Committee, alJ_of which havy DEQ.reprcsentativcs. 

City Government Information TDD (for Hearing & Speech Impaired): (503) 796-6868 
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If this amendment is enacted it stands the chance of circumventing a process that has been both 
costly and important in its depth of participation by a diverse constituency in the Central City. 
Given that, I would urge DEQ to allow the CCTMP process to continue as planned and let the 
efforts of those involved in this process complete their work. Again, as a part of the CCTMP 
work, DEQ will be involved at all levels and will have opportunity to amend OAR 340-20-047 
based on the technical work and recommendations of a comprehensive transportation 
management study. 

The Environmental Quality Commission has been briefed by DEQ staff on the possibility of 
establishing maximum parking ratios for new development throughout the metropolitan area as 
an air quality measure. Such a regional strategy is beyond the scope of the City's CCTMP. 
Regional strategies are, of course, appropriate matters for DEQ's attention, and could very well 
complement the work the City is doing in the CCTMP. However, focusing on the Lloyd 
District in isolation would be counterproductive. 

I appreciate your consideration of these comments. If you have any questions, foci free to call 
me. 

Yours truly, 

R~. Stacey , Jr. 
Chairman 
CCTMP Management Committee 

cc: Fred Hansen, Department of Environmental Quality 
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Please replace the language in Condition 8 of the 600 Holladay 
Building I/S Permit with t he fo l lowing new language. 

8. Upon a substantial increase in transit service to the 
proxi mity of the subject property, the permittee and t he 
Department agree to re-evaluate the number of parking spaces 
available to the tenants of t h e 600 Holladay Building 
allowed in the permit, subject to t he following: 

a) For the purpose of quantifying the amount of transit 
service, t he Department will work with the permittee and 
Tri-Met to establish a method a nd a baseline calculation 
within one year of substantial occupancy. The methodology 
may incorporate service hours, number of bus lines, l ine 
frequencies and othe r appropriate measures . 

b ) Both parties agree in principle to encourage tenant use 
of mass transit a nd other forms o f c ommuting other than 
single-occupancy vehicles. Upon a substan t ial increase in 
transit service to the proximity of the s ubject property, 
t he tenant agrees t o develop a plan limiting the use of 
parking spaces by tenants of the 600 Hol l aday Building 
commensurate with the t ransit service improvements. The 
spec ific elements of this plan shall be determined after 
consideration of tenant lease agreements, changes in tenant 
lease agreeme nts, changes in tenant occupancy, changes in 
parking and transit polic ies through the Central city 
Transportation Management Plan, changes in vehicle emiss ion 
technology and other releva nt facto r s. The permittee a grees 
to submit the plan for approval within 120 days after 
notification by t he Department of a substant ia l increase in 
transit service to the proximi ty of the subject property. 
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1. INTRODUCTION 

Overview of the Project 

Portland's downtown and Central City area have been the subject of numerous policy studies and 

technical analyses. The product of these analyses has resulted in the City adopting policies that have 

successfully guided development in the downtown and Central City over the last two decades including 

Downtown Development Guidelines, the Central Ciry Plan adopted by the City in March 1988 and 'the 

Downtown Parking and Circulation Policy updated in May 1989. 

Issues of economic development, traffic congestion, transit ridership and air quality have motivated 

the City to consider a broad range of policies and programs to ensure an appropriate balance in each of 

these areas. The analyses have resulted in a coherent and comprehensive set of policies for the downtown 

that encompasses both development standards and transportation measures. The geographic boundaries 

of transportation policies have coincided with the boundaries of the downtown and have not consistently 

been applied to other parts of the Central City, City or region. 

Recently, the market for office and commercial space has generated a growing interest in 

development in the portion of the Central City outside the boundaries of downtown. There has also been 

considerable development activity in suburban locations with the Portland metropolitan area. With these 

recent developments, it has become increasingly more appropriate to consider transportation and 

development policy in the context of the entire Central City rather than just the downtown. It also appears 

essential that policies affecting the Central City be considered in the context of the entire Portland 

metropolitan area. 

The Central City Plan calls for an evaluation of the current Downtown Parking and Circulation 

Policy and an adoption of new transportation policies that would apply to the entire Central City area. 

Phase I of the study was completed in June 1991 at which time Phase II of the study was authorized. 

Phase II included a general assessment of transportation issues and the preparation of technical information 

necessary to develop a Central City Transportation Management Plan. Phase II resulted in the 

development of a modeling system appropriate for a complete evaluation of the possible impacts of build 

out of the Central City Plan. In Phase m, this model system has been implemented and the results of the 

analysis are subject of this report. 

1 



Central City Plan Goals 

A key work task in the Phase II analysis was to develop a detailed model of the Central City to 

determine the transportation issues arising from the build-out of the Central City. Five goals for the 

CCTMP were established in the Phase I analysis: 

1. Maintain air quality; 

2. Increase use of mass transit; 

3. Maintain traffic within the capacity of the street system to avoid gridlock and limits 
imposed by the use classifications of streets; 

4. Preserve pedestrian and urban design elements of the Central City Plan; and 

5. Encourage development in accordance with guidelines in the Central City Plan. 

Development is the key variable. It impacts traffic, parking, transit, air quality, and pedestrian/urban 

design. While parking is not a goal, its need is recognized in supporting build-out of the Central City. 

Figure 1 depicts a concept of the interrelationships of the issues which was used in the development of 

policy questions for the Central City Transportation Management Plan. 

This report provides a description of the development scenario tested in the Central City Plan 

build-out and describes the probable implications of the development for transit ridership, traffic, parking 

and air quality. Issues of urban design are not -explicitly considered in this report. 

Building out the Central City Plan has the potential for achieving several important environmental 

objectives: 

a. Dense central city developments have resulted in a lower per capita travel for the 
population. 

b. Alternatives to automobile transportation are readily available. 

c. Mixed use developments support reduced travel objectives. 

d. Urban design standards and pedestrian developments are contained in the Central City 
Plan. 

2 



Figure 1 
Policy Question Framework 

L-_s_o_u_rc_e_: _s1_e_ve_1w_a_1a_._P_o_o_r ___________________________ jhk & associates 
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The economic analysis indicates that transportation is a key factor in the decisions to develop and maintain 

economic uses in the Central City. Accessibility, congestion, transit availability and parking cost and 

availability all significantly influence the decisions to build and lease properties within the dense 

environment of the Central City. While other factors are important, regulations on the Central City tend 

to deter the potential for new development. 

Housing in the Central City has been identified as a key factor in the future development of the 

Central City. The existence of housing opportunities in the Central City provides several advantages in 

support of build-out: 

a. Central City residents have been shown to travel fewer average miles in their vehicles. 

b. Studies have demonstrated that Central City residents require fewer commuter trips. 

c. Housing can improve the demand for office and retail in the Central City. 

Goal 12 rules and regulations adopted by the Oregon Land Conservation and Development Commission 

require local jurisdictions to develop plans that will significantly reduce per capita vehicle miles traveled. 

A strategy to concentrate development in the Central City can be a major element in the City of Port~and 

Plan to comply with the statewide goal. 

Methodolo~ 

In Phase II of the Central City Transportation Management Plan, the Shields & Obletz developed 

of a model system to evaluate the impacts of the Central City Plan Buildout. The model system illustrated 

graphically in Figure 2 contained five major models. They are as follows: 

1. Metros Regional Travel Model 
2. City of Portland's Traffic Assignment Model 
3. An Emissions Model 
4. A Level-of-Service Analysis Package 
5. MOBILE4.1 - An Emissions Rate Model Developed by EPA 

All five of these models existed prior to the beginning of the study. The work of the Shields & Obletz 

team in this study has been to link the five models and to fine-tune them and adjust them for the Central 

City analysis. Some new data have been collected to provide additional detail and sensitivity within the 

4 
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Central City study area. The data have also allowed for calibration of the model to current (1990) 

conditions. 

In the development of the model system, the Shields & Obletz team has worked with a number 

of the participating agencies including the City of P~rtland's Department of Transportation, Bureau of 
" 

Traffic and Parking, and Bureau of Planning, the Portland Development Commission, METRO, TRI-MET, 

the Oregon Department of Transportation and the Oregon Department of Environmental Quality. The 

team has also received support and assistance from the Association for Portland Progress. Each of these 

departments or agencies has supplied essential information for the application of the model system to this 

project. 

The technical analysis presented in this report is based on extensive modeling of the Central City 

Buildout and numerous reports documenting the results of prior technical analysis pertaining to the Central 

City study area. Although no prior study has assessed the potential policies, programs and improvements 

necessary to accommodate the development level being tested in the Central City Transportation 

Management Plan (75,000 new jobs and 15,000 new housing units), these prior studies do provide useful 

context for consideration of the modeling results. They include the Central City Plan, the su~sequent 

Trans_portation Status Report and the 1989 Portland Downtown Parking Plan and Circulation Update. In 

addition to these three areawide studies, numerous special area transportation studies were reviewed. 

These included studies for the Lloyd Center and Coliseum area, the Central Eastside, North Downtown, 

South Waterfront. Numerous studies dealing with special transportation programs were also reviewed 

including the Downtown Portland Light-Rail Alignment Study and the Inner Freeway Loop Study. 

New data were also collected for the study in Phase ll including traffic turning movement counts 

at twelve critical intersections, vehicle classification counts from roughly 150 locations in the metropolitan 

area (10 of these in the Central City represented new data the remainder were assembled from area 

agencies), city and state traffic accident and incident records and a Central City-wide land use inventory. 

These data have been essential in the development of the model system but have also provided useful 

insights for the analysis. 

The remainder of this section provides a report on technical analysis in five different areas: 

development trends and influencing factors, transit service and use, roadway capacity and level-of-service, 
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parking supply and demand, and air qualicy issues. In each of these sections the model results and other 

available data are used to assess the likely magnitude of impact of Central City Plan Buildout and to 

identify the needs for special programs or policies for specific districts. 

2. DEVELOPMENT 
' 

In the last two decades, the Central Citys share of regional office space has seen a dramatic 

decline. In 1970, the Central City accounted for approximately 90 percent of the competitive multi-tenant 

office market in the Portland metropolitan area. Today, the Central City share has been reduced to only 

50 percent. In order to reverse this trend, and bring back the vitality of the Central City, a high growth 

development scenario (referred to as the High Growth Scenario) has been proposed to represent the Central 

Plan buildout. The development plan would add a projected 75,000 new jobs and 15,000 additional 

housing units to the Central City. Figure 3 illustrates graphically the estimated additions of jobs and 

housing by district for the High Growth Scenario. This core-concentrated development scenario is 

compared throughout this report to the population and employment projections assumed for the Regional 

Transponation Plan (RTP) which assumes that the growth over the next twenty years will be spread more 

evenly across the region. 

As a region, the total projected increase in employment and housing are constant for the RTP and 

High Growth Scenarios, but projections in the Central City are significantly greater for the High Growth 

Scenario. The RTP scenario includes the addition of 39,277 new jobs and 4,081 housing units, in the 

Central City. Figure 4 depicts the difference in projected employment growth for the two scenarios. 

Employment projections in the High Growth Scenario for all districts but the Downtown and North 

Macadam, are at least twice the RTP scenario. Because of the difference in development levels, concern 

has been raised as to the impacts of the High Growth Buildout Scenario on the transportation network. 

Preliminary estimates of person-trips, indicated in Table 1, indicate that the High Growth Scenario 

may actuaily produce less total trips then the RTP scenario. While the difference in person trips is slight, 

the High Growth Scenario would generate 100,000 fewer person trips by auto than the RTP scenario. 

Table 1 also shows more trips being made on alternative modes in the High Growth Scenario. The shift 

in mode could be attributed to the higher density levels and accessibility to transit. Similarly, Table 2 

shows the related model estimated vehicle miles of travel (VMT) for PM peak hour. Corresponding to 

the total trips made, even with the greater development, the VMT decreases from the RTP to the High 
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Table 1 
Projected Regional Daily Person-Trips by Mode 

Auto 4,688,529 6,375,294 6,264,204 

Transit 144,961 246,816 283,818 

Walk/Bike 417,591 579,226 614,269 

TOTAL 5,251,081 7,201,336 7,162,291 

(174STBL.l) 

Source: METRO EMME/2 Prduction-Attraction Tables 
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Table 2 
Projected PM Peak Hour Vehicle Miles of Travel 

N. of Burnside 2,527 3,287 3,990 

Goose Hollow 6,347 7,021 7,277 

NW Triangle 7,422 8,466 8,840 

N. Macadam 11,296 14,251 15,061 

Lower Albina - 13,592 17,404 11,709 

Col/Lloyd Center 22,455 22,646 28,094 

Downtown 31,136 36,331 38,013 

Central Eastside 33,296 41,986 43,592 

CCTMPTotal 128,071 155,393 162,575 

City Total 931,568 1,105,546 1,114,486 

Region 2,281,830 2,964,279 2,943,456 

Source: City of Portland 

07 .. S/1745DRFr.T·2) 
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Growth Scenario. The Downtown, while having over 30 percent of the new housing growth and 40 

percent of the new employment growth, has an increase in VMT of just over 20 percent from the 1990 

scenario. 

The primary reason for the relatively low increase in vehicle trips and VMT with higher growth 

can be explained by the significant increase in the a~ount of Central City housing. Travel patterns are 
different for Central City residents than suburban residents. Alternative modes are viable due to the close 

proximity of retail and employment. The development of additional housing, as well as employment, in 

the Central City area appears to be an important element in maintaining mobility in the Central City in 

the High Growth Scenario. By providing this balance, the results of this comparison suggest that the 

higher development, and eventual build-out, of the Central City could be accommodated by the proposed 

transportation system for the Central City. 

3. TRANSIT SERVICE 

The Regional Transportation Plan (RTP) proposes a 60 percent increase in transit service for the 

year 2010. This increase in service is assumed to be the same for both the 2010 RTP and High Growth 

development scenarios. The capacity increase reflects the addition of four new light rail lines to .the 

existing Banfield line as indicated in Figure 5. They are as follows: 

• the West Side Corridor, 
• the Vancouver Corridor, 
• the Milwaukee Corridor, 
• and the I-205 Corridor. 

The bus network is altered to provide feeder service to the new lines and the fares are assumed to increase 

equal to the inflation rate. 

Given the supply assumptions discussed above, Table 3 shows the expected daily mode share of 

transit for the districts based on the METRO regional model. As reflected in the existing mode share, the 

Downtown has the highest percentage of transit trips for the Central City districts. The transit mode share 

for all the districts increase for both development scenarios, but Downtown, North of Burnside, and Lloyd 

Center have the most significant increases. 
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LOCATION 
Downtown 
N. of Burnside 

NW Triangle 
N. Macadam 

Goose Hollow 
Lower Albina 
Lloyd Center 

Central Easlslde 

{TRHTRIPS. WK)/ 

..... 
~ 

1,714 
1,384 

145 
1,039 

197 

3,110 
3,234 

90,057 

. . ·> 
.Total .:.=='=. % Transit 

439,840 18.0 

23,421 7.3 

39,722 3.5 
7,927 1.8 

26, 181 4.0 

5,849 3.4 -- 138,730 - 2.2 
~ 

92,947 3.5 

774,617 11 .6 

Table 3 
Dally Transit Mode Share by District 

•..:.;;: , .. ,,.,,,,,_,,,,, ·:=··1 \'}:LtiF20"1tfHiQh .. G~'p~~Tri~ '' ·'' . 
. :-='>:·.rr3ris1t/::='> ::=.· ,,/:y:= To~t t::'\t\i'ransit t:=::) I = ,' :}\rotai t::t:T:·:,: ~Transit 

136,936 535,421 165,544 I 617,093 I 26.8 
3,882 35,381 11.0 7,149 54,166 13.2 
2,563 49,553 5.2 6,851 80,013 8.6 
1,141 27,227 4.2 3,243 50,549 6.4 
1,457 18,903 7.7 3,111 40,442 7.7 

352 7,128 4.9 537 10,372 5.2 -~- 11,583 ~ 165,043 -- - 7.0 - 20,485 214,915 - 9.5 
4,605 97,334 4.7 6,568 116,398 5.6 

162,519 935,990 17.4 213,488 1,183,948 18.0 

I 



Using METROs EMMFJ2 transit model, a comparison was made of PM peak link volumes and 

capacities. Major corridors were summarized and investigated in the outbound direction because the PM 

peak hour assignment was used. Figure 6 indicates the locations of the summary lines used. Figure 7 

indicates the P.M. peak hour transit volume crossing each line in the High Growth Scenario. Table 4 

shows, as indicated by the shaded boxes, that the only links exceeding capacity in the 1990 model were 

the Monison and Broadway Bridge links. In the 2010' RTP network four locations are predicted to have 

volumes greater than capacities including: Lloyd Center to East, Downtown to West, Morrison Bridge, 

and Steel Bridge to Lloyd Center. The Steel Bridge eastbound was the only location for which volumes 

exceed capacity in the 2010 High Growth Scenarios but not in the RTP scenario. The table also shows 

the largest deficit occurs for transit passengers traveling from the Downtown to the east. Routes east of 

the Steel Bridge and east out of the Lloyd Center have some of the most significant deficits, especially 

in the 2010 High Growth Scenario where the Steel Bridge is over capacity also. The comparison also 

identifies locations where the service capacity significantly exceeds the projected demand such as the 

Central Eastside to East and Northwest Triangle to North. 

Table 5 shows the internal daily origin/destination of transit trips for the Central City Districts. 

The 0-D tables were estimated from the attraction/production tables assuming that all 

attractions/productions between the origins and destinations during a 24-hour period made the return trip 

by the same mode. This assumption simplifies the more complicated phenomenon that trips made on 

transit, especially those other than~ may us~ an alternate mode for the return trip. From these 0-D 

tables it is clear that current ridership trends persist in 2010. The Downtown consistently has the greatest 

number of transit passengers. The table shows that while in 1990 the greatest number of transit trips are 

made between the Downtown, North of Burnside and Lloyd Center these relationships change with the 

different development scenarios. For the RTP scenario, these district still have the greatest linkage with 

the Downtown, but the distribution is not as even between the three. In the High Growth Scenario, where 

Lloyd Center and Northwest Triangle have the second largest growth in housing and employment, 

· respectively, the orientation of transit ridership changes. The greatest ridership demand is now between 

the Downtown, North of Burnside, Northwest Triangle and Lloyd Center districts. 

In general, while the comparisons indicate that the transit system could accommodate increased 

ridership with the High Growth Scenario, the connectivity of the Downtown to the other districts becomes 

more of an issue. While an increase in transit service may be sufficient to accommodate the RTP 
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Table 4 
TRANSIT COMPARISON FOR CENTRAL CITY 

(Outbound P.M. Peak Hour) 

8. Northwest Triangle to North 

9. Northwest Triangle to West 

10. Downtown to West 

11. Ross Island Bridge (EB) 

12. Hawthorne Bridge (EB) 

13. Morrison Bridge (EB) 

14. Burnside Bridge (EB) 

15. Steel Bridge (EB) 

16. Broadway Bridge (EB) 

17. Downtown to N. of Burnside/Lloyd Center 

18. Central Eastside to South (between 
Morrison and Ross Island Bridge) 

19. East of Steel Bridge to East 

~17~5;17'5DRFT.T-4) 

·.:::: .. 1990 ... ::. ::··:.:: ~9=:~~ :=:(=:::.:::-:.:;,' .L:~ol~ .. R~:t.' .:·::'_::~9.fo. 8G ;:: ·.::!·::=:.:.;~·:.:· 2010 . ( . 
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3,215 4,545 4,295 5,334 5,530 

995 1,216 1,959 2,370 2,760 

2,017 2,456 1,471 1,636 3,539 

1,471 1,665 924 983 1,504 

2,203 - 3,488 
~ 

... =:;::n-.;.:=:::m::u=s.7l1:', I =:i:::=:::):,::::1~:1:::f:::~::7;ou: 4,292 

1,035 1,408 1,084 1,210 2,706 

716 978 2,366 2,895 3,655 -
4 256 40 45 858 

547 I 1,024 873 905 1.050 

1,062 I 1,496 ·<t::::::.-:·:,,:::.=:==:.:3:015:: 1·::=;:;::::··:=:1:=:,:1:·::·=.:::=::::=j ·;u.r:: 2 ,656 

916 960 604 636 1,370 
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3,130 18,869 
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1990 

Downtown 
N. of Burnside 
NW Triangle 
North Macadam 
Goose Hollow 
Lower Albina 
Lloyd Center 
Centeral Eastside 

TOTAL 

2010 RTP 

Downtown 
N. of Burnside 
NW Triangle 
North Macadam 
Goose Hollow 
Lower Albina 
Lloyd Center 
Centeral Eastside 

TOTAL 

2010 HG 

Downtown 
N. of Burnside 
NW Triangle 
North Macadam 
Goose Hollow 
Lower Albina 
Lloyd Center 
Centeral Eastside 

Table 5 
INTER-DISTRICT DAILY TRANSIT TRIPS 

DowntoWll 

4,961 
374 
203 

8 
222 
24 

310 
393 

6,495 

N. of 
Burnside 

374 
18 
14 
0 
5 
1 

27 
16 

455 

.. <(\f== 1 :·{:==·N~\>r\'. 
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493 
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40 
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875 
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20 
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0 
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10 
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3 
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0 
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11 
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1 75 
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54 l,008 

~ 
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27 
17 
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11 
3 

109 
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829 

10,685 
875 
609 
147 
414 
54 

1,008 
829 

14,619 
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10,042 
1,265 
1,872 

606 
710 
68 

1,312 
963 

1,265 
83 
97 
29 
37 
6 
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74 

1,872 
97 

139 
25 
31 
6 

147 
61 

606 I 710 
29 37 
25 31 
55 23 
23 64 

1 3 
~ 

44 ~ 69 -
20 28 

68 1,312 
6 122 
6 147 
1 44 
3 69 
0 15 -15 - 528 
6 207 

963 
74 
61 
20 
28 
6 

J 
207 
162 

16,836 
1,710 
2,376 

801 
964 
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2,444 
1,519 

801 964 103 2,444 1,519 TOTAL 16,836 1,710 2,376 26,753 
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development scenario, it may not serve the needs of transit passengers in the High Growth Scenario. The 

connectivity of 20 key points was evaluated in the 1988 Central City Transit Study conducted for METRO 

and the City of Portland. The study found that the connectivity between Downtown and the Lloyd Center 

was good while it was more of a problem from Downtown to the North of Burnside and the Northwest 

Triangle. Connectivity was evaluated especially fow for the center of the Northwest Triangle and 
' 

Downtown south of Madison Street. 

Home based work trips generally have the highest transit mode share of all trip purposes. Table 6 

shows the mode share for the daily trips attracted to the Central City Districts. As expected the 

Downtown has the highest transit mode share of all .the districts. Transit mode share increases for the 

districts in both the RTP and High Growth Scenarios. In addition to the Downtown, transit mode share 

significantly increases for North of Burnside and Goose Hollow. While the auto mode share is decreasing 

in the Downtown, so is the total number of auto person-trips. 

The results of these comparisons show that the High Growth Scenario, with higher density 

development in the Central City, promotes the use of transit. Not only is transit more accessible, but the 

higher density development will provide destinations within _a close proximity then dispersed development. 

4. CIRCULATION AND ACCESS 

Table 1 presented the total daily regional person-trips. In order to understand the vehicle impact 

of the High Growth Scenario, a similar table was developed for the Central City. Table 7 shows that 

while the total number of trips being made on transit on foot or by bicycle is increasing as is the shares 

for these modes, there is still an increase in person trips by automobile in the High Growth Scenario. The 

number of person trip by auto for the High Growth Scenario is approximately 32 percent greater than 

1990. 

Figures 8 and 9 depict 2010 RTP and High Growth roadway links, from the City of Portland's 

model, for which the volume to capacity ratio is estimated to exceed 0.90 in the PM peak hour. Few new 

locations are found to be greater than 0.90 in the High Growth Scenario that were not a problem in the 

RTP. New locations experiencing V/C of greater than 0.90 in the High Growth Scenario include: 

• 1-5 SB off-ramp to NW Glisan Street, 
• SE Clay Street between ML King Avenue and Grand Avenue, 

20 



Table 6 
MODE SHARE FOR DAILY HBW ATIRACTIONS 

.·. :id 990 : ··: ):.{ ·.·. Auto ·:./' .. ,.,, :-: .. <Transit ·Walk/Bike · ·--::; _,,\\•--Total 
\:'·'.--::::: .. :::::::-:::01strk:t ·.:,:,:,-:·. ::.: -':PerTrlostr: ::;::::::%' ::\:/,. >PerTrlos·. .:-<%. , <Per'"Trlos ' >,'.%\'.:.). ·, Per Trios--::) 
Downtown 67,925 57.9 47,499 40.5 1,700 1.5 117,124 
N. of Burnside 3,409 85.3 512 12.8 74 1.9 3,995 
NW Triangle 9,849 93.3 ~79 4.5 217 2.1 10,545 
N. Macadam 2,961 95.9 86 2.88 40 1.3 3,087 
Goose Hollow 3,143 94.7 94 2.8 80 2.4 3,317 
Lower Albina 1,898 94.4 71 3.53 40 2 2,009 
Lloyd Center - ,_ 21 ,119 89.8 1,828 7.8 549 2.3 23,497 
Central Eastslde 23,824 93.5 1,065 4.2 588 2.3 25,477 
TOTAL 134 128 70.9 51.634 27.3 3,288 1.73 189,051 

r=:::''t:+:,:201·0.·RTi=r '>i'/'t r :::rt:::r::+:,::::;::,:::::::::Auto't::it'\. ,::,:;:::::::::::::::=:::::rrrans1f <l=::.:t=:t :trt:+:wa1k!Blke·.:-:::=::rt:t t::::=:n::::=rrota1 ·:::+::: 
'· '·<=:::··''\District :// ·,.'"/' '"::Per;,. Trios\} <t:.%· -~, ., Per Trios -:- · .. ·:::%· \'.': \ Per Trios/· \>-=% ''\? ::/:'Per Trios ._: 
Downtown 64,267 45 76, 184 53.4 2,053 1.4 142,504 
N. of Burnside 5,976 77.4 1,595 20.6 148 1.9 7,719 
NWTrlangle 11 ,279 91.2 840 6.8 242 2 12,361 
N. Macadam 8,920 92.3 604 6.3 131 1.4 9,655 
Goose Hollow 2,357 91.2 165 6.4 60 2.3 2,582 
Lower Albina 2,226 91 .4 158 6.5 51 2.1 2,435 
Lloyd Center 24,830 77.9 6,276 19.6 762 2.4 31 ,868 
Central Eastside 25,536 91 .8 1,661 6 619 2.2 27,816 
TOTAL 145391 61 .3 87483 36.9 4066 1.7 236940 

2010 HIGH GROWTH ~ :=·:=:r;-._,._, ·=·.·.\.Auto ·-·'.··,,,_, .·' . ==:Transit ·.·• · .· Walk/Bike f' ,,.- :>"· '=={:(\Total =- ·, 
District Per-Trios . -% Per Trips % Per Trios .·:: _., -.o/o.:::= ... Per Trios · 

Downtown 66,969 41 .8 90,366 56.4 2,795 1.7 160,130 
N. of Burnside 8,917 74.1 2,822 23.4 279 2.32 12,018 
NW Triangle 14,530 89.8 1,322 8.2 321 2 16,173 
N. Macadam 13,332 91 .1 1,071 7.3 217 1.5 14,620 
Goose Hollow 4,270 90 345 7.3 126 2.6 4,741 
Lower Albina 3,054 90.4 246 7.3 78 2.3 3,378 - -Lloyd Center ~ ~ 32,141 70.8 12,076 26.6 1,139 2.5 45,356 
Central Eastside 29,316 90.7 2,204 6.8 801 2.5 32,321 
TOTAL 172 529 59.7 110 452 38.2 5 756 1.99 288 737 

{TBL6HBW. WK3} 
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Table 7 
DAILY TRIPS TO, FROM, OR WITHIN THE CENTRAL CITY 

Auto 423,968 81% 457,445 73% 541,136 71% 

Transit 80,332 15% 143,307 23% 179,338 23% 

Walk/Bike 18,148 3% 28,203 4% 45,11 6% 

TOTAL 522,448 100% 628,955 100% 765,585 100% 

.:·· '' 

:. :"" .:J990 

Trips . · 

: ... · ·<)·':};!'rips· Prod~ccd in the Central Cify::.>·= 

Auto 127,234 86% 151,148 81% 202,081 76% 

Transit 6,334 4% 10,928 6% 23,079 9% 

Walk/Bike 13,528 9% 24,091 13% 40,941 15% 

TOTAL 147,096 100% 186,167 100% 266,101 100% 

.. ·'· ... " .... •,(:{.:::.;,,;: ·"' . 1990 2010 RTP"" <::::-· .:. ' 2010 High''Gro~h 
···:.;::::;:.~ ::,·:::::::M<)de ':::::f:;,::.:,::·:;::.:::,:.:)--"----, -... -..... -------------------ii 

.......... , · .'·:· ··:· Trips .· · Trips . .. ., : .. :/~ .. : . Trips ·::;::: :/.\:'.:\.:', . 

';«.• · Intra District Trips · ·. ">:· .-... ··. ,·,' 

Auto 42,532 41% 37,228 31% 43,960 29% 

Transit 5,295 5% 8,282 7% 11,073 7% 

Walk/Bike 57,067 54% 75,357 62% 98,417 64% 

TOTAL 104,895 100% 120,868 100% 153,449 100% 

11745TBL7) 
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• SE 9th north of W. Burnside Avenue, 
• NW Lovejoy Street west of Broadway Bridge, 
• Broadway Ave south of NW Glisan Street, 
• NW 3rd Ave north of NW Glisan Street, and 
• Morrison Bridge. 

Numerous locations that experience V/C greater than ,0.90 in the RTP network get slightly worse in the 
" 

High Growth Scenario. These locations include: 

• Burnside Street, 
• SW Front Street, 
• SW 13th Street. 

These figures suggest that the major access points to/from the City of Portland will be congested 

in either development scenario. Table 8 summarizes volumes and capacities for some of the major access 

points to the City. The table conveys a number of important points. First, the demand on these facilities 

grows in both scenarios. Although the demand increases are significant from 1990 to the 2010 RTP, the 

differences in the 2010 growth scenarios are negligible in a twenty year forecast on facilities of their 

capacity. Table 9 identifies all of the locations where volumes are expected to exceed capacity under the 

High Growth Scenario. Second, SB 1-5 is the only location where capacity increases from 1990 to 2010. 

As indicated in the 1986 The Inner Freeway Loop and Radials study, few of the radial corridors have 

improvement plans that would significantly increase capacity. Additionally, in many of the corridors, such 

as Banfield Corridor and Sunset Corridor, expansion of the roadway system is not cost-effective given the 

physical constraints of the region. 

Given the restrictions in capacity, under any development scenario mobility on the major freeway 

links will continue to deteriorate. As congestion worsens it is likely that some spreading of the peak 

period will occur but the congestion will still result in slower speeds and increased delay. Because access 

to the Central City is limited, a balance in the additional employment and housing is essential to maintain 

the attractiveness of the development. 

The High Growth Scenario could also have a significant impact on circulation within the Central 

City Districts. As an indication of where circulation problems may arise, Figure 10 identifies those links 

in the 2010 network that would have a v/c ratio of .45 or greater. A value of .45 is used as an indicator 

for surface streets rather than .90 because traffic signals reduce the capacity of the roadway by an amount 
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Table 8 
PROJECTED VOLUMES AND CAPACITIES 

FOR SELECTED ROADWAY LINKS 

SB SW Macadam Ave n/o C9rbett Ave 
SB 1-5 s/o Hood Ave Entrance 
SB Mcloughlin Blvd s/o Powell St. 
EB Powell St e/o SE 12 Ave 
EB E. Burnside St e/o SE 12 Ave 
EB Sandy Blvd e/o SE 12 Ave 
NB 1-5 connector to EB 1-84 w/o 1-84 
SB 1-84 connector to SB 1-5 w/o 1-84 
EB 1-84 e/o Grand Ave on-ramp 
NB 1-5 n/o Fremond Bridge 
NB 1-405 s/o Fremont Bridge 
WB W. Burnside w/o 16th St 
EB US 26 to NB 1-405 
SB j-405 to WB US 26 
WB US 26 w/o 1-405 
SB 1-405 s/o SW 5th St on-ramp 
SB 1-5 connector s/o Mar uam Brid e 

[1745TBLB) 

1377 1800 1898 2071 1800 
5871 6000 6823 6987 6800 
3947 ' 4800 4869 4991 4800 
2424 2700 2731 2782 2700 
1187 1800 1468 1529 1800 
1267 1800 1705 1768 1800 
2934 3500 3255 3243 3500 
2675 3500 3233 3170 3500 
5696 6300 6140 6161 6300 
2107 3500 2480 2510 3500 
3892 5250 4547 4590 5250 
1253 1400 1259 1289 1400 
1966 1750 2119 2103 1750 
1715 1750 1968 1957 1750 
4803 5700 5628 5682 5700 
3779 7000 4354 4358 7000 
2598 3500 3345 3383 3500 
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Table 9: PROJECTED 2010 HIGH GROWTH ROADWAY CAPACITY CONSTRAINTS 

:·. : ·:·. \./::. ·'tOCATION ,,.·· .. FACILITY TYPE blRECTION V/C ,: ··:-··: 
.••'. 

.•. 

FREEWAY RAMPS 
1-5 Off-Ramp to SW Hood Avenue Off-Ramp SB 
1-5 Off-Ramp to SE Yamhill Street Off-Ramp NB 1.12 

1-5 On-Ramp from SE Taylor Street On-Ramp SB 1.14 

1-84 On-Ramp to 1-5 ' On-Ramp WB/SB 1.lQ 
1-5 On-Ramp to 1-84 On-Ramp NB/WB 1.36 

1-84 On-Ramp from Grand Avenue On-Ramp EB 1.08 

1-5 On-Ramp from Broadway Avenue On-Ramp NB 1.14 

1-5 Off-Ramp to Broadway Avenue Off-Ramp SB 1.08 

1-405 connector to Fremont Bridge NB/EB 1.24 

1-405 Off-Ramp to Glisan Street Off-Ramp SB 0.98 

1-405 On-Ramp from NW 14th Avenue On-Ramp NB 0.96 

SW Clay Street to US 26 WB 1 

1-405 On-Ramp from SW 6th Avenue On-Ramp WB 1.44 

1-405 Off-Ramp to SW 6th Avenue Off-Ramp EB 1.26 

1-5 connector to 1-84 SB/EB 1 

1-84 connector to 1-5 WB/NB 1 ,_ 
1-5 Off-Ramp from NE Holladay Street ,_ Off-Ramp NB 1.06 

1-5 On-Ramp from Vancouver Avenue On-Ramp SB 1.42 

FREEWAY MAINLINE 
1-5 s/o Marquam Bridge Mainline SB 1.08 
1-5 connector from Marquam Bridge Main line SB 0.96 

1-5 connector to Marquam Bridge Mainline NB 0.94 

1-5 n/o Water Street On-Ramo Mainline SB 1.06 

1-84 e/o 1-5 connector Ramps Mainline EB 1.26 

1-84 e/o Grand Avenue On-Ramp 
,_ Mainline - ·- EB - 0.97 ,_ - ~ 

1-84 s/o US 26 On-Ramp Mainline SB 0.93 

1-405 connector to US 26 Mainline SB/WB 1.11 

US 26 connector to 1-405 Mainline EB/NB 1.2 

1-405 connector to US 26 Mainline NB/WB 1.09 

1-5 connector to 1-405 (Marquam Bridge} Mainline WB 1 

1-5 over Marquam Bridge Mainline EB 1.2 

ARTERIAL 
SW Gibbs Street w/o SW Macadam Arterial WB 1.01 

Ross Island Bridge Arterial EB/WB 1.37 

Powell Street from Grand Ave. to SE 10th Ave. Arterial EB 1.17 

SE 11th Street s/o SE Division Street Arterial SB 1.11 

SE 12th Street n/o Powell Street Arterial SB 1.1 

ML King Blvd. n/o Powell Street Arterial SB 1.04 

SE 3rd Avenue n/o Mcloughlin Blvd. Arterial SB 1.06 

SE Clay St. between ML King Blvd. and Grand Ave . Arterial EB 1 

SE Hawthorne Blvd. w/o SE 12th Avenue Arterial EB 0.93 

SE Belmont Street between 1-5 and Grand Ave. Arterial EB 1.13 

SE Stark St. between MLK Blvd. and Sandy Blvd. Arterial EB 1.31 

SE Water Street n/o Taylor Street Arterial SB 

SE Water Street n/o Morrison Street Arterial NB 0.95 

Burnside Bridge to ML King Blvd. Arterial EB 1.13 

E. Burnside Street from NE 7th Ave. to Sandy Blvd. Arterial EB 0.97 

NE 9th Avenue n/o E. Burnside Street Arterial SB 0.99 

NE Irving Street e/o NE 12th Avenue ·- Arterial - EB - 1~ 1.2 - 1~ - 1~ 

NE 12th Avenue n/o NE lrvlng Street ·~ Arterial - SB 
,_ 

1.12 

NE Glisan Street w/o Grand Avenue Arterial EB/WB 1.13 
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Table 9: PROJECTED 2010 HIGH GROWTH ROADWAY CAPACITY CONSTRAINTS 

<. LOCATION . FACILITY TYPE DIRECTION ·. ',V/C .,:: · 
.. 

NE Weilder Street w/o 1-5 Arterial EB 1.04 
NW Glisan Street w/o NW 14th Avenue Arterial WB 1.06 
NW 14th Street n/o Burnside Street Arterial NB 1.76 
W. Burnside Street from NW 14th St. to NW 9th Avenue Arterial EB/WB 0 .96 
NW Lovejoy Street w/o Broadway Bridge ' Arterial ..... 

Broadway Bridge Arterial EB 1.17 
NW 3rd Avenue n/o NW Glisan Street Arterial SB 0.96 
NW Broadway St. between NW Glisan St. and NW Everett Arterial NB 0.91 
W. Burnside Street from NW 4th Avenue to Burnside Brldg Arterial EB 1.37 
SW Alder Street from SW 3rd Avenue to Morrison Bridge Arterial EB 1.43 
SW Front Street from SW Pine Street to SW Market Street Arterial SB/NB 1.31 
SW Front Street to Morrison Bridge (Ramp) Arterial SB/EB 1.35 
Morrison Bridge Arterial EB 0.91 
Hawthorne Bridge Arterial EB 1.25 
SW Front Street to Hawthorne Bridge (Ramp) Arterial NB/EB 1.34 
SW 13th Avenue from Alder Street to SW Jefferson Street SB 1.25 
SW Jefferson Street e/o SW 13th Avenue WB 0.97 
SW 13th Avenue n/o SW Clay Street Arterial SB 1 
SW Macadam Avenue Arterial SB 1.15 
NE Broadwav Avenue e/o NE 16th Avenue Arterial EB 1.26 

[1745TBL.9] 
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that depends on the percentage of green time provided for the roadway. The actual capacity may be 

anywhere between .30 and .70 of the full capacity depending on the signal timing. 

' 
A far more detailed analysis· of the circulation and access issues raised by the High Growth 

Scenario is presently underway. In that effort, the actual roadway geometrics and existing traffic volumes 
' 

are being taken into consideration along with the 1990 and 2010 model results. In this more detailed 

circulation and access study the 2010 level of service for each location that has been identified as a 

concern will be estimated. Where the High Growth Scenario is likely to result in an unacceptable level 

of service, improvement options will be explored. 

S. PARKING 

There are numerous indications that parking is at a premium throughout much of the Central City. 

While this is most obvious within the Downtown and North of Burnside districts, concerns about parking 

availability have been raised in the Lloyd Center/Coliseum, the Central Eastside, and Goose Hollow. 

The Central City contains almost 87,000 parking spaces as indicated in Table 10. Of these, 

slightly more than 41 percent are in the Downtown district and roughly 48 percent are within the area 

covered by the Downtown Parking and Circulation Policy. (This includes all of the North of Burnside 

district and a portion of the Northwest Triangle.) Roughly half of all parking spaces in the Central City 

require the payment of a fee although most of these spaces are in the Downtown and North of Burnside 

districts. There are roughly 2,580 fee spaces in off-street facilities in the Lloyd Center/Coliseum district, 

832 in the Central Eastside district and 117 in the Goose Hollow district. The Goose Hollow also have 

501 on-street metered spaces and the Northwest Triangle has 51 metered spaces. Goose Hollow district 

is the only district with residential pennit parking with 474 spaces included in this designation. 

The primary focus of parking policy in the past fifteen years has been on the area included in the 

Downtown Parking and Circulation Policy. In the initial policy adopted in 1975, a parking lid was 

established as one of a package of measures to address air quality violations for carbon monoxide within 

the downtown area. In 1975, the number of carbon monoxide violations was over 50. This number had 

been reduced 19 in 1979 and to 3 in 1983. There have been no violations of the standard at a downtown 

location since 1984. 
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Northwest Triangle 

North of Burnside 

Downtown 

Goose Hollow 

North Macadam 

Central Eastside 

Table 10 

Inventory of Parking Spaces by District 
in the Central City 

1,758 3,453 5,211 

1,001 3,280 4,281 

3,752 31,992 35,744 

1,136 2,361 3,497 

563 1,076 1,639 

7,157 8,060 15,217 

Lloyd Center/Coliseum 2,301 16,238 18,539 

Lower Albina 974 1,621 2,595 

Total 18,642 68,081 - 86,723 

1?4STBLIO 
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\ 

Since the creation of the parking lid in 1975, the number of spaces within the area covered by the 

policy increased from about 38,000 to roughly 42,000. Since 1975, roughly 20,000, new jobs have been 

added in the same area and there has been considerable retail and other commercial development as well. 

The growth in trips to and from the downtown while the number of parking spaces has remained relatively 

constant has resulted in a high level of demand for the spaces available. According to the Downtown 

Parking Plan and Circulation Update conducted in 1989, the peak utilization for all off-street facilities was 

79.5 percent. The peak utilization for garage spaces was 80 percent and lots 72 percent. ·The normal 

design capacity for garages is considered to be 85 percent of total spaces. This level was exceeded in five 

of the ten sectors that have garages as indicated in Table 11. Total off-street peak utilization exceeded 

90 percent in three of the eleven parking sectors. The high demand for parking is also reflected in 

Table 12, which provides peak utilization estimates for on-street facilities. Six of the ten sectors with on

street spaces exceeded the 85 percent peak utilization. 

The high market for parking in the downtown is also reflected by the absence of free spaces. 

Other than a small amount of employer supplied parking for employees, there are only a few free spaces 

available to the public in the downtown town. (Although 70 percent of the finns in a survey conducted 

as part of the study indicated that they provide some amount of free or subsidized parking, only 29 percent 

of the work trip parkers reported subsidy by their employer.) The 1989 Downtown Parking Plan and 

Circulation Update indicated an average cost paid for parking of $2.19. Average cost for commuters who 

parked was $2.81. The same study found that parkers who came to the downtown for non-work purposes 

searched an average of 8.3 blocks to find parking and parked and average of 2 blocks from the desired 

destination. The average walking distance for work trips was 2.7 blocks. 

A final indication of the high level of demand for downtown spaces is the existence of a park-and

, ride service from a lot on the Central Eastside with shuttle buses operating to the downtown. The service 

has a lot with roughly 800 spaces charges a fee of $35/month and is full on most weekdays. 

The use of parking spaces on the Central Eastside by downtown workers has been raised as a 

concern by merchants and business operators within the district. The park-and-ride practice appears to 

also operate on a more informal basis with individuals parking on the street and using TRI-MET buses 

to get to and from downtown. Parking by downtown employees and shoppers in the Goose Hollow 

district has historically been a problem and was the modification for the residential parking program in 
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Table 11 

Peak Utilization for Off-Street Facilities in 
Downtown Parking Sectors 

A 68% 75% 71% 
B 71% 86% 84% 
c 62% 88% 79% 
D 79% 62% 67% 
E 82% 69% 79% 
F 86% 77% 81% 
G 92% 92% 92% 
H 96% 55% 91% 
J 93% 76% 91% 
K 88% 45% 63% 
L 40% 40% 

Average 87% 72% 79.5% 

1745TBLl1 

NOTE: Locations underlined are at or near capacity 

Source: Portland Downtown Parking Plan & Circulation Update (1989) 
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Table 12 

Peak Utilization for On-Street Facilities in 
Downtown Parking Sectors 

A 81% 
B 68% 
c 59% 
D 78% 
E 90% 
F 96% 
G 88% 
H 88% 
J 95% 

K* 
L 88% 

Average 82% 
1745TBL12 

*There is no on-street parking in Sector K 

NOTE: Locations underlined are at or near capacity 

Source: Portland Downtown Parking Plan & Circulation Update (1989) 
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that district. Despite operation of the program, infringement in the district continues to be a concern 

among the district's residents. 

The evidence available from the 1988 Downtown Parking Policy and Circulation Update as well 

as the anecdotal evidence from the Central Eastside and the Goose Hollow districts suggests that the 

surplus parking capacity that existed when the parking lid was first established in 1975 is now all RUt 

gone. With the exception of only a few parking sectors, the downtown supply is at or over capacity. 

Virtually any new development in the downtown or north of Burnside districts would require additional 

parking if the new trips made are at or near current mode shares (36 percent for work trips and 15.4 

percent for non-work trips as estimated by METRO in a 1990 study). 

Table 13 indicates that the High Growth Scenario would result in the addition of 8629 parking 

spaces in the Downtown district using existing parking ratios. This would allow for roughly 18,849 

additional vehicles to be parked in the Downtown if current turnover rates continue to prevail. With the 

mode shares predicted for the High Growth Scenario, the increase in vehicle trips to the Downtown district 

would be only 4,275, resulting in an overall surplus of parking in the Downtown district. The surplus 

would increase from the estimated 1990 level of 1013 spaces (2.8%) to roughly 6,712 (15.0%). As 

indicated previously, the practical operational capacity for a parking garage is generally considered to 'be 

roughly 85 percent of its absolute capacity. As an Downtown-wide average, a 15 percent surplus in 2010 

might actually operation at or near practical capacity. At the same time, as indicated in Table 14 the small 

parking surplus that existed in 1990 in the North of Burnside district of 747 spaces (18.5%) would be 

eliminated and a small deficit of 47 spaces would result. Overall, the existing parking ratios of the 

Downtown Parking and Circulation Policy would generate sufficient parking supply for the Downtown 

and North of Burnside districts combined if the predicted mode shares for trips to these districts is 

achieved for 2010. Anything short of the predicted mode share, however, would result in a predicted 

parking deficiency. For the parking supply increase provided by the ratios to be sufficient under the High 

Growth Scenario the work mode share for transit would have to increase from 40.5 percent to 56.4 percent 

and the mode share for all trips to the Downtown would have to increase from 18.0 percent to 26.8 

percent. 
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Table 13 
DOWNTOWN PARKING DEMAND/SUPPLY COMPARISON 

Parking Attractions 
Long-Term 
(HBW+College+Externals) 
Short-Term 
(Non-HBW+Non-College) 
TOTAL 

Parking Supply 
On-street 
Off-street 
TOTAL 

Turnover Rate 
On-street 
Off-street 
Weighted Mean 

Vehicles Parked 
On..;street 
Off-street 
TOTAL 

Parking Surplus 
Vehicle Capacity 
Parkina Soaces 

{8WCOMP.Wfc. 1/ 

39,978 

53,984 

93.962 

3,367 
32,888 
36,255 

7.22 
2.2 

2.67 

24,310 
72,354 
96663 
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2,701 
1 013 

40,143 

56,261 

96 404 

3,340 
37,345 
40,685 

7.22 
2.2 

2.61 

24,115 
82,159 

106 274 

9,870 
3 778 

41,371 

56,866 

98 237 

3,340 
41,544 
44,884 

7.22 
2.2 

2.57 

24,115 
91,397 

115512 

17,275 
6 712 



Table 14 
NORTH OF BURNSIDE PARKING DEMAND/SUPPLY COMPARISON 

.·. 
: ·. ·::'!-:"=·::·'=:,:, .... 

Parking Attractions 
Long-Term 
(HBW+College+Externals) 
Short-Term 
(Non-HBW+Non-College) 
TOTAL 

PROJECTED CAPACITY ... '·· · .-,::· .. _,_, ... 

Parking Supply 
On-street 
Off-street 
TOTAL 

Turnover Rate 
On-street 
Off-street 
Weighted Mean 

Vehicles Parked 
On-street 
Off-street 
TOTAL 

DEMAND AND CAPAClr.Y COMPARED . 

Parking Surplus 
Vehicle Capacity 
Parkina Soaces 

(BWCOMP.wlc1] 

1990 

' 
3,448 

6,317 

9 765 

806 
3,243 
4,049 

6.89 
1.98 
2.96 

5,553 
6,421 

11,974 

2,209 
747 

37 

2010 RTP 

4,115 

6,958 

11 073 

656 
4,424 
5,080 

6.89 
1.98 
2.61 

4,520 
8,760 

13 279 

2,206 
844 

2010 HG 

5,956 

9,715 

15 671 

656 
5,572 
6,228 

6.89 
1.98 
2.50 

4,520 
11,033 
15 552 

(119) 
(47' 



6. AIR QUALITY 

Air quality concerns have been a driving force in the development of transportation policy for the 

downtown since the adoption of air quality standards by the Environmental Protection Agency in 1972. 

Since the adoption of the standards, Portland Metropolitan area has been in violation of the ambient carbon 

monoxide standard and specifically because of violations in the downtown area. In 1981, 1984, 1985, 

1986, and 1988, the Portland metropolitan area also exceeded the ambient standard for ozone, but ozone 

is a regional air quality issue and the trips to and from Portland's downtown could not be identified as 

the single source of the problem as was the case for carbon monoxide. 

Violation of the carbon monoxide standard was the single most important factor leading to the 

development of the parking lid for the downtown area. While also supporting the City's policy of 

encouraging transit and a liveable, walkable environment in the downtown, the parking lid was a critical 

component of the State Implementation Plan (SIP) submitted to the Environmental Protection Agency. 

Largely as a result of federally-mandated improvements in tailpipe emission standards, the number of 

carbon monoxide exceedences has decreased steadily over the past 15 years. A location is in violation 

of the standard when the average over eight non-overlapping hours on the second highest day of the year 

exceeds 9.5 parts per million. According to this standard, there have been no recorded violations in the 

downtown since 1984. Three locations have been used to monitor carbon monoxide on a continuous basis 

in the downtown. They are as follows: 

• 718 West Burnside (until 1987 when the monitoring station was moved) 
• 510 S.W. Third (the monitoring station was moved to this location from West Burnside 

in 1988) 
• Fourth and Alder 

The eight hour averages for the second highest day of the year and their locations are as follows: 

• 1985 - 8.8 ppm Fourth and Alder 
• 1986 - 8.6 ppm Fourth and Alder 
• 1987 - 9.3 ppm Fourth and Alder 
• 1988 - 9.1 ppm 510 Southwest Third 
• 1989 - 8.4 ppm 510 Southwest Third 
• 1990 - 7.1 ppm 510 Southwest Third 
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Emission Rates from MOBILE4. t 

Although a complete emissions analysis has not been completed for the Central City Plan 

Buildout, there is strong evidence that carbon monoxide emissions will continue to decrease in the 

downtown and elsewhere throughout the Central City despite the buildout of the Central City Plan. The 

evidence comes from an examination of emission rates from EPAs emission rate model MOBILE4.1. The 

4.1 version of the model, released in May of 1991, incorporates tailpipe emission standards enacted as part 

of the Clean Air Act Amendments of 1990. For only carbon monoxide emissions, MOBILE4.1 includes 

all of the changes in the standards included in the new act amendments. For hydrocarbons and nitrogen 

oxides, the model includes only those changes in the standards to be enacted by 1995. Reduction in 

average emission rates for hydrocarbon and nitrogen oxides after 1995 are a result of only fleet 

replacement and an increase in vehicle subject to the 1995 standards. For carbon monoxide all of the 

enacted changes in emission standards through the year 2010 are incorporated. 

Three factors will determine the level of carbon monoxide emissions at any one location under 

the Central City Plan Buildout --

• Total traffic volume during the highest eight hour period 
• The average operating-speed of the traffic including stops while traveling through .the 

segment under analysis 
• Changes in the emission rates at specific speeds over the twenty years of the buildout 

The importance of speed in the assessment of potential impacts is illustrated by Figure 11. The 

figure provides a plot of the emission rate on a grams per mile basis of an average vehicle operated under 

a hot stabilized condition. The graph indicates that in 1990, there is a significant non-linear relationship 

between speed and emissions. This is particularly true under 20 mph. The emission rate at 5 mph is 

almost four times the emission rate at 20 mph. It should be noted, however, that a high percentage of 

emissions occur during acceleration periods and that the higher rate at lower speeds reflects a higher 

number of stops and acceleration episodes that result in the lower average operating speed. The difference 

between emission rates for cruising with no stops at the different speed levels is far less. The curve, 

particularly for 1990, does reflect the importance of maintaining smooth flow through areas susceptible 

to carbon monoxide hot spots through good signal coordination and priority to the peak direction of flow. 

It is clear that in 1990 and in the past, the operating speed could be a far more significant factor in a 

downtown area than the total volume of traffic. 
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The curve for 2010 in Figure 11 provides good news of two types, first it provides an indication 

of the expected reduction in emission rates as a result of the new clean air act tailpipe emission standards. 

At almoot every speed level the emission rate is roughly one-third of the 1990 level. But the curve also 

indicates that with the new emission standards, the emission rate is less sensitive to reduction in operating 
' 

speeds. In 2010, the emission rate at 5 mph is only three times that at 20 mph rather than four times"'as 

is the case in 1990. 

The reduction in emission rate for an average vehicle is illustrated more clearly in Figure 12. The 

figure illustrates the change over time in -the emission rate at 25.6 mph, the average speed used by the 

Environmental Protection Agency, under both cold start and hot start conditions. Almost all cars operate 

as a cold start after being turned off for one hour or more. However, there is considerable disagreement 

among professionals about how long the cold start emission rate persists. It is generally accepted that the 

emission rate applies for the first 505 seconds of the operation of the vehicle but this is based on an 

arbitrary time set by the Environmental Protect.ion Agency. Many researchers argue that all of the cold 

start emissions occur within a few seconds of the start of an automobile rather than uniformly over the 

505 seconds. While this does not affect total emissions that result, it does have significant implications 

for the location of the emissions. Figure 12 indicates that the cold start emission rate is expected to 

decrease by almost 75 percent between 1990 an~ 2010 while the hot start emission rate will decrease about 

20 percent. The actual decrease that will be applicable at hot spot locations in Portland will depend upon 

where the cold start emissions occur and the extent to which engines are hot stabilized when they pass 

through the hot spot locations. 

Air quality concerns in development of the Downtown Circulation and Parking Policy have . 

focused almost exclusively on carbon monoxide in the past. This was because ca.rPon monoxide violations 

could be identified as .specifically occurring in the downtown. The evidence of the MOBILE4.l emission 

rate model suggest that carbon monoxide will no longer be a problem for the downtown or any Central 

City locations. Demonstrating this more definitively in Phase m of the Central City Transportation 

Management Plan may allow shifting of focus to ozone. As indicated in Figure 13 the ozone standard 

for the Portland Metropolitan area has been exceeded as recently as 1988. As a result, EPA has issued 

a call for a SIP revision to demonstrate ozone compliance by 1997. 
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Like carbon monoxide, however, the emission rates for the ozone precursors, hydrocarbons and 

nitrogen oxides, are also decreasing over time. The rates from the MOBILE4.l model cannot be used for 

years after 199S but there is evidence that emission rates will decrease by at least SO percent using 

emission rates weighted by fleet vehicle type mix. Unlike carbon monoxide, however, the impact of the 

Central City Plan Buildout will depend upon the total travel characteristics in the region rather than 

changes in traffic speeds and volumes in the immediate vicinity of the hot spots. For this reason, buildeut 

of the Central City Plan is likely to lead to some reduction in ozone levels regardless of the change in 

emission standards. 

Travel Characteristics and Air Quality 

Development that occurs in the Central City Plan Buildout will occur within the Central City 

rather than at other locations in the Portland Metropolitan area, and travel to the Central City particularly 

the downtown has the highest overall transit mode share of any destination in the region. Person trips for 

work to other parts of the region result in 50 percent more vehicle trips than work trips to downtown. 

For all trip purposes, person trips to other parts of the region produce 33 percent more vehicle trips than 

trips to downtown. While there is some evidence that trips to downtown have slightly longer trip lengths 

than trips to other parts of the region, trip length is only a partial determinant of the level of emissions 
- - ' 

of hydrocarbons, one of the key ozone precursors. In 1990 only about sixty percent of hydrocarbon 

emissions are related to VMT for a typical 20 mile round trip commute at an average speed of 40 mph. 

Thirty-five percent of the emissions result from starting the vehicle cold and from evaporation after the 

vehicle has been parked. The remaining five percent of emissions occur from evaporation and occur 

regardless of whether the vehicle is operated. 

The Portland's ability to achieve and maintain the air quality standard for ozone will depend 

largely upon the amount of growth in total trips and VMT in the region. METRO has forecast an increase 

of roughly 30 percent in trips and VMT over the next 1 S years. With a SO percent reduction in emission 

rates, the region should achieve and maintain compliance with the federal standard. It is fairly clear, 

however, that the Central City Plan Buildout will have a positive rather than negative impact on regional 

ozone levels. 

In the Phase m technical analysis, a detailed evaluation of emissions was conducted based on the 

model forecasts prepared by METRO and the City of Portland. The METRO model provided forecasts 
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for three time periods: A.M. Peak (7-9 A.M.), P.M. Peak (4-6 P.M.) and Off Peak (all other hours). The 

City of Portland forecasts were for only a single P.M. Peak hour but the assignment was based on a much 

more detailed roadway network in the Central City. The METRO forecasts were used to develop regional 

estimates of the emissions of ozone precursors (hydrocarbons and nitrogen oxides) while the more detailed 

City of Portland assignments were used for the estimates of carbon monoxide emissions at selected 

sensitive locations within the Central City. 

Emission Estimation Methodolo~ 

Research conducted by the U.S. EPA and various state environmental organizations on the 

determinants of variation in emission rates has clearly demonstrated that vehicle emissions should be 

identified in at least four specific categories: trip start emissions, (cold start or hot start depending upon 

the period for which the vehicle has been turned off) , hot soak running emissions, hot soak evaporative 

trip end emissions and diurnal emissions (hydrocarbon emissions from evaporation that are essentially 

unrelated to the amount the vehicle is driven). Research has also clearly demonstrated the need for 

sensitivity to travel speed for running emissions vehicle type and the time that emissions occur. 

These concerns about the sensitivity of pollutant emissions to trip starts, total vehicles (diurnal 

emissions), operating speeds, vehicle type and time of emissions all suggested that the previously common 

practice of basing emission forecast on only daily VMT and average operating speeds could produce 

highly inaccurate results. Fortunately, new data and computing capabilities have made significantly more 

accurate forecasting of motor vehicle emissions possible. Certainly, the disaggregation of emission rates 

into more explanatory component parts (cold start, hot start, running hot stabilized, hot soak evaporative, 

and diurnal) has significantly increased the ability to predict the quantity, timing and location of pollutant 

emissions using regional travel models. But new development in computing software linking travel 

forecasting models with database management systems has provided the capability to produce the detailed 

travel inventory necessary to apply the more specific emission rates without jeopardizing the feasibility 

of operating the travel models. 

For this study the SYSTEM II program was used to generate emissions estimates for each model 

run. The SYSTEM II EMISSION program applies emission rates by vehicle type and travel speed to the 

time of day volumes for each link in the roadway network. The trip start and end emissions are calculated 

by applying the appropriate emission rates to trip productions and attractions. 
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In addition to the basic travel information from a network model, the EMISSION program requires 

three types of special input data. These are the time of day distributions, vehicle type distributions and 

emission rates. The EMISSION programs relies upon the link-prototype system to generate the time of 

day distribution and vehicle type distribution for each link in the system based on a sample of traffic and 

vehicle classification counts. 

By collecting a large enough sample of hourly traffic counts (for a 24-hour period) and vehicle 

classification counts coverage all types of facilities (freeways, expressways, arterials and collectors) and 

area types (central business district, commercial, suburban residential, and rural) prototype time-of -day and 

vehicle type distributions can be generated for every area-type/facility type combination. 

JHK & Associates has developed a methodology using its own software package, SYSTEM II, 

to take advantage of the improvements in emission rates and the improvements in computing software 

capabilities. JHK has developed a modeling system called the Link Prototype System, that operates on 

the normal travel model functions used by most regional transportation planning agencies. JHK's system 

combines these forecasting capabilities with data on travel by time of day and vehicle type distribution 

in a post processor to produce the type of travel inventory input data necessary for accurate emissions 

estimates. 

The SYSTEM II EMISSIONS program uses the data and forecasts from the regional modeling 

process to provide a baseline of information for the emissions estimation process as illustrated in 

Figure 14. The data from the regional modeling system is supplemented significantly to add the detail 

on trips and VMT by hour of the day and by vehicle classification. Using the methodology, the volume 

by vehicle classification by hour of the day is estimated for each link in the regional model system. 

Likewise, trip starts and trip ends by zone are estimated by vehicle type for each hour of the day. 

With the hourly estimates of volume on each link, a speed for each specific hour could be 

estimated using established speed/volume relationships. This allows for estimation of running emissions 

based on the volume by vehicle type by speed category for each hour of the day. With data on vehicle 

ownership by zone and .trip starts and stops by zone, the start emissions, evaporative emissions, and 

diurnal emissions can be estimated at each zone centroid location. With the hourly estimates of emissions 

for each zone and link, summaries can be produced by aggregating emissions geographically to zone, 
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district, county, or regional grouping and can be aggregated temporally to periods of the day or to a daily 

total. Geographic aggregations can also be used to develop grid cell estimates of emissions or to define 

hot-spot areas. 

Although there is the capability to produce regional forecasts for each hour of the day using most 
' 

regional model systems, this would result in a time-consuming and extremely cumbersome operation. As 

an alternative to this, the SYSTEM II EMISSIONS program allows the use of various combinations of 

assignments produced for Daily, A.M. peak. period/hour, P.M. peak period/hour, and the off-peak period. 

Hourly breakdowns of traffic volume by link are then estimated within the time periods defined by using 

the system of link prototype distributions. 

As illustrated in Figure 15, the link prototype system draws upon data collected in the region to 

provide estimates for the average distribution of travel by hour of the day for trips of a particular area type 

(central business district, commercial, suburban residential, rural) and facility type (freeway, arterial, 

collector, minor) combination. 

The link prototype system is also used to develQP, from observed data, distribution of VMT. by 

vehicle type by time of day for each of the area type/facility type combinations. Once the vehicle type 

and time of day distributions are developed for ~ach link prototype, they are applied to the assigned link 

volume for each time period available from the regional modeling assignments. The result from this is 

the estimate of travel by vehicle type by hour of the day. From this, hourly speeds can also be estimated 

for each link for each hour of the day to produce the final link data illustrated in Figure 15. 

Estimation of speeds on an hourly basis, using procedures already included in regional models for 

speed estimation, provides for greater accuracy than aggregation over three time periods (P.M. peak period, 

A.M. peak period, and off-peak period) as is the general practice. 

This significant increase in speed estimation accuracy comes with almost no increase in processing 

time or setup cost because it occurs as post-processing operating on the output already generated by the 

regional model. Once the volumes by vehicle type are distribution to each hour of the day, the total of 

all vehicle type volumes for a given hour is used to calculate the volume-to-capacity ratio for that hour. 

The volume-to-capacity ratio for the hour is applied in the volume-delay equation. The delays calculated 
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for each vehicle type are weighted by the number of vehicles of each type to determine the total delay for 

the hour. This delay is added to the free flow travel time in calculating the average speed for each hour 

of the day. The volume-delay equation available to each functional class, area type, peak orientation, and 

vehicle type include the same function and parameter options as the highway assignment program. 

For a comprehensive emission estimate, additional information about intra-zonal travel needs'to 

be added to the inter-zonal link volumes to complete the analysis. Special infra-zonal links are added to 

the network. These links have the a-node and b-node equal to the zone number and the link characteristics 

appropriate to a trip within the zone. These links have special functional class, area type, free flow speed, 

capacity, and length values calculated from zone-based information. The intra-zonal trips as provided 

from the trip distribution step of the modeling process are used as the volumes for these links. This 

approach adds the number of trip ends as well as the vehicle miles of travel from intra-zonal trips to the 

model network. 

The EMISSION program requires emission rates differentiated by the four types of emissions • 

start, running, evaporative, and diurnal, by pollutant (HC, CO, NOx), by vehicle type (light duty 

passenger, light duty truck, medium duty truck, heavy duty truck) and by speed. The rates were taken 
.. 

from MOBILE4.1 and are based on assumed distributions of trips by hot and cold start and by age of the 

vehicle, and are for the prevailing temperature f~r the region. The travel speeds are divided into 2.5 mph 

increments from 2.5-65 mph. Because MOBILE4.l does not provide rates directly for trip starts and trip 

ends, special manipulation of the rates were required to derive these rates. 

Results of Emission Estimation 

Seven locations in the Central City were identified as "sensitive" locations by the Oregon 

Department of Environmental Quality. The locations were selected on the basis of a combination of 

factors including high traffic volumes, peak hour congestion, canyon effect from tall buildings, and a 

history of past CO standard violations. The seven locations, illustrated graphically in Figure 16, are as 

follows: 

• SW 3rd Ave. between Alder St. and Washington St. 

• SW 4th Ave. between Morrison St. and Alder St. 

• W. Burnside St. between 10th Ave. and 12th Ave. 
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• SW Front Ave. north of Clay St. 

• NE Weidler St. between NE 6th Ave. and Grand Ave. 

• M. L. King Ave. north of E Burnside Ave. 

• NE Broadway northeast of N Larrabee Ave. 

For each location, the highest daily eight-hour CO e~issions were estimated for 1990 and for each of the 

2010 development scenarios to provide a rough indication of how the eight-hour CO concentrations might 

change. Concentration levels are certainly a function of emission levels but also are effected by 

meteorological conditions and the specific topographic characteristics of buildings in the vicinity of the 

site. A more detailed assessment of possible concentration levels might be warranted where emissions 

were expected to increase. However, for all of the seven sites examined, the eight-hour emission levels 

are predicted to decrease under both the RTP and the High Growth Scenario as indicated in Table 15. 

Table 16 provides a closer examination of the emission estimates for the High Growth Scenario. 

As the table indicates, the emissions are expected to decrease by at least 40 percent at each of the seven 

sensitive locations. Table 16 demonstrates the importance of the reduction in emission rates in achieving 

this result because in each location traffic volume is expected to increase and speed is expect~ to 

decrease. In estimating the highest eight-hour average for each location, the assignment from the City of 

Portland model was used to find the highest _P.M. peak hour but the METRO model was used in 

combination with hour-by-hour traffic counts taken specifically for this study to determine the distribution 

of traffic flow over the other seven hours in the highest eight-hour average. The METRO model did not 

include exactly the same links as the City of Portland model because of the greater level of detail in the 

City's model. When this was the case, the closest METRO link was used to provide the temporal 

distribution for the location of interest. Using this methodology, it was possible to capture p6tential 

changes in the relative distribution of traffic at a location within the eight highest hours that can result 

from route diversions or peak spreading that occur as a facility becomes congested. Changes in the 

distribution of traffic can also occur as the relative mix of trips by trip purpose changes. This type of 

change would also be captured by the methodology used. 

Table 17 presents the results of the ozone analysis for 1990 and the two 2010 growth scenarios. 

Based on the emission rates for hydrocarbons currently in MOBILE 4.1, the total hydrocarbon emissions 

would increase slightly (6 to 7 percent) by the year 2010 under both the RTP and the High Growth 
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Table 15 

COMPARISON OF ESI'IMATED EIGHT-HOUR CO AVERAGE EMISSIONS 
(Grams) 

1. SW 3rd between Alder and Washington 976 423 465 

2. SW 4th between Morrison and Alder 926 337 344 

3. W. Burnside between 10th and 12th 5839 3239 3458 

4. SW Front north of Clay 5626 2307 2375 

5. Weidler between 6th and Grand 5346 2601 2920 

6. M.L. King Ave. north of Burnside 2416 1126 1259 

7. NE Broadway north of Larrabee 5688 1116 1282 

(174STBLISI 

53 



\J1 

+-

Table 16 

EIGHT-HOUR AVERAGE VOLUME, SPEED, AND CO EMISSIONS FOR 
THE HIGH GROWTH SCENARIO 

_,.,.,._ .. ,, .. ,.:":.:::.E.';·:·=·:';;:.;;.:,.p,::.;:~
1

,,
1

,,,.!l~V·j•i}fll''"~:·;'.i ,:::~ ·· 
1. SW 3rd between Alder and Washington 739 1053 42.5% I 13.6 I 12.s I -8.1% I 976 I 465 I -52.4% 

2. SW 4th between Monison and Alder 710 783 1q.J% 14.1 14 I -0.7% I 926 I 344 I -62.9% 
: 

3. W. Burnside between 10th and 12th 22n 2611 14.7% 18.1 17.2 -5.0% 5839 3458 -40.8% 

I 4. SW Front north of Clay 4010 4648 15.9% 20.6 15.9 -22.8% 5626 2375 -57.8% 

5. Weidler between 6th and Grand 2008 2385 18.8% 26.6 25.5 -4.1% 5346 2920 -45.4% 

6. M.L. King Ave. north of Burnside 1707 2163 26.7% 25.8 23.6 -8.5% 2416 1259 -47.9% 

7. NE Broadway north of Larrabee 2030 2542 25.2% 22.6 22.6 I 0.0% I 5688 I 1282 I -77.50% 

(17• ST11L. HI 

I 



Table 17 

COMPARISON OF REGIONAL OZONE PRECURSOR EMISSIONS 

Central City 4.75 4.58 4.87 0.59 0.38 0.41 

Regional Total 77.74 82.97 82.72 10.01 7.29 7.25 

U 74STBL.17) 
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Scenario. This results primarily from an increase in VMT of roughly 35 percent. Because the High 

Growth Scenario would generate fewer vehicle trips and less VMT, the scenario would produce slightly 

less total hydrocarbon emissions than the RTP scenario in 2010. 

Even though the emission rates for nitrogen oxides in MOBILE 4.1 also do not include all of the 

improvements expected from the 1990 CAAA, the forecasts for 2010 indicate an expected reduction-.in 

emissions for both the RTP and High Growth Scenario. Again the High Growth Scenario would result 

in somewhat high levels of emissions within the Central City where trips and VMT would increase but 

lower overall emissions in the regions for which trips and VMT both decrease relative to the RTP. 

The results of the analysis of emissions of the ozone precursors, while not definitive in absolute 

terms, does indicate that the High Growth Scenario would have more positive regional impacts on air 

quality than the RTP development scenario. The concentration of housing and employment within the 

central city core where the densities facilitate transit use and ridesharing for many trip purposes would 

accommodate the same amount of regional growth with fewer vehicle trips and fewer vehicle miles 

traveled. This lower level of VMT per capita would be an important cornerstone of the regions effort to 

meet the targets of Goal 12. 

As a sign of the concern about regional ozone levels the Governor's Task Force on Air Quality 

has recommended a base strategy that includes improved vehicle inspections, an emissions fee and other 

strategies listed in Table 18. The combination of strategies are expected to result in a 37 percent reduction 

in hydrocarbons and a 20.6 percent reduction in nitrogen oxides. The strategies would also result in a 20 

to 25 percent reduction in CO beyond what is already projected from 1990 CAAA mandated 

improvements in vehicle emission standards. These reductions are additional benefits not incorporated 

in the emission rates for the year 2010 used in this air quality analysis. 

(1745/PORn.AND.RPr) 
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Table 18 

RECOMMENDATIONS OF THE STATE'S MOTOR VEHICLE EMISSIONS TASK FORCE• 

Strategy to Maintain Compliance with federal Air Quality Standards in the 
Portland area through 2007 

Olljtctivt: Maintain hta/Jh.fal air quality and nmo•t Cltan Air Act imptdimtlllS to itumstriaJ growth whik accommodating up 
to• JlfS incnase in population and associaltd 479S in •thick 1r1iks trarekd o•tr the next JS }tars. 

Base Strategy 
Date Emission Reduction 

Implemented (% voe I % NOx) 

1. California 1994 Emission Standards for sale of new 
1994 6.1/0 gasoline powered lawn and garden equipment. 

2. High Option (Enhanced Vehicle Emission 
TBD** 17.5 / 9.0 

Inspection. 

3. Expansion of Vehicle Inspection Boundaries from 
TBD** 1.0 I o.s 

Metro to Tri-County area. 

4. Require 1974 and later vehicle .models to be 
TBD** 2.4 / 0.8 

permanently subject to Vehicle Inspection. 

5. Phased in Vehicle Emission Fee*** based on 
actual emissions and mileage driven. 1994-2000 5.0 I 5.5 
- Starting 1994 at $50 average ($5 to $125 range) 

- Reaching a $200 average ($20 to $500 range) by 2000 

6. Pedestrian, Bike, Transit friendly Land l)se for new 
1995-1996 5.2 / 4.4 

construction. 

7. Mandatory Employer Trip Reduction Program (SO ::: TBD** 1.2 / 1.1 
or more employees). 

8. Congestion Pricing Demonstration Project TBD** 0/0 

Total Emission Reduction**** (Need 35.6% VOC I 20.2% NOx by 2007) 37.1 / 20.6 

Net Cost/Benefits: $119 million/year savings, 8% traffic reduction, 11 % energy savings. 
U ·~J IUJ...!l>I 

*Established by the 1991 Oregon Legislature and appointed by the Governor. 

** TBD - To Be Determined, but expected sometime in 1995-2000 period. 

*** Revenue dedicated to provide better private/public transit service, selective free 
transit, mitigation of fee impact on low income households, and other incentive 
measures to provide lower polluting and less costly transportation. 

**** Total adjusted for strategy overlaps. 
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Relationship of Transportation Management and the Downtown Parking ad 
Circulation Policy to Growth Management · 

by Elsa Coleman 
Parking Manager 

Portland Office· of Transportation 

The overall purpose of the Downtown Parking and Circulation Policy (DPCP) is to alter 
the supply, operations and/or demand of parking to support economic vitality, maintain 
smooth traffic flow, encourage transit use, and provide a healthy environment. Major 
events occuring in the early '7rJs led to its development and set the stage for a revitalized 
downtown. 

Public officials, business leaders, and citizens shaped a new vision for the 
downtown through the adoption of the Downtown Plan, which encourages the use 
of public transit over the private automobile. A few years later, the DPCP became 
the transportation component. 

The Clean Air Act was passed by Congress--and the DPCP became a key element 
of the federally-required carbon monoxide reduction plan by managing auto travel 
in downtown. 

The need for an improved transit system was recognized and, through State 
legislation, declining private bus lines were folded into a public transit system in 
Portland, known as Tri-Met. 

Funds from a proposed major freeway project were transferred to improvements of 
the existing transportation system, including transit. 

Two of the elements of the DPCP receive the considerable attention, in part because they 
were innovative and effective-the lid on the total number of parking spaces in downtown 
and the maximum number of spaces allowed to a development based on square footage 
of use, referred to as the "maximUD;L ratios." At the time the policy was adopted, the 
approach nationwide was to require 'minimum parking ratios. Since then, many other 
cities have followed Portland's lead. 

Now,. in the early '9rJs, major events and changes are occuring. 

The Central City Plan has been adopted, and the City is in the process of 
developing a Central City Transportation Management Plan, which will address the 
unique transportation needs of each district and their interrelationship to each 
other. 

The Clean Air Act has been amended. It appears that Downtown has met the 
carbon monoxide standards, but the region has not met the ozone standards. Plans 



will be required for both pollutants. For CO, it will be a plan for maintaining the 
standard; for ozone, it must be a plan for attaining the standard. Unlike CO, 
ozone cannot be dealt with in a location-specific manner because it is formed in the 
atmosphere. 75% of the region's ozone problem comes from vehicle emissions. 

Development patterns are changing. In just the last five years, Class A office 
buildings have been constructed for the first time outside the downtown, frequently 
in areas where the only access is by driving one's car. 

The freeway-tranfer funds are no longer available to provide for increased levels 
and diversity of transit service. 

The problem with the downtown lid is not that it is ineffective, but rather that it 
addresses only a portion of the geographic area of the Central City and an even smaller 
portion of the region. It does not reduce or even maintain regionwide auto travel and it 
does not address regionwide reductions in ozone. There are few strategies in place to 
relate the change and amount of growth to how travel shonld be managed to achieve at 
a regionwide level co=onsense goals that will keep make this populous region unique 
in the nation-that is,· maintaining minimum congestion, a clean environment, a healthy 
transit system, and continued growth. 

In downtown, a maximum of approximately 1 parking space per 1000 square feet of office 
·and retail are allowed. New development is required to provide carpool spaces and spaces 
for clients and customers of the tenants. In the rest of the Central City and the region, 
there is no maximum requirement. The emerging pattern is the construction of 3 .to 6 
parking spaces per 1000 square feet and no requirements for how those spaces are used. 
Because of the extreme contrast between downtown and the rest of the region, building 
owners outside downtown market unlimited parking as a primary amenity and do not 
charge the U.Ser. That means that unless the extreme imbalance of regulation. vs. no 
regulation is corrected, the system is encouraging auto travel and not a balanced 
transportation system. Only a reasonable regionwide approach can change that. 

Travel management strategies should be developed which 

o Reduce number of miles travelled. 

o Reduce congestion. 

o Emphasize use of transit and other forms of sharing rides, such as carpools and 
van pools. 

o Contribute to dean air. 

o Save energy. 

o Change the type of energy used. 

To do this, 

o Financial incentives and funding must be available. 

o Regulations must be applied which are equitable for all parts of the region. 

Some specific actions to achieve this include the following: 



o Support the Land Conservation and Development Commission's Transportation Rule 
12, which includes requirements for maximum parking ratios, increasing auto
occupancy, increasing the transit mode split, and managing the vehicle miles 
travelled per capita. 

o Support the Environmental Quality Commission's Comprehensive Emissions Fee 
Bill in the State Legislature (which is based on the concept of charging for 
polluting) and support particularly a region.wide program which would provide 
revenue for regional programs, such as funding for transit and for private 
employers who want to provide more access to their employees other than by 
driving alone. This bill could provide the funding for diverse service needs. The 
City should continue to assist in developing a regional consensus with DEQ on 
what the regionwide program should be. 

o Support the Regional Urban Growth Goals and Objectives which will allow for 
orderly growth patterns throughout the region. 

o Support modifications to the federal Surface Transportation Act to give credit in 
the criteria for approving funding an area's efforts to manage land use and 
transportation. · 

o Support the U.S. Senate Bill which would increase the tax deduction for transit 
passes from $15 to $60. 

o Support use of business tax credits for providing transit subsidies or employee 
travel programs. 

o Encourage all governmental agencies to develolp travel demand strategies for its 
employees, including increases to market rates for parking which could, in turn, 
be used to subsidize other travel methods. Develop other funding mechanisms for 
government participation in transit subsidy programs. The private sector can 
deduct such subsidies as business expenses; the public sector cannot. 

o Participate in the development of a 20-year ozone plan to achieve the federal 
standards by including travel management. If measures which will clearly reduce 
vehicle emissions are not included, the other option is more stringent regulations 
on industry. Include measures which· are compatible with the LCDC Rule 12 and 
the Emissions Fee Bill to assure consistency and maximize their effects. 

Managing travel through appropriate incentives and regulations does not stop growth; it 
manages the impacts of growth. 

[el.sac)future focus 
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The detailed model for the Central City Transportation Management Plan has been completed. Two growth 
scenarios for 2010 were compared to 1990 transportation conditions. The historical growth patterns included in 
the Regional Transportation Plan were projected and are referred to as 2010 RTP. A high growth scenario for 
2010 was also tested and is referred to as 2010 HG. 

Development 

The comparison of the high growth and RTP scenarios for 2010 auto trips provide an evaluation of the impacts 
of developing the Central City to a higher density. The RTP has projected 36,500 new jobs and 2,700 additional 
housing units for the Central City over 1990 levels while the High Growth scenario projected 75,000 new jobs 
and 15,000 housing units. The regional growth was assumed equal for both scenarios. The growth of the region 
was reallocated to the Central City to develop the High Growth scenario. The analysis of total VMT for the 
region predicts a slight drop in total VMT with the High Growth scenario. 

In the Central City, the pm peak hour vehicle miles travelled RTP increases 22% over 1990 levels while the 
High Growth scenario increases by 26% over 1990. The increased travel for the High Growth is far less than 
the increase in development and density. The model analysis indicates that the higher density development will 
be accompanied with greater use of alternative modes to the automobile including transit, pedestrian and 
bicycle. 

The primary reason for the relatively low increase in vehicle miles with the high employment growth is the 
significant increase in the amount of assumed Central City housing. Trip lengths for central city residents are 
generally shorter than suburban residents. Alternative modes are more viable due to the proximity to retail and 
employment and the cost of parking. The increase in housing would have a significant impact on the ability of 
the Central City transportation system to absorb employment growth. 

Development of additional housing in the Central City appears to be one of the most significant transportation 
investments the City of Portland could make. The High Growth scenario assumes Downtown employment 
growth at a rate much greater than the historic rate. In the past 20 years, the percent of regional employment in 
the Central City has declined. The RTP assumes a slight decline in the percentage of regional employment for 
the next 20 years. The High Growth assumes that the percentage of regional employment in the Central City 
increases. 



Transit and Alternative Modes 

The transit system assumed for the year 2010 RTP and High Growth includes light rail in Vancouver Corridor, 
Milwaukie Corridor, and the 1-205 Corridor in addition to the Banfield and West Side. The bus network is 
altered to provide feeder service to the new lines and the fares are assumed to increase equal to the inflation 
rate. The service hours increase at approximately 2.4% per year. 

1. Total Person Trips 

The total person trips attracted to the Central City by district increase from 522,448 (1990) to 628,955 
(RTP) and 765,585 (High Growth) indicating the considerably increased activity related to the 
projected growth. 

Based upon the assumptions for 2010, the transit mode split for the Central City is projected to 
increase from 15% in 1990 to 23% for total trips attracted for both the RTP and High Growth 
scenarios. The Downtown, North of Burnside, and Lloyd District experience a considerable increase in 
transit use for both scenarios. The other districts have a greater increase in projected travel for the 
high growth scenario with less than 6% transit mode split projected. 

Walk and bicycle alternatives are projected to increase from 3% (1990) to 6% (2010) mode split for the 
high growth scenario with 19% for Northwest Triangle and 20% for North of Burnside. The high walk 
and bicycle use in the North Downtown is attributed to the close proximity of the district to the high 
employment center, Downtown. 

2. Home Based Work Trips 

The Downtown transit mode split for home based work trips (HBW) is projected to increase from 
405% (1990) to 53.4% (RTP) and 56.4% (HG). More significant is the projection in both cases of a 
reduction in the number of auto person trips to the Downtown from 67,925 (1990) to 64,267 (RTP) and 
66,969 (HG). These projections are based upon increases in housing, parking costs, and transit 
improvements. 

The Lloyd District HBW transit mode split is projected to increase from 7.77% (1990) to 19.6% (RTP) 
and 26.6% (HG). The HBW trips attracted to the District are projected to increase from 23,497 to 
45,356 (HG) or 21,859 additional trips. Of the additional trips, transit is projected to increase from 
1,828 (1990) to 12,076 (HG) or 47% of all the additional trips. 

The North of Burnside will experience similar increases in HBW trips attracted on transit from 12.8% 
(1990) to 23.4% (HG). The total HBW trips attracted are projected to increase from 3,995 (1990) to 
12,018 (HG) of which transit will attract 2,310 additional trips or 29% of the increased trips. The other 
districts are not projected to experience transit mode splits for HBW that exceed 10%. 

The analysis of trips for High Growth within the Central City indicates a considerable increase. The 
internal transit circulation would appear require greater attention as these trips are projected to 
account for a greater percentage of the total trips. Transit and alternative modes are also more likely 
to capture a greater percentage of these trips. Transit trips internal to the Central City increase from 
9,000 to 27,000 (HG) representing 15% of total transit trips. 

Circulation 

The expansion of high density development in districts other than the Downtown has a significant impact on 
circulation and access within and to the Central City since a large proportion of new trips to districts are 
projected to be by automobiles. Traffic volume to capacity analyses indicate that some entry points from the 
freeways to the Central City are projected to have volume to capacity ratios exceeding 1.0. 



Some parts of the system are already operating at capacity in 1990. The high growth scenario projects 
considerable growth in auto travel in districts outside the Downtown. These additional trips for the Central 
City are projected to add to the increase in use of the freeway/ arterial system. 

From 1990 to 2010 auto trips to the Central City increased 6.5% (RTP) and 24% (HG). The Downtown and 
Goose Hollow Districts experience a decline in auto trips from 1990 to 2010 RTP. Downtown total auto trips 
increase by 2% (HG). Vehicle trips increase most significantly in the Lloyd Center (30,475) and North 
Macadam (20,771) Districts. 

Air Quality 

Carbon monoxide emissions were evaluated based upon the projections of auto use for RTP and High Growth. 
The comparisons were conducted at locations selected by the Oregon Department of Environmental Quality. 
The analysis was conducted assuming the implementation of the Clean Air Act requirements for tailpipe 
emissions as specified by EPA. The emissions were calculated based upon assumed volumes and adjusted 
speeds based upon projected traffic levels. The projected carbon monoxide emissions are expected to drop 
between 40-70% depending upon location from 1990 levels and are included in the attached table. 

The Governor's Task Force on Motor Vehicle Emissions charged with developing a 20 year ozone maintenance 
plan has recommended a base strategy that includes improved vehicle inspections, emissions fee and other 
strategies listed on the attached document. The estimated reduction in carbon monoxide from the base strategy 
is an additional 20-25% which was not included in the analysis of CO emissions included in this report. 

Parking 

Parking costs for the Downtown are assumed to rise 1 % above inflation. Parking costs for districts are assumed 
as a percentage of the Downtown costs as follows: North of Burnside, 67% ; Lloyd District, 50% ; North 
Macadam, 25%; and Northwest Triangle, 25%. 

Parking costs appear to have a major impact on automobile use for the districts. The home based auto work 
trips (HBW) to the Downtown are projected to decline for both scenarios in 2010. 

The draft review of parking supply and demand for the Downtown District projects parking use at capacity for 
both the RTP and HG scenarios. The analysis is based upon the addition of parking allowed under existing 
ratios for the assumed development. Development assumptions were reviewed for additional parking along 
with an analysis of existing surface lots that would be converted to other uses. Parking supply is expected to 
increase by 10,000 net spaces (HG) and 6,700 net spaces (RTP) which includes exempt and non-exempt spaces. 
The assumptions that contributed to this analysis used only the ratios and did not apply the maximum parking 
lid to the calculations. 

The projected demand for parking Downtown does not increase substantially under either RTP or HG 
scenarios. The technical analysis conducted for the transportation scenarios does not require equilibrium in 
price and demand. Consideration of the results will have to include the recognition that parking supply will 
influence the price of parking. 

Districts 

The Downtown, North of Burnside and Lloyd Districts are projected to experience significant increases in 
transit use. The remaining districts all have work trip mode splits of less than 10% projecting a high level of 
auto use in the districts. 

The significant circulation issue for the Central City appears to be the entry portals to the area. Development 
in areas where transit is not as highly utilized will add considerably to the congestion in the Central City. 



Air quality projections for selected intersections indicate that carbon monoxide emissions will decline from 
current levels at all areas. Geographically specific policies should not be required to assure carbon monoxide 
compliance for the districts. 

Conclusions 

The results of the comparison of the two scenarios are encouraging. A substantial increase in development as 
projected with the high growth scenario could be accommodated by the transportation system for the Central 
City. The following are general conclusions: 

1. Circulation capacity is likely to be the most significant constraint in the build-out of the Central City. 

2. Increased housing in the Central City represents a positive significant factor in transportation. 

3. Carbon monoxide is expected to be less of a problem for the Central City. 

4. Transit expansion above historic levels will be needed to support Central City development. 

5. Parking demand in the Downtown should be accommodated with the ratios currently allowed for new 
development. 

6. Emerging Central City districts are projected to create significant auto trips that will add to the 
congestion during the peak hour. 

These projections are based upon the best available information and technical modelling capability. There are 
numerous factors that influence the outcome of the projections. Changes in the assumptions can have a 
significant impact on the results. Several issues emerge as important in the analysis. These are uncertainties as 
to whether the positive outcome projected can actually be achieved. 

1. Housing: Housing in the Central City has been demonstrated to have a significant positive impact on 
transportation. Portland Development Commission has projected that substantially increased housing 
in the Central City would likely require significant public investment in order to effectively compete 
with other parts of the region. Aggressive programs approaching this level of investment do not exist at 
this time. Without such an investment, the high growth scenario results are not likely to be realized. 

2. Employment: The concentration of employment in the Central City has been demonstrated to show 
positive benefits in increasing the number of work trips on alternative modes. The development 
patterns of the region are not consistent with the projected employment for the high growth scenario. 
In the past 10 years, the percent of regional employment in the Central City has declined. The RTP 
assumed a constant percent of employment in the Central City while the High Growth scenario 
assumed an actual increase in percentage of employment in the Central City. 

The case studies conducted by the consultant team indicated that transportation played a significant 
role in development decisions. Public policy will likely need to be revised for investment as well as 
transportation in order to reverse the past trends of greater employment development outside the 
Central City. 

3. Parking Costs: Parking costs have been estimated to increase in the Downtown at a rate of 1 % each 
year over the inflation rate. Parking costs for districts are projected as a percent of Downtown costs: 
North Burnside, 67%; Lloyd District, 50%; Northwest Triangle and North Macadam, 25%. 

Automobile users are very sensitive to parking costs. Significant increases in transit use are projected 
with increased parking costs. This factor is primarily responsible for the considerable increase in 



transit mode split for the Downtown, Lloyd, and North of Burnside Districts. The cost of parking is 
influenced considerably by the supply available and management of the spaces. Parking costs below 
the assumed levels would likely cause an increase in the number of automobile trips. 

4. Transit: The successful development of the Central City is dependent upon a substantial increase in 
transit ridership. The projections for 2010 suggest that such an increase can occur. The system tested 
included four light rail lines and an average increase in service hours of 2.4% per year. The historic 
average increase in transit service hours has been 1.5% per year. Transit will need additional financing 
sources to accomplish the assumed expansion. 

The increase in transit ridership is substantially influenced by the assumed increase in parking costs for 
commuters. The increased cost will encourage more transit ridership but may also encourage more 
suburban development if the parking costs rise disproportionately to other parts of the region. 

Central Eastside, North Macadam and Northwest Triangle are projected to have low transit mode split 
for workers in the districts. Employment development in these districts are not projected to be served 
effectively by transit. An improved system for service identified for these districts would prove valuable 
in facilitating the build-out of the Central City. 
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state of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

subject: 

Date: May 12, 1992 

Environmental Quality Commission 

Director~ 
Information Report on Proposed Parking for the 600 
Holladay Building 

The purpose of this memo is to provide the Commission with 
general information on parking policies in the region in light of 
the proposed 600 Holladay Building parking project, which was 
initially brought to the attention of the Commission at the 
January 23, 1992, meeting. Specific information on the 600 
Holladay Building parking facility proposal is presented along 
with a brief summary of the Indirect Source Program and 
alternatives for dealing with the permit application. 

General Background 

During the early 1970's, the 8-hour carbon monoxide standard was 
exceeded in downtown Portland approx imately one out of every 
three days. In 1973 Governor Tom McCall submitted the Portland 
Transportation Control Strategy (TCS) to the U.S . Environmental 
Protection Agency as a follow-up response to the Clean Air Act of 
1970. The TCS included a fledgling Indirect Source review 
program and also outlined measures to reorganize and manage the 
supply of parking in downtown Portland. The TCS indicated that 
the Department was prepared to take over management of parking 
under the Indirect Source Program if the City of Portland did not 
produce an acceptable management plan . 

In res ponse to the Department's initiative, the city adopted the 
Downtown Parking and Circulation Policy in 1975 . The main thrust 
of the parking policy was to stabilize the parking supply with an 
emphasis on developing and encouraging transit access, while 
still providing limited new parking for development projects. 
The keys to management of the parking supply were the adoption of 
an initial ceiling on spaces and maximum ratios of parking to 
building floor space for new developments. With parking 
stabilized, traffic growth in the downtown would be minimized in 
order to take maximum advantage of the federal tail pipe program 
on new cars and Oregon's vehicle inspection and maintenance 
program. 

Under the parking policy (subsequently updated in 1980 and last 
updated in 1985), traffic growth in the downtown was minimal and 
there was rapid progress toward meeting the 8-hour carbon 
monoxide standard. Although singular exceedances (once in a 
year) have been recorded as recently as 1988 in the downtown, t wo 
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or more exceedances, constituting a standard violation, have not 
occurred since 1984. 

Even though the downtown parking policy has been an apparent 
success in fostering clean air, the parking ceiling and to some 
extent the maximum parking ratios as applied in the downtown have 
been a continuing source of controversy, particularly among the 
business community. In the rest of the region, including areas 
of the city outside the Central Business District (CBD), parking 
is essentially unregulated . Indeed, most jurisdictions specify 
minimum parking ratios instead of maximums, and typically, 
developers generously exceed those minimums. 

To augment the downtown parking supply, while still maintaining 
air quality, the Commission in 1990 adopted a parking offset 
program for the downtown. This has bolstered the number of 
spaces available for new development. However, new developments 
in the downtown must still meet the maximum parking ratio 
requirements, and this has become an issue of concern with 
respect to office developments, such as in the nearby Lloyd 
District and elsewhere in the region, that do not have to meet 
such requirements, but compete for tenants in essentially the 
same market. 

600 Holladay Building--Background Information 

Mary Kile Mccurdy, representing 1000 Friends of Oregon, brought 
the 600 Holladay Building (parking) project to the attention of 
the Commission in the Public Forum segment of the January 23, 
1992, meeting. She requested that the Commission direct the 
Department to extend the regulations of the downtown Portland 
parking policy to the area of the Lloyd Center by Temporary Rule. 
In response to the ·concerns raised by 1000 Friends, the Director 
made a commitment to review and sign future Portland area 
Indirect Source permits and to examine the Indirect Source Rules 
for possible changes. 

Policy Issues 

The basic issue that was drawn at the January 1992, meeting was 
the apparent disparity in regulatory treatment of office 
projects, for the downtown area versus the Lloyd District, with 
respect to the allowed amount of associated parking. Under the 
City of Portland's parking policy, which has been incorporated 
into the State Implementation Plan, new office developments in 
the CBD are allowed a maximum of 0.7 to 1.0 space per 1,000 sq. 
ft. of gross floor area, depending upon location within the CBD. 
By contrast, the 600 Holladay Building would have a parking ratio 
of 2.9 spaces per 1,000 sq. ft . of gross floor area, assuming 
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that all the spaces in the garage were made available only to the 
tenants of the new office structure. (The developers, however, 
have indicated in the Conditional Use application to the city 
that the effective ratio would be approximately 1 . 3 spaces per 
1,000 sq. ft. of gross floor area, after accounting for parking 
space usage by non-tenants.) 

Beyond the apparent regulatory disparity between the downtown and 
the Lloyd District, though, there is a larger issue of an office 
market that has dramatically changed from the 1970's. As an 
e x ample of this change, in 1970 Washington County had 
approximately 1 % of the space then occupying downtown Portland. 
By 1990 Washington County office spac e was equal to approximately 
7 6% of downtown office space . Accordi ngly, from an air quality 
perspec tive there is c oncern that restrictive parking policies in 
the central city area may only serv e to move air quality problems 
to the east side, or the suburban areas of the region . (In 1989 
and 1990 the· highest 8 - hour levels of carbon monoxide were 
measured at 82nd Avenue . ) Suburbanization of the office market 
may also have ramifications on the generation of ozone precursor 
emissions, not yet well understood . 

The change in the off ice market provides added impetus to take a 
regional approach to parking/ transportation/ air quality issues. 
There are three significant planning studies under way that may 
have some bearing on the development of new, regionally based 
policies. However, the 600 Hollada y Building, by virtue of the 
large size of the parking garage, may have impacts before these 
studies are completed. 

1) The Ce ntral City Transportation Management Plan study 
is e xpected to result in a comprehensive parking policy 
for the entire central city area, including the Lloyd 
Center commercial district . 

2) The Governor's Task Force on Motor Vehicle Emissions in 
the Portland area has begun work to develop a regional 
strategy , including a broad examination of parking 
iss ues, to maintain air quality standards. 

3) Region 2040 by Metro in cooperation with local 
jurisdictions will e xamine local land use plans, with 
particular emphasis on addressing the Department of 
Land Conservation and Development, Transportation Rule, 
which includes a requirement for a 10% reduction in per 
capita parking in the Metro region. 

The Central city study, to be completed early next year, will 
determine if there will be any carbon monoxide problem in the 
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Lloyd District. This study should result in a Parking and 
Traffic Circulation Plan that will insure maintenance of the 
carbon monoxide standards for at least twenty years. The 
Governor's Task Force will determine the extent of the regional 
ozone problem and make recommendations to address them by October 
1992. 

600 Holladay Building (Indirect Source) Permit Issuance 
Alternatives 

The initial Indirect Source Program in the Portland TCS was 
changed to operate statewide on a permit issuing basis in 1975, 
somewhat similar to the industrial permitting program. Certain 
large parking projects (150 or more spaces within the city limits 
of Portland) are required to secure a construction permit from 
the Department. A significant provision of the Indirect Source 
Rules is for the development of Parking and Traffic Circulation 
Plans (P&TCP's). Currently, the only P&TCP in effect is for the 
area of the downtown governed by the city's parking policy. 

The Department received a permit (Indirect Source) application 
for the proposed 600 Holladay Building and associated parking 
garage facility on March 15, 1992. The garage would have a total 
of 1,376 spaces, but the net increase in on-site parking would be 
926 spaces, due to the demolition of the existing two-level, 450-
space facility, which exclusively serves the existing 500 Lloyd 
building. The applicant was notified that the application would 
not be processed until a completed Land Use Compatibility 
Statement (required by Department of Land Conservation and 
Development, Administrative Rule) was received by the Department. 

In the Conditional Use application, required by the city, the 
developers of the 600 Holladay Building have indicated that 450 
spaces in the new parking structure replace the existing two
level parking on the site, and the 450 spaces would be reserved 
for the exclusive use of the existing 500 Lloyd building. 
Additionally, 306 spaces would be held for general commercial 
use . If those spaces are subtracted from the total, then the 
parking ratio for the new building would be approximately 1.3 
spaces per 1,000 sq. ft. of gross floor area (compared to the 
CBD's 0 . 7 to 1.0 space per 1,000 sq. ft. of gross floor area). 
According to the developers, the existing office parking demand 
in the Lloyd District is approximately 2 spaces per 1,000 sq. ft. 
of gross floor area, which is satisfied in part by existing area 
surface lots. 

The following alternatives for regulatory action appear to be 
relevant in light of the above information: 
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1) Issue a relatively unrestrictive permit for the proposed 
project, given there is no known existing carbon monoxide 
problem in the area. 

2) Place restrictions on parking for the 600 Holladay Building 
project that limit parking to the ratios allowed in the 
Portland downtown area, or ratios appropriately scaled to 
the level of future Lloyd District transit service. This 
could be accomplished through extending the boundary of the 
present Parking and Traffic Circulation Plan (the CBD 
parking policy) to encompass the Lloyd District. 

3) Restrict the parking to the uses proposed as a part of the 
Conditional Use application to the city. 

4) Limit the parking of the 600 Holladay Building and future 
new facilities through changing the Indirect Source Rules to 
develop a regionally based schedule of maximum parking 
ratios. The intent would be to make the Indirect Source 
Rules compatible with the parking space per capita reduction 
required by the Department of Land Conservation and 
Development, Transportation Planning Rule. In order to gain 
the time necessary to develop the ratios and apply the 
appropriate one to the proposed project, the Department 
would need to apply OAR 340-14-020(4) (b), which allows the 
Director to invoke additional measures to gather facts 
regarding a permit application. 

5) Wait until recommendations of the Governor's Task Force are 
complete before considering regional parking ratios, since 
this is one of the strategies under deliberation by the task 
force. 

Additional Considerations/Evaluation 

1) Uncertainty will remain for at least a few more months until 
the air quality modeling work on the Central City 
Transportation Management Plan study is completed as to 
whether there could be future, localized air quality 
problems in the Lloyd District. 

2) Limiting parking use to the developer's proposal to the city 
(i.e., 756 spaces= 450 for existing Lloyd Tower+ 306 
"General Commercial" would not be made available to tenants 
of the new office tower) would come close, but still exceed 
the CBD maximum parking ratio. 

3) Even if the Lloyd District parking ratios for new 
development were made equal to those in effect for the CBD, 
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such action would still not address the larger regional 
problem and equity issues posed by suburban office parking. 

4) Several months of technical work would be necessary to 
determine a reasonable set of regional parking ratios that 
would be compatible with the Department of Land Conservation 
and Development, Transportation Planning Rule . The 
following major tasks would need to be accomplished in order 
to derive a set of regional parking ratios: 

1) Determine the existing inventory of commercial 
parking spaces and the corresponding per capita 
ratio (2 to 3 months); 

2) In coordination with Tri-Met and Metro, determine 
future mode shares on a subregional basis for 
transit and carpooling (2 to 3 months); 

3) Based on steps 1 and 2 and the 10% reduction in 
per capita parking, determine a set of regional 
parking ratios for new developments (1 to 2 
months). 

Steps 1 and 2 could take place concurrently . Thus, the 
necessary fact finding process could probably be 
accomplished within a five-month period. _ 

5) The Governor's Task Force holds its third meeting on June 2, 
1992 to receive presentations on similar types of studies 
conducted elsewhere in the country . The remaining schedule 
of task force meetings is listed below . 

June 25 

July 22 

(First look at potential vehicle emission 
reduction strategies) 

(Presentation of evaluation and analysis of 
potential vehicle reduction strategies) 

August 27 (Consideration of selected strategy packages 
and draft recommendations) 

September 22 (Final recommendations) 

6) In consideration of time periods in the above outlined items 
4 and 5, the 600 Holladay Building and others could be held 
up under OAR 340-14-020(4) (b) whiie fact finding measures 
are undertaken to determine the appropriate parking ratios. 

Legal Authority 
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ORS 468A; OAR 340-20-100 through 20-135; OAR 340-14-020(4) (b) 

Recommendation 

The Department recommends that we seek clarification on the use 
of the 306 non-tenant, "General Commercial" parking spaces. In 
addition, we recommend that we coordinate with Tri-Met, Metro and 
the City of Portland regarding any additional appropriate 
requirements which should be attached to any permit issued and 
attach such conditions to the permit, including restrictions on 
the 306 spaces. We recommend proceeding with these actions while 
not awaiting the actions in the above listed items 4 and 5. 
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If approved by DEQ, the Holladay Building Garage would become the largest 
commuter parking structure in the state of Oregon. Its developer has proposed that 
DEQ approve a garage which would accommodate 1,376 parking spaces. For 
purposes of illustration, the Morrison East Garage in downtown Portland currently 
provides 800 parking spaces. The lines show how large the Morrison East Garage 
would have to be in order to accommodate the number of spaces proposed by the 
developers of the Holladay Building Garage. 



RUSSELL DEVELOPMENT COMPANY, INC. 

STATEMENT BY JOHN W. RUSSEIL 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

July 24, 1992 

Good morning. My name is John Russell. I'm President of Russell Development 
Company and the owner of a number of properties within the Portland downtown 
business district. Also speaking today are Keith Bartholomew staff attorney of 1000 
Friends of Oregon, and John Charles, Executive Director of Oregon Environmental 
Council. 

We are here to formally propose adoption of this temporary rule that we believe is 
necessary to protect the air quality of our Central Business District. The temporary rule 
would extend current parking regulations to developments east of the Willamette River. 
It would close a loophole that currently allows virtually unlimited parking for new 
developments in the Lloyd District. This rule was requested in testimony by 1000 
Friends of Oregon in January. 

The need for a temporary rule is critical because a permit application has been 
submitted to DEQ to build in the Lloyd District the largest commuter parking garage in 
Oregon. This high-rise garage would contain 1376 parking spaces -- more than double 
the number allowed for the same type of development west of the Willamette River. 
We believe that DEQ, with EQC's guidance through adoption of a temporary rule, 
should revise this permit to comply with parking limits that apply west of the Willamette 
River. Such a revision would still allow some 800 parking spaces. 

To illustrate how massive the proposed garage is, I have a picture here of the existing 
Morrison East City Parking Garage, with lines showing how large it would have to be to 
accommodate 1376 parking spaces. 

The Parking and Circulation Plan adopted in 1980 currently limits parking for new office 
developments in the downtown business district west of the Willamette River. But the 
same requirements do not yet apply east of the river, even though the central business 
district was expanded to include the Lloyd Center District under the Central City Plan 
adopted by the Portland City Council several years ago. 

200 MARKET BUILDING, SUITE 1515 PORTLAND, OREGON 97201 503•228•2500 FAX (503) 228•3204 
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The parking regulations were among several measures adopted to improve air quality in 
the Portland downtown area. As development and automobile traffic increase, it is 
essential that rules to protect public health -- and the cost of complying with those 
rules -- be extended throughout the Central City. 

In addition to its public health implications, parking regulation is also an issue of 
economic fairness. The City of Portland is committed to a thriving and vital downtown 
and has extended that commitment to both sides of the Willamette River. For example, 
the density zoning for most of the Lloyd District is identical to this very site. Unequal 
application of parking ratios creates an economic disparity between downtown west of 
the Willamette River and those areas immediately east of the river. Until this loophole 
is closed, DEQ has the worst of all possible policies: a partial regulation. Needless to 
say, with partial regulations, economic activity is encouraged in the unregulated area. 

In effect, the parking restrictions amount to a cost placed on business to improve air 
quality. Right now, that cost is being paid by some businesses and not others. That 
hurts some downtown businesses simply because they are located west of the Willamette 
River. 

The temporary rule is by no means a comprehensive solution to parking and traffic 
issues in the Portland Metropolitan area. Bigger solutions are in the works in the form 
of several major studies. This rule would merely apply reasonable parking policies to the 
unregulated portion of the Central City until comprehensive studies are complete. 

We urge your favorable consideration of the temporary rule. 

Thank you. I would be happy to answer any questions. 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the Matter of the Amendment ) PETITION TO ADOPT TEMPORARY 
RULE TO AMEND OAR 340-20-047 
STATE OF OREGON CLEAN AIR ACT 
IMPLEMENTATION PLAN) 

of OAR 340-20-047 relating to ) 
implementation of air quality ) 
strategies, rules and standards. ) 

1. Petitioners names and addresses are 1000 Friends of 

Oregon, 300 Willamette Building, 534 SW. Third Avenue, Portland, 

Oregon 97204, and John w. Russell, 200 Market Building, Suite 

1515, Portland, OR 97201. 

2. Petitioner 1000 Friends of Oregon has testified on 

two occasions at Environmental Quality Commission hearings 

regarding this specific issue. 

3. Petitioner John Russell, individually and in his 

capacity as President of Russell Development Company, Inc., is the 

owner of numerous properties within the downtown business district 

and is subject to the central business district maximum parking 

ratio requirements as imposed both by the City of Portland and by 

the Department of Environmental Quality. 

4. Pursuant to OAR 340-20-047, the Department of 

Environmental Quality has adopted Volume 2 of the State of Oregon 

Air Quality Control Program. A portion of that program at appendix 

4.2-14 is entitled "City of Portland Parking and Circulation Plan". 

("The Parking and Circulation Plan"). The Parking and Circulation 

Plan provides particular rules concerning parking within its 
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affected boundaries, divides the boundaries into various parking 

sectors and prescribes maximum parking space ratios by sector for 

parking spaces in office developments. The Parking and Circulation 

Plan was adopted by the Portland City Council on October 30, 1980, 

pursuant to City of Portland Resolution No. 32794. The affected 

boundaries, referred to as "Downtown" are defined as the area 

enclosed by the west bank of the Willamette River, the Broadway 

Bridge and Broadway ramp, Hoyt Street, Stadium Freeway and Marquam 

Bridge, and is further described in Section 2 of the Parking and 

Circulation Plan. 

5. Since the adoption of the Parking and Circulation 

Plan, significant development has taken place and further 

development is likely for those portions of the Central City 

directly to the east of the Central Business District, and most 

notably in the Lloyd Center District. In recognition of this new 

and anticipated development, the City of Portland adopted its 

Central City Plan and thereby expanded the Central Business 

District to include the Lloyd Center District. 

6. The properties in the Lloyd Center District share a 

common air shed with the balance of the Central City and are 

constructed to similar densities. As development and automobile 

traffic increase, it is essential that rules to protect public 

health be extended throughout the Central City including the Lloyd 

Center District. 

7.. The City of Portland is committed to a thriving and 

vital downtown and has extended that commitment to both sides of 
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WHEREFORE, petitioner requests the Environmental Quality 

Commission to adopt the proposed amendment to OAR 340-20-047. 

DATED this ~day of July, 1992. 

1000 FRIENDS OF OREGON 

russell\rulemak.two 
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