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AGENDA

City of Brookings
SPECIAL CITY COUNCIL MEETING
Brookings City Hall Council Chambers
898 Elk Drive, Brookings Oregon
Wednesday _ July 16,2008 7:00pm

I. Call to Order

II. Pledge of Allegiance
II1. Roll Call

IV.  Resolution
Resolution 08-R-903, a resolution designating the City Manager as the authorized
representative for the City of Brookings in its application to the Oregon Department of
Transportation Bicycle and Pedestrian Program for funding of the Downtown Brookings
Sidewalk and Infill Project. City Manager [pg. 3]

V. Public Hearing
In the matter of File No. APP-1-08, an appeal of the Planning Commission’s denial for

the request of an extension of time for 2 years for an approved Master Plan of
Development, known as Lone Ranch Master Plan, a 553 acre parcel located on the
easterly side of Highway 101 and north of Carpenterville Road; Assessor’s Map 40-14 &
Index; Tax lots 2400, 2401, and a portion of 2402; U.S. Borax, Applicant and Appellant;
Burton Weast, Representative; File MPD-1-04 Extension. The criteria to decide this
matter is found in Chapter 17.70.120, Effective Period of Master Plan of Development
(MPoD) Approval, and Chapter 17.152, Appeal to the City Council, of the Brookings
Municipal Code. Planning Director Morris [Advance Packets #1 & #2]

VL Adjournment

All public meetings are held in accessible locations. Auxiliary aids will be provided upon
request with advance notification. Please contact 469-1102 if you have any questions regarding
this notice.



CITY OF BROOKINGS
COUNCIL AGENDA REPORT

Meeting Date: July 16, 2008 w&wi
'w’\'gnature (submitted by)
Originating Dept: City Manager Wi ——

' " City Manager Approval

Subject: Resolution Authorizing Grant Application for Bicycle and Pedestrian Funds

Recommended Motion: Motion to adopt Resolution 08-R-903, authorizing the City Manager to
apply for grant funding under the ODOT Bicycle and Pedestrian Program.

Financial Impact: Potential grant funding of $500,000.

Background/Discussion:
The City, through its Urban Renewal Agency, plans to undertake a project in the downtown area

which would include the installation of curb and sidewalk at various locations. The Oregon
Department of Transportation has an annual grant program for pedestrian and bicycle facilities.
Grants of up to $500,000 are available. The program is competitive. Funds can be used for infill
of sidewalks where there are none.

The grant application, which is due July 25, is under construction. The application will propose
using $500,000 in grant funds to supplement the $3.1 million in tax increment bond funds that

the City will be using to undertake street and sidewalk improvements in the downtown area. The
“overmatch” of 6-1 should make this application competitive.

Attachment(s): Resolution 08-R-903
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IN AND FOR THE CITY OF BROOKINGS
STATE OF OREGON

In the Matter of a Resolution designating "
the City Manager as the Authorized
Representative for the City of Brookings

in its application to the Oregon

Department of Transportation Bicycle

and Pedestrian Program for funding of

the Downtown Brookings Sidewalk and

Infill Project. J

> Resolution 08-R-903

WHEREAS, the City of Brookings adopted a Downtown Plan in 2002
which called for the installation of pedestrian facilities; and

WHEREAS, the City of Brookings through its Urban Renewal Agency, has
~sold bonds in the amount of $3.4 million for curb, gutter, sidewalk and street
improvements in downtown Brookings; and

WHEREAS, the grants funds requested in the City’s application will be used
to construct pedestrian facility infill in conjunction with the Urban Renewal Project
that is consistent with Oregon Department of Transportation Program guidelines
for the use of said funds;

NOW, THEREFORE BE IT RESOLVED, by the City Council of the City of
Brookings, Curry County, Oregon, that City Manager is hereby designated as the
Authorized Representative for the City of Brookings in its application to the Oregon
Department of Transportation for funding of the Downtown Brookings Sidewalk Infill
Project under the Oregon Bicycle and Pedestrian Program.

Adopted by Council and effective on the of , 2008.
Dated and signed this __ day of , 2008.

Attest:
Mayor Larry Anderson

City Recorder Joyce Heffington

M:\Joyce's Files\Ordinances & Resolutions\08 Resolutions\08-R-886 - Transportation Enhancements.doc
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Vault

Advance Packet
Dated: 6-30-08
for

Wednesday, July 16, 2008, Special Council Meeting

Included in this packet is documentation to support the following Agenda Item:

I11. Public Hearing:

In the matter of File No. APP-1-08, an appeal of the Planning Commission’s denial for
the request of an extension of time for 2 years for an approved Master Plan of
Development, known as Lone Ranch Master Plan, a 553 acre parcel located on the
easterly side of Highway 101 and north of Carpenterville Road; Assessor’s Map 40-14
& Index; Tax lots 2400, 2401, and a portion of 2402; U.S. Borax, Applicant and
Appellant; Burton Weast, Representative; File MPD-1-04 Extension. The criteria to
decide this matter is found in Chapter 17.70.120, Effective Period of Master Plan of
Development (MPoD) Approval, and Chapter 17.152, Appeal to the City Council, of

the Brookings Municipal Code.

(1)



CITY OF BROOKINGS
COUNCIL AGENDA REPORT

-

Meeting Date: July 16, 2008 >y ﬂ/ }(;\/{,u,';

m Swn'uulu (subnnltc,d_bg,&)

City Manager Apploval

Originating Dept: Planning

Subject: A request for an extension of time for two years 1o an approved Master Plan of
Development (MPoD), known as Lone Ranch Master Plan. The Master Plan approved 1,000
dwelling units of various types, a commercial area, a college sile, with new streets, walking
trails, and natural areas. The Planning Commission conducted a hearing on this matter and
denied MPD-1-04, Extension Request, at their June 3, 2008 meeting. The Applicants, U.S.
Borax, Inc., have appealed this decision in File APP- 1-08.

Recommended Motion:  Overturn the Planning Commission decision to deny the request for
extension of time for MPD-1-04, Lone Ranch Master Plan, thereby APPROVING the requested
extension. This extension of time shall run from the date the MPoD is due to expire on October
23, 2008 for two years until October 25, 2010. The original conditions of approval will remain

in force.

Financial Impact: None.

Backeround/Discussion: A Master Plan of Development (MPoD) is the conceptual design for a
Jarge project approved by the Planning Commission and City Council. Detailed Development
Plans (DDP) are the specific details for a phase of the Master Plan. A DDP must receive
approval from the Planning Commission before construction can begin on any phase of the

MPoD.

The Applicant is requesting a two year exiension of time to submit and receive approval of a
DDP for the first phase of construction of the Lone Ranch Master Plan. On October 25, 2004 the
City Council approved the Lone Ranch Master Plan. It was subsequently appealed and finally
remanded to the City Council for final action and approval on August 22, 2005. The Final
Order/ Conditions of Approval gave the Applicants 4 years to submit and receive approval of a
DDP for the first phase. Historically the 4 year approval period begins from the date of the final
action after any appeals have been exhausted. A recent court decision, however, ruled the
approval period begins from the date of the final action by the City before any appeals beyond
their jurisdiction, unless the City’s Code clearly specifies the approval period to begin after all
appeals have been exhausted. This means the Applicant now has only 4 months rather than 14
months to apply and receive approval of the first DDP. Southwest Oregon Community College
(SWOCC) has met with City Staff several times as they prepare their application for the site in
the Lone Ranch Master Plan area that Borax has agreed to donate for the college campus. It is
unlikely that the college or any Applicant for a DDP could move through the process in only 4

months.

CAR - Lone Ranch Master Pian Extension Appeal. APP-1-08
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BMC 17.70.120 authorizes the Planning Commission to grant a 2 year extension of time when
«“_..conditions have not changed....” The complete text of BMC 17.70.120, Effective Period of
Master Plan of Development (MPoD) Approval states, “If the applicant has not submitted a DDP
for the planned development or the first phase within four years from the date of approval, the
MPoD shall expire. Where the Planning Commission finds that conditions have not changed, the
Commission may, at its discretion, extend the period for two additional years per extension,
subject to applicable hearing and notice requirements. If after the approval of the first DDP,
construction has not been started or at any time construction has lapsed for a period of three
years the MPoD will expire.” This is the criteria to be used in deciding to approve or deny the

requested extension of time.

The Applicant’s findings state no circumstances have changed that were fundamental to the
findings which are the basis for approval of the Master Plan of Development. The Applicant’s
findings are found in Exhibit A, Planning Commission Packet, pages 5 & 6.

The Planning Commission, at their June 3, 2008 hearing on this matter, received written
comments and testimony that suggested “conditions” had changed. At the conclusion of the
hearing the Planning Commission voted to deny the extension request. The Applicants have
appealed the decision and this hearing is “de novo” (“starting new”), meaning you consider all
evidence applicable to the criteria either submitted previously or new materials submitted during
this hearing process and deliberate to a decision.

Findings to address the criteria found in BMC 17.70.070, Review Criteria for a Master Plan of
Development are lisied below with Staff responses to demonstrate that “conditions™ used to
approve the Lone Ranch Master Plan have not changed.

17.70.070 Review Criteria.

A. The proposed MPoD is consistent with the purposes identified in BMC 17.70.010
and the intent of the MPD zone.

RESPONSE: The Lone Ranch Master Plan was found to be consistent with the above
criteria when it was approved. No request for a change to the Plan is being made. This hearing
only considers a request for a two year extension of the approval period for the original

development plan.

B. The proposed phasing schedule, if any, is reasonable and does not exceed 10 years
between commencement of development on the first and last phases unless otherwise
authorized by the Planning Commission either at the time of approval of the MPoD or by a
modification to the MPoD. If at the end of 10 years the project is not built out, the
Planning Commission shall review the MPoD and shall have the ability to require changes

to or rescind the plan based on existing conditions.
RESPONSE: There is no request to change the proposed phasing approved in the
original Plan. This hearing only considers a request for a two year extension of the approval

period for the original development plan.

CAR - Lone Ranch Master Plan Extension Appeal, APP-1-08
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C. The proposed MPoD will demonstrate that adequate utilities and infrastructure are
available or can reasonably be made available at cach phase. The proposed MPoD will
further demonstrate that existing utility services and water supplics for adjacent properties
will not be negatively affected at cach phasc.

RESPONSE: Several written comments regarding this criterion have been received.
Stafl has responded to those individually later in this report,

D. The proposed MPoD will demonstrate that the plan respects the physical
characteristic of the site.

RESPONSE:  The Lone Ranch Master Plan was found to be consistent with the above
criteria when it was approved. Conditions of Approval require consideration and protection of
physical characteristics with each DDP submitted. No request for a change to the Plan is being
made. This hearing only considers a request for a two year extension of the approval period for
the original development plan.

E. The applicant demonstrates that all deviations from the development standards are

warranted.

RESPONSE: The Lone Ranch Master Plan was found to be consistent with the above
criteria when it was approved. No request for a change to the Plan is being made. This hearing
only considers a request for a two year extension of the approval period for the original
development plan.

F. The circulation proposed MPoD will demonstrate that adequate transportation
facilities are available and the plan promotes the most economic, safe, and efficient

movement of traffic.
RESPONSE: The Lone Ranch Master Plan was found to be consistent with the above

criteria when it was approved. No request for a change to the Plan is being made. This hearing
only considers a request for a two year extension of the approval period for the original

development plan.

G. The proposed MPoD meets the applicable requirements of the urban growth

boundary joint management agreement.
RESPONSE: The Lone Ranch Master Plan was found to be consistent with the above

criteria when it was approved. No request for a change to the Plan is being made. This hearing
only considers a request for a two year extension of the approval period for the original

development plan.

The following are concerns that have been raised suggesting conditions that were considered in
the approval of the Lone Ranch Master Plan have changed.

1. WATER

o  Statement - The Lone Ranch Master Plan proposed to use on-site wells, not City

water.
Response — In a letter dated Sept. 4, 2004 entered into the record by Tim Ramis,

Attorney for Lone Ranch, he states the Applicant understands the water system will be
part of the City’s water system. (Letter found in Exhibit B, Page 9) This is more than a
month before the City Council made their decision on Oct. 25, 2004 to approve Lone

CAR - Lone¢ Ranch Master Plan Extension Appeal. APP-1-08
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Ranch and almost a year before all the appeals had run their course and the City Council
approved the remanded application on August 22, 2005.

. Statement — The City may not have adequate water to serve Lone Ranch.

Response — Several documents were submitted that discussed concerns about the
City’s water supply and system. During 2004 — 2006 there were numerous organizational
and Staff changes in the Public Works Department. Varying opinions/ concerns were
aired resulting in the City hiring their contract engineering firm to do a thorough review
and update to the Water System Master Plan. This update considered water service to all
City residents and the Urban Growth Area north of the Chetco River, including Lone
Ranch Master Plan area. Given the improvements listed in this update, including
increased storage capacity, which is also a component of the Lone Ranch Master Plan, it
concludes the City does have the ability to serve these areas. This update was reviewed
and approved by the City Council after several workshops and hearings in Nov. 2007.

. Statement — Changes to water rights law have jeopardized the City’s ability to
secure their water rights.

Response — In a letter dated June 2, 2008 from Richard Allan, Attorney for Lone
Ranch, he discusses water rights court decisions and specifically HB 3038 which was
cited in the concerns and explains the HB actually allows more flexibility to
municipalities dealing with water rights. (Letter found in Exhibit C-5, Pages 6-7)

. Statement — The “listing” of Coho is a recent development.

Response — Or. Department of Fish and Wildlife have confirmed the Coho has
been listed since 1996. The closure of ocean salmon fishing this summer is not the result
of concerns for the Chetco River but rather specific problems the Sacramento River

system is having.

. Statement — Need assurance that Rainbow Rock Condominiums water source and

water shed will be protected.
Response — A Condition of Approval requires each phase of development to

evaluate impacts and demonstrate there will no negative impact to the water source or
water shed. All original Conditions of Approval will remain in effect if this extension

request is granted.

ELECTRIC LINES

[$8]

. Statement — Coos-Curry Electric Co-op’s plans to remove their transmition lines

will allow new development.
Response — There is no change in the development plans being submitted with

this application requesting a two year extension of the approval period.

ARCHEOLOGICAL CONCERNS
. Statement — A cultural resources survey has not been done.

Response — Lone Ranch has submitted the survey. The State Historic
Preservation Officer does not release these to the public. His letter dated Oct. 18, 2006
states when the details of the first Detailed Development Plan (DDP) are known he will

LI

CAR — Lone Ranch Master Plan Extension Appeal. APP-1-08
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confer with the applicants. (Letter found in Exhibit C. Pages 4 & 5) Coordination with
State and Federal agencies at the time each DDP is proposed is a Condition of Approval
for the Lonc Ranch Master Plan.

4. WESTERN LILIES/ WETLAND CONCERNS

. Statement — More consideration of these issues is needed.

Response — A letter was received afier the Planning Commission hearing on June
3" from US Dept. of the Interior discussing the need to coordinate with any applicant
submitting a DDP. (Letter found in Exhibit F) Once detailed development plans are
known it is then possible to determine appropriate care and protection of the lilies and
wetlands. Again, coordination with State and Federal agencies at the time cach DDP is
proposed is a Condition of Approval for the Lone Ranch Master Plan.

5. INFRASTRUCTURE COST SHARING
. Statement — Lone Ranch has not paid its share.

Response — Lone Ranch has paid to extend water and sewer'mains to the property
except for one section the City paid for and another portion that still needs to be
constructed. The Applicant has stated they understand the responsibility to pay for those
portions and will do so. In addition there are existing water and sewer mains in the City
that will need to be upgraded. The Applicant and the City are at work on an agreement
designating proportionate amounts to be paid by Lone Ranch, other future developments
in the northern UGA, and the City. Cost sharing to upgrade existing infrastructure is not

a change.

STAFF CONCLUSION: None of the above stated concerns results in changes to the Conditions
used in reviewing and approving the original Lone Ranch Master Plan.

Policy Considerations: None.

Attachment(s):

. Exhibit A - Planning Commission packet from hearing on June 3, 2008.

e  Exhibit B — Written comments received prior to hearing on June 3, 2008.

. Exhibit C — Additional writlen comments received prior to hearing on June 3, 2008.

. Exhibit D — Written materials from Pete Chasar submitted at the June 3, 2008 hearing.
. Exhibit E — Written materials from Pat Sherman submitted at the June 3, 2008 hearing.

. Exhibit F -~ Letter from U.S. Dept. of the Interior dated May 30, 2008 received after the
June 3, 2008 hearing regarding DDPs, lilies, and wetlands.

CAR - Lonc Ranch Master Plan Extension Appeal. APP-1-08
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EXHIBIT A

CITY OF BROOKINGS PLANNING COMMISSION
STAFF AGENDA REPORT

SUBJECT: Extension of Time/ Lone Ranch Master Plan - REPORT DATLE: May 20, 2008
FILE NO: MPD-1-04 ITEM NO: 7.2
HEARING DATE: June 3, 2008

GENERAL INFORMATION

PROPERTY OWNER: U.S. Borax, Inc.

REPRESENTATIVE: Burlon Weast

REQUEST: A request for an extension of time for 2 years for an approved Master Plan of
Development, known as Lone Ranch Master Plan. The Master Plan approved 1,000

dwelling units of various types, a commercial area, a college site, with new streets,
walking trails, and natural areas.

TOTAL LAND AREA: 553 acres.

LOCATION: The subject property is located on the east side of Highway 101 starting approximately
0.8 miles north of Carpenterville Road and extending 1.§ miles north along the

Highway.

ASSESSOR'S MAP NUMBER: Map 40-14 & Index; Tax lots 2400, 2401, and 2402

ZONING / COMPREHENSIVE PLAN INFORMATION

EXISTING: Master Plan of Development (MPD)

PROPOSED: Same.

SURROUNDING: West of Highway 101 — County Public Facilities (PF); North and East — County Forest
Grazing (FG); South — County Residential (R-2) and FG.

COMP. PLAN: Master Plan of Development (MPD).

LAND USE INFORMATION

EXISTING: Vacant.

PROPOSED: Master Plan of Development.

SURROUNDING: West of Highway 101 — vacant parkland except for the Rainbow Rock

Page 1 of 4 MPD-1-04 Lone Ranch Extension of Time
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Condominiums; North and East — Vacant, CapeFerrelo area further north; South —
Residential uses and a manufactured home park.

PUBLIC NOTICE: Mailed to all property owners within 250 feet of subject property, other interested
parties, and published in the local newspaper.

BACKGROUND INFORMATION

The Applicant is requesting a two year extension of time to submit and receive approval of a Detailed Development
Plan (DDP) for the first phase of construction of the Lone Ranch Master Plan. 17.70.120, Effective Period of Master
Plan of Development Approval, Brookings Municipal Code (BMC) provides for a 2 year extension of time
(Attachment A). The Applicant has requested an extension in a timely manner (Attachment B). The original
conditions of approval will remain in force.

On October 25, 2004 the City Council approved the Lone Ranch Master Plan. It was subsequently appealed and
finally remanded to the City Council for final action and approval on August 22, 2005. The Final Order/ Conditions
of Approval gave the Applicants 4 years to submit and receive approval of a Detailed Development Plan for the first
phase. Historically the 4 year approval period begins from the date of the final action after any appeals have been
exhausted. A recent court decision, however, ruled the approval period begins from the date of the final action by
the City before any appeals beyond their jurisdiction, unless the City’s Code clearly specifies the approval period to
begin after all appeals have been exhausted. This means the Applicant now has only 5 months rather than 17
months to apply and receive approval of the first DDP. Southwest Oregon Community College (SWOCC) has met
with City Stafl several times as they prepare their application for the site in the Lone Ranch Master Plan area that
Borax has agreed to donate for the college campus. 1t is unlikely that the college or any Applicant for a DDP could

move through the process in only 5 months.
The Applicant has constructed much of the needed water and sewer main extensions from the City’s existing mains

to the site along Highway 101. Additional infrastructure work is needed and several studies, required by the Final
Order/ Conditions of Approval, need to be completed prior to making an application for a DDP.

17.70.120, BMC, authorizes the Planning Commission to grant a 2 year extension of time when “...conditions have
not changed....” As the Applicant has explained in Attachment B no circumstances have changed that were

fundamenta] to the findings which are the basis for approval of the Master Plan of Development.

RECOMMENDATION

Staffrecommends APPROVAL of the 2 year extension of time for File No. MPD-1-04. This extension of time shall
run from the date the MPD is due to expire on October 25, 2008 for 2 years until October 25, 2010. The original

conditions of approval will remain in force.

Page 2 of 2 MPD-1-04 Lone Ranch Extension of Time -~
(10)
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Case No. MPD-1-04 — Extension Exhibit No.1
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Applicant; U.S. Borax

Assessor's No:  40-14 & Index, Tax Lots 2400, 2402, and a portion of 2402
olze. 553 acres

L ocation: East of Hwy. 101 and north of Carpenterville Road

Zonhe: VIPD-Master Plan Development
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Attachment A

17.70.120 Effective period of master plan of development (MPoD) approval.

If the applicant has not submitted a DDP for the planned development or the first phase within four
years from the date of approval, the MPoD shall expire. Where the plamming commission finds that
conditions have not changed, the commission may, at its discretion, extend the period for two additional
years per extension, subject to applicable hearing and notice requirements. If after the approval of the first
DDP, construction has not been started or at any time construction has lapsed for a period of three years,
the MPoD will expire. [Ord. 03-O-446.FP.]

o=
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ATTACHMENT B

Burton Weast
Axxiom Resource, LLC
148 B Avenue, Suite 100, Lake Oswego, OR 97034
503.708.5222  Fax: 503.607.0686

| April 29, 2008

Ms. Dianne Mortis
Planning Director
City of Brookings

898 Elk Drive
Brookings, OR 97415

Dear Ms. Mortis,

On behalf of U.S. Borax Inc. (Borax), ] am requesting a two year extension for the
approval of the Lone Ranch Master Plan of Development (MPoD), Case File MPD 1-04.

Borax received approval for the Master Plan of Development (MPoD) for Lone Ranch on
October 25, 2004. The approval was appsaled to the Land Use Board of Appeals
(LUBA) and remanded back to the City. On August 22, 2005, the City Council approved
the materials submitted in response to the issues of the remand.

The Court of Appeals recently ruled that the relevant date of approval is the actual date of
approval, irrespective of any appeal to or remand from LUBA. See Foland v. Jackson
County, 215 Or. App. 157, 168 P.3d 1238 (2007). Although Borax has been operating
under the understanding that the approval would expire Angust 21, 2009, (four years

from the date of the remand approval) under this interpretation the Lone Ranch MPoD
would expire on October 24, 2008. Therefore, consistent with LUBA’s interpretation,
Borax requests a two year extension to the MPoD, consistent with the provisions of
Brookings Development Code (BDC), Section 17.70.120. This would allow for approval
of the Detailed Development Plan before October 23, 2010.

It has been expected that the first DDP to be filed would be the plan to accommodate the
construction of the Southwestern Oregon Comumunity College campus in Brookings.
However, because the Detailed Development Plan has not been approved at this time, the
extension is necessary. BDC Section 17.70.120 states that “Where the planning
commission finds that conditions have not changed, the commission may, at its

discretion, extend the period for two additional years per cxiension, subject to applicable

hearing and notice requirements. "

(13)



Ms. Dianne Morris
April 29, 2008
Page Two

In addressing whether the Commission may find under Section 17.70.120 *...that
conditions have not changed...” the question presented is whether there have been
changes in circumstances that are so important and fundamental tha they completely
undermine the findings which are the basis for approval of the Master Plan of

Development.

In fact, there have been no changes since the approval of the MPoD, that undermine the
findings which arc the basis for approval of the MPoD.

Please note that significant progress has been made over the past 2 % years and that
much of the wotk completed during this time is necessary in order to submit for the first
DDP. In accordance with the appropriate hearing and notice requirements, Borax
requests approval of the time extension, for a period of two years.

Enclosed, please find the application form signed by Borax and the fee of $245.00.
Please let us know the date of the Planning Commission public hearing on this matter. If

you have any questions, please do not hesitate to call.

Very truly yours,

Burton Weast

cc: Dennis Boyle, U.S. Borax Inc.
Tim Ramis, Jordan Schrader Ramis, Attorneys at Law
Marty Stiven, Stiven Planning & Development Services, LLC

Attachments



SUPPLEMENTAL PACKET

for

EXHIBIT B

PLANNING COMMISSION MTG.
June 3" — File MPD-1-04

NUMBER | bocumeNTs:
EXHIBIT DATE: FROM: OF
B: ' ' PAGES:
Pat Sherman
B-1 May 29, 2008 P. O. Box 1140 54 5 page letter + 49
Brookings, OR 97415 pages of documents
May 30, 2008 Diana & Pete Chasar
B-2 1:15 p.m. 935 Marina Heights Rd. 2 2 page letter
Brookings, OR 97415
Allan Haddox, Chairman
B-3 May 30, 2008 | of Rainbow Rock 4 2 page letter +
1:30 p.m. Condominium Assoc. 2 documents

Pacific Vista Condo Assoc.
17744 N. Hwy. 101 #100
Brookings, OR 97415

P/Forms-MPD-1-04 exhibit form
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Pat Sherman '

PO Box 1140 o, ¥y,

Brookings. OR 97415 /]
@

May 28, 2008 ‘%
To: Brookings Planning Commission - %

398 Elk Drive
Brookings, OR 97415

Re: MPD-1-04 two year extension
Madam Chair and Commissioners,

BMC 17.70.120 gives you discretion to give extension Lo the Master Plan. But BMC states that before you
can usc your discretion, you must first make a finding that “conditions have not changed 7

1 am submitting this letter with the documents that support my statements.

Change #1- Source of water supply
In the original Master Plan the source of (he water supply was wells on the property. The most recent plan
is to use water from the City and not usc the wells. This is a change in conditions.

From the time that Borax first submitted its Master Plan to the present day, the plan for the source of water
for the development has evolved. When first presented, the plan was to rely on water from on-site wells
and reservoirs. Now the plan seems 1o be to rely exclusively on water from the City. According to
correspondence from Richard Nored, HGE Inc., the City’s engineer, this change requires an amendment to

the Master Plan.

The story of how we got from “all-wells” to “all-City” is convoluted. Using documents in the Borax file, 1
traced the evolution as best as I could. The documents, except for the cumbersome Master Plan, are
attached. To make the story easier to follow, I have prepared a table.

Comments:
1. Based on new evidence, the change of the plan for source of water from “wells” to “City” happened

without consulting the City’s engineer, Richard Nored of HGE, Inc. The City engineer’s October 31, 2006
e-mail contradicts testimony given during the MPoD hearing by the Planning Director concerning the
adequacy of the City’s water supply. The City engineer’s comments also do not concur with testimony
given by Otak, the applicant’s engineer.
2. The testimony from the City’s engineer that was included in the MPoD hearing is a letter dated July 6,
2004 which pre-dates the changc in the plan for water.
3. The wells werc always an integral part of the plan. That is why Condition of Approval #135, to allow for
reverse flows, was included.
4. Now there is cvidence that the wells aren’{ what they were thought 1o be.
5. 1t appears thal water from the wells will nol be available to augment the City’s supply when the Chetco
River has low flow or when the City is unable to treat an adequate volume of water. Originally, we were
told that the wells would add to the City’s water supply and help the City in low flow periods.
6. Goal 16 was never addressed in the original Master Plan application. Now that water will be withdrawn
from the Chetco on a regular basis, Goal 16 needs to be evaluated.
Goal 16 Policy 10 states: Actions, which would potentially alter the estuarine ecosystem, shall be
preceded by a clear presentation of the impacts of the proposed allerations. Such activities include
dredging, fill, in-water structures, riprap, log storage, application of pesticides and herbicides, water
intake or withdrawal and effluent discharge, flow land disposal of dredged material, and other
activities which could affect the estuary’s physical processes or biological resources.

(17)



WATER DOCUMENTS

Dalc Document Author Comment Additional Comument
July 6, 2004 Letier to Leo Richard Nored, P.E. | Included in Master | Recommends cost-
(NORED) Lightle, COB the City Enginccr Plan Hcaring Filc. sharing for
Community from HGE, Inc This (carly) infrastructure
Developmient document was
Dircctor referenced in the
LUBA opinion, but
it was outdated by
then.
Scptember 21, 2004 Letter Tim Ramis, Response to Notes on-sitc water
(RAMIST) Attorney for Borax Comments in Public | system for SWOCC.,
Hearing Notes on
supplementing
supply from City
waler system- (p.3)
Notes on water from
BOTH the City and
the wells (p.4)
September 24, 2004 Letter Tim Ramis, US Borax Response | Applicant NOW
(RAMIS2) Attorney for Borax | Lo comments proposing all City
waler system.
Wells will be source
of NEW water
Oclober 25, 2004 Final Order City #41.a. “proposed “Proposed watcr
(FOFOF) Finding of Fact water system, which | system” was thc well
will be connected based system
with the city system”
#181 water right not
needed until DDP
October 25, 2004 Conditions of City #135. requires Reversc flows
(COA) Approval reverse {lows implies two sources
between project of water
wafer system and
city water system
July 7, 2005 (approx) | Final Opinion and | Land Use Boardof | Uscall City with No | Relied on comments
(REMAND) Order Appeals (LUBA) on-site wells from applicant’s
engineer and City’s
Planning Direclor
which are
contradictory Lo
comments of City
Engineer in
10/31/2006 e-mail
April 30, 2006 e~-mail Don Wilcox, P.E. a. Wilcox thinks
(WILCOX) City Public Works wells are source of
Director water.
b. Also recalls b. wells not likely to
Watershed Council | produce water
meeting
October 31, 2006 e-mail Richard Nored Must read Contradicts LUBA
(NORED2) Final Order and
Opinion Contradicts
Planning Director
testimony about
adequacy of water
supply
Page 2 5/29/2008

Patricia Sherman

File No. MPD-1-04 Extension
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November 2, 2000 letter Richard Nored Includes Specilic

(NORED3) Assmuptions of
Master Plan, project

descriptions and cosl

information

Noveniber, 2006 Excerpts [rom HGE Inc (City Commenl on guality
(PLAN2006) “Water and Engineer) ol wells.

Wastewater Current Plan to usc

Facilitics Plan to all water from City.

Serve Lone Ranch Discusses phasing,.

Development and

Surrounding

Arcas”, Revised

Change #2- Change of Oregon Law with respect to municipal water rights.

At the time the Masler Plan was approved we all werce assured (hat the City had adequate water rights on the Chetco. In
particular the City has two permits at the Rainey site on the North Fork Chelco, onc for 4cfs and onc for 10cfs. In the
LUBA appeal of the Master Plan, we learned that Waler Watch had protested the City’s water rights on the Chetco. This

challenge was considered by LUBA in the appeal.

Since the LUBA remand was handed down, Oregon Law aboul municipal waler rights has changed. Specifically, HB
3038, (sec attachment) effective Junc 29, 2005 (after thc LUBA appeal) adds additional constraints relating to municipal
water right extensions. First, the law adds a time limit of 20 years, with exceptions, to the permit. Second, the first
extension of the undeveloped portion of the permit shal/l be conditioned to maintain the persistence of listed fish species
in the portions of waterways affected by water usc under the permit.

This constraint has a direcl bsaring on the City’s permit for 10cfs because that permit is not perfected, and there are two
fish that are listed in Curry County waters. One is the federally threatened Coast Coho population. The other is the
Pacific Lamprey which is listed as Vulnerable Sensitive on the Oregon list and Species of Concern on the Federal list. In
the new state law the Department of Water Resources (DWR) is required to base its finding on existing data and upon the
advice of the State Department of Fish and Wildlife (ODFW). This adds a new layer to the permit extension process and
gives added weight to the issuc of fish habitat and increased power to ODFW.

The City currently has an ordinance that limits withdrawal from the Chetco to 5.1cfs when stream flows fall below 80 cfs
for three consecutive days. But since there is currently no formal fish protection agreement between the City and a state
or federal agency, this issuc is open for discussion whenever the City applies for an extension. .

1t is noteworthy that DWR holds an in-strcam certificate, priority date 1980, (attached) for the reach of the Chelco below
the North Fork to the tidewater for the purpose of supporting aquatic life. 1t is possible, perhaps probable, that upon
application for renewal of the City’s water right permit, ODFW may use the opportunity to assert the in-stream water
right and requirc that withdrawal be restricted to 5.1cfs whenever stream flows fall below the volumes allowed in the
DWR certificate. Those volumes are: from Oct 1 to Oct 15- 200cfs; from Oct 16 to Dec 31- 450cfs; from Jan 1 10 May
31- 350cfs; from June 1 to June 15- 200cfs; from June 16 to June 30- 100cfs; from July 1 to Sept 30- 80cfs.. '

As an example of the potential impact this restriction would have, a table of daily flow data for Oclober in the years from
2003 through 2007 is altached. 1n two of the five years (2003 and 2006) the daily mean discharge was below the DWR
certificate level every single day. In 2004 it was below on 13 days, in 2005 it was below on 26 days, and in 2007 it was

below on 12 days.

As a practical matter, this doesn’t make any difference now because our walter use doesn’t approach 5.1cfs at the present
time. But as we look 1o the future, and our daily demand increases, we can anticipatc waler restrictions occurring every
year. According to the City of Brookings 2007 Water Master Plan, maximum daily demand projectlions are: )
2009=3.89cfs; 2015=4.64cfs; 2022=5.71cfs; 2057=16.06cfs. Welcome to the water wars of the 21" century.

The City has hired a water rights specialisl, Adam Sussman, and a water rights atlorney, Martha O. Pagel. The City has
enacted a Water Conservation Program. We have notilied the golf course (sec altachment) that the City will be unable 1o

Patricia Sherman Page 3 572972008
File No. MPD-1-04 Extension
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provide water for them until the domestic water supply is secured. Wc have updated the Water Master Plan. Al of thesc
actions illustrate that the City is responding aggressively 1o its water right challenges.

The City is making progress, but much remains Lo be done to securc the City’s water rights to the Chetco and, by law,
there will be conditions added to any cxtension of the 10cfs water right.

Summary of Change #1 and 2 _

Change of source of water from wells on the property to the Chetco River is 4 fundamental change in the Master Plan that
requircs, according to the City’s enginecer, an amendment (o the Master Plan. Therc is new evidence that the City’s
cngincer was not consulted when the decision to change the source of water was made. There is new knowledge about
the well water (or lack thereof). The change in state law concerning municipal water rights is another change of

condition.
Combined, these changes in circumstances are so importan( and fundamental that they completely undermine (he lindings
on which the plan for water is based. These fundamental changes preclude making a [inding that “conditions have not

changed.” Therelore, the request for extension must be denied at this time. The applicant should submit an amendment
to the Maslter Plan, and he could re-submil his request for an cxtension at the samce time.

Sincerely,

Pat Sherman

faxo ir e

Patricia Sherman Page 4 5/29/2008
Filc No. MPD-1-04 Extension
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, : City of Brookings
- CHITECTS © 398 BI: Drive
NGINEERS | Brookings, O 97415
IRVEYORS
=~ LANNERS | Attn: Leo Lightle
Community Development Director

= Re: Master Plan of Development and
Technical Appendix
Lone Ranch Development

375 PARK AV Project # 01.81
COOS BAY

OREGON .
arez0 | Dear Leo:

We have reviewed detailed and well prepared documents constituting a Master Plan
of Development for the Lone Ranch Development proposed by U.S. Borax. These
= » | documents provide a considerable planning effort which addresses anticipated
environmental issuss, plarming requirements and preliminary engineering feasibility
R for the Lone Ranch property north of Carpenterville Road-near Brookings. All

™ ausereenszs | phases of the Master Plan have been addressed in detail, and the majority of the
4Cels¢1406279) | COMCETMs have been comsidered from a prelimin

ary engineering standpoint. Concerns
mored@hpzlcom | which we believe should be considered by the City of Brookings include the
= following: '

1. Proposed strest widths should be a.concern, although statewide trends are
chard D Nored, P.. for reduced street widths in new development. We recommend that parking
oseph A Slack, AlLA. be lmnited to one side only for proposed street widths of 24 and 28" width.
Russ Dodge, PLS 2. Sewer and water pump stations should be constructed 1o standards adopted
™ StephenR. Cox by the City of Brookings. Approvals should be obtained from the City before
construction is permitted.
3. Planning by the City of Brookings has addressed a need for extending
water and sewer service to the Rainbow Rock Condominium project. The
Lone Ranch plan addresses the fact that the Rainbow Rock water supply is a
surface water source -Obtained from the Lone Ranch property. Water quality
and quantity for Rainbow Rock will be impacted by the proposed Lone Ranch
development. ’ '

4. Geotechnical issues have been addressed in a thorough report, and the
(]

project development appears feasible. All construction shall be developed in
accordance with geotechnical recommendations of the Lone Ranch Master
Plan. : :
5. A transportation impact study is included in the technical appendix, and
the recommendations appear sound for the projected growth. The City of
Brookings should address the extent of transportation work 10 be provided by
= varying phases of the Lone Ranch development, and make this work an
integral portion of approvals for development. '

6. A thorough wetiand assessment has besp provided in the Master Plan of
= Development. The assessment identiﬁes endangered species including the

| NMRzDp. ] 535
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July 6, 2704 ) )

Page 2 ! ;
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Western Lily. Ip general, concerns on this site appear similar to typical coastal
environmental conditions. Proposed construction addresses needed work in wetland
arcas, and makes a point that no fill should occur within wetland boundaries. Impacts
to wetland arcas are very limited, and plams are to work around wetlands wherever
possible. Recommendations for mitigation of site impacts are provided and appear
reasonable.

7. Master Plan recommendations for off-site water improvements include eXpansion
from Carpenterville Road. Total needs of the Brookings system to allow service for the
Lone Ranch development include system expansion along Highway 101 to Easy Street,
and on Easy Street to Seventh Street. Recommendations suggest cost sharing of needed
cxpansion with the City of Brookings based on demand, and this seems to be a
rcasonable approach. _

&. Master Plan recommendations for off-site wastewater improvements reference the
Water and Wastewater Facilities Plan 1o Serve Borax Development and Surrounding
Areas, as prepared by HGE Inc., November 2001. Recommendations once again
suggest cost sharing of needed system improvements with the City of BrooKings based
on demand, and this seems to be a reasonable approach.

In general, Master Plan recommendations appear sound, and are provided in a manner that will
benefit the development, the environment, and surrounding properties, and shoild not be a
detriment to any public facilities. Coordination and cost sharing with the City of Brookings in
developing off-site public infrastructure which benefits existing and future residents of the City
appears 10 be fair and equitable for all parties.

If you have any questions or concerns, please confact me.

We appreciate the continuing opportunity to be of assistance to the City of Brookings.
Very truly yours,

HGE INC., Architects, Engineers,

Sune%
S~

chha:d D. Nored, P.E.
President

C. .LeRoy Blodgett, City Manager
John Bischoff, Planning Director
John Cowan, Public Works Supervisor
Laural.ee Gray, Building Official

HGE ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
. !NC' J73Park Avenue, L00S Bay, uregon ¥/ 42U
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Tim Ramis Page 2

City of Brookings/Lone Ranch Master Plan, - Response to Comments Seplember 21, 2004

the development, the environment, and surrounding properties, and should not be o
detriment to any public fucilitics.”

Goal One raises concerns about using up all of the surplus capacity of the existing sewage
treatment facility and attempts to limit the Borax property’s allocation of the 2015
projected population to 1,924, The total projected population in the PFP completed in
November 1999 for the areas north of the Chetco River was 5,528 and 2,802 for those areas
south of the Chetco River which totals §,330 within the urban growth boundary. The
WWEP completed in November of 2001 for the Eorax property and surrounding areas
projected the population in 2015 to be 4,075. The additional population projected by year
2015 for flows from remaining areas north of the Chetco River and areas south of the
Chetco River totaled 2,607 which results in a less total projected population of 7,682 in
2015. The current MPoD proposes less population projection (population equivalency of
2,500) for the Borax property. Therefore, development of the Borax properties as proposed

by the Master Plan will not negatively affect the remaining areas of the urban growth
boundary.

The use of an on-site sewer system would only be utilized as an interim measure for
wastewater discharge from the community college, as is provided for in Section X. D. of the
City of Brookings and Curry County Urban Areas Joint Management Agreement. The
applicant expects to obtain sanitary sewer service from the City of Brookings and would
agree to discontinue the on-site sewer system upon the applicant’s ability to connect to the
City’s facilities in accordance with this agreement.

Goal One argues that the financing and replacement of the City's existing sewage collection
system, which is necessary to provide service to the subject property, is feasible at each or
any phase of the project has not been established. As mentioned above, recent wastewater
treatment plant upgrades have been completed and HGE, Inc. considers the

recommendations for cost sharing of needed system improvements with the City based on
demand a reasonable approach.

Goal One believes the MPoD should include a master plan for a sanitary sewage system
developed in coordination with and approved by the service provider as required by Plan
Goal 14 Urbanization Policy 9(b). Section 70, Master Plan Development MPD) District of
Brookings Development Code does not require complete sanitary sewage system plans prior
to the Detailed Development Plan Review, Both the City and HGE, Inc. believe that the
PFP and WWEFP cited above meet the intent and criteria for a master plan for these areas.
Therefore, the sanitary sewer is or can be made available to serve the development.

Water

Goal One argues that we have not demonstrated that adequate water is available or can
reasonably be made available since 2 water use application has not been filed. While the
City or the applicant can file the water use application, it is premature to file a w ater use
application until the MPoD is approved. In addition, the City is not as restricted in time as

KIS T P2 116
(23)

SPROJECT . NANN A1 ASE Careonnndonce 1164% Bower o veen ane .. .



Tim Ramis

Page 3
City of Brookings/Lone Ranch Master Plan - Eesponse to Comments

September 21, 2004

the MPoD applicant to Initiate use of the water rights in a timely manner. Nor is it
necessary to establish the water rights to demonstrate the adequacy of the watey system
because there are no restrictions on groundwater withdrawal on the site.

Goal One has errors in their numbers for water rights to the Chetco River. The combined 20

cfs is really 12.9 million gallons per day rather than 12.9 gallons per day and the 14 cfs 1s
really 9 million gallons per day. ~

Goal One states that according to the PFP, the treatment plant capacity is 2.2 mgd, The
Water System Master Plap (WSMP) states that the treatment plant tapacity is expected to
be in the range of 2.3 to 2.6 mgd (p.2-4). The available treatment plant capacity can be
supplemented with water sources located on the Lone Ranch, and when combined with
proposed water storage capacity, there is adequate water supply to meet the demand for the
proposed development. The maximum daily demand (MDD) identified by Goal One is not
10.5 mgd but 1.05 mgd. The proposed 500,000 galions of storage initially, and 610,000 at a
later date when demand Wwarrants, provides for water storage plus fire flow stora ge-plus

equalization storage that totals 1.1 million gallons. These provisions meet those presented
in the WSMP.

Goal One believes the MPoD should include a master plan for a water system developed in
coordination with ang approved by the service provider as required by Plan Goal 14

Storm Drainage

Goal One represents that the project as presented does not comply with the PFP since the
applicant does not propose to improve the éxisting culverts under US 101. The applicant
does support the replacement of these culverts, especially when the culverts can be made

AAMIST p3 117
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lim Ramis Page 4
City of Brookings/Lone Ranch Master Plan - Response to Comments September 21, 2004

fish friendly. However, it is reasonable to assume that we can design the stormwater
sysiem that will reasonably maintain the current hydrologic characteristics and not
increase runoff discharged to the culverts.

Goal One suggests that findings of compliance with Goal 17 have not been proposed and
cannot be made since the MPoD does not include a master plan for « municipal water (we
will assume that Goal One mean stormwater) system as required by Plan Goal 14
Urbanization Policy 9(b). Section 70, Master Plan Development (MPD) District of Brookings
Development Code does not require complete stormwater system plans prior to the Detailed
Development Plan Review. Both the City and HGE, Inc. believe that the PFP

cited above demonstrates that a stormwater management system for this site is av dlldbl(_ or
can reasonably be made available at each phase.

Pete Chasar

Mr. Chasar's assertion is that public facilities and services are not being “planned and
developed in a timely, orderly, efficient arrangement”. Qur response is provided under
phasing above.

Mr. Chasar questions that the proposed water system will be adequate. At the time that the
Master plan application was submitted to the City, evidence was provided that the two
proposed wells could provide adequate water to serve the proposed development. Since

then, the applicant and the City have worked together to commit to a water system that
will rely on both the delivery of City water and the proposed wells. In fact, a condition of
approval was added by the Brookings Planning Commission and agreed to by the applicant,
that requires the two sysiems be integrated. Therefore, as acknowledged by the HGE, Inc.
and the City, the proposed water system is adequate to accommodate the proposed
development.

Yvonne Maitland (Citizens for Orderly Development)

Mrs. Maitland believes that without specific plans, a detailed hydrological analysis is
impossible. Brookings Development Code does not require complete stormwater system
plans or hydrological analysis prior to the Detailed Development Plan Review. Both the
City and HGE, Inc. believe the PFP cited above properly identifies issues related to the
hydrology of this area. Other properties in Brookings and elsewhere around the State that
have similar characteristics have effectively dealt with these hydrological issues and that it
1s reasonable to assume that a stormwater system can be designed that will reasonably
maintain these hydrologic characteristics. There are proven technigues and approaches
that can be incorporated into design that will mimic the natural surface and subsurface
flows. Options that can be used for spreading flows that are concentrated include anchored
plates, concrete sump box, and notched curb spreader. It is also reasonable that these
methods will provide reasonable protection of the lily habitat.

K75 7 %/1&8
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General Comments

The application being considered by the Counci is an ap
Master Plan of Development. It is subject to the standards applicable to MPoDs, which are
mostly set out in BDC 70.070. Consistency with applicable Compreh
must also be considered. However, because the City’s Comprehensive Plap and Development

Code have been acknowledged to be in compliance with the statewide land use planning goals,
the statewide goals are not directly applicable. QRS 197.175(2)(a).

plication for approval of 4

ensive Plan provisions

The MPoD is only one step towards development épprov’al and is not the final step. No
development may take place until a Detailed Development Plan (DDP) for a particular phase of
development is submitted and approved. BDC 70.020. The evaluation at this stage is therefore

confined to the plan, which is a conceptual plan. Because further approvals of specific
development plans are needed before development takes place, the review if of the plan concept
and 1s not a review of development,

The future DDP applications will include an updated statement regarding the timing,
responsibilities and assurances for all public and private improvements. BDC 70 140R The

i

the TSP. Id. These requirements assure that the DDP process wi
of development.

A set of proposed conditions of approval has been
approval have been developed to assure compliance with:
conditions have been volunteered by the applicant, even
compliance. The evaluation in the DDP
development with the MPoD will evalu
DDP will be approved if it is not consis

prepared. Some of those conditions of
applicable standards and criteria. Other
though not required to assure

approval process of consistency of the proposed ,
ate consistency with the MPoD, as conditioned. No

tent with the conditions of approval.

is whether the “proposed MP.‘o'D
will demonstrate that adequate tilities and infrastructure are available or can be reasonably be

made.available at each phase.” BDC 70.070C (emphasis added). This requires only a
determination that adequate utilities can reasonably be made available. Tt g
specific plans, just a determination of feasibility. The DDP application for
required to provide more detailed information regarding the adequacy of ut

infrastructure and engineered plans for any utilities or infrastructure 1o be
development. :

0es not require
each phase will be
ilities and
provided with the

MISR -
Some comments have been made that the proposed developme

ent standards (e.g. building
height) are alternative development standards that replace existing development regulations. The 64
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Again, Goal One Coalition bases its arguments in part o & statewide land use planning
goal, which does not apply to un MPoD approva). Howsver, if Statewide Land Use Planning
Goal 11 did apply, the MPoD) complies with the Goal by planning for development of public
facilities so that they are developed in time 1o pr

ovide service to each phase. - yitr

Goal One Coalition argues further that the
development must use the public water system. Although the MPoD as onginally proposed did
contaim an option for a partially private water supply, the Applicant has stated that 1t is now
proposing that the entire water System be part of the City water sysiem. The City has provided
information tha the City’s water Systerz and water supply is adequate 1o provide service to Lone
Ranch. The standard of using only the public water supply system has been met.

Comprehensive Plap requires that all

— —- —

~——

To the extent that new water sources are required, the new water sources are ground
water sources in the Lone Ranch area. That area is not a restricted ground water areza, so the
water 1s available for use. The

only requirement is to follow thé state procedures for permit
application and developmen and use of the water source.

——

Goal One Coalition argues that the MPoD doses not include a master plar for a municipal |
water system. Goal One Coalition misconstrues the policy. The policy Tequires 2 master plan
that ssts forth 2 plan for a water system. The MPoD does contain a plan for a water System. A
ended by testimony, the plan is for a comnection to the IMunicipal watar system-and-2-systers } -

Ol mains to connect the entire plan area, The plan is appropriate to the Measter Plan level, with
more detailed plans to be developed for each DDP. : '

Goal One Coalition makes severa] Specific arguments relating to the adequacy of the
water system. However, the evidence supplied by the Applicant’s consultants and by City staff,
is sufficient to conclude that the system will be adequate for every phase. The mate
by Bob Vaught of Otak, submitted with the

rial provided
S¢ comments, further demonstrates that the water
system is and will be adequate. Furthermore,

been upgraded. The upgraded wate

i
|
!
as discussed above, the City’s water system has I

er systern has capacity to serve the existing City and the leve]

of development proposed in the MPoD,and the City has a water supply that is also adequate to . - |
do so. " ' ' : "

o N
Storm Drainage ' : '

4, b=

Again, Goal One Coalition cites 1o a state
apply directly to this application. However, the
plans for imely and arderly development of the
regulations are acknowledged to be
standards therefore satisfies the
rz2sonably be made available
(See comments of Bob Vau

wide planning goal, bus those goals do not
MPoD is consistent with Goal 11 because it
storr drainage system. The City’s MPD

in compliance with the goals, and compliance with the City’s
goals. The City requires that adequate public facilities can

» and adequate public facilities cap, reasonably be made available.
gt of Otzk, submitizd with thess

- comments), /‘/\).- 4’/’7’ / _g R 69
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hearing shall be provided in accordance with Section 84, Public Hearing
.Notice Procedures.
37. The City Planner has re

viewed the application in accordance with Section 4. The
Planning Commission h

earing was duly noticed and has been held.

Planning Commission {o consider if an approval is

38. A staff report was

prepared and City staff recommended approval with
conditions.

70.070 Review Criteria The Planning Commission shall a

Pprove an application for
MPoD upon linding that the following approval cri

teria be met:

A. The proposed MPoD js consistent with the puiposes identified in Section
70.010 and the intent of the MPD zone;

38.  As discussed above, the MPoD is consistent with the purposes of Section 7.010.
The intent of the MPD is to provide for planned development to avoid inefficient

and wasteful development. The MPoD is consistent with that intent by providing
for efficient and environmentally sensitive development,

B. The proposed phasing schedul

e, if any, is reasonable and does not
exceed 10 years between com

mencement of development on the first and
last phases unless otherwise authorized by the Planning Commission

. either at the time of approval of the MPoD or by a modification to the

MPoD. If at the end of 10 years the project is not built out, the Planning
Commission shall review the MPoD and shall have the ability to require
changes to or rescind the plan based on existing conditions

40.  The Lone Ranch master plan utilizes a 15 year planning horizon, Because of the
nature and extent of the Lone Ranch MPoD (15 neighborhoods, 1000 dwelling
units), this is a reasonable phasing schedule. The nature and extent of the
planned development justify authorization of a 15 year phasing schedule.

C. The proposed MPoD will demonstrate that adequate utilities and

infrastructure are available or can reasonably be made available at each
phase. The proposed MPoD will further demonstrate that existing utility

services and water supplies for adjacent properties will not be negatively
affected at each phase.

41, The materials submitted by applicant, includin

(28) lr..24-
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Waier: Substantiial evidence is supplied in the Lone Ranch Master Plan
Utilities Report, and in subsequent testimony and submissions by the
projecl enginger ang city stefl, that the propos ed walter sysiem, which will
be connected with the city syslem, will adequately serve the site and will
not negalively affect adjacent properiies.  The lestimony of the City's
Planning Director and the letier from the City's engineering consultant
constitute substantial evidence supporling that the waler system and
supply can reasonably be made available at each phase of the
development.

J—

The Rainbow Rock Condominiums water system is the only other water \

sysiem potentially affecled by the Lone Ranch MPoD. That project will be \

able to connect to the City's water system al the time that it is extended to '1

serve the Lone Ranch project and before any adverse impacts occur. The

City system has adequate capacity to serve the condominiums. The water

supply to each phase of the prOJect to the Rainbow Rock Condominiums

and to the rest of the City will remain adequate. 1
|

\
Sanitary Sewer: Lone Ranch will connect to the City's sanitary sewer ']
system. The City's 1999 Public Facility Plan and the Lone Ranch Master

Plan Utilities Report, as well as evidence provided by applicant’s \
engineers and by City staff and the City's engineering consultant provide .
substantial evidence that there is adequate capacity to accommodate the R
proposed development.

The site contains an easement south of Taylor Creek, which is used as a
sanitary sewer drain field to accommodate the Rainbow Rock Mobile
Home Park, located east of Lone Ranch. No impact on the drain field is
anticipated from any development of Lone Ranch. However, per the terms
of the easement, the mobile home park will connect to the public sanitary
sewer system at the time it is made available and the drain field will be
abandoned. Utility service will remain adequate.

Storm Water Management: The Lone Ranch storm drain system will be
designed to connect to the existing storm conveyances. The storm drain
network, consisting of storm drains, catch basins and other stormwater
management facilities will be designed as each neighborhood is
developed. The Lone Ranch Master Plan Utilities Report, as well as
testimony from applicant’s engineers, City staff, and the City's engineering
consultant provides substantial evidence that the proposed system is
adequate to serve the proposed development. A condition of approval is

being imposed requiring a hydrologic study for each DDP to ensure
compliance.

Public Safety: At the time that the Long Ranch property was annexed into
the City of Brookings, the City committed to providing adequate police and
fire protaction to the site as the Lone Ranch community was built. The
City can reasonably make adequate police services available.

O FOF
(29) / 0 33



s

1]

S B5ER

i nisex]

42.

43,

44,

45.

46.

of approval,

D. The proposed MPoD will demonstrate that the plan respects the physical
Characteristics of the site.

The development has been designed to minimize the impact on the existing

wetlands and buffer areas and avoids impact to the existing lilies. More than 2/3

of the site has been left in open space in direct response to the slo

vegetation and wetlands and existing access points. The

The plan itself is evidence that the plan respects the physical characteristics of
the site.

E. The applicant demonstrates that all deviations from the development
Standards are warranted.

a. The applicant proposes a general minimum single family detached lot size
of 6,000 square feet, with a maximum of 10% of the Jots Proposed in any
detailed development plan to be & minimum of 5,000 square feet. This will
allow fiexibility in the siting of lots to minimize impact on wetlands and

lot sizes and appropriate density for the developable single family areas.
(30)

but greater than 5,000 square feet, provides an appropriate standard for FO FOF
34
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174, USF&WS recormmends additional surveys of western lilies,. Additional surveys
will be: required hefore detailed development plans are approved, but additioral
surveys are nol required at this point in the process, given that approval of the
MPoD does not approve development. The Applicant has siated that the survays
will follow required protlocals.

~
(@]

USF&WS recommended postponing a final decision until more information is
known. However, this decision does not authorize development and the MFPoD
provides for flexibility that will allow actual development plans to be tailored to
protect natural resources and important wildlife habital. While there is a need for
more information before detailed development plans are approved, there is no
need 1o delay approval of the MPoD.

176.  USF&WS recommends a hydrological analysis, but thal is not possible at this

time, given that the MPoD is only conceptual and does not provide specifics of
development.

177.  USF&WS recommends an expanded wetlands functional assessmeni. The

wetlands functional assessment provided by applicant met all requirements of the
agencies with authority over wetlands.

178.  USF&WS recommends wider buffer widths. The bufier widths proposed are

adequate and are consistent with the standards of the agencies with regulatory
authority.

179.  USF&WS recommends vegetation management technigues that promote
western lily habitat. The City anticipates that responsible regulatory agencies will
impose such conditions. The standards and criteria applicable to land use

decisions, specifically those applicable to the MPoD, do not require such a
condition.

180. - The recommendations by USF&WS are not directed to any applicable land use
standard or criterion, but are based on USF&WS's general interest in protected
species. USF&WS will have the opportunity to review and comment on any
wetlands alteration permit that is issued.

Comments by Pat Sherman /,/,d_:-',/v*;-

181 In a memorandum dated August 18, 2004, Pat Sherman stated that a water right !
must be obtained before a well may be used. This statement does not provide a /
reason to delay approval of the MPoD. Ms. Sherman suggested condititoning /
approval on obtaining a water right. That condition may be necessary at the time {
of detailed development plan approval, but is not necessary at this time, because [
the approval is only of the conceptual plan, not any development. Ms. |

Sherman's argument is not related to any applicable standards or criteria. Y,

Additional Comments Submitted At or Afier The Close of Oral Testimony

) | o . =0 FOF
182.  The Council 2llowed submission of additional written commeants afier the close of /
oral testimony. Various persons, mostly opponents of the MPoD, submitted e
(31) - ogd D7
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. A Buests Shadl Le cousliucied in the manner and standards set forth in the approved Master
Pian for that street segment. Any deviation from that of the approved Master Plan hevond that
allowed by Section 70 of the Land Development Code shall require an amendment t¢ the Master i
Plan document. 1

9. Prior 10 any construction within the project area, the applicant shall submit four (4) copies of
water sysiem construction plans providing service to the construction site, for review and
approval of the City Engineer and an application for a DDP for the water system construction
for review and approval by the Planning Commission. =

10. All water lines shall be installed pursuant to the provisions set forth in the OAR Chapter 33 -
sections 42-200 through 42-243, by the Oregon State Health Division and the City of Brookin g
Standard Specifications Document. ]

X L
11. Prior to any construction within the project area, the applicant shall submit four (4) copies of |
sanitary sewer construction plans providing service to the construction site, for review and
L]

approval of the City Engineer and an application for a DDP for the sanilary sewer system
construction for review and approval by the Planning Commission.

12. Sanitary sewer installation shall comply with the standards of the State of Oregon Departmeént Lhn -

of Environmental Quality and the provisions of Brookings City Ordinance No. 430&and |
Standard Specifications Document, dated August 1988, /f’\f;/ ~ -
ol

13. All development shall comply with the state regulations regarding cultural resources. ! 2010
specifically, ORS 358.905 to 358.955, ORS 390.235 to 390.240 and ORS 97.740 {0 97.760 t<; -
the extent applicable, ,

14. All street, water, sewer storm drainage and other utility construction to be carried out -
simultaneously may be included in one DDP for review and approva] by the City Engineer and
Planning Commission.
N -
The project water system shall be developed to connect to the existing city system and allow
=/ reverse flows. :
-
16. The applicant shall be prepared to provide a geological report related to the installation and
construction of streets and utilities if required by the City Engineer. -
Conditions for the Development of Commercial, College or Residential Phases.
. -
17. I_’rior to the construction of any phase or partial phase of the project the applicant shall submit a
DDP pursuant to Section 70 of the Land Developrment Code, for review and approval by the
Planning Commission. -
18. Each DDP shall be in significant conformance for that phase or partial phase of the area shown

in the approved Master Plan. Any deviation beyond that allowed by Section 70 shall require an

amendment to the Master Plan document.
C 0L -

2 of 4 Conditions of Approval, MPD-1-04/Remand

(32)
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BEFORE THE LLAND USE BOARD QF APPLALS
OF THE STATE OF OREGON
OREGON SHORES CONSERVATION
COALITION, CATHERINE WILEY,
and PETER CHASAR
Petitioners,
and
CITIZENS FOR ORDERLY DEVELOPMENT
and BILL SMITH,
Intervenors-Petitioners,

VS§.

CITY OF BROOKINGS,
Respondent,

and

U.S. BORAX, INC.
Intervenor-Respondent.

LUBA No. 2004-192

FINAL OPINION
AND ORDER

Appeal from City of Brookings.

James D. Brown, Portland, filed the petition for review and argued on behalf of
petitioners and intervenors-petitioners. With lum on the brief was Cascade Resources

Advocacy Group.

John B. Trew, Coquille, filed the response brief on behalf of respondent. With him on
the brief was Trew, Cyphers and Meynink.

Timothy V. Ramis and Gary Firestone, Portland, filed the response brief and argued on
behalf of intervenor-respondent.  With them on the brief was Ramis Crew Corrigan and

Bachrach, LLP.

HOLSTUN, Board Chair, BASSHAM, Board Member; DAVIES, Board Member,
participated in the decision.

Page 1 n? E /L//A* A,/ /9
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The challenged decision approves an MPoD, it does not amend a functional plan, a
comprehensive plan or a land use regulation. The city contemporaneously adopted a separate
decision that approved a comprehensive plan amendment to adopt the approved MPoD as
part of the city’s comprehensive plan. However, petitioners did not appeal that decision.
Although that plan amendment might obligate the city to apply the TPR if the amendment
would “significantly affect a transportation facility,” within the meaning of OAR 660-012-
0060(1), that decision is not before us in this appeal.’” Petitioners have not demonstrated how
the only decision that is before us was required 1o apply the TPR.

FOURTH ASSIGNMENT OF ERROR
One of the approval criteria for MPoD approval 1s BLDC 70.070(C), which provides:

“The proposed MPoD will demonstrate that adequate utilities and
infrastructure are available or can reasonably be made available at each phase.
The proposed MPoD will further demonstrate that existing utility services and
water supplies for adjacent properties will not be negatively affected at cach
phase.”

Under the fourth assignment of crror petitioners argue that the approved MPoD [ails to make
the demonstration required by BLDC 70.070(C) for several necessary utility services.

A. Water

The MPoD lists three options for providing water to the property. Option 1 calls for a
private onsite system separate from the city’s water system. Option 2 calls for extension of
the city water system to serve the site. Option 3 calls for a private onsite water system Lo

serve the initial phases of development with that system to become part of the city’s water

“(d) Would reduce the performance standards of the facility below the minimum
acceptable level identified in the TSP.”

' We review some of the city’s TPR findings later in this decision, in considering petitioners’ challenge
under a city standard that requires assessment of transportation system impacts. Based on that review, the
contemporancous plan amendment that has not been appealed to us apparently either does not significantly
affect transportation facilities or. where it does, the city appears to have adopted the kind of mitigation
measures that are required by OAR 660-012-0060(1).

{EMAND
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system during later phases.  The MPoD proposed opuion 3, with onsite wells providing the

mitial water source.  Under option 3, when the onsite water distribution system is connected

to the city’s water system, those onsite wells would provide a backup groundwater source of

water Tor the city’s system. As approved by the city in the decision challenged in this appeal,

the development’s water system will be connected to the city’s water system from the

beginning and there will be no on-site wells (option 2).

comprehensive plan 1s the original MPoD which proposes Option 3, whereas the MIPoD

Petitioners first contend that the MPoD that was adopted as part of the city’s >
/

approved in this decision 1s predicated on option 2. Petitioners contend the challenged

decision should be remanded to resolve the inconsistency.

As we have already noted, petitioners did not appeal the city decision that amended

the city’s comprehensive plan to include the MPoD. Therefore, even if it was error not to

require that the MPoD be amended to reflect the ultimate choice concerning the water system
before it was adoped as part of the comprehensive plan, that decision is not before us.

Petitioners next point to evidence that was submitted below that raises questions about

whether there is a sufficient source of water available to the city water system to supply the

proposed development and notes that the city’s water right to remove water from the Chetco
River is currently under protest. 'Record 200-201, 304. Respondents cite, among other
things, a memorandum from Otak engineering and testimony that was submitted by the
planning director. Record 116-17, Respondents’ Brief App-11.  Otak and the planning

director both explain why they believe there 1s sufficient capacity to serve the subject property

2" Respondents also note that the only difference belween option 2 and option 3 is the liming regarding. the
connection of the waler system to the city system. Because it was always anticipaled thal the water sysiem
would connect 1o and become part of the city’s water syslem, respondents contend it is unnecessary 1o amend
the MPoD to reflect the later decision to connecl to the city system {rom the beginning — With the
understanding that the option to delay connection 1o the city waler system that is authorized by the plan
amendment is no longer available to Borax by virtue of the challenged decision thal approves the MPoD. we
agree with respondents thal any error the city may have adopted in its plan amendment is harmless.

Page 17 /Q E //%/ ,74/\’/&
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from existing city water supplies and note that onsite wells could be developed to supplement
that water supply if necessary. Respondents contend that evidence is more than sufficient to
support the city’s finding that there is adequate water available to serve the subject property.
We agree with respondents.

Petitioners also contend that the city’s decision does not adequately explain how the
property can be developed without adversely affecting the water supply of the neighboring
Rainbow Condominiums and or how funding and cost sharing for the needed water system
improvements will be accomplished.

Respondents point out that the city found that Rainbow Rock Condominiums will be
able to connect to the city water system when 1t is extended, and that finding 1s unchallenged.
We agree that unchallenged finding is sufficient to dispose of any concerns about impacts on
Rainbow Rock Condominiums.

With regard to financing the water system, respondents note that the Lone Ranch
Technical Appendix includes the “Lone Ranch Master Plan Utilities Report” (Utilities
Report) See n 1. The Utilities Report explains that Borax will pay the costs of all onsite
improvements and will share in the costs of off-site improvements. Utilities Report 23. A
variety of other funding sources are discussed for the remaining funding required for off-site
improvements. Respondents contend, and we agree, the Utilities Report is sufficient to show
it is financially feasible to fund the needed water system improvement.

For the reasons explained above, we conclude that petitioners’ arguments under the
fourth assignment of error concerning the proposed water system provide no basts for reversal
or remand.

B. Sewer

Petitioners cite testimony below that questions whether there 1s sufficient capacity in
the city’s sewer system to serve the proposed development. Record 197-98. Petitioners

question whether needed facility expansions will be available when the anticipated phases of

AEMAND
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From: Donald Wiicox

Sent: Sunday, April 30, 2006 2:10 PM
To: Fat Sherman

Cc: Dale Shaddoy.

Subject: Lone Ranch Will Serve capability

Pal,
As per our discussion last Friday concerning the approved Lone Ranch Master Plan of Development in
which on-site wells were proposed for the water supply, here are my recollections of the meetings we

discussed:

On Tuesday, April 11, I met with John Bischoff and Burton W eist 1o discuss waler and Sewer service
“Will Serve” capability from the City for the Lone Ranch development. I informed Burton of the
following:

« It was my understanding that Lone Ranch would be self sufficient with water based on two domestic
supply wells on the Lone ranch property and that a mutual aid connection was the only reason for a
water line 1o connect Lone Ranch with the City’s water system. Burton responded that Leroy
Blodgett cancelled that plan and required Lone Ranch to be supplied with water from the City’s
water system. He added that the City was to apply for water rights {or the wells if the well pump
tests were acceptable to the City and DWR.

e The City has no capacity to serve water to Lone Ranch unless all of the improvements as identified
in the HGE Engineering report were completed. In addition, the booster pumps and upsizing of our
water lines from the WTP to our 1.5 MG reservoir and larger intake pumps and upsizing of our
water line from our Intake to our WTP and WTP by-pass would be required before Lone Ranch
build-out. I offered a copy of the HGE report but Burton said he already has the report and that all
the cost estimates in that report are about 4 X too high. He did not comment on the projects being
needed to serve Lone Ranch. :

o The current water connection needs to be disconnected until disinfected and in service. Burton said
he would take care of that.

+ The City is not currently able to provide sewer collection service but does have treatment capacity.
There is about one mile of missing sewer line to connect Lone Ranch with the City sewer but that
line and several other large pipe projects would need to be completed as identified in the HGE
Engineering report before we could have collection system capacity to serve Lone ranch.

I

Last December or January, Dale and I attended a Chetco Watershed Council meeting. Present at that
meeting were two DWR employees. 1 believe they were Ivan Gall, RG and Jonathan La Marche. Larry
Anderson was present also. We may be able 10 get minutes of that meeting, but my recollection is that
the DWR staff was asked if they knew anything about wells on the Lone Ranch site to provide water for
that development. DWR staff explained that to the best of their knowledge, there are no water nghts or
wells capable of municipal production in that area. In addition, they were almost certain that the
geological make-up in that area would not likely produce much water because it 1s rock with small
fissures which hold very little water, not porous media needed for an aquifer 1o occur.

Piease Jet me know if you have any questions or require additional information.
Don l/V/LC/ﬁ%

51112006 (37)



Donald Wilcox, PE
Public Works Director
City of Brookings, OR
Phone: 541.469.1151
Fay: 541.469.3650
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Dale Shaddox

From: Richard Nored [mored@hge1.com]

Sent:  Tuesday, October 31, 2006 9:42 AM

To: Dale Shaddoy; Bill Sharp, Chris Wallace, Dianne Snow, John Cowan, Paul Hughes
Cc: Pat Sherman, Dave Gordon

Subject: RE: Lone Ranch serious issues

| appreciale the 1ssues rased by Mayor Sherman Tz queslions are well thought cut and provide Insight and
undzrstanding we don't often sz& from Councilors | will atiempt 1o provide & response in the order addressed,
fiirsi with rzgard Lo the Final Order, and sgcondly ior the IwWo questons raised.

COA 2 15 The projzct water syslem shall be developzd 1o connect 1o the existing city system and allow reverses
ﬂows, The Lone Fanch Masizr Plan providss for total reservoir storage of 11 MG witn & 500.000 gallor iniial
ressivor  Inmal plans includsd on-site well capacity ior avsrage daily demznds of Long Ranch with iirs demands
{0 bz prowvided from the City of Brookings. The wells znd ihe intial reservor weiz o be providss irsi phass
iizins within the Lone Fanch devalopment wers sizsg for 1500 gpm iirs prf oisciion, and dom=sUC Usage was
projscisd al & total of 583 gpm An addivonal demiand was projecizd jor the Ranbow Fock condomlrnum projsct
a1 42 gpm in the Lons Ranch Proposa; (5.5 gpm In Ciy Plan;  Ths proposal by Long Ranch will aliow ior
revarse fiows so this condiion should be satisiisd

‘.
o
sl

COA # 21. All appropriate fzderal and state parmits relaied to the direct impact of development on the watsrs of
the Stale or U.S. shall be obtained prior to davelopment. This shouid be achieveble if the w=lls at Lone Ranch
produce adequate quantities of watsr.

Quastions for the Enginesr.

1. Is the 12" main on Hwy 101 big enought to accommodate both fire flows and domestic demand? The lins !

insizlisc by Lone Rancr, was & 18" main which should be adsquate for firs fiows. with: tne understanding that

domestic demand wouid be provided by thair walis. In addition, the majonity of firs fiows will be provided by

resenvor siorage and domestic demand is minimal in comparnisen o iire flows. | bzliave that whai m=y have
sialisg will provide adequate capacity with the instaliation of reservoir storage In Lone Ranch. irrsgardisss of th
,actty oi the walls. In sizing for the 18" waier main which has been insialied. tharr dao;gn calc u:ano NS assuimne

2 well capacity of 140 gpm, which 18 uDsLanually less than thz original Masier Plan, but this may just be for initia

I o o :

planning purposes. Outside of the insialied waierlings. the remainder of the r ecommendations from the Waitsr
anc Wastawzier Facilities Plan 1o Serve Boray Developmant and Suriounding A as will nead tc be installed
This includes 2 18" waiarlinz irom Carpemenn!lr— Rozad to Easy Sireei and replacement of the Easy Stre=t
f

waierling with 8 1_/' wateriine irom Hwy 101 to Farn Ave. This should provide jor ofisiiz needs.

2. li they hookup to our water system, how much waler storage, in addition {o the previous calculations, must be
addad? Or do they need to downsize their project? Their pl’O')CSal was always o provide reservoir slorzge ior
the projected development in Lone Ranch. initially with & 500.000 gallon siorags reservolr, and ultimaiely with 2
tota! storage of 1.100.000 galions. This shiould be adequais with their projecied welis anc with the propossd
water supply from the City of Brookings. i the {acilives are installed. there should be no need to downsize their

Drojeci

Comrnent )i Lone Ranch 1 unable (G gGev p 2 weli supply. or 10 provn ge waler nghis and permits ior the welis
the pian will likely require an amesndmeni Pr ojecuions of ths Watsr Sysiem |\/la$7-’:'.‘f Plan 2000 anbicipate waier
ne=ds 1n =xcess 0f 5 9 cis on e max “Jﬂ" caily basis. by 2025 Lone Ranch was not 2nvisionse 1In the planning
for the Waier Sysiem Master Plan in 2000, since it was outside the UGB T'ni: 155U e will ullimately nesd o be ;
addressed but the 20dtion of Lone Ranch v‘/lthou 2 supplem ’:nza' weter supply wili place an addimional demang

o the waisr sysiem

From: Dale Shaddox [mailto:dshaddox@brookings.or.us)

/13172
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Sent: Monday, October 23, 2006 9:18 AM

To: Bill Sharp; Chris Wallace; Dianne Snow; John Cowan; rnored@hgel.com; Paul Hughes
Cc: Pat Sherman; Dave Gordon

Subject: FW: Lone Ranch serious issues

| am forwarding these commenis from the Mayor as food for thought and review for now. We need to have a
meeting to review the various topics prior to our upcoming meeting with Borax rzps on Nov. 3 (10AM) Probably 2
confarence call to Dick with the rzst of us in my ofiice How dogs the 318! (Tuesday morning after dapartment
head meeting) at 9:30 look to everyone?
-The other topics to consider include:

o  Offsite improvemznis; scope and astimates of cost
Potential for City cost sharing, if any; including review of reimbursement agreements, and SDC fund
balances and priority of projects.
Rainbow Rock watershed issues
On-site water supply issues.
Archeological issues; see letter from State Archeologist

« EC
Thanks, and lel me know of you availability for the conizsrance call.

Dale Shaddox

City Manager

City of Brookings, OR
541-469-1101
dshaddox@brookings.or.us

From: Dale Shaddox

Sent: Monday, October 23, 200€ 8:06 AM
To: 'Pat Sherman’

Subject: RE: Lone Ranch serious issues

HI Pal,
Thanks for the notes and thoughtful tnsight. | will discuss with staif and our enginser.

Dale Shaddox

City Manager

City of Brookings, OR
541-469-1101
dshaddox@brookings.or.us

----- Original Message-----
From: Pat Sherman [mailto: psherman99@verizon.net)
Sent: Sunday, October 22, 2006 6:23 PM

To: Dale Shaddox
Subject: Lone Ranch serious issues

Dale,

In reviewing the Final Order for the Lone Ranch MPoD there are two conditions of approval | would like to
bring to your attention.

15. The project water system shall be developed to connect to the existing city system and allow
reverse flows. :

Comment. The project water system for the initial phases was based on their wells.
21. All appropriale federal and state permits related to the direct impact of develo ment on the
iU -
N0 &Q N
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walers of the State or U.S. shall be obtained prior to developmenl.

Commenl. Sounds like obtaining & water permil for the well will be problematic, at best. More likely not
doable.

And CoA 2. The conditions stated herein are mandatory and must be completed. Failure o
comply....elc.

So, basically, from the get-go their waler system wag based on the well, and there is no permit for the
well, and not likely to be one. They will have 1o amend theunr pian, | think. Amending the plan would mean
thal they get all of their water from the City. Al one time Don Wilcox calculated that if Lone Ranch was
included in our water sysiem, we would exceed on a fairly regular basis the 5.1 cfs we are restricted 1o in
our dry periods.

So, | have two questions for our engineer.
1. Is the 12" main on Hwy 101 big enough to accommodale both fire flows and domestic demand?
Do the other offsite pipes need to be re-sized?
2. li they hook up to our waier system how much water storage, in addition to the previous
calculations, must be added? Or do they need to downsize their project?

Pat

NORED 2

10/31/2006
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ARCHITECTS
ENGINEERS
SURVEYORS
PLANNERS

375 PARK AVE
COOS BAY.
OREGON
97420

341.269.1 1606
FAN 341.269.1835

eeneral arhge l.com

Richard D Nored. P.F
Joseph A Slack. ALLA
Russ Dodge. PLS

Stephen K Cox

November 2. 2006

MEMO FOR NOVEMBER 3, 2006 MEETING
CITY OF BROOKINGS AND BORAX REPRESENTATIVES

BACKGROUND

A Water and Wastewater Facilities Plan 1o serve the Lone Ranch Development was

completed in November 2001 by HGE. with the intent of complementing the Master Plan

Document developed by Borax.

Specific Assumptions of the Master Plan included the following:

I. A water source from groundwater supplies would be developed for consumptive
needs of the development. Needs were projected at 625 gpm. and groundwater
sources would be developed in Phase 1. .

2. Fire protective needs would be provided through the Brookings Water System.
interconnected with facilities developed within Lone Ranch.

3. Storage within Lone Ranch was proposed as 500.000 gallons for Phase |
development. and additional capacity for subsequent development (1o a total
storage meeting development needs of 1.100,000 gallons) would be added as need
arose in subsequent phases.

4. All of the recommended water system improvements in the Facilities Plan
assumed that Lone Ranch would provide on-site water facilities that would not
adversely impacl the existing water system and water right needs for the City of
Brookings.

5. Lone Ranch would obtain water rights for the developed groundwater supply.
and would transfer these rights 1o the City of Brookings.

Water and Sewer Recommendations and Costs Needed to be Accomplished:

Remaining water needs. excluding work accomplished by Lone Ranch from
Carpenterville Road North 1o Lone Ranch. and including construction cost.
contingencies, engineering, construction management, legal and administrative
costs are provided below. Costs are presented with original estimates. and
increased by the ENR index to costs for October 22. 2006.

D) 16" Water Main - Easy Street to Glenwood Drive
5.0001f @ $114.08= 3 570,400
2) 12" Water Main - Glenwood Drive to Carpenterville Rd.
3.000 1f @ $ 107.33 $321.990
3) 12" Water Main in Easy Street - Fern Avenue 10
Highway 101 - 5.600 If @ § 107.33 = $601.050
4) 12" Boring under Highway 101 = § 40.500
3) Misc. Related Construztion = $497.800
Total Remaining Water Construction - 2001 Costs = $ 2,031,740

NoRED 3
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October 22, 2006 = 7.883. Inflation since original 2001 estimate
equals 24 %o.

Total Remaining Water Construction - 2000 Costs = $2,504.490

A schematic from the original Facilities Plan. labeled Figure 7.1, is attached for
reference purposes.

Remaining wastewater necds. excluding work accomplished by Lone Ranch from
Carpenterville Road North 1o Lone Ranch. and including construction cost.
contingencies. engineering. construction management. legal and administratjve
costs, are provided below. Costs are presented with original estimates. and
increased by the ENR index to costs for October 22. 2006.

1) 12" Force Main - Carpenterville Rd. to Parkview Drive

5.600 1 @ §56.70 = 5 317520
2) Wastewater Pump Station § 403.000
3) Force Main Appurtenances = 3 33.250
4) Force Main Related Construction = ) Z ey i 111373
5) 24" Main - Moore Street to Parkview Drive = L’/’»M"/"’UJ’WS; 1.135.260
6) 27" and 36" Main - Moore Street to WWTP = $1.641.400
Total Wastewater System Construction - 2001 Costs = $ 3,641,803
Inflation costs since 2001. ENR in 2001 = 6,395. ENR on
October 22. 2006 = 7.883. Inflation since original 2001 estimate
equals 24 %.
Total Wastewater System Construction - 2006 Costs = 54,489,190
The City of Brookings installed recommended wastewater facilities from Crissey
Circle to Parkview Drive. Costs for installed facilities needs 10 be added to
remaining construction.
Reimbursement to City of Brookings = $ 750,000
TOTAL REIMBURSEMENT AND CONSTRUCTION $ 5,239,186

2006 COST FOR WASTEWATER

A schematic {from the original Facilities Plan. labeled Figure 8.1, is attached for
reference purposes.

Construction Approach

The City of Brookings does not subsidize development. and has no funds for
needed infrastructure to serve Lone Ranch.  Lone Ranch developers will need to
provide water and wastewater funding for recommended construction. Total
current estimates for recommended improvements remaining to be funded (From
Facilities Planning Recommendations) total $ 7.743.676.
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10E LY UF BKOUKLNGS WILL NUI HAVE ANY FUNDS AVAILABLE
FOR CONSTRUCTION. The Lone Ranch developer will need to fund desien and
construction with reimbursement through either Systems Development Charées ora
Reimbursement Agreement. which likely will be in similar form.

Memorandum of Understanding/Infrastructure Agreement

The process could begin with a “Memorandum of Understanding”. potentially
leading to an infrastructure agreement of some form.

Existing Systems Development Charges

The City of Brookings has a current overal] Systems Development Charge of

$ 16.872 per EDU. This overall SDC will be updated in 2007 to reflect inflation
and some costs which were not addressed in the current SDC. and will follow new
Master Plans currently being developed. SDC charges will likelv increase
significantly.

$ 3.000.000 of the current wastewater improvement fee was included for work
planned and installed 1o serve Lone Ranch. A credit could be granted to the
developers of Lone Ranch for each new EDU developed in the Lone Ranch project
area.

No water improvement costs associated with Lone Ranch were included within the
Water SDC, and no reimbursement from SDC funds would be available to Lone
Ranch.

The current SDC is based on a 10 year planning period.
Potential Site Specific Reimbursement Agreement Fee

The City of Brookings could adopt a specific reimbursement SDC or
reimbursement agreement for arcas benefitted from infrastructure to be provided by
the developers of Lone Ranch. Payback at the current time would be reimbursed
per EDU for a 10 vear time period. This SDC would be in addition to the existing
Systems Development Charge for growth, and probably could be extended for the
20 year planning period. Reimbursement fees could be collected and returned 1o
the developers from dollars collected from the benefitted area.

Preliminary growth projections are provided in the 2001 Water and Wasiewater
Facilities Plan to serve the Borax Development. Estimates could be refined to
determine the reimbursement SDC for each area benefitted by planned
infrastructure, 10 be installed by the developers of Lone Ranch.

Potential Reimbursement District

The City of Brookings could develop a reimbursement district procedure. and
establish ordinances to allow for reimbursement from properties benefitting from
infrastructure to be developed. However. this procedure would be very similar to a
project specific reimbursement SDC, and we would recommend the SDC approach.

NoReD3
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230 Water Resources

Water resources in the Urban Growth Arca were discussed 1 the April 1988 Cil Vol
. . - R . )
Brookings Wastewater Facilities Plan’ .

The Oregon Human Services Division tesied water samples [rom Oregon Drifiwood
Shores, Dawson Tract. and West Harmris Herghts for contamination. and the arca wae, the
subject of o health hazard annexation 1o the City of Brookings. This area is now served
with waler and waslewaler infrastructure. Boray Company originally contemplated the
development of wells 10 serve as the primary water source for their property. with mixing
from the Brookings municipal supply to assure an adequate water supply for property
development. The majority of existing wells and springs which have been Lested vary
{from marginal (0 hazardous for drinking purposes. Lone Ranch is current] ¥ mterested in
water service from the Cily of Brookings, with the potential for transferring existing wells
lo the City for future potential water sources.

2.3.2 Earthquake

The City’s Comprehensive Plan includes & description of the maximum probable
carthquake in the area, effects of an earthquake of this intensity, and probability of il
occurring. .

The maximum probable earthquake in the area has an equivalent Richter Magnitude of
6.2. Damage could be slight in specially designed structures; considerable in ordinary
substantial buildings; great in poorly built buildings. Earthquakes of this Intensity
probably have 2 very low frequency of occurrence in this area (less than once per hundred
years). None have occurred in the settled history of Brookings.

2.3.3  Geological Hazards

The northeasterly portion of the study area may include earth flow and slump topography.
Hazards include variable foundation strength and poor drainage. Developmenlt is possible
locally but may reactivate or accelerate sliding in isolated areas.

Geological hazards also exis along much of the ocean front, although most of the area is
suitable for development. Some areas may present some difficulties during excavation
for utilities due to the semi and unconsolidated nature of the upper terrace sands and
locally hard bedrock; however, they appear o be free of significant geological hazards
which might adversely affec the proposed improvements.

Geological hazards were considered in development of this Facilities Plan and wi]] be

considered during final design. The geological hazards should have no effect on final
design, and installed facilities should be located in areas free of geological hazards.

LAV 2004
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CHAPTER 5

5.1  WATER AND WASTEWATER CHARACTERISTICS

This chapter wil) be utilized to establish unit design values for water and wastewaler system
individual needs from the study area. These unit design values, combined with population data
presented in Chapter 2, will be utilized to project design flows and loadings for the ultimate
needs of the service area.

5.2 UNIT DESIGN VALUES

5.2.1  Water

The proposed Lone Ranch development would be localed within the Urban Growth
Boundary, 1o the North of Ransom Creek, along Highway 101. This development
originally contemplated groundwater for the primary source of water supply, but needed a
water supply from the City of Brookings for a backup water source, and for fire protective
purposes. Current plans are to provide all water from the City of Brookings. Growthin \ |

Iy

™

~.
Iy

the remainder of the study area will require water Lo supply domestic needs of the
Rainbow Rock Condominiums, Rainbow Rock Trailer Park, and several of the drainage
basins North of Ransom Creek. In addition, water service along Highway 101 will
include a continued need for water supply to the Dawson Tract, Oregon Driftwood

Shores, and to the Harris Beach and Glenwood PUD’s. An analysis is necessary to
determine if the existing Brookings water distribution system has the capacity to provide -
for the water demands of the City of Brookings, including current service to Dawson
Tract, ODS, Harris Beach and Glenwood PUD’s, and to expansion of the service area to
include water delivery to the Borax development, Rainbow Rock Condominiums,
Rainbow Rock Trailer Park, and the described drainage basins North of Ransom Creek.

5.2.2 Water Distribution Piping

Brookings is currently estimated to have a population of 6,370 people. This population
includes the described growth areas which currently receive water from the City of
Brookings, but are affected by growth in the planned Lone Ranch development. and by
connection of service areas which are currently not served by the City water system. In
order to determine if the existing system of water distribution pipes in the City of
Brookings is capable of supplying the current Maximum Water Demand (MDD) for both
the City of Brookings and areas which are planned for service North to the Urban Growth
Boundary, it is necessary to estimate the ultimate service population and anticipated
MDD. Planning should also consider the capabilities of the existing water system piping
for providing service for long-range planning needs. Because growth in the study area is
significant in companison to existing water system development in Brookings,
consideration must necessarily involve the entire water system to determine system

capabilities to provide service to planned development. / . 4
LW e

November 2006 5-1 HGE, Inc., Architects, Engineers,
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. Waler 15 carried through sigle pipes which restrict the hvdraulic capucity of the

svstem.
. I & branched pipelme s out of service. customers are without! waler,
. Sediments tend o settle out 1n dead end lines, which Jeads 10 the need {or line

flushing and. due 1o decaying chlorine residual. increases the potential of baclerial
contaminalion.

7.4 RECOMMENDED DISTRIBUTION IMPROVEMENTS

Recommended improvements are shown in Fieure 7.1 on page 7-5, which includes & 16"
waterline installed by Lone Ranch developers, from Carpenterville Road 10 the entrance for the
Rainbow Rock Condominiums. Project descriptions and opinions of current probable cosl are
presented in this section, with opinions of probable cost provided in Table 7.1.  Figure 7.7
provides a layout of proposed improvements needed to serve the study area, with the cost
projections provided in Table 7.7 utilized as a comparison of project lengths and anticipated ;
costs corresponding with the proposed installations on the project layout. '

First phase improvements are associated with removing the most serious hydraulic deficiencies
and providing the infrastructure needed for serving planned development areas. Generally,
planned improvements will enhance overall distribution system performance. T

In order to meet the expected water demand, a 12” water distribution pipe should be installed
along Easy Street from the intersection of Fern A venue West to the intersection of Oregon Coast
Highway 101. A 16" water distribution pipe should be added along Oregon Coast Highway 101
from the intersection of Easy Street north to the entrance of the Rainbow Rock Condominiums,
where Lone Ranch will connect on-site facilities for their planned development. Costs for all
water improvements mus! necessarily be shared by the developers of Lone Ranch and other
potential users North of Oregon Driftwood Shores, since all Brookings residents in this area, and
currently served with municipal water, have adequate service.

Phasing of construction is possible, since capacity exists within the existing water system for
SWOCC and potentially the planned first phase of development. Phasing may be critical because
Brookings currently has no funding available for construction, and all proposed water

construction will need to be financed by future users of the study area.

It is recommended that Brookings establish a separate Water System Systems Development
Charge (SDC) for this area, with reimbursement SDC's from these charges retuned to the
developers to compensate them for financing utilized for construction. If phasing of
development is permitted, collected SDC’s could also be utilized for remaining construction,
with a longer term plan for returning portions of a reimbursement SDC to the developers, for
work which has been completed as off-site construction.

An opinion of probable cosl for water system improvements o provide service to the study area

is provided as Table 7.J. A .
LLw 2ome

1
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Chapter 410 Oregon Laws 2005

AN ACT
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/ HB 3038
Relating to municipal water right permit extensions; creating new provisions; amending ORS 537.230,
537.250, 537.409 and 537.630; and declaring an emergency.
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Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 537.230 is amended to read:

537.230. (1) Except for a holder of a permit for municipal use, the holder of a water right
permit shall prosecute the construction of any proposed irrigation or other work [shall be prosecuted)
with reasonable diligence and [be completed] complete the construction within a reasonable time, as
fixed in the permit by the Water Resources Department, not to exceed five years from the date of
approval. |

(2) The holder of a permit for municipal use shall commence and complete the construction
of any proposed works within 20 years from the date on which a permit for municipal use is issued
under ORS 537.211. The construction must proceed with reasonable diligence and be completed
within the time specified in the permit, not to exceed 20 years. However, the department may
order and allow an extension of time to complete construction or to perfect a water right beyond
the time specified in the permit under the following conditions:

(a) The holder shows good cause. In determining the extension, the department shall give
due weight to the considerations described under ORS 539.016 (5) and to whether other
governmental requirements relating to the project have significantly delayed completion of

construction or perfection of the right;
(b) The extension of time js conditioned to provide that the holder may divert water beyond

the maximum rate diverted for beneficial use before the extension only upon 2pproval by the
department of a water management and conservation plan; and

(¢) For the first extension issued after the effective date of this 2005 Act for a permit for
municipal use issued before November 2, 1998, the department finds that the undeveloped portion
of the permit is conditioned to maintain, in the portions of waterways affected by water use under
the permit, the persistence of fish species listed as sensitive, threatened or endangered under state
or federal law. The department shall base its finding on existing data and upon the advice of the
State Department of Fish and Wildlife. An existing fish protection agreement between the permit
holder and a state or federal agency that includes conditions to maintain the persistence of any
listed fish species in the affected portion of the waterway is conclusive for purposes of the [inding.

[(2)] (3) Except as provided in ORS 537.240 [or] and 537.248 and subsection (2) of this section,
the Water Resources Department, for good cause shown, shall order and allow an extension of time,’
including an extension beyond the five-year limit established in subsection (1) of this section within
which irrigation or other works shall be completed or the nght perfected. In determining the extension,
the department shall give due weight to the considerations described under ORS 539.010 (5) and to
whether other governmental requirements relating to the project have significantly delayed completion
of construction or perfection of the right.

[(3)] (4) Except as provided in subsection [(4)] (5) of this section and ORS 537.409, upon
completion of beneficial use as required under [subsection (1) of] this section, the permittee shall hire a
water right examiner certified under ORS 537.798 to survey the appropriation. Within one year after
application of water to a beneficial use or the beneficial use date allowed in the permit, the permittee
shall submit a map of the survey as required by the Water Resources Department, which shall
accompany the request for a water right certificate submitted to the department under ORS 537.250. If

http://www.]eg.state.or.us/OSorlaws/sessOAOO.dir/04lOses.htlﬁ 77/ % 3& 30£L 5/25/2008
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STATE OF OREGON
COUNTY OF CURRY

CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

STATE OF OREGON
WATER RESOURCES DEPARTMENT
SALEM, OREGON 87310

confirms the right to use the waters of CHETCO RIVER, a tributary of
the PACIFIC OCEAN, in the SOUTH COAST BASIN to maintain an instream
flow for the purpose of SUPPORTING AQUATIC LIFE.

The right is for flows to be maintained IN THE CHETCO RIVER BELOW THE
NORTH FORK OF THE CHETCO RIVER AND MAINTAINED TO TIDEWATER.

The right is established under Oregon Revised Statutes 537.346.

The date of priority is APRIL 1, 1980.

The right is limited to not more than the amounts during the time

periods listed below:

OCT
OCT
JAN
JUN
JUN
JUL

Period
1 - OCT
16- DEC
1 - MAY
1 - JUN
16~ JUN
1 - SEP

15
31
31
15
30
30

Flows (cubic feet per second)

200
450
350
200
100

80

This instream water right shall not have priority over appropriations
of water for domestic or livestock uses and irrigation of non-
commercial gardens not exceeding one-half acre in area.

This instream water right is subject to 3 CUBIC FEET PER SECOND WHICH

IS RESERVED FOR MUNICIPAL PURPOSES.

DR CeRT
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chetco river data

Page 1

DAILY MEAN DISCHARGE, CFS, USGS 14400000 CHETCO RIVER NEAR BROOKINGS

DATE | Ocl-03 | | DATE | Oct-04 | [DATE [ Ocl-05 [ [ DATE | Ocl-06 | | DATE | Oct-07
1 83 1 89 1 150 1 79 1 184
2 | 8 | | 2 | 8 | | 2 |15 | | 2 | 81 2 | 139
3 83 3 88 3 191 3 81 3 104
4 | 82 | | 4 | 87 | | 4 | 264 | | 4 | 84 4 | 105
5 82 5 86 5 219 5 87 5 134
6 | 8 | | 6 | 8 | | 6 | 18 | | & | 90 6 | 126
7 85 7 87 7 176 7 85 7 105
8 | 8 | | & | 118 | | 8 |70 | | 8 | 81 8 | 95
9 91 9 478 9 168 9 78 9 08
10 | 91 | | 10 | 300 | | to | 165 | | 10 | 76 10 | 803
11 90 11 211 11 163 1175 11 783
12 | o7 | | 12 | a7t | | 12 ] 181 | | 12 | 74 12 | 367
13 97 13 148 13 160 13 74 13 234
14 | 92 | | 14 | 135 | | 14 | 183 | | 14 | 74 14 | 178
15 89 15 126 15 349 15 84 15 167
1% | 3 | | 16 | 119 | | 16 | 422 | | 1 | 137 16 | 262
17 4 17 516 17 282 17 153 17 1020
18 | 92 | | 18 |1ex0 | | 18 | 232 | [ 18 | 124 18 | 2080
19 95 19 2870 19 234 19 100 19 18800
20 | 104 | | 20 | 220 | | 20 | 288 | | 20 | o1 20 | 7300
21 107 21 1060 21 262 21 87 21 4220
22 | 12 | | 2 | 759 | | 22 | 22 | | 22 | 84 22 | 2840
23 100 23 1610 23 215 23 g2 23 2100
o4 | 99 | | 24 | 1360 | | 24 | 204 | | 24 | 81 24 | 1840
25 04 25 986 25 207 25 79 25 1350
26 | 9 | | 26 | 2580 | | 26 | 310 | | 28 | 79 26 | 1150
27 87 27 2030 27 286 27 79 27 1010
28 | 8 | | 28 | 1380 | | 28 | s%0 | | 28 | 79 28 | 897
29 84 20 1040 29 651 29 78 29 807
30 | 84 | | 30 | 904 | | 30 | 399 | | 30 | 78 30 | 744
31 85 31 784 31 322 31 77 31 667

|

I

Source: hitp://waterdata.usgs.gov/or/nwis/uv?14400000

77 oW/ Wik

Prepared by Patricia Sherman 5/28/2008
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City of Brookings
V& LI Drive, Broakings, OR 97413

(341) 469-1100 Fax (541) 469-36350
enulliman‘@brookings.or.us

GARY MILLIMAN

City Manager

Ed Murdock

Salmon Run Golf Course
99040 South Bank Rd
Brookings, OR 97413

November 15, 2007

Dear Mr. Murdock,

This 15 a follow-up and status report concerning our discussion regarding water service 10
Salmon Run Golf Course.

The City of Brookings is in the process of obtaining the necessary certificates and permit
extensions to secure the City’s long term water rights on the Chetco River. This matter is
being aggressively pursued by the City’s legal and engineering consultants, and by the
City’s management staff.

Until these issues are resolved, the City is not in a position to consider making a
commitment for water service to the golf course. Only in the event that we are able io
secure adequate water rights to meet the City’s long-term domestic water consumption
needs can the City then consider providing water service to the golf course.

Gary Milliman
City Manager

Ce: Mayor and City Council
Pete Pavich, Claveron Group
John Trew, City Attorney
Martha Pagel, Water Rights Attorney

Ame:ica"s _
Fied 22ivers

=
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parcel; consisting of 1,000 dwelling units of various types, a 2.43 acre
commercial site, and a 10-acre college campus, 10 be built in phases
implemented in detailed development plans approved by the Planning
Commission, located on the easterly side of Highway 101, approximately
4,500 feet (0.8 miles) north of Carpenterville Road and extending north 10
approximately the Cape Ferrelo overlook entrance, Assessor's Map 41-14
and Index, Tax Lots 2400, 2401, and a portion of 2402; U.S. Borax,
applicant; Burton Weast, representative; and in the matter of Ordinance
04-0-565 amending the Comprehensive Plan 1o include the Lone Runch
Master Plan as a separate document of Goal 14

The public hearing reconvened at 7:13 p.m. Council President Dentino
read procedures [or this continuation into the record.

Planning Director Bischoff stated this was a continuation of a September
13, 2004, hearing that had been closed for public testimony. Additional
writlen testimony was received in accordance with the request by Pete
Chasar and US Department of the Interior, Fish and Wildlife Service 1o
leave the record open for seven additional days for written testimony.
Written response was submitted by the applicant. The applicant requested
three additional conditions of approval in response to the testimony
submitted.

City Atlorney Trew said all written testimony was received in a timely
manner and included in the packet for the councilors to study. Trew
reminded the Council that tonight’s decision needs to be based on
evidence in the record, cither written or oral.

Dentino read three additional conditions of approval into the record.

The applicant waived his right to seven additional days to submit
additional testimony and asked that a decision be made on the matter at

this meeting.

Council discussion cnsued with questions and comments from the Council
regarding the process of deliberation. Dentino said since he was acting
mayor he would not be making any motions. He had questions about a
water shortfall of 125,000 gallons from the Borax test wells to meet the
project’s needs. He researched this and found the City and State are in
agreement that the City has provided adequate water for the entire build
out of the Urban Growth Boundary. Borax’s wells will contribute 1o the
City’s supply and are a bonus to what water is already available.

Councilor Anderson said he had questions for the applicant. Trew advised
that asking questions of the applicant invites a response from all
participants. He explained the opportunity 10 ask questions of the applicant

4
Minuies of Common Council Metting /V/ ///Wg Page 3 of &

Meeting of October 11, 2004
Prepared by Linds Barker, Administrative Secretary
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was while the public hearing was open Lo tesimony and asking questions
of stafl would be a better procedure. Anderson responded that he felt the
Council did not have the opportunity to ask questions of the applicant at
the public hearing. Blodgett suggesied that Councilors pose their questions
1o stall" who will do their best to answer them. Anderson said he will direct
questions 10 stalf.

Anderson questioned the cost of utility extensions including off-site, on-
site and enlargement of existung infrastructure. Blodgett responded that the
cost to extend all utilities will be borne totally by the developer. There are
provisions in our ordinances to have developers oversize lines for

projected development and provisions for reimbursements 1o the

developers as connections are made o the lines. There may be need for
additional work from Amold Lane to Mill Beach Road to enlarge lines

that are undersized now. These projects would be paid for with SDCs.
Blodgett said no on-site costs would be borne by the City.

Anderson questioned the maintenance for right-of-ways that use a
drainage swale. Blodgett said as it is writlen the City would be obligated
to maintain those areas but an additional condition could be added to
require the developer or homeowners association {0 maintain those
sections.

Anderson asked whether any fire protection facilities would be on-site.
Bischoff said fire protection facilities were in the destination-resort plan
but are not in the current plan for the area. All homes and commercial
buildings including the college will have individual sprinkler sysiems. The
sprinklers give our fire department the time to respond. Bischoff added
that our fire stafl feels comfortable with this arrangement.

Councilor Mickelson stated that he has studied this plan intensively, as
Council liaison to the Planning Commission and now at the Council level.
He felt there could be confusion between outright approval {for
development plans and the master plan. He said the concepts and

standards in a master plan are not precedent-setting as each plan must
stand on its own merit. Much expertise was brought by Borax and Western
Advocates 1o a plan that allows for flexibility for development. He had
read the opponents’ information and highlighted areas of his concern. He
Tound testimony was not always factual or taken out of context. He
concluded that the Borax Master Plan of Development meets the standards
and he looks forward to the development plans. He thinks this is a

program we can live with and must watch very closely.

Dentino added that this is a master plan of general standards, important
and not to be toyed with. Development plans must be approved before any
dirt 1s tumed. There was further discussion on the number of dwelling

! 1 e .
Mmutes of Comumon Council Meeting /L7 //,/ (// {v, ’g}ragt 4ol &

Mezung of Ocwober 11, 2004
Prepared by Linds Barker, Admmistrative Secretary
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A CHITECTS
ENGINEERS
SURVEYORS
PLANNERS

174 PAKE AVL
COON BAY
CIRIGON
97420

541.269.11006
FAY. 541.269.1833
CELL 541.953.3958

inored@hgel .com

Richard D. Nosed, P.E
Joseph A. Slack, ALLA.
Russ Dodpe, PLS
Siephen R. Cox

Apni 22200

Caty of ook mys —
898 Lk bnve —_
Brookmgs, O) Y7415 '

Aln: - LeRoy Blodgett
Cily Manager

Re: Lone Ranch Development
Project # 01.81

Dear LeRaoy:

We have mel with OTAK reviewed prelimimary cost estimates from the Lone Ranch
Master Plan prepared by OTAK, and made modifications Lo our analysis of February
16, 2004 for necded water and sewer capacity 1o serve the Boray Development and
Surrounding Areas, and the City of Brookimgs, ulilizing a report from this office dated
November 2001. In general, in the planning process, Lone Ranch has been reduced in
sizing for lolal growth, which will reduce both the overal) cost and share of the costs

thal should be borne by Lone Ranch, considering the potential for growth in other areag

that must be considered by the City of Brookings in their long range planning process.
In addition to sizing differences for proposed facilities in planmng for the City and in
he Lone Ranch Master Plan, we continue 1o believe thal cost projections for off-site
waler and sewer facilities in the Lone Ranch Master Plan are Jow, and do not
adequately consider the difficulty and expenses of working in the right-of-way for
Highway 10]. This will be emphasized even further with the fact that ODOT is
improving Highway 101 in the very near future, and major portions of these planned
improvemenls will be working along newly improved portions of the highway.
Projected costs for Lone Ranch are necessarily prepared only to serve the Lone Ranch
development, in comparison (o the City plan to make provisions for future growth
within the Brookings UGB, and there are cos! savings with private construction in
comparison lo public construction. Construction for public works projects in Oregon

musl follow OAR requirements and compensate workers with State Prevailing Wapges.

Irregardless, we believe that the cost projections provided in the Lone Ranch Plan are
nol realisticin the Highway 101 corridor.

Our cost projections and work tasks vary from the 2001 Water and Waslewater
Facilities Plan to reflect beller data available from the Lone Ranch Master Plan, and

more current growth projections for allowable growth in Lone Ranch. In consideration

of the more current data, we provide the following cost projections and
recommendalions for needed developmenl to provide Brookings municipal water and
waslewater facilities to Lone Ranch and Surrounding Areas.

For cosl sharing purposes, it is assumed that Lone Ranch would provide payment for
off-sile water and wastewater facilities extending lo exisling facilities in the City, in
conjunction with the Lone Ranch Master Plan. Basically, Lone Ranch would provide
for the costs of extending water mains from their development (o Carpenterville Road,
and for the extension of sewer facilities 1o @ City Main where facililies enter the
Dawson Tracl development. Cosl estimates from the 199] Plan have been increased

(54)
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for mfianon, vihizing e carrent ENIR mder of G002 amerease of 7.235% over 199) valoues, (o
nigor porbons of e works ay presented. T otal water and wastewater faciticn coste for cach
phiase. vath recormnended cost shanmg, appear as foliow::

Water

I agsunsed thal water distribution and storapge casty 10 serve present residents of the City of
Brookings. Capacily from the existing system 1z not available (o extend services beyond the
current service arei. Proposcd improvements o serve groveth ontside of the City, should be
shared amongst e potential beneheanies, vath Brookings paying (o the cost o provide service
Tor growth arcas North o the UGE and outside of the proposed Lone Rancly Development.
Development costs for growth i surrounding arcas can be reallocated as growth oceurs. Lone
Fanch should be expecled 1o provide off-site costs 1o benelit her development. It i
recommended that shared facihtics terminate al Carpenterville Road, and that Lone [anch pay all
cosls of extending from Ung pomt mto thew development.

Exasting users thal can connect (0 propesed water extensions will become ratepayers
immediately, which will produce a revenue stream to pay a portion of debt service for repayment
of capital costs. For purposes of simplicity, and utilizing growth figwes now planned for Lone
Ranch, costs should be shared approximalely equally, or 50/50 for (he planned costs of needed
water sysiem improvements, wilh the understanding thal Brookings would not undertake (his
work without the Lone Ranch project. Based on (his reasoning, Lone Ranch should provide for
costs of the hne North of Carpenterville Rd., § 795,570, plus a 50% share of remaining costs of
waler improvements esimaled at § 1,928,670, or a total of § 1,759,905 of the Brookings waler
system expansion cos! to serve this development. :

Table 1-1 Recomimended Distribution Improvements
Preliminary Opinion of Probable Cost for Water System Expansion to Serve Borax Development and Future
Growth {o U.G.B.

(55)

Estimated Project Cost

Descriplion Unit Unil Cost Quantity Extension

12" Waler Main LF $85.30 17,500 $1,492,750
Boring - 12" Main and Casing LF $550.00 120 $66,000
Rock Excavalion CcY $100.00 1,200 $120,000
Gravel Surface Replacement cy $32.00 2,750 $88,000
Asphall Surface Replacement TON $100.00 2,050 $205,000
Secding SQ $10.00 3,000 $30,000
Compaction Testing EA $250.00 50 $12,500
Construclion Subtotal $2,014,250
Conslruction Conlingencies $201,425
Engineering and Conslruclion $402,850

Observalion
Legal and Administralive $100,715
Easement Acquisilion 5,000
TOTAL 572,724,240
= ARCHITECTS, ENGINEL RS, SURVEYORS & LA RNERS
INC 373 Paib fvenue, Cout Gay, Oregor $7420
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Lstimates from the 2001 Water and Wastewater Plan provided capacity fur waler nnprovements

1o the followiny scrvice arcas:

Table 122 Potentiad Development Qutside Current Brookings Servicee Area

Growlh Oulside Lone Ranch
Estimaled Equivalent Population

Current Plinned Growlh Inside
Lone Ranch
Estimated Equivalent Population

Rainbow Rock 430
Rainbow Rock Trailer Park 128
Lone Ranch 1,000 including hotel 2,560
Gas Station 5
SWOCC 1,100 students 121
Basin 4 1,725
Jasin da 51
Basin 5 712
TOTAL 1,046 26186

Percentage of Growlth in
Planning Area

Assume 5%

Assume 50%

Wastewater

Waslewaler syslem construction needs to serve Lone Ranch and Surrounding Arcas 1s more

complex than needs for water system improvements. Capacity in the wastewater system does not

exist Lo service this area, and system cxpansion will be necessary (o serve Lone Ranch,
surrounding areas, and growth within the present Brookings system. Once again, we have
assumed that all costs extending from Lone Ranch South (o existing City of Brookings sewer
facilities at lhe entrance to Dawson Tract will be provided by Lone Ranch, and that system needs
from that point to Moore Streel can be cost shared in a similar fashion, and with the same
approach, as proposed for the water system. Projected costs that the City has authorized for
replacement of the sewer system from Crissey Circle to Parkview Drive have not been
considered in this analysis. Lone Ranch costs for this project portion total § 601,560,

Sewer extensions will also be needed downstream from Moore Street, and costs need (0 be
shared differently than for the remainder of Lhe project. Project costs North of Moore Streel (o
the point where Lone Ranch will connect lo the system total 51,026,600, and should be shared
50% for Lone Ranch, or a total construction cost of § 513,300. Total costs for Lone Ranch North
of Moore Street would be § 1,114,860.

ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
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Tabhe 123 Revcammended Collechion System inprovements
Preehminars Opiniun of Probable Cost Tor Froposed Gravity and Pressore Collechon System to Serve Boray

Development and Foture Groseth Mortlh o UG

Lslunaled Project Cosl

Lrescriplion Unil Unit Cost Ouiantity Exlension
36" Sewer Main NE $184.50 Boo $147,600
27" Sewer Main LF $155.50 5,300 S824,150
240" Sewer Main Lt $139.00 3,600 w500,400
Manholes Ea $3,500.00 25 $87,500
Soring (24" Main) and Casing LF $965.00 100 $90,500
Service Lalerals LF 550.00 1,000 $50,000
Wastewaler Pump Stalion LA $300,000.00 1 $300,000
12" Forcemain LF $45.00 6,700 $301,500
Forcemain Fittings LS 5% OFFM S ] $12,600
Air Release Valve and Manhole LA $4,000.00 0 524,000
Rock Excavalion cy $100.00 1,500 $150,000
Gravel Surface Replacement Cy $32.00 1,600 $51,200
Asphalt Surface Replacement TON $100.00 1,200 $120,000
Seeding SQ $10.00 2,000 $20,000
Compaclion Tesling LA $250.00 30 57,500
Conslruclion Subtotal $2,692,950
Construclion Conlingencies $269,295
Engineering and Construclion $538,590
Observation

Legal and Administrative $134,645
Easemen! Acquisition AC $500.00 6 $3,000
TOTAL $3,630,480

In addition to construction costs North of Main Street, the cost of line replacements South of
Moore Sireet should be shared by the entire Brookings community, and by Lone Ranch and
Surrounding Areas. Cument population estimates for Brookings, Lone Ranch and Surrounding
Areas is estimaled at 12,086 residents. The analysis for potential development inside Lone
Ranch anticipales a population equivalent of 2,686 residents. Usage should be shared on a
proportionate basis for this section, or 2,686/12,086 = 23% of the cost should be paid as off-sile
improvements for the Lone Ranch Development, a total of § 339,890.

Our analysis proposes ofl-site waler and waslewater costs for Lone Ranch as follows:

ARCHITECTS, ENGINURT, SURVEYORS & PLARNIRS
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Lone Ranch Share of Developed Faahbe:
Waler
Wastewaler Improvements Iorth of
Moure Streel
Wastevealer Improvements Soully of
Moore Streel

Total Lone Ranch Share of Off-Site
Capital Improvements

Waler

Wastewater Improvements North of
Moore Streel

Wastewater lmprovernents South of
Moore Streel

Total Brookings Share of Off-Site
Improvements

51,795,905
1,114,800
$ 339890

$ 3,250,635

» 904,335

& 513,300

$2,615,530

Our analysis has altempled lo consider this project in an identical manner lo every other
developmeni which has occurred in the City of Brookings, for off site improvements. However,
since growlh is occurring both inside and outside of the City, costs should be shared by the City
both for costs (o serve new development outside the City, and for improvements that benefit
existing residents of the City. Some facility needs are known 1o exist for growth within the
current Brookings service arca, and this plan make prbvisions for cost shanng between the Lone
Ranch development and residents of the City lo share in the cost of nceded waler and wastewater

infrastructure improvements.

Please contact me if we can provide further information in this regard. We appreciate the
opportunity (o be of continuing assistance to the City of Brookings.

Very truly yours,

HGE INC., Architects, Engincers,
Surveyors & Planners

Richard D. Nored, P.E.
President

c. Ed Wait, Economic Development Coordinalor
Leo Lightle, Community Development Director

ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
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June 6. 2000 - ,’

Cny of Brookimngs
898 Elk Drive
Srookings, OF 97415

Atn: DonWilcox, P.E.
Public Worlks Director

Re:  Lone Ranch Developmenl
Brookings Infrastructure Cost to Serve this Development

Project # 01.81

Dear Don:

A Water and Wastewater Facilities Plan to serve the Lone Ranch Development was
completed in November 2001 by HGE, and projected costs of both the water and
wastewater infrastructure necessary lo expand Brookings service lo the planned
developmen! North of the City. The plan was prepared in detail, and the original cosl
of necessary system improvements and expansion appears as follows, to accomplish

Facilities Plan recommendations:

Water (Includes construction, contingencies, engineering, construction

management, legal and administrative costs.)

1) 16" Water Main - Easy Street to Glenwood Drive
50001f @$§114.08=

$ 570,400

2) 12" Water Main - Glenwood Drive to Carpenterville Rd.

3,000 @ § 107.33

3) 12" Water Main in Easy Street - Fern Avenue to
Highway 101 - 5,600 If @ § 107.33 =

4) 12" Boring under Highway 10] =

5) Misc. Related Construction =

Total Remaining Water Construction - 2001 Costs =
Inflation costs since 2001. ENR 1n 2001 = 6,395. ENR on
May 22, 2006 = 7,691. Inflation since original 200] estimate

equals 20.3%.

Total Remaining Water Construction - 2006 Costs =

$ 321,990
¥ 601,050
§ 40,500
$ 497,800

$ 2,031,740

$ 2,444,184

In correspondence 1o City Muanager LeRoy Blodgett, dated April 22, 2004, attached
hereto, HGE recommended that the Lone Ranch Development should pay 50% of

remaining water improvements, for a current value of :

$1,222,092

Brookings should also share in the cost by 50% for a current value of:  § 1,222,092

(59)
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Page 2

A schematic from the original Facilities Plan, labeled Figure 1.1, 1s
attached for reference purposes.

Consideration was given 1o a need for reservoir storage Lo serve Lone Ranch. Inreview
of the Master Plan for Lone Ranch, it is proposed to construct a 500,000 gallon base
level water storage reservoir in Phase | of construction. This should remain a
requirement for approval of Phase I improvement plans.

Wastewater (Includes construction, contingencies, engineering, construction
management, legal and administrative costs.)

The original Facilities Plan considered al) wastewater costs from the Brookings
wastewater treatment plant to the Lone Ranch development. Lone Ranch has negotiated
to exlend wastewater service from their property to Carpenterville Rd. in the City. In
the April 22, 2004 referenced letter, HGE recommended that Lone Ranch provide 50%
of the wastewaler installation from Carpenterville Rd. to Moore St., and 23% of the
recommended waslewater improvements from Moore St to the wastewater treatment
plant. Original costs appear as follows for work necessary to accomplish Facilities

Plan recommendations:

1) 12" Force Main - Carpenterville Rd. to Parkview Drive

5,600 1f @ § 56.70 = § 317,520
2) Wastewater Pump Station $ 405,000
3) Force Main Appurtenances = § 33,250
4) Force Main Related Construction = § 111,375
5) 24" Main - Moore Stree! to Parkview Drive = $ 1,133,260
6) 27" and 36" Main - Moore Street to WWTP = & 1,641,400
Total Wastewater System Construction - 2001 Costs = $ 3,641,805
Inflation costs since 2001. ENR in 2001 = 6,395. ENR on
May 22, 2006 = 7,691. Inflation since original 2001 estimate
equals 20.3%.
Total Wastewater System Construction - 2006 Costs = $ 4,381,091
Based on the April 22 correspondence, Lone Ranch should pay
50% of items (1-5) for a current value of: $ 1,203,244
Based on the April 22 correspondence, Lone Ranch should pay
23% of item (6) for a current value of: $ 454,159
Total Needed Lone Ranch Wastewater Contribution = $ 1,657,403

o/l
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The Citv of Brookings should then be responsible for the following:

[y

50% of items (1-5) Tor w current value of: , 1,203,244

77% of item (0) for a current value of: $ 1,520,445
Needed Brookings Wastewater Contribution = 82,723,689

Our original analysis altempted to consider the Lone Ranch project in an identical
manner Lo every other development which has occurred in the City of Brookings, for
needed off-site improvements. Since growth is occurring both nside and outside the
City, and for improvements that benefit existing residents of the City, off-site
improvement costs should be shared. There are also other developments thal will
desire water and wastewater infrastructure from the City of Brookings, and these
should expect Lo pay for planned infrastructure on an identical basis to that proposed
for Lone Ranch. Each of these future developments should be considered in a similar
fashion to this analysis when they request service.

Proposed water and wastewater pumping and treatment improvements, and other major
improvements to each infrastructure were also considered. The recently adopted

Systems Development Charge Study incorporates needed improvements addressed in
Master Planning Documents for the city.

Please contact me if we can provide further information in this regard. We appreciate
the continuing opportunity to be of assistance to the City of Brookings.

Very truly yours,

HGE INC., Architects, Engineers,

Richard D. Nored, P.E.
President
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September 27. 2007

Ciy of Brookings
§9i Elk Drive
Brookings, OR 97415

aun John Cowan
Public Works Direcion
Re Lonc Ranch Deveiopment

Infrastructure Financmg Agreament

Project No. 0181

Dear John:

We have made a cursory review of the documents provided by Borax for the meeting
1o correspondence from this office, dated Apnl 22

next week. including references 2
2004 and June 6. 2006. Our review has included ani analysw of the previous HGE
correspondence, and 11 1s obvious thal Borax representabives are not correctly
interpreting recommendations from the two letiers. Staff needs 10 be aware of what the
letiers said. with the ciear understanding that the City Council did nol take action
regarding the staff recommendations. The recommended cost allocations are provided
as follows, which clearly differ substantially from current Borax proposals.

WATER

Borax would provide all costs of water mstallation Worth of Carpenterville Rd.
Borax and the City of Brookings would share recommended improvement costs
South of Carpenterville Rd. ona 50-50 basis.

SEWER

Borax wouid provide all costs of sewer insiallation North of Dawson Rd.

Borax and the City of Broolangs would share recommended improvement cosls
from Dawson Rd o Moore Strect on a 50-50 basis. This work includes costs
previously mcurred by the City of Brookings from Cnssey Crl. Lo Parkview Dr
Borax and the City of Brookings would share recommended improvement costs
from Moore St to the WWTP on 77% Cny. Borax bas:s.

200
23%

If we can offer further guidance i this regard. please give me a call. We appreciaie the
opportunity to be of assistance 1o the City of Brookings

Very truly yours.

HGE INC., Architects, Engineers.
Surveyors & Planners

Richard D Nored. P.E

President
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S MEMORANDUM

Office of the City Manager

GARY MILLIMAN

City Manager
TO: Mayor and Council DATE: lanuary 3, 2008
SUBJECT: GranVLoan Applications
Attached are the narrative portions of two grant/loan applications. We have been mnvited 1o
discuss these projects at a “one stop meeting” with the U.S. Department of Agneulture, Oregon
Economic and Community Development Department and other agency representatives, This
meeting was originally scheduled for January § in Salem. However, | received an additional
information request today, and we are unable to meet the response deadline to make the January
meeting. We have now been rescheduled for February 12. We also plan 1o have new sewer rate

study data by that date,

] am just providing this as informational at this time.

| /[//’ g _//(// Z)
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CITY OF BROOKINGS
COMMUNITY COLLEGE SEWER CONNECTION

$4,926,280

BACKGROUND 00

The City approved the Lone Ranch Master Plan in 26067 The Lone Ranch
Development will include construction of 1,000 new housing units and a
small commercial development on 553 acres of land within the City. One of
the provisions of the Master Plan is a developer gift of 10 acres of land
within the development to Southwestern Oregon Community College
(SWOCC) for use as a new satellite campus.

SWOCC, based in Coos Bay, has operated a small education center in
Brookings for 12 years. Current facilities...three classrooms and a small
office...are inadequate. The State has approved a $2.3 million grant and
SWOCC has allocated a $2.3 million match for a total construction budget
of $4.6 million for the first phase of a new campus on the Lone Ranch site.
The college project would consist of 20,000 square feet of classroom,
administration and support space and 300 parking spaces. The new facilities
would enable the college to offer more extensive programs leading to careers
in nursing in partnership with Sutter Coast Hospital. The college would also
offer customized hospitality and tourism related education, and general
education with a goal of enabling Curry County residents to obtain an
Associate degree while living at home. Annual enrollment is expected to
rise from 500 to at least 1,000 as a result of the project.

The College has developed preliminary plans for their project and has
sufficient funds to proceed with an initial phase of classroom and
administrative support facilities on the site. However, the College cannot
proceed until certain sewer collection facilities are extended or upgraded to
serve the southernmost portion of the future Lone Ranch development,
which is where the College site is located.

This sewer project would also facilitate the development of the initial
phase...approximately 150 units...of the Lone Ranch housing project and a
3.5-acre retall commercial center. Due to current economic conditions, the
Lone Ranch Development is not prepared to proceed at this time. It is
anticipated that, once development commences, the housing units will be

MeMD

(64)



constructed over an &-10 year period. The developer is in discussion with a
Jocal hospital concerning the development of an emergency clinic adjacent
to the college.

The City and the developer have already expended over $1.0 million in
extending water system infrastructure 1o serve the site.

PROJECT DESCRIPTION

The sewer project would consist of replacing 1,790 lineal feet of undersized
sewer main In central Brookings, construction of a sewer lift station and
approximately 3,900 lineal feet of new sewer main between Parkview Drive
and Carpenterville Road along Highway 101.

RELATIONSHIP TO ECONOMIC/COMMUNITY DEVEOPMENT
Community colleges play an important role in the economic health of their
communities by ensuring that workers have the skills that local and
prospective employers need to remain competitive. By offering programs on
a contractural basis for employers, community colleges are becoming the
primary providers of workforce training. The existence of quality and
flexible community college programs are an essential element of a

community economic development program and is, increasingly, a

significant decision criterion for businesses considering new investment in a
community.

Community colleges offer an affordable alternative for higher education.
Eamning power is enhanced by advanced education, and the economic well-
being of the community can be raised through the availability of locally-
based education opportunities. More local students will be encouraged to
continue their education by the existence of a quality local facility.

FUNDING NEEDED
The construction estimate for building the project is $4,926,280. Of this
amount, $2,810,927 is recoverable from the Lone Ranch developer. Thus,

the City is seeking grant funding in the amount of $2,115,353 and loan_,, , s (L//
funding in the amount of $2,810,927. The developer portion would be %/ﬂ/ AT
N

secured throung the Tormation of a loca] unp:rovement district. i d A

J’/ /// v Lpdre {///(/ Cﬂ}// ptFe W 2227 //ﬂ‘
Question: Could the City obtain grant funding for the entire project cost if f
the Lone Ranch developer agreed to enter into an affordability covenant for /
a portion of the housing units?

MEM D
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Russ Dodge, PLS
Stephen R. Cox

February 16, 2004

City of Brookings f"
898 Elk Drive
Brookings, OR 97415 =
Alln: Ed Wait ,

Economic Development Coordinator o
Re:  Lone Ranch Developrent

Project # 01.81 =
Dear Ed:

-

We have analyzed preliminary cost estimaies from the Lone Ranch Master Plan

prepared by OTAK, and made comparisons with the Water and Wastewater Facilities -
Plan to serve tiie Borax Development and Surrounding Areas, City of Brookings, ‘
prepared by HGE and dated Novermber 2001, In general, the two plans propose similar

- service to Lone Ranch, with the City of Brookings plan considering not only Lone =

Ranch, but other areas of existing and proposed deveiopment that must necessarily be
considered in planning for long range growth of the City of Brookings. In addition to

sizing differences for proposed facilities in the two plans, we also believe that cost -
projections for off-site water and sewer facilities in the Lone Ranch Master Plan are
low, and do not adequatety consider the difficulty and expenses of working in the right-

-

of-way for Highway 101. This will be en phasized even further with the fact that
ODOT is improving Highway 101 in the very near future, and major portions of these
planned improvements will be working along newly improved portions of the highway. -
Projected costs for Lone Ranch are necessarily prepared only to serve the Lone Ranc

development, in comparison to the City plan to make provisions for future growth

within the Brookings UGB, and there are cost savings with private construction in -
comparison to public construction. Construction for public works projects in Oregon

must follow OAR requirements and compensate workers with State Prevailing Wages.

Irregardless, we believe that the cost projections provided in the Lone Ranch Plan are -
not realistic in the Highway 101 corridor.

- Our cost projections and work tasks vary from the 2001 Water and Wastewater -
Facilities Plan to reflect better data available from the Lone Ranch Master Plan. In
consideration of the more current data, we provide the following cost projections and
recommendations for needed development to provide Brookings municipal water and -
wastewater facilities t6 Lone Ranch and Surrounding Areas.
-

For cost sharing purposes, it is assumed that shared off-site water and wastewater -
facilities will end at the entrance to the Rainbow Rock Condominiums; and that the
wastewater pump station to serve the Rainbow Rock Condominium development, and -
Lone Ranch, will be a portion of the shared facility costs. Cost estimates from the 1991
Plan have been increased for inflation, utilizing the current ENR index of 6,862, an
increase of 7.3% over 1991 values, for major portions of the work as presented. Total =
water and wastewater Facilities costs for each phase, with recommended cost sharing, - HZ ‘
appear as follows: -

A / /67 _
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Water

It is assumed that water distribution and storage exists (o serve present residents of the City of
Brookings. Capavity from (he existing system is not available to extend services beyond the
current service area. Proposed Improvements to serve growth outside of the present water
service areas should be shared amongst the potential benefici arics, with Brovkings paying for the
cost to provide service for growth areas North to the UGB and outside of the proposed Lone
Ranch Development. Developmeni costs for growih in surrounding areas can be reallocated as
growth occurs. Lone Ranch should be expected to provide off-site costs to benefit their
development. Itis recommended that shared facilities terminate at the entrance to the Rainbow
Rock Condominium project, and that Lone Ranch pay all costs of extending from this point into
their development.

Existing users that can connect 1o proposed water extensions will become ralepayers
immedialely, which will produce 4 revenue stream 1o pay a portion of debt service for repaymeit
of capital costs. Based on this reasoning, Lone Ranch should provide for 55% of the project cosi
of § 2,772,835, or § 1,525,060 of the Brookings water system’ expansion cost to serve this
development.

Table 1-1 Recommended Distribution Improvements
Preliminary Opinion of Probable Cost for Water Sysiem Expansion to Serve Borax Development and Future

Growth to U.G.B.

Estimated Project Cost

Descripiion - Unit Unit Cost Quantity Extension
12" Water Main LF $85.30 12,500 $1,066,250
16" Water Main LF $90.70 5,000 453,500
Boring - 12" Main and Casing ©OLF $550.00 60 $32,000
Boring - 16" Main and Casing . LF $700.00 60 ~ $42,000
Rock Excavation cYy $100.00 1,200 $120,000

ravel Surface Repiacement CcY $32.00 2,750 $88,000
Asphalt Surface Repiacement TON -$100.00 2,050 $205,000
Seeding 5Q $10.00 3,000 $30,000
Compaction Tesiing ~ EA $250.00 50 $72,500
Construction Subtotal 2,050,250
Construction Contingencies i $205,025
Engineering and Construciion $410,650

Cbservation ‘ ] $1 02,510

Legal and Administrative $5,600
Easement Acquisition
TOTAL | $2,772,835 |

m ADAMITEFTS ENCINFFRS. SURVFYORS & PLANNERS ;Z / Q /
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Estimates from the 2001 Water and W astewater Plan provided capacity for water improvements
to the following service arcas:

‘L'able 1-2 Potential Development Outside Current Brookings Service Area

Growth Qutside Lane Ranch Growih inside Lone Ranch
Estimated Equivalent Ponulation Estimaied Equivaient Papulation
Rainbow Rock 430
Rainbow Rock Traiier Park 128
Lone Ranch 3,072
, Gas Siation 5
Hotei . 68
SWOCC 607
Basin 4 1,725
Basin 4a 51
Basin 5 712
TCTAL 3,046 3,752
Percentage of Growth in
Planning Arca | 45% 559, ]

Wastewatsr

Waslewater system construction needs io serve Lone Ranch and Surrounding Arezs is more
complex than needs for water system improvements. Capacity in the Wwastewater system does not
exist {o service this area, and system expansion will be necessary to serve Lone Ranch,
surrounding areas, and growth within the present Brookings system. Systern needs North of
Moore Street can be cost shared in an identical fashion, and with the same approach, as proposed

for the water system. Qverall system expansion costs are shown in Table 1-3.

ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
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Table 1-3 Recommended Collection System Improvements
Preliminary Opinion of Prohable Cost for Praposed Gravily und Pressure Collection System Lo Serve Borax

Development and Future Growth North t¢ T.C.E.

Estimatled Project Cost

Description Unii Unit Cost Quantity Extension
36" Sewer Main LE $1B4.50 800 $147,600
27" Sewer Main LF $i155.50 5,300 $824,150
24" Sewer Main LF $139.00 3,600 $500,400
Manholes LA $3,500.00 25 $87,500
Boring (24" Main) and Casing LF $965.00 100 $96,500
Service Laterals iF $50.00 1,000 $50,000
Wastewater Pump Station EA $300,000,00 T $300,000
12" Forcemain LF $45.00 6,700 $301,500
Forcemain Fittings LS 5% OFFM § 1 $12,600
Air Release Valve and Manhole EA $4,000.00 6 $24,000
Rocl: Excavalion . CY $100.00 1,500 $150,000

{ Gravel Surface Replacement CY $32.00 1,600 $51,200
Asphalt Surface Replacement TON $100.00 1,200 . $120,000 -
Seeding sQ $10.00 2,000 $20,000
Compaction Testing EA $250.00 30 $7,500
Construction Subtotal $2,692,950 .
Construction Contingencies $269,295
Engineering and Censtruction $538,590 .
Observation
Legal and Administrative : $134,645 -
Easement Acguisition AC $500.00 6 . $3,000
TOTAL _ $3,638,480

The 27" and 36" sewer mains, 13 manholes, 700 cubic yards of gravel surfacing, 550 tons of
asphalt, and 15 compaction tests will be needed downstream from Moore Street, and costs need
to be shared differently than for the remainder of the project. Project costs North of Moore Street
total § 2,160,700, and should be shared 55% for Lone Ranch, or a total construction cost of

$1,188,385.

In addition to construction costs North of Main Street, the cost of line replacements South of
Moore Street should be shared by the catire Brookings community, and by Lone Ranch and
Surrounding Areas. Current population estimates for Brookings, Lone Ranch and Surrounding
Areas is estimated at 13,152 residents. The analysis for potential development inside Lone
Ranch anticipates a population equivalent of 3,752 residents. Usage should be shared on a
proportionate basis for this section, or 3,752/13,152 = 28.5% of the cost should be paid as
off-site improvements for the Lone Ranch Development, a total of $ 421,165,

QXCHITECTS, ENGINEERS, SURVEYORS & PLANINERS (2 / b / 0 /
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Our analysis proposes off-site water and wastewaler costs for Lone Ranch us follows:

Lone Ranch Share of Developed Facilities
Water
Wastewater Improvements North of

Moore Street $1,188,385
Wastewater Improvements South of '

Moore Street $ 421165

Total Lone Ranch Share of Off-Site » 3,134,610
Capital Improvemenis

$ 1,525,060

Tolal Brookin es Share of Off-Site § 3,276,705
Improvements

Please

ase contact me if we can provide further information in this regard. We a

ppreciate the
opportunity to be of continuing assistance to the City of Brookings. '

Very truly yours,

n e

C., Architects, Engineers,
5 & Xlanners™

Richard D. Nored, P.E.
President

c. Leroy Blodgett, City Manager

Leo Lightle, Community Develonment Director

RDN:sc
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935 Marina Heights Road, Brookings, OR 97415 « 541 469-2377 ¢ pjctechasar.com S

May 30, 2008 «

Brookings Planning Commission TR

CITY OF BROOKINGS r 4{"’:,.,,

898 Elk Drive \/4/]/ : . ci"q,; ) A
C;}A" /é‘//d,

Brookings, OR 97415
Dear Madame Chair & Commissioners:
Regarding extension of MPD-1-04, | would like you to consider the following:

Since this Master Plan was approved nearly four years ago, there have been significant changes in
conditions, changes that do not justify an extension according to BMC 17.70.120.

First, throughout the Findings document, Borax MPoD, October 25, 2004, reference is made to
“A 100" wide transmission line corridor”—the corridor used by Coos-Curry Electric, our local

utility.

In several places in the findings, it is also stated:
“67% of the site is dedicated to open space, either as stream corridors, wetlands, the transmission

line corridor or buffer areas.” In other words, the transmission line corridor was four years ago

counted as “open space.”

But since 2004, Coos-Curry Electric has made a commitment to remove that transmission line
from the Borax property. That not only means a reduction in the amount of open space in the
Findings, but aiso a profound change in the physical character of the property that ultimately

impacts the master plan.

Another significant change since 2004 in the MPoD relates to public services and utilities. In the

Findings, it states:
“The water supply to each phase of the project, to the Rainbow Rock Condominiums and to the

rest of the City will remain adequate.

The Findings further state:
“Any water withdrawals from the Chetco River will be within that allowed to the City, consistent

with protection of the estuary. There is no negative impact on the estuary or its wetlands and the
development is consistent with Goal 16.” -

But since 2004, new issues have emerged regarding the Brookings water supply. The first stems
from a protest of Brookings’ Chetco River rights made by Water Watch. This means that the city’s
secure water rights are currently only 5.1 cfs, an amount that the city’s engineering consultant stat-
ed in 2006 is far less than adequate to meet the needs of the Borax property and the rest of the

city.

. This information from the engineers that the future water supply would not be adequate was not
considered by LUBA in 2004. Today it represents another element of change that should result in

denial of this extension.
(more)
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Further complicating these serious water rights issues is the current regional ban on salmon fishing,
another new condition which makes future expansion of Brookings’ water rights even more unlikely.

in the 2004 Findings, it is also stated:
“The developer will provide all on-site infrastructure needs consistent with City standards (as modi-

fied by the approval) and participate in the off-site public facilities to ensure the orderly provision of
public facilities and services necessary to the property.”

The word “participate” meant that Borax would share in the cost of extending sewer and water lines
to its property. But, in extending sewer lines, the U.S. Borax record of cost-sharing has fallen far short
of its earlier agreement. This is a change that has already cost Brookings taxpayers about $700,000,
costs that the Findings said would have—and should have—been paid by the property owner.

In summary, it is obvious that conditions have indeed changed since this MPoD was approved nearly
four years ago. The request for an extension should be denied until the issues arising from all new
conditions can be addressed and corrected.

Sincerely,

Pete Chasar

(72)



Q*/a/
%
&
3

Allan F. FHaddox, Chairman

Rainbow Rock Condominium Homeowner’s Association
Pacific Vista Condominium Association

17744 N. Flwy 101 #100

Brookings, OR 97415

.

Dianne Morris, Planning Director < _/’",/,{\

May 30, 2008

City of Brookings y .
898 Elk Drive f Ko
Brookings, OR 97415 o o, L
b, Ay
A I ) /(,/1 /
Re: Qf;(!, ). '
Lone Ranch Ay P
IVIPOD ]"04 3 61('!;
al

Dear Ms Morris;

| appreciate receiving the notice of the June 3, 2008, Public Hearing regarding the time extension
in the matter of File No. MPD-1-04, known as Lone Ranch Development.

When the Planning Commission considers the request for a two-year extension to the MPod, it
has two options: at its discretion it may either extend the MPoD for two additional years without
changes, or it may deny the request without cause.

Rainbow Rock Condominium Homeowner’s Association and the City of Brookings have -
enjoyed a good neighbor relationship for the past 24 years. It is my hope that if any of the
conditions of approval are reconsidered, the Commission will continue to enforce the protection
of our water quality.

Rainbow Rock’s primary concern has always been the protection of our water supply. The
Oregon Department of Environmental Quality established the Rainbow Rock Condominium
Drinking Water Source Area by the formation of Public Water System No. 4101361, We ask
that the City of Brookings continue the protection PWS #4101361.

In a May 21, 2003 DEQ Source Water Assessment Results report, the managed forest land was
identified as Higher Risk Level from contaminated sources. The mining or gravel pit operation
was identified as Moderate Risk Level. A copy of the report has been included for your
information.

The identified potential impacts were listed as follows:

1. Cutling and yarding of trees may contribute to increased erosion, resulting in
turbidity and chemical changes in drinking water supply.

2, Over-application or improper handling of pesticides or fertilizers may impact
drinking water source. .

3. Spills, leaks, or improper handling of chemical. Risk reduced to Moderate

because any wastes generated in mining operation appears to only be from
heavy equipment may impact the drinking water supply.

Because construction of a geo-technical investigation access road built by Borax within the
project site in 2004 deposited a large amount of silt into our inlet pond, Rainbow Rock found it
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necessary to acquire equipment to monitor the turbidity and amount of suspended solids in our
incoming water. Run-off from the watershed area into our water source pond will be compared
with the water quality history these monitors provide.

As a condition of the Master Plan, Rainbow Rock presently has review status for any
development plans to evaluate the impact of the grading and drainage on our water treatment
plant and water quality. We look forward to working with the City of Brookings on the review
process for any plans that are submitted.

Should the Planning:Commission decide to re-evaluate elements of the project, some issues that
., .we hope will have additional discussion are as follows:

1. Highway 101 traffic impacts from Lone Ranch 1o Easy Street.

2. Lack of Park Sites to accommodate the projected population from the 1000 Lots.

3. Street Widths and the ability of the areas being serviced during police and fire
emergencies.

For more than twenty years, the residents of Rainbow Rock Condominiums have enjoyed the
beautiful, natural environment in and around Brookings. We want to protect and continue this
wonderful lifestyle, and look forward to continue being a part of the Greater Brookings
community.

I appreciate this opportunity to submit my comments for your consideration.

Al Haddox
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‘SOURCE WATER ASSESSMENT
SUMMARY BROCHURE

RAINBOW ROCK CONDOMINIUMS
PWS# 4101361

WHAT IS A SOURCE WATER ASSESSMENT?

The .Source Water Assessment was recently

completed by ithe Department of Environmental
. Quality (DEQ) and the Oregon Department of
Human Services (DHS) to identify the surface
mneas (and/or subsurface .areas) that supply water
"o Rainbow ‘Rock Condominiums® public water
system intake and o inventory the potential
contaminant sources that may impact the water

supply.

WHY WAS IT COMPLETED?

The Source Water Assessment was completed to
provide information so that Rainbow Rock
Condominiums’  public =~ water  system
staff/operator, consumers, and community
citizens can begin developing strategies to
proiect the source of their drinking water, and to
minimize future public expenditures for drinking
water treatment. The assessment was prepared
under the requirements and guidelines of the
Federal Safe Drinking Water Act {SDWA).

‘WHAT AREAS ARE INCLUDED IN RAINBOW
ROCK CONDOMINIUMS’ DRINKING WATER
PROTECTION AREA?

The drinking water for Rainbow Rock
Condominiums is supplied by an intake on an
unnamed creek. This public water system serves
approximately 80 citizens. The intake is located
in the Whaleshead Creek Watershed 'in the
Chetco Subbasin of the Southern Oregon
Coastal Basin., The geographic area providing

water to Rainbow Rock Condominiums’ intake .

(the drinking water protection area) extends
upstream approximately one mile in a northerly
direction and encompasses a total area of 0.24
square miles. The boundaries of the Drinking
Water Protection Area are illustrated on the
figure attached to this summary.
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WHAT ARE THE POTENTIAL SOURCES OF
CONTAMINATION TO RAINBOW ROCK
CONDOMINIUMS’ PUBLIC DRINKING WATER
SUPPLY?

The primary intent of this inventory was to
identify and locate significant potential sources
of contaminants of concern. The delineated
drinking water protection area is primarily
dominated by forest management land use. The
potential contaminant sources that may effect
the watershed include managed forest lands, a
transportation corridor and a borrow pit. This
provides a quick look at the existing potential
sources of contamination that could, if
improperly managed or released, impact the
water quality in the watershed.

‘WHAT ARE THE RISKS FOR OUR SYSTEM?

One potential contaminant source, the managed
farest lands, was identified within the drinking
water protection area. The forestlands are
located in “sensitive areas”, and pose a relatively
higher risk to the drinking water. The sensitive
areas within the Rainbow Rock Condominiums
drinking water protection area include areas with
high soil permeability, high soil erosion
potential, high runoff potential and areas within
1000’ from the river/streams. The sensitive areas
are those where the potential contamination
sources, if present, have a greater potential to
impact the water supply. In addition, two
potential contaminant sources were identified
just outside of the drinking water protection
area, These potential sources are included in this
inventory because.they pose a moderate to high
degree of potential contarnination risk to the
drinking water supply... The information in this
assessment provides a basis for prioritizing areas
in and around our community that are most
vulnerable to potential impacts and can be used
by the Rainbow Rock Condominiums

.community to develop a voluntary Drinking

Water Protection Plan.

NEED MORE INFORMATION?

Rainbow Rock Condominiums' Source Water
Assessment Report provides additional details
on the methodology and results of this
assessment. The full report is available for
review at:

Contact the Rainbow Rock Condominiums® staff
if you would like additional information on
Source Water Assessment results.
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SUPPLEMENTAL PACKET

for

EXHIBIT C

PLANNING COMMISSION MTG.
June 3" — File MPD-1-04

NUMBER ' bocumENTs:
EXHIBIT DATE: FROM: OF
C: ' ' ’ PAGES:
Catherine Wiley
C-1 June 2, 2008 | 96370 Duley Creek Rd. 17 3 page letter + 14 page
Brookings, OR 97415 attachments
James Brown, Attorney
C-2 June 2, 2008 | CRAG Law Center 22 6 page letter +
917 SW Qak St. Ste.417 15 page attachments
Portland, OR 97205
Jason Wood 1-page e:mail to
C-3 June 2, 2008 | SOCC 1 D. Morris, Planning
420 Alder Street Director
Brookings, OR 97415
2 pages: | FINAL ORDER for
C-4 June 2, 2008 | Dianne Morris, MPD-1-04-Extension
Brookings Planning Director and
2 pages | FINAL ORDER and
4 pages | Conditions of Approval
from
MPD/Remand
August 2005
Genc O. Emre, Project Mgr. of 5 page letter
C-5 June 3, 2008 | OTAK 27 pages + Memo and
17355 SW Boones Ferry Rd attachments from
Lake Oswego, OR §7035-5217 3all Janik, Attorney
Kalmiopsis Audubon Society
C-6 June 3, 2008 | Ann Vileisis, president 2 pages 2 page letter

P. O. Box 1265
Port Orford, OR 97465

P/Forms-MPD-1-04 exhibit form
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) ”/ .
Catherine Wiley /’:{/7, A 4
96370 Duley Creck Road ‘ (’)/, .
Brookings, OR 97415 4',7")

Phone/FAX 469-1962

May 31, 2008

To: Brookings Planning Commission

898 Elk Drive, Brookings, OR 97415
Re: Application for Extension of the Borax/Rio Tinto Master Plan of Development
Madam Chair and Commissioners:

BDC 70.120 stipulates provisions for the expiration, or potential two year
extension, of a master plan of development (MPoD). Itis clear the criterion for extension
is that the Planning Commission finds that *..con ditions have not changed...”.

Mr. Weast's request (dated 4/29/08) for a two year extension on behalf of
Borax appears to attempt to redefine, modify or impose his own interpretation of the
term “change”. Accurately defined, or stated, “change” is to “make or become different”.
Synonyms include: “vary”,” alter”, and “modify”. The public needs to trust that the
Planning Commission will apply the existing definition. Those of us providing
documentarion of changes related to the conditions of the Borax MPoD view them to be
significant and of critical concern to the citizens of Brookings and its surrounding
communities.
1 Non-compliance with Agreements and Requirements of Goal 5

Correspondence from Dennis Griffin, PhD, RPA, State Archaeologist (dated

10/16/2006) documents a change in agreements made with Borax regarding the

protection of “significant cultural sites” on the property. Dr. Griffin references

Borax’s non-response to their mutually agreed upon discussion with the State

Office of Historic Preservation proposed for 2005. (Attachment A)

Further, the City of Brookings has never conducted an inventory of the annexed

Borax property, as required for the Comprehensive Plan. This inventory could

significantly change development plans.

2. Water and DEQ Requirements
Al Haddox, Chairman of the Rainbow Rock Service Association, in his letter to

(former) Dean Goergen, dated 3/8/07, states, « .with construction of preliminary
roads for geotechnical investigation, substantial contamination of our water
supply has already occurred.” Further, that, “In October of 2004, Rainbow Rock
proposed to dedicate all lands, water treatment and pumping facilities, 75,000
gallon water tank and site and water rights to the City of Brookings in exchange
for annexation and connection to the city system. With the current city fee
structure, connection fees far exceed any benefit to Rainbow Rock. 1t is in our
hest interest to maintain our existing operating system, but we cannot permit it
to be destroyed.” (Attachment B -1)

DEQ has designated the Rainbow Rock Condominiums’ Source Water as PWS#
4101361, Their Drinking Water Protection Arca is accompanied by a map and list
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of potential contaminant sources. (Attachments B-2, a,b,c). This geographic area
has not been addressed, nor delineated on maps of the Borax MPoD.
(Attachment B-2, d)

The change in Rainbow Roclk’s decision to maintain their designated source
water and the fact that their Water Protection Area has not been included

on the MPoD maps are significant changes.

DEQ Natural Resource Specialist, Ruben Kretzschmar has written a letter to
Gene Emre, OTAK Project No. 13540-Lone Ranch Property/US Borax, dated
1/16/07, citing warnings and permit violations. The activities cited for non-
compliance include their installation of water mains, sanitary sewer and power
conduits along the Highway 101 right of way. The DEQ requirements include
completion of applications/forms for compliance with: storm water regulations
for construction activities; land use compatibility; crosion and secliment control,
cte. In order to correct OTAK’s violation, the completed applications/forms were
to be submitted by 2/1/2007. (Artachment B-2, ¢) There were no records of the
applications or forms in the Ciry's file, per email correspondence with the City's
Public Works Director and Planning Director. Clearly, noncompliance with and/
or violations of State Permitting requirements constitute significant changes in
any agreement with the City, particularly when the City is to; ultimately, “take
over” these components of infrastructure.

Coos- Curry Electric Co-op (CCEC) and the MPoD Land Use Designation
In review of documents from the Borax/UGB annexation and MPoD approvals,
chere is no reference to infrastructure for electricity, nor verified availabiliry of

electrical supply and proportionate costs. In fact, during verbal testimony, Borax

representatives touted the “gencrosity” of Borax in granting the right of way for

CCEC's transmission lines.
This right of way constitutes over 2.32 miles in length, and 100 feet in width; or,

total of 1,225,150 square feet. This is more than enough land for over 204 urban
lots. In the MPoD, this arca is designated as “Open Space”, based on the presence
of the wires, and in certain areas, the presence of the endangered Western Lily.
Subscquent to the MPoD approval, it has been discovered that the CCEC and
Borax signed a contractual lease agreement on 1/10/1977. Excerpts from this
contract state the term of the Jease to be ninety-ninc (99) years, and the

« “LESSEE” (CCEC) agrees to construct, operate and maintain electrical
distribution lines to any and all buildings that may hereinafter be constructed by
“LESSOR” (Borax) its successors and assigns, during the period of this lease, on
any of the property now owned by “LESSOR™...". (Attachment C-1)

This contract obviously constitutes an untenable and unacceptable financial
burden for the owner-members of the CCEC. This contractual lease agreement
would constitute a multi-million dollar “change” for all the owner-members of
CCEC throughout Coos & Curry Counties.

However, Roger Meader, CCEC CEO, has stated it is the intent of CCEC to
«etire” these lines from the Borax/Rio Tinto property. This decision is based on
the need to rebuild the existing transmission line because of aging materials
which are all close to failing, or have already failed. Per Mr. Meader, “Plans for the
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Rio Tinto property continuc to evolve and change almost on a monthly basis.”

(Attachment C-2)
This would make the lease agreement null and void and thereby constiture an

enormous change for any development plans.

It is requested that the Planning Commission deny this request for extension of the
Rorax MPoD, based on thesc significant and documented changes. T hank you.

Sincerely, / %L;rvc.—\’ %

Catherine Wiley

(81)

L)



: Uﬁf’eg O’l}_ Parks and Recreation Department
by g3 = State Historic Preservation Office
/ 725 Summer St NE, Suite C
Salem, OR 97301-1271

(503) 986-0707

FAX (503) 986-0793

www. hed.state.orus

Theodore R. Kulongoski, Governor

18 Octlober 2006

City of Brookings
City Council

898 Elk Drive
Brookings OR 97415

Re: Proposed sale of Lone Ranch (U.S. Borax) property

DNear City Council:

Our office recently received an article (October 4, 2006:1) from the Curry Coastal Pilot
regarding the proposed sule of the Lone Ranch property by U.S. Borax to Desert Sun
Development of Bend. In the headlines of the article I read that the company Vice-
President has stated that “We’ll be logging trees and crushing rock immediately as soon
as the cash changes hands.” Having had previous discussions with U.S. Borax and your
city regarding this project in 2004 I wanted to write your office to be sure that cultural
issues regarding the Lone Ranch property are forwarded to any new land owner so that
future development activities will not adversely affect any significant cultural resources.

The last discussion regarding the Master Plan for the Lone Ranch development that our
office was aware of did not involve any site-specific planning arcas that would be in
conflict with any cultural resources that exist on the property. Flexibility in design and
sufficient land in which to allow modification of later structural placement in cases of
future conflicts appeared 1o have been foreseen and built into the existing ordinance and
plan. Potential conflicts with cultural resources located within the Lone Ranch property,
and steps needed to avoid or mitigate any adverse effects thalt may occur during future
stages of development were, however, unable 10 be highlighted until US Borax drafted a
detailed development plan for review. The next stage in their development plan called for
such a discussion. which was proposed for 2005. No _word bas reached our office
oncerning such a proposal since our 2004 meeting_and we want to_be_sure that apv
futare owner of the property is aware of the cultural concerns that have been mentioned
report and by several western Oregon Tribes.
Any future owner of the Lone Ranch property needs to be aware that all known sites need
to be evaluated and either avoided or mitigated prior to ground disturbing activities
occurring in these areas. The headlines of the recent article suggested that Desert Sun
Development may not be aware of any potential conflicts o development of all Lone
Ranch lands and we want to be sure that this issue is brought to their atlention early on so
that disagreements with tribal and local groups do not later derail the project.

We look forward to hearing from US Borax or the new land owner regarding any future
development of the property and will work with them to insure that all significant cultural ,‘4 )

Sites are protected. If you have any questions regarding the above comments or would
. " 1y e
i, o PEEE:
. n > 1 G »
734100807, k“\o_&\w )K @:‘,Q‘b 6:4' s (e &@Zéﬁgb
o 7 Q

T
(82) et par




[

Lruryd o

L

o o Yy e y
: T s Y //M-ﬁ»‘ e
T LS / 4

like additional information
convenience.

Sincerely,

Denni¢ Griffin, Ph.D, RI7A
Slale Archaeologist

(503) 986-0674

dennis. eriffinf@state.or.us

ce. Roper Roper, SHPO

from our office, please feel free to conlacl me al your
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Al Haddox
17744 N, Hwy 101, #100
Broolkings, OR 97415

March 8, 2007

Dean Peggy Goergen
Southwest Oregon Community Collsge
420 Alder Street
Brookings, OR 97415
Via e-mail: peoergen@socc.edu

Deer Denn Goergen,

Curry Coastal Pilot printed an article “College inks denal for new Brookings campus™ indicating SOCC is actively
pursuing the development of the new campus for Southwestern Oregon on the Lone Ranch Development property.
Laat year, documentation was dolivered to you by Rainbow Rock Condominiums that the Oregon Departinent aof
Environmental Quality had designated this arer & Drinking Water Protection Arca, PWS 4101361,

Rainbow Rack Condominiums hus successfully -operated its water system for over 20-years. The proposed site of
the 10-acre parcel is located in o designated sensitive area posing & higher risk to the drinking water.” It Is reasaonable
to aasumo that uny development within the designated site will contuminate the Rainbow Rock Condominium water
supply. The Drinking Water Protection Ares, PWS 47101361 has beon identified in the Source Water Assessment,
prepared by ODEQ, as high soll permeability, high soil erosion potential, high runoff patential, and within 1000-feot
from streams.

Alrendy, wlth the construction of preliminary roads for geotechnical investigation, substantia] contamination of our
water supply he alrsady cccutred. These occurrences have been reported fo the Oregon DHS & DEQ. They have
sent letters of violation to the property owners. The state agencies are aware of the sensitivity of the aree and the
impact disturbances will have on the designated Drinking Water Protection Ares.

In October of 2004, Rainbow Rock proposed to dedicate all Jands, water treatment and pumping facllities, 75,000
gallon water tank and site, and water rights to the City of Brookings in exchange for annexation and connection to
the city system. With tho current city fee structure, connection fess far exceed any benofit to Reinbow Rock. 1tis in
our best interest to maintain our existing operating system, but we cannot permit it to be destroyed.

As 1 indicated lnst year in our telephone conversation, Rainbow Rock supports & new SOCC campus in Southwest
Oregon. Having the campus located across the highway would add to local traffic, but would also add the
convenience of educational programs cloge to the units, Rainbow Rock does not want to be seen as an obstruction to
thie new facility, but our existing watar facility is vital to our existence. It muat be protected.

The Lone Ranch Site cauld require SOCC to provide extensive mitigation measures to protect our water system, and
the libility for any future contamination would be placed on SOCC. My request is that SOCC investigates other
sites that can equally serve the community without destroying our water system or exposing SOCC to needless
liability, Other sites would have Jess impact on designated sengitive arons, and would not impact on existing public
water system,

Representatives of Reinbow Rock will be giad to meet with you to resolve this conflict.

Respectfully spbmitta

Al Haddox
Chairman,
Rainbow Rock Service Association

Ce:  Pat Sherman, Mayor, City of Brookings, Fax: 541-469-3650
-Ghristy-Sewell-Oregon-DEQ; sewell.christy@deq.state.or.us ‘&\M. -
Scott Curry, Oregon DHS, Scott.G.Curry@satate.or.us i

Mike Meszaros, Curry Health Dept,, meszarosm@co.curry.or.us
Tom Hubka, Curry Coastal Pilot, thubka@currypilot.com
Jim Stigamire, Cheirman, PVCA, jstigamire 1 4@gmail.com
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SOURCE WATER ASSESSMENT
SUMMARY BROCHURE

RAINBOW ROCK CONDOMINTUMS
PWS # 4101361

WHAT IS A SOURCE WATER ASSESSMENT?

The Source Water Assessment was recently
completed by the Depariment of Environmental
Quality (DEQ) and the Oregon Department of
Human Services (DHS) to identify the surface
arcas (and/or subsurface arcas) that supply water
to Rainbow Rock Condominiums’ public water
system intake and to inventory the potential
contaminant sources that may impact the water

supply.

WHY WAS IT COMPLETED?

The Source Water Assessment was completed to
provide information so that Rainbow Rock
Condominiums’ public ~ water system
staff/operator, ~consumers, —and community
citizens can begin developing strategies to
protect the source of their drinking water, and to
minimize future public expenditures for drinking
water treatment. The assessment was prepared
under the requirements and guidelines of the
Federal Safe Drinking Water Act (SDWA).

WHAT AREAS ARE INCLUDED IN RAINBOW
ROCK CONDOMINIUMS’ DRINKING WATER
PROTECTION AREA?

The drinking water for Rainbow Rock
Condominiums is supplied by an intake on an
unnamed creek. This public water system serves
approximately 80 citizens. The intake is located
in the Whaleshead Creek Watershed in the
Chetco Subbasin of the Southern Oregon
Coastal Basin. The geographic area providing
water to Rainbow Rock Condominiums’ intake
(the drinking water protection area) extends
upstream approximately one mile in a northerly
direction and encompusses a total area of 0.24
square miles. The boundaries of the Drinking
Water Protection Area arc illustrated on the
figure attached to this summary.

WHAT ARE THE POTENTIAL SOURCES OF
CONTAMINATION TO RAINBOW ROCK
CONDOMINIUMS PUBLIC DRINKING WATER
suprLy?

The primary intent of this inventory was Lo
identify and locate significant potential sources
of contaminants of concern. The  delineated
drinking water protection arca is primarily
dominated by forest management land use. The
potential contaminant sources that may effect
the watershed include managed forest lands, a
transportation corridor and a borrow pit. This
provides a quick look at the existing potential
sources of contamination that could, if
improperly managed or released, impact the
water quality in the watershed.

WHAT ARE THE RISKS FOR OUR SYSTEM ?

One potential contaminant source, the managed
forest lands, was identified within the drinking
water protection area. The forestlands are
located in “sensitive areas”, and pose a relatively
higher risk to the drinking water. The sensitive
areas within the Rainbow Rock Condominiums
drinking water protection area include areas with
high soil permeability, high soil erosion
potential, high runoff potential and areas within
1000’ from the river/streams. The sensitive areas
are those where the potential contamination
sources, if present, have a greater potential to
impact the water supply. In addition, two
potential contaminant sources were identified
just outside of the drinking water protection
area. These potential sources are included in this
inventory because they pose a moderate to high
degree of potential contamination risk to the
drinking water supply... The information in this
assessment provides a basis for prioritizing areas
in and around our community that are most
vuinerable to potential impacts and can be used
by the Rainbow Rock Condominiums
community to develop a voluntary Drinking
Water Protection Plan.

NEED MORE INFORMATION?

Rainbow Rock Condominiums’ Source Water
Assessment Report provides additional details
on the methodology and results of this
assessment. The full report is available for

review at:

Contact the Rainbow Rock Condominiums’ staff
if you would like additional information on
Source Water Assessment results.

k\é\ac&\\wu& %'2‘ o
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Source Water
Assessment Results

Rainbow Rock
Condominiums’ Drinking
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Applicant:

U. S. Borax

Assessor's No:

40-14 & Index, Tax Lots 2400, 2402

, and a portion of 2402 |

|

Size. 553 acres
L ocation: East of Hwy. 101 and north of Carpenterville Road
Zone. MPD-Master Plan Development
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Department of Environmental Quality
Western Region Coos Bay Office

381 N Sccond Street

Coos Bay, OR 97420

(541) 269-2721

FAS (541) 264-7984

January 16, 2007

Gene O. Emre, Principal

Olak

17355 SW Boones Ferry Road
Lake Oswego, Oregon 97035-5217

RE: - WQ- Curry County
Lone Ranch Property/US Borax — Otak Project No. 13540

WL-WQ-WR/CB-2006-077

- Dear Mr. Emre:

sponse of December 7, 2006, to my Warning Letter of November

" Thank you for your re
13, 2006, concerning the activities at the US Borax property north of the City of

Brookings, Oregon.

In your response, you pointed out that the impact during this last portion of the project
was less than three-quarters of an acre, which is less than the one-acre threshold requiring
2 NPDES 1200-C permit. Thank you for this information and attached pictures.

However, you also pointed out that in 2005, your contractor installed water mains,

sanitary sewer, and-power conduits along the right-of-way of Highway 101 as part of the

development for this property.

The requirement for obtaining the NPDES 1200-C permit also includes activities that
disturb less than one acre that are part of a common plan of development or sale if the
larger common plan of development or sale will ultimately disturb one acre or more and
may discharge to surface waters or conveyance systems leading to surface waters of the
state. Oregon Administrative Rules (OAR) 340-045-0015 and 0033(5) requires all
owners or operators responsible for these sources 10 regisier under this permit or obtain

an individual permit.

Since these two projects are part of the larger development activities for this property and
. it now appears that more than one acre has been disturbed, ] am again requesting that you

submit a completed NPDES 1200-C application and fee to DEQ. ] have enclosed.an

application for your convenience. The NPDES 1200-C application or NPDES Storm

Water Regulations for Construction Activities November 2002 includes the 1200-C

Permit Application Form; Land Use Compatibility Statement Form; Erosion and

Sediment Control Plan Worksheet; and Notice of Termination Form.

‘S\Q\Oé\l\‘«\ujt %"Z, e
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T am requesting that the completed application be submitted to DEQ by February 1, 2007,
in order fo correct this violation. If you need assistance in completing this application,
please contact me at 541 .269-2721, ext 23.

Sincerely, ,

o . /
{i{..v,a-'.(.‘r\__.[_,'/ (/ . .:4’:-1.’ /,J
Ruben Kretzschmar

Natural Resource Specialist

Cc:  John Blanchard, WQ- Medford
Curry County Planning Department
City of Brookings Planning Department
Timothy V. Ramis of Ramis Crew Corrigan, LILP, Attorneys at Low

e ] § ,“ H ’_.""
58 AomiboiA
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* tion of the'State 'of' Oxegon, hm'einafter-reforrad to as "LH.. 9L,

INDEN BR- 4@ PAGE G55

n LEASE,
THIS LEASE ia made thl : '3_.1;;3 day of January, 1977, by and between
UNI l'LD STATL».) BORI\Y & C‘I’IT‘M]OAL CORPORATION, a Nevadu corporation,

.‘JuOCiU.MOX‘ in Lntorost to BORI\X C,ON JOQLIDATED LIMITI‘D, hereinafter referred to ha

V "LES'JOR" ' Emd CO08- URRY L‘I.P(' STRIC COOPERATIVE, INC,, & oooporative oorpora-j

DLSQ TIQN QF LANDE: LEAﬁET‘);

"LESSOR" leaﬂaa o "LI.SSI:E" the following desaribed premise:s Hituatead

E in Curry Oounry State of Oregon.

A strip of landm_l’g_qa foat in width having ag its oenreriine the followlng coursé:
Beginning at a point 572 feet North of the Fast Quarter (E1/4) corner of

Seotion 26, Township 40 South of Range 14 West of the Willamette Mearidian,
Gurry County, Oregon; thence North 60° 47 ‘Wost 1,640 feel more or lesg to

a point.that les 1,371.7 feat North and 1 459, 7 fpel West of the Fast Quarter
(1/4) corner of Bectlon 26, gaid Township and Range; thence North ?10 57" .
‘West 2,066 fest; thence North 39° 0! West §,489 feet; thente North 1° _4_{.'”_
Bast 102 feet to a point that ie 50 Teet East of the Northwest Cornar of Section
9%, said Township and Range; thenoe cantinuing North 1°.44' Rast 2,760, 5 feel
Lo & poifit that s 507Teet Bagt of the Wegt one Quarter Corner of Section 14,

said Township and Range and terminating at said point.

: PURPO% or LEASB'

The premises harein leased are for "LESSEE'S" constrncticm, mconstruc‘cion,
maim:enance and operation of elaotrioal power lines and supporta for sald power ne,
"LESbEE“ shall have the right to out trées emcl brush on seid str'ip consigtant with
sa.‘r«: operation af aaid eleotrioal power line :bei.ems algo, to c'ut down or remove

dead or weak or danqarous trees next; to sald strip Lhatv are tall enough to strike said

gyatam in fallinm during the period of this leage no habﬁ:ét:iohs ghall be oonstructed

by "LESSOR". upon.said strip for sufety reagons ;

Page |
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TERW_OF LEABE; |
The term of ﬁhls".].m.&ﬁe' ghall _be' a period of ninmtﬁn?no (99) years from the.
.- date he'.reof 3 L . ;- |
AQ__C'-:SS AND: EGRESS M |

- "LLSSLI‘" ahall hava 'the right to uge o}.wung access and ogregs roads on

"LESSOR S" lands to said ﬂtri,p ior the purposes mentloned hereinabove,

5 Ak A.. ..“ L TN
it

In oo;sideration of the lease rights heroin granted by "LESHOR",
"LESSERY .agra@s to construct, operate and maintain olectrical distribution lines '
to any and all buildings that may hereinaiter ba. congtructed by "LESSOR", its
sucoesaoré and asaigns, durlng the period .of this lease, on any of fha property
now owned by "LESSORY In Sections 14, 23, and 26 of Townghip 40 South of
Range 14 West of the Willamette Maridian, Curry County, Oregon,-

DPRESERVATION OF PROPERLY:

“"LESSEER" will follow the Qregon Forest Practices Aot in the uge of the
aﬁrip la;qsed, and aocmésl and agra;s r‘oada, ahd shall cooparate with "LESBOR"
on gate loo}*a and pragervation of "LESSOR'S" lands,

LRIy , o

"LESYEE" agrees to indemnify "LESSOR" and hold "LESSOR" harmless from
all ¢laims, actions, )u_'d.gma:nts, po..naltie;s, d-zl;ﬁuges, and the costy of defanding
againat the same, arising out of or ragulting from the exercise by "LESSEE" of any
of ite rights, powers or privileges granted herein or the omia sion to perform any

of the ohligations lmposed upon it herein.

Lense - Page 2
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‘\4

., T e 49! pacE 457

ABANDONMI‘N'J‘ BY "LI.SF)LI‘." ,

In the.event that: ‘rhe premiaos homin loased mo not ussd by "LLBS].B"
its *;uooansorﬂ cmd asaigns £or & oonunuouﬂ perlod of one (1) year for the
"purponoa lmreinabova sm forth, thsm and in such event, Lhia lea% and all rights
' of "LEuSEI‘" herounder mhall immedimolv revert to "LEE SOR" iLq BUCCOHHOTS .
and asalqns A .

'I,’TORNI"’ 'B I‘ETB'

In 1he gvent sult or astion be brought by ehher of the parties hereLo,
thelr sucoessors or agslgns, the prevailing party in such sult or action ghall bé
éntitled 1:6 an atéérnev’s fee such as the Court adjudges reasonable in such
litigati‘én, or \;;pon ahy appeal. theraof to.an appelléxte Gourt or Courts .,

SUGC’DSSORB AI\TD ASBIGNb'

'Phls aqreement ghall be binding upon the parties hereto, their auccessors

and-assigns.
IN WITNESS WHEREOP, "LESSOR“ has, pursuant to anthorit:y granted in

ite By-Laws or pursuani to resolution of its Board of Direc:tors caused these

. Vioe
presants to be signed by its/Prerident and Secretary, and its seal affixed Lhereto.

UNITED STATES BORAX &
CHEMICAL CORPORATION

‘“HH"“,(M o . .
\;" 7( " . L . .
,‘\n“ Q}"':.Ptcﬂcmﬁ‘/ 7{, '
sb «.'é?‘t'fa'%m k"-‘ "("' 5 . o . '
T sk EE S | . By o m % )
PRt | VIOE  PRESIDENT.
o ANy
A o &
Q‘(Mjh&:‘nn" 5:7 . . . BY /

g o BEGRETARY

NEH
v

Laase‘ - Page 3
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C e . BR 9 PAGE ‘758'

STAIE OF _CAL) £ AAN A, Coutty-of LuS A GECES ) s,

.On thig Md'ay of Japuary, 1977, Personally appeared Mo STElL AR 6 T
- T and_ WYk o el e . -
. who, being duly sworn, each for himsoelf and not one for the other, did say that
the former L& tHePresident and that the latter is the Seoretary of UNITED. STATES
BORAX & CHEMIGAL CORPORAIION ,-a corporation, and that the seal afffxed to the .
foregoing Instrument.is the oofporate seal of sald corporation and that sald ingtrument
was signed and sealed in behalf of said corporation pursuant to authority granted

in its by-laws or pursuant to regolution of its board of diregtors,

. . , BEFORE ME:
B lIullllill.Illllllllllﬂlllll“llIillilﬂllll“llullllll .
. . OFFIQIAL %ﬁn . |
% - PRANK O. FREDE - ) o
B0 NOTARY PUBLIG « DAGIFORNIA Lo Y W T
AR | NOTR PUBCFOR ~ ~
e y mm“o" plrag Foli 4, M C 1 - \ e - '
vronuin y Commission Bxpires: /¢8 ), /§h0
e, G 20010 LEB gy L2k

COO8~CURRY ELECTRIC
COQPERATIVE, INC,

SN o u
AN TV by g}/?frf."//{'-—«éﬁm-

PRESIDENT

'.oo" il N : :
e greE
e st . . .
"52*75‘_"1""‘," - : By, s .Z e

SECREYARY

STATE OF QREGON, )
' : ) B8,

County of Curry )

On this 28fh day of January, 1977, personally appeared
Jack Dean "+ ... -and Charleg R. Knox
whao, being duly sworn ,{ ?G,Uh for himgolf and nat one for the other, did say that
the former ig the Prosiddiit and t%;% the latter Le the Secretary of COO8-CURRY
ELECTRIC COOPERATIVE, INC., & vooparative corporatior;, and that the saal
affixed to the foragoing instrument {s the corporate seal of pald corporation and
thataaid instrument was signed and sealed in behalf of sajd oorporation by authority
el ;‘Eé}’ﬁ?@}érq of directors; and each of them acknowledged said instrument to be its-

KPANT AT
_,'\p‘.,.g“:.l(unuabxw and deed,
,-,-gr,--'\g'ﬁinﬂY NG ~ 'BEFORE ME: :
if.‘ » ..‘\: Y \:\g)%i ) . : . : Ny T
?‘.: ("‘ql‘ "{Eg “,“;.‘:".A’::‘ (,‘; o 4 (Last) . %' FLLRRL’( A\\) J@"A .
e 4092 NOTARY PUBLIC FOR OREGQN ~
i "Tm(:fm,-;c" . ’ My Commisgalon Expires: ~6/28/80
P S  INDEX /1 €D
’?GW.(}?N 7@ , . /%’gtoﬁaog«on (ﬁ/ oeeos
M‘M‘b'«’ u Engg /‘,m( LA YT ounty of Olry [ 88

Adachaenk C-4
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windows Live”™

RE: Follow-up request

From: Roger Meader ( Rmeader@cooscurryelectric.com)
Sent: Wed 5/28/08 8:27 AM

To: Catherine Wiley (cwileywoods@hotmail.com)

Catherine

Currently we have no exact timeline for the retirement of power lines from the Rio Tinto property — once the new
transmission line is completed we will then retire lines on the Rio Tinto property or we may convert the

transmission fine to distribution lines.

We have been working off and on with Rio Tinto folks concerning their property development. They are no
different than any other developments throughout Coos-Curry Electric Cooperative's service area including lot by
lot development. The development like all developments that | have seen will take 20 to 30 years for full build out
unless something dramatic were to occur and with the economy and housing market where it's at | suspect this
development will be no different than those in the past. Plans for the Rio Tinto property continue to evolve and

change almost on a monthly basis.
Harbor Hills is in that same category of build out time frame in my opinion.

Coos-Curry Electric Cooperative has experienced various growth rates over different 10 year periods in the last
20 years ranging from 1% to 4%. Many issues in the future could affect this growth to be anywhere from no

growth to higher than 4%.

Coos-Curry Electric Cooperative is currently doing a long range construction work plan (20 to 40 year period) for
future construction of our distribution facilities. We do know that the existing transmission line must be rebuilt no
matter what due to aging materials — poles, wire, hardware, etc. are all close to failing or have already
experienced some failures. We have no exact cost estimates for either Harbor Hills or Rio Tinto at this time,

without exact plans nothing more than ball park estimates.

You must have some underlying concerns — please share.

I have to go to Reedsport for most of the day but will be back in the Coquille office this afternoon.

Roger Meader /A&a\ckp\w\gé— C- Z

http://bl121w.blul 21 _mail.Jive.com/mail/PrintShell.aspx ?type=messagebecpids=6d 1 foe6d-...  5/31/2008
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CRAG

LAw CENTER

917 SW Qal 5t
Suite 417
Portland, OR
97205

TELs

503.525.2724

FAX:
503.296.5454

WWW.Crag.org

Grag 15 &

James D, Brown

Staff Altorney o
Jdnerag.org ’71/\(?
. \"l,'
11
May 30,2008 “'/4-:’/1 . Lf‘/
¥ oy " . ‘/',J/,;} .I." - . '/J::)CJ (l
Via Express U.S. Mail and O a7 tiy
Copy by Hand Delivery at June 3, 2008 Hearing " -5”

Brookings Planning Commission
Brookings City Hall

898 Elk Drive

Brookings, Oregon 97415

Re: Application for Extension of Time for Lone Ranch Master Plan of
Development (File No, MPD-1-04)

Planning Commissioners,

On behalf of the Oregon Shores Conservation Coalition, its members in
Curry City and Catherine Wiley and Peter Chasar as individuals (collectively
“Oregon Shores™), our office submits the following comments re garding the
application of U.S. Borax Inc. (“Borax”) for a two year extension of time to
undertake development pursuant to the Lone Ranch Master Plan of Development
(“MPoD”). Please include these comments in the record for this proceeding and
provide our office with notice of further developments with the application.

Background

BDC 70.120 sets forth provisions for the expiration and potential
extension of a master plan of development, and states in full:

Effective Period of Master Plan of Development (MPoD) Approval

If the applicant has not submitted a DDP for the Planned
Development or the first phase within four years from the date of
approval, the MPoD shall expire. Where the Planning Commission
finds that conditions have not changed, the Commission may, at its
discretion, extend the period for two additional years per

extension, subject {o applicable hearing and notice requirements. If
after the approval of the first DDP, construction has not been
started or at any time construction has lapsed for a period of three
(3) years, the MPoD will expire.

BDC 70.120 (emphasis added). The date of approval for the Lone Ranch MPoD
is October 23, 2004, and an extension of time would run from that

date. See Foland v. Jackson City, 215 Or. App. 157, 168 P.3d 1238 (2007)
(finding relevant date for extension of time runs from date of approval as opposed

chent-focused lav center thal supports community pfiorte to protect and sustain the Facific Northwest's natural legacy.
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1o date of resolution of remand when local code has no specific language to contrary).

Accordingly, BDC 70.120 requires that in order 1o grant an extension of time for the
MPoD, the Planning Commission must find that conditions have not changed. Borax, as the
applicant, bears the burden of demonstrating compliance with this provision of law. Borax urges
for an interpretation of this provision to be limited to “changes in circumstances that are so
importan( and fundamental that they completely undermine the findings which are the basis for
approval of the Master Plan of Development.” This interpretation is a departure from the plain
language of the provision, which simply refers to any change in condition and does not require
the more stringent, limited analysis that Borax urges. As explained below, even under more
stringent analysis urged by Borax, there have been a number of changes in conditions from the
facts identified by the City in support of its approval of the Lone Ranch MPoD that preclude
approval of the requested extension of time. To the contrary, the significant changes in
conditions requirc Borax o revise the Lone Ranch MPoD in order set forth a proposal for
development that is consistent with existing conditions.

Change in Conditions Require Denial of the Requested Extension of Time

There are several changes in conditions that are relevant to the Lone Ranch MPoD.
Specifically, the changes alter basic factual conditions that were relied on by the City when it
approved the MPoD. Because conditions have changed, the City cannot approve the requested
extension of time.

(1) First Change in Condition: Availability of Water Services
City Findings in Support of MPoD A pproval:

According to the terms of the Brookings Comprehensive Plan, the City must provide
water services for development at the Lone Ranch site. Specifically, Comprehensive Plan Goal
14 sets forth an Urbanization Policy that requires all new development to obtain water and
sanitary sewer services from the City of Brookings. In recognition of this requirement, Borax
amended the MPoD through written testimony submitted during the final days of the approval
process before the City Council. Specifically, written testimony from Borax stated: “Although
the MPoD as originally proposed did contain an option for a partially private water supply, the
Applicant has stated that it is now proposing that the entire water system be part of the City
water system.” Record for LUBA Appeal No. 2004-192 (“Rec.”) at 69. The language of the
MPoD itself was never amended to reflect this last minute change in the plans for the delivery of

waler services.

LUBA acknowledged that the plan for water services was modified through the writien
testimony of Borax before the City Council and determined that there was adequate evidence
provided in the record to support the City’s conclusion that there is a sufficient source of water
for the development. Oregon Shores v. City of Brookings, 49 Or LUBA 273, 291 (2005). LUBA
relied on a memorandum from Otak engineering and testimony that was provided by the
planning director as evidence in support of this conclusion and found: “Otak and the planning
director both explain why they believe there is sufficient capacity to serve the subject property

(98)
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from existing city water supplies and note that onsite wells could be developed to supplement
that water supply il necessary.” Jd. The memorandum from Otak cited by LUBA states that the
use of an onsite wells would only be used as an interim measure for the community college.
Rec. 117. The testimony of the planning director stated that the onsite wells would provide a
supplement but provided no details in support.

LUBA’s conclusion is confusing to a degree because the last minute modification from
Borax states that in order to comply with the requirements of the Comp Plan, “the Applicant has
stated that it is now proposing that the entire water system be part of the City water system.”
This statement makes no provision for the supply of water from onsite wells. Nonetheless,
LUBA concludes that there will be adequate water in part because the City’s supply will be
supplemented by onsite wells. Accordingly, there is a degree of uncertainty regarding the final
plan for the provision of water services for the Lone Ranch MPoD, which was not settled by
either the City or LUBA. To the degree that onsite wells will not or cannot be used 1o
supplement City water services, the final plan for water services has changed and the plan must
be amended. Regardless, as explained below, changes in conditions regarding water services

precludes approval of the extension request.

Change in Conditions Since Approval:

Since the approval of the MPoD, as amended, new information has come to light that
evidences a change in the conditions that formed the basis for the City’s findings in support of its
conclusion that the system of water delivery as proposed by the MPoD will be adequate. This
new information demonstrates both that (a) the City does not have adequate capacity to supply
water for the level of development proposed in the MPoD, and (b) even if envisioned as part of
the plan, proposed onsite wells would be inadequate to supplement water supply from the City.

(a) City Lacks Capacity to Supply Water for Lone Ranch MPoD

There is evidence that the City lacks adequate capacity to serve the scope of development
proposed in the MPoD. This evidence has come to light after the approval of the MPoD. A
thorough analysis of the capacity of the City’s water system to serve as the sole source for the
Lone Ranch development was not undertaken because of the last minute change in plans.
Accordingly, it is not surprising that additional information bears on this issue and demonstrates
a change in conditions from those that formed the basis for approval of the MPoD.

First, the City’s engineers have recognized that the City’s water system has inadequate
capacity 1o be the sole source of water for the Lone Ranch development. See Email from |
Richard Norad, HGE, to various recipients, dated October 31, 2006 (Attachment A) (stating “If
Lone Ranch is unable to develop a well supply, or to provide water rights and permits for the
wells, the plan will likely require an amendment”). The City’s current master plan for providing
waler services does not include the provision of water to support the Lone Ranch development
proposed in the MPoD. See Attachment A. The statements of the City’s engineers directly
contradict the testimony from the City’s Planning Director in support of the approval of the
MPoD, which was the primary finding relied on by LUBA. As of September 2007, the City’s
Public Works Director informed the City Manager that City water services are limited and
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inadequate 1o supply sufficient water {o cven prepare infrastructure leading to the Lone Ranch
site for connection to the City’s system. See Memo from John Cowan to Gary Milliman, dated
September 12, 2007 (Attachment B) (stating concern regarding adequate flow within City system
{o flush waterline in preparation for connection to City system).

Second, the City has lailed to secure water rights to provide expanded services. In 2005,
the State legislature modified the law on extensions of water rights with the adoption of HB
3038, which included the establishment of a fisheries standard for the first extension issued afier
2005 for certain permits including those held by Brookings. The City’s requests for water rights
are under protest and will need to address this change in the law that will impact and limit
available water for the City. Meeting the fisheries standard involves getling advice from ODFW
on whether or how the permit could be developed in a way that maintains the persistence of
listed fish (including federal and state listed threatened and endangered species) - a process
which has not begun for the Chetco. The City has recognized that there is a serious issue
regarding the availability of water and has informed other applicants for City water services that
the City’s system is currently inadequate to serve expanded uses unti] water rights are secured.
See Letter from Gary Milliman to Ed Murdock, dated November 15, 2007 (Attachment C)
(rejecting request for extension of City water services 10 provide water for proposed golf course
development). :

(h) Onsite Wells Are Inadequate Supplement for Likely City Shortfalls.

What role, if any, onsite wells are intended to play in the supply of water for MPoD is
uncertain from the findings adopted in support of MPoD. This ambiguity alone should be a
cause for concern in light of the information regarding water services set forth above. Even if
onsite wells are included in the present plan as a supplement, there is evidence that the onsite
wells are inadequate for this purpose. Acting Mayor Dentino who presided at the City Council
meeling where the MPoD was approved recognized that the onsite wells have demonstrated
shortfalls. Rec. 11. Further, the City’s Public Works Director has indicated that it is his
understanding that the onsite wells are not likely to produce adequate water. See Email from
Donald Wilcox to Pat Sherman and Dale Shaddox, dated April 30, 2006 (Attachment D).

In sum, evidence provided in this letter demonstrates a change in conditions regarding the
availability of water services as envisioned in the MPoD. The evidence necessitates a revision of
the plan to address the change in conditions and an extension of the current plan is not warranted.

(2) Second Change in Condition: Cost Sharing for Infrastructurc

The Staff Report for the present extension application states that “[tJhe Applicant has
constructed much of the needed water and sewer main extensions from the City’s existing mains
to the site along Highway 101.” This statement fails to acknowledge the critical issues regarding
water services mentioned above, but always omits the critical new information regarding cost
sharing for the infrastructure improvements. The MPoD and findings in support represent that
Borax would shoulder a significant portion of the costs required for infrastructure improvements
to serve the Lone Ranch site. Contrary to the findings in support of the MPoD, the primary costs
have been born by the public and this change in conditions necessitates the denial of the

(100)



Oregon Shores Comment Letter re: Application for Extension of Lone Ranch MPoD

May 30, 2008
Page 5 of 6

extension request in order that decision-makers can accurately assess the financial burden that
the public will bear to support the Lone Ranch development.

City Findings in Support of MP'ol) A pproval.

With regard to financing infrastructure improvements, the “Lone Ranch Master Plan
Utilities Report” (Utilities Report) adopted in support of the MJPPoD explains that Borax will
share in the costs of off-site improvements. Ulilities Report 23. Specifically. the Utilities Report
states “|tJhe cost of offsite improvements will be split between the City of Brookings and the
developer, based on proportionate benefits to cach other.” Jd. The same statement regarding
cost sharing was echoed in findings in support of the MPoD approval. Rec. 54. The Utilities
Report references the HGE Report prepared in November 2001, which provides estimates for
offsite improvements necessary to facilities development at the Lone Ranch site.

Communications between HGE and Borax describe the cost-sharing arraignment that provided
the expectation of cost sharing as it was understood by the City during the MPoD approval
process. Sec Letter from Richard Nored to Leroy Blodgett, dated April 22, 2004 (Attachment E).

Change in Conditions Since Approval:

Since the adoption of the MPoD, evidence makes clear that there has been a dramatic
departure from the understanding regarding cost sharing that formed the basis for the findings
adopted in support of the MPoD. In May 2006, then Mayor Pat Sherman provided a public
disclosure that communicated Borax provided rno share of the costs for infrastructure
improvements that served to extent sewer lines between Crissey Circle to Parkview Drive. Peter
Rice, Mayor: Borax Did Not Pay Its Share of Sewer Project, Curry Coastal Pilot (Attachment F)
(May 20, 2006). In September 2007, HGE communicated to the Department of Public Works
that Borax has continued to negotiate to provide a diminished share of costs. See Letter from
Richard Nored to John Cowan, dated September 27, 2007 (Attachment G) (2007 letter from

HGE)

Accordingly, evidence since the adoption of the MPoD demonstrates a change in
condition regarding cost sharing for infrastructure improvements. Borax has not provided funds
to pay for its proportional benefit of infrastructure improvements and this represents a change in
condition that necessitates the denial of the extension request.

(3) Third Change in Condition: Adverse Impacts to Rainbow Rock Condominiums.

City Findings in Support of MPoD Approval:

BDC 70.070(C) requires: “The MPoD will further demonstrate that existing utility
services and water supplies for adjacent properties will not be negatively affected at each phase.”
In support of finding compliance with this provision of law, the findings in support fo the
approval of the MPoD identify the Rainbow Rock Condominiums as the only adjacent property
with a water system that would be potentially affected by the Lone Ranch MPoD. Rec. 33. The
findings state that Rainbow Rock will be able to connect to the City’s water system at the time
that extension of the City’s services are complete and before any adverse impacts occur. Jd.
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Change in Conditions Since Approval:

Since the adoption of the MPoD, the Rainbow Rock water source that flows from the
Lone Ranch site has been federally designated as a drinking water source. See Letter from Al
Fladdox, Chariman of Rainbow Rock Service Association, to Peggy Goergen, Dean of Southwest
Oregon Community College, dated March 8, 2007 (Attachment H). Representatives from
Rainbow Rock already report adverse impacts from the limited ground clearing and development
that is already occurring on the Lone Ranch site. See Attachment H. In response to the already
demonstrated adverse impacts that the findings stated would not occur, Rainbow Rock has
requested that the MPoD be revisited and modified accordingly. Attachment H.

The demonstrated impacts to a newly designed drinking water supply represent a change
in conditions that further preclude the extension of the Lone Ranch MPoD.

Conclusion

In conclusion, Oregon Shores respectfully requests the Planning Commission deny the
application for extension of the Lone Ranch MPoD. Changes in conditions regarding the
provision of water services, cost sharing for infrastructure improvements and impacts to the
Rainbow Rock Condominiums necessitates a revision of the plan.

Sincerely,

James D. Brown
On Behalf of the Oregon Shores Conservation
Coalition, Catherine Wiley and Peter Chasar
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Dale Shaddox

From: Richard Nored [mored@hge1.com]

Sent: Tuesday, Oclober 31, 2006 9:43 AM

To: Dale Shaddox: Bill Sharp; Chris Wallace; Dianne Snow; John Cowan; Paul Hughes

Cc: Pat Sherman; Dave Gordon

Subject: RE: Lone Ranch serious 1ssues

| appreciale the issues raised by Mayor Sherman. The questions are well thought out and provide insight and
understanding we don't ofien see from Councilors. | will attemp! to provide a response in the order addressed,
first with regard {o the Final Order, and secondly for (he: two questions raised.

COA# 15. The project water system shall be developed to connect to the existing city system and allow reverse
for total reservoil storage of 1 1 MG, with a 500,000 gallon initia

flows. The Lone Ranch Master Plan provides
reservoir. Initial plans included on-sile well capacily for average daily demands of Lone Ranch, with fire demands

to be provided from the City of Brookings. The wells and the mitial reservoir were to be provided first phase.
Wiains within the Lone Ranch development were sized for 1500 gpm fire protection, and domestic usage was
projected at a total of 583 gpm. An additional demand was projected for the Rainbow Rock condominium project
al 42 gpm in the Lone Ranch Proposal (63.5 gpm in City Plan). The proposal by Lone Ranch will allow for
reverse flows, so this condition should be satisfied.

COA # 21. All appropriate federal and state permits related to the direct impact of development on the waters of
the State or U.S. shall be obtained prior to development. This should be achievable if the wells at Lone Ranch

produce adequate quantities of water.

Questions for the Engineer.

1. Is the 12" main on Hwy 101 big enought to accommodate both fire flows and domestic demand? The line
installed by Lone Ranch was a 16" main, which should be adequate for fire flows, with the understanding that
domestic demand would be provided by their wells. In addition, the majority of fire flows will be provided by
reservoir storage, and domestic demand is minimal in comparison to fire flows. | believe that what they have
installed will provide adequate capacity with the installation of reservoir storage in Lone Ranch, irregardless oi the
capacity of the wells. In sizing for the 16" water main which has been installed, their design calculations assumed
a well capacity of 140 gpm, which is substantially less than the original Master Plan, but this may just be for inilial
planning purposes. Outside of the installed waterlines, the remainder of the recommendations irom the Water
and Wastewater Facilities Plan to Serve Borax Development and Surrounding Areas will need to be installed

This includes a 16" wateriine from Carpenterville Road to Easy Street, and replacement of the Easy Street '
wateriine with a 12" waterline from Hwy 101 to Fern Ave. This should provide for offsite needs.

2. If they hookup to our water system, how much water storage, in addition to the previous calculations, must be
added? Or do they need lo downsize their projecl? Their proposal was always (0 provide reservoir slofage for
the projected development in Lone Ranch, initially with 2 500,000 galion storage reservoir, and ultimalely with a
total storage of 1,100,000 gallons. This should be adequate with their projecled wells and with the proposed
water supply from the City of Brookings. If the facililies are installed, there should be no need to downsize their

project.

Comment. If Lone Ranch is unable lo develop a well supply, or to provide water rights and permits for the wells.
lhe plan will likely require an amendment. Projections of the Water System Masler Plan, 2000, anticipate water
needs in excess of 5.1 cfs, on a maximum daily basis. by 2025 Lone Ranch was not-envisioned in the planning

ior the Waler Syslem Master Plan in 2000, since it was outside the UGB. This issue will ultimalely need lo be
addressed, but the addition of Lone Ranch wilhout a supplemental water supply will place an additiona!l demend

on the water system.
From: Dale Shaddox [mailto:dshaddox@brookings.or.us)
Arachm gt /)Y

1073172006
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Sent: Monday, October 23, 2006 9:18 AM

To: Bill Sharp; Chris Wallace; Dianne Snow; John Cowan; rnored@hgel.com; Paul Hughes
Cc: Pal Sherman; Dave Gordon

Subject: FW: Lone Ranch serious issues

| am forwarding these comments from the Mayor as food for thought and review for now. We need to have a
meeting to review the various topics prior (o our upcoming meeting with Borax reps on Nov. 3 (10AM) Probably a
conference call lo Dick with the rest of us in my office. How does the 3151 (Tuesday morning after department
head meeting) at 9:30 look to everyone?
The other topics to consider include:

. Offsite improvements; scope and estimales of cost

«  Polential for City cost sharing, if any; including review of reimbursement agreements, and SDC fund

balances and priority of projects.

» Rainbow Rock walershed issues.

« On-site water supply issues.

. Archeological issues; see letter from State Archeologist

. Etc.
Thanks, and lel me know of you availability for the conference call.

Dale Shaddox

City Manager

City of Brookings, OR
541-469-1101
dshaddox@brookings.or.us

----- Original Message-----
From: Dale Shaddox
Sent: Monday, October 23, 2006 8:06 AM

To: 'Pat Sherman'
Subject: RE: Lone Ranch serious issues

Hi Pat,
Thanks for the notes and thoughtful insight | will discuss with staff and our engineer.

Dale Shaddox

City Manager

City of Brookings, OR
541-469-1101
dshaddox@brookings.or.us

----- Original Message-----
From: Pat Sherman [mailto: psherman99@verizon.net]

'i\ h ~ sent: Sunday, October 22, 2006 6:23 PM

To: Dale Shaddox
Subject: Lone Ranch serious issues

Dale,

In reviewing the Final Order for the Lone Ranch MPoD there are two conditions of approval | would like to
* bring to your attention.

15. The project water system shall be developed to connect {o the existing city system and allow
reverse flows.

Comment. The project water system for the initial phases was based on their wells.

21. All appropriate federal and state permils related to the direct impact of development on the
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walers of the Stale or U.S. shall be obtained prior to development.

Comment. Sounds like obtaining & water permit for the well will be problemalic, al best. More likely no
doable.

And CoA 2. The conditions staled herein are mandatory and must be completed. Failure: (o
comply....elc.

So, basically, from the gel-go their water syslem was based on the well, and there is no permit for the
well, and nol likely to be one. They will have 10 amend their plan, | think. Amending the plan would mean
that they gel all of their water from the City. At one lime Don Wilcox calculated that if Lone Ranch was
included in our water system, we would exceed on a fairly regular basis the 5.1 cfs we: are reslricled o in

our dry periods.

So, I'have two guestions for our engineer.
1 lIs the 12" main on Hwy 101 big enough to accommodate both fire flows and domestic demand?

Do the other offsite pipes need o be re-sized?
2. i they hook up to our water syslem how much water storage, in addition to the previous

calculations, must be added? Or do they need to downsize their project?

Pal

10731720006
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City of Brookings = Public Works Department
RO% Elk Drive
Brookines, OR 97415

(34 1) 409- Fax: 46930630
7 6]‘]] O v hrookines.or.us

To: Gary Milliman

From: John Cowan, Public Works Direclor
Date: September 12, 2007

Re: SWOCC/Borax Water Line

| have been contactad by Mike Crow of Crow/Clay Architects Planners of Coos Bay.
Vilke is asking for & letier from the city to Borax (RIO TINTO) to facilitate Borax turning
over ownership of the 16" water line from Carpentervilie Road to the Boray property.
Crow/Clay are the architects of record for the SWOCC campus projzcl. In order jor this
to happen the waier line would have to be pressure lested, flushed, chlorinated, flushed,
and tested for bac-, and accurate as-built plans would need to be provided as would
associated easements. Mike is asking that a lstter be drafted to Borax to start this
process and that he be copied. Mike had mentionad that he had been in touch with

o

Surton Weast and that Burton had stated that Borax would love to turn over ownership of
the waterline to the City of Brookings

The only drawback in this process at this time that | ses is that i takes approximately
200,000 gallons of water each time we flush this line. Currently the flow in CFS of the
Chetco River is below 100, if we have hot weather there is a possibility that the water
treatment plant would not be able to keep up with demand caused by the flushing of this
line. | would hope that the testing and acceptance of this line would take place sometime
| rains starl.

after the fa
What is your take on this issue? Did you want me o take the lead on this or would you
be interested in pursuing this 1ssue,
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City of Brooking
1ty of Brookings
898 Ll Drive, Brookings, OR 97415
(341) 469-1100 Fax (541) 469-305()
emullimanibroolings.or.ug

GARY MILLIMAN

City Manager

Ed Murdock

Salmon Run Golf Course
09040 South Bank Rd
Brookings, OR 97415

November 15, 2007
Dear Mr. Murdock,

This is a follow-up and status report concerning our discussion regarding water service 1o
Salmon Run Golf Course.

The City of Broolings 1s in the process of obtaining the necessary certificates and permit
extensions to secure the City’s long term water rights on the Chetco River. This matter is
being aggressively pursued by the City’s legal and engineering consultants, and by the
City’s management staff.

Until these issues are resolved, the City is not in a position to consider maling a
commitment for water service to the golf course. Only in the event that we are able to
secure adequate water rights to meet the City’s long-term domestic water consumption
needs can the City then consider providing water service to the golf course.

‘“ﬁ]ectﬁl]}y,

Gary Milliman
City Manager

Cc: Mayor and City Council
Pete Pavich, Claveron Group
John Trew, City Attomey
Martha Pagel, Water Rights Attorney

A it

Amerticas _
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Pat Sherman

From: Donald Wilcox

Sent:  Sunday, April 30, 2006 2:10 PM
To: Pat Sherman

Cc: Dale Shaddox

Subject: Lone Ranch Will Serve capability

Pat,
As per our discussion last Friday concerning the approved Lone Ranch Master Plan of Development in
which on-site wells were proposed for the water supply, here are my recollections of the meetings we

discussed:

On ‘Tuesday, April 11, T mel with John Bischoff and Burlon Weist to discuss water and sewer scrvice
“Will Serve” capability from the City for the Lone Ranch development. 1 informed Burton of the

following:

e It was my understanding that Lone Ranch would be self sufficient with water based on two domestic

supply wells on the Lone ranch property and that a mutual aid connection was the only reason for a
water line to connect Lone Ranch with the City’s water systen. Burton responded that Leroy
Blodgett cancelled that plan and required Lone Ranch to be supplied with water from the City’s.
waler system. He added that the City was to apply for water rights for the wells if the well pump
tests were acceptable (o the City and DWR.

The City has no capacity to serve watcr to Lone Ranch unless all of the improvements as identified
in the IGE Engineering reporl were completed. In addition, the booster pumps and upsizing of our
water lines from the WTP to our 1.5 MG reservoir and larger intake pumps and upsizing of our
water linc from our Intake to our WTP and WTP by-pass would be required before Lone Ranch
build-out. | offered a copy of the HGE report but Burton said he already has the report and that all

(he cost estimates in that report are about 4 X too igh. He did not comment on the projects being

needed to serve Lone Ranch.

The current water connection needs to be disconnected until disinfectled and in service. Burton said
he would take care of that.

The City is not currently able to provide scwer collection service but does have treatment capacity.
There is about one mile of missing sewer line (o connecl Lone Ranch with the City sewer but that
line and several other large pipe projects would need to be completed as identified in the HGE
Engincering report before we could have collection system capacity to serve Lone ranch.

Last December or January, Dale and ] attended a Chetco Watershed Council meeting. Present at that
meeting were two DWR employees. 1 believe they were Jvan Gall, RG and Jonathan La Marche. Larry
Anderson was present also. We may be able to get minutes of that meeting, but my recollection is that
the DWR staff was asked if they knew anything about wells on the Lone Ranch site to provide water for
that development. DWR staff explained that to the best of their knowledge, there are no waler rights or
wells capable of municipal production in that area. In addition, they were almost certain that the
geological make-up in that area would not likely produce much water because it 1s rock with small
fissures which hold very little walter, not porous media needed for an aquifer to occur.

Please let me know if you have any questions or require additional information.

Don

AH‘U L)mw‘“ P
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A CHITECTS
ENGINEERS
SURVEYORS
PLANNERS

375 PARK AVE
COQs BAY
OREGON
97420

541.269.1166
FAX 541,269.1033
CELL 541.,953.3858

tnoted@hgel.com .

Richard D. Nored, P.E.
Joseph A. Slack, A.LA.
Russ Dodge, PLS

. Stephen R. Cox

April 22, 2004

City of Brookings
898 Lk Drive

Brookings, OR 97415

Atin: - LeRoy Blodgell
City Manager

Lone Ranch Development
Project #f 01,81

Re:

Dear LeRoy:

We have met with OTAXK reviewed preliminary cosl eslimates from (he Lone Ranch
Master Plan preparcd by OTAK, and made modifications (o ouy analysis of February
16, 2004 for needed waler and sewer capacity {o serve the Borax Development and
Surrounding Areas, and the City of Brookings, ulilizing a report from this office dated

‘November 2001. In general, in the planning process, Lone Ranch has been reduced in

sizing for lotal growth, which will reduce both the overal | cost and share of lhe costs
that should be borne by Lone Ranch, considering the potenlial for growlh in other aregs
that mus! be considered by the City of Brookings in their long range planning process.
In addition lo sizing differences for proposed facilities in planning for the City and in
the Lone Ranch Master Plan, we continue (o believe that cost projections for off-site
waler and sewer facilities in the Lone Ranch Master Plan are Jow, and do not
adequatcly consider the difficulty and expenses of working in the right-of~way for
Highway 101. This will be emphasized even further with the fact that ODOT is
improving Highway 101.in the very near future, and major portions of'these planned
improvements will be working along newly improved portions of the highway,
Projected costs for Lone Ranch are necessarily prepared only lo serve the Lone Ranch
developmenl, in comparison to the City plan to make provisions for future growth

must follow OAR requirements and compensate workers with State Prevailin B Wages,

- Irregardless, we believe thal the cost projections provided in the Lone Ranch Plan are

nol realislic in the Highway 101 corridor.

Our cost projections and work lasks vary from the 2001 Waler and Waslewaler
Facilities Play to reflect belter data available from the Lone Ranch Masler Plan, and
more current growth projections for allowable growth in Lone Ranch, In consideralion
of the more current dafa, we provide the following cosl projections and

recommendations for needed development fo provide Brookings municipal waler and
wastewaler facililies to Lone Ranch and Surrounding Areas.

For cost sharing pumposes, it is assumed thal Lone Ranch would provide payment for
off-sile waler and waslewaler facililies exlending (o exisling facilities in the City, in
conjunction wilh the Lone Ranch Master Plan. Basically, Lone Ranch would provide
for the cosls of extending water mains from their developmenl o Campenterville Road,
and for lhe exlension of sewer facililies 1o a City Main where facilities enter the

Dawson Tract developmenl. Cost estimales from the 1997 Plan have been increased

A— HU-L\] mm)l"f‘z.
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for inflation, utilizing (he current ENR index of 6,862, an increase of 7.3% over 199) values, for
major portions of the work as presented. Total water and wastewater lucilities casts for cach
phase, with recommended cost sharing, appear as lollows: : '

Weter

1t is assumed thal waler distribution and slorage exists lo serve present residents of (he Cily of
Brookings. Capacity from the exisling syslem is nol available (o exlend services beyond the
currenl service arca. Proposed improvements Lo serve growth oulside of the C ity, should be
shared amongst the polential beneficiaries, with Brookings paying for (he cosl (o provide service
for growth arcas North to the UGB and outside of the proposed Lone Rancly Development.
Development costs for growth in surrounding arcas can be reallocaled ‘as growth occurs. Lone
Ranch should be expecied (o provide off-site costs (o benefil their development. 1t is
recommended (hat shared facilities lerminale at Carpenlerville Road, and l]ml Lone Ranch pay all
costs of exlending from his poml into their development.

Existing users that can connect (o proposed waler extensions will become ralepayers
immediately, which will produce a revenue stream o pay a portion of debl service for repayment
of capilal cosls. For purposes of simplicity, and ulilizing growth figures now planned [or Lone
Ranch, costs should be shared approximalely equally, or 50/50 for the planned costs of needed
water system improvements, with Lhe understanding that Brookings would nol undertake this
work without the Lone Ranch project. Based on this reasoning, Lone Ranch should provide for
costs of the line North of Carpenterville Rd., § 795,570, plus a 50%, share of remuining cosls of
waler lmprovt:ments estimated at § 1,928,670, or a total of § 1,759,905 of the Brookings waler
sys{cm expansion cos! to serve this development.

Table 1-1 Recommenderd Distribution Improvements
Preliminary Opinion of Probable Cost for Waler System Expansion {o Serve Bornx Development and Future

Growth to U.G.B.

Estimated Project Cost

Description Unit Unit Cost Quantity Extension

12" Water Main . LF : - $85.30 17,500 $1,492,750
Boring - 12" Main and Casing LF $550.00 120 $66,000
Rack Excavation cY $100.00 1,200 $120,000
Gravel Surface Replacement cY $32.00 2,750 $88,000
Asphall Surface Replacement TON $100.00 2,050 $205,000
Seeding 5Q $10.00 3,000 $30,000
Compaction Tesling EA $250.00 50 $12,500
Construction Sublotal $2,014,250
Construction Conlingencies. $201,425
Engineering and Conslruction $402,050

Observalion

Legal and Administrative $100,715
Easement Acquisitien $5,000
TOTAL $2,724,240

l..!NGCE ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
st 375 Patk Avenue, Coos Bay, Oregon 97420
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Estimates from the 2001 Water and Waslewaler Plan provided capacily for \V.HB) improvemenls

to the following service arcas:

‘Table 1-2 Yolential Development Qutside Current Drookings Serviee Ares

Growth Ouiside Lone Ranch Current Planned Growth Inside
Eslimated Equivalent Populition Lone Ranch
Estimated Equivalent Population

Rainbow Nock 430

Rainbow Rock Trailer Park 128

Lone Ranch : 1,000 including hotel ‘ 2,560
Gas Slalion 5
SWOCC “1,700 students : ™
Basin 4 1,725

Basin 4a 51

Basin & 712

TOTAL 3,046 2,686
Percentage of Grawth in _

Planning Aren Assume 50% Assume 509

Wastewater

‘Waslewaler system construction nesds to serve Lone Ranch and Surrounding Areas is more
complex than needs for water system improvements. Capacity in the waslewater system does nol
exis! to service lhis area, and system expansion will be necessary to serve Lone Ranch,
surrounding areas, and growth within the prasent Brookings system. Once again, we have
assumed that all costs extending from Lone Ranch South to existing City of Brookings sewer
facilities al the entrance o Dawson Tract will be provided by Lone Ranch, and that system needs
from thal point to Moore Street can be cost shared in a similar fashion, and with the same
approach, as proposed for the water system. Projecied costs that the City has authorized for

" replacement of the sewer system from Crissey Circle to Parkview Drive have not been

considered in this analysis. Lone Ranch costs for this project portion total § 601,560.

Sewer exlensions will also be needed downstream from Moore Streel, and costs need (o be
shared differently than for the remainder of the project. Project costs North of Moore Street to
the point where Lone Ranch will connec! to the system total § 1,026,600, and should be shared
50% for Lone Ranch, or a total construction cost of § 513,300. Tolal costs for Lone Ranch Norlh
of Moore Streel would be 3 1,114,860.

ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
375 Park Avenue, Cops Bay, Oregon 97420
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Tuble 1.3 Reenmmended Collection System Jmprovements
Preliminary Opinion of I'rabable Clost for Proposed Gravity and Pressure Collection System (o Seeve Borax

Development antl Futnee Growth North o U.G.1I.

Estimated Project Cost

Descriplion Unil Unil Cosl Quantily Exlension

3 ()u S(.‘WL'I’ M;\il\ Lr $1 04.50 800 'i.l ‘|7,()(")
27" SCWL‘I’ Mﬂin l_r $155.50 5,300 31024,150
24" Sewer Main LF $139.00 3,600 $500,400
Manholes EA $3,500.00 25 $07,500
Doring (24" Main) and Casing LF $965.00 100 $96,500
Service Laterals LF 350.00 1,000 $50,000
Wastewater Pump Slalion EA £300,000.00 1 $300,000
12" Forcemain LF $45.00 6,700 $301,500
Forcematn Fitlings LS 5% OFFM § 1 $12,600
Air Release Valve and Manhole EA $4,000.00 6 $24,000
Rock Excavalion cy $100.00 1,500 $150,000
Gravel Surface Replacement cy $32.00 1,600 §51,200
Asphall Surface Replacement TON $100.00 1,200 $120,000
Seeding 5Q $10.00 2,000 §20,000
Compaciion Tesling EA $250.00, 30 $7,500
Conslruclion Subtotal $2,692,950
Canstruction Confingencies $269,295
Engineering and Conslruction $530,590
Observalion

Lega! and Administralive _ $134,645
Easement Acquisition AC $500.00 6 $3,000
TOTAL $3,630,480

In addition to construction costs North of Main Street, the cos! of line replacements South of
Moore Street should be shared by the entire Brookings community, and by Lone Ranch and
Surrounding Areas. Current population estimates for Brookings, Lone Ranch and Surrounding
Areas is estimated at 12,086 residents. The analysis for potential development inside Lone
Ranch anticipates a population equivalent of 2,686 residents. Usage should be shared on a
proportionate basis for this section, or 2,686/12,086 = 23% of the cost should be paid as off-site
improvements for {he Lone Ranch Development, a total of § 339,890.

Our analysis proposes off-site water and wastewaler costs for Lone Ranch as follows:

ARCHITECYS, ENGINEERS, SURVEYORS & PLANNERS

NC! 375 Patk Avenue, Coos Bay, Otegon 97420
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Lone Ranch Share of Developed Facilities

Waler ' ¥ 1,795,905
Waslewaler Improvements North of

‘ Moore Streel ’ 31,114,860
Wastewaler Improvements Soulh of

Moore Strcel J_339 89()

Total Lone Ranch Share of Off-Site ¥ 3,250,655

Capital Improvements

Waler | 5964335
Wastewater Improvements Norlh of

Moore Streel ‘ ¥ 512,300
Wastewaler Improvements South of

~ Moore Streel 51,137,895

Total Brookings Share of Off-Site § 2,615,530

* Improvements . o

Our malysis has attempted Lo consider (his project in an idenfical manner to every other
development which has occurred in the City of Brookinigs, for off site improvemsnts. However,
since growth is occurring both inside and outside of the City, costs should be shared by the City
both for costs to serve new development outside the City, and for improvements that benefil
existing residents of the City. Some facility needs are known lo exist for growth within the
current Brookings service area, and this plan make provisions for cos! sharing between the Lone
Ranch development and residents of the City lo share in the cost of needed water and wastewater
infrastructure improvements. ‘ S .

Please contact me if we can provide further information in this regard. We appreciate the
opportunity to be of continuing assistance to the City of Brookings.

Very truly yours,

HGE INC., Architects, Engineers,
Surveyors & Planners

Richard D. Nored, P.B.
President

C. Ed Wail, Economic Developmen! Coordinator
Leo Lightle, Community Development Direclor

ARCHITECTS, ENGINEERS, SURVEYORS & PLANNERS
375 Park Avenue, Coos Bay, Oregon 97420
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MAYOR: BORAX DID NOT PAY ITS SHARE OF
SEWER PROJECT

Published: May 20, 2006
By Peter Rice

Pilot staff writer

The city of Brookings paid hundreds of thousands of dollars in
sewer pipe installation costs that it might have shared with a
developer, according to a statement issued last week by Mayor
Pat Sherman.

Al issue is a project completed in 2005, upgrading a section of
sewer line between Crissey Circle and Parkview Drive. The city
paid the entire $794,000 bill, according to Finance Director Paul
Hughes, with $74,000 coming from sewer replacement fees
collected in $2.50 increments on monthly bills, and the rest
coming from general sewer revenues - the money paid by
sewer rate payers.

But in a 2004 report to then City Manager Leroy Blodgett, the
Coos Bay engineering firm HGE wrote that the cost of the
project should be split 50/50 with the 1,000-home U.S. Borax

Lone Ranch development.

Cities frequently hire engineers to calculate such cost splits,
according to City Manager Dale Shaddox. Developers can be
billed for any costs incurred when cities expand infrastructure

capacity to accommodate the growth.

But cities also chip in.

For example, if a city needed to replace a leaky pipe anyway,
and a developer needed a more expensive and bigger pipe, the
city might hire an engineer to determine how to divide the bill.
City staffers, Shaddox said, can then use the report to negotiate
a formal cost-sharing agreement.

This time, that didn't happen.
"It's my understanding that there is no agreement,” he said.
If there was, "I'd be happy to send them a bill," Hughes said.

Sherman said she made the announcement for the sake of
transparency.

" am reporting this information to you because the money
came from you and you have a right to know how the city spent
it," Sherman said. "The people in the community had been led
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to believe that Borax was funding its own projects," she added.

later.

"It would look to me like she's starting a campaign for
reelection,” said Bob Hagbom, who was mayor at the time the
project received approval.

The city made the decision to pay for it all, he said, to get the
project finished before the Oregon Department of
Transportation (ODOT) resurfaced Chetco Avenug, work that is
slated for completion next week.

"I was necessary infrastructure the city had Lo provide,”
Hagbom said.

Philosophical differences also come into play, he said.

"We were a pro-development council," Hagbom said. But now,
“the interest in growth isn't near as keen as it was in the
previous administration.”

Blodgett told the Curry Coastal Pilot Wednesday that it would
have been difficult to determine how to split the cost of the
project between Lone Ranch, the city and other development
activity on the northern end of town.

On Thursday, he issued a further statement on the matter,
taking on Sherman for bringing up the completed project in the
first place.

"I am not sure why Mayor Sherman has chosen the public
forum to criticize previous decisions of city officials," wrote
Blodgett, who resigned from the city last year and later joined
the development company HW3. "While there was never any
inappropriate use of city funds for this or any other project, I
will not debate the issue through the media."

Sherman said Thursday that she had not sought out an
explanation from Hagbom or Blodgett.

The city council awarded the contract for the project, and two
other companion pipeline issues, at their Oct, 11, 2004
meeting.

Meanwhile, the city continues to work with Borax on other
infrastructure-expanding projects. Shaddox said future costs
would be borne by developers as much as possible.

"We certainly don't want to find ourselves in a position of
expanding the capacity of our systems and incurring costs that
we don't need to incur," he said.

He and other city staffers are scheduled to brief the city council
on all Lone Ranch-related projects at @ June 12 meeting.

Shaddox also said he would try to recover some of the money
the city spent on the Crissey Circle to Parkview Drive line.

"I expect that the developer recognize and agree that this is
part of their obligation," Shaddox said.

"This is the first I've ever heard of it," said Burton Weast, a
spokesperson for the Lone Ranch development, when reached
by phone Friday. Not knowing the details, he said he couldn't
comment much on the project, but did point to other major
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infrastructure improvements that the developer had paid for
entirely.

"We have obviously been a company that has not been asking
for public subsidy," Weast said. "We have a history of paying
our own way."

o~ ey

Reach Peter Rice at price@currypilot.com.
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At John Cowan
ublic Works Direeion
Re: Lone Ranch Developmient

[nlrastructure Financing Agreement
Project No 0181

Der John:

We have made a cursory review ol the documents provided by Borax for the meeting
next week. including references to correspondence from this ofTice, dated April 22,
2004 and Junc 6, 2006, Our review has included an analysis of the previous HGE
correspondence. and it is obvious that Borax representalives are not correctly
interpreting recommendations from the two letiers. Staff needs 1o be aware of what the
letters saicl, with the clear understanding that the City Council did not take action
regarding (he stafl recommendations. The recommended cost allocations are provided
as follows. which clearly differ substantially from current Borax proposals.

WATER

Borax would provide all costs ol water installation North of Carpenterville Rd.
Borax and the City of Brookings would share reccommended improvement costs
South of Carpenterville Rd. on a 30-30 basis.

SEWER

Borax waould provide all costs ol sewer nstallation North of Dawson Rd.

Borax and the Citv of Brookings would share recommended improvement costs
from Dawson Rd. to Moore Street on o 50-50 basis. This work includes costs
previously meurred by the City of Brookings from Crissey Crl. to Parkiview Dr.
Borax and the City of Brookings would share recommended improvement costs
from Moore St 1o the WWTP on 77% City. 23% Borax basis.

I we can ofTer further guidance in this regard. please give me a call,. We appreciate the
opportunity to be ol assistance w the City ol Brookings.,

Very ruly vours.

HGE INC. Archileets, Enuineers,
Survevors & Planners

Richind D). Nored. 1 . ‘
]l "N I' | i | A J‘.I.h' )
residen / - ﬁ'b( T""-l’V"_
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Al Haddox
17744 K. Hwy 101, #100
Irookings, OR 97415
iarch &, 2007

Deen ¥eggy Goerpen
Southwest Oregon Community Collepe

420 Alder Street
Brookings, OR 97415
Vis e-mail: pgocrgen@soce.edu

Dear Denn Goergen,

Curry Coastal Pilot primed an article “Coliege inks deal for new Brookings campus™ indicating SOCC is actively
pursuing the development of the new campus for Southwostern Oregon on the Lone Ranch Development property.
Lust yem, documentation wes delivered to you by Ruinbov: Rock Condominiums that the Oregzon Department of
Environmentu! Quality had designated this nron ¢ Drinking Water Protection Arca, PWS 4101361,

Rainbow Rock Condominiums has successfully operated its water system for over 20-years. The proposed site of
the: 10-ncre parcel is located in & designaled sensitive aros posing & bigher risk to the drinking water. It is reasonablc
1o assume that any development within the designated site will contaminate the Rainbow Rock Condominium watcr
supply. The Drinking Water Protection Aroa, PWS 47101361 has been identified in the Source Water Asaessment,

prepared hy ODEQ, as high soll permeability, high soi) erosion potential, high runoff potential, and within 1000-fect
from streams.

Alrendy, with the construction of preliminary ronds for peotechnical investigation, substantial contamination of owr
water supply has aiready occurred. These occurrences have bezn reported to the Oregon DHS & DEQ. They have
sent letters of violation to the property owners. The state ugencies are awnre of the sensitivity of the arca and the
impact distuwrbances will have on the designated Drinking Water Protection Aren.

In October of 2004, Rainhow Rock proposed 1o dedicate al! lands, water treatment and pumping facilities, 75,000
gullon water tank and site, end water rights to the City of Brookings in exchange for annexation end connection to
the city system. With tho current city [ee structure, connection fees far exceed sny benofit tv Raiwbow Rock. 11 is in
our best interest to maintein our cxisting operating system, but we cannot permit it to be destroyed.

As | indicated lnst year in our telephone conversation, Reinhow: Rock Supports & rew SOCC campus in Southwest
Oregon. Having the campus located across the highway would add 0 local traffic, but would also add the
convenience of educational programs close to the units. Rainbow Rock doss not want 10 be seen us un obstruction to
this new fucility, but our existing water fucility is vitel to our existence. [t must be protected.

The Lone Ranch Site could require SOCC 10 provide extensive mitigation mensures to protect our water system, zud
the liability for uny future contamination would be placed on SOCC. My request is that SOCC investigates other
sites that can equally serve the community without destreying our weater system or exposing SOCC to neodless

liability. Other sites would have Jess impact or. designated sensitive arcas, and would no impuet an existing public
waler system,

Representatives of Rainbow Rock will be glad to meet with you to resolve this conflict,

Respecthally s;;lbm{m; l’(‘g‘/

Al Haddoy, /

Chairman,
Rainbow Rack Service Association

Ce: Pat Sherman, Mayor, City of Brookings, Fa: 541-465-3650
Christy-Sewell; Orcgon'DEQ;‘Sewcll.christy@dcq.smte.or.us
Scott Curry, Oregon DHS, Scott.G.Curry@state.or s
Mike Meszaros, Curry Health Dept., meszarosm@co.curry.o:.us
Tom Hubka, Curry Coesta) Pilot, thubka@gurrypilol.com
Jim Srigamire, Chairman, PVCA, jstigamire ) 4@gmail.com
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Dianne Morris

From: Wood, Jason [jwood@socc.edu]
Sent: Monday, June 02, 2008 11:04 AM
To: Dianne Morris

Subject: SOCC Support of the Extension
Importance: High

Diane,

Please note that | will be unable to attend tomorrow’s planning commission meeting as | was previously
scheduled to be out of the state. | have particular interest in the agenda item related to the request to
extend the Master Plan of the Borax site — of which Southwestern Oregon Community College is a

part. Please share with the committee the strong support of the college for this initiative.

Additionally, | personally value this very well-planned project as | believe it will bring significant benefit
to our local community. | am certainly available to answer any questions the planning commission may
have. There should be several current college employees and possibly students in attendance to show
support. Rather than have all of them make similar statements, we will most likely have one person, on
behalf of the group, inform the committee of the importance of this project. The committee should also
know that over the past several days | have had discussions with several dozen community members

related to this project and there is strong local support for approval.

Thanks,
Jason

Jason S. Wood

Southwestern Oregon Community College
Dean, Curry County

(541) 468-5017

(5¢41) 661-1507 (Cell)

6/212008 (119)



BEFORE THE PLANNING COMMISSION
CITY OF BROOKINGS, COUNTY OF CURRY
STATE OF OREGON

In the matter of Planning Commission File No. ) Final ORDER
MPD-1-04 Extension; a request for an ) and Findings of
extension of Muasier Plan of Development ) Fact
approval for Lone Ranch Master Plan; U.S. )

| Borax, Inc., Applicant. )

ORDER approving a request for an extension of Master Plan of Development approval for Lone
Ranch Master Plan, for a period of two (2) years from the date the Master Plan is due 1o expire
on October 25, 2008, extending the approval date to October 23, 2010. The subject property is a
553 acre parcel of land located on the east side of Highway 101 starling approximately 0.8 miles
north of Carpenterville Road and extending 1.8 miles north along the Highway; Assessor's Map
40-14 & Index, Tax Lots 2400, 2401, & 2402; zoned Master Plan of Development (MPD).

WHEREAS:

1. The Planning Commission duly accepted the application filed in accordance with
17.70.120, Effective Period of Master Plan of Development (MPD) Approval, Brookings
Municipal Code (BMC) and pursuant to Chapter 17.84, Public Hearing Notice

Procedures, BMC; and

Such application is required to show-evidence that the following criteria have been met:

)

BMC 17.70.110: '
“If the applicant has not submitted a Detailed Development Plan (DDP) for the

planned development or the first phase within four years from the date of approval,
the MPD shall expire. Where the Planning Commission finds that conditions have
not changed, the Commission may, at its discretion, extend the period for two
additional years per extension, subject to applicable hearing and notice requirements.
If after the approval of the first DDP, construction has not been started or at any time
construction has lapsed for a period of three years, the MPD will expire.”

The Brookings Planning Commission duly set this matier upon the agenda of a public
meeting and considered the above described application with the public hearing a matter
of record of the Planning Commission meeting of June 3, 2008; and

(B}

4. Al the public meeting on said application, evidence and testimony was presented by the
Applicant and recommendations were received from and presenied by the Planning
Director in the form of a Staff Agenda Report, dated May 20, 2008, and oral presentation

of same; and

5. At the conclusion of the presentation of the Applicant, Planning Director and the public,
afier consideration and discussion the Brookings Planning Commission, upon a motion
duly seconded, approved the request for an extension of the approval period and directed
staff to prepare a Final ORDER with the findings set forth therein for the approval of said

application.

Fage | of 2 Final Order MPD-1-04 Extension
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THEREFORE, LET IT BE HEREBY ORDERED that the application requesting an extension
of the approval period for the MPD on the subject parcel is approved. This approval is supported
by the following findings and conclusions:

FINDINGS

> The Applicant is requesting an extension of the approval period for the Lone Ranch
Master Plan. The Applicant’s request and findings are found in the record as part of the
StafT Report packet.

> The request was submitted prior to the expiration date of the original approval.

> The proposed plan for development remains the same.

> No conditions have changed that relate to the findings used to approve the Lone Ranch
Mauster Plan.

CONCLUSIONS
> The application for the extension of the approval period was made in a timely manner.
> There has been no change to the original proposed plan for development and the Final
Order, dated August 22, 2003, with the attached Conditions of Approval will apply

(Attchment A).
> Conditions relating to the findings used to approve the Lone Ranch Master Plan have not

changed.

LET IT FURTHER BE OF RECORD that the Planning Commission approved the requested
exiension of the approval period

Dated this 3rd day of June, 2008.

Hedda Markham, Chairperson

ATTEST:

Dianne Morris, Planning Director

Page 2 of 2 Final Order MPD-1-04 Extension
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BEFORE THE PLANNING COMMISSION %%

CITY OF BROOKINGS, COUNTY OF CURRY
STATE OF OREGON

In the matter of Planning Commission File No.
MPD-1-04/Remand; a request for approval of
the applicant’s response to the issues remanded
by the Land Use Board of Appcals for a Master
Plan of Development; U.S. Borax, applicant. |

Final ORDER
and Findings of
Fact

ORDER approving the materials submitied in response to the tssues remanded by the Land Use Board of
Appeals (LUBA), in the appeal of the city’s approval of a Master Plan of Development to establish 540
single family detached homes, 150 single family attached homes (townhouses), a 2.43 acre convenience
commercial area, and a 10 acre college campus site on a 553 acre parcel of land located on the east side of
Highway 101laproximately 0.80 miles north of Carpenterville Rd.; Assessor's Map 40-14 & Index, Tax
Lot 2400, 2401, 2402; zoned MPD (Master Plan Development).

WHEREAS:

1. In its decision of an appeal of the city’s approval of the Master Plan of Development the LUBA
remanded two items for further review as follows:

a. The issue of alternate standards for lot size, yard setbacks and building height.

b. To amend Condition of Approval No. 28 to clarify and strengthen provisions to protect the
wetlands and the Western Lily.

2. The applicant submitted to the city materials in response to the issues of this remand as follows:

a. The letter stating that the applicant will eliminate any request for minimum lot size, lot width,

setback or similar standards, but instead is requesting standards that are the same as the
standards applied in other zones in the City for similar-type developments; and

b. Also recommending amendment of Condition of Approval No. 28 to read:

“A hydrologic study shall be provided with each DDP, and any such study must be provided
to federal and state agencies responsible for wetlands and endangered species protection. The
City will review the hydrologic study to determine compliance with applicable standards
relating to storm drainage and to determine any impact on wetlands designated for protection
and on western lilies. At the time of DDP review, the City may require changes to the DDP
that it determines are needed to protect wetlands and western lilies.”

c. A two page memo from DKS Associates dropping the request for compact parking, and
alternate standards regarding right-of-way width (At the time of original approval the
applicant did not realize the right-of-way standards in the Land Development Code were
minimum, and thus could be wider. All rights-of-ways in the approved Master Plan are 2 feet
wider than the minimum standard and therefore consistent with established City standards.
The memo from DKS indicates that the applicant still wishes to retain the approved narrower
improvements.

d. A set of findings, marked Exhibit B, supporting the response contained in the materials
described above.

1 of 2 Fnal Order WIPD- | -Oi/Rkemand ( 123 )



3. The Brookings City Council duly considered the above described materials in o public hearing at
a regularly scheduled public meetings held on August 22, 2005, and arc a matter of record; and

4. AL the conclusion of said public hearing, after consideration and discussion of testimony and

evidence presented in the public hearing, the City Council, upon a motion duly seconded, approved the

materials.

THEREFORE, LET IT BE HEREBY ORDERED that the materials submitted in response to the

issues of the remand are approved. This approval is supported by the following findings and conclusions:
FINDINGS

The applicant has submitted the attached set of findings to support the requests described above,
Exhibit B. Applicant’s proposed findings are hereby adopted as findings. In addition the City
Council adopts the following findings:

1. In response to the LUBA remand, the applicant has submitted a request to eliminate all approved
alternate lot size, width and sctbacks, and buiiding height and to use the existing zoning
standards for the type of usc proposed.

2. The applicant is dropping the request for compact parking but requesting the right-of-way width
and street improvement standards as originally approved by the City Council.
3. The applicant has submitted findings to address the remand issues.
CONCLUSIONS

The findings submitted by the applicant are adequate to support the decision as to the issues that were
remanded.

CONDITIONS OF APPROVAL

The original conditions of approval are retained as originally approved except that Condition No. 28 is
amended as proposed by applicant.

The conditions of approval are attached to this document and are made apart thereof.

LET IT FURTHER BE OF RECORD that the City Council approved the materials submitted in
response to the issues of the remand.

Dated this 22™ day of Aungust, 2005.

O At

Pat Sherman, Mayor

ATTEST:

7&\ C. Bischoff, Planning Direct;f /

2 of 2 Final Order MPD-1-04/Remand
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CONDITIONS OF APPROVAL
LONE RANCH MASTER PLAN
MPD-1-04/Remand
(As Amended by the City Council August 22, 2005)

Greneral Conditions

o

(U3

W

st

Approval of this Master Plan will expire in 15 years orin four (4) years from approval. unless a
Detailed Development Plan (DDP) pursuant to Section 70, Master Plan Development District,
of the Land Development Code, is submitted and approved by the Planning Commission and
construction of the DDP shall starl within three years of approval. Each subsequent DDP must
be filed within four (4) years of the completion of the previously approved DDP, or the Master
plan will expire. 1f the conditions at the time warrant, the Planning Commission may extend
the 15 year Master Plan permit or the four (4) year DDP permit period for an additional two-
year period at the request of the applicant.

The conditions stated herein are mandatory and must be completed. Failure to comply with any
condition will result in the review and possible revocation of your permit pursuant to Section

70, of the Land Development Code.

All subsequent applications for a DDP shall be in substantial conformance with the appropriate
area of the approved Master Plan. Any deviation from the approved Master Plan beyond that
allowed by Section 70 of the Land Development Code shall require an amendment to the

approved Master Plan.

Prior to any construction or grading on the site, the applicant shall submit 4 copies of the
construction plans to the city staff to be reviewed and approved by the City Engineer. With the
exception of the removal of the rock and reclamation in the area of the existing quarry, (ODOT
Quarry and college site) the applicant shall submit a DDP for review and approval of the
Planning Commission prior to construction or grading for that phase of the construction.

Prior to any construction or grading on the site, the contractor will place, in a location visible
from an existing public street, a sign containing the name of the contractor, a telephone number

and address where the contractor can be reached.

The applicant shall consult with all applicable state and federal agencies to develop measures to
protect the existing wetlands and the associated western lily.

Conditions Prior To Development of Any Colleze. Commercial or Residential Phase.

7.

To ensure that all infrastructure facilities are in place to support the first phase of development, the
following conditions shall be met prior to or simultaneously with the approval of the first phase of
construction for either commercial, college or residential development on the site.

Prior to any construction within the project area, the applicant shall submit four (4) copies of
street construction plans providing access into the site, for review and approval of the City
Engineer and an application for a DDP for the street construction for review and approval by the

Planning Commission.

1 of & Condmion, of Approval. iPL- 1 -04/Kemand

(125)



10.

14.

16.

All streets shall be constructed in the manner and standards set forth in the approved Master
Plan for that street segment. Any deviation from that of the approved Master Plan beyond that
allowed by Section 70 of the Land Development Code shall require an amendment to the Master

Plan document.

Prior to any construction within the project area, the applicant shall submit four (4) copies of
waler system construction plans providing service to the construction site, for review and
approval of the City Engineer and an application for a DDP for the water system construction
for review and approval by the Planning Commission.

All water lines shall be installed pursuant to the provisions set forth in the OAR Chapter 33,
Sections 42-200 through 42-243, by the Oregon Statc Health Division and the City of Brookings
Standard Specifications Document.

Prior 1o any construction within the project area, the applicant shall submit four (4) copies of
sanitary sewer construction plans providing service Lo the construction site, for review and
approval of the City Engineer and an application for a DDP for the sanitary sewer sysiem
construction for review and approval by the Planning Commission.

Sanitary sewer installation shall comply with the standards of the State of Oregon Department
of Environmental Quality and the provisions of Brookings City Ordinance No. 430, and

Standard Specifications Document, dated August 1988.

All development shall comply with the state regulanons regarding cultural resources,
specifically, ORS 358.905 10 358.955, ORS 390.235 t0 390.240 and ORS 97.740 10 97.760, to

the extent applicable.

All street, water, sewer storm drainage and other utility construction to be carried out
simultaneously may be included in one DDP for review and approval by the City Engineer and

Planning Commission.

The project water system shall be developed to connect to the existing city system and allow

reverse flows.

The applicant shall be prepared to provide a geological report related to the installation and
construction of streets and utilities if required by the City Engineer.

Conditions for the Development of Commercial. College or Residential Phases.

17.

18.

Prior (o the construction of any phase or partial phase of the project the applicant shall submit a
DDP pursuant to Section 70 of the Land Development Code, for review and approval by the

Planning Commission.

Each DDP shall be in significant conformance for that phase or partial phase of the area shown
in the approved Master Plan. Any deviation beyond that allowed by Section 70 shall require an

amendment to the Master Plan document.

2 of 4 Conduions of Approval. MPD-1-04/Remand
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Fach phase of development shall be complete within itself for access, water service, sewer
service, storm drainage, and all utilities, and all streets, services and utilities shall be extended

10 the furthest limit of the phase Lo ensure connection to the next phase.

Fach DDP containing slopes greater than 15% shall include a geological report pursuant to
Section 100, Hazardous Building Site/Hillside Development Standards, of the Land

Development Code.

. All appropriate federal and state permits related Lo the direct impact of development on the

walters of the State or U.S. shall be obtained prior to development.

Prior to approval of the Detailed Development Plan (DDP), covenants, which are enforceable by
the city, protecting Western Lilies shall be provided as part of each DDP, which includes known
Western Lily habitat.

. Prior to construction of any phase that may adversely affect the quality or quantity of water

available through the existing Rainbow Rock Service Association (RRSA) surface water
supply system, the applicant shall demonstrate how the water and water supply system will
not be negatively affected. Each DDP shall evaluate the impact of development on the
existing RRSA surface water system, unless RRSA has previously discontinued use of the

system.

All required improvements to Highway 101 at the Lone Ranch access as identified in the Lone
Ranch Transportation Impact Study, dated April 19, 2004 shall be required as part of the ODOT
access permit for that entrance. The specific configuration of the improvements to Highway
101 at the southern access will be negotiated between the applicant and ODOT.

. The applicant shall support any future effort to reestablish the ability for fish passage under

Highway 101 for Lone Ranch Creek, Ram Creek and Taylor Creek. “Support” means that
the applicant shall not oppose such efforts.

If any DDP will result in development that is projected to exceed the 1036 total master plan PM
peak hour trips or the 839 net new PM peak hour trips as identified in the Lone Ranch
Transportation Impact Study, taking into account traffic generated in previous phases, an
additional transportation impact study will be required to be submitted with the DDP
application and the DDP may be approved only if consistent with the Transportation System

Plan.

To assure that the mobility standards are met at the intersection of Highway 101/Carpenterville
Road, no DDP should be approved that would exceed the acceptable ODOT mobility standards
for Highway 101/Carpenterville Road intersection until the City of Brookings TSP is amended
to identify recommend improvements or a change 1o standards and the Lone Ranch development
pays a proportionate share to these improvements. Analysis at Highway 101/Carpenterville
Road should be conducted to determine the level of impact for each DDP until the City of
Brookings TSP is amended to include the necessary improvements.

A4 hydrologic study shall be provided with each DDP, and any such study must be provided to
federal and state agencies responsible for wetlands and endangered species protection. Each
successive hydrologic study will cumulatively incorporate and consider the information
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(127)



provided in the previously prepared hydrologic studies. The City will review the agency
comments regarding the hydrologic study to determine compliance with applicable slandard.s
relating to storm drainage and to determine compliance with standards relating to the protection
of wetlands and western lilics. Atthe time of DDP review, the City shall require changes o the
DDP that it determines are needed to comply with applicable standards and to protect wetlands
and western lilies.

29. Thc applicant shall establish Covenants, Conditions and Restrictions (CC&Rs) requiring the
Homeowners’ Association or Associations to maintain drainage swales located adjacent Lo
streets that do not have curbs and gutters or other hard drainage systems. The CC&Rs shall
provide that the city may enforce the maintenance of the swales, which includes the right to
access all properties necessary to conduct the maintenance, either through legal action 1)1' by
providing the maintenance and billing the Homeowners® Association or Associations. All such
expenses, costs, and charges may be enforced by the city as liens against the real properties of
individual members of the Homeowners’ Association or Associations. The CC&Rs shall also
contain a clause stating that any proposed change (o this covenant must be approved by the city.
The proposed CC&Rs as to the maintenance of the swales and the city’s ability to enforce the
CC&Rs, must be approved by the city prior to recordation.

30. The Master Plan document is hereby amended to include all changes made by the Errata Sheet
dated June 4, 2004 and to indicate that the maximum building height for single family detached
and single family attached homes is 30 feet and the maximum building height for multiple
family and commercial buildings is 40 feel. The applicant shall provide the city with 4 copies
of the amended Master Plan document.

4 of 4 Conditions of Approval. MPD-1-04/Remand
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Brookings Planning Commission
898 Elk Drive
Brookings, OR 97415

Re: Lone Ranch Time Extension MPD-1-04—Otak Project No. 13540

Dear Commissioners:

We received 2 copy of the letter Mrs. Pat Sherman has submitted in opposition to the request for a
two-year extension to the Lone Ranch Master Plan. As Otak, we reviewed the letter and disagree
with Mrs. Sherman that the conditions have changed from the original intent from documents that
were submitted and wete a part of the Master Plan application and approval.

I. No Change in Water Source

We have attached pages 27-29 of our application for the Lone Ranch Master Plan which provides
several alternatives to serve the site. The three options were put forth so all alternatives could be
analyzed to provide water service to the project. One identified option was to connect to the City’s
system. It is, therefore, incorrect to claim that use of the City’s system is a departure from the
original plan. It is likewise incorrect to say that the original Master Plan bound the project to use
wells as the water source. The Master Plan instead identified three alternatives, each of which was

feasible as a water source.

The alternatives allowed flexibility to provide a better water system. The City’s consultant, HGE,
Inc., zeviewed all of the technical information, and provided a letter dated July 6, 2004 to the
Community Development Director stating, In general, Master Plan recommendations appear sound, and are
provided in a manner that will benefit the dewelopmient, the environment, and surrounding properties, and should not be
a detriment to any public faclities. Coordination and cost sharing with the City of Brookings in developing off-site
public infrastructure which bengfits eocisting and futnre residents of the City appears to be fazr and equitable for all

parties.

We are also confused by Mrs. Sherman’s comment, Now there is eviderce that the wells aren’t what they were
thought 1o be. As Otak, we hired two independenf consultants to evaluate the output of the wells

1\ Project\ 125004 13540\Ad min\Com:sp\BwokjngsPInnningComnﬁssionDﬁOZOBL.doc
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Lone Ranch Time Esctension MPD-1-04 June 2, 2008

which was a part of our original Technical Report. The testing was in compliance with the State of
Oregon requirements to determine their output. There is no new technical evidence that there is a

change in the capacity of the wells from our current submittal.

Additionally, the City of Brooking has a Water System Master Plan Update and Adopted Water
Conversation Management Plan that has been finalized in October of 2007. These repotts include
the Lone Ranch propetty in it, totaling 553 acres, as a patt of the City of Brookings Water System.

In our opinion, the project water system has not deviated from its original options and is in
concurtence with our Technical Report to exchange water between the City and the Lone Ranch

water system.

2. Effect of Change in Water Law
We have requested Richard Allan from Ball Janik, LLP address Mrs. Pat Sherman’s arguments
related to water rights. His memorandum, dated June 2, 2008, is attached and concludes that the

adoption of HB 3038 does not undermine the City’s findings in support of the extension approval
of the Master Plan of Development for Lone Ranch.

Sincerely,

Ortak, Incorporated

75 _a=

Geng O. Emre
Principal/Project Manager

GOE:sjs
Enclosure:  Papes 27-29 of Lone Ranch Master Plan application
Ball Janik, LLP Memorandum, dated junc 2, 2008

L:\Project\1 3500\‘13540\Admin\Corrcsp\BmokingsPlanningConm\issionOGDZOBLdoc
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The street standards are modeled afier the residential street standards developed by the
Department of Land Conservation and Development in 2000. “The Neighborhood Street
Design Guidelines” were developed as a planning guide to reducing street widths in
Oregon. In the Lone Ranch community, the reduction of street widths is a good tool to
minimize impacts to the vast number of wetland areas and their buffers. By limiting the
development areas and reducing the street widths, the Lone Ranch project has impacted
fewer than % acre of wetlands and less than 8 acres of buffer areas.

There are approximately 10,500 lineal feet of rural residential streets. This street
standard provides a minimum right of way width of 52 feet with 28 feet of paved width.
Paving is provided at designated pull outs. A gravel shoulder and a swale are provided
along both sides to accommodate drainage needs. A 10 foot multi-use path will be
provided outside of the right of way. (See Exhibit 7, Proposed Street Cross Sections).

The urban residential collector is the same pavement and right of way width. However,
curbs are provided on both sides of the street. Planting strips are provided within the
right of way on both sides and either 2 5 foot sidewalk or a ten foot multi-use path is
provided on one side. The proposed circulation plan proposes approximately 5,000 lineal

feet of this street type.

The majority of street length in Lone Ranch is the local residential street type. It
accounts for about 24,000 lineal feet throughout the site. It is narrower than the collector
at 24 feet of minimum pavement width within a 46 foot minimum right of way width.
Curbs are proposed on both sides of the street. Sidewalks are proposed except in
instances where no lots front the street or where grades limit their placement.

In a few places, private alleys or streets are planned. These are provided where grades
prohibit wider street widths or where wetlands and/or buffers would otherwise be
impacted or where through streefs are not planned. The private streets will be privately
maintained. Alleys or private streets are designed with 2 minimurm of 22 foot width
within a private tract with a pavement width of 20 feet. No curbs or on street parking is

provided.

- Utilities :
Water — Three options for providing water to Lone Ranch were studied. They include:

Option 1: Lone Ranch would develop 2 private on-site water source and
system and maintain a separate system from the City;

Option 2: The City water system would be extended to the site and Lone Ranch
would be connected to it.

Option 3: Lone Ranch would develop an on-site water system to serve the initial
phases of development. When the City’s water system is extended to the site,

Lone Ranch Master Plan Application - May 2004
Prepared by Western Advocates Incorporated
Page 27
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EXHIBIT 7 - Proposed Street Cross Sections

Lone Ranch Master Plan Application - May 2004
Prepared by Western Advocates Incorporated
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Lone Ranch’s on-site system would be connected, providing the City’s system with a
back-up ground water source. Otak, Inc. determined, in coordination with the City, that
Option 3 is the preferred option. Therefore, the Utility Analysis and Plan is based on this
third option. Exhibit 8, Conceptual Water Plan illustrates the fully developed water
systemn for Lone Ranch. The water system has been designed to accommodate each
phase of development as it occurs. Therefore, the combined private and public water
systern will be developed as follows:

The first well will be improved and a 500,000 gallon reservoir will be constructed along
with the construction of the first neighborhood, which includes the college. The fire flow
storage, maximum daily demand and equalization storage for approximately 250 homes
is provided with the initial construction. In addition, surplus storage will be provided to
Rainbow Rock condominiums until City lines are extended to the site. With the initial
reservoir construction, a supply/distribution water line will be provided from the reservoir
to Highway 101. No new neighborhoods will be developed beyond the capacity of the
well or until the second storage facility is provided.

As the construction of various neighborhoods progresses, a distribution system will be

- constructed as shown in Exhibit 8, Conceptual Water Plan. The supply and
distribution lines will create a loop within the residential collector streets throughout the
site. Service lines into each neighborhood will branch off the distribution line. The
service lines will be looped within neighborhoods as much as possible; however, the cul-
de-sacs and dead end streets will likely not have looped service lines. Neighborhoods G
and H will be served from a water line constructed within the Coos-Curry Cooperative
transmission line easernent. The waterline will be constructed under Ram Creek. As
waterlines cross from a high pressure zone to a lower pressure zone, pressure reducing
valves will be installed. Properties located at higher elevations than the storage reservoir
may require booster pumps in order to provide the minimum health standard pressure of

20 psi.

A connection to the City waterline at Carpenterville Road will be constructed via
Highway 101 to supplement the on-site water supply. To provide storage for the
remaining neighborhoods, a second 610,000 gallon reservoir will be constructed.

The sizing of the second reservoir will be coordinated with the City’s overall storage
needs for the north end of Brookings. The size of the second reservoir could be '
constructed larger than the proposed 610,000 gallon reservoir, with the developer funding
only the portion-of the reservoir required for the storage needs of Lone Ranch.

The City of Brookings storage requirements for fire flow are based ona flow of 3,500
gpm over a duration of three hours, for a total of 630,000 gallons. The Lone Ranch
Master Plan calls for sprinkler systems to be installed in all homes within the
development. This reduces the need for the high fire flow demands and in turn the
storage requirements. The water system will provide fire flow storage based on the.1997

Lone Ranch Master Plan Application - May 2004
Prepared by Western Advocates incorporated
Page 29
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BaLL JANIK LLp

AT T ORNIEYS

ONE MAIN PrLacE
101 SOUTHWEST MAIN STREET, SUITE 1100
PORTLAND, OREGON 87204-3219
www.balljanik.com
TELEPHONE 503-228-2525
FacsiMiLE 503-205-1058

MEMORANDUM

TO: Gene Emre
FROM: Richard H. Allan
DATE: June 2, 2008

CLIENT: [J.S. Borax

RE: Response to Pat Sherman’s Comments on HB 3038

You have asked for my response to the argument by Pat Sherman, in her May 28,
2008 letter to the Brookings Planning Commission, that there has been an adverse change in
Oregon water law regarding extension of municipal water rights. Actually, the reverse is true.

Pat Sherman asserts that the adoption of HB 3038 by the 2005 Legislature
constitutes a change in conditions. Specifically, Mrs. Sherman contends that HB 3038 added a

time limit of 20 years to the permit.

Mrs. Sherman does not understand the context of HB 3038. That legislation
responded to the decision of the Oregon Court of Appeals in Waterwatch v. Oregon Water
Resources Commission, 193 Or App 87, 88 P3d 327 (2004). A copy of the Court of Appeals
decision is attached. The decision of the Court of Appeals was issued on April 21, 2004, months
prior to the City's initial approval of the Lone Ranch Master Plan of Development. The Court's
decision held that a new municipal water right could be issued only if all construction of the
water system would be completed within five years of the date of permit issuance. The Court of
Appeals stated that permit extensions could only be granted if construction had already
commenced, and the delay in completion related to unanticipated permitting requirements. In
other words, at the time the Master Plan of Development for Lone Ranch received its initial
approval in October 2004, Oregon law regarding extension of municipal water rights had
recently been interpreted in a very restrictive manner.

HB 3038 was a legislative response to the Court of Appeals decision in
Waterwatch v. Oregon Water Resources Commission. The legislation was supported by
municipal groups, notably including the League of Oregon Cities. As compared with the
decision of the Court of Appeals, HB 3038 clearly gives holders of municipal water rights more
time to complete construction of water systems, and more flexibility to obtain extensions of

C:\Documents and Settingsisharons\Local Settings\Temporary Internet Files\Content. Outlook\2JSBYO68\PORTLAND-#614510-v 1-
Memo_to_Genc_[Emre_re___response_to_Pai_Sherman.DOC

(134)



deadlines to construct water systems. Attached is a press release from the League of Oregon
Cities explaining that HB 3038 was a huge improvement for cities. In other words, to the extent
that a change in state waler law can be a relevant change of conditions for purposes of granting
an extension of the approval of the Master Plan of Development, the change reflected in HB
3038 appears Lo increase the likelihood that water will be available for development.

Mrs. Sherman also speculates that, in a proceeding "lor renewal of the City's
water right permit,” ODFW may assert that the City's water rights must be exercised in manner
that does not interfere with ODFW's instream water right. There are several problems with this
argument. First, speculation about what hypothetically may happen if or when the City of
Brookings sceks extensions of water rights cannot establish a change of conditions. The City's
water rights have not changed since the Master Plan of Development for Lone Ranch was
approved. They have not been invalidated. They have not been limited. Second, had the
Legislature intended to subject all municipal water right extension requests to the limitations of
certificated instream water rights, even if the instream right is junior in priority to the municipal
right, it surely would have said so. Nothing in HB 3038 demonstrates intent by the Legislature
to overturn more than 100 years of Oregon water law which has consistently been based on the
simple premise, "first in time, first in right." Finally, Mrs. Sherman does not demonstrate that an
extension of the City's water rights will be necessary to accommodate development at Lone
Ranch; thus, it isn't clear to what extent HB 3038 will even apply.

In summary, the Legislature’s adoption of FIB 3038 does not undermine the
City’s findings in support of approval of the Master Plan of Development for Lone Ranch.

cc:  Tim Ramis
Burton Weast
Marty Stiven

2C:ADocuments and Seutingsisharons\Local Settings\Temporary Internet Files\Content. Outlooky
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FOR IMMEDIATE RELEASE: CONTACT:
July 6, 2005 Ken Strobeck
(503) 588-6550

Victory for Cities on Water Rights

SALEM - HB 3038, which secures municipal water rights, was signed June 29 by Governor Ted
Kulongoski. On June 17, the House concurred with the Senate version of the bill on a 57-1 vote. This
follows the Senale's earlier passage by a 26-1 margin,

“This is probably the most important legislation for the fivability of Oregon cities this session,” said
League of Oregon Cities (LOC) President and Corvallis Mayor Helen Berg.

The bill was introduced by municipal water suppliers to rectify a recent court decision that threw municipal
water rights into jeopardy. Although it received broad support in the House (53-4 vote), HB 3038 was
stalled in the Senate due 1o environmental concems raised by the advocacy group WaterWatch, Alter
further negotiations, the parties reached consensus on amendments that provide security for municipal
water rights while ensuring the Oregon Water Resources Department (WRD) will condition municipal
waler rights to protect sensitive, threatened and endangered species if the development of the water right
will lead to the extinction of a species.

To clarify the legislative intent of the amendments, the bill’s carrier, Senator Charlie Ringo (D-Beaverton),
put on the record the definition of the amendment’s resource (fish) protection provision as “a forecast of
future population health, stated in terms of the probability of extinction.” Rep. Bob Jenson (R-Pendleton),
chairman of the House Water Commitiee, also put the definition on the record. This was important to
municipal suppliers, who agreed to water permit conditions if exercising the permil would lead to the
extinction of a listed species.

Along with the League, many municipalities and other governmental associations, the Senate received
floor letters supporting the bill from WaterWaltch, the American Electronics Association, the Oregon
Building Industry Association, AFSCME, and Associated Oregon Industries.

it
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-
(]
FILED: April 21, 2004
- IN THE COURT OF APPEALS OF THE STATE OF OREGON
WATERWATCH OF OREGON, INC.,
an Orcgon nonprofit corporation,
)
Petitioner,
= v.

WATER RESOURCES COMMISSION,
™ a stale agency,
WATER RESOURCES DEPARTMENT,
a state agency;
i and COOS BAY NORTH BEND WATER BOARD,
an Oregon municipal corporation,

=™ Respondents,
and
(=)
CITY OF LAKESIDE,

an Oregon municipal corporation;
TENMILE LAKEFRONT OWNERS ASSOCIATION;

=)

and DEPARTMENT OF FISH AND WILDLIFE,

a state agency,
m .

Other parties.

CC 13; A113693

m

Judicial Review from Water Resources Commission.
= Argued and submitted April 14, 2003.

Brian J. Posewitz argued the cause and filed the briefs for petitioner. With him on the brief was
m
Tonkon Torp LLP.

Philip Schradle, Special Counsel to the Attorney General, argued the cause for respondents Water
= Resources Commission and Water Resources Department. With him on the brief were Hardy
Myers, Attorney General, and Mary H. Williams, Solicitor General.

= James C. Coffey argued the causc for respondent Coos Bay North Bend Water Board. With him
on the bricf was Stebbins & Coffey.
= Before Haselton, Presiding Judge, and Deits, Chief Judge, and Wollheim, Judge.
DEITS, C. 1.
= hitp://www.publications.ojd.state.or.us/All 3693.htm 6/2/2008
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Reversed and remanded.
DEITS, C. I.

Petitioner, WaterWatch of Oregon, Inc., secks review of a final order of the Oregon Water
Resources Commission (commission), approving a water appropriation permit. (1) WaterWatch
challenged the permit application on several grounds, including that the applicant, the Coos Bay
North Bend Water Board (CBNB), could not make beneficial use of the water within the five-year
limit provided in ORS 537.230(1) (1997). (2) Ultimately, the commission rejected WaterWatch's
challenges and approved the permit with conditions. On revicw, we reverse and remand.

In March 1990, CBNB applicd Lo the Water Resources Department (department) for a permit to
appropriate water from Tenmile Creck in Coos County. CBNB also prepared four alternative
water demand forecasts, cach projecting different growth and water needs through as late as 2050,
Apparently, CBNB sought to appropriatc water for a potential industrial user and for an existing
industrial user that projected a greater need; however, the potential user ultimately decided not to
locate its facility in Coos County and the existing user reduced its projected need.

In December 1997, the department issued a proposed final order, approving the requested
appropriation permit with conditions. WaterWatch and others, including the City of Lakeside,
filed protests, and the department held a contested case proceeding. Thereaficr, the commission
considered the matter and approved the permit. The commission found CBNB's third water
demand forecast, which used a basc demand derived from past experience plus a projected
additional industrial demand, 1o be "reasonable." WaterWatch asserted that that forecast showed
that CBNB would not need water beyond its present resources and planned capacity until
approximately 2050. The commission, however, accepted the contrary position that, by 2050, the
need will be 3 million gallons of water per day. A diversion of 4.6 cubic feet per second would
supply that need, but the commission allowed an additional 18.6 cubic feel per second in order to
accommodalc a potential industrial user who might require as much as 12 million gallons of water
per day. The commission issued its final order granting the permit and allowing CBNB to
withdraw water at a maximum rate of 23.2 cubic feet per second. WaterWatch seeks our review of

that order.

Before turning to the merits, we must address the jurisdictional issue of whether WaterWatch has
standing to seck judicial review of the commission's order. We first determine whether
WaterWatch has standing under the pertinent statutes. See Uisey v. Coos County, 176 Or App 524,
548-49, 32 P3d 933 (2001), rev dismissed, 335 Or 217 (2003). In making that determination,
under the holding in Local No. 290 v. Dept. of Environ. Quality, 323 Or 559, 566, 919 P2d 1168
(1996), a case concerning only statutory standing, we are directed o the requirements of the
specific statute that confers standing in a particular type of proceeding. We then must determine
whether the constitutional requirements for standing have been satistied. Utsey, 176 Or App at
548-49. In response to our inquiry, WaterWatch asserts that it has statutory and constitutional
standing to seek review of the commission's order.

WaterWatch first argues, relying on ORS 183.480 and ORS 183.482, which are general review
provisions of Oregon's Administrative Procedures Act (APA), that its party status before the
commission gives it statutory standing to seek review of the commission's order in this court.
Specifically, WaterWatch relies on ORS 183.480(1), which provides, in pertinent part, that "any
person adversely affected or aggrieved by an order or any party lo an agency proceeding is
entitled to judicial review of a final order, whether such order is affirmative or negative in
oo ——form:"-(Emphasis addeds}— - - —- : -

http://www.publications.ojd.state.or.us/A 1 13693.htm 6/2/2008
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The problem with WaterWatch's reliance on those general APA provisions, however, is that

- Oregon's waler law statutes include specific provisions governing judicial review in these
circumstances. Those water law statutes contain different standing, requirements from the general
AP A provision cited above. To the extent that the more aeneral provisions of the APA and the

- specific waler law statules concerning judicial review are different, the water law statutes control.
ORS 174.020(2).

= The water law statute concerning judicial review is ORS 536.075(2), which provides that "[a]ny
party affected by a final order in a contested case issued by the Water Resources Commission or
the Water Resources Department may appeal the order to the Court of Appeals.” The plain
language of ORS 536.075(2) indicates that affecled parties may scek review of a final order.

(=)
Under the water law statutes, a party 1o a contested case before the department includes "an
I M
person who timely filed a protest.” ORS 537.1 70(2)(b). (v Any person may submit a protest
- against a proposcd final order." ORS 537.153(6). An association such as WaterWatch is a person.

ORS 174.100(5). “") Further, afier a contested case hearing and the issuance of a final order under
ORS .537.170, "any party may file exceptions to the order" with the commission. ORS 537.173.

= Here, the parties do not dispute that WaterWatch filed a timely protest against the proposed order
and filed exceptions. Accordingly, WaterWatch was a party.

As noted above, the plain language of ORS 536.075(2) also provides that, in order to seek review

=
of a final order, a party must be "affected” by the order. Notably, that statute does not require the
party to be "adversely affected" or "aggrieved,"” common terms used to describe standing to seek

- review of administrative actions. Because the text of ORS 536.075(2) does not define the term
naffected," we look to the context of ORS 536.075 to determine the legislature's intent. PGE v.
Bureau of Labor and Industries, 317 Or 606, 610-11, 859 P2d 1143 (1993).

-

The above statutes as well as a number of related statutes are indicative of the nature of the

interests that the legislature intended a party to have to be considered "affected” by an order of the

- commission. The approval process involves a public interest determination. See, ¢.g., ORS
537.153 (describing the rebuttable presumption that a proposed use will not impair or be
detrimental to the public interest); ORS 537.170 (providing that, if the presumption is rebutted,
the director or commission shall determine whether the proposed use would impair or be

= detrimental to the public interest by considering the described factors). As discussed above, to
assist in making that determination, the legislature has allowed any person to submit a protest to a
proposed order and become a party to the contested case. ORS 537.1 53(6) requires, in part, that a

™ protest must include, among other things:

"(bh) A description of the protestant's interest in the proposed final order and, if the
= protestant claims to represent the public interesl, a precise statement of the public
interest represented;

= "(c) A detailed description of how the action proposed in the proposed final order
would impair or be detrimental to the protestant's interest[.]"

= The above statutes demonstrate that the legislature intended threc groups of persons to become
parties Lo a contested case proceeding concerning a water permit: (1) the applicant; (2) a person
who requests standing, which under the statutes means a person who supports the proposed final
order; and (3) a person who protests the proposed final order. Those statutes also demonstrate that

(]

a protestant's interests may include the public interest. Accordingly, by specifically defining who

is a party to a contested case proceeding concerning a waler permit, the legislature has identified
i ———————three-groups-of-persons-who-are-a] eeled-by-the-proposed-final-order-in-either-positive-or-negative — —————
= http:/www.publications.ojd.state.or.us/A 1 13693 .htm 6/2/2008
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ways. Even after the contested casc proceeding, any party may file exceptions with the
commission. Consequently, it is apparent that the legislature contemplated that a party to a
contested case proceeding may be affecled by the commission's order. ORS 536.075(2) ("Any
party affected by a final order in a contested case issued by the [commission] * * * may appcal the
order to the Court of Appeals.”).

In this case, WaterWatch indicated in its protest that it was representing "the general public
interest in the water resources of this state” as well as the interests of its members and itself.
WaterWatch also desceribed the specific interests that it represented and explained how the
proposcd final order would impair or be detrimental to those interests. Additionally, in its petition
for judicial review, WaterWatch indicated that it would be adversely affected by the commission's
order. See ORS 536.075(4). ) Specifically, in its response to our inquiry regarding its standing,
WalterWatch indicated that it is adversely affected by the commission's order in the following
way:

"WaterWatch has a particular interest in the instrcam flows of Tenmile Creck. WaterWatch has
invested time, cffort and money in creating instream water rights, including the instream water
rights in Tenmilc Creek. O WaterWatch was instrumental in obtaining passage of legislation
that allowed for instream water rights, spending its money in the process. WaterWatch also spent
money advocating for instream water rights in Tenmile Creek. The instream water rights in
Tenmile Creek therefore represent the fruits of a WaterWatch investment (of money as well as
time and ceffort). A permit giving the Board a priority over those rights will diminish the return on
* % WaterWatch's investment, including the return on WaterWatch's investment of its funds." 7

(Citations to affidavits omitted.)

Because WaterWatch had spent time, money, and effort to create an instream water right in
Tenmile Creek, and because any instream right would be subject to CBNB's usc of water in light
of the fact that CBNB's permit would have an carlier priority date than any instream right,
WaterWatch's investment in the creation of an instream right in Tenmile Creek would be
diminished. For all of the above reasons, WaterWatch has demonstrated that it has standing
pursuant to ORS 536.075(2) to seek review of the commission's order.

That conclusion, however, does not end our inquiry. In Utsey, we explained that, "regardless of
what the legislaturc provides regarding the standing of litigants o obtain judicial relief, the courts
always must determine that the constitutional requirements of justiciability are satisfied." 176 Or
App at 548 (emphasis in original). In particular, we reasoned that (1) the party that invokes the
jurisdiction of the court has the "obligation to establish the justiciability of its claim”; (2) to
establish that the claim is justiciable, the party "must demonstrate that a decision in this case will
have a practical effect on its rights"; and (3) "[t]he casc law concerning the 'practical effects'
requirement clearly states that an abstract interest in the proper application of the law is not
sufficient.” /d. at 549-50. Under that standard, WaterWatch must demonstrate that the
commission's decision will have a practical effect on its rights.

In Utsey, the organization that sought standing, the League of Women Voters of Coos County,

"submitted a letter to the county in opposition to the Lillies' application. The letter did
not identify what the League is, nor did it provide any explanation of the League's

interest in the application. It simply stated that the League opposed the application on
the ground that approval would be unlawful. When the Lillies appealed to LUBA, the
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League moved o intervene. Once again, the League did not explain what it is or the
nature of its interest in the application or how it would be affected by a decision on it
one way or (he other. The motion merely stated the fact of the League's appearance
belore the county. On appeal, the League provides no additional information
concerning its composition, its interest in the application, or any practical effect that a
decision would have on its rights. Tt simply cites ORS 197.850(1) and ORS 197.830
(2) and (7) and contends that the legislature's conferral of statutory standing on any
person without regard to any practical interest in the outcome suffices lo create a
justiciable controversy.”

176 Or App at 548-49. Unlike the League of Women Voters in Utsey, WaterWatch has identified
specific effects on it as an organization as well as specific effects on individual members of
WaterWatch.

As noted above, the president of WaterWatch's board of directors averred that WaterWatch was
instrumental in the drafting and passage of the Oregon Instream Water Rights Act in 1987 and
that it has invested significant time, effort, and money in establishing instream waler rights
throughout the state. Significantly, and more importantly in this case, WaterWatch has spent time,
effort, and money in advocating for the creation of an instream water right in Tenmile Creek. As
discussed above, WaterWatch asserts that the commission's order approving the permit in this
case will harm WaterWatch by significantly diminishing its investment in the creation of an
instream water right in Tenmile Creek. Specifically, WaterWatch explains that the permit that the
commission approved in this case will have an earlier priority date than any instream right; thus,
the instream right would be subject to CBNB's use of water.

For those reasons, WaterWatch has identified plausible, actual, concrete ramifications from the
commission's approval of CBNB's permit. Of particular significance, WaterW atch has been
involved in proceedings to support the establishment of an instream water right for Tenmile
Creek, the specific waterway at issue in the permit approved in the commission's order. Those
interests asserted by WaterWatch are not simply academic or abstract political or policy beliefs.
We conclude that WaterWatch established, for purposes of constitutional justiciability
requirements, that the issuance of the permit has sufficient practical effects on it as an

organization.

In addition to demonstrating that the issuance of the permit will have a sufficient practical effect
on WaterWatch as an organization to satisfy the constitutional justiciability requirements,
WaterWatch has also demonstrated that the commission’s approval of the permit would have
practical effects on specific individual members of WaterWatch. We may consider the practical
effects on specific individual members of an organization in our constitutional justiciability
analysis. See Iriends of Jucksonville v. City of Jucksonville, 189 Or App 283,285 n 1, 76 P3d 121
(2003), rev den, 336 Or 422 (2004) (reasoning thal a neighborhood association had standing to
appear on behalf of its members where several members submitted affidavits indicating that they
would be adversely affected by the land use decision).

In response to this court's inquiry, WaterWatch submitted the affidavits of two of its members
alleging that they each have used Tenmile Creek for recreation and that the permit granted to
CBNB threatens their continued use and enjoyment. (8) Those members assert that their use and
enjoyment of the waterway will be detrimentally affected by the issuance of the permit because
the commission's approval of the permit allowing water to be diverted from Tenmile Creck would
reduce the instream flow. The effect on individual members is yet another reason to conclude that

o WaterWateh-has-standing—{ 2L Accordin gly, for-the-reasons.stated-above,-WaterWatch-has— . e e

hitp://www.publications.ojd.state.or.us/Al | 3693.htm 6/2/2008

(141)



Oregon Judicial Department Appellate Court Opinions Page 6 of 19

constitutional standing to seck review of the commission's order in this court. (o)

We now turn to the merits of this judicial review. As noted above, in December 1997, the
department evaluated CBNB's application for a water appropriation permit and concluded that the
rebuttable presumption that the proposed use will not impair or be detrimental to the public
interest had been established and that the presumption had not been overcome. See ORS 537.153
(2). 1) Accordingly, the department issued a proposed final order approving the permit with
conditions. WaterWatch and the City of Lakeside then filed protests, and a contested case
proceeding was held. Thereafter, the commission cvaluated whether the criteria in ORS 537.153
(2) had been satisfied. The commission summarized the issue presented to it in its order:

"o defeat the PFO[, the proposed final order|, the record must show that one or morce
of the criteria in ORS 537.153(2), set out at OAR 690-310-0110(1), was not satisfied
or that the proposed usc would impair or be detrimental to the public interest in
consideration of the specific clements of public interest identified in ORS 537.170

(8)'" (I'l)

‘T'he commission concluded that the criteria for establishing the presumption under ORS 537.153
(2) had been satisfied and that the protestants had failed to rebut that presumption. It held that the
proposcd use, as conditioned, would not impair or be detrimental to the public intercst and that the
permit should be issued. WaterWatch now seeks review of the commission's final order.

As pertinent to our review, the commission, in its order, applied ORS 537.230, which provides, in
part:

"(1) Except as provided in ORS 537.240 [addressing appropriation subject to permits
from the Federal Energy Regulatory Commission] or 537.248 [providing a 10-year
limit on initiation of construction of diversion or storage works for municipalities
under a rescrvoir permit) or under an application by a municipal corporation for
municipal uses or purposes, actual construction work shall begin within one ycar
from the date of approval of the application. The construction of any proposed
irrigation or other work shall be prosecuted with reasonable diligence and be
completed within a reasonable time, as fixed in the permit by the Water Resources
Department, not to cxceed five years from the date of approval.

"(2) Except as provided in ORS 537.240 or 537.248, the department, for good causc
shown, shall order and allow an extension of time, including an extension beyond the
five-year limit established in subsection (1) of this section within which irrigation or
other works shall be completed or the right perfected. In determining the extension,
the department shall give due weight to the considerations described under ORS
539.010(5) and to whether other governmental requirements relating to the project
have significantly delayed completion of construction or perfection of the right."

The commission determined that ORS 537.230(1) applies to municipalities and that it plays a role
in its decision to issue a permit. The commission concluded, however, that the five-year
construction completion time period in subsection (1) did not bar the issuance of the permit.
According to the commission, the key issue was whether CBNB was going to pursue development

of the project with "reasonable diligence." The commission explained:

"We agree with [the department's] rcading of the relevant statutes and rules and
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conclude that the five year time period set out in ORS 537.230 may be extended as
necessary, given due diligence in pursuit of the application of water under the permit.
Even if the record shows that the municipality cannol complete its project within five
years, thal is not a bar to granting a permit. In this case, the appropriate qucsllon is
whether the record shows that on receipt of a permil the applicant will initiate and
pursuc development of the project with reasonable diligence for a municipal water
aser. That is a question of fact 1o be decided on the record. * * *

el sk o o0 o

"At ils Augusl 3, 2000, meeting, CBNB passed a resolution that it will use due
diligence in developing the permit at issuc in this application. CBNB will begin by
establishing a ga[u]ging station near where an intake structure might be located. The
station will fine tune data and allow a better design of the intake facility. It will also
provide information on alternatives for use of the water by showing how much
treatment the water requires. Siting the ga[u]ge will require a period of calibration to
make sure the ga[u]ge is functioning properly. CBNB will also engage in water
quality sampling during the time the gauging station is operating.

"It will take one to two years to have the gauging station functioning properly and
giving meaningful data. If a permit in this case issued on December 31, 2000, CBNB
will begin activities under the permit in November of 2001. It is currently engaged in
a water expansion project.

"It may take up to three years to tie the hydrology of Tenmile Creek to the water
quality data CBNB will collect. The combination of those two data sets will tell
CBNB whether it can use Tenmile Creek water in its raw state or whether it will have
to construct a treatment facility. As hydrology data become more refined, CBNB will
also have better information about where to site the waterworks for Tenmile Creek.

"Once CBNB has gathered sufficient data from the gauging station, it will apply to
state and federal agencies for feedback on the various alternative uses for the water it
has crafied. The next set of activities CBNB engages in will involve dealing with
National Environmental Protection Act (NEPA) and legislative issues. Land
acquisition issues may also arise as the project is proposed. Alternatives to Tenmile
Creek may also require study as more data are developed.

"It could take five to ten years to conclude the NEPA process as a prelude to
development of the water right. Fisheries issues will be part of the negotiations;
wetlands issues may also arise. There will likely be discussions with the United
States Forest Service (USFS) regarding Wild and Scenic River designation for
Tenmile Creek.

"The next step for CBNB under the permit would be the design process. That
depends on what alternative is permitted. It will take approximately two years from
design to construction. If the project involves a pipeline, the process could be longer
because of restrictions on construction during certain periods.

"As CBNB moves through each step of the process involving use of Tenmile Creek
water, it will evaluatc the demand for that water.
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"In summary, in the next five years CBNB will budget money for the gauging stution,
gel it calibrated, and gather two to three years' worth of data. There may be time
within the five year period to begin the NIEPA prescoping process, designed 1o find
Slaws in the proposed alternative und to develop state and federal agency issues. The
prescoping process takes about a year, depending on the response from the agencies.
Additional studies might be necessary at that point.

"Formal NEPA scoping can take five years before a final Environmental Impact
Statement issues. From start to finish, the whole process o FEIS involves 10 to 11
years. Design will take a maximum of two ycars, and construction can take two 1o

three years.

LLEH S O 3

ik = Dye diligence is not a fixed concept. It must vary with the circumstances of
cach application. In the present case, the application requires the generation of years'
worth of data and negotiations with state and federal entities for approval to use the
watcr. The process from siting a ga[u]ging station to finishing construction of a
pipeline will run, assuming the best case, over ten ycars. Given the legal constraints
on developing the Tenmile Creek water right, the applicant could not possibly apply
water Lo beneficial use in a five year period. We find that CBNB's August 2000
resolution evinces an intent to develop its permit with due diligence under the
circumstances. If CBNB does not proceed to develop its water right with the
appropriate diligence under the circumstances, WRD may refusc to grant an
extension for the water right.”

(Emphasis added.)

We understand the gravamen of WaterWatch's first and second assignments of error Lo be that the
commission erred in issuing the permit because CBNB does not intend to apply the water to a
beneficial use in the time and manner required by the statutes. WaterWatch argues that it violates
the public interest as a matter of law to grant a permit to an applicant that acknowledges at the
outsel that the construction of diversion works will not be completed, nor even begun, within the
statutory five-year time period. It notes that Oregon's water allocation system is based on the
doctrine of prior appropriation. See Teel Irrigation Dist. v. Water Resources Dept., 323 Or 663,
666, 919 P2d 1172 (1996). Under that doctrine, a person acquires "an appropriative right on a
'first come, first served' basis by diverting water and applying it (o a beneficial use." /d. at 667.
WaterWatch points out that Orcgon's water permit system adopted in 1909 continues Oregon's
system of prior appropriation with priority dates tied to the date of receipt of the application for a
permit. See ORS 537.150(2). It also asserts that, under Oregon's permitting system, permits may
be granted only to those planning to make beneficial use of the water and that the ability to use the
water must be more than speculative. See ORS 537.130; ORS 537.160; ORS 537.190.

WaterWatch further explains that the legislature has adopted specific requirements, including time
requirements for how and when water must be applied to a beneficial use under the permitting
scheme. In particular, WaterWatch rclies on the portion of ORS 537.230(1) that provides, "The
construction of any proposed irrigation or other work shall be prosecuted with reasonable
diligence and be completed within a reasonable time, as fixed in the permit by the Water
Resources Department, not to exceed five ycars from the date of approval." According to
WaterWatch, even though the five-year construction completion requirement in ORS 537.230(1)

_ applies to CBNB, all that CBNB intends to do is to collect flow and water quality information to
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determine how, and if; it can usc the water. WaterWatch asserts that this activity was designed
merely to justify an extension of 50 years. According Lo WaterWaich, even if CBNB's demand
projections come trug, it will not use the water from Tenmile Creek until 2025 or later. Thus, as
we understand WaterWatch's position, where CBNB intends to collect flow and water quality data
and has no intention to begin or complele the construction of diversion works within the five-ycar
period in ORS 537.230(1), the commission erred in determining that CBNB's data gathering
activities constituted "reasonable diligence." For those reasons, WalerWatch contends that it
would not be in the public interest under the statutes to issue this permil.

Respondents' general response Lo WaterWatch's argument is that "[t]he Lext, context and history of
Oregon's water law statutes show that applications for municipal uses of water are afforded
special consideration and that municipal water right applications can lake into account all
reasonable and usual municipal purposes that reasonably may be anticipated for future growth."
Respondents argue that WaterWatch's argument is flawed because it fails to take into account the
"[s]ignificant and substantial differences” between municipal and other water users. They assert
that, because of those differences, "the five-year period initially established for developing and
perfecting other water rights does not bar the application of * * * CBNB, even though CBNB will
not fully develop its water right within the first five years." According to respondent, in view of
the other statutes relating to municipal water users, the five-year timeline is only a guidelinc with
respect to municipal water users.

The question that we must resolve is if, and how, the provisions of ORS 537.230 apply to
municipalities. In determining the meaning of a statute, we look first to its text and context to
ascertain the legislature's intent. PGE, 317 Or at 610-11. The context of a statute includes related
statutes and the statutory framework. Deston and Denton, 326 Or 236, 241,951 P2d 693 (1998).
We begin with a brief overview of Oregon's water law pertaining to the appropriation of water for
a beneficial use as articulated by the Supreme Court in Tee/ Irrigation Dist.

"Oregon's current scheme of ground and surface water allocation is rooted in the
doctrine of prior appropriation for a beneficial use. Under this doctrine, a person may
acquire an appropriative right on a 'first come, first served' basis by diverting water
and applying it to a beneficial use. Generally, any person intending to acquire a right
to appropriate surface water first must apply to the department for a permit to make
the appropriation. The application for the permit must include the following
information: (1) the source of the water supply; (2) the nature and amount of the
proposed use; (3) the location and description of the proposed diversion; (4) the time
within which the applicant proposes to begin construction; (5) the time required for
completion of the construction; and (6) the time required for the complete application
of the water to the proposed use. * * *

"Subject to various conditions that are not relevant in this case, the department must
approve a proper application that contemplates the beneficial use of water, unless the
proposed use conflicts with existing water rights. The permit allows the permittee to
begin construction of the diversion project and the appropriation of water. Generally,
the permitlee must begin construction within one year of the approval of the
application and must complete the construction within a reasonable time as
determined by the department, not to exceed five years from the approval. For good
cause shown, the department may allow extensions beyond the five-year limitation.

"The permit itself does not represent a perfected and vested water right. The water
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right is perfected when the water actually is put fully to a beneficial use. Perfected
water rights are appurtenant to the land, so that they travel with the land, unless the
seller specifically withholds those rights on sale. A holder of a perfected water right
may apply water to lands other than those to which the water right is appurtenant, by
filing an alternate acreage petition with the department and obtaining its approval.

"Once the permittee has completed the construction and has begun applying the water
to a beneficial use, a 'final proof survey' is prepared as 'proof’ of a perfected water
right. Although, historically, such surveys were prepared by the department, the 1987
legislature amended ORS 537.230 to require the permittec to hire a certified water
right examiner to survey the appropriation. Once the department finds, based on the
final proof survey, that the permitiee has appropriated the water for a beneficial use in
accordance with the law, the department issues a water right certificate to the user.
The certificate shows the user's priority, dated to the time of the original application,
the extent and purpose of the right, and a description of the land to which the water is
appurlenant. The certificate represents a vested, perfected water right that continues
so long as the water is applied to a beneficial use in accordance with the terms of the
certificate, subject to loss by nonuse and other events.”

323 Or at 666-68 (footnote and citations omitted). As the Supreme Court recognized in 7eel
Irrigation Dist., the purpose of Oregon's water law is to ensure that water is actually appropriated
for beneficial use in a timely manner. With that in mind, we turn to WaterWatch's arguments
concerning the applicability of ORS 537.230 to municipalities.

We first conclude that the text of QRS 537.230(1), see ____ Or App at ___ (slip op at 15),
demonstrates that the time requirements established in that statute apply to municipalities. The
text of the statute exempts municipalities from the requirement in the statute that construction
work hegin in one year, but the requirements relating to prosecution and completion of the work
apply to any diversion works and do not exclude municipalities. If the statute does not apply to
municipalities, it would not have been necessary to articulate an exception for municipalities from
the requirement that construction work begin within one year of the date of the approval of the
application. Further, the legislature could easily have exempted municipal applicants from al/ of
the time requirements of the statute. It is apparent that the commission belicved that CBNB's
application was subject to the requirements of ORS 537.230(1) becausc it included in the permit a
condition that "[cJomplete application of the water to the use shall be made on or before October
[, 2005." Thus, we conclude that the five-ycar construction completion requirement applics to
municipalities.

Further, the text of ORS 537.230(1) provides that "[tThe construction of any proposed irrigation or
other work shall be prosccuted with rcasonable diligence and be completed within a reasonable
time, as fixed in the permit by the Water Resources Department, not to exceed five years from the
date of approval.” (Emphasis added.) "Construction” refers to "the act of putting parts together to
form a complete integrated object." Webster's Third New Int'l Dictionary 489 (unabridged ed
1993). Here, based on the commission's findings, construction of diversion works will not be
completed as required by the statute nor will any construction of those works even begin within
the statutory time period or the time period included as a condition of the permit.

Finally, the text of ORS 537.230(1) provides that the applicant shall proceed toward completion
of the construction with "reasonable diligence." It also specifically provides that the outside limits
for the exercise of rcasonable diligence and the completion of construction is five years. The

' commission determined that CBNB's intent to collect only water quality and flow data during the
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five-year lime period constituted reasonable diligence under the statute. That determination,
however, is inconsistent with the terms of the statute that require reasonable diligence in the
prosecution and completion of construction of diversion works and is crror as a matter of law.

Respondents rely on a number of related statutes Lo support their position that municipal
applicants are 1o be treated differently and that the five-year construction completion requirement
of ORS §37.230(1) is only a guidcline for municipal water applicants. Respondents first point Lo
ORS 537.230(2), which provides:

"Except as provided in ORS 537.240 or 537.248, the department, for good cause
shown, shall order and allow an extension of time, including an extension beyond the

" five-year limit established in subsection (1) of this scetion within which irrigation or
other works shall be completed or the right perfected. [n determining the extension,
the deparlment shall give due weight to the considerations described under ORS
539.010(5) and to whether other governmental requirements relating to the project
have significantly delayed completion of construction or perfection of the right.”

(Emphasis added.)

Respondents rely on subsection (2) for the proposition that the five-year construction completion
requirement is only a guideline and that the acknowledged inability of a municipal applicant to
meet the five-year deadline is irrelevant because it can obtain an extension for "good cause.”
However, the text of ORS 537.230(2) indicates that it applies, not at the time of issuance of a
permit, but after the permit has been issued and delays occur. It requires the evaluation of whether
other governmental requirements "have significantly deluyed completion of construction or
perfection of the right." (Emphasis added.) The legislature's use of the phrase "completion of
construction” contemplates that construction has at least begun. Thus, ORS 537.230(2) allows a
holder of a water appropriation permit to obtain an extension of the five-year construction
completion deadline if construction has begun but circumstances develop after the issuance of the
permit to justify the extension. In contrast, that statutory provision may not be used to justify the
approval of the permit in circumstances where it is a certainty that construction of the diversion
works will not begin before the expiration of the five-year time period imposed by both the statute

and the time period imposed as a condition of the permit itself. (13)

Respondents also rely on ORS 537.260 to support their position. They argue that that statute
makes clear that the legislature intended municipalities to be able to develop and partially perfect
water rights incrementally. ORS 537.260(4) provides:

"A municipality may partially perfect not less than 25 percent of the water authorized
by its permit without loss of priority or cancellation of the municipality's permit
under this section. If a municipality defers perfection of its water right under this
section, the department shall issue a certificate under ORS 537.250 only for the
amount perfected. Upon perfection of the deferred amount, the municipality shall
request a water right certificate for the remaining portion of the water applied for in
the original permit application. As used in this section, 'municipality' includes a city,
a port formed under ORS 777.005 to 777.725 and 777.915 to 777.953, a domestic
water supply district formed under ORS chapter 264 or a water authority formed
under ORS chapter 450."

Respondents are correct that that statute gives special treatment to municipalities and

_contemplatcs-incremental-de.v.clopment.andKpartial-pelzfection-b.y_municipal_water_users._No.tabl ¥
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however, the cxception given to municipalities is nol unlimited. ORS 537.26(0(4) provides that a
municipality may partially perfect its water right "without loss of priority or cancellation of the
municipality's permit.” However, the statute also requires that, to obtain that exception, the
municipality must perfect "not less than 25 percent of the water authorized by its permit.” More
importantly, nothing in ORS 537.260(4) supports respondents’ position that the text of ORS
537.230(1), imposing a five-year construction completion deadline, should be ignored or read to
be only a guideline with respect to municipal applicants.

Respondents also assert that there is no question that the use of water for a municipal purpose is a
beneficial use. To support their argument, respondents rety on ORS 536.300(1), which provides:

"['he Water Resources Commission shall proceed as rapidly as possible to study:
Existing water resources of this state; means and methods of conserving and
augmenting such water resources; existing and contemplated needs and uscs of waler
for domestic, municipal, irrigation, power development, industrial, mining,
recreation, wildlife, and fish life uses and for pollution abatement, all of which are
declared to be beneficial uses, and all other related subjects, including drainage,
reclamation, flood plains and reservoir sites.”

We understand respondents to argue that, because that statute provides thal a beneficial use
includes "existing and contemplated needs and uses of water for * * * municipal" purposes, it
follows that municipalities should be allowed to obtain all water necessary for future municipal
uses, regardless of other statutory requirements regarding water appropriation.

Again, however, respondents read more into the statute than its text provides. The words of the
statute simply state that the enumerated uses are declared to be beneficial uses. Even though the
statute addresses existing and contemplated needs and uses for municipal purposes, it does not
distinguish municipal uses from other beneficial uses, nor does it eliminate other statutory
requirements for water appropriation.

Respondents also assert that future needs must be considered when a municipality makes a water
right application. They rely on ORS 540.610(4), which provides:

"The right of all cities and towns in this statc to acquire rights to the use of the water
of natural streams and lakes, not otherwise appropriated, and subject to existing
rights, for all reasonable and usual municipal purposes, and for such future
reasonable and usual municipal purposes as may reasonably be anticipated by rcason
of growth of population, or to sccure sufficient water supply in cases of emergency, is
cxpressly confirmed.”

That general confirmation that a municipality may acquire rights to the usc of water does not
override the specific requirements of ORS 537.230(1).-ORS 540.610(4) is part of a statute
concerning the forfeiture of water rights following a period of five or more successive years of
nonuse. ORS 540.610(2) allows an appropriator to rebut the presumption of forfeiture for a
variety of reasons, including that a city's water right is "for all reasonable and usual municipal
purposes,” ORS 540.610(2)(a), or that a forfeiture would impair the rights of cities and towns to
use the water, ORS 540.610(2)(b). Those two paragraphs indicate that the legislature does not
favor the forfeiturc of a water right implicating municipal purposes. The statute appears to

contemplate a broad view of municipal uses. (19) Nonetheless, the provisions concerning
forfeiture of a water right do not affect the construction requirements of ORS 537.230(1) that

—.apply-to.municipalities-in-obtaining.a.permit.- —
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Finally, respondents argue that "[t]he ultimate determination on a water right application is
whether the proposed use will impair or be detrimental Lo the public interest." They assert that,
considering all of the above statutes and the legislature's intention that municipal users should be
allowed 1o seck water rights for both present and future uses, it is evident thal the legislature
intended that the five-year construction completion deadline in ORS 537.230(1) be "a guideline
and standard by which to judge duc diligence in efforts made toward perfecting a water right,” and
that that statute should not be construed Lo preclude CBNB's permit application under the
circumstances of this case.

As we have already explained, respondents point to general stalules concerning municipal water
users and contend that those provisions make it apparent that, under those circumstances, itisin
the public interest for CBNB to obtain this water. Respondents reason that, if the commission
determines that it is in the public interest for CBNB 1o obtain this permit, it should be 1ssued
regardless of the terms of the specific statutes governing the issuance of water appropriation
permits.

Respondents are correct that municipalities are given favorable treatment in many respects under
the water appropriation statutes. Further, respondents offer numerous persuasive practical and
policy reasons why it might make sense to allow a municipal user to obtain a water appropriation
permit under these circumstances. Nonetheless, the text and context of the present statutes do not
provide for the exception to the five-year construction completion requirement in ORS 537.230(1)
that respondents seek. To exempt municipalities from that requirement, we would need to add
language or omit language from the statute, which we are not allowed to do. ORS 174.010; PGE,
317 Or at 611. If the legislature intends that municipalities be given the special exemption sought
by respondents, it may amend the statutes to provide it. There may be persuasive policy
arguments that support exempting municipalities from some or all of the requirements for
issuance of a water appropriation permit, but that is a decision for the legislature to make.

To summarize, the five-year construction completion requirement in ORS 537.230(1) applies to
municipalities. Based on the commission's findings, during the statutory period, CBNB intends to
collect only water quality and flow data and construction of diversion works will not begin. As a
matter of law, those findings do not demonstrate that, on issuance of the permit, CBNB will
exercise reasonable diligence in the construction of diversion works. Consequently, the
commission erred as a matter of law by granting a permit where the requirements of ORS 537.230
(1) will not be satisfied. To allow the issuance of a permit in those circumstances is inconsistent
with the statutes and rules of the cornmission governing water appropriation as well as the
doctrine of prior appropriation for beneficial use that Oregon water law is designed to further. For
those reasons, the commission erred as a matter of law when it determined that the 1ssuance of the
permit was in the public interest under ORS 537.153(2).

WaterWatch's remaining assignments of error concern CBNB's estimated need for water and
whether the commission's determinations are supported by substantial evidence. In light of our
resolution of WaterWatch's first and second assignments of error, there is no need for us to
address the remaining assignments.

Reversed and remanded.

re the Oregon Water Resources commiscsion, the Oregon Water Resources

Page 13 of 19
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Departmenl.,, and the Coos Bay North Bend Water Board. The City of Lakeside was
a protestant below, and the Tenmile Lakefront Owners Association and the
Oregon Department of Fish and wildlife were intervenors below. The City of
Lakeside, the Tenmile Lakefront Owners Association, and the Oregon Department
of Fish and wWildlife are not parties to this judicial review proceeding.

Return to previous location.

2. ORS 537.230 (1997) was amended in 1999. Or Laws 1999, ch 453, § 1. That
amendment applies to any application for a permit filed after October 23,
1999, Or Laws 1999, ch 453, § 3. Because the application was filed hefore that
dalte, the 1999 amendments do not apply. In thic opinion, references to QRS
637,230 are to the 1997 version.

Return to previous location,

3. ORS 537.170(2) provides, in part:

“Notwithstanding the provisions of ORS 183.310 to 183.550 pertaining
to contested case proceedings, the parties to any contested case
hearing initiated under this section shall be limited to:

"{a) The applicant;
"(bH) Any person who timely filed a protest; and

"(¢) Any person who timely filed a request for standing under ORS
537.153(5) and who requests to intervene in the contested case
hearing prior to the start of the proceeding."

with regard to a person reguesting standing, we note that ORS 537.153(5)
provides:

“Any person who supports a proposed final order may request standing
for purposes of participating in any contested case proceeding on
the proposed final order or for judicial review of a final order. A
request for standing shall be in writing and shall be accompanied by
the fee established under ORS 536.050(1)(n)."

Return to previous location.

4. ORS 174.100(5) provides a general statutory definition for the word
“person” unless the context reguires that another definition applies or
another specific definition applies.

Return to previous location.

http://Awww.publications.ojd.state.or.us/A 113693 .htm 6/2/2008
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5. Although, as noted above, ORS 526.075(2) requires only that a party be

= naffected” by a final order of the comai ssion, ORS 536.075(4), which describes
the requirements of a petition for judicial review, provides Lhat "[t]lhe
petition shall state Lhe facts showing how the petitioner is adversely

v affected by the order and the ground or grounds upon which the petiltlonex
contends the order should be reversed or remanded . " (Emphasis added.) Lven 1Lf

ORS 536.075(4) were to alter the stancing requirement in ORS 536.075(2), for

the reasons Lhat we will discuss, we believe that waterWatch has demonstrated

that it was "adversely affected® by the commission's order.

Return to previous location,

6. Instream water rights are described in OAR 690-077-0000, which provides,
= in part:

“(3) In 1987, the Legislature created a new type of water right

called an instream water righlL. Instream water rights are

established by certificate from the Water Resources Commission or by

lease agreement, pursuant Lo ORS 537.232 to 537.360, to maintain and

support public uses within natural streams and lakes. These public

= uses include, but are not limited to recreation, scenic attraction,
aquatic and fish life, wildlife habitat and ecological values,
pollution abatement and navigation. Instream water rights may also
be established as a result of the allocation of conserved water

= under ORS 537.455 to 537.500 and 540.510 (OAR chapter 690, division
18).
- nok ok % k%

"(5) Instream water rights differ from other water rights because

- ‘ control or diversion of the water is not reguired. Instream water
rights are held in trust by the Water Resources Department but are
regulated and enforced like all other water rights.

= "(6) Instream water rights do not take away or impair any legally
established right to the use of water having an earlier priority
date than the instream right."

Return to previous location.

(=)
7. 1In her affidavit, Nancy Duhnkrack, president of WaterWatch's board of
directors, averred, in part:

o]

"g.In 1987, WaterWatch was instrumental in the drafting and passage
of the Oregon Instream Water Rights Act. This law allowed for the
- establishment of instream water rights to protect streamflows needed
for fish, wildlife, water quality, recreational and aesthetic values
of river segments throughout Oregon. Since passage of the Act,
WaterWatch hag been involved in proceedings to support the
establishment of new instream water rights statewide, including

o]
instream water rights for Tenmile Creek. In other words, WaterWatch
has invested significant time, effort and money in establishing
instream water rights, including instream water rights for Tenmile
. Rt AL AN = i o
Fn http://www.publications.ojd.state.or.us/A 11 3693.htm 6/2/2008
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Creek.

"9.If the water appropriation permit at issue in this case is
issued, the permit will harm WaterWatch because it will
significantly diminish the return on WaterWatch's investment in
creating the instream water rights for Tenmile Creek (including
WaterWatch's investment in creating statutes that allow for insLream
water righrs). The permit will do that because it will be issued
with an earlier priority date than the instream water rights for
Tenmile Creek {even though the instream water rights are being put
to beneficial use now while the applicant in this case does not plan
Lo make beneficial use of the permitted appropriation for at least
2% years). The permit at issue in this case will have an earlier
priority date because the application for the permit was made a few
months before the applications for the instream water rights were
made. As a resull, the instream water rights will be subject to (and
not. protected against) possible later use of the water by the
applicant in this case. Because of that contingency, the ingstream
water rights that WaterWwatch has invested time, effort and money to
help create will have a lower value than they would if they were not
subject to later appropriation by the applicant in this case.
Waterwatch's investment will therefore be injured by the requested
appropriation permit.”

Return o previous location.

8. Tn nis afiidavit, Karl Anuta, a member and board member of WaterwWacch,

.

avaerrad, In part:

"4 .1 have personally used and enjoyed the benelits of instream flows
in Tenmile Creek. I have paddled Tenmile Creek, with my wife and my
youngest daughter. I plan to return to Tenmile Creck in the future
and hope to enjoy those benefits again.

"% An appropriation permit that allows water to be diverted f[rom
Penmile Creek would adversely affect my use and enjoyment of Lhe
inatream flows of Tenmile Creek, by reducing flows thal support
fish, wildlife and recreation.®

In his affidavit, Jim Thurber, a member of Waterwatch, averred, in part:

"2 1 reside in Lakeside, Oregon. My house is approximately one mile

from Tenmile Creek.

“4.1 regularly use and enjoy the benefits of instream flows in
Tenmile Creek. I fish and boat in Tenmile Creek. I enjoy the scenery
provided by the instream flows of Tenmile Creek. T enjoy observing
wildlife that exists because of instream flows in Tenmile Creek. I
also enjoy simply knowing the instream flows exist and knowing that
the fish and wildlife they support exist.

vg T am familiar with the appropriation permit sought by the Coos
Bay North Bend Water Board (the ‘'Board‘'). The appropriation permit

hitp://www.publications.ojd.state.or.us/Al | 3693.htm 6/2/2008
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would adversely affect my use and enjoyment. of Tenmile Creek. The

— " . .
permit would do that by allowing the Board to diminish instream
flows in Tenmile Creek and thereby diminish my enjoyment of the
benefits of instream [1ows.®
.
Return to previous location.
— _
9. Even though we consider the effect on individual members in our
constitutional analysis and note that that is another reason to conclude that
= WaterWatch hae standing, we do not consider the effect on individual members
in determining whether WaterWatch has demonstrated that icr has statutory
standing. See Local No. 290, 323 Or 559.
H
Return to previous location.
= [T

10. In view of our conclusion that WaterWatch has standing under the standaxrd
articulated in Utsey, it is not necessary for us to address the arguments that

= Utsey was -wrongly decided.

Return to previous location.

11. ORS 537.153(2) provides:

"In reviewing the application under subsection (1) of this section,
the department shall presume that a proposed use will not impair or

= be detrimental to the public interest if the proposed use is allowed
in the applicable basin program established pursuant to ORS 536.300
and 536.340 or given a preference under ORS 536.310(12), if water is

- available, if the proposed use will not injure other water rights
and if the proposed use complies with rules of the Water Resources
Commission. This shall be a rebuttable presumption and may be
overcome by a preponderance of evidence that either:

(o]
"(a) One or more of the criteria for establishing the presumption
are not satisfied; or
H . . 13 » .
»{b) The proposed use will impair or be detrimental to the public
interest as demonstrated in comments, in a protest under subsection
(6) of this section or in a finding ol the department that shows:
=
" (A) The specific public interest under ORS 537.170(8) that would be
impaired or detrimentally affected:; and
(o ]
" (B) Specifically how the identified public interest would be
impaired or detrimentally affected.”
Ll . .
Return to previous location.
- e -
L http://www.publications.ojd.state.or.us/A 113693.htm 6/2/2008

(153)



Oregon Judicial Department Appellatec Court Opinions Page 18 of 19

12. ORS 537.170(8) provides:

“If the presumption of public interest under ORS 537.153(2) is
overcome, then before issuing a final order, the director or the
commission, if applicable, shall make the final determination of
whether the proposed use or the proposed use as modified in the
proposed [inal order would impair or be detrimental to the public
interest by considering:

"(a) Conserving the highest use of the water for all purposes,
including irrigation, domestic use, municipal water supply, power
development, public recreation, protection of commercial and game
fishing and wildlife, fire protection, mining, industrial purposes,
navigation, scenic attraction or any other beneficial use to which
t.he water may be applied for which it may have a special value to
the public.

*(b) The maximum economic development of the waters involved.

"(¢) The control of the waters of this state for all benelicial
purposes, including drainage, sanitation and flood control.

“(d) The amount of waters available for appropriation for beneficial
use.

* (1) The prevention of wasiteful, uneconomic, impracticable or
unraasonable use of the waters involved.

“({}) All vested and inchoate rights to the waters of this state or
to the use of the waters of Lhis state, and the means necessary to
protect such rights.

“{¢g) The state water resources policy formulated under ORS 536.295
to 536.350 and 537.505 to 537.534."

Return to previous location.

13. Although not cited by the parties in this case, we note that the
department's rules that govern applications for extensions of time for
municipal water right permit holders to complete construction pursuant Lo ORS
5377.230 are consistent with our interpretation of the statute. "In order Lo
approve an application for an extension of time for municipal and quasi-
municipal water use permits {[sic] holders to complete construction and/or
apply water to full beneficial use pursuant to ORS 537.230 or 537.630, the
Department shall find(,)" among other things, that "[t]he applicant began
actual construction on the project, as defined in [OAR] 690-315-0020(3) (d),
within the time period, if any, required under the applicable statute[.]" OAR
690-315-0080(1) (b) (emphasis added). OAR 690-315-0020(3) (d) provides, in turn:

vEvidence of the actions taken Lo begin actual construction within
the time period in the permit or previous extension:

“(A) ‘Actual construction' means physical work per formed towards
completion of the water system, which demonstrates both the present
_good faith of the water right permit holder and the water right . .

http://www.publications.ojd.state.or.us/A 113693.htm 6/2/2008
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H
permit holder's intention Lo complete the project with reasonable
-~ diligence;
"(B) ‘Actual construction' does nol inciude planning a diversion
- system, formulating a business plan, securing financing, letting
contracte, purchasing but vot installing equipment., or surveying."
Here, as we have explained, the commiggsion's findings indicate that CBNB
- intends to collect only water quality and flow data during the five-year
period provided in ORS $37.230(1).
= Return to previous location.
H uy . . .
14. OAR 690-300-0010({29) defines "municipal water use" as
“the delivery and use of water through the water service system of a
™ municipal corporation for all water uses usual and ordinary Lo such
systems. Examples of these water uses shall include but are not
limited to domestic water use, lilrrigation of lawns and gardens,
commercial water use, industrial water use, fire protection,
= irrigation and other water uses in park and recreation facilities,
and street washing. Such uses shall not include generation of
hydroelectric power."
=
Return to previous location.
- S - T o v s
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June 3, 2008

Brookings Planning Commission
898 Elk Drive
Brookings,OR 97415

Dear Brookings Planning Commission members:

1 am writing on behalf of the Kalmiopsis Audubon Society. Our group has 175 members
in Curry County who are concerned about habitat for fish, birds, and wildlife.

In the past we have commented on concerns about how the proposed Borax
development would affect wetlands and water issues in south Curry County, and so
we'd like to comment briefly on the matter before you now to extend the Borax Master

Plan of Development.

Since this Master Plan was approved nearly four years ago, there have been several
significant changes in conditions —especially with regards to water supply and the
Chetco River. For this reason, we believe that an extension is not justified according to
Brookings Municipal Code 17.70.120.

In 2004, the findings that lead to approval of the Master Plan of Development stated:

” Any water withdrawals from the Chetco River will be within that allowed to the City,
consistent with protection of the estuary. There is no negative impact on the estuary or
its wetlands and the development is consistent with Goal 16.”

However, since 2004, new issues have emerged regarding the Brookings water supply.
Owing to a protest of Brookings’ Chetco River rights made by Water Watch, the city’s
secure water rights are currently only 5.1 cfs --an amount that the city’s engineering
consultant stated in 2006 is far less than adequate to meet the needs of the Borax

property and the rest of the city.

This information was NOT considered by LUBA in 2004.

(157)



We believe that the issue of water supply needs to be clarified in an updated water plan
before any extension of the Master Plan of Development be granted.

The current regional ban on salmon fishing is another new condition with makes the
future expansion of Brookings’s water rights even more unlikely and makes it ever more
crucial for water plans for the Borax development to be clarified.

For these reasons we urge you not to grant an extension.

Thank you for considering our comments.

Cordially,

Ann Vileisis //AV

President

(158)
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EXHIBIT D.& E

SUPPLEMENTAL PACKET
Received at Planning Commission Meeting
June 3" — File MPD-1-04

NUMBER OF DOCUMENTS:
EX'E)“,B'T FROM: PAGES:
Diana & Pete Chasar
935 Marina Heights Rd. 4 1 pg: Curry news letter
Brookings, OR 97415 Page 5, June 2008
3 page document
copy of Pilot article from
May 20, 2006
EXHIBIT
E:

Pat Sherman
P. O. Box 1140
Brookings, OR 97415

1 page: “Cost Sharing
for Lone Ranch”

1 map of public utilities
5-pg. Letter
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State of the Cooperative

Satisfactory Survey conducted on our behalf by the
National Rural Electric Cooperative Association
Market Research Services. The ratings you gave the
cooperative and the employees that SETVe you every
day were excellent. In fact, we were rated jziglmr than

As we prepare for the 70th Annual Meeting of the
- Membership, we would like to pause and reflect on
the events of the past year.
First, and most importantly, your electric coopera-
vive is in excellent financial condition. As a result, we

have been able to retire capital credits for 1971 and cooperatives nationwide in some areas. You've asked
1972 and we will retire capital credits for the years us to do a better job with regard to concern for the .
- 1973 through 1976 later this year for approximately environment and in being communicy partners, and '
we will strive to do so. We appreciate your honest

$1.5 million.

In 2001, we retired capital credits for the years
1959 through 1970. More than 13,000 checks were
ot rerurned and we began the process outlined in
Oregon state statutes late last year to locate those
members. In response to our advertisements, more
than 3,000 people contacted us with information we

feedback.

Finally, let us mention one more time the appre-
ciation we have for our employees. They demonstrate
to you and to us—every day—how talented, profes-
sional and dedicated they are. They were put to the :
test during December and January, and passed with ]

-
could use to locate members having unclaimed capi-  flying colors once again. We are proud of our em-
cal credits. Our staff is working as quickly as possible  ployees and the work they do. Apparently, you are :
- to verify information and reissue checlzs. too, because our ratings in the recent survey were i
~—The planmig sges for the completion of the ™~ higher after the December storms than they were for [
/ transmission line upgrade from the Thomas Creek those of you surveyed before the storms hit. :
area to Brookings/Harbor is progressing on sched- These and other issues are discussed at length at
H ule. While we will have some property easement is- our monthly Town Hall meetings. The electric util- ;‘
sues to resolve, we may be able to begin construction) ity industry is constantly changing and we expect to '
later this vear. have a lot to discuss over the next few years. We are
- /e are working diligently to secure a long-term proud to have served you for the past 70 years and we [
' power supply after the year 2011 when our contracts look forward to providing the same level of excellent  [§
with the Bonneville Power Administration expire. The  service in the future. ]
- politics surrounding the climate change debate will
gndoubtediy impact electricity rates across *the nation,  Grant Combs, President/Chairman
including here in the Pacific Northwest. We will be
_ actively engaged in the debate to make sure our long- _
term power supply remains reliable and affordable. Daryl C. Robison, Vice-President/Vice Chairman
For this year, it appears the region will have a
_ good snow pack, which bfldes well for the hydropow-  Peter C. Radabaugh, Secretary ‘
. er system we rely upon. Knowing the region has out- : i
grown the federally based hydropower system, we '
i are exploring ways to add more renewable energy to John G. Herzog, Treasurer
— our portfolio. We participated in the expansion of
the Coffin Butte landfill gas fgcxht)-’ near Corvallis Dave Kitchen, Director :
: and the wave energy pilot project off the coast of :
- Reedsport through PNGC Power. Our green energy
program was put in place last year and we rounded Gary R. Schlottmann, Director
out our greater emphasis at protecting our environ-
_ ment through promoting the use of compact fluores-  Roger Meader, GM/CEO
cent bulbs and energy conservation.
: Four hundred of you participated in a Member
-
Coos-Curry JUNE 2008 5
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- MAYOR: BORAX DID NOT PAY ITS SHARE OF -:
SEWER PROJECT

Pir " Charmmoan moid

Published: May 20, 2006

: By Peter Rice

Pilot staffl writer

iStep 1: Main

(Category Aclivities
veary " Aihcivies
,'ﬁf:;’ BPIRka pichies

|i Gol .

Wild Rivers Coast Business Directory

The city of Brookings paid hundreds of thousands of dollars in
sewer plpe installation costs that it might have shared with a
developer, according to & statement issued last week by Mayor

Pat Sherman.

sewer line between Crissey Circle and Parkview Drive. The city

pald the entire $794,000 bill, according to Finance Director Paul

Hughes, with $74,000 coming from sewer replacement fees

. collected in $2.50 increments on manthly bills, and the rest
: coming from general sewer revenues - the money paid by
wsewer rate pavers,

Place a Pilot = |

But in a 2004 report to then City Manager Leroy Blodgett, the
Coos Bay engineering firm HGE wrote that the cost of the

project should be split 50/50 with the 1,000-heme U.S. Borax
Lone Ranch development.

i Cities frequently hire engineers to calculate such cost splits,
. according to City Manager Dale Shaddox. Developers can be

billed for any costs .incurred when cities expand infrastructure
capaclty to accommodate the growth,

But cities also chip in.

For example, if a city needed to replace a leaky pipe anyway,

and a developer needed @ more expensive and bigger pipe, the
city might hire an engineer to determine how to divide the bill.
City staffers, Shaddox said, can then use the report to negotiate |

a formal cost-sharing agreement,

This time, that didn't happen.

“It's my understanding that there is no agreement," he said.

If there was, "I'd be happy to send them e bill," Hughes said,

Sherman sald she made the announcement for the sake of

transparency.

"I am reporting this Information to you because the money

came from you and you have a right to know how the city spent

Wi omamimienlon  diow Bk oo s Eboiin
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Map
«City Hall Phones

«Clty of Brookings

i sChamber of

. Commerce

+School District
«Curry County Phone

Directory :
«Curry County

« Port Information

«[ ocal Links

« Curry Public Transit
«Jetties/harbor
«Census 2000
eHistory of Brookings
«VVacation Guide
«Wild Rivers Coast
o}lealth Directory

Email White Pages
E~-mail White Pages

V=-W-=X-Y-Z
E-Mail News Alerts

i
i

: About the Pilot i

; General Information
" Jobs at The Pilot
Contact Us

Send Your News
- How to Subscribe :
Display Ad Rate Card |
Letters to the Editor !
Malke This My Home
Page i
Archives Available

Order a photo
sArchive Search

Information
Brookings-Harbor
Map
OR Highway Reports
CA Hlghway Reports
State of Oregon
Oregon Blue Book
Wild Rivers Coast

 Whale Watching
Officlal US time

Curry County :
Local Links !

FindLaw Legal

Resources

infrastructure improvements that the developer had paid for
entirely.

"We have obviously been a company that has not been asking
for public subsidy," Weast said. "We have a history of paying
our own way."

Ny

Reach Peter Rice at price@currypllot.com.,
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2al Shernian
PO Box 1140
Brookings, OR 97415

June 3, 2008

To: Brookings Planning Commission
894 Elk Drive
Brookings, OR 97415

Re: MPD-1-04 two year cxlension
Madam Chair and Commissioncers,

BMC 17.70.120 gives you discretion to give extension Lo the Master Plan. But BMC states that before you
can usc your discretion, you must first make a finding that “conditions have nol changed.”

] am submitting this letter with the documents that support my statements about three specilic changes.

Change #1- Source of water supply
In the original Master Plan the source of the water supply was wells on the property. The mosl recent plan

is 1o usc water from the City and not usc the wells. This is a change in conditions.

From the time that Borax first submitted its Master Plan to the present day, the plan for the source of water
for the development has evolved. When first presented, the plan was to rely on water from on-site wells
and reservoirs. Now the plan seems to be to rely exclusively on water from the City. According to
correspondence from Richard Nored, HGE Inc., the City’s engineer, this change requires an amendment to

the Master Plan.

The story of how we got from “wells” to “all-City” is convoluted. Using documents in the Borax file, I
traced the evolution as best as 1 could. The documents, except for the cumbersome Master Plan, are
attached. To make the story easier to follow, ] have prepared a table.

Comments:
1. Based on new evidence, the change of the plan for source of water from “wells” to “City” happened

without consulting the City’s engineer, Richard Nored of HGE, Inc. The City engineer’s October 31, 2006
e-mail contradicts lesimony given during the MPoD hearing by then Planning Director John Bischoff
concerning the adequacy of the City’s water supply.

2. The testimony from the City’s engineer thal was included in the MPoD hearing is a letter dated July 6,

2004 which pre-dates the change in the plan for water.
3. The wells were always an integral part of the plan. That is why Condition of Approval #15, to allow for

reverse flows, was included.

4. Bul, now there is evidence that the wells aren’t what they werc thought to be.

5. 1 appears thal waler from the wells will nol be available to augment the City’s supply when the Chetco

River has low flow or when the City is unable to treal an adequatc volume of water. Originally, we were

told that the wells would add to the City’s water supply and hélp the City in low flow periods.

6. Goal 16 was never addressed in the original Master Plan application. Now that water will be withdrawn

from the Chetco on a regular basis, Goal 16 needs Lo be evaluated.
Goal 16 Policy 10 slates: Actions, which would potentially aller the estuarine ecosystem, shall be
preceded by a clear presentation of the impacts of the proposed allerations. Such activities include
dredging, fill, in-waler structures, riprap, log storage, application of pesticides and herbicides, water
intake or withdrawal! and effluent discharge, flow land disposal of dredged malerial, and other
activities which could affect the estuary’s physical processes or biological resources.

(167)



WATER DOCUMENTS

Datc Document Author Comment Additional Comment
July 6, 2004 Letter to Leo Richard Nored, P.E. | Included in Master Recommends cost-
(NORED) Lightle, COB the City Engineer Plan Hearing File. sharing for

Community
Development
Dircclor

from HGE, Inc

This (carly)
document was
referenced in the
LUBA opinion, but
it was outdated by
then.

infrastructurc

September 21, 2004
(RAMIST)

Letter

Tim Ramis,
Attomey for Borax

Response to
Comments in Public
Hearing

Notcs on-sitc water
sysiem for SWOCC.
Notes on
supplementing
supply from City
waler system- (p.3)
Notes on waler from
BOTH the City and
the wells (p.4)

September 24, 2004

Letter

T Ramis,
Attorney for Borax

US Borax Response
{o comments

Applicant NOW
proposing all City

(RAMIS2)
walter system.,
Wells will be source
of NEW water
October 25, 2004 Final Order City #41.a, “proposed “Proposed watcr
(FOFOF) Finding ol Fact water system, which | system” was the well
will be connected based systcm
with the city system”
#1181 water right not
nceded until DDP
October 25, 2004 Conditions of City #15. requires Reverse lows
(COA) Approval reverse flows implies Iwo sources
between project of water
waler system and
city waltcr systcm
July 7, 2005 (approx) | Final Opinion and | Land Usc Board of | Use all City with No | Relied on commients
(REMAND) Order Appeals (LUBA) on-silc wells from applicant’s
engineer and City's
Planning Director
which are
contradictory (o
comments of City
Engineer in
10/31/2006 e-mail
April 30, 2006 e-mail Don Wilcox, P.E. a. Wilcox thinks
(WILCOX) City Public Works wells arc source of
Director water,
b. Also recalls b. wells not likely to
Watershed Council | producc walter
meeting
QOctober 31, 2006 c-mail Richard Nored Must read Contradicts LUBA
(NORED2) Final Order and

Opinion Contradicts
Planning Dircctor
testimony about
adequacy of water

supply

Patricia Sherman

File No. MPD-1-04 Extension

Comments

Page 2
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November 2, 2000
(NORED3)

letter

Richard Nored

Includes Specific
Assumptions of
Masler Plan, project
descriptions and cost
information

November, 20006
(PLAN2006)

Excerpts from
“Water and
Wastewaler

HGE nc (City
Engincer)

Comument on quality
ol wells.
Current Plan to usc

all water from City.

Facilities Plan to
Discusses phasing.

Serve Lone Ranch
Development and
Surrounding
Arcas”, Revised

Change #2- Change of Oregon Law with respect to municipal water rights,

Al the time the Master Plan was approved we all were assured that (he City had adequalc water rights on the Chetco. In
particular the City has two permits at (he Rainey sitc on the North Fork Chelco, onc for 4¢fs and onc for 10cls. 1n the
LUBA appeal of the Master Plan, we lcarned that Water Watch had protested the City’s water rights on the Chetco. This

challenge was considered by LUBA in the appeal.

Since the LUBA remand was handed down, Oregon Law about municipal water rights has changed. Specifically, HB
3038, (sec attachment) effective June 29, 2005 (after the LUBA appcal) adds additional constraints relating to municipal
water right extensions. Firs(, the law adds a time limit of 20 years, with exceptions, to the permit. Second, the first
extension of the undeveloped portion of the permit shall be conditioned to maintain the persistence of listed fish species

in the portions of waterways affected by water use under the permit.

This constraint has a direct bearing on the City’s permit for 10cfs because that permit is not perfected, and there are two
fish that are listed in Curry County waters. One is the federally threatened Coast Coho population. The other is the
Pacific Lamprey which is listed as Vulnerable Sensitive on the Oregon list and Species of Concern on the Federal list. 1n
he new state law the Department of Water Resources (DWR) is required to base its finding on existing data and upon the
advice of the State Department of Fish and Wildlife (ODFW). This adds 4 new layer (o the permit exlension process and

gives added weight to the issue of fish habitat and increased power to ODFW. :

The City currently has an ordinance that limits withdrawal from the Chetco to 5.1cfs when stream flows fall below 80 cfs
for three consecutive days. But since there is currently no formal fish protection agreement between the City and a state
or federal agency, this issue is open for discussion whenever the City applies for an extension.

1t is noteworthy that DWR holds an in-stream certificate, priority date 1980, (attached) for the reach of the Chetco below
the North Fork to the tidewater for the purpose of supporting aquatic life. 1t is possible, perhaps probable, thal upon
application for renewal of the City’s water right permit, ODFW may usc the opportunity to assert the in-stream water
right and require that withdrawal be restricted to 5.1cfs whenever stream flows fall below the volumes allowed in the
DWR certificate. Those volumes are; from Oct 1 to Oct 15- 200cfs; from Oct 16 to Dec 31- 450cfs; from Jan 1 to May
31- 350cfs; from June 1 to June 15- 200cfs; from June 16 to June 30- 100cfs; from July 1 to Sept 30- 80cfs.

As an example of the potential impact this restriction could have, a table of daily flow data for October in the ycars from
2003 through 2007 is attached. In two of the five years (2003 and 2000) the daily mean discharge was below the DWR
certificate level every single day. In 2004 it was below on 13 days, in 2005 it was below on 26 days, and in 2007 it was

below on 12 days.

As a practical matter, this doesn’( make any difference now because our water use doesn’{ approach 5.1cfs at the present
time. Bul as we look to the future, and our daily demand incrcases, we can anlicipatc waler restrictions occurring every
year. According to the City of Brookings 2007 Water Masler Plan, maximum daily demand projectlions are:
2009=3.89cfs; 2015=4.64cfs; 2022=5.71cfs; 2057=16.06cfs. Welcome to the water wars of the 21* century.

The City has hired a water rights specialisl, Adam Sussman, and a waler rights attorney, Martha O. Pagel. The City has
enacted a Water Conservation Program. We have notified the golf course (sec attachment) that the City will be unable to

Patricin Sherman Page 3 6/3/2008.
File No. MPD-1-04 Extension
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provide water for them until the domestic water supply is sccurcd. We have updated the Water Master Plan. Al of these
actions illustrate that the City is responding aggressively Lo its watcr right challenges.

The City is making progress, but much remains to be done to sceure the City’s water rights to the Chetco and, by law,
there will be conditions added 1o maintain the persistence of listed fish species, to any extension of the 10cfs water right.

Summary of Change #1 and 2
No clement in the Lone Ranch Master Plan is more basic than the plan for providing water. Change of source of water

from wells on the property (o the Chetco River is 4 fundamental change in the Master Plan that requires, according (o the
City’s engincer, an amendment to the Master Plan. There is new cvidence that the City’s engineer was not consulied, and
an amalysis of the impact of the change was not done, when the decision to change the source of water was made. The
engincer’s ¢-mail of October 31, 2006 contradicts testimony given by the planning director in the MPoD hearing. There
is new knowledge about the well water (or lack thercof). The change in state law concerning municipal water rights is

another important change of condition,

Combined, these changes in circumstances arc so important and fundamental that they completely undermine the findings
on which the plan for water is based. Thesc fundamental changes preclude making o finding that “conditions have not
changed.” Therefore, the request for extension must be denied at this time. The applicant should submit an amendment
to the Master Plan, and he could- re-submit his request for an cxtension at the same time.

Change #3- Infrastructure Cost-sharing
Cost sharing for off-sitc infrastructure is an integral part of the Master Plan. Since the Master Plan was approved in 2004,

new knowledge about the offsite infrastructure that will be needed, and the cost of the infrastructure, has seen the light of
day.

We now know that off-site infrastructurc to serve Lone Rancl: and the surrounding arca includes about $11 million dollars
of pipes, ctc. We also kmow that a considerable amount of the money is supposed Lo come from the City.

Much of the off-sitc infrastructure still needs (o be installed. For the sewer collection system the needs are: pump station
al Taylor Creek, sewer main from Carpentervilic Rd to Parkview, sewer main from Crissey to Moore, sewer main [rom
end of Rowland Lanc 1o Mill Beach Pump Station, sewer main from the Mill Beach pump station to the WWTP. For the
walcr distribution system the necds arc: water main from Easy/Fern to Highway 101, water main from Easy/Hwy 101 to
Carpenterville Rd. In addition to the improvements identified in the HGE enginecring report there are additional projects
that need to be completed before the City will be able to serve Lone Ranch. (see Don Wilcox e-mail)

This significant operational and financial information was availablc at the time the Master Plan was approved, but it was
not presented for consideration to the Planning Commission, the City Council, or the public. In particular, at the City
Council hearing for the Master Plan, Councilor Larry Anderson asked a pointed question about the needed ofi-sitc
infrastructurc and who would pay for it. Wec now know that the answer Mr. Anderson was given by then City Manager

Mr. Blodgett was incomplele and erroncous. (minutes attached)

The answer to Mr. Anderson’s question was incomplelc in that the information about the needed offsite infrastructure, the
cost of it, and the cost sharing percentage between Borax and the City was not discussed. In his answer Mr. Blodgett
mentioned the need to enlarge (sewer) lines from Arnold Lanc to Mill Beach Road, and he mentioned that the developer
would pay all cosls to cxtend lines (cxtended lines arc the lines north of Carpenterville Rd), but he failed to mention all of
the other needed infrastructure- both water and sewer- included in the April 22, 2004 Ictier from Richard Nored, P.E.

HGE Inc. to the City Manager. (attached) (also see map)

The answer was erroneous because the City Manager said in part that the off-site infrastructure projects would be paid for
with SDC funds. First, the fact is that revenue from SDCs is realized at the time a person applies for a building permit,

and building permits are not issued until after the infrastructure has been installed and paid for. Second, only a portion of

the needed projects is eligible for SDC funds. Third, the sewer SDC fund was, and is depleted.

We also now know that the city’s ratepayers paid for 100% of the sewer project that runs from Parkview to Crissey
Circle, in spite of the city engineer’s rcport that stated 50% of the project cost was allocated to the Lone Ranch developer.

(Richard Nored letter 4/22/04, and repeated 6/06/06, 11/02/06)

Patricin Sherman Page 4 6/3/2008
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1 am sad Lo say that there has becn no money forthcoming from Borax (o reimburse the ratepayers the morc or less
$600,000 to $750,000 owed to them for the Lone Ranch allocation of the Crissey/Parkview project. (Nored 1172/06

ictlcr)

In & September 27, 2007 keticr to John Cowan, (attached) Richard Nored reiterates the information about cost sharing
contained in the 4722004 md 6/6/06 letters. He senl the letter to Mr. Cowar in preparation Jor a meeting with Borax that
was (o occur in the Tollowing week, and alter he had reviewed new documents submitled by Borax. The new Borax
proposals differed substantially from the City’s proposals. 1 have submitted a request for the Borax documents but have

nol received them yel.

1 s also sad (o report onsomething that happened in December, 2007 and January, 2008, 1 have attached a memo dated
January 3, 2008 from City Manager Gary Milliman to the City Council (attached). In the memo Mr. Milliman informed
fhe Council of an application he had submitted to Oregon Economic and Comnumity Development Department

(OECDD) and the U.S. Department of Agriculture.

The application included a request for a loan ol $2,810,927 that was (o pay for the Lone Ranch share of the needed sewer
inltastructurc. The loan was Lo be repaid with revenues from a proposed new local improvement district. This, by Lhe
way, would have been a local improvement district that apparently initially had only onc property owner, Borax.

Prior Lo receiving the Jan 3 memo, 1, as mayor, had no knowledge whatsoever that the City Manager had submitied this
request. Seemingly he was acting on his own initiative. And I can’t imagine that this request would have been made
without the knowledge and agreement of Borax” representatives.

1 think it’s also important (o note that this request was made even though there is no coniract between the City and Borax
that safeguards the City’s interests. ,
After 1 received the memo, 1 asked City Attorney John Trew what would happen if the property owner decided to walk
away from the property. 11 remember correctly, he told me that the City would bc responsible for the payments. The
loan request was never approved.

Summary of Change#3
Since the master plan was approved we have learned a lot about the off-sitc infrastructure needs. We know that the City

has no funds for needed infrastructure to serve Lone Ranch. (Nored 11/2/06 letter). The history shows thatl Borax has not
borne its share of the costs. Unless this problem is resolved, I think the viability of the project is at risk.

This new knowledge about the cost and cost-sharing for off-site infrastructure is a change in circumstances that exposes a
critical weakness in the master plan.

1 think this probiem could be fixed with the addition of a-condition that requires Borax or subsequent property owner(s) o
consummate a developmenl agreement or similar legal instrument with the City prior to approval of @ Delailed
Development Plan. The agreement could lay out a solution (o this problem and should be approved by the City Council.

Further, until such an agreement is reached, 1 think there should be no action taken by the City that has to do with
funding, taking ownership, or signing off on any of the infrastructure. Firs! and foremost, the City needs a formal
agreement to protect the interests of the City and the City’s sewer and water cuslomers.

Buf even with an agreement, no onc knows where the money for the City’s share of the cosl will come from.

Sincercly,
&L
Liwd J %{’4’"’-"; "\
Gl i Mty L

Pat Sherman

Patricia Sherman Page 5 6/3/2008

File No. MPD-1-04 Extension
Comments

(171)



Aii BB A A m -

st & WiLDLIF
" ol o8
HENVIGE

United States Department of the Interior

FISH AND WILDLIFE SERVICE s g NN
Roseburg Ficld Office RE( rsasfp )
2000 NW Stewarl Parkway
Roseburg, OR 97470 JUN & 7004

Phone: (541) 957-3474 FAX: (541) 957-3475

GITY OF BROOKINGS -

Reply ‘To:
Fite Name: Junc 3 Letier.dot
TS Number: 05-1339

Brookings City Planning Commission May 30, 2008

Atin: Dianne Morris
City of Brookings
898 Elk Drive
"Brookings, OR 97415

Subject: Public Hearing on the Master Plan of Development for the City of Brookings

Dear Ms. Mortis,

The U.S. Fish and Wildlife Service (Service) has previously provided comments for the above
referenced Master Plan of Development (MPD) for the proposed 553-acre development north of
Brooking, Oregon in letters dated July 29, August 3, September 7, and September 20, 2004. Our
comments expressed concerns that development plans may endanger the presence of western lily
" at the property. The City of Brookings (City) has scheduled a public hearing regarding a two-
year extension of the MPD. Tt is our understanding that the development plan presented in the
MPD is conceptual and that the actual development design will be refined during each of the

). We understand that DDP planning will be based on more

Detailed Development Plans (DDP
intensive characterization of site constraints, including the potential for hydrological impacts on

critical wetlands supporting the western lily. Our intent has been to inform the applicants and
approving agencies of the importance of the western lily and the unique wetlands they occupy
and to try to prevent future conflicts between the extent and configuration for the development as
proposed in the MPD and the long term protection of these important resources.

We advise that if the planning commission approves a two-year extension of the MPD, the
following issues, which we believe are necessary to adequately protect the significant natural
resources on the property, be recognized in future development of the individual DDP’s:

. Resource parameters included in the MPD:

1. The current map of the westemn lily population on the property included in the
March 2006 western lily survey report by Raedeke Associates, does not show the
full extent of western lily on the site, as we determined during the July 2005
survey (Raedeke Associates, Inc. 2006). Therefore, further coordination with the
Service is requested to ensure that the entire western lily population is considered
in prospestive planning of the project. In addition, species surveys are considered

Printed on 100 percent chiorine free/60 percent posi-consumer cornient paper.
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to be void after 5 years. Therefore, if development has not proceeded by July
2010 in any portion of the project, we recommend an updated survey for the lily
to be completed.

Based on our partial inspection of the property in July 2005, the Service has
concerns about the accuracy of some of the wetland delineations presented in the
MPD. The Service is available to assist in field certification of wetland

-boundaries during certification by the Army Corps of Engineers and the Oregon

Department of State Lands.

As we have indicated in previous correspondence, the wetland buffers as
presented in the MPD are insufficient in many areas to protect wetland functions
of the resident western lily population. The width of wetland buffers should be
designed based on the characteristics of the specific wetland to be protected, in
order to prevent changes in hydrology, pedestrian impacts, introduction of
invasive specics, and other impacts. We described the inadequacy of the MPD
buffers in more detail in our letter of September 7, 2004 (attached). The Service
offers to assist in wetland buffer design during the DDP planning.

o We believe it is important for all interested parties to recognize that cach of the above
deficiencies in the conceptual MPD design and available information pertaining to the
natural resources of the project arca could affect the ability to meet the development
goals stated in the MPD. Based on our partial inspection of the property in July 2005, it
appears that the MPD overly estimates the development potential of the site, with regards
to the stated objective (LUBA remand order) to “protect the wetlands and westem lily”.

«  We offer to continue to work and improve communication with the project proponents,
the City of Brookings, other public agencies, and other appropriate entities, regarding the
actual planning and design of the various phases of the proposed project.

Thank you for the opportunity to provide comments regarding the MPD, If you have further
questions or require technical assistance please contact Dave Imper at 707-825-5112, Sam
Friedman at 541-957-3478, or me at 541-957-3470.

Attachment (1)

Sincerely,

.-C7 [ %‘/4&

Craig A. Tuss
Field Supervisor

(174)
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ce: Burton Weast, Western Advocates, West Linn, OR (¢)
Teena Monical, Army Corps of Engineers, Eugene, OR (¢)
Yvonne Valletle, Environmental Prolection Agency, Portland, OR (e)
Bob Lobdell, Oregon Department of State Lands, Salem, OR (¢)
Todd Confer, Oregon Department of Fish and Wildlife, Gold Beach, OR (¢)
Robert Meinke, Oregon Department of Agriculture, Salem, OR (¢)
Julic Haire, Oregon Department of Transportation, Roseburg, OR (e)
Ken Phippen, NOAA-Fisheries, Roseburg, OR (e)
Laura Todd, USFWS-Newport, Newport, OR (¢)
David Imper, USFWS-Arcala, Arcata, CA (¢)
Kate Norman, USFWS-OFWO, Portland, OR (¢)
Office Files, USFWS-OF WO, Portland, OR (e)

References

Raedeke Associate, Inc. 2006. Western lily surveys. Unpublished report for the Lone Ranch
MPD, Brookings, Oregon. 30 pp + appendices.
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United States Department of the Interior (e

FISH AND WILDLIFE SERVICE

Roseburg Field Office
2900 NW Stewart Parkway
Roseburg, Oregon 97470
Phone: (541) 957-3474 FAX: (541)957-3475

Reply To: 8330.04402(04)

TS: 04-3371 .
Filename: City of Brookings_Lily_info_letter.doc
Log #: 1-15-04-TA-0440

K-Ref: 03-1642

September 7, 2004

John Bischoff

Brookings Planning Director

Brookings Department of Public Services
898 Elk Drive

Brookings, Oregon 97415

Subject: Information regarding Master Plan of Development for the City of Brookings
(1-15-04-TA-0440)

Dear Mr. Bischoff:

The U.S. Fish and Wildlife Service (Service) previously provided comments for the above
referenced Master Plan of Development (MPD) regarding the proposed 553 -acre development
north of Brookings, Oregon, in letters signed July 29, 2004 and August 3, 2004 (1-15-04-TA-
0440). On August 13, 2004, Service representatives met with you and representatives of the
project proponent to discuss aspects of the MPD. During that meeting and the subsequent site
visit we offered, and all parties accepted, to provide additional information regarding westem lily
(lity) habitat needs, wetland function and protective measures for the wetlands and lily.

The issue of adequate buffer size is critical to determining the actual amount of land available for
development on the Borax property, and thus the ability to meet the goals established in the
MPD. We still have concerns regarding the “up to 1000 living units” goal of the MPD and
. caution the project proponents regarding setting e\pectdtlons for this project which may go

unfulﬁllcd

We also offer to continue to work with the project proponents, the City of Brookings and other
approprialc entities, regarding the actual planning and design of the various phases of the

proposed project.

" Western I;ily Ecology -

The lily is found at the edges of sphagnum bogs and in forest or thicket openings along the
margins of ephemeral ponds and small channels. I also grows in coastal prairie and scrub
communities near the ocean where fog is common. The plant is often found growing in areas
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Borax Development, 1-15-04-TA-440

composed of poorly drained (usually underlain by an iron pan, or poorly permeable clay layer),
slightly acidic, highly organic soils. Common associates include salal, western wax myrtle,
western spiraea, huckleberry, shore ping, Sitka spruce, red alder, Port Orford cedar, willow,
Pacific reed-grass, slough sedge, bunchberry, and western tofleldia. Populations are found at
low elevations, from almost sea level to about 300 feet in elevation, and from ocean-facing blufis

{o aboul 4 miles inland.

Low (less than 3 feet tall) vegetation is generally beneficial to the lily because it shelters juvenile
plants from large mammal browsing, and provides heat cover in July and August. This
protection is most critical in spring and early summer for seedlings. The lily tends to be shaded
out when the vegetation is especially dense or taller than about 6.5 feet.

Threats to Western Lily

The primary threat to the lily is human modification or destruction of habitat. The lily.is limited
to habitat very near the coast that is currently undergoing intense development pressure. The
species’ bog and coastal prairie/scrub habitat occurs on level marine terraces that are desirable
for coastal development because of the gentle topo graphy and proximity to the ocean. Other
primary threats to the lily include competitive exclusion during natural succession.

Secondary threats to the lily include human depredation, insect herbivory, grazing by deer,
livestock, elk, and small mammals, fungal, viral, or bacterial infection; and loss of genetic

variability in small populations.
Project Storm Drainage Design Concerns '

The sediment pond or infiltration pond discharge method for storm runoff (as proposed in the
MPD) is preferable to a small point discharge to 2 ditch, which would have significant
detrimental impacts on the lily by completely altering normal runoff patterns (complete loss of
soil moisture on either side of the ditch; increased inundation within the ditch). However,
sediment ponds perform much like a point discharge method when compared to natural sheet
flow and recharge patterns and will Likely still significantly impact the lily. A discharge method
that effectively mimics natural surface and subsurface flows into the wetlands is theoretically
possible, but we believe such 2 method would be very difficult or impossible to engineer.

. The best option for maintaining natural flow patterns is to avoid hard surfacing and other
development that might alter the balance between surface sheet flow and percolation within the
entire critical portion of the watershed (this includes area above (up-gradient)-a wetland/lily site .

and below (down-gradient)).

Criteria for Designing Appropriate Buffef Size

Buffers need to be large enough to enable effective maintenance of lily habitat, evidenced by the
difficulty in implementing habitat treatment at the Harris Beach Park lily site. Specific buffer
distances require a specific site analysis, including a hydrological analysis that outlines the
relative watershed directional inputs, and breakdown between surface and subsurface water

inputs. -
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Borax Development, 1-15-04-TA-440

Because the lily is extremely sensitive to changes in soil moisture almost any change in soil
moisture regime can cause loss of the plants. The relative directional hydrology.inputs
surrounding wetlands are critical in setting up wetland buffers. As an example, a buffer which
avoids the ultimate loss of the lily and wetland integrity might be 50 feet on one or two sides, but
extend somewhat more than 200 feet in another direction. At the same time the reconfigured
water inputs must be examined as a result of the project, since too much water just as effectively

eliminates the lily as not enough.

As an example of a poorly designed buffer, the Brookings marsh was surrounded by
development on all sides within a period of about 5 years. Within 2 years, the lily was gone.
The distance from the last surviving lilies to the edge of development was 50-100°. In this
specific case, a buffer was not established (wetlands were filled around the perimeter). The
majority of the wetland remaining (200 feet wide by 3-400 feet long) is now infested with
various exotics, with only a small core area not yet smothered. Many species that only occurred
here (and Harris State park) have declined in the past 10 years, and continue to decline. In this
case, the hydrology was severely altered by ditching, invasion of non native plants (exotic plants
were dumped over the fence), and people building trails for themselves and pets.

Without having any site specific data, a very large buffer relative to the existing wetland
watershed (e.g., 90% of the watershed) is recommended assuming that a loss of 10 percent of the
natural flow regime might be acceptable if it is balanced with proper vegetation management.
Without site specific flow calculations, the long term effects of lawn fertilizers and p“SthldCS in

close proximity to lily sites are impossible to predict:

Buffers should be wide enough to prevent efficient introduction by exotic species from
surrounding development. This is highly dependent on the quality and to some cxtent the
distinctness of western lily habitat from the surrounding disturbed habitat.

In certain cases, a well maintained chain link fence or tall brick fence with a dense wall of
vegetation could act as a barrier to prevent impacts from pedestrians and pets. If this is the case,
a 50 foot buffer might be acceptable, assuming the hydrology is not impacted, and broadscale
vegetation thinning, mowing, or removal by some means can be demonstrated.

We also point out:
The lily can occur in upland habitats as well as jurisdictional wetlands. Therefore, the

. space available for development indicated in the MPD may be inappropriate.

In some cases, uﬁlityv installation or other subsurface activities can affect normal
subsurface flow patterns.

Indirectly, nearby construction or soil compaction can enable invasive plants to enter l1ly
* habitat and out—compete the plant.
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Borax Development, 1-15-04-TA-440 ' 4

In summary, information necessary to determine the amount of land actually available for
development, in light of the above discussion, is lacking and allocation of necessary buffers to
- prolect wetland integrity and western lily habitat may limit the goals identified in the MPD.

Thank you for the opportunity to further comment on the MPD. If you have further questions or
require technical assistance please contact Dave Imper at 707-825-5112 or Sam Friedman at 541-
957-3478 or me at 541-957-3470.

Sincerely,

/r‘r'//%//%

Craig ;A. Tuss

Field Supervisor

cc: Chris Wright, Raedeke Associates, WA (e)
Burton Weast, Western Advocates, West Linn, OR (e)
Teena Monical, Army Corps of Engineers, Eugene, OR (e)
Lisa Grudzinski, Amny Corps of Engineers, Coos Bzy, OR (&)
Bob Lobdell, Oregon Division of State Lands, Salem, OR (e)
Todd Confer, Oregon Department of Fish and Wildlife, Gold Beach, OR (e)
Robert Meinke, Oregon Department of Agriculture, Salem, OR (e)
John Raasch, Oregon Department of Transportation, Roseburg, OR (¢)
' Ken Phippen, NOAA-Fisheries, Roseburg, OR (¢)
Fred Seavey, USFWS-Newport, Newport, OR (e)
David Imper, USFWS-Arcata, Arcata, CA (e)
Andy Robinson, USFWS-OFWO, Portland, OR (¢)
Yvomne Vallette, Environmental Protection Agency, Portland, OR (e)
Office Files, USFWS-OFWO, Portland, OR (€)

‘References

" Kennedy, C., J. Wilkinson, and J. Baich. 2003. Conservation Thresholds for Land Use Planners.
Environmental Law Institute, Washington, D.C.

U.S. Fish and Wildlife Service. 1998. Recovery Plan for the Endangered Western lily (Lz'lz‘izm :
occidentale). Portland, Oregon. 82 pp. ',
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Advance Packet # 2

Dated: 7-8-08
for

Wednesday, July 16, 2008, Special Council Meeting

Included in this packet are additional materials related to the following Agenda Item:

II1. Public Hearing:

In the matter of File No. APP-1-08, an appeal of the Planning Commission’s denial for
the request of an extension of time for 2 years for an approved Master Plan of
Development, known as Lone Ranch Master Plan, a 553 acre parcel located on the
easterly side of Highway 101 and north of Carpenterville Road; Assessor’s Map 40-14
& Index; Tax lots 2400, 2401, and a portion of 2402; U.S. Borax, Applicant and
Appellant; Burton Weast, Representative; File MPD-1-04 Extension. The criteria to
decide this matter is found in Chapter 17.70.120, Effective Period of Master Plan of
Development (MPoD) Approval, and Chapter 17.152, Appeal to the City Council, of
the Brookings Municipal Code.



City of Brookings

898 Elk Drive, Brookings, OR 97415
(541) 469-1138 Fax (541) 469-3650
dmorris@brookings.or.us

TO: City Council and Mayor

FROM: Dianne Morris, Planning Director

DATE: July 8, 2008

RE: App-1-08, Appeal of the Lone Ranch Master Plan Extension of Time

Request. Hearing date scheduled for July 16, 2008.

The City Council Advance Packet on this matter was distributed on June 30, 2008 to allow
additional time to review the material. Materials submitted to this file after that date are
included in this packet.

John Trew will be present at this hearing to help with any procedural questions. One
important issue to address at the outset of the hearing is a clear statement regarding the City
Council’s understanding of what the criteria is that will be used to approve or deny this
request.

BMC 17.70.120, Effective Period of Master Plan of Development (MPoD) Approval states,
“If the applicant has not submitted a DDP for the planned development or the first phase
within four years from the date of approval, the MPoD shall expire. Where the Planning
Commission finds that conditions have not changed, the Commission may, at its
discretion, extend the period for two additional years per extension, subject to
applicable hearing and notice requirements. If after the approval of the first DDP,
construction has not been started or at any time construction has lapsed for a period of three
years the MPoD will expire.”

The word “conditions” as used in this criteria means the facts used in reviewing and
approving the Lone Ranch Master Plan. This needs to be clearly stated at the outset of the
hearing to focus discussion on the proper criteria to consider.

America’s
Wil Rivers

FOTMALS OF RATUIS SE3T -



e,
?g UR RYWe re All Ag%,garmg ; ' @@

=4 General Hospital Health Networﬁ/@%

July 7, 2008

Brookings City Council
898 Elk Drive
Brookings, OR 97415

Gentlemen;

Recently the Brookings City Planning Commission denied a request from U.S. Borax to
extend the deadline for the Lone Ranch Master Plan of Development. The Brookings City
Council has the ability to overrule the Planning Commission in this regard. On behalf of
the Curry Health District [ am requesting that the City Council do so.

Brookings has long sought better access to health services, both in terms of increased
services and more convenient access to services. Such access has been exacerbated in
recent years with the departure of a number of physicians from the area.

While not part of the Curry Health District, Brookings is in our service area and the
Health District has directed us to expand the services we currently provide to the
Brookings area. We have maintained a clinic in the area for many years and are currently
the only provider accepting new Medicare patients. We are, however, constrained by the
building we are in and intend to construct a new facility including a multi-specialty
clinic, imaging center, surgery, emergency room (staffed 24/7), observation beds, class
room/s and space for visiting specialists. Phase II of our expansion is focused on
provision of inpatient care. We are recruiting doctors for Brookings and have an Adult
Family Practice physician starting on July 14, a General Surgeon starting on August 18,
and are interviewing Orthopedic Surgery, Internal Medicine, OB/GYN and Pediatric
candidates with the intent to add at least one each of these providers over the next 24
months.

Accordingly we must acquire suitable space in Brookings to permit the construction of
approximately 20,000 — 25,000 sq.ft. of clinic / hospital space. We have a letter of intent
with U.S. Borax for land within the Lone Ranch development. We also have a fairly
restrictive time line in that the lease on our current facility expires December 31, 2010.
Phase I of our building program must be completed at that time. With a 24 month
building schedule, we need to be in the ground in January of 2009. Any appreciable delay
in the Lone Ranch development will make our Lone Ranch plans unfeasible and require a
major re-vamp of the Health District’s health plans.



I encourage the City Council to demonstrate visionary leadership in handling the Lone
Ranch request and to think over the horizon to a time when a trip to the emergency
department means a 10 — 12 minute drive and not a 30 — 40 minute drive. I will gladly -
answer all questions, and can be reached by phone at 541-247-3108 or via email at

bmcmillan@curryhealth.org

Sincerely
Is/

William I. McMillan, MBA, FACHE
Chief Executive Officer

Cc;  Larry Anderson
Dave Gordon
Dave Kitchen
Jake Pieper
Ron Hedenskog
Garry Milliman
Burton Weast
Wayne Krieger



