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2:30 p.m. 

3:00 p.m. 

State of Oregon 

Environmental Quality Commission 

AGENDA 

WORK SESSION -- March 1, 1990 
Blue Mountain Community College 

Pioneer Hall, Room 148 
Pendleton, Oregon 

1. Triennial Review of Water Quality Standards: Background and Discussion. 

2. In-Stream Water Rights: Background and Discussion of Potential for 
Rulemak:ing. 

3:30 p.m. - 3. Dioxin and Total Chlorinated Organics: 
• Short, Medium, and Long Range Strategies 
• Options for Public Forum 
• Status of Regulatory Actions 
• Columbia River TMDL Progress Report 

4:30 p.m. - 4. Strategic Plan: Review of Draft Document 

NOTE: The purpose of the work session is to provide an opportunity for informal discussion of the above ite1ns. The 
Co1n1nission will not be making decisions at the work session. 

SPECIAL PUBLIC FORUM -- March 1, 1990 
Red Lion Inn at Indian Hills 

Cayuse Room 
304 S.E. Nye Avenue 

Pendleton, Oregon 

7:30 p.m. - Groundwater 

Note: The prapose of this special public fonun is to provide an opportunity to exchange infonnation and vie)VS on the 
subject of groundwater quality and groundwater pollution control The public is }Velco1ne to attend and }Vill have 
the opportunity to present their views. A nu1nber of people who are known to have specific kno}vfedge or interest 
in groundwater quality are being specifically invited to present their views to the Co1n1nission. 
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REGULAR MEETING -- March 2, 1990 
Blue Mountain Community College 

Pioneer Hall, Room 148 
Pendleton, Oregon 

Consent Items -- 8:30 a.m. 
NOTE: These routine items are usually acted on without public discussion. If any ite1n is of special interest to the 

Co1n1nission or sufficient need for public co1nment is indicated, the Chainnan 1nay hold any iteni over for 
discussion. 

A. Minutes of the January 18-19, 1990, EQC work session and regular meeting. 

B. Civil Penalties Settlements. 

C. Approval of Tax Credit Applications. 

D. Commission Member Reports: 

Pacific Northwest Hazardous Waste Advisory Council (Hutchison). 
Governor's Watershed Enhancement Board (Sage). 

Public Forum 
This is an opportunity for citizens to speak to the Commission on environ1nental issues and conce111s not a part of the 
agenda for this 1neeting. The Co1n1nission 1nay discontinue this fo1u1n after a reasonable tiJne if an exceptionally large 
niunber of speakers wish to appear. 

E. Regional Managers Report 

Action Item 

F. Air Quality State Implementation Plan: Approval of Lane Regional Air Pollution 
Authority Rule Title 34, "Air Contaminant Discharge Permits" as part of the State 
Implementation Plan. 

Rule Adoptions 
NOTE: I-lea-rings have already been held on these Rule Adoption items; therefore any testilnony received '!>Vil! 

be lbnited to co1nnrents on changes proposed by the Departlnent in response to hearing testiJnony. J'he 
Co1n1nission also 1nay choose to question interested parties present at the meeting. 

G. Reclaimed Plastic Tax Credit: Adoption of Temporary Rules as Permanent Rules. 
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H. Disposal of Cleanup Materials Contaminated with Hazardous Substances: Adoption of 
Amendments to the Solid Waste Rules. (Previously referred to as "Special Wastes.") 

I. Underground Storage Tank (UST) Program: Adoption of Permanent Rules for: 
1. UST Grant Reimbursement Program. 
2. UST Loan Guarantee and Interest Rate Subsidy Program. 

J. Enforcement Policy and Civil Penalty Procedure: Adoption of Proposed Rule 
Amendments. 

K. Tax Credit Program: Adoption of Proposed Rule Amendments. 

L. Incinerator Rule: Amendments to Better Address Municipal and Hospital Units. 

M. Woodstove Certification Program: Adoption of Proposed Modifications to Conform to 
New EPA Requirements. 

N. Asbestos Program: Proposed Adoption of Rules on Sampling for Air Quality Clearance. 

Hearing Authorizations 
NOTE: Upon approval of these items, public nde1naking hearings will be held in each case to receive public 

co1nments. Following the hearings, the item will be returned to the Conunission for consideration and final 
adoption of nlles. 

0. Confirmed Release List and Inventory and Hazardous Waste Management ·Fees: 
Authorization for Hearing on Proposed Rule Amendments to Establish Criteria and 
Procedure for Adding or Removing Sites per HB 3235 and Amend Fees. 

P. Waste Reduction: Proposed Rules for Waste Reduction Plans. 

Q. Water Quality Rules: Proposed Rules on Re-Use of Reclaimed Water. 

R. Sewerage Works Construction Grants: Proposed Rule Modifications. 

S. Water Quality Rules: Proposed Minor Rule Changes Affecting Industrial and Agricultural 
Sources. 

T. Water Quality Permit Fees: Proposed Industrial Source Fee Increase to Help Fund 
Groundwater Program. 

U. Water Quality Permit Fees: Proposed Municipal Source Fee Increase to Help Fund 
Groundwater Program, Pretreatment Program and Sludge Program. 
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Because of the uncertain length of time needed, the Commission may deal with any ite1n at any tbne in the 1neeting except 
those set for a specific tiJne. Anyone wishing to be heard on any ite1n not having a set tilne should a1rive at 8:30 a.Jn. to 
avoid ntissing any item of interest. 

The next Commission meeting will be Friday, April 6, 1990. There will be a short work session prior to this 1neeting on the 
afternoon of Thursday, April 5, 1990. 

Copies of the staff reports on the agenda ite1ns are available by contacting the Director's Office of the Depart1nent of 
Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 229-5395, or toll-free 1-800-452-4011. 
Please specify the agenda item letter when requesting. 



...-ipproved __ 
Approved with corrections 
Corrections made 

MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the Two Hundred and First Meeting 
January 18-19, 1990 

Work Session 
Thursday, January 18, 1990 

The Environmental Quality Commission (Commission) Work Session was convened at 2: :OS P-m. 
in Room 4A of the Department of Environmental Quality (Department) offices at 811 S _ W. Gth 
Avenue in Portland, Oregon. Commission members present were: Chairman Bill Hutchis <:in, Vice 
Chairman Emery Castle, and Commissioners Bill Wessinger, Genevieve Sage and Henry L"'0renzen_ 
Also present were Michael Huston of the Attorney General's Office, Director Fred Hans=n of the 

Department of Enviromnental Quality and Department staff. 

Item 1: Governor's Watershed Enhancement Board (GWEB): Brainstorming session for 
potential legislative concepts to present to GWEB staff. 

Commissioner Sage opened the discussion by asking for guidance on the direction and priority 
projects the Commission would like her to promote for GWEB. Andy Schaedel and Roger Wood 
who serve as DEQ staff support for GWEB, presented background information on CTWEB'~ 
programs to date. They suggested three potential ideas for priorities that could be pursu=ct either 
through legislation or funding: · 

1. A complete inventory of watersheds and an assessment of their condition is needed to 
support evaluation of applications for funding to assure that maximum benefit is received 
from the limited funding available. 

2. Priorities are needed to direct the available funds. The Department, through the Clean 
Water Strategy, has identified priority water bodies needing attention to protect beneficial 
uses, based on an evaluation of available data. The Commission could urge that GWEB 
funding be directed to priority water bodies as reflected in the Clean Water Strat::egy_ 

3. Section 319 of the Federal Clean Water Act is a source of money for Non-Point:: Source 
activities, including watershed management This source of funds can be coordinated with 
GWEB activities to accomplish more. Both programs are intended to leverage the available 
funds by requiring local project match. 
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MINUTES ARE NOT F1NAL UNTIL APPROVED BY TIIE EQC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the Two Hundred and First Meeting 
January 18-19, 1990 

Work Session 
Thursday, January 18, 1990 

The Environmental Quality Commission (Commission) Work Session was convened at 2:05 p.m. 
in Roo.m 4A of the Department of Environmental Quality (Department) offices at 811 S. W. 6th 
Avenue in Portland, Oregon. Commission members present were: Chairman Bill Hutchison, Vice 
Chairman Emery Castle, and Commissioners Bill Wessinger, Genevieve Sage and Henry Lorenzen. 
Also present were Michael Huston of' the Attorney General's Office, Director Fred Hansen of the 

Department of Environmental Quality and Department staff. 

Item 1: Governor's Watershed Enhancement Board (GWEB): Brainstorming session for 
potential legislative concepts to present to GWEB staff. 

Commissioner Sage opened the discussion by asking for guidance on the direction and priority 
projects the Commission would like her to promote for GWEB. Andy Schaedel and Roger Wood, 
who serve as DEQ staff support for GWEB, presented background information on GWEB's 
programs to date. They suggested three potential ideas for priorities that could be pursued either 
through legislation or funding: 

1. A complete inventory of watersheds and an assessment of their condition is needed to 
support evaluation of applications for funding to assure that maximum benefit is received 
from the limited funding available. 

2. Priorities are needed to direct the available funds. The Department, through the Clean 
Water Strategy, has identified priority water bodies needing attention to protect beneficial 
uses, based on an evaluation of available data. The Commission could urge that GWEB 
funding be directed to priority water bodies as reflected in the Clean Water Strategy. 

3. Section 319 of the Federal Clean Water Act is a source of money for Non-Point Source 
activities, including watershed management. This source of funds can be coordinated with 
GWEB activities to accomplish more. Both programs are intended to leverage the available 
funds by requiring local project match. 
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Commissioner Castle asked what makes a good project. Andy Schaedel responded that preferred 
projects emphasized a management approach rather than a structural approach, made use of local 
funds and volunteers, and was coordinated at the local level. Commissioner Sage noted that most 
initial projects have focused on enhancement of water quantity and fish habitat, not water quality. 
Chairman Hutchison indicated a need to solicit applications from DEQ areas of need to address 
non-point source problems. Director Hansen stated that there was a need to bridge the in
stream/out-of-stream conflict and establish a method of prioritization so that when there are enough 
projects on the table, DEQ priorities are considered. 

Commissioner Wessinger asked how GWEB deals with federal lands. Andy Schaedel and Roger 
Wood responded that GWEB has been successful in putting together a consortium approach and 
in getting the federal agencies to fund projects on their land. Commissioner Sage noted that 
state/federal cooperation has been good. 

Director Hansen noted that the Department has money for fish run enhancement. DEQ seeks to 
coordinate with the Department of Fish and Wildlife to get joint benefit. Audrey Simmons, 
representing Water Watch, urged that efforts stress maintaining and enhancing water in the stream 
rather than allowing it to be allocated for out of stream use. 

In summary, the primary direction given was to pursue a system of priorities for GWEB that 
recognizes water bodies designated by DEQ as high priority in the Clean Water Strategy. 

Item 2. Stage II Vapor Recovery: Continuation of 11-30-89 Work Session 

Nick Nikkila, Air Quality Division Administrator, reminded the Commission that discussion of Stage 
II vapor recovery began at the work session on November 30, 1989. The Department had 
established two committees -- an external committee to consider options for implementing a Stage 
II program, and an internal committee to look at options for Department administration of a 
program. Mitch Wolgamott, of the Air Quality Division, chaired the internal committee and 
reported on its work. He noted the committee had surveyed other states implementing Stage II 
to determine number of service stations involved, inspection approach and frequency, enforcement 
approach used, and methods of funding. Based on information compiled, the Department estimated 
that 1 FTE (full time equivalent staff position) would be required for every 600-700 stations. For 
the tri-county area, 2 FTE and a budget of $125,000 per year would be required for a stand alone 
program. Costs could be reduced if a cooperative approach with the Department of Agriculture, 
Weights & Measures Division was utilized. An annual operating fee for each gasoline pump was 
recommended as the method for funding a program. 

Director Hansen summarized the issue before the Commission as follows: 

• Should Stage II be implemented? The Department recommended yes because it is the most 
cost effective increment for Volatile Organic Compound (VOC) reduction that can be 
pursued. 
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• How fast should a program be implemented? The Department recommended that 
underground piping for Stage II be required as tanks are replaced in the Tri-County 
area; that a program to require installation, operation, and inspection of the above 
ground components of Stage II Vapor Recovery be adopted soon after reauthorization 
of the Clean Air Act and that 1990 be established as a baseline in order to be able to 
take credit for VOC reductions resulting from Stage II installation. 

• What should the boundaries be? Options include a statewide program, or a program 
limited to the Tri-County area. Rationale for a statewide approach would be to address 
air toxics emitted with gasoline vapors. The Department recommended the initial 
program apply to the Tri,County area. 

• What should the basis for exemption from the requirement to install Stage II be? The 
Department recommended that the program apply to stations with a throughput greater 
than 10,000 gallons per month. 

• What mechanism for funding the program should be pursued? The Department 
recommended that authority to assess an annual fee on each dispensing nozzle be 
pursued. 

Upon Commission approval, the Department would return in the spring to obtain authorization 
for hearing on rules to implement initial portions of the program. 

Nick Nikkila noted that Vancouver was already requiring underground piping for Stage II to be 
installed for new or replaced underground tanks. Commissioner Sage asked about the cost to an 
operator. Mr. Nikkila responded that costs were estimated to be about $0.006 per gallon pumped. 

Jason Boe, representing the Oregon Petroleum Marketing Association and the Oil Heat Institute, 
noted that there are essentially three classes of stations: those operated by major oil companies 
that pump 400,000 to 1,000,000 gallons per month, the 1100 stations operated by jobbers or 
marketers, and the 600-700 stations operated by "mom and pop". He indicated that costs for a 
station with 12 hoses include $2200 per hose to install Stage II, and $1037 per hose per year to 
maintain it. Overall, it will cost the operator $1722/month for loan payment and maintenance. If 
the station pumps 30,000 gallons per month, the added cost per gallon will be $0.054. At 50,000 
gallons per month, the added cost will be $0.034 per gallon. Most stations pump less than 30,000 
gallons per month, and it would not be economical to install Stage II. Mr. Boe also stated there 
is no assurance that the federal government will require Stage II. He expressed concern that 
Stage I is not being implemented, and that Stage II will not work without effective Stage I. 
Finally, he indicated that on-board canisters are cheaper and better, and may become a federal 
requirement. 

Nick Nikkila responded that even if on-board canisters are required, it will be 3-4 years before the 
first car so equipped comes off the assembly line, and another 10 years to effectively replace the 
fleet of operating vehicles. Thus, Stage II equipment, with a life of 15 years, would be wearing 
out at the time on-board controls became effective. 

By consensus, the Commission agreed that the Department should proceed to develop rules to 
implement Stage II, that the program should be sensitive to the costs on small stations, that the 
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Department should continue to look for ways to mitigate costs, and that hearings should be held 
on proposed rules. 

Item 3. Pulp Mill Issues: Updates (various) and Discussion of Policy Options and Potential 
Future Actions 

Lydia Taylor, Water Quality Division Administrator, reported to the Commission on a variety of 
items including the following: 

• All information the Department has on dioxin is being logged into a computerized index. 
The index will be accessible for electronic access thro1,1gh the State Library. 

• The Department has established an internal review team, including air, water, hazardous and 
solid waste staff, to review broader issues associated with dioxin. 

• The Department has requested an evaluation from the Health Division on consumption of fish 
from the Columbia River. 

• The Department held three public information sessions in Corvallis, St. Helens, and Portland 
where information was presented and questions were answered on dioxin and pulp mills. 

• The Department is proceeding to finalize permit modifications for three pulp mills to require 
implementation of individual control strategies to reduce dioxin discharges to meet standards. 

• The Department is proceeding to develop a study plan for gathering additional data on dioxin 
levels in the Portland area. The possibility of assistance from the Department of Fish & 
Wildlife on data collection is being pursued. This study will be funded with a $25,000 grant 
from the City of Portland. 

• The Department is gathering information from other states and countries on approaches for 
retrofitting pulp mills to reduce dioxins and total chlorinated organics. 

•The Environmental Protection Agency (EPA) will go ahead with development of a TMDL 
(total maximum daily load) for the Columbia River. A discussion draft will be circulated to the 
states for comment. Comments will be due by January 26, 1990. The draft will then be 
available to the public and EPA will proceed to obtain public input. 

Commissioner Lorenzen asked whether standards would be equivalent on both sides of the 
Columbia River. Lydia Taylor responded that EPA was proceeding using the 0.013 parts per 
quadrillion TCDD standard adopted by Oregon, and there was little risk of different standards 
between the states. Director Hansen noted that the federal Clean Water Act provides that any 
state can adopt more stringent standards than adjacent states if it so chooses. Ms. Taylor added 
that Oregon comments on the TMDL developed by EPA will address the equity of allocation. 

Gene Foster, Water Quality Division, went over an information package on dioxin that was given 
to the Commission. A copy was made a part of the record of the meeting. 

Lydia Taylor then reported in more detail on the status of the ICS (individual control strategy) 
permits. Three public hearings were held, and written comments are being received through 
January 19, 1990. Extensive \written comments have been received. The draft permit modifications 
include technology-based limits for AOX (adsorb able organic halides) and a reopener clause. 
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DEQ expects to complete evaluation of comments, finalize the permit modification, and submit 
them to EPA by February 4, 1990 -- on schedule. Director Hansen noted that the AOX limit is 
based on estimates of what technology can produce, and could be modified if actual operating data 
proves initial estimates to be in error. 

The Commission then heard a report from Roger Campbell, Technical Manager of Pope & Talbot, 
regarding their recent trip to Scandinavia to review pulp mill technology and regulation. Mr. 
Campbell noted that Scandinavian mills have concentrated on in-plant approaches for reducing 
discharges whereas regulations in the U.S. have required primary emphasis on biological treatment. 
Specifically with respect to meeting limits on chlorinated organics, they have relied most heavily 
on chlorine dioxide substitution for free chlorine in the bleaching process. He also noted that most 
mills pulp a combination of hard and soft woods. The level of chlorinated organics produced in 
pulping and bleaching the various wood types differs. Limits are applied to the total mill, giving 
the ability to use the mix of wood types to achieve the stringent limits. Commissioner Lorenzen 
asked if Pope & Talbot looked at any mills using hydrogen peroxide for pulp bleaching. Mr. 
Campbell replied that they did not. 

Chairman Hutchison then allowed brief comments from members of the audience. 

John Bonine, representing Natural Resources Law Clinic, objected to being limited to 10 minutes 
to present scientific information when Pope & Talbot was allowed to take 40 minutes. He 
requested more time for experts to be able to present information on the proposed res permits. 
He expressed the view that DEQ does not have to submit permits to EPA by February 4. 

Mary O'Brien, representing Northwest Coalition for Alternatives to Pesticides, stated that the Goal 
of the res permits should be to eliminate chlorine. She also stated that the proposed res permits 
do not address beneficial uses, particularly the bald eagle. 

Alan Mick, representing Boise Cascade, will install best available control technology at its St. 
Helens mill by June 1992. He noted, however, that the company does not believe the proposed 
permit limits can be achieved with the best known technology. 

Linda Williams, representing local 290 of the Plumbers and Steamfitters Union, stated that she had 
written to the Commission and Director asking to be placed on the agenda so that she could have 
experts present testimony. She had been advised by Mr. Sawyer that Dr. Malins would be allowed 
to present general information on toxicity of dioxin and total chlorinated organics during the work 
session but that information specific to the proposed res permits should be presented to the 
Department rather than the Commission. She objected to the process followed by the Commission 
which allowed Pope & Talbot and others to present information relating to the proposed res 
permits when she had been told her experts could not testify. She indicated that Dr. Malins was 
unable to attend to present expert information on aquatic toxicology. She specifically asked when 
she would be given time to present her information. Chairman Hutchison indicated that the 
Commission would be discussing options for further input on the issues later in the work session. 
Commissioner Lorenzen indicated he had reviewed the report provided to him by Dr. Malins and 
found it helpful. He felt written information was more helpful than oral testimony. He also noted 
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that the task before the Commission was a large one, and that the proposed res permits were only 
one step along the way. 

Charles Sheketoff, representing the Columbia River Intertribal Fish Commission, suggested that 
the dioxin issue be addressed early on Friday so that people interested in that item wouldn't have 
to spend the entire day. Chairman Hutchison indicated he wasn't sure that would be possible. 

Tue Commission decided to reconvene the work session at 8:00 a.m. on Friday morning. The 
Commission also decided no public input would be taken during the reconvened work session and 
that discussion would be between Commission members and staff. 

Lydia Taylor reviewed alternatives that the Commission could consider in its discussion of future 
policy options as follows: 

• Product Controls -- Should the Commission pursue options to control production of bleached 
paper through an incentive program as opposed to a regulatory program? 

• Process Controls "- Should process controls be pursued, such as banning the use of chlorine? 
Statutory authority does not exist at present to do this, and the same result can be achieved 
through an effluent standard. This could be pursued as a policy matter rather than based 
on particular scientific information relating the use to environmental effects. Other 
ramifications include chlorine used to disinfect drinking water and sewage effluent to protect 
public health. 

• Effluent Controls -- This is the approach currently being followed by the Department on 
dioxin. Should effluent controls be established for other parameters? Effluent standards 
that are geographic specific could also be pursued. 

Ms. Taylor suggested that the Commission should also consider the process to be followed in 
pursuing any of the options it may choose. 

Commissioner Sage asked about the role of the Commission in the ICS permit process. Lydia 
Taylor responded that the Department is pursuing issuance of the res permits consistent with 
existing standards and Commission direction as established by rules. If the Commission is 
considering changing any of the existing rules or policies, sources would like to know as soon as 
possible so that money is not spent on controls that would be made obsolete by a policy change. 
Director Hansen explained that the Department is proposing to issue permit modifications to 
incorporate res compliance schedules. Tue permittee has the right to appeal the Department 
issuance of the permit modification to the Commission. Tue Commission's decision on the 
permittee's appeal could be further appealed to the Court of Appeals. Commissioner Sage 
indicated she also wanted to know what the role of the Commission was earlier in the process. 
Lydia Taylor advised that the Commission has established the permit issuance process for the 
Department to follow and has adopted the water quality standards through the rulemaking process. 
The process and the standards can be modified by the Commission through that process. 

Chairman Hutchison indicated he would like to discuss further the question of how the Commission 
projects policy on permits. He would also like to review the ability of third parties to appeal 
permits rather than going to court, and to design a process for public input that gives the option 
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for Commission policy early in the process. He would also like to discuss how the agency relates 
to federal requirements. He expressed concern that the agency is essentially on hold with respect 
to new or modified permits until some of these issues are addressed and clarified. 

Commissioner Sage asked if there were any other options for resolving conflicts other than appeals 
and litigation. Director Hansen responded that the Department has used advisory committees as 
a means for facilitating resolution of conflicts in the rule development process. The Commi~sion 
could pursue some form of regulatory negotiation or third party mediation on conflicts for specific 
permits. 

Chairman Hutchison recessed the work session until Friday Morning at 8:00 a.m. 

The work session was reconvened by Chairman Hutchison at 8:10 a.m. Lydia Taylor again went 
over the three basic policy categories that were summarized for the Commission prior to recessing 
the work session on Thursday. 

Commissioner Lorenzen summarized his view of the current situation as follows: 

• The ICSs are one small step along a long route that will take some time. 
•The EQC and DEQ need to engage the EPA and the State of Washington in a cooperative 

approach to dioxin control. 
• Industry appears to be focusing on technology and what technology can accomplish. 

Environmental organizations are focusing on health based standards and environmental 
protection. Neither is addressing the concerns of the other side. There are few solid facts to 
back up the claims of both sides. 

Commissioner Lorenzen then listed areas of facts that we need to try to obtain to as follows: 

• What can be expected from technology in efforts to further reduce chloro-organics if it is 
determined that chlorine bleaching should be retained? 

• What are the economic ramifications of totally eliminating chlorine bleach? 
• What are the sources of dioxin and chloro-organics in the Columbia River other than paper 

mills? 
• What are the harmful effects of chloro-organics if best available technology is implemented and 

the river is brought into compliance with water quality standards? 
• What are the other areas where chloro-organics are present and potentially harmful (air 

pollution, land disposal issues, etc.)? 

Commissioner Lorenzen stated that these questions are easily stated, but difficult to answer. 
Perhaps the Columbia River is an ideal study area to evaluate the harmful impacts of chloro
organics. He urged a forum as a way to assemble and hear from the best experts on these issues. 
Finally, he encouraged the Department to think about ways to create a demand for unbleached 
pulp products including, but not limited to: regulation of purchases by state agencies, advertising 
campaigns to raise customer awareness, possible legislative restrictions on certain products, possible 
legislative requirements that unbleached products be carried on the shelves if bleached products 
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are carried, and a possible fee on the quantity of molecular chlorine used in the production process 
with revenues used for consumer education, advertising to inform consumers, research, etc. 

Commissioner Lorenzen concluded that the ICSs are not the most important thing; the longer 
range issues are more important. 

Commissioner Wessinger asked what the Commission should do about the ICSs, in light of requests 
for more time to comment. Director Hansen responded that since the Commission sets the policy 
and procedures for permit issuance (by rule), if the Commission directs, the Department would hold 
up issuance of the ICS permit modifications. He noted that some have urged that there is no 
problem missing the federal ICS submittal deadline of February 4. He suggested that one must 
consider the purpose of any delay. If the purpose is to debate the appropriateness of the existing 
adopted standard or to debate the strategies to get there, there is no benefit from any delay. 
However, if a different strategy is to be pursued such as a goal to accomplish phase out of all 
chlorine through the ICSs, then that is a significant policy choice, and would be a major change 
of direction that could justify delay. 

Chairman Hutchison remarked that the mills could appeal the permits if they were dissatisfied with 
the requirements. Michael Huston reminded the Commission that the pulp mills have filed suits 
challenging the designation of the stream segments as water quality limiting for dioxin. Chairman 
Hutchison then asked how other interested parties could challenge the permits. Michael Huston 
noted that the statutes provide that the permittee, at a minimum, can request a contested case 
hearing on a permit. The Commission has chosen by rule to limit the ability to cause a contested 
case hearing to the permittee. When a permit applicant requests a contested case, other parties 
may intervene. The Commission can choose to broaden the opportunity to request a contested 
case either by rule or by specific order. 

Chairman Hutchison then asked what would occur if sources were in compliance, and new 
information identifies problems that were not anticipated when the permits were issued. Director 
Hansen indicated that a re-opener clause would be included in the permit that allows the 
Department to propose modifications for cause to address new issues. 

Commissioner Sage expressed the view that everyone desires certainty and that is at least one 
piece of common ground. She also noted the need for everyone to participate and understand the 
views of others. 

Commissioner Lorenzen expressed the view that the ICSs are on a predetermined course and the 
Department should get on with issuance and implementation, then the Commission could focus 
on the next steps. Commissioner Wessinger and Chairman Hutchison expressed agreement. 
Commissioner Lorenzen fodicated he had not yet formed a view on the issue of appeal rights. 
Commissioner Sage expressed a preference for some delay to formulate a longer term strategy so 
that a short term strategy including ICSs could be reviewed in light of the longer term strategy. 
Commissioner Wessinger felt there should be no delay in proceeding with the ICSs. 
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Chairman Hutchison then informally polled the Commission with results as follows: 

• Should the ICSs be delayed? All except Commissioner Sage said no; Commissioner Sage felt 
delay was appropriate. 

• On the appeal question? Commissioner Castle said he was not ready to decide. Others agreed. 
• On the issue of leadership -- should DEQ take the lead among state agencies in interfacing 

with the federal government to try to drive the agenda in examining the dioxin issue? 
Commissioner Castle indicated the agency should take the lead, and should consider formation 
of a Science Advisory Board to help the process of bringing "digested" information back to the 
Commission. Chairman Hutchison suggested the staff come back in March with 
recommendations on how DEQ would take the lead, and the approach for a forum/symposium. 
Director Hansen noted that the Department could be back in March with some discussion on 
formation of a Science Advisory Board and approach for a forum. Additional time would be 
required to go into other issues. 

• On the issues of federal strategy, the Columbia River, state issues, legislative agenda: The 
Commission indicated the staff should come back with ideas for future actions in these areas. 

Chairman Hutchison adjourned the work session. 

Regular Meeting 
Friday, December 1, 1989 

The Environmental Quality Commission meeting was convened immediately following the end of 
the reconvened work session in Room 4A of the Department of Environmental Quality offices at 
811 S. W. 6th Avenue in Portland, Oregon. In attendance were Chairman Bill Hutchison, Vice 
Chairman Emery Castle, and Commissioners Bill Wessinger, Genevieve Sage and Henry Lorenzen. 
Also present were Michael Huston of the Attorney General's Office, Director Fred Hansen of the 
Department of Environmental Quality and Department staff. 

NOTE: Staff reports presented at this meeting, which contain the Department's 
recommendations, are on file in the Office of the Director, Department of 
Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Written 
material submitted at this meeting is made a part of this record and is on file at the 
above address. 

The meeting was called to order by Chairman Hutchison with the announcement that Agenda 
Item K would be taken first, followed by the Public Forum, and then the remainder of the agenda 
would be taken in order. People wishing to testify on any item were requested to fill out witness 
registration forms. 
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Agenda Item K: Water Quality Rules: Authorization for Hearing on Proposed Rule Amendments 
to Clarify Requirements for Designation and Management of Water Quality 
Limited Streams. 

The issue of potential rule amendments to the water quality rules to clarify requirements for 
designation and management of water quality limited streams was discussed during the November 
30, 1989, work session. This item was a followup to that work session, and recommended that the 
Commission authorize the Department to conduct rulemaking hearings on alternative amendments 
presented in Attachment A of the staff report. The proposed rule amendments would add 
definitions for water quality limited and effluent limited stream segments. Three alternatives were 
also presented for clarifying the timing and conditions that must be met before the EQC and DEQ 
can take actions to approve requests for increased waste loads to water quality limited receiving 
streams. The Department proposed taking all option to hearing, and would return to the 
Commission with a single recommendation after the hearing process. Neil Mullane, Water Quality 
Planning Manager, then reviewed the details of the three options presented in the agenda item and 
responded to questions for clarification from the Commission. 

Chairman Hutchison summarized that the issue before the Commission was: 

• Should the package be authorized for hearing so that testimony can be received on the 
alternatives? 

• Should other options be included? 

Comments from those signed up to testify were then received. Chairman Hutchison asked that 
comments focus on how to improve upon the information presented to the public and should not 
go to the merits of particular options. 

Nina Bell, representing Northwest Environmental Advocates, urged the Commission not to let the 
public perceive this as a dioxin rule. Secondly, she urged the Commission to make sure that any 
new rule goes hand in hand with enforcement against existing sources if they are in violation. 

David Mann, representing Northwest Environmental Defense Center, stated that the Commission 
should not authorize the package for hearing. He urged another work session on the issue first. 
He also noted that the triennial review of water quality standards was being initiated, and will be 
reviewing rules that are proposed for modification in this package. He felt it would be more 
appropriate to tie this proposal into the longer triennial review process. He also felt that 
enforcement is a significant issue that is missing in the proposal. He indicated support for 
clarification of the rule but felt more time was needed. 

Harry Smiskin, representing the Yakima Indian Nation Tribal Council Fish and Wildlife Law and 
Order Committee, expressed the view that the policy change reflected in the proposed rules is~ 
intended to allow a new pulp mill to be built, and that such a policy change would violate Indian 
treaty rights. He suggested that the proposed policy change is contrary to the recently adopted 
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resolution of the Yakima Indian Nation which calls for the pulp and paper industry to end chlorine 
bleaching of pulp and paper products within five years and begin supplying unbleached paper 
products. Mr. Smiskin noted Indians use all of fish, and that the treaty gives them the right to fish 
free of chemicals. He stressed that no toxic pollution can or should be allowed. Mr. Smiskin read 
the Yakima Indian Nation resolution for the record. 

Tracy Maier, a Portland citizen, expressed concern about dumping of pollutants to rivers. He 
stated the view that the purpose of the proposed rule was to allow WTD to reopen the permitting 
process for their proposed new pulp mill on the Oregon side of the river. He stated that permits 
should be revoked if necessary to stop the dumping of dioxin into waterways. 

Patrick Parenteau, a Portland attorney representing WTD, recognized that any action taken by 
the Commission may or may not be of any benefit to his client, and urged the Commission to send 
the proposed rule amendments to public hearing. He supported inviting the public to comment 
in a structured way on specific proposals for rule changes. He stated that he did not feel the 
options presented go far enough. He suggested that the options need to squarely address the issue 
of whether a proposed action will make the river "sicker" or "better". He suggested that an 
additional option should be added to the proposal that would allow new or increased discharges 
where the EQC affirmatively finds that parameters associated with the proposed discharge would 
have no significant effect (or a negligible effect) on water quality standards or the most 
environmentally sensitive receptor (e.g. the bald eagle) after application of highest and best 
technology. He suggested that such an option also be put out for public comment. 

Chairman Hutchison asked if such an option could be added. Neil .Mullane stated that an 
additional option could be structured and added to the package. 

Whyte Loffe urged that caps be placed on the levels of toxics placed into public waterways. 

Dale E. Sherbourne, representing Concerned Citizens for Wastewater Management, urged that 
public input be required when the Commission or Director consider exceptions under the rules. 

Martha Odom commented on the logistics of a public hearing. She urged that a clear statement 
of stipulated and contested facts be presented to help the public in commenting on the issues. 
Hearings should be held at times and in locations where all interested people can attend, without 
losing time from work. 

John Bonine, representing Western Natural Resources Law Clinic, stated that there are serious 
problems with the options. He reads the rule to state that if the standard for TCDD is met, one 
can forget about all other organo-chlorine compounds. He also stated that the Commission should 
bind itself to consider the data of others. He questioned why this was not in the triennial review 
process rather than a separate rule proposal. He suggested that the purpose of the rule out of 
order with the triennial review was to facilitate new chlorine based pulp mills. He also warned 
that WTD and Pope & Talbot face a long and unrewarding litigative and administrative process 
if they persist in trying to change the rules and add organo-chlorines to Oregon rivers. 
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Chairman Hutchison asked whether it was appropriate to handle this under the triennial review. 
Neil Mullane indicated that the triennial review was looking at water quality standards, whereas 
this policy proposal is looking at "process" options that would not normally be considered under 
the triennial review. 

Chairman Hutchison then went through a list of potential changes in the proposal and obtained 
Commission concurrence on direction as follows: 

• Should the word "significant" be added in paragraph (B) of the options to get comment -- Yes. 
• Should the words "at the time of allocation" be added to (iv) on page A-6 -- Yes. 
• Should the options be restructured and renumbered to do away with option 3 by adding the 

duty to produce a list to the other options -- Yes. 
• Should the option suggested by Mr. Parenteau be added for consideration (as a new option 3) -

- Yes 
• Should a definition of reserve capacity be added to the rule -- Yes. 

Commissioner Sage asked why this is being considered now rather than as part of the triennial 
review. Neil Mullane responded that the Commission asked the Department to bring forth these 
options, therefore the Department is responding to the request of the Commission. Further, the 
triennial review is looking at the numeric and narrative standards, rather than basic policy and 
procedure issues. He noted that the schedule for the triennial review and the potential schedule 
for this rule package would be similar, and they could be joined if the Commission preferred. 
Commissioner Lorenzen expressed concern that combining them would dilute the comment on this 
rule which he considered to be a high priority. 

It was MOVED by Commissioner Lorenzen that the rule, incorporating the modifications outlined, 
be put out for public hearing. The motion was seconded by Commissioner Wessinger and approved 
on a 4-1 vote with Commissioner Sage voting no. 

The meeting was then recessed for about 15 minutes. 

The meeting was reconvened by the Chairman with the intent of moving rapidly through the rest 
of the agenda. In the interest of time, the Chairman asked that no more testimony be presented 
on the Columbia River or pulp and paper issues, that such testimony should be the part of other 
future processes. 

Commissioner Lorenzen MOVED that the Commission authorize an order to allow non-permittees 
to appeal the provisions of final res permit modifications for the three pulp mills to the 
Commission. Michael Huston advised that he believed an order was appropriate in this case, and 
that a special meeting could be called to adopt a temporary rule if further review determined that 
an order was not the right way to go. The motion was seconded by Commissioner Castle. The 
motion was unanimously approved. 

PUBLIC FORUM 
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Dale E. Sherbourne, representing Concerned Citizens for Wastewater Management, asked for a 
study on chlorine. He has made such a request before, and has been advised that no funds are 
available. 

Steve Anderson, a consultant representing himself, talked about risk-based decisions. He urged that 
a forum be held where scientists from all sides of the issue could meet, argue the issues, and 
present majority and minority reports on the science of the issue to the policy makers in a way that 
is condensed and useful. 

Quincy Sugarman, representing Oregon State Public Interest Research Group, urged the 
Commission to proceed with implementation of SB 1100 relating to reduction of CFC's 
(chlorofluorocarbons). She asked the Commission to make a finding that equipment is available 
for recycling and urged that the matter be considered at the April meeting. Nick Nikkila, Air 
Quality Division Administrator, indicated it would be on the agenda for April. 

Nina Bell, representing Northwest Environmental Advocates, praised the Department for the 
Columbia River nomination package they prepared for the National Estuary Program. She urged 
the Commission to support the Department's continuing interest in that program or an alternative 
that looks similar. She urged the Commission to address a letter to the governors of the two states 
expressing that support. She further urged the Commission to support legislators in seeking 
changes to the program signed by both governors. She noted that appropriations will be a battle, 
but those appropriations could go through more smoothly if changes were made to the program. 
Finally, she urged the Commission to have the Department address the issue of what technology 
(pulp and paper) can achieve. The Commission, by consensus, authorized the Chairman to draft 
a letter to support a beefed-up interstate study and funding for a study. 

William Sherlock, representing the Natural Resources Law Clinic, requested that the March EQC 
meeting be held in Albany or Eugene to allow more people who have an interest in the pulp mill 
issues to attend the meeting. 

Wilbur Slockish, Jr., a Native American fisherman, asked that Indians be included m future 
meetings on these issues, and the views of the Indians be considered. 

Chief Johnny Jackson, representing the Columbia River Tribal Chiefs Council, expressed concern 
about what is happening to the Columbia River and the Fish. 

CONSENT ITEMS 

Agenda Item A: Minutes of the October 18-20. 1989 EQC meeting 

Commissioner Sage noted that the word "no" was left out of the last line on page 9 which should 
read " ... there should be no impact." 
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It was MOVED by Commissioner Lorenzen that the minutes be approved with the correction 
noted above. The motion was seconded by Commissioner Castle and passed unanimously. 

Agenda Item B: Civil Penalties Settlements 

The following proposed settlement agreements were presented for the Commission's consideration 
and approval: 

a. Case No. WQ-WVR-89-105, Bohemia, Inc. 
b. Case No. HW-NWR-89-46, Safety-Kleen Corp., Clackamas Facility 
c. Case No. HW-WVR-89-86, Technical Images, Inc. 
d. Case No. HW-WVR-89-104, Columbia Helicopters, Inc. 
e. Case No. WQ-WVR-89-101, Roger DeJager 

It was MOVED by Commissioner Wessinger that the Department's recommendation be approved. 
The motion was seconded by Commissioner Castle and passed unanimously. 

Agenda Item C: Approval of Tax Credit Applications 

The Commission did not receive the package of Department recommendations on Tax Credit 
Applications, therefore the item was deferred until the next meeting. 

Agenda Item D: Commission Member Reports 

Commission Member Reports were not presented in the interests of time. 

ACTION ITEMS 

Agenda Item E: Unified Sewerage Agency: Progress Report on Compliance with Tualatin River 
Water Quality Reguirements. 

John Jackson, representing Unified Sewerage Agency, briefed the Commission on the Unified 
Sewerage Agency's 1990 facility plan status. He noted that the plan was a long term plan with 
short term elements, that it was moving away from concrete and into resource management, that 
they are stressing a partnership approach, and that the plan involves significant public involvement. 
Their goals include complying with the TMDL by June 1993; enhancing natural systems, Tualatin 
River uses, and a regional approach; recycling and reuse; and a holistic approach. The plan uses 
four basic strategies: keep pollutants out of the basin (phosphorous ban, recycling); keep pollutants 
out of wastewater (industrial pretreatment, public education); treatment and reuse (agricultural 
reuse, wetlands treatment); and in-stream management (flow augmentation, optimize winter 
releases). They expect to submit the draft plan by March 15, 1990. 
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The Commission commended the Unified Sewerage Agency for their efforts and their prevention
based approach. 

Agenda Item F: North Albany Health Hazard Area: Approval of Alternative Plan for Alleviating 
Certified Health Hazard. 

Director Fred Hansen introduced the item. He explained that the Department believes that the 
Alternative Plan to city annexation is a good plan that would finally resolve the long-standing 
on-site sewage disposal problems in North Albany. Construction Grants Section Manager Martin 
Loring further explained that the initial Alternative Plan being reviewed today, if approved, would 
be followed in six months by a more fully developed final Alternative Plan for the Commission to 
review and approve if deemed satisfactory. 

It was MOVED by Commissioner Wessinger that the Department Recommendation be approved. 
The motion was seconded by Commissioner Castle and unanimously approved. 

Agenda Item G: Principal Recyclable Materials List: Review of List and Recommendations for 
Update. 

The Commission did not receive the staff report for this agenda item in advance of the meeting 
but chose to act on it anyway. Director Hansen explained that the Department was not 
recommending any changes to the principal recyclable material lists since market prices have 
dropped dramatically. In addition, the Department does not want to delete items from the current 
lists. 

Chairman Hutchison asked staff specific questions about the status of plastics recycling and why 
the Department was not recommending that plastics be added to the principal recyclable material 
lists. Staff replied that there are still problems with markets for plastics. Unlike yard debris, the 
markets are not in the local area which changes the economics. The collection end could be dealt 
with however. Staff cannot accurately predict whether or not plastics could be added next year due 
to market concerns. The plastics industry has still not taken plastics recycling seriously in that their 
are still few manufacturers of reclaimed plastic products (from post-consumer waste) especially in 
the northwest. There are manufacturers on the east coast and in the midwest, however those 
markets are so far away that it decreases the price that local reprocessors of plastics can pay to 
a refuse collector for plastic collected at the curb or at a depot. The price currently 
being paid is not enough to cover the cost of collection. Short of subsidizing the collection 
programs, staff does not see any way that plastics could be added to the principal recyclable 
materials lists at this time. 

It was MOVED by Commissioner Castle that the Department Recommendation be approved. The 
motion was seconded by Commissioner Lorenzen and unanimously approved. 
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The Commission also requested that recycling be added as a work session topic sometime later in 
the year. 

RULE ADOPTIONS 

Agenda Item H: Asbestos Abatement Program: Rule Amendments. 

This item recommended the Commission adopt amendments to the Asbestos Abatement rules as 
presented in Attachment A of the staff report. The proposed amendments were developed after 
more than a year's administrative experience with the current rules and are intended to reduce 
paperwork, increase program flexibility and enhance environmental protectio¥ The Oregon 
Asbestos Advisory Board has been actively involved throughout the development· of the proposed 
amendments. 

It was MOVED by Commissioner Sage that the Department recommendation be approved. The 
motion was seconded by Commissioner Wessinger and unanimously approved. 

Agenda Item I: Kraft Mill Regulations: Modifications to Correct Deficiencies, Add Opacity 
Standard for Recovery Boilers, Clarify Monitoring Reguirements. 

This agenda item proposed the adoption of amendments to the Kraft Pulp Mill regulations to 
comply with Federal Clean Water Act Section 110 and Section 111( d) for short term emission 
standards, control of total reduced sulfur (TRS) compounds, and correction of existing 
discrepancies. More stringent regulations were also proposed to limit opacity. Neutral Sulfite 
Semi-Chemical (NSSC) Pulp Mill regulations are required to adequately address emissions and 
unique operating conditions encountered with this source class. This item was deferred from the 
last meeting in order to resolve differences with the industry. 

The Department recommended adoption of proposed rule amendments as presented in Attachment 
A of the staff report. 

It was MOVED by Commissioner Wessinger that the Department recommendation be approved. 
The motio.n was seconded by Commissioner Castle and unanimously approved. (Note: See further 
action on this item at the end of the minutes.) 

Agenda Item J: Waste Tires: Adoption of Rule Amendments Regarding Ocean Reefs, Beneficial 
Use Permits, Reimbursement for Demonstration Projects, Financial Assistance 
Criteria, and Other Housekeeping Amendments. 

This item proposes adoption of rule amendments regarding ocean reefs, beneficial use permits, 
reimbursement for demonstration projects, financial assistance criteria, and other housekeeping 
amendments. The Department recommended adoption of rule amendments as presented in 
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Attachment A of the staff report. 

It was MOVED by Commissioner Lorenzen that the Department recommendation be approved. 
The motion was seconded by Commissioner Castle and unanimously approved. 

At this point, Commissioner Wessinger had to leave. 

HEARING AUTHORIZATIONS, 

Agenda Item L: Infectious Waste: Authorization for Hearing on Proposed Rules to Implement 
1989 Legislation Limiting Disposal and Requiring Incineration or Other 
Sterilization Before Disposal. 

This item recommends that the Commission authorize hearing on proposed rules to establish 
criteria for the Department to use in determining when pathological wastes may be sterilized 
through means other than incineration. The rules are required to implement a 1989 statute. Steve 
Greenwood, Manager of the Solid Waste Section, reviewed the Department's approach to the 
legislative direction. In response to questions, he indicated that the Waste Reduction Advisory 
Committee would review the matter and the Department would report back if any changes were 
recommended. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. 
The motion was seconded by Commissioner Lorenzen and unanimously approved. 

Agenda Item M: UST Rules: Authorization for Hearing on Proposed Adoption of Federal UST 
Technical Standards and Financial Responsibility Rules; and Local Program 
Delegation. 

This item recommends that the Commission authorize a rulemaking hearing on proposed rules 
which would adopt federal UST technical standards and financial responsibility rules. In order to 
obtain state approval to regulate USTs in lieu of federal regulation, it is necessary to adopt 
technical and financial responsibility rules that are no less stringent than federal rules. The 
proposed rules also contain provisions for local program delegation. 

Commissioner Lorenzen expressed concern about the cost of the UST program to small businesses. 
He wondered if it is necessary to clean up leaks in all cases, particularly those in remote areas 
where no harm would be done. Mike Downs, Administrator of the Environmental Cleanup 
Division, responded that the Commission has adopted a soil matrix which is intended to simplify 
the cleanup process in cases where groundwater is not affected. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. 
The motion was seconded by Commissioner Lorenzen and unanimously approved. 
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Agenda Item N: Oil Contaminated Soil Cleanup Contractors: Authorization for Hearing on 
Amendments to Registration and Licensing Requirements for UST Service 
Providers to Add Certification and Licensing for Soil Cleanup Contractors and 
Supervisors (HB 3456). 

This agenda item recommended that a rulemaking hearing be authorized on proposed rules to 
provide for certification and· licensing of remedial action and soil cleanup contractors. It is 
proposed to add the requirements to existing licensing requirements for UST service providers. 
This proposal is in response to 1989 legislation that requires regulation of contractors providing 
cleanup services for leaking heating oil tanks. · · 

It was MOVED by Commissioner Lorenzen that the Department recommendation be approved. 
The motion was seconded by Commissioner Castle and unanimously approved. 

Agenda Item 0: Permit Public Notice Procedures: Authorization for Hearing on Proposed Rule 
Amendments. 

This item recommended that a rulemaking hearing be authorized on rule amendments which would 
clarify items to be included in public notices for permit applications or permit modifications and 
cover additional items to be included in public notices for NPDES permits, Air Contaminant 
Discharge Permits, Water Quality General Permits, Solid Waste Permits, and Hazardous Waste 
Facilities Permits. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. 
The motion was seconded by Commissioner Sage and unanimously approved. 

The Meeting was adjourned for Lunch. 

The Meeting was reconvened to correct the earlier Kraft Mill rule adoption. This correction 
permitted the use of Continuous Emissions Monitors in addition to the EPA reference method 
for testing to determine Total Reduced Sulfur (TRS) compounds. Specifically, the Department 
recommended approval of a correction that would add the words "or continu_ous emission monitors" 
to the end of the first sentence in paragraph ( d) on page A-13 of Attachment A of the staff report 
for agenda item I. 

It was MOVED by Commissioner Castle that the Department recommendation for correction be 
approved. The Motion was seconded by Commissioner Sage and unanimously approved. 

There was no further business and the meeting was adjourned. 
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DEQ-46 

WORK SESSION 
REQUEST FOR EQC DISCUSSION 

Meeting Date: 3/1/90 
Agenda Item: 

Division: 
Special Public Forum 
Water Quality 

Section: Groundwater 

SUBJECT: 

Overview of the Groundwater Protection Act passed by the 1989 
Legislature and the Groundwater Quality Protection Rules (OAR 
340-40) adopted by the Commission October 27, 1989. 

PURPOSE: 

Presentation of upcoming and ongoing programs administered by 
the new Groundwater Section of the Water Quality Division. 
The presentation will provide a background for a public forum 
discussion on implementing the Groundwater Protection Act and 
Groundwater Quality Protection Rules. 

ACTION REQUESTED: 

_lL Work Session Discussion 
_x_ General Program Background 

Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 
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Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

No action required. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

~ Supplemental Background Information 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 

House Bill 3515, Groundwater Protection Act of 1989 
Sections 17 through 66 Attachment _li__ 
Groundwater Protection Act Summary Attachment _lL_ 
OAR 340-40 Groundwater Quality Protection Attachment __J;:_ 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The Groundwater Protection Act and the Groundwater Quality 
Protection Rules have widespread impact on communities and 
industries throughout Oregon. In general, all activities 
which have the potential to create a significant adverse 
affect on grbundwater quality, either directly or indirectly, 
will come under consideration by the Department's Water 
Quality Division, either through discharge permits or 
management plans. 
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PROGRAM CONSIDERATIONS: 

The Department, with EPA's assistance, started a state-wide 
groundwater assessment project in 1985. The study revealed 
evidence of groundwater contamination by nitrates and 
pesticides at different locations around the state. 
Contamination of groundwater from point sources had also been 
documented throughout the state. As a result of this evidence 
the 1989 Oregon Legislature saw the protection of Oregon's 
groundwater quality as a major concern and expres'sed their 
desire to have this resource protected and managed properly 
bye passing HB 3515 (The Groundwater Prote.ction Act of 1989). 
Oregon's Groundwater Act requires state agencies to 
coordinate their efforts to provide for the protection of the 
groundwater resource and to conserve and restore groundwater 
for present and future beneficial uses. The pertinent 
sections of HB 3515 are attached as Attachment A and a 
summary of those sections is enclosed as Attachment B. 

Contamination from point sources is also a concern and with 
the assistance of a citizens advisory group, public input, 
and other state agencies the Department developed rules to 
protect the groundwater resource. The Oregon Environmental 
Quality Commission adopted these rules in October of 1989 as 
Statewide Groundwater Quality Protection Rules (Attachment 
C). These rules provided the Department with an overall 
strategy for protecting groundwater quality and establish 
minimum groundwater quality protection requirements. The 
rules primarily address point source contamination and are 
implemented and work in conjunction with several other 
programs administered by the Department. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

Not Applicable 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

No action is required. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY, LEGISLATIVE 
POLICY: 

The Groundwater Protection Act and the Groundwater Quality 
Protection Rules are consistent with the strategic Plan, 
agency policy, and legislative policy. 
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ISSUES FOR COMMISSION TO RESOLVE: 

None. 

INTENDED FOLLOWUP ACTIONS: 

An internal committee has been formed to develop a guidance 
document for the implementation of the G'roundwater Quality 
Protection Rules. The Groundwater Protection Act is being 
implemented by the Water Quality Division through a 
combination of citizens advisory groups and coordination with 
other state agencies. 

RJK:crw 
PM\WC6215 
2/16/90 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Amy S. Patton 

Phone: 229-5878 

Date Prepared: 2/16/90 



Attachment A 

HOUSE BILL 3515 

SECTIONS 17 THROUGH 66 

GROUNDWATER PROTECTION ACT OF 1989 

28 SECTION 17. As used in sections li to 44 of this Act: 

29 {l} "Area of ground water concernn means an area of the state subject to a declaration by the 

30 Department of E{lvironment.al Quality under section 31 of this Act or the Health Di,,·ision under 

31 section 32 of this Act. 

32 (2) "Contaminant" means any chemical, ion, radionuclide, synthetic organic compound, 

33 microorganism, waste or other substance that does not occur naturally in ground water ur that oc-

34 curs naturally but al a lower concentrauon. 

35 (3) '"Ground water management area" means an area in which contaminants in the ground water 

36 have e:cceeded the levels established under section 25 ·of this Act, and the a.IT~cted area is subject 

37 to a declaration under section 36 of this Act. 

38 (4) "Fertilizer" has the meaning given that term in ORS 633.310. 

39 (5) "Group" means the Slrategic \Vater .'vtanagement Group. 

40 {6) "Pesticide" has the meaning given that term in ORS 634.006. 

41 SECTION 18. The Legislative Assembly declares that il is the goal of the people of the Stale 

42 of Oregon to prevent contamil'!alion of Oregon'S ground wa~er ~source while striving to conserve 

43 and restore this resource and to maintain the high quality of Oregon's ground water resource for 

44 present and future uses. 

181 
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B-Eng. HB 3515 

SECTION 19. In order lo ..achie"e the.goal :>C"t forth in section 18 of lhis Art. the Lt>J;!'isla1iv~· 

Assembly ~StJ.blishes the following policies to control the nian1.1gemcnt J.nd use of lhe ~round water 

resource of this st..i.le and to guide any activity· that may alTect the ,;;round water resource of 

Oregon: 

(1) Public e<lucation programs and research and demonstration projects shall be ~stablished in 

order to increase the a·Nareness of the citizt?ns of this state of Lhe vulner:Jbility ol ground water to 

contamination and ways to protect this important resource. 

(2) All state age-ncies' ruJes and programs affecting ground water shaJI be consistent with the 

overall intent of the goaJ set forth in section 2 of this Act. 

(3) State-wide programs to idenLify and characterize ground water quality shall be conducted. 

(4) Programs to prevent ground water quality degradation through the use of the best pract1C11· 

ble manaJ:cment practicM shall be established. 

(5) Ground watr.r contamination levels shall be used to tr;gger speeilic governmental actions 

designed to prevent 'those levels from being e~ceeded or to restore 1:round water quality to at !east 

those- levels. 

(6) All ground water of the state shaJI be protected for both e:or:isting and future beneficial uses 

so that the state may continue to provide for whatever beneficial uses the natural water quality 

a.Hows. 

SECTION 20e (1) The Strategic Water Management Group shall implement the following ground 

-water resource protection strategy: 

(a) Coordinate projects approved by the group with activities of other <lgencies. 

(b) Oeveiop proJ{rams designed to reduce impacts on ground water from: 

(...\) Commercial and industrial activities; 

(8) Commercial and residential use of fertilizers and pesticides: 

(C) Rr.s1dcntial and SP.wage treatment activities; and 

fD> Any Other activity that may result in contaminants cntcrin~ the ground water. 

(c) Provide educational and informational materials Lo promote public awareness and involve. 

ment in the protection, conservation and restoration of Oreg-Qn's ground water resource. Public 

information materials shriJU be designed to infonn the general public about the nature and extent of 

ground water con'tamination, alternatives to practices that contaminate ground water and the effects 

of human activities on ground water quality. ln addition, educational programs shall be designed 

for specific segments'o,f the population that may have specific impacts .. on the ground water resource. 

(d) Coordinate the development of local ground water protection programs. including bul not 

limited to local well head prOtection programs • 

(e) Award grant.s for the implementation of prnjects approved undP.r the critr.r1a established 

under section 22 of this 1989 Act. 

(0 Develop and maintain a centralized repository for information about ground water, including 

but not limited to; 

(A) Hydrogeologic characterizations; 

{8) Results of local and state-wide monitoring or testing of ~round water; 

(C) Data obtained from ground water quality protection research or d~elopment projects; and 

(0) Alternative residential, industrial' and agricultural practices that are considered best pr'ac· 

ticable management practices .for gl"'Ound water quality protection. 

(g) Identify research or information about grQund water"'that needs to be conducted or made 
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available. 

(h) Cooperate with appropriate federal entities to idcnlify the needs and interests of the State 

of Oregon :iio that fedr.ral plans <1nd project schedules relating to the proteetion the ground water 

resource incorporale the state's intent to the fullest extent practicable. 

(i) Aid in the development of voluntary programs to reduce the quantity of hazardous or toxic 

waste generated. in order to reduce 1he risk of ground ...,.ater i.:onta1nination from hazdrdous or to . ...:ic 

\Vastc. 

(2) To aid and advise the Strategic Water Management Group in the performance of its func

tions, the group may estabJish such advisory and technical committees as the group considers nee· 

essary. These Committees may be continuing or temporary. The Strategic Water Management Group 

shall determinr the reprP.sentation. membership, tenns and organization of the committees and shall 

appoint their members. The chairperson of the Strategic Water Management Group shall be an ex 

qljj_cio member of each committee. 

SECTION 21. (1) Any person, stale agency, political subdivision of this stat.e or ground water 

management conunittee organized under sectio~ 35 or 40 of this 1989 Act may submit Lo the Slra· 

tegic Water Management Group a request for funding, advice or assistance for a research or de· 

velopment project related Lo ground wate.r quaJity as it reiate.s to Oregon's ground water resource. 

(2) The request under subsection {l) of this section shall be filed in the manner, be in the form 

and contain the information required by the Strategic Water Management Group. The requester may 

submit the request either lo the group or to a ground water management committee organb~ed under 

section 35 or 40 or this 1989 Act. 

(3). The Strategic Water ManaJ:emenl Group shall approve only those requests that meet the 

criteria established by the group under s~cti~n 22 or this 1989 Act. 

SECTION 22. ·(l) Of the moneys available to the Strategic Water Management Group to award 

as grants under section 21 or this 1989 Act. not more than one-third shaJI be awarded for funding 

of projects directly related to issues pertaining to a ground water management area. 

(2) The Strategic Water Management Group ma~ award grants for the following purposes: 

(a) Research in attas related to ~rouAd water including but not limited to hydrogeology, ground 

water quality, alternative residential. industrial and agricultural practices; 

(b) Demonstration projects relat.ed to ground water including but not limited to hydrogeoJogy, 

groun:I water quality, alternative residential. industriaJ and agricultural practices; 

(c) Educational programs that help attain the goal set forth in section 18 of this 1989 Act; and 

(d) Incentives to persons who implement innovative. alternative practices that demonstrate in

creased protection of. the ground water resource or Oregon. 

(3) Funding prio.-ity shall be given to proposals that show promise of preventing or reducing 

ground water contamination caused by nonpoint source activities. 

{4) Jn awarding grant.a for research under subsection (2) of this section, the Strategic Water 

Management Group shall specify that not more than 10 percent of the grant may be used to pay 

indirect costs. The exact amount of a grant that may be used by an institution for such costs may 

be detennined by the group. 

(5) In accordance with the applicable provisions of ORS 183.310 lo 183.550, the Strategic Water 

Management Group shall adopt by rule guidelines and criteria for awarding grants under this sec

tion. 

SECTION 23. Sections 20, 21, 22 and 24 of this Act are added to and made a part of ORS 
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536.100 to 536.150. 

SECTION 24. Ill :-Jot l•tcr than 60 Jays after the olfocti»e date of this 1989 Ace, !he Strategic 

\Vater Management Group shall appoint a nine·member technical advisory commiLtce to Jeveiop 

criteria and a. method for the- En\'ironmental QuaJity Commission to apply in adopting by rule max· 

imum mea!Surabie levels of contaminant:I in ground ~a.ter. The technicai advisory committee shall 

recommend criteria and a method for the development of standards that are protective of public 

health and the environment. If a federal standard exists, the method shall provide that the comm1s; 

siun shi&U first consider the federal standard, and if the commission does not adopt the federal 

standard., the method shall require the commission lo give a scientiticaJly valid reason for not con· 

curring With the fl?deral standard. As used in this subsection, ••federal standard*' means a ma.ximum 

contaminant level, a national primary drinking water regulation or an interim drinking water regu· 

lation adopted by the Administrator of the U.S. Environment.al Protection Agency pursuant to the 

f~deral Safe.Drinking Water Act. as amended, 42 U.S.C. 300g·l. 

(2) 'fhe technical advisory committee appointed under subsection ( 1) of this section sh;1.JI be 

comprised of: 

(a) A toxicologist; 

(bl A health professional; 

(c) A water purveyor; 

(dl A biologist; and 

(e) Technically capable members of the public representing the following groups: 

{Al Citizens; 

<Bl Local covernment.s: 

(C) EnvironmP.ntal ori::-ani:r.ations; 

(0) Industrial organizations: and 

(£) Agricultural organizations. 

(3) The technical advisory committee may appoint individuals or conunittees tu assist in devel· 

opment of the criteria and maximum measurabh' levels o( contaminants: in ground water. An indi· 

.,,.iduaJ or committee a.ppolntcd by the committee under thiWI subsection :ihaiJ serve in an advbsory 

capacity only. 

(4) The technicaJ advisory conunittee shaU complete its initial deveiopment of critC"ria and 

methods within one yttar anr.r the effective date of ·this 1989 Act.. 

SECTION 2:5. {l) Within 90 days after receivinr the recommendations of the technicaJ advisory 

committee under l\ection '24 or this Act, the Environmental Quality Commission shaH begin 

rulemakinR" to lirst adupt fin.iii.I rules es~blishing maximum measurable levels for contaminants in 

ground water. The commission shall adnpt the final rulP.s not later than 180 days after the commis· 

sion provides notice under ORS 183.335. 

(2) 'The adoption or failure to adnpt a rule "5tablishing a maximum measurable level for a con

taminant Under subsection (1) of this section shall not alone be construed to require the imposition 

of ~trictions on the use of fertilizers under ORS 633.310 to 633.49.5 or the use of pesticides under 

ORS chapter 634. 

SECTION 28. (ll Within 90 days al\er the effective date of th.is Act, the Environmental Quality 

Conunission shall ~tablish by rule interim numerical standards for maximum measurable levels of 

contaminants in cround water. The interim numerical standards shall be appHed in lieu ol maximum 

rnea;urable levels for contaminants in ground water under sectiOn 2S o( this Act until the commi.s-
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sion by rule adopts such .levels under section 25 of this Act. 'fhe process for establishing interim 

numericai standards shall be as fOilows: 

(a) lf a federal standard for a substance has been adopted by federal regulation. the conunission 

shall adopt the federal standard. 

(b) If.a federal standard for a substance has not been adopted by federal regulation, but one or 

more federal standards have been estabti~hcd by methods olhttr than by adoption of a federal regu

lation. the commission shaJJ adopt the most recently established federal standard as the numerical · 

stand.a rd. 

(c) If a federal regulation has not been established either by adoption of a federal regulation or 

·by any other method, the commission shall request the U. S. Environmenlal Protection Agency to 

establish a federal standard for lhe substance, either by adoption of a federal regulation, or by other 

method. 

(2) As used in this section "'federal standard" means a maximum contaminant level, a national 

primary drinking water regulation or an interim drinking water regulation adopted by the Admin· 

istrator of the U.S. Environmental Protection Agency pursuant to the federal Safe Drinking Water 

Act, as amended, 42 U.S.C. 300g·l. 

SECTION 27. The Department of Environmental Quality shall provide stalT for project oversight 

and the day.to-day operation of the Strategic Water Manageme!Jt Group ·for those activities author· 

ized under sections 20 to 2S, 34, 35 and 39 to 44 of this Act. includinK scheduling meetirigs, providing 

public notice of meetings and other group activities and keeping records of group activities. 

SECTION 28. Section 29 of this Act is added to and mude a part of ORS 468.700 to 468.777. 

SECTION 29 •. (1) In cooperation with the Water Resources Department, the Department of En· 

vironmentaJ Quality and the Oregon State University Agricultural Experiment Station shall conduct 

an ongoing stale-wide monitoring and assessment proli;'ram of the quality of the ground water re· 

source of this st..fte. The program shall be designed to identify: 

(a) Areas of the state that are especially vulnerable to ground water contamination: 

(b) Long-term trends in ground water quaJity; 

(c) Ambient quality of the ground water resource of Oregon; and 

(d) Any emerging ground water quality problems. 

(2) The department and O.reron State Uninrsity Agricultural Experiment Station shall forward 

copies of all infonnation acquired froril the state·wide monitoring and assessment program conducted 

under this section to the St.ratecic Water Manaremeat Group for inclusion in the centraJ repository 

of infqnnation about Oregon's ground water resource established pursuant to section 20 Of this 1989 

Act. 

SECTION 30. (1) In any t.ransaction for thl! sale or exchange of real estat~ that includes a w.eiJ 

that supplies ground water for domestic purposes, the seller of the real est.ate shaU, upon accepting 

an offer to purchase that !'!'al estate, have the well tesl.ed for nitrates and totaJ co1ifonn bacteria. 

The Health Division also may ~uitt additianaJ tests for speciti"c contaminants in an area of ground 

water c:oncem or ground water management area. The seHer shall submit the results of the test 

reoquired under this section to the Health Division. 

(2) The railure of a seller to comply with the provisions of this section does not invaJidate an 

instrument of c~nveyance es.ecuted in the transaction. 

SEcrION 31. If. aa a result of i~ state.wide monitoring and assessment activities unde.r section 

29 of this Act, the Department of Environment.al Quali.ty confirms the presence in ground water of 
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contaminants suspected to be Lhe result, at lea6l in part. of nonpoint source activities. !he Jepart· 

ment shaH declare an area of ground water concern. The declaration shaU identify the substances 

confirmed to be in the ground water and all ground water aquifers that may be affected. 

SECTION 32. If, •• a result of its activities under ORS 448.150, the Health Division confirms 

the presence in ground water drinking water.supplies of contaminants resulting at lea.st in part from 

suspected nonpoint source activities, the division shaH declare an area of ground water concern. 

The det!aration shaH identify the substances confirmed in the ground water and aJI ground water 

aquifers that may be affected. 

SECTION 33. Before declaring an area of ground water concem, the ogency making the dee· 

laration shaJI have a laboratory confirm the results that wouid cause the agency to make the dee· 

lar3tion. 

SECTION 34. After a declaration of an area of ground water concern, the Strategic Water 

Management Group shall: 

(1) Within 90 days, appoint a ground water management committee in the geographic area 

overtylng the gtound water aquifert 

(2) Focus research and pubHc education activities on the area of ground water concern; 

(3) Provide far necessary rnonitOMng in the area of ground water concern; 

{4) Assist the ground water management conunittee in devetoping, in a timely manner, a draft 

and linaJ locai action pjan for addressinc the issues raised: by the declaration of an area of ground 

water concern; and 

(5) Ir not developed by the ,round water management committee, develop a draft. and linal local 

action plan. 

SECTION 35 .. (lJ Upon lhe request of a local government, or as required under settion 34 or 

40 o( thia Act~ the Strater;c Water Management Group shaH appoint a ground Water management 

committee. The ground waler management committee shail be composed of at least seven members 

representing a balance of interests in the area affected by the declaration. 

(2) Aft.er a declaration of an area of ground water concern, the ground water management 

conunittee shall develop and promot~ a locaJ action plan for the ~rea of ground .... ·ater concern. The 

local action ptan shaU include but nm· not be limited to: 

(a) fdentitication of local residential, induatrial and agricultural practices that may be contrib· 

utinc to a deterioration o( ground water quality in the area; 

(b) An evaluation o( the threat to rround water from the potential nonpoint sourcn ide-ntifiMI; 

(c) E:valuation and reconunendationa of aJtemative- practices; 

(d) RecommendatiolJS regarding demonstration projects needed in the. area; 

(e) Recommendations of public education and research ,;pecific to that area that ·would asaist in 

addressing th.; issues related to the area of ground water concern; and 

(0 Methods of implementing best practicable management practices to improve ground water 

quaJity in the area. 

(3) The availability of th11t draft locaJ action plan and announcement of a 3o.day pubJic comment 

period shaJI be publicized in a .newsp.aper of genera! circulation in the. area desig-nated as an. area 

o( rround water concern. Suggestiona provided to the a:round water mana1ement committee" during 

the public comment period shall be considered by the ~und water management committee in d1t

tennininc th• linal action plait. 

.. (4) The ground water manageme-nt committee may request the Strate'gic Water- Management 
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Group Lo arrange for lcchnical advice and a5sist.ancc from appropriate slate age-ncies and higher 

education institutions. 

(5) A ground water management cornmillP.e preparing or carrying ouL-an action pian in an area 

of ground water concern or in a ground water management area may apply for a grant under section 

21 of this Act for limit~d funding for staff or for r.~pcnscs of the ground water management com· 

ri'littee. 

SECTION 34. (!) The Department nf Environmental Quality shall declare a ground water man· 

agement area if, as a result of information provided to the department or from its state-wide moni· 

toring and assessment acli\'itics under section 29 of t~is Act., the department confirms that, as a 

result of suspected nonpoinl source activities. there is present in the ground water: 

(a) Nitrate cont.a.minant.s at levels greater than 70 percent or the leveis established pursuant to 

section 25 of this Act.i or 

(b) Any other contaminants al levels grr.atcr than 50 percent of the levels established pursuant. 

to sect.ion 25 of this Act ... 

(2) A declaration under subsection (1) of this sect.ion shai~ identify the substances detected in 

the ground ,,,.ater and all ground water aquifers that may be affected: 

SECTION 37. Before declaring a ground wa.tei- management area under section 36 of this Act, 

the agency shall have a second laboratory confirm the results that cause the agency to make the 

decl·aration. 

SECTION 38. Notwithstanding the requirements of section 36 of this Act, for two ·years after 

the effective date of this A ct, a ground water management area shaH not be established on the basis 

of excessive nitrate levels unless levels of nitrates in ground water are determined to exceed 100 

percent of the levels established pursuant to section 25 of this Act. 

SECTION 39. After the decJaration of a ground water management area, a ground water man· 

agement corrunittee created under section 35 of this Act shall: 

(1) Evaluate those portions of the local action plan, if any, that achieved a reduction in con· 

taminant level; 

(2) Advise the state agencies developing an action plan under sections 41 to 43 of this Act re· 

garding local element.5 of the plan; and 

(3) Analyze the local action plan, if any, developed pursuant to section 35 of this Act to deter· 

mine why the plan failed to improve or prevent further deterioi-ation of the ground water in the 

ground water manacement area designated in the declaration. 

SECTION 40. Aner t.he declaration of a ground water management area, the St.rategic Water 

Manapment Group shall appoint a ground water management committee for the affected area if a 

grou~d water management committee bas not already been appointed under section 34 of this Act. 

Ir t.he all'ected area had previously been designated an area of ground water. concern, the same 

cround water management comn)ittee appointed under section 34 of this Act shall continue to ad· 

dress the ground water issues raised u a result of the declaration of a g'1"'0und water management 

area. 

SECTION 41. Aller the Strategic Water Management Group is notified that ·a ground water 

management area hu been declared, the Strateiric Water Management Group shall designate a lead 

acency responsible for developinr all.· action plan and assign other agencies appropriate responsibil· 

ities for preparation of a draft action plan within 90 days after the declaration. The agencies shall 

develop an action plan to r"e'duce existing contamination and to prevent further c ?ntamination of.the 
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aJfccted ground water aquil~r. The action plan ~hall include, but need nol be limited to: 

( 1) ldl"ntiftcation of practices that. may be contributing to the contamination of :round water in 

the area; 

(2) Consideration of all reasonahie alternatives for reducing the contamin~tio of the ground 

water to a leveJ below that level requiring the declaration of a ground water manafement area; 

(3) Recommendations of mandatory actions that, when implemented, wiJI reduce the contam-

inat.ion to a level below that level requiring the declaration of ground water management .irea; 

(41 A proposed time schedule for: 

-(a) lmpl~nting the group's recommendations; 

(b) Achieving estimated reductions in concentrations of the ground water contaminants; and 

(c) Public review of the action piani 

(5) Any applicable proviaions of a locaJ action plan developed for the area under a declaration 

of an area of. ground water concern; and 

(6) Required amendments of affected city or county comprehensive plans and land u:se regu~ 

lations in accordance with the schedule and requirements in ORS 197.640 to 197.647 to address the 

identified ground water protection and management concerns. 

SECTION 42.. {l) After completion and distribution of the draft action plan under section 41 of 

this· Act. the lead agency shaU provide a 60-day period of public comment on the draft action plan 

and the manner by which memben of the pubJic- may ~view the plan or obtain copies of the plan. 

A notice of the conunent period shall be published in two issues of one or more newspapers having 

generaJ circuJation in the counties in which the designated area of_ the ground water emer~ency is 

located, and in two issues of one or more newspapers having :enenJ circulation in the state. 

(2) .Within 60 days after the close of the pubHc comment period. the lead agency shall complete 

a final action plan. AJI sugg~tions and information provided to the lead agency during the public 

comment period shaJI be considered by the lead agency and when appropriate shall be acknowledged 

in the final action plan. 

SECTION 43 .. (1) The Strategic Water i\1anagement Group shaJl, within 30 days aller completion 

of the final action plan, accept the final action plan or remand the plan to the lead agency for re

vision in accordance with recommendations of the Strategic Water Management Group. ff the plan 

is remanded for revision, the lead agency shaU return the revised final action plan to the Strategic 

Water Management Group within 30 days. 

(21 Within· 120 days after th11 Strategic Water Management Group accepts the final action plan, 

each agency of the rroup that is responsible for implementing all or part of the plan shall adopt 

rules necHsary lO carry out the agency's duties under the action plan. (f two or more agenci~ are 

required to initiate rulemaking proc~ings under this section, the agencies shall consult with one 

another to coordinate the rules. The agencies may consolidate the ruJemaking proce~ings. 

SECTION 44. (1) If, alter implementation of the action plan developed by atTected agencies. un· 

der sections 41 to 43 of this Act, the ground water improves so that the levels of contaminant.a no 

!oncer exceed the levels estabJished under section 36 of this Act, the Strategic Water Management 

Group sh.all request the Department of Environmental Quality to ~peaJ the ground water manage· 

ment anta declara.tion and to estabJiah an area of. ground water concern. 

(2) Before the declaration of a cround water management area is repeaJed under su~section (1) 

o( thia section, the Stratecic \."•ter Management Group must find that, according to the best infor

mation available, a new or revised local action plan esist.s that wiH continue to improve the ground 
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water in the area .lnd !hat thr Strategic \Val<:'r Ylanagement Group rind·s can be impl~menLcd at the 

locaJ level without the nl"cessity or state enforcement aut.hority. 

(3)_ Before Lhc S~ratcglc \Vater Management Group terminates any mandatory controls imposed 

under t.he action plan created under sections 41 to 43 of this Act, the ground water management 

committ.ee must produce a local action plan that includes provisions necessary to improve ground 

water in the area and that the Stra1egic Water 1\1anagement Group finds can be implemented al the 

local level without the necessity or state enforcement authorit.y. 

SECTION 45. Section 46 of this Acl is added to and made a part of ORS chapter 516. 

·SECTION 46. (1) In carrying ouL its duties related to mineral resources, mineral industries and 

geology, the Stat.e Department of Geology and Mineral Industries shall act in a manner that is 

consistent with the goal set forth in section 18 of this 1989 Act. 

(2) In order to assist in the development of a state-wide repository of infonnation about Oregon's 

ground water resource, t.hc department shalt provide any infonnation, acquired by the department 

in carrying out it.s slatutory duties, that is related I.a ground water quaJity to the ccntraliZed re· 

pository established pursuant to section 20 of this 1989 Act. 

SECTION 47. Seclion 48 of lhis Act is added lo and made a part of ORS chapter 197, 

SECTION 48. (1) The commission shaJI take action1 it considers necessary to assure that city 

and co'unty comprehensive plans and land use regulations and state agency coordination Programs 

are consistent with the go~J set forth in section 18 of this 1989 Act. 

(2) The conunission shall direct the Department of Land Conservation and Development to take 

actions the department considers appropriate to assure that any information contained in a city or 

county comprehensive plan that pertains .to the ground water resource of Oregon shall be forwarded 

to the centralized repository established under section 20 of this 1989 Act. 

SECTION 49. ORS 366.155 is amended to read: 

366.155. (1) The State Highway Engineer, under the direction of the director, among other 

lhings, shall: 

(a> So far as practicable. compile statistics relat.ive to the public highways of the st.ate and 

coHect aU infonnation in regard thereto which the State Highway Engineer may deem important or 

of value in connection with highway location, -construction, maintenance, improvement or operation. 

(b) .Kttp on !ile in the office or the department copies or all plans, specifications and estimates 

prepared by lhe SI.ale Highway Engineer's office. 

(c) Make aJI necessary surveys for the location or relocation of highways and cause to be made 

and kept in the Slate Highway Engin...,r's office a general highway plan of the slate. 

(d) Collect and compile infonnation and statistics relative to the mile4ge, character and condi· 

tion of highways and bridges in the different counties in t.he state. both with respect to state and 

county highways. 

(e) Investigate and detennine the methods of road construction best adapted in the various 

counties or sections of the state·, giving due regard to the topography, natural character and avail· 

ability of road-buiJding materials and t~e cost .of building and maintaining roads under this Act. 

(0 Prepare surveys, plans, specifications and l!Stimates for the construction. reconstruction, im

provement, maintenance and repair of any br_idge, street, road and highway. In advertising for bids 

on any stich project th, dinoctor shall invite bids in conformity with such plans and specifications. 

(g) Keep an accurate and deta"iled accoU:nt of aH moneys es.pended in the location, survey, con

.struction, reconstruction, improvement, maintenance or operation o( highways, roads and streets, 
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including costs for righls (Jf way, under this Act, and keep a record of thP. number of 1niles so lo· 

caled, constructed, maintained or oper:ited in each county, the date of construction, the width •Jf 

such highways and the cost per miJe for the con5truction and maintenance of the highways. 

(h) Install and operate a simpJe but adequate accounting system in or.der that aH expenditures 

and costs may be classified and that a proper r!'cord may be maintained. 

(i) Prepare proper and correct statemenl.5 or vouchers to make possible parth1J payments on all 

contract.s for highway projects based upon estimates prepam by the State Highway Eng1ncer or 

under the State Highway Engineer's direction, and submit them to the .director for approval. 

(j) Prepare proper vouchers covering claims for aU salaries and expenses of the Stale Highway 

Engineer's office and other expenditures authorized by the director. Such claims as may be approved 

by the director shall be indorsed by the dittctor and be presented far. payment. 

(k) Upon request of a county governing body, assist the county on matters relating to road .lo

cation, construction or maintenance. Ptans and specifications for bridges or cujvert5 and standard 

specifications for road projects that a~ provided under this paragraph shall be provided without 

cost. The Department of Transportatjon shaU determine an amount to be charged for assistance 

under this paragraph in establishing specifications and standards for roads under ORS 368.036. The 

costs of assistance not specilicaHy provided for under this paragraph s.hall be paid as provided by 

agreement between the county governing body and the State Highway Engineer. 

{L) Prepare and submit to the commission on or about December 31 of each year an annual rP.· 

port in ~hich the St.ate Highway Engineer shall set forth all that has been done by the Highway 

Division of the Department of Transportation during the year just ending, which report shall include 

all funds received. the source or sources from which received. the expenditure and disbursement o( 

ail funds and the puryosc.S for which they were expended. The report shall contain a staLcment of 

the roads, highways or streets constructed, ~constructed and improved during. the period. together 

with a ~tatement· showing in. a genera) way the status of the highway system. 

(2) The director may, in the director's discretion, reJieve the State Highway Engineer of such 

portions of the State l-lighway Engineer's duties and responsibiJities with respect to audits, ac. 

counting procedures and other like duties and r6'PQnsibilities provided for in ORS 366.l" to 366.165 

a1 the di~ctor CC?nsiders adv1sable. The director may ~uire such portion of such duties to be 

performed and such responsibilities to be assumed by the fiscal officer of the department appointed 

under ORS 184.637. 

(3) In c...-ryinc oat th. d11CW. •et rorth in thd -tion. tlw State Hich-Y EnciJ-r •hall 

.:t in • manner that i• COll9i.tent with th• i:oal set rorth in ·-tion 18 of tlw1 1989 Act. 

SECl'ION SO. ORS 448.123 is amended to read: 

448.123. (1) It is the purpose of ORS 448.119 to 448.285, 454.235, 454.2.55 and 757.005 to: 

((!)) (al Assure all Oregonians safe drinking waler. 

((2JI (b, Provide a simple and effective regulatory program for drfnking water systems. 

[{JJI (c:) Provide a means to improve inad~uate drinking water .systems. 

(2) In c~c out the p- ••t rorth in •®11eetion (ll of ttu. •«tion. the Health Di· 

vi.ion shall -t in accordmlce with the goal .. t forth in ...,tion 18 of thia 1981 Act. 

(3) II. in """:J'in11 out any duty pl'99CJ'ibed by law. the Heal.th Division acquires informa

tion related to p-oand -ter quality in Onpn. the Health OiYUion shall ro........i a copy of 

the information to the centralized ...,po•itory .. tahl.ished pW'9QADC to nctmn 20 of ttu. ll1811 

Act.. 

(171 



SECTION Sl. ORS 445.150 is amonu<•d 10 road: 

Z .;.48.150. (1) The division shall: . 

3 j(l)} (a} Conduct periodic saniLary sur.-eys of drinking water systems and sources, take water 

4 samples and inspect records to insure the syst.em is not creating an unreasonable risk to health. 

,; The division shall provide w"ritten repans' of such e:n.minations to Lhe local health administrator and 

6 to the water supplier. 

7 ((2)) (b) ·Require regular water sampling by water suppliers. These samples shall be analyzed 

8 in a laboratory approved by the division. The results of the laboratory analysis shall be reported to 

9 the division, the local health department and to the water supplier. 

lO [(3)] ·(c) Investigate any water system that fails to meet the water quality standards established 

11 by the division. 

12 ·, (( 4)] (d) Require every water supplier that provicies drinking water that is from a surface water 

13 source to conduct sanitary surveys Of the watershed as may be considered necessary by the di~ision 

14 for the protection of public health. The water supplier shall make written reports of such sanitary 

15 surveyo ·of watershed$ promptly to the division and to the local health department. 

16 [(5)] (el Investigate reports of waterborne disease pursuant to its authority under ORS 431.110 

17. and take necessary actions as provided for in ORS 448.310, 448.030, 448.l.l!i to 448..285, 454.235, 

18 454.2.55, 455.680 and 751.005 to protect the public health and safety. .,. ,;_.: "·- .' ...... : .. ' . .,. 

19 ·' · «O Notify the Dep.nment oC Euviromnental Quality or 11 potential :round water man-

211 agement area if,; ... a result or ita -- oamplinc under paragraphs (a) to (e) or this oub-

2l 

22 

23 

24 

section,· the divisiaa.· detectai the presence . .in pioand 'Water of:. , ·.. ~ i., , . . . . . . -. ..•• ·.c . i ·.: 

>· (A) Nitrate _..taminanto at l.,,,.,ls greater thim 70 percent oC the J..,,..ls established par• 

suant to oection 2S or this 1989 Act; or . 

.. '" {B) ·Atty other eontamin•nta at leftls greater thim 50 percent o( the l.,..els established 

25 pUl"SWIDt to section 2S or this 1989 Act. 

26 (2) The -tificatioa "'!uired 1'Jlder parai:raph (0 oC subsection (l) o( this section sh.al.I 

27 identify the oubstances detected in the IJ"Ound -ter and all g?"Ound ,..ter aquilers that may 

28 be all'ected. 

29 SECTION s:. ORS S36.l20 is amended to read: 

30 536.120. (1) Th~ Strategic Water Management Group shall coordinate all of the following: 

31 [(ZJ] (a) Agency activities insofar as those activities .;Ul'ect the water resources of this state. 

32 Such activities include the periodic review and updatinc by the agencies or the agencies' water re--

33 lated data, policies and management plans. 

34 [(2)] (b) The responses of stale agencies to problems and issues affecting the water resources 

lS or this state when such responses require the participation or numerous stat.e agenCies. 

36 (c) lnterageney management of ground. water as necessary to achieve the goal set forth 

-:rl in &ection 18 oC this 1989 Act. 

38 (d) The regulatory activities of·.;,..,. affected state apncy respondint to the declaration 

39 of a g'J"OUDd water management area under section 36 of th.U 1989 Act.. As used in this sub-

40 section "'af'J'ected state agency ... means ~ny agency haVing management responsibility for. or 

41 rei:ulatory control over the l:"'und wmter reaource of this st.ate or any substance that nwy 

42 contaminate the '1"0W1d water resou.rce ot this state. 

43 f(JJ) (e) The developmenL ui thr water related portions of each member agency's biennial budget 

44 a~ submitted to thr Governor that aCTect the v.·ater rclaled act1\'tL1cs of other state agencies. 

[18] 
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(2) [n addition to its duties un•ler subsection (1) o( this section. the Strategic \Vateor 

Management Group thall. on or before January 1 oC each odd .. nWnbered year. prepare a re· 

port to the Legis!ative A•aembly. The report shall include. the status o( ground water in 

0T"egon. etTorts made in the immediately preceding: year to protect. conserve and restore 

01-el(On's IJ"Owu:i water re9ources. granta awurJ-.1 under section 21 ot this 1989 i\ct and any 

propo•ad levi•lation the group rinds neces•ary to accompU.h the coal set forth in section 18 

ol thill 1981 Act. 

SECTION 53. ORS 536.220 is amended to read: 

536.220. (l) The Legislative Assembly recognizes and declares thal.: 

(a) The maintenance o( the present level of the economic and general welfare of the people of 

this state and the future growth and development of this state for the increased economic and gen

era! welfare of the people ther~f are in lari:e part dependent upon a pro.per utilization and control 

of the water resources of this stat.e, and such use and control is therefore. a matter of greatest 

concern and highest priorit-y. 

(b~ A proper utilization and control of the water resources of this state can be achieved only 

through a coordinated9 integrated state water resources policy, through 'plans and programs for the 

development of such water resources and through other activities de.signed to e·ncourage. promote 

and secure the maximum beneliciaJ use and control of such water rMources, all carried out by a 

sincle state agency. 

(c) The economic and g"enera! welfare of the people of this state have been seriously impaired 

and are in danger of further impairment by the exercise o( some single-purpose power or influence 

over the water !'flources of this st.ate or portions thereof by each of a large number of public au· 

thorities, and by an equaUy l.11rge number of legisJat.ive declarations by sf.atutc of singlE'·purpose 

policies with regard to such water resources. resulting in friction and duplication of activity among 

such public authorities, in confusion as to what is primal"'.Y and what is secondary beneficial use or 

control of such water reosources and in a consequent faiJure to utilize and control such water re· 

sources for multiple purposes for the maximum beneficiaJ use and control possible and necessary. 

(2) The Legislativ" Ass.,mbly. therefore, linds that: 

(a) It ia in the interest of the pubJic welfare that a coordina_teod, integrated state water resources 

policy be ronnu!a\ed and me-ans provided for its enforcement, that plans and programs for the de· 

velopment and en!a~nt of the water l"'l!'Sources of this state be deviaed and promoted and that 

other activities desicned to encourage, promote and secure the mas.immn beneficial use and control 

of such water resour~es and the development of additional water supplies be carried out by a single 

.state agency which. in carrying out ita functions, shaU give proper and adequate consideration to 

the multiple aspects of the beneficial uac and control of such water resources with an impartiality 

or interet es.c~t that designed to best protect and promote the public welfare generally. 

(b) The •tat• w.cer resou.rce9 policy shall be canaUtent with the eoa1 set forth in section 

18 ol this 1981 Act. 

SECTION 5-6. O.RS 536.340 is &mended to read: 

536.340. Subject at aU times to esiating rights and priorities to use waters of this state, the 

commiaion: 

(l) May, by a water resoun:n statement ref.,rred to in ORS 536.300 (2). clasaify and reclassify 

the lakes. streams, underground reservoirs or other sources of water supply i~ this state as to the 

highest and best lde and quantities of 4Se thereof for the future in aid of an integrated and balanced 

(191 
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program Cor the bcncfil of the staLe as a ,....·hol~ The commission may so classify and reclassify 

portions of any such sources of Water supply separately. Classification or reclassification of sources 

of water suppl·y as provided in Lhe subsection has the effect of restricting the use and quantities of 

use thereof to the uses and quantities of uses specified in the classification or reclassilication, and 

no other uses or quantities of uses except as approved by the commission under ORS 536.JiO to 

536.390. Re•trictions on \llle and quantiti•• oC use of a source of water supp)y resulting from 

a cla••ification or recla••ification under this section shall apply to the use of all waters of 

thi• state alf'ected by the classification or reclassilicatiori, and shall apply to uses listed in 

ORS 531.545 that are initiated alter the claasification or reclassification that imposes the 

restriction. 

(2) Shall diligently enforce laws concerning cancellati,on, release and discharge of excessive un

used claims to waters of this slate to the end that such excessive and unused amounts may be made 

available for appropriation and beneficial use by t~e public. 

(3) May, by a water resources statement referred to in ORS 536.300 (2) and subject to the pref. 

erentiaJ uses nam.cd in ORS 536.310 (12), prescribe preferences for the future for particular .~ses and 

quantities of uses of the waters of any lake, stream or other source of water supply in this state in 

aid of the highest and best beneficial use and quantities of use thereof. In prescribing such prefer

ences the corrunission shall give etTect and due regard to the natural characteristics of 'such sources 

of water suppJy, the adjacent topocraphy, the economy of such sources of water supply, the economy 

of the affected area, seasonal requirements of various users of such waters, the type of proposed use 

as between consumptive and nonconsumptive uses and other pertinent -dat.a. 

SECTION SS. ORS 536Al0 is amended to read: 

536.410. (1) \Vhen the Water Resources Commission detennines that it is necessary to insure 

compliance with the state water resources policy or that it is otherwise necessary in the public in· 

terest to conserve the water resources of this state for the maximum beneficial use and contr~I 

thereof that any unappropriated waters of this st.ate, includine unapproprialed waters released from 

storage or impoundment into t.he natural now of a stream for SJ)eCified purposes, be withdrawn from 

appropriation ·for aH or any uses inclw:lin1 esempt u..e• under ORS 537...545, the conunission, on 

behalf of the st.ate, may issue an order of withdrawal. 

(2) Prior to the issuance of the ordrr of withdrawal the conuniasion shall hold a public hearing 

on the necessity for the withdrawal~ Notice or t!ie hearing shall be published in at least one issue 

each week for at least two consecutive weeks prior to the hearing in a newspaper of general cir

cWation published in each county in which are located the waten proposed to be withdr3.wn. 

(3) The order of withdrawal shall specify wilh particularity the wat.ers withdrawn from appro

priation, the uses for which the waters are withdrawn, the reason for the withdrawal and the du

ration of the withdrawal. The commission may modi(y or revoke the order at any time. 

(4) Copies of the order of withdrawal and notices of any modification or revocation of the order 

of withdrawal ahall be filed in the Wat.er Resources Department. 

(5) While the order of withdrawal is in effect. no application for a permit to appropriate the 

waters withdrawn for the uses specified in the order and no appiication for a preliminary perm.it or 

license involving appropriations of such waters shaU bl!' received for filing by the Water Resources 

Commission. 

SEcrION ~. ORS 537.525 is amended to read: 

537.!525. The L.egislative Assembly recognizes, declares and tinds that the righ~ to reasonable 

(201 
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control of •JI IA'ater within this state from aU sources of water supply belongs to the public, tlnd that 

in order to insure t~e preservation of the public welfare, safety and heaJth it is necessary that: 

(1) Provision be made for the tinaJ determination of relative rights to appropriate ground water 

everywhere within this state and of other matters with regard. thereto through a system of regis· 

tration, permiu and a~judication. 

(2) Rights to appropriate ground water and priority thereof be acknowJedged and protected, ex.· 

cept \vhen, under certain conditions, the. pubHc welfare, safety and heaJth require otherwise. 

(J) BeneficiaJ use without waste, within the capacity of avaiJabie sources, be the basis, measure 

and extent of the rtght to appropriate ground water. 

{4) All claim:s to ri:ghta to appropriate ground water be made a matter of public record. 

(5) Adequate and safe suppUes of ground water for human consumption be assured, while con· 

serving ma3.imwn supplies of ground water for agricuJturaJ. commercial, industrial, recreational and 

other beneficiaJ u.ses~ 

(6) The location, extent. capacity, quality and other characteristics of particular sources of 

ground water be detennined. 

(7) ReilsonabJy slable ground water leveis be detennined and maintained. 

(8) Depletion of ground water supplies below economic levels, impainnent of natural quality of 

ground water by poUution and wasteful practices in connection with ground water be prevented or 

controlled wtthin practicable limits. 

(9) Whenever wastefuJ use of ground water, impairment of or interference with existing rights 

to appropriate surface water, declining ground water leveJs, interference among wetls. overdrawing 

of ground water supplies or poUution of ground water e:tist.s or impends, controlled use of the 

ground water concerned be authorized and imposed under voluntary joint action by the \Vater Re· 

sources Commission and the ground water users concerned whenever possible, but by the co~is· 

sion under I he police power of the state when such voluntary joint action is not taken or is 

ineffective. 

( 10} Location, construction, depth, capacity, yield and other characteristics of and matter-s in 

connection with wells be controlled in accordance with the purposes set fo~h in this section. 

(lll Ail activities in the state that atr'eet the quality or q....,tity o( llJ'OWld water shall 

be co1U1utent with the ..,..i set rorth in section 18 ot this 191111 Act. 

SECTION 57. ORS 537.545 is amended to read: 

537 . .545. m E:la>ept u I" ovided In ...,,._tion (3) of this section. no "'gistration, certificate 

of registration,· appiication for a permit, p.nnit, certificate of compietion or gmund water right 

certificate I.Ander ORS 537.50!5 to .537. 79!5 is required for the use or gmund water for. 

(a) Stockwatering purposes; 

(b) Watering lfny lawn or nOn~ommercial garden not exceedin,:: one-half acre in area; 

(c) \Vatering the grounds. thre-e> acres in size or less, of schools that have less than· 100 students 

and that are located in cities with a population of less than 10,000i 

(d) Sing-le or gmup domestic purposes in an amount not exceeding 1~.000 gaJlons a day~ 

(eo) Down-hole heat ·e3:chanre puf1Joses; or 

(0 Any single industrial or commerciaJ .Purpose- in an amount not ~xcttding 5,000 gaUons a day. 

(2) The use of rround' water for (any •uch purpoul a wie .,.._t unde~ sub•ection (1) of thU 

section, to the ~!ltent that it ii ·beneficiaJ, constitutes a Mrht to appropriate ground "water ~quaJ to 

that "5tablish4'd by a ground water right certificate issued under ORS 537. 700. The Water Resources 
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Commission rnay require any person or public agency using [:round waler for any such purpose to 

furnish information "vith regard to such ground waler and the use thereof. 

(3) After declaration or n ground ~ater manaQ'ement area. any person intending to make 

a new use of g'J"Ound water that is exempt under subsection (1) of this section shall apply for 

a ground water permit under ORS 5.17.S05 to 537.795 to use the water. Any per!lon applying 

for a permit for an otherwise exempt use shall not be required to pay a fee for the permit. 

SECTION 58. ORS 537.665 is amended to read: 

537.665. (1} Upon its own motion. or upon the request of another state agency or local 

government. the \Valer Resources Commission. within the limitations of available re9ou.rces. 

shall proceed as rapidly as possible to identify and define te~tatively the location, extent, 'depth .lOtl 

other characteristics of each ground water reser-voir in this ·slate, and ·shall ·assign lo ei:t.ch a dis· 

tinctive name or number or both as a me<ins of identification. The conunission may make .any in 

vestigation and gather all data and .information essential to a proper understanding of the 

characteristics of each ground \\'alcr reservoir and the relative rights to appropriate ground water 

from. each ground waler reservoir. 

(2) In identifying the characteristics of each ground water reservoir under subsection (1) 

of thi1 section. the commission _shall coordinate its activities with activities of the Depart

ment of Environmental Quality under !lection 29 of this 1989 Act in order that the final 

chal"acterization may include an assessment of both ground water quality and ground water 

quantity. 

(3) Before the commission makes a final detennination of boundaries and depth of any ground 

water re!lervoir, the di.rector shaJI proceed to make a rinal dctermir1ation of the rights to appropriate 

the ground water of the i;round water reservoir under ORS 537.670 to 537.695. 

(4) The commission shall rorward copies of all information acquired from an assessment 

conducted under this section to the central repository of information about Oregon's wound 

water resource established. pursuant to section 20 of this 1989 Act. 

SECTION 59. ORS 537. 7:"5 is amended to read: 

537.775. (l) Whenever the Water Resources Commission finds that any·well. including any ""·ell 

exempt uOder ORS 537.545, is by the nature of its construction, operation or otherwise cau.s1ng 

wasteful use of ground water, is unduly interfering with other wells or surface water supply is a 

threat to health or is polluting ground water or surface water supplies contrary to ORS 537.505 

to 537.79~. the commission may order discontinuance of the us• oC the .,.U. (or! i~pose conditions 

upon the use of such well to such extent as may be necessary to remedy the defect or order per· 

manenc a~orunent of the well according to specifications of the commission. 

(2) In the absence of a determination of a critical ground waler area. any order issued under this 

section imposing conditions upon interfering wells shall provide to each party all water to which the 

party i~ entitled, in accordance wirh the date of priority of the water riC'hl. 

SECTION GO. ORS 537.780 is amended to read: 

537.780. In the administration of ORS 537.505 to 537.795, the Water Resources Commission may: 

(l) Require that all Oowing wells be capped or equipped with valves so that the flow of groynd 

water may be completely stopped when the ground water is not actually being applied to a beneficial 

use. 

(2) Enforce: 

(a) General standards for the co.nstruction and maintenance of wells and their casings, fittings, 
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vaJves, {anr.il pumps(.. I and back-siphoning prevention devices; and 

(b) Special standards for the construction and maintenance of particular w~lls Jnd their c;.1~ings, 

fittings, vaJves and pumps. 

(3)(a.) Adopt by rule and enforce when necessary to protect the ground water resource, 

standard!1 for the construction .. maintenance, abandonment or use of any hole through which 

ground W11ter may be contaminated: or[.) 

(b~ Enter into an agreement with. or advise, other state agencie• thac are responsible for 

hol" other than -11s through which ground water may be contaminated in order to protect 

the ground water resource from contamination. 

((JJI (4) Enforee uniform standards for the scien.tific measurement of water levels J.nd of i;round 

water nowing or withdrawn from wells. 

{1411 (5) Enter upon any lands for the purpose of inspecting wells, including wells exempt under 

ORS 537.545. cas.ings. tittings, valves, pipes, pumps (andl. measuring devices and back·siphoning 

prevention devices. 

({SJI (6) Pn;>secute actions and suiLs to enjoin violations of ORS 537.505 to 537.795. <ind appear 

and become a party to any action. suit or proceeding in any court or before any administrative body 

when it appears_ to the satisfaction of the commission that the determination of the action, suit or 

proceeding might be in conflict with the public policy expre'ssed in ORS 537.525. 

((6)1 (7) Cail upon and receive advice and assistance from the Environmental Quality Comrnis

sion·or any other public agency or any person, and enter into cooperative agreements with a public 

agency or person. 

((7)1 (8) Adopt and enforce rul!PS neccssatjl" to carry out the provisions of ORS 537 . .505 to 53i. 795 

including but not limited to rules governing: 

(a) The form and content of registration .statements, certificates of registratton, applications for 

permits, permits. certificates of completion, ground water right certificates, notices, proofs, maps. 

drawings. logs and licenses: 

(b) Procedure in hearings held by the commission:_ and 

(c) The circumstances under which the helpen of pcnons operating weJI drilling machinery may 

be eXempt from the requirement or direct supervision by a licens~ water well constructor. 

{(BJI (9) In accordance with applicable law. regarding search and .seizure, apply to any court of 

compe-tent jurisdiction for a- warrant to seize any well drilling machine used in violation of ORS 

537.747 or 537.753. 

SECTION 81. ORS 540.610 is amended lo read: 

540.610. (1) Beneficial use shall be the basis, the ~asure and the limit of all rights to the use 

of water in this state. Whenever the ~wner of a. perfected and devef~ped water right ceases or fails 

to use the water appropriated for a period of five successive years, the right to use shall cease. and 

the faiJure to u:i&e shaU be conclusi\·P.ly presumed to be an abandonment of water right. Therf"aftcr 

the water which was the subject of use under .such water right shaJI reivert to the public and become 

again the subject or appropriation in the manner provided by law, subject to existing priorities. 

(2) Subsection ( 1) of this section shaU not: 

(a) Apply to, o.r affect. the use o( water, or rights of use, acquired by cities and towns in this 

state, by appropriation or by purchue, for all re.asonable and usual municipal purposes. 

(b) Be so construed as to 'impair any or the rights of such cities and towns to the use of water, 

whether acquired by appropriation or purchase, or heretofore recognized by ac.t of the legislature, 
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or which may hereafter be acquired. 

2 (c) Apply to, or atfect, the use of water, or rights of use, appurtenant to property obtained by 

J the Department of Veterans' Affairs under ORS 40i.135 or 407.145 for three years after the e:<pira· 

4 tion of redemptions as provided in ORS 23.530 to 23.600 while the land is held by the Director of 

5 Veterans' Affairs, even if during such time the water is not used for a period of more than tiv~ 

6 successive years. 

7 (d) Apply to, or affect the use of v•ater, or rights of use, under a water right, if the owner oft he 

S property to ~·hich the right is appurtenant is unable to use the water due to economic hardship as 

9 defined by rule by the commission. 

10 (e) Apply to. or affect. the use of water, or rights of use, under a water right. if the use 

! 1 or water under the right is discontinued under an order of the commission under ORS 

12 537.775. 

13 (3) The right of all cities and towns in this state to acquire rights to the use of the water of 
·-·-~;\ 

14 natural strcamS and lakes., not otherwise ~ppropriated, and subject to existing rights, for all rea-

15 sonable and usual m~~icipal purposes. and for such future reasonable and usual municipal purposes 

16 as may reasonably be anticipated by reason of growth of population, or to secure sufficient water 

17 supply in cases of emergency, is expressly confirm~. 

18 SECTION &la. If Senate· Bill 153 becomes law, section 61 of this Act is repealed and ORS 

19 540.610, as amended by section 1, chapter , Oregon Laws 1989 {Enrolled Senate Bill 153), is 

20 further amended to read: 

21 540.610. (1) Beneficial use shall be the basis, the measure and the limit of all rights to the use 

22 of water in this sta.Le. Whenever the owner of a perfet:ted and developed watel'.' right. ceases or fails 

23 to use all or part of the water appropriated for a period of five successive years, the failure to use 

24 shall establish a rebut.table presumption of forfeiture of aJI or part of the water right. Thereafter the 

25 water which was the subject of use under such water right shall revert to the public and bc<:ome 

26 arrain the subjec.t of appropriation in the man!"ler provided by law, subject to existing priorities. 

2i (2) Upon a showing of failure to use beneficially for five successive years, the appropriator has 

2R the burden of rebutting the presumption of forfeiture by showing one or more of the foi10Y1ing: 

29 (a) The water right is for use Or water, or rights of use, acquired by cities and towns in. this 

30 state, by appropriation or by purchase. for all reasonable and usual municipal purposes. 

31 (b) A finding of forfeit'ure would impair the rights of such cities and towns to the use of water, 

32 whether acquittd by appropriation or purchase, or heretofore recognized by act of the legislature, 

33 or which may hereafter be acquired. 

34 (c} The use of water, or rights or use. are appurtenant to property obtained by the Department 

35 of Veterans' Affairs under ORS 407.135 or 407.145 for three years after the expiration of redemptions 

36 as provided in ORS 23.530 to 23.600 while the land is held by the Director of Veterans' Affairs, even 

37 if during such time the water is not used for a period of more than five successive years. 

38 (d) The use of water, or rights of use, under a water right, if the owner of the property to which 

39 the right is appurtenant is unable to use the water due to e<:onomic hardship as defined by rule by 

40 the commission. 

41 (e) The period of nonuse occurred during a period of time within which land was withdrawn 

42 from use in accordance with the Act of Congms of May 28, 1956., chapter 327 (7 U.S.C. 1801-1814; 

43 1821·1824; 1831·1837), or the Federa_l Conservation Reserve Program, Act of Congress of December 

44 23, 1985, chapter 198 (16 U.S.C. 3831-3836, 3841··3845). If nece'5ary, in a cancellation proceeding un· 
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der this s1'!-t:tion. 1he '"'-·att~r right holder rebutting the prc5umption untlt-r this paragraph shall provide 

2 documentation that the \Yater rii.::ht holder's l.1nd was \\·ithdrawn from use under a federal reserve 

J pr-ngram. 

4 (0 The end of the d!lcgcd period of nonuse occurred more than 15 years before the date upon 

5 which evidence of nonuse ,,,.as submitted to lheo commission or the commission initiated cancellation 

ti proceedinR"s undt!'r ORS 5-+0.631, ,,,.hichever occun first. 

7 (g) The owner o( the property to which the water right was appurtenant is unable to use 

S the water because the uae of water under the right is discontinued u.nder an order of the 

9 conum.•ion under ORS 537. ~. 

I() (3) Theo right of aJl citic~ and to\vns in this state to o1.cquire rh:hts to the use of the water of 

11 natural streams and lakes, not otherwise approprintr.d. and subject lo P.Xi~ting rights, for all rea-

l2 sonabte and usual municipal purposes, and for such future reasonable c1.nd usual municipal purposes 
- ~~ 

ll. a.s may reasonably be a.ntir.ipatr.d by r~ason nf growth f>f population, or to secure sufficient waler 

14 supply in ci:lses of e.f!1eri:ency, i~ exprc~.:sly confirmed. 

15 SECTION 82. ORS 561.020 is amended to read: 

16 561.020. (1) The department shall have full rt>sponsibili~y and authority for all the inspectionai, 

17 regulatory a!'d market developmP.nt work provided for under the provisions of aJI st.a4utes which the 

1,1!1 department is cmpU\.\."cred and directed to 1Jnforce. 

19 (2) Thr. department shail encourage and work toward long-range pl<lnning to develop and pro-

':?.O mote the agricultural resources of O~iton that they may contribute as i;:rcatly as poss.iblc lo the 

:?1 future economy of the state. 

22' {3) The Director of Ai;:riculture shall c:oordinate any activities of lhe department rtolared to a 

23 watr~ht?d r.nhanc1•m1~nt prnjP.ct appro\·ed by th~ GovP.rnor'~ Watr.M;hP.d Enhancement Board under 

:?4 ORS .541.J7!5 with activities of nlhr.r cooperating stale and federal ai;:-encies partic.:ipaling- in the 

25 prnj~r.t. 

25 (4) Th• Oireictor oC Agriculture shail conduct any activities o( the department in a man· 

Z.1 ner con•istent with the pa.I s•t rorth in section 18 o( th.i. 1989 Act. 

~~ SECTION 63. ORS 568.225 i• •mended to read: 

29 .568.225. (1) In recognition of thf!' f?V~r·increasing df!'mands' on· the renc•.•able f!atural resources 

30 of the st.ate and of the need to conserve, protect and dcveJop such ~ources. it iS hereby declared 

31 tn be the puHcy nf thr. Lecislac.ive Aur.mbly tn provide for the conservation of the ~newab!e naturaJ 

32 resources of·the state and thereby to conserve •nd devetop natu.ral n?SOurces, control and prevent 

3.1 soil P.msion, cnntml noods. coMCrve and develop water ~sourcr.s and water quaJity, prevent 

.14 impainncnL of dams and re~er.·oirs. as•ist in maintainintt the rt.ilVilt'ability of riven and harbors, 

.1.!i ptt9et"'Vf!' wildlife, con1terve natur.aJ beauty, prnmote recreational development, protect the tax base, 

J& protr.ct public lands and protect and prumute the health, safety .and general welfare of the people 

:rT of Lhis stat.,. 

JS (2) It is further the policy of the Legislative Aasembly to authorize soil ~nd water conservation 

39 (loca.i adui3ory commitlr.r3I dUtricts e3tablished under ORS 568.210 to 568.805 to participate in 

40 effectuating the fabouri policy s•t forth in subsection (1) of thia section and for such purposes 

41 to cooperate with landowners, land occupie_rs, other naturaJ t"Mource users, other local govem-

42 mentaJ units, and with agencies of the covernrnent of this state and of the United Slat.es, in projects, 

43 prorrams and activiti~ calcui3t~ to accelerate such policies. In etrectuatins the policy Mt forth 

44 in subweetion (1) oC this secti~n. th• toil and -.ter conNrvation districts also shall 1trive to 
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achieve the goal set rorth in section 18 of thi• 1989 Act. 

SECTION 64. ORS 633.HO is amended to read: 

633.440. Ill The department shall administer an.d enforce ORS 633.310 to 633.•95, 

purpose may make ru~e5 and reguJations not inconsistent with law. 

(2) The department shall prosecure any violations of those sections. 

1 IOr that 

(3) Upon the declaration or a ground water management area under section 36 of this 1089 

Act. or when Lhe department h3s reasonable cause tu bclic.>\'C any quantily or lot of ll•rtilizer, ag

ricultural mineral, agricultural amendment or lime 'is bein~ sold or distributed in violation of ORS 

633.310 to 633.495 or rules promulgated therr.undcr Ii/I the department may, in accordance with 

ORS 561.605 lo 561.620, issue and enforce a wriltcn "withdra\\·al from distribution" order directing 

the distributor thereof not to dispose of lhe quantity or lot of fertilizer, agricultural minerals, agri· 

cultural amendments or lime in any manner unt..il written permission is first given by the depart· 

ment. The department shall relr.ase the quantity or lot of fertilizer, agricultural minerals, 

agricultural amendmenls or lime so \vithdrawn wh~n said law or rules have been complied with. 

(4) Any quantity or lo~ of fertilizer, agritultural minerals, agricultural amendments or lime found 

by the department not to be in compliance with ORS 633.310 to 633.495 or rules promulgated 

thereun~er may be seized by the department in accordance with the provisions of ORS 561.605 to 

561.620. 

SECTION 65. ORS 633.460 is amended to read: 

633.460. {1} EaCh person who as set forth in subsection (3) of this section is a first purchaser 

of fertilizers, agricultural minerals. agricultural amendments or lime in this state shall pay to the 

department an inspection fee est.abJished by the department by rule of: 

(a) Not to exceed 1201 4:5 cents for each ton of feortilizer, agricultural minerals, or agricuitural 

amendments purchased by such person during each calendar year, 25 cents of which shall be 

continuoualy appropriated to the State Department of ~gricultur@ for the purpose or funding 

gJ"ants for research and development related to the interaction of pesticides or fertilizer!! and 

ground -water. 

(b) Not to e~ceed five cents for each ton of g)'psum, land plaster and every agricultural mineral 

the principai constituent of which is calcium sulphate (CaS04. 2H20>. purchased by such person 

during each calendar year. 

(c) Not to exceed five cents for each ton of lime purchased by such rirst pur~haser- during each 

calendar year. 

(2) In computing the tonnage on which the inspection fee must be paid as required in subsection 

{l) of this section, sales or purch~aes of fertilizers, agricultural minerals, agricultural amendments 

and lime in individual packages weighing five pounds net or less, and saies of fertilizers, agricultural 

minerals, acricuJtural amendments and lime for shipment to points out.aide this state, may be ex· 

eluded. 

(3) "First purchaser" or "purchased" for the purpose of this section, e_scept as otherwise pre· 

scribed by the department, means the tint penon in Oregon who buys or- purchases, or who takes 

title to, or who handles, receives or obtains possession of, fertilizer, agricultural minerals. agricui· 

tural amendments or lime. The departinent aner public hearing and as authorized under ORS 183.310 

tO 183.550, may further define and may prescri~ "first purchaser" for practical and reasonable rules 

necnaary to effectuate the pn>visions of this section. 

(4) The provisions of ORS .561.4~ also apply to any person who refuses to pay inspection fees 
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Jue t hu dr.partmr.nc.. 

SECTION Gll. ORS 634.016 is amended lo read: 

· 634.016. (1) Every pesticide. including f!'HCh formula or formulation, manufactured, compounded, 

delivered. dhstributed, sold, olfared or cxpos~d for sale in this state shall be registered each year 

with the department. 

(2} Every device, manufdcturcd, delivered. distr;buted, sold." offered or exposed for saJe in this 

statr., shall be rr.gistered P.ach yr.ar with the dcpartmcnt. 

f3) ·rhe registration shall be made by the manufacturer or a di:1tributor of the pesticide. 

(41 The appHcation for registration shaU include: 

(a) ·rhc name and address of the rcgh1trant. 

lb) The name and addre~s of the manufacturer if different than the registrant.. 

(c) The brand name or trade-mark of the pesticide. 

(d) A spr.cimcn or f<-1csimilP. of the labef of each pesticide, and each formula or formulation, for 

which regi9tr'.&tion is sUul(ht, ~~<:t•pt for .annual renewals of the registration when the label remains 

unchanged. 

(c) The correct name and total perccntai:e of each active ingredient. 

(0 Th~ total percentage of inert ingrr.riient..'ll. 

~SJ The dpplication for rffgh1tration shaJI be accompanied by a registration fee to be established 

by the department for each pesticide, and c~ch formula or formulation, which shaiJ not P.xcced 540. 

for each such pcsticitle, or each _formula or for:mulation. 

(6t ·rhr. dr.partment. at. the time of application for mgistration of any pesticide or after a dee .. 

laration of a £l"OU.nd Wlltf!or rftanacement area Wider 5ection 38 ol this, 1989 Act may: 

{u) Rr.Mtrict or limit the manufacture. df?livf?ry, di.!>tribution. saJe or use of any pr.sticide in thi~ 

slate. 

{b) Refu:sc to rr.gistrr any pP~lici<le which is highly to~ic for which there is no clTectivc antidote 

un<ler tht.• conditions of u=:ic for which such pesticide is intended or re-commended. 

{c) Rt?fu"c to rr.gi!4tcr any pesticide for use on a crop for which nn finite tolerances for residues 

of such pr.•licide have been eolablishcd by either the department or the federal Government. . . 
(d) In n?stricl.ing the purpt>HS for which pesticides may be manufactured, delivered, distributed, 

sold or used, or in refusing lo re~istet" any pesticide, give considerc1.c.ion to: 

(A) Tho damage to heaHh or Hfe of humans or animals, or detriment to the environment, which 

mh:ht mutt from the distribution and.use of such pesticide. 

(8) Authoritativ~ findings and recornme-ndationa of agencies a( the Federal Government and of 

any advisory conunittee ur group established under ORS 634.306 (10). 

10 ·rhe existence of an 1?1Tcctive antidote under known conditions of use for which the material 

is intended or recommended. 

ID> RP.Midual or delay~ to~icity of the matr.Mal. 

IE) 'rhe extent lo which a pnticide or its carrying agent simulates by appearance and may ·be 

mistaken for human food or animal feed. 

(7} The provisions of this section shall not. e!lcept as provid~ herein, apply to:... 

{a) The use and purchase o( pesticides by the Federal Government or its agencies. 

(b) The sale or eschange of P"ticidas betwttn manufacturers and distributors. 

(c) Onap, chemicals or other preparationa sold or intended ror medicinal or toilet purposes or 

ror use in the arts or fciences. 
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{d) Common carriers, contract carriers or public \Varehou~emcn ~clivering or storing pesticides, 

•xcept as provided in ORS 634.322. 

CTION 87. ORS 459.005 is amended lo road: 

~. As us~d in ORS 275.275, 459.005 lo 459.385, unless the context rCquires olherv.·ise: 

ectrd person~ means a person or entily involved in the solid waslt! collectioO service 

ding but not limited to a recyciinK collection service, dispo!Sal site pcnni11ce or O\vner, 

city, county a d metropolitan service district. 

county or combination or portion thereof or other 

f the state as may be d~signatP.d by the convnission. 

(3) ·•Board of cot ty corrunissioncrs" or .. board" includes county court. 

.(4} .. Collection fran hise" means a franchisP., certificate, cuntract or liccn!lle issued by a city or 

county authorizing- a pers n to provide collection sen-ice. 

(5) "Collection service" eans a service that provides for collection of solid waste or recyclable 

material or both. 

(6} "Commission" means nvironmental Quality Commission .. 

(7) •Cond.itionaUy exempt s quantity i:enerntor .. means a p<erson that generates a 

~ous wa•t• but is cond.itio 

i• pnerated in quantitie• b.low 

pursuant to ORS 466.020. 

exempt from sub•tantive regulation becaW1e the waste 

ttu-e~hold for rel:'1lation adopted by the com.m.ission 

11711 (8) "Departm,.nt" means nt of Environmental Quality. 

((8JI (9) "Disposal site" incans land and ililles used for !he disposal. handling- or tr<insfer of 

or resource recovery from solid wastes, includin not limited to dumps. landfills, sludge lagoons. 

sludge treatment facilities, disposal sites for tank pumping or cesspool c:lt>aning service. 

transfer stations, resource recovery racili1ies, incine ators for solid waste delivered by the public 

or by a solid waste collection service. composting plan and land and facdi tir.s prrviously used for 

solid waste disposal at a land disposal site; but the term oes not include _. facility subject to the 

permit requirements of ORS 468. 740~ a landfill site wh.ich is scd by the owner or person in control 

of the premises Lo dispose or soil, rock, concrete or other sima r nondecomposablc material. unless 

the site is used by the public either dire.ctly or through a soli waste collection service; or a site 

operated by a wrecker issued a certificate under ORS 822.110. 

(10) .. Ha.z.ardous wa•t• .. has the me•ning :)ven. that te~ in ltS 464.0M. 

(11) .. Hazardous ,...te collection service" moans a service th.a collects luu:.ordous waste 

from exempt small quantity pnerators •nd from households. 

(12) .. Household haza.rdou• waste .. means any discarded., u:seless unwanted chemical. 

material, substance or product that is or may be h.a.z.anlous or toxic; th• 

environment and j9 commonly u•ed in or around households which may 

limited to. 9onM cleaners, solvents., pesticide•, and automotive and paint pr 

is not 

((9JI (13) "Land disposal site" means a disposal site in which thl!' method of dis sing of solid 

waste is by landfill, dump, pit, pond or lagoon. 

[(JOJI (14) "Land reclamation" means the restoration of land to a better or moN: uset state. 

((1 JJI (15) .. Local government unit" means a city, county, me-tropolitan sel"V1ce district formed 

unde-r ORS chapter 268, sanit.ary district or sanitary authority formed under ORS chaple 450, 

county service district formed under ORS chaptl!r 451, regional air quality control aUthority fa 

under ORS 468.500 lo 468.530 and 468.340 to 468.SiS or any olher local ~overnment unit responsibl 
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Attachment B 

Groundwater Protection Act Summary 

HB 3515 Sections 17 through 66 

1. Goal: Section 18 of the Act establishes the following groundwater 
quality protection goal. 

2. 

"it is the goal of the people of the State of Oregon to prevent 
contamination of Oregon's groundwater resource while striving to 
conserve and restore this resource and to maintain the high 
quality of Oregon's groundwater resource for present and future 
uses. 

Following sections of the Act establish this goal in statutes 
governing the operations of the State Highway Division, Health 
Division, Water Resources Department, Department of Agriculture, DEQ, 
Soil and Water Conservation Districts, Strategic Water Management 
Group, Department of Geology and Mineral Industries, and Department of 
Land Conservation and Development. 

Policies: Section 19 of the Act establishes a number of policies that 
shall guide the activities of the State in managing ·and using it's 
groundwater resource. In summary those policies ·are: 

a. Public education, research, and demonstration projects shall be 
utilized. 

b. All State agency programs and rules shall be consistent with the 
goal. 

c. State-wide groundwater characterization and identification 
programs must be conducted. 

d. Programs requiring the use of best practicable management 
practices shall be established.' 

e. Groundwater contamination levels shall be used to trigger 
specific governmental actions designed to prevent those levels 
from being exceeded or to restore groundwater quality to those 
levels. 

f. All groundwater of the State must be protected for both existing 
and future beneficial uses so that they may continue to provide 
for whatever uses the natural quality would allow. 
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3. Strategy: Seetion 20 establishes a groundwater protection strategy to 
be implemented by the Strategic Water Management~Group. This strategy 
includes such elements as: interagency coordination; promoting public 
awareness and education; coordinate the development of local 
groundwater protection plans, including well head protection; awarding 
grants; and establishing a centralized repository for groundwater 
information. 

4. Grants: Sections 21 and 22 establish the conditions under which the 
Strategic Water Management Group can award grants for groundwater 
projects. Not more than one third of the funding available can be used 
for projects directly related to issues pertaining to a groundwater 
management area. This insures that the emphasis will remain on 
preventative programs and that all the resources will not be spent in 
responding to problems. 

5. Groundwater Standards: Section 24 establishes a technical advisory 
committee whose function is to develop criteria and methods for the 
Environmental Quality Commission to use in adopting by rule maximum 
levels of contaminants in groundwater that shall be protective of 
public health and the environment. 

Section 25 requires the Environmental Quality Commission (EQC) to 
initiate rulemaking within 90 days of receiving the recommendations of 
the advisory committee. 

Section 26 requires the EQC to adopt within 90 days of the effective 
date of the Act federal drinking water standards as interim numerical 
standards for maximum measurable levels of contaminants in 
groundwater. These standards shall be used until final maximum 
measurable Ievels for contaminants in groundwater are adopted. 

6. SWMG Staff Support: Section 27 states that the Department of 
Environmental Quality shall provide staff for project oversight and day 
to day operations of the Strategic Water Management Group in 
implementing most of the activities authorized in the Act. 

7. Monitoring Program: Section 29 requires the Department of 
Environmental Quality to conduct a state-wide groundwater monitoring 
and assessment program. 

8. Domestic Well Testing: Section 30 requires that domestic water supply 
wells be tested for nitrates and bacteria by the seller when real 
estate property is sold, and the results are to be submitted to the 
Health Division. 

9. Area of Groundwater Concern: Sections 31 through 33 establish the 
conditions for the declaration of an area of groundwater concern. 
Basically, such an area shall be declared when contaminants are found 
in groundwater and result, at least in part, from nonpoint sources. 
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Section 34 establishes actions to be taken by Strategic Water 
Management Group upon the declaration of an area of groundwater 
concern. Those are: 

1. Appoint a local advisory committee. 

2. Focus research and public 'education on area. 

3. Provide for necessary monitoring. 

4. Assist local advisory committee in developing an action 
plan. 

5. In absence of local advisory committee, develop action 
plan. 

10. Local Groundwater Management: Section 35 contains the conditions and 
procedures for establishing local groundwater management committees and 
developing local action plans. The action plan developed by the locii,l 
groundwater management committee for areas of groundwater concern would 
rely primarily on voluntary programs. 

11. Groundwater Management Area: Sections 36 through 38 contain the 
conditions under which a groundwater management area would be declared. 
For all but nitrates this would occur when groundwater contaminant 
concentrations reach 50% of the levels established in Section 25 or 26 
of the Act. For nitrates the trigger level would be 100% of the 
Section 25 or 26 level for 2 years after the effective date of the Act 
then it would drop to 70% of the level. 

12. Local Committee Role: The role of the local groundwater management 
committee when a groundwater management area has been declared is 
established in Sections 39 and 40. 

13. Groundwater Management Area Action Plan: Sections 41 through 43 
contain the procedures and requirements for the development of an 
action plan for a groundwater management area. When an area moves from 
an area of _groundwater concern to a groundwater management area, the 
lead role in the development and implementation of an action plan moves 
from the local level to the State. The Strategic Water Management 
Group shall designate a lead agency for the development of a 
groundwater management area action plan. Such an action plan could 
contain mandatory actions. Because of the severity of the problem at 
this point, the implementation of regulatory programs by the 
appropriate authorities may be necessary to maintain or restore 
groundwater quality within levels adequate to protect beneficial uses, 

14. 

The process for the development of a groundwater management area action 
plan includes ample opportunity for public review and comment. 

Repealing Groundwater Management are,a: 
declaration of a groundwater management 
44. 

The criteria for repealing a 
area is established in Section 
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15. Amendments to existing statutes: Sections 46 through 66 primarily 
contain amendments to existing statutes for a number of agencies to 
ensure the coordinated implementation of the Act and its goals and 
policies. These include requirements for consistency with the goal 
contained in Section 18 of the Act, and requirements for reporting 
groundwater information to the groundwater information repository. 

16. Strategic Water Management Group: Section 52 establishes the 
Strategic Water Management Group role in coordinating the interagency 
management of groundwater. It requires the preparation of a biennial 
report to the legislature on the status of groundwater in Oregon. 

17. Exempt Uses of Water: Sections 54, 55, and 57 establish authority for 
the Water Resources Commission to institute control over groundwater 
uses exempted from requirements for application for permits under ORS 
537.545. Such controls could be implemented either through the 
classification process, or in a groundwater management area. 

18. Well abandonment: Section 59 establishes authority for the Water 
Resources Commission to order the permanent abandonment of a well that 
is causing pollution of the groundwater. 

19. Well Construction, Operation, and Maintenance: Section 60 establishes 
authority for the Water Resources Commission to require 
antibacksiphoning devices. 

20. Fertilizer Inspection Fee: Section 65 increases the fertilizer 
inspection fee from 20 to 45 cents per ton, 25 cents of which will be 
used for funding research on the interaction of pesticides or 
fertilizers and groundwater. It is estimated this will generate 
$250,000 per biennium for those research activities. 

21. Pesticide Use: Section 66 establishes that the Department of 
Agriculture may restrict a pesticide use or take a number of other 
actions upon the declaration of a groundwater management area. 

PM\WC4464 - 4 -



Attachment C 

The following represents the amended, renumbered rule language which re
places Oregon Administrative Rule (OAR) 340-41-029, effective October 27, 1989. 

OREGON ADMINISTRATIVE RULES 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER 340 

DIVISION 40 

GROUNDVATER QUALITY PROTECUON 

PREFACE 

340-40-001 

The Rules within this Division establish the mandatory minimum groundwater 
quality protection requirements for federal and state agencies, cities, 
counties, industries, and citizens. Other federal, state, and local 
programs may contain additional or more stringent groundwater quality 
protection requirements. Unless specifically exempted by statute, 
groundwater quality protection requirements must meet or be equivalent to 
these rules. Removal and remedial actions subject to Oregon Revised 
Statutes (ORS) 466.540 to 466.590, 466.705 to 466.835 and 466.895 shall not 
be subject to the requirements of these Rules. 

DEFINITIONS 

340-40-010 

Terms not defined in this section have the meanings set forth in OAR 340-41-
006 unless otherwise noted. Unless otherwise required by context, as used 
in this Division: 

(1) "Background Water Quality" means the quality of water immediately 
upgradient from a current or potential source of pollution that is 
unaffected by the source. 

(2) "Compliance Point(s)" means the point or points where groundwater 
quality parameters must be at or below the permit-specific 
concentration limits or the concentration limit variance. 

(3) "Concentration Limit 11 means the maximum acceptable concentration 
of a contaminant allowed in groundwater at a Department specified 
compliance point. 
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(4) "Concentration Limit Variance• means a groundwater quality 
concentration limit which is granted by the Director or the EQC on 
a case-by-case basis as an alternative to a permit-specific 
concentration limit established under Section (3) of OAR 340-40-
030. 

(5) "Contaminant" has the meaning set forth for "pollutant" as defined 
in OAR 340-45-010(13), and means dredged spoil, solid waste, 
incinerator residue, sewage, garbage, sewerage sludge, munitions, 
chemical wastes, biological materials, radioactive materials, 
heat, wrecked or discarded equipment, rock, sand, cellar dirt, and 
industrial, municipal, and agricultural waste discharged to water, 
and includes any pollutant or other characteristic element which 
may result in pollution of the waters of the State. 

(6) "Downgradient Detection Monitoring Point(s)" means the point or 
points at which groundwater quality is monitored to immediately 
determine whether a pollutant has been discharged to groundwater. 
The detection monitoring point is not necessarily the same as the 
compliance point. · · 

(7) "Existing Facility• means any facility or activity operating under 
a Department approved permit on or before the effective date of 
OAR 340-40-030. Such facilities or activities shall include those 
facilities specifically exempted by statute from the permitting 
process. 

(8) •Guidance Level" means the contaminant concentration level used to 
evaluate the significance of a particular contaminant in 
groundwater. A guidance level generally indicates when the 
quality of groundwater may not be suitable for use as drinking 
water due to its aesthetic characteristics. 

(9) "Natural Water Quality" means the water quality that would exist 
as a result of conditions unaffected by human-caused pollution. 

(10) "New Facility" means a facility or activity authorized to operate 
under a Department approved permit for the first time after the 
effective date of OAR 340-40-030. A new facility or activity 
includes changes in facility operation, disposal technique, or 
other alterations which justify new condi·tions to and necessitate 
major modifications of an existing permit. 

(11) "Non-permitted Activity" means an activity which is not regulated 
through a Department-approved permit which could result in or has 
resulted in groundwater pollution. Unless specifically exempted 
by statute, such activities shall include but not be limited to 
spills, releases and past practices which either are not subject 
to a permit or are subject to a permit but were not permitted at 
the time of the release. 
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(12) "Nonpoint Sources• refers to diffuse or unconfined sources of 
pollution where contaminants can either enter into -- or be 
conveyed by the movement of water to ·- public waters. 

(13) "Permitted Operation" means any facility or activity which emits, 
discharges, or disposes of wastes or otherwise operates in 
accordance with specified limitations set forth in a written 
permit issued by the Department. 

(14) "Point Source" means any confined or discrete source of pollution 
where contaminants can either enter into -- or be conveyed by the 
movement of water to -- public waters. 

(15) "Pollution" has the meaning set forth for "pollution• as defined 
in the Water Pollution Control Statute ORS 468.700 (3) and means 
such alteration of the physical, chemical or biological properties 
of any waters of the state, including change in temperature, 
taste, color, turbidity, silt or odor of the waters, or such 
discharge of any liquid, gaseous, solid, radioactive or other 
substance into any waters of the state, which will or tends to, 
either by itself or in connection with any other substance, create 
a public nuisance or which will or tends to render such waters 
harmful, detrimental or injurious to public health, safety or 
welfare, or to domestic, commercial, industrial, agricultural, 
recreational or other legitimate beneficial uses or to livestock, 
wildlife, fish or other aquatic life or the habitat thereof. 

(16) "Reference Level" means the contaminant concentration level used 
to evaluate the significance of a particular contaminant in 
groundwater. A reference level generally indicates when 
groundwater may not be suitable for human consumption. 

(17) "Uppermost Aquifer" means the geologic formation, group of 
formations, or part of a formation that contains the uppermost 
potentiometric surface capable of yielding water to wells or 
springs, and may include fill material that is saturated. 

(18) "Wastes" means sewage, industrial wastes, and all other liquid, 
gaseous, solid, radioactive, or other substances which will or may 
cause pollution or tend to cause pollution of any water of the 
state. 

(19) "Waste Management Area" means any area where waste, or material 
that could become waste if released to the environment, is located 
or has been located. 

GENERAL POLICIES 

340-40-020 

(1) Groundwater is a critical natural resource providing domestic, 
industrial, and agricultural water supply; and other legitimate 
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beneficial uses; and also providing base flow for rivers, lakes, 
streams, and wetlands. 

(2) Groundwater, once polluted, is difficult and sometimes impossible 
to clean up. Therefore, the. EQC shall employ an anti-degradation 
policy to emphasize the prevention of groundwater pollution, and 
to control waste discharges to groundwater so that the highest 
possible water quality is maintained. 

(3) All groundwaters of the state shall be protected from pollution 
that could impair existing or potential beneficial uses for which 
the natural water quality of the groundwater is adequate. Among 
the recognized beneficial uses of groundwater, domestic water 
supply is recognized as being the use that would usually require 
the highest level of water quality. Existing high quality 
groundwaters which exceed those levels necessary to support 
recognized and legitimate beneficial uses shall be maintained 
except as provided for in these Rules. 

(4) Numerical groundwater quality reference levels and guidance levels 
are listed in Tables l through 3 of this Division. These levels 
have been obtained from the Safe Drinking Water Act, and indicate 
when groundwater may not be suitable for human consumption or when 
the aesthetic quality of groundwater may be impaired. They will 
be used by the Department and the public to evaluate the 
significance of a particular contaminant concentration, and will 
trigger necessary regulatory action. These levels should not be 
construed as acceptable groundwater quality goals because it is 
the policy of the EQC. (OAR 340-4l-026(l)(a)) to maintain and 
preserve the highest possible water quality. 

(5) For pollutant parameters for which numerical groundwater quality 
reference levels or guidance levels have not been established, or 
for evaluating adverse impacts on beneficial uses other than human 
consumption, the Department shall make use of the most current and 
scientifically valid information available in determining at what 
levels pollutants may affect present or potential beneficial uses. 
Such information shall include, but not be limited to, values set 
forth in OAR Chapter 340, Division 41, Table 20. 

(6) The Department shall develop, implement and conduct a 
comprehensive groundwater quality protection program. The program 
shall contain strategies and methods for problem prevention, 
problem abatement and the control of both point and nonpoint 
sources of groundwater pollution. The Department shall seek the 
assistance of federal, state, and local governments in 
implementing the program. 

(7) In order to assure maximum reasonable protection of public health, 
the public shall be informed that groundwater, and most 
particularly local flow systems or water table aquifers, may not 
be suitable for human consumption due either to natural or human
caused pollution problems, and shall not be assumed to be safe for 
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domestic use unless quality testing demonstrates a safe supply. 
The Department shall work cooperatively with the Water Resources 
Department and the Health Division in identifying areas'where 
groundwater pollution may affect beneficial uses. 

(8) It is the policy of the EQC that groundwater quality be protected 
throughout the state. The Department will concentrate its 
groundwater quality protection implementation efforts in areas 
where practices and activities have the greatest potential for 
degrading groundwater quality, and where potential groundwater 
quality pollution would have the greatest adverse impact on 
beneficial uses. 

(9) The Department, as lead agency for groundwater quality protection, 
shall work cooperatively with the Water Resources Department, the 
lead agency for groundwater quantity management, to characterize 
the physical and chemical characteristics of the aquifers of the 
state. The Department will seek the assistance and cooperation of 
the Water Resources Department to design an ambient monitoring 
program adequate to determine representative groundwater quality 
for significant groundwater flow systems. The Department shall 
assist and cooperate with the Water Resources Department in its 
groundwater studies. The Department shall also seek the advice, 
assistance, and cooperation of local, state, and federal agencies 
to identify and resolve groundwater quality problems. 

(10) It is the intent of the EQC to see that groundwater problems 
associated with areawide on-site sewage disposal are corrected by 
developing and implementing areawide abatement plans. In order to 
accomplish· this, all available and appropriate statutory and 
administrative authorities will be utilized, including but not 
limited to: permits, special permit conditions, penalties, fines, 
EQC orders, compliance schedules, moratoriums, Department orders, 
and geographic area rules (OAR 340-71-400). It is recognized, 
however, that in some cases the identification, evaluation and 
implementation of abatement measures may take time and that 
continued degradation may occur while the plan is being developed 
and implemented. The EQC may allow short-term continued 
degradation only if the beneficial uses; public health, and 
groundwater resources are not significantly affected, and only if 
the approved abatement plan is being implemented on a schedule 
approved by the Department. 

(11) In order to minimize groundwater quality degradation potentially 
resulting from point source activities, point sources shall employ 
the highest and best practicable methods to prevent the movement 
of pollutants to groundwater. Among other factors, available 
technologies for treatment and waste reduction, cost 
effectiveness, site characteristics, pollutant toxicity and 
persistence, and state and federal regulations shall be 
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(12) In regulating point source activities that could result in the 
disposal of wastes onto or into the ground in a manner which 
allows potential movement of pollutants to groundwater, the 
Department shall utilize all available and appropriate statutory 
and administrative authorities, including but not limited to: 
permits, fines, EQC orders, compliance schedules, moratoriums, 
Department orders, and geographic area rules. Groundwater 
quality protection requirements shall be implemented through the 
Department's Water Pollution Control program, Solid Waste Disposal 
program, On-Site Sewage Disposal System Construction program, 
Hazardous Waste Facility (RCRA) program, Underground Injection 
Control program, Emergency Spill Response program, or other 
programs, whichever is appropriate. 

PERMITTED OPERATIONS 

340-40-030 

(1) 

(2) 

Permits required by point sources shall specify appropri:ate 
groundwater quality protection requirements. Water Pollution 
Control Facility (WPCF) permits may be used in cases other than 
for those covered by Solid Waste Disposal Facility permits, NPDES 
permits, On-Site Sewage Disposal permits, or Hazardous Waste 
Facility permits. 

The Department shall review and evalua~e appropriate technical 
information and reports submitte·d by permitted sources to 
determine the potential for adverse impacts to groundwater 
quality. Where the above technical information and reports 
indicate that there is a likely adverse groundwater quality 
impact, the Department shall require through the permits and rules 
referred to in OAR 340-40-020 (12), and other appropriate 
statutory and administrative authorities, the following 
groundwater quality protection program: 

(a) Groundwater Monitoring Requirements. The permittee or permit 
applicant shall submit to the Department for approval a 
groundwater monitoring plan for the uppermost aquifer and any 
other potentially affected aquifers. The groundwater 
monitoring plan shall be capable of determining rate and· 
direction of groundwater movement, and monitoring the 
groundwater quality immediately upgradient and downgradient 
from the waste management area. The plan shall include, but 
not be limited to, detailed information on the following: 

(A) System Design: 

( i) 
(ii) 

(iii) 
(iv) 
(v) 

Well Locations. 
Well Construction. 
Background Monitoring Point(s). · 
Detection Monitoring Point(s). 
Water Quality Compliance Point(s). 
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(B) Sample Collection and Analysis; 

(i) 
(ii) 

(iii) 
(iv) 
(v) 

(vi) 
(vii) 

Parameters to be Sampled. 
Sampling Frequency and Duration. 
Sample Collection Methods. 
Sample Handling and Chain of Custody 
Analytical Methods. 
Acceptable Minimi.im Reporting Levels. 
Quality Assurance and Quality Control Plan. 

(C) Data Analysis Procedure; 

(i) Statistical Analysis Method. 
(ii) Frequency of Analysis. 

(b) Reporting Requirements. The facility permit shall specify 
monitoring and assessment reporting r~quirements. 

(c) .. Background Monitoring Point(s) Requirements. The permittee 
shall monitor the background water quality of the uppermost 
aquifer. The background monitoring point(s) shall be located 
where water quality is unaffected by facility operation. 

(d) Downgradient Detection Monitoring Point(s) Requirements. The 
permittee shall monitor the aquifer directly downgradient 
from the waste management area to ensure immediate detection 
of waste released to groundwater. This shall be known as the 
downgradient detection monitoring point(s). 

(e) Compliance Point(s) Requirements. The Department shall 
specify the location at which groundwater quality parameters 
must be at or below the permit-specific concentration limits. 
Unless otherwise specified by the Department, that location 
will be defined by a vertical plane located along the waste 
management area boundary. Any monitoring point on that plane 
is a compliance point. The compliance point(s) may not 
necessarily be the same as the downgradient detection 
monitoring point(s). 

(3) Concentration LiDits. The facility permit shall specify the 
maximum contaminant concentration allowed at the compliance 
point(s). Unless otherwise established according the variance 
procedure contained in Section (4) of this Rule, the Department 
shall set permit-specific concentration limits at new and existing 
facilities as established below. 

(a) Concentration Limit at Existing Facilities: The 
concentration limit at existing facilities shall be 
established by the Department on a case-by-case basis. The 
concentration limit at these facilities may be established at 
any level between background water quality levels and the 
numerical groundwater quality reference levels or guidance 
levels as listed in Tables 1 through 3 of this Division 
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(b) 

unless the background water quality is above those numerical 
levels. If the background water quality exceeds those 
numerical levels, then the concentration limit shall be 
established at the background· level. When a contaminant of 
concern has no numerical level listed in Tables l through 3 
of this Division, the permit-specific concentration limit 
shall not exceed background water quality levels. 

Concentration LiDit at New Facilities: 
concentration limits at new facilities 
at the background water quality levels 

The permit-specific 
shall be established 
for all contaminants. 

(4) Concentration LiDit Variance. 
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(a) Upon request by ·the permittee, Department, or permit 
applicant, and after opportunity for public review and 
comment, a concentration limit variance may be granted as an 
alternative to the permit-specific concentration limits 
specified in Section (3) of this Rule provided an existing, 
permit-specific concentration limit has not been exceeded at 
a compliance point. 

(b) The Director may grant such concentration limit variances for 
concentrations up to but not exceeding numerical groundwater 
quality reference levels contained in Tables 1 and 2 of this 
Division; concentrations up to and above numerical 
groundwater quality guidance levels contained in Table 3 of 
this Division; and concentrations for contaminants for which 
there are no reference or guidance levels in Tables 1 through 
3 of this Division. Concentration limit variances in excess 
of a numerical groundwater quality reference level listed in 
Tables 1 and 2 of this Division may only be granted by the 
EQC. 

(c) The EQC or Director, as specified in Subsection (4)(b) of 
this Section above, may grant on a case-by-case determination 
a concentration limit variance for a pollutant provided no · 
substantial present or potential hazard to human health or 
the environment is posed at that level, The party 
requesting the concentration limit variance shall provide all 
data required for consideration of the variance, and shall 
identify where gaps exist in the data for the required 
analysis. In establishing concentration limit variances, the 
EQC or Director shall consider the effects on groundwater 
quality, interconnected surface water quality, and associated 
effects on beneficial uses. Among.others, the following 
factors shall be considered: 

(A) The physical and chemical characteristics of the 
·pollutant and degradation products, including the 
potential for migration; 
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(B) The hydrogeologic characteristics at the facility and 
the surrounding area; 

(C) The quantity of groundwater and the direction of 
groundwater flow.· 

(D) The proximity and withdrawal rates of groundwater users. 

(E) The current and future uses of groundwater in the area. 

(F) The existing quality of the groundwater, including other 
sources of pollution and their cumulative impact on 
water quality. 

(G) · The potential for health ris~s caused by exposure to the 
pollutant and its degradation products. 

(H) The potential damage to wildlife, crops, vegetation, and 
physical structures caused by exposure to the pollutant 
and its degradation products. 

(I) The persistence. and permanence of potential adverse 
effects of the contaminant and its degradation products. 

(J) The proximity and interconnections with surface water in 
the area. 

(K) The potential effect on ·interconnected surface water. 

(L) The potential effect of the pollutant and its 
degradation products on ecosystems of the area. 

(M) The comparative feasibility and cost of obtaining the 
permit-specific concentration limit and the 
concentration limit variance. 

( 5) Action Requirements. 

(a) Resampling: If monitoring indicates a significant increase 
(increase or decrease for pH) in the value of a parameter 
monitored, the permittee shall immediately resample. If the 
resampling confirms the change in water quality the permittee 
shall: (A) report the results to the Department within 10 
days of receipt of the laboratory data; and (B) prepare and 
submit to the Department within 30 days a plan for 
developing a preliminary assessment unless another time 
schedule is approved by the Department. 

(b) Preliminary Assessment Plan: The preliminary assessment plan 
must provide for an assessment of the source, extent, and 
potential migration of the pollution; a time schedule for the 
implementation of the preliminary assessment plan activities; 
and an evaluation of whether or not action will be necessary 
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to remain within the concentration limit at the Department 
approved compliance point(s). 

(c) Preventive Action: In order to prevent additional 
groundwater pollution from occurring, the Department shall 
require the utilization of all available and reasonable 
technology to decrease or prevent the release of additional 
contaminants when a significant change in water quality has 
occurred at a detection monitoring point. 

(6) Remedial Action Requirements. 

(a) If the monitoring indicates a concentration limit for a 
contaminant other than those listed in Table 3 of this 
Division is violated at a compliance point, the Department 
shall require a remedial investigation and feasibility study 
be conducted by the permittee pursuant to the requirements 
contained in OAR 340-40-040, and remedial action conducted 
pursuant ·to the requirements contained in OAR 340-40-050. 

(b) If the monitoring indicates a concentration limit for a 
contaminant listed in Table 3 of this Division is violated at 
a compliance point and if the permittee demonstrates· to the 
Director's satisfaction that beneficial uses are being 
protected, the permittee will not be required to conduct a 
remedial investigation and feasibility study in accordance 
with OAR 340·40-040, or to conduct remedial action pursuant 
to the requirements contained in OAR 340-40-050. However, if 
the Director determines that beneficial uses are not being 
protected, the Department shall require adequate remedial 
investigation necessary to characterize the extent of the 
pollution, and shall also require appropriate remedial action 
to protect beneficial uses, 

REMEDIAL INVESTIGATION AND FEASIBILITY STUDY 

340-40-040 

(1) If, based upon the preliminary assessment or other information, 
the Director determines there is a substantial likelihood that 
remedial action will be necessary to maintain or restore 
gro~ndwater quality to achieve a specified concentration limit, or 
to protect public health, safety, or welfare or the environment, 
the Director shall require a remedial investigation and/or 
feasibility study be performed to develop information to determine 
the need for and selection of a remedial action. 

(2) The Department shall develop and maintain a list of all facilities 
currently developing remedial investigations and feasibility 
studies, and shall make such a list available to the public on 
request. 
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(3) The remedial investigation shall include but is not limited to 
characterization of pollution, characterization of the facility, 
and an endangerment assessment. In presenting the required 
information, a clear description of the data used as well as any 
data gaps encountered in the analysis shall be included. 
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(a) The characterization of the pollution as appropriate shall 
include but is not limited to information regarding: 

(A) Extent to which the source can be adequately identified 
and characterized; 

(B) Amount, form, concentration, toxicity, environmental 
fate and transport, and other significant 
characterization of present substances; and 

(C) Extent to which the substances might be reused or 
recycled. 

(b) The characterization of the facility as appropriate shall 
include but is not limited to information regarding: 

(A) Contaminant substance mixtures present, media of 
occurrence, and interface zones between media; 

(B) Hydrogeologic factors; 

(C) Climatologic and meteorologic factors; and 

(D) Type, location, and description of facilities, or 
activities that could have resulted in the pollution. 

(c) The endangerment assessment as appropriate shall include but 
is not limited to information regarding: 

(A) Potential routes of exposure and concentration; 

(B) Characterization of toxic effects; 

(C) Populations at risk; 

(D) Potential or actual ·adverse impact on: 

(i) 
(ii) 

(iii) 
(iv) 

Biological receptors, 
Present and future uses of the groundwater, 
Ecosystems and natural resources, and 
Aesthetic characteristics of the environment; 

(E) Extent to which substances have migrated or are expected 
to migrate and the threat such migration might pose to 
public health, safety and welfare or the environment; 
and 
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(F) Potential for release of any substances or treatment 
residuals that might remain _after remedial action. 

(4) The feasibility study shall include but is not limited.to the 
development and evaluation of remedial action options. 

(a) The development of remedial action options as appropriate 
shall include but is not limited to the following range of 
options: 

(A) Remedial action attaining the specified concentration 
limit; 

(B) Highest and best technology attaining the lowest 
concentration levels technically achievable if item (A) 
above is not technically achievable; 

(C) Best practicable technology attaining the lowest 
concentration level that meets the requiremen~s of OAR 
340-40-050 (l)(b) and (2), and does not exceed a site
specific concentration level considered protective of 
public health, safety, and welfare and the environment; 

(D) Other measures to supplement or substitute for cleanup 
technologies, including but not limited to engineering 
or institutional controls (e.g., environmental hazard 
notice, alternative drinking water supply, caps, 
security measures, etc.); 

(E) Combinations of any of the above options; and 

(F) No action option. 

(b) (A) Remedial action options developed under Subsection 
(4)(a) of this Section shall be evaluated under the 

·requirements, criteria, preferences, and factors set 
forth in OAR 340-40-050 and according to any other 
criteria deter:mined by the Director to be relevant to 
selection of a remedial action under OAR 340-40-050. 

(B) The evaluation of remedial action options developed· 
under Subsection (4)(a) of this Section shall include an 
evaluation of the extent to which the option or 
combination of options complies with relevant state, 
local, and federal law, standards, and guidance. 

SELECTION OF THE REMEDIAL ACTION: 

340-40-050 

(1) Requirements:· After opportunity for public review and comment, 
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the Director shall select a remedial action. Such remedial action 
shall meet the following requirements: 

(a) Be protective of present and future public health, safety, 
and welfare and the environment; and 

(b) To the maximum extent practicable: 

(A) be cost effective; 

(B) use permanent solutions and alternative technologies or 
resource recovery technologies; 

(C) be implementable; and 

(D) be effective. 

(2) Remedial Action Concentration Limit: The remedial action shall 
attain the concentration limit specified under OAR 340-40-030 (3) 
for permitted operations or OAR 340-40-060 (2) for non-permitted 
activities for the contaminant substances, unless the Director 
determines that the specified concentration limit does not satisfy 
the requirement set forth in Subsection (l)(b) of this Rule, in 
which case the Director shall select a remedial action that 
attains the lowest concentration level of the contaminant 
·substances that satisfies the requirements set forth in Section 
(1) of this Rule. 

(3) Other Measures to Supplement Cleanup: The Director may require 
other measures (e.g. institutional controls, environmental hazard 
notice, alternate drinking water supply, caps, security measures, 
etc.) to supplement cleanup of contaminant substances to the 
remedial action concentration limit in accordance with Section (2) 
of this Rule, where such supplementary measures are necessary to 
satisfy the requirements set forth in Section (1) of this Rule. 

(4) Other Measures to Substitute for Cleanup: The Director may 
require other measures to substitute for cleanup of contaminant 
substances to th; remedial action concentration limit under 
Section (2) of this Rule, provided that: 
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(a) The Director finds that there is no remedial action under 
Section (2) of this Rule, combined with supplementary 
measures under Section (3) of this Rule, that satisfies the 
requirements of Section (1) of this Rule; 

(b) Any such substitute measures, as appropriate, include 
provision for long-term care and management, including 
monitoring and operation and maintenance, and periodic review 
to determine whether a remedial action satisfying the 
requirements of Section (1) of this Rule has become 
available; 
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(5) Protection: 

(a) In determining whether a remedial action assures protection 
of the present and future public health, safety, and welfare 
and the environment under Subsection (l)(a) of this Rule, 
only·the concentration limit specified under OAR 340-40-030 
(3) for permitted operations or OAR 340-40-060 (2) for non
permitted activities shall be presumed to be protective. 
This presumption may be rebutted by information showing that 
a higher concentration level is also protective. 

(b) In determining whether a concentration level higher than the 
specified concentration limit is protective, the Director 
shall consider: 

(A) The characterization of contaminant substances and the 
facility, and t.he endangerment assessment; 

(B) Other relevant cleanup or health standards, criteria, or 
guidance; 

(C) Relevant and reasonably available scientific 
information; and 

(D) Any other information relevant to the protectiveness of 
a remedial action. 

(c) When comparing between potential concentration levels, a 
concentration level lower than another shall generally be 
considered to be more protective and preferable. This 
presumption may be rebutted by information showing that a 
higher concentration level is also protective. 

(d) Any person responsible for undertaking the remedial action 
who proposes that the remedial ·action attain a concentration 
level higher than the specified concentration limit on the 
basis of protection shall have the burden of demonstrating to 
the Director·that such concentration level is protective. 

(6) Cost-effectiveness: In determining whether a remedial action is 
cost-effective under Subsection (l)(b) of this Rule, the Director 
may consider: 
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(a) Costs of the remedial action relative to the costs of another 
remedial action option, if any, that achieves the same 
concentration level; 

(b) Extent to which the remedial action's incremental costs are 
proportionate to its incremental results; 

(c) Extent to which the remedial action's total casts are 
proportionate ta its total results; and 
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(d) Any other criterion relevant to cost-effectiveness of the 
remedial action. 

(e) Costs that may be considered include but are not limited to: 

(A) Capital costs; 

(B) Operation and maintenance costs; 

(C) Costs of periodic reviews, where required; 

(D) Net present value of capital and operation and 
maintenance costs; and 

(E) Potential future remedial action costs. 

(7) Permanent Solutions and Alternative or Resource Recovery 
Technologies: In determining whether a remedial action uses a 
permanent solution and alternative or resource recovery 
technologies under Subsection (l)(b) of this Rule: · 

(a) Remedial action options that use permanent solutions shall be 
preferred over other remedies; 

(b) Remedial action options in.which resource recovery or 
alternative technology is a principal element shall be 
preferred over remedial action options not involving such 
technology; 

(c) Subject to Subsection (7)(e) of this Section, the offsite 
transport and secure disposition of contaminated materials 
without treatment may be preferred where practicable 
alternative treatment technologies are not available; 

(d) Subject to Subsections (7)(e) and (f) of this Section, and 
notwithstanding the availability of practicable alternative 
treatment technologies as provided in Subsection (7)(c) 
above, offsite transport and secure disposition of· 
contaminated materials may be preferred when the disposal 
methoa would significantly expedite the cleanup or would 
achieve a total cleanup, especially at sites with contaminant 
materials of small quantity or low toxicity. 

(e) The transport and secure disposition offsite of a hazardous 
waste under ORS 466.005 in a treatment, storage, or disposal 
facility shall meet the requirements of Section 3004(c) to 
(g), (m), (o), (p), (u) and (v) and 300S(c) of the federal 
Solid.Waste Disposal Act, as amended, P.L. 96-482 and P.L. 
98-616. 

(f) The transport and secure disposition of contaminated 
materials, other than hazardous wastes, at an offsite 
facility may be allowed provided that the transport and 
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secure disposition of such contaminated materials, in the 
Director's determination, is adequate to protect the public 
health, safety, and welfare and Xhe environment. 

(8) Implementability: In determining whether a remedial action is 
implementable under Subsection (l)(b) of this Rule, the Director 
may consider: 

(a) Degree of difficulty associated with implementing the 
technology; 

(b) Expected operational reliability of the technology; 

(c) Need to coordinate with and obtain necessary approvals or 
permits from other agencies; 

(d) Availability of necessary equipment and specialists; 

(e) Available capacity and location of needed treatment, storage, 
and disposal services; and 

(f) Any other criterion relevant to implementability of the 
remedial action. 

(9) Effectiveness of the Remedial Action: In determining whether a 
remedia.l action is effective under Subsection (l)(b) of this Rule, 
the Director shall consider the following unless immediate action 
is needed to protect public health, safety and welfare and the 
environment: 

(a) Expected reduction in toxicity, mobility, and volume of the 
contaminant substances; 

(b) Short-term risks that might be posed to community, workers, 
and the environment during implementation, including 
potential threats to human health and the environment 
associated with excavation,· transport, and redisposal or 
containment; 

(c) Length of time until full protection is achieved; 

(d) Magnitude of residual risks in terms of amounts and 
concentrations of contaminant substances remaining following 
implementation of a remedial action, including consideration 
of the persistence, toxicity, mobility, and propensity to 
bioaccumulate of such contaminant substances and their 
constituents; 

(e) Type and degree of long-term management required, including 
monitoring, operation and maintenance; 

(f) Long-term potential for exposure of human and environmental 
receptors to remaining contaminants; 
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(g) Long-term reliability of engineering and institutional 
controls, including long-term uncertainties associated with 
land disposal, treated or untreated waste, and residuals; 

(h) Potential for failure of the remedial action or potential 
need for replacement of .the remedy; and 

(i) Any other criterion relevant to effectiveness of the remedial 
action. 

(10) Any person responsible for undertaking the remedial action who 
proposes one remedial action option over another on the basis of 
one or more of the elements of Subsection (l)(b) of this Rule 
shall have the burden of demonstrating to the Director that such 
remedial action option fulfills the requirements of Subsections 
(l)(a) and (b) of this Rule. 

NON-PERMITrED ACTIVITIES 

340-40-060 

Non-permitted activities shall include, but not be limited to, spills, 
releases and past practices from activities that are not subject to a permit 
and activities that are subject to a permit but were not permitted at the 
time of the release. 

(1) Except as provided otherwise under statutory or administrative 
authorities, when a non-permitted activity could result in or has 
resulted in the pollution of groundwater the Department may 
require the liable person to: 

(a) · Conduct a remedial investigation and feasibility study 
pursuant to OAR 340-40-040. 

(b) Implement remedial action pursuant to OAR 340-40-050 

(2) In conducting the remedial investigation and feasibility study, 
and selecting the remedial action under the requirements contained 
in OAR 340-40-040 and OAR 340-40-050, the concentration limits 
will be established at background water quality levels. 

(3) Clean-up levels for non-permitted activities will be established 
by the procedures contained in OAR 340-40-040 and OAR 340-40-050 
which include evaluations of practicability as contained in OAR 
340-40-050 (l)(b). 
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ON-SITE SEllAGE DISPOSAL: AREA WIDE MANAGEMENT 

340-40-070 

(1) In areas where groundwater is being degraded as a result of 
on-site sewage disposal practices and an area wide solution is 
necessary, the Department may propose a rule for adoption by the 
EQC and incorporation into the appropriate basin section of the 
State Water Quality Management Plan (OAR 340 Division 41) which 
will: 

(a) Recite the findings describing the problem and the aquifer 
impacted; 

(b) Define the area where corrective action is required; 

(c) Describe the problem correction and preventative measures to 
be ordered; 

(d) Establish the schedule for required major increments of 
progress; 

(e) Identify conditions under which new, modified, or repaired 
on-site sewage disposal systems may be installed in the 
interim while the area correction program is being 
implemented and is on schedule; 

(f) Identify the conditions under which enforcement measures will 
be pursued if adequate progress to implement the corrective 
actions is not made. These measures may include but are not 
limited to measures authorized in ORS 454.235(2), 454.685, 
454.645, and 454.317; 

(g) Identify all known affected local governing bodies which the 
Department will notify by certified mail of the final rule 
adoption; and 

(h) Accomplish any other objectives declared to be necessary by 
the EQC. 

(2) The Department shall notify all known impacted or potentially 
affected local units of government of the opportunity to comment 
on the proposed rule at a scheduled public hearing and of their 
right to request a contested case hearing pursuant to ORS Chapter 
183 prior to the EQC's final order adopting the rule. 

NUMERICAL GROUNDWATER. QUALITY REFERENCE LEVELS AND GUIDANCE LEVELS 

340-40-080 

(1) The numerical groundwater quality reference levels and guidance 
levels contained in Tables l through 3 of this Division are to be 
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considered by the Department and the public in weighing·the 
significance of a particular chemical concentration, and in 
determining the level of remedial action necessary to restore 
contaminated groundwater for human consumption. They are· not to 
be construed as acceptable groundwater quality management goals. 
They are to be used by the Director and the EQC in establishing 
permit-specific and remedial action concentration limits according 
to the requirements of OAR 340-40-030 through OAR 340-40-060. 

(2) The Department shall periodically review information as it becomes 
available for establishing new numerical groundwater quality 
reference levels. and guidance levels, and to ensure consistency 
with other statutorily mandated standards. 

(3) Human consumption is recognized as the highest and best use of 
groundwater, and the use which usually requires the highest level 
of water quality. The numerical groundwater quality reference 
levels listed in Tables 1 and 2 of this Division reflect the 
suitability of groundwater for human consumption. 

(4) The numerical groundwater quality guidance levels listed in Table 
3 of this Division are for contaminants which do not adversely 
impact human health at the given concentrations. At cons.iderably 
higher concentrations, human health implications may exist. These 
guidance levels are for contaminants that primarily affect the 
aesthetic qualities relating to the public acceptance of drinking 
water. The aesthetic degradation of groundwater may impair its 
beneficial use. 

(5) For pollutant parameters for which numerical groundwater quality 
reference levels or guidance levels have not been established and 
listed in Tables 1 through 3, or for evaluating adverse impacts on 
beneficial uses other than human consumption, the Department shall 
make use of the most current and scientifically valid information 
available in determining at what levels pollutants may affect 
present or potential beneficial uses. Such information shall 
include, but not be limited to, values set forth in OAR Chapter 
340, Division 41, Table 20. 
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TABLE 1 

Numerical Groundwater Quality Reference Levels:l 

Inorganic Refi!i:!!ns:i: J&ve}. 
contrirumts (mg/I.) 

Arsenic 0.05 

Barium 1.0 

Cadmium 0.01 

Chromium 0.05 

Fluoride 4.0 

Lead 0.05 

Mercury 0.002 

Nitrate-N 10.0 

Selenium 0.01 

Silver 0.05 

lAll reference levels are for total (unfiltered) concentrations unless 
otherwise specified by the Department. 

OAR 40 20 
PM\WH3638B 



\ 
·' 

TABLE 2 

Numerical Groundwater Quality Reference Levels (Continued): 1 

Organic Reference l,evel 
Conteninants (mg/L) 

Benzene 0,005 

Carbon Tetrachloride 0.005 

p-Dichlorobenzene 0.075 

1,2-Dichloroethane 0.005 

1,1-Dichloroethylene 0.007 

1,1,1-Trichloroethane 0 .. 200 

Trichloroethylene 0.005 

Total Trihalomethanes 0.100 

(the sum of concentrations 
bromodichloromethane, dibromochloromethane, 
tribromomethane (bromoform), and 
trichloromethane (chloroform)) 

Vinyl Chloride 0.002 

2,4-D 0.100 

Endrin 0.0002 

Lindane 0.004 

Methoxychlor 0.100 

Toxaphene 0.005 

2,4,5-TP Silvex 0.010 

l All reference levels are for total (unfiltered) concentrations unless 
otherwise specified by the Department. 
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TABLE 3 
I 

Numerical Groundwater Quality Guidance Levels:1 

Miscellaneous 
Contpinants 

Chloride 

Color 

Copper 

Foaming agents 

Iron 

Manganese 

Odor 

pH 

Sulfate 

Total dissolved solids 

Zinc 

Guis!apre Level 
lmg{Ll2 

250 

15 Color Units 

l.O 

0.5 

0.3 

0.05 

3 Threshold odor number 

6.5-8.5 

250 

500 

5.0 

lAll guidance levels except total dissolved s.olids and are for total 
(unfiltered) concentrations unless otherwise specified by the Department. 

2unless otherwise specified, except pH. 
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DEQ-46 

II WORK SESSION ITEM II 

Meeting Date: March 1 1990 
Agenda Item: Work Session #1 

Division: Water Quality 
Section: Standards & Assessment 

SUBJECT: 

Triennial Review of Water Quality Standards 

PURPOSE: 

This work session item provides the Commission with some 
background and the current status of the Department's 
triennial standards review. The Department reviews the water 
quality standards contained in Oregon Administrative Rules 
Chapter 340 Division 41 every three years to determine if 
revisions are needed to reflect current scientific data and 
information to assure that beneficial uses are protected. The 
triennial review consists of reviewing current technical data 
and information on water quality criteria, requesting comment 
from the public on standards they may want specific reviewed, 
developing issue papers on the standards which may be 
revised, public review of the issue papers, developing 
proposed rule revisions, conducting public hearings to review 
proposed changes, and as appropriate, modifying and adopting 
new and revised standards. 

ACTION REQUESTED: 

_x_ Work Session Discussion 
_x_ General Program Background 

Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Attachment 
Attachment 
Attachment 
Attachment 
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Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The Department is not requesting an action with this work 
session item. The purpose is to provide information and 
report on the status of the current triennial water quality 
standards review. ORS 468.735 provides that the Environmental 
Quality Commission, by rule, may establish standards of 
quality and purity for waters of the state. Present water 
quality standards contained in Oregon Administrative Rules 
(OAR Chapter 340 Division 41) were adopted in December 1976. 
The Commission adopted revisions to these standards in 
September 1979, July 1985, nuisance growth standards in March 
1986, and mixing zone and toxic substance standards in 
August 1987. 

The Clean Water Act (Public Law 92-500, as amended) requires 
the state to hold public hearings, at least once every three 
years, to review applicable water quality standards. To 
comply with provisions of the Act, the Department conducted 
statewide hearings in Spring 1986 to solicit comments on 
revision of antidegradation, mixing zone, and toxics 
substances standards. Based on the public testimony and 
updated scientific information, water quality standards for 
mixing zones and toxic substances were revised in August 
1987. 

The Department initiated the current triennial review in 
December 1989, requesting public comment on the specific 
standards the Department believed needed to be clarified and 
updated. In addition, the Department requested that the 
public suggest other standards that may need to be reviewed. 
The public comment period closed on 1/16/90. The Department 
has received 50 inquiries requesting a copy of the standards, 
19 letters commenting on the standards, and 22 letters 
related to dioxin. 
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Currently, the Department is developing issue papers on each 
of the standards that are being considered for revision. 
These issue papers will be sent out for public review in late 
March or early April. After a round of public informational 
meetings in April, the Department will request hearing 
authorization on proposed rule changes. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: Attachment 
Enactment Date: 

statutory Authority=~~~~~~~~~~~ Attachment 
Attachment 

CWA Sec.303lcl lllAttachment 
Pursuant to Rule: 

_x_ Pursuant to Federal Law/Rule: 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

All businesses, residents, industries, and local government 
in the state of Oregon. 
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PROGRAM CONSIDERATIONS: 

The issues or standards listed below reflect some of the 
priorities identified by the Department, EPA, public comment, 
or other agencies during the previous and current triennial 
reviews. The Department is considering revision to the 
following rules for each of the river basins(***). 

340-41-026 
340-41- (***) (2) (a) 
340-41- (***) (2) (b) 
340-41- (***) (2) (c) 
340-41- (***) (2) (e) 
340-41- (***) (2) (k) 
340-41- (***) (2) (o) 
340-41- (***) (2) (p) 
340-41- (***) (4) 

- Antidegradation Policy 
- Dissolved Oxygen 
- Temperature 
- Total Suspended Solids/Turbidity 
- Bacteria 
- Color 
- Total Dissolved Solids 
- Toxics 
- Mixing Zones 

The Department is also exploring standards that are 
biologically based, address sedimentation and sediment 
chemistry, and clarify the definition of wetlands as waters 
of the state. 

As the issue papers are developed for these potential 
revisions, the Department will be identifying specific 
program considerations for those particular standards. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department plans to continue on its triennial review 
schedule and there are no recommended actions for Commission 
consideration at this time. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The triennial water quality standard review is consistent 
with the Department's Strategic Plan and is a requirement of 
the Clean Water Act. 
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ISSUES FOR COMMISSION TO RESOLVE: 

The Department will identify specific issues for the 
Commission to address when the proposed standards are 
presented for hearing authorization and adoption. At this 
time we anticipate that the following issues will be before 
the Commission: 

1. The method for implementing the antidegradation policy 

2. Maintaining or modifying the current acceptable risk 
levels 

INTENDED FOLLOWUP ACTIONS: 

The Department is taking the following steps to assure full public 
participation in the review and revision of water quality 
standards. 

1. Public Comment on List of Revisions: The Department sent out 
a list of rules for possible revision and invited the public 
to comment on the list, or suggest other rule for the 
Department to consider. 

2. Issue Papers: The Department will develop issue papers on 
the list of standards for possible revision, discussing the 
need to clarify or update the language. The issue papers are 
reviewed within DEQ. 

3. Public Comment on Issue Papers: The Department will send out 
copies of the issue papers and hold public workshops to 
explain the issues and to discuss possible rule amendments. 

4. Issue Paper Revision: The Department will assemble and 
evaluate any public comments received on the issue papers or 
possible rule language. 

5. Rule Amendments: The Department will prepare rule amendments 
to clarify the intent of the current rules and to incorporate 
newest scientific information available, and public comments 
received. 

6. Request Authorization for Hearing: The Department will 
prepare a request for authorization to conduct public 
hearings on the proposed rule amendments. 
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7. Public Hearings: The Department conducts statewide public 
information meetings and hearings to accept public comment on 
the proposed rule amendments. 

8. Adoption: The Department will incorporate public comments, 
and revise rules as needed, and submit to the Environmental 
Quality Commission for modification or adoption. 

(NJM,EPF,KUW:NJM) 
(Trirevie) 
(2/14/90) 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Neil Mullane/Gene Foster 
Krystyna Wolniakowski 

Phone: 229-5284 

Date Prepared: 2/14/90 
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SUBJECT: 

WORK SESSION 
REQUEST FOR EQC DISCUSSION 

Meeting Date: March 1 1990 
Agenda Item: ~~~~2~~~~~~~~ 

Division: Water Oualitv 
Section: Standards and Assessments 

Instream Water Rights: Background and Discussion of Potential 
for Rulemaking 

PURPOSE: 

The purpose of this work session aaenda item is to provide 
the Environmental Quality Commission with an update on the 
Department's progress in identifying and making application 
for instream water rights for the protection of water 
quality. This item will provide a. brief background on the 
instream water rights legislation and the rules developed by 
the Water Resources Department to implement the legislation. 
It also contains some information on the rules developed by 
the Department of Fish and Wildlife to guide their 
development of instream flows. Finally it will identify the 
steps the Department proposes to take to apply for instream 
rights and a tentative time schedule for achieving this. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Attachment 
Attachment 
Attachment 
Attachment 

J! 



Meeting Date: March l, 1990 
Agenda Item: Work Session Item #2 
Page 2 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Review of the instream water rights program and the 
Department's proposed approach for determining instream 
rights for water quality protection. This is a general 
discussion item. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

K.__ supplemental Background Information 

1. Instream Water Rights Statute 

2. Water.Resource Department Administrative 
Rules for the instream water rights program 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

Attachment A 

Attachment B 
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3. Oregon Department of Fish and Wildlife Rules 
for determining instream flows 

4. Memorandum of Understanding between the 
Departments of Water Resources and Fish and 
Wildlife 

5. Department of Environmental Quality Report 
on Instream Water Rights to the Joint Water 
Policy Committee 

6. Information on Reservations of Water for 
Future Economic Development 

7. Memorandum from Water Resources Department 
outlining key points in instream program 

Attachment C 

Attachment D 

Attachment E 

Attachment F 

Attachment G 

During the 1987 Legislative Session, a bill (Senate Bill 140, ORS 
537.332 to 537.360, Attachment A) was passed which enabled the 
Departments of Environmental Quality, Fish and Wildlife and Parks 
to apply for instream water rights to maintain and support public 
uses within natural streams and lakes. Since its passage, the 
Departments of Fish and Wildlife and Parks have made application 
for instream water rights on several streams. The Department of 
Environmental Quality has not yet formally applied for instream 
water rights for water quality protection. 

The Department has assembled some information for the Commission 
to review for the work session discussion on March 1, 1990. This 
information provides some background and the rules for the 
instream water rights program. 

Attachment B contains the Oregon Administrative Rules under which 
the Water Resources Department operates the instream water rights 
program. OAR 690-77-000 sets forth the policies, procedures, 
criteria, standards, and definitions for establishing instream 
water rights. The General Provisions section (OAR 690-77-015) 
provide essential information on how the program is to function. 
The remaining sections set forth the procedures for applying for a 
right and the process for review and approval. 

Only the Departments for Fish and Wildlife, Environmental Quality, 
and Parks are authorized by the legislation to submit instream 
water right applications. Until October 28, 1989 the agencies 
were allowed to submit applications under the legislation and 
Water Resource Department rules.. After October 28, 1989 the 
submitting agencies were required to have their own rules 
describing their procedures and methodologies for determining 
instream rights. 
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Therefore, the Commission and Department need to develop and adopt 
administrative rules which set out the methods of determining 
instream flow needs before the Department can submit instream 
water right applications. The Department is in the process of 
developing methodologies. The purpose of this work session item 
today is to initiate the discussion on instream water rights and 
describe what the Department is currently doing to identify and 
establish instream rights to protect water quality. The 
Department may be back before the Commission in either May or June 
with a request for hearing authorization on proposed 
administrative rules. These rules will describe the Department's 
methodology for determining instream flow needs. 

The Fish and Wildlife Commission and the Oregon Department of Fish 
and Wildlife have developed and adopted rules that describe the 
methodologies and definitions for their program to apply for 
instream rights for the conservation, maintenance and enhancement 
of aquatic and fish life, wildlife, and fish and wildlife habitat. 
These rules (OAR 635-400-000) are contained in Attachment C. The 
memorandum of understanding that the Departments of Fish and 
Wildlife and Water Resources have developed to foster 
implementation of the instream water right program is contained in 
Attachment D. The Commission and Department may want to consider 
a similar agreement with the Water Resources Department in the 
future. 

The Department appeared before the Joint Water Policy Committee 
on November 28, 1989 to described what the Department has been 
doing to establish instream water rights for water quality 
protection. The Department's testimony for that meeting is 
contained in Attachment E. This testimony was submitted after the 
meeting and it contains answers to several questions raised by the 
Joint Water Policy Committee. The testimony and the response to 
the questions asked provides essential information on the 
Department's current approach. 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

This agenda item does not request an action which has an 
effect on the regulated community. The item is for 
informational and discussion purposes. 
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PROGRAM CONSIDERATIONS: 

The establishment of instream water rights for water.quality 
protection does provide the Commission and Department with an 
opportunity to identify the instream flows that are needed 
to assimilate wastewater discharges. This is of keen 
importance currently on water quality limited stream segments 
as we attempt to achieve water quality standards. It is of 
equal importance as we plan to accommodate future growth and 
development and resulting discharges to surface and 
groundwater. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Not to apply for instream water rights for water quality 
protection. 

The Department considered the approach where it would not 
apply for instream rights for water quality protection but 
instead rely on its current program to protect water 
quality. This approach requires dischargers to meet instream 
water quality standards regardless of flow levels. Under 
this approach as stream levels diminish the discharging 
sources would be required to achieve higher and higher levels 
of treatment in order to protect instream beneficial uses. 

2. Apply for instream water rights in order to identify both 
current and future stream flow needs to assimilate waste 
discharges. 

The Department under this approach would identify what stream 
flows are needed to assimilate current and projected future 
wastewater discharges. This would provide some level of 
assurance that discharges would remain within standards and 
instream beneficial uses would be protected. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department has developed a brief outline of the steps 
needed to initiate a process for identifying and 
establishing instream water rights. The Commission is 
requested to review and discuss this approach at the March 1 
work session. 
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CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

f 

The activity to establish instream water rights supports the 
strategic plan, and agency and legislative policy. 

ISSUES FOR COMMISSION TO RESOLVE: 

The Department has not at this time identified issues for the 
Commission to resolve. 

INTENDED FOLLOW UP ACTIONS: 

The Department proposes to implement the following steps: 

1. Identify where instream water rights have been 
established at the request of the Departments of Fish 
and Wildlife and Parks. Obtain a list of these streams 
and the rights established. Also identify where the 
Water Resources Department has currently pending 
restrictions on instream appropriations. 

2. Identify streams violating water quality standards and 
the stream flows needed to assimilate wastes and meet 
instream standards. This will be accomplished in 
several phases. 

A. Identify locations where there is an instream water 
quality monitoring station and water quantity 
gauge. Assemble and evaluate the data from these 
paired stations and determine at what flows there 
are violations of instream standards. This 
evaluation will take approximately two and a half 
months and will include an examination of 
established instream rights to determine if 
additional water is needed. Upon completion of 
this review a request for reservation of water 
under.OAR 690-77-200 will be made to the Water 
Resources Department. This reservation process is 
described· in Attachment F. The Department will 
also prepare applications for instream water rights 
that would follow the Department's methodology for 
determining instream flows. These applications 
would be submitted to the Water Resources 
Department upon adoption of the Departments rules 
for determining instream rights. 
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B. Identify the stream flows needed to protect water 
quality in the water quality limited streams on the 
Departments 303(d) (1) list. This will require the 
reexamination of the data assembled for the initial 
determination of interim TMDLs. The data will be 
evaluated to identify the flows needed to 
assimilate current and permitted waste loads. The 
flows needed will be compared against any existing 
instream rights,that have been established for that 
waterbody. This work task will take approximately 
one month and will cause a delay of one month in 
the Department meeting its schedule for 
establishing TMDLs on the Pudding and Coquille 
Rivers and the Columbia Slough. Once flow levels 
are determined the Department will request a 
reservation of water under OAR 690-77-200 and also 
prepare applications for instream water rights on 
these streams to be submitted when the Department 
has adopted rules. 

c. Identify those streams on the Departments 303(d) (3) 
water quality limited streams list which may need 
to have instream water quantity protected. This 
would include a basic examination of the water 
quality problems, whether these problems are 
related to flow, and whether it is necessary to 
maintain current flows while the Department 
conducts the studies necessary to determine flow 
requirements. This activity would not start until 
the Department has submitted it final 1990 305(b) 
report to EPA which will be in late May or June. 
This report would contain the Department's most up
to-date list of water quality limited stream 
segments. It will take approximately three months 
to complete this task and will delay the setting of 
TMDLs on the Pudding and Coquille Rivers and 
Columbia Slough. If flows need to be maintained 
the Department will request a reservation of water 
on these streams under OAR 690-77-200. 

D. Identify the stream flows needed to implement the 
final TMDLs as they are established and submit 
instream water right applications to. the Water 
Resources Department. It is anticipated that there 
would be at least two such applications per year 
and this activity would be integrated into the 
final TMDL process. 
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E. The Department will develop proposed rules that 
identify the methodology for determining instream 
water rights to protect water quality. It is 
currently projected that a request for 
authorization for a public hearing could be before 
the Commission at either the May or June meeting. 
The development of these rules from rule draft to 
final adoption however is estimated to take 
approximately three months. Funding for this 
activity was not provided by the Legislature. As 
of this report the staff time is not currently 
available to conduct this activity without 
substantial rescheduling and delays in prior 
committed work. The Commission may wish to discuss 
the consequences of delaying this activity. 

NMullane:crw 
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Attachment A . 

537.330 WATER LAWS 

be appropriated, and upon any land lying be
tween such point and the 1ower terminus of 
the proposed ditch, canal or flume of the 
person, for the purpose of examining the 
same and of locating and surveying the line 
of such ditch, canal Or flume, together with 
the lines of necessary distributing ditches 
and feeders, and to locate and determine the 
site for reservoirs for storing water. 

537.330 Disclosure required in real es
tate transaction involving water right for 
irrigation purposes; exception; delivery 
of available certificate; effect of failure 
to comply. (1) In any transaction for the 
conveyance of real estate that includes a 
surface \vater right for irrigation purposes, 
the seller of the real estate .shall, upon ac
C('pting an offer to purchase that real estate, 
al_so inform the purchaser in writing whether 
or not a certificate or certificates of \Vater 
rights are available and that the seller will 
deliver the certificate or certificates to the 
purchaser a.t closing, if the certificate or 
certificates are available. 

(2) Upon closing and delivery of the in
strument of conveyance in a real estate 
transaction involving the transfer of a sur
face \Vatcr right for irrigation purposes, the 
seller shall also deliver to the purchaser the 
certificate of \Vater rights if the certificate is 
available. 

(3) The failure of a seller to comply with 
the provisions of this section does not inval
idate an instrument of conveyance executed 
in the transaction. 

(4) This section does not apply to any 
transactio.n for the conveyance of real estate 
that includes a surface water right when the 
certificate of 'vater rights is held in the 
name of a district or corporation formed 
pursuant to ORS chapter 545, 547, 552, 553 
or 554. 

(5) As used in this section, "certificate 
of \vater r-ights" means a certificate issued 
pursuant to ORS 537.250 (1) or 539.140. [1979 
c.535 §4; 1981 c.448 §I] 

IN-STREAM WATER RIGHTS 

537.332 Definitions for ORS 537.332 to 
537.360. As used in ORS 537.332 to 537.360: 

(1) "In-stream" means within the natural 
stream channel or lake bed or place where 
'vater naturally flows or occurs. 

(2) "In-stream water right" means a \Va
ter right held in trust by the Water Re
sources Department for the benefit of the 
people of the State of Oregon to maintain 
water in-stream for public use. An in-stream 
water right does not require a diversion of 
any other means of physical control over the 
water. 

(3) "Public benefit" means a benefit that 
accrues to the public at large rather than to 
a person,· a small group of persons or to a 
private enterprise. 

(4) "Public use" includes but is not lim· 
ited to: 

(a) Recreation; 
(b) Conservation, maintenance and en

hancement of aquatic and fish· life, wildlife, 
fish and wildlife habitat and an)' other eco
logical values; 

(c) Pollution abatement; or 
(d) Navigation. [1987 c.859 §21 

537.334 Findings. The people of the 
State of Oregon find· and declare that: 

(1)_ Public uses are beneficial uses. 
(2) The recognition of an in-stream \vatcr 

right under ORS 537.336 to 537.348 shall not 
di1ninish the public's rights in the ownership 
and control of the waters of this state or the 
public trust therein. The establishment of an 
in-stream water right under the provisions 
of ORS 537 .332 to 537.360 shall not take 
away or impair any permitted, certificated or 
decreed right to any waters or to the use_ of 
any waters vested prior to the date the in
strcam water right is established pursuant to 
the provisions of ORS 537.332 to 537.360. 
[1987 c.859 §31 

537.335 !Formerly 537.2RO; renumbered 537.3!10 in 
1987[ 

537.336 State agencies authorized to 
request in-stream water rights. (1) The 
State Department of Fish and Wildlife may 
request the Water Resources Commission to 
issue water right certificates for in-stream 
water rights on the waters of this state in 
\Vhich there are public uses relating to the 
conservation, maintenance and enhancement 
of aquatic and fish life, wildlife and fish and 
wildlife habitat. The request shall be for the 
quantity of \vater necessary to support those 
public uses as recommended by the State 
Department of Fish and Wildlife. 

(2) The Department of Environrnental 
Quality may request the Water Resources 
Commission to issue water right certificates 
for in-stream water rights on the \vr.i.tcrs of 
this state to protect and maintain water 
quality standards established by the Envi
ronmental Quality Commission under ORS 
468.735. The request shall be for the quantity 
of water necessary for pollution abatement 
as recommended by the Department of Envi
ronmental Quality. 

(3) The State Parks and Recreation De
partment may request the Water Resources 
Commission to issue water right certificates 
for in-stream water rights on the waters of 
this state in which there are public uses re~ 
lating to recreation and scenic attraction. 
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Al'PIWPllIATION OF WATElt GENERALLY 5:l7.350 

~I'hc rPqt1Pst sl;uil be for the qunntit.y of v.·u
tPr H('('essary to .support thosP. public uses as 
recon11ncndcd bv the State Parks and llccrc
ution D<'partrn~i1t. I !flS7 c.KS!J §4; 19S~! c.90·1 §G~I 

5:l7.338 ltulcs for state agency request 
for in-stream water right. The Water Re
sources Con1n1ission by rule shall establish 
standards, criteria and- procedures by \Vhich 
a state agency included under ORS 537.336 
1nny r0quest an in-stream water right to be 
issued under ()RS 537.336. IJ9H7 c.HEifl §5) 

537.3-10 IForrr1erly 537.200; renumht~red 537.~~!)5 in 
lfJ'-'7) 

537.341 Certificate for in-stream water 
right. Subject to the provisions of ORS 
537.3-13, the Water Resources Con1n1ission 
shall issue a certificate for an in-stream \Va

tcr right. The in-stream \Vatcr right shall 
d:.itc from the filing of the application \vith 
the coinmission. The certificate shall be in 
the name of the \Vatcr Resources Depart
ment ns trustee for the people of the State 
of Oregon and shall be issued by the com
mission according to the procedures cstab
l ished under ORS 537.338. The commission 
shall for\var<l a copy of each certificate is
sued under this sectiori to the state agency 
requesting the in-stream \vater right. fl9Si 
r·.\;'iq SGI 

537.343 Hearing on request for in
stream water right; order. (1) If in the 
j 11<lgrnent of the \Vatcr Resources Con1mis
sion, the issuance of a certificate for an in
strcam \Vater right may 1mpa1r or b<! 
dctrin1cntal to the public interest, or upon 
P"tition by any person, the commission may 
hold a public hearing on the ·request received 
under ORS 537.336. 

(2) A hearing required under subsection 
(1) of this section shall be conducted in ac
cordance with ORS 537.170. 

(3i After the public hearing under sub
S('ction (2) of this section. the commission 
shall enter an order \~/hich. ·mav include any 
condition t.he commission co~siders neC'CS
sary, but \vhich is consistent \\'ith the intent 
uf ORS 537.332 to 537.360. The order may: 

(a) Approve the in-stream \Vatcr right for 
thC' quantity of water requested; 

(b) .1\pprove the requested in-stream \VO· 

ter right for a lesser quantity of water; or 

le) Reject the requested in-stream \V<iter 
right. 

(4.l If the corrimission reduces or rejects 
Lhc in-stream water right as requested, or 
<"'onditions thC' in-stream \vatcr right, the 
con1111ission shall include a statement of 
iinJiri.gs that sets forth the basis for the re· 
duction, rejection or conditions. The com
m1ss10n shall be the final authority in 

detertnining th(• level of in·slrcarn flo•.v nee· 
essary to protect the pulilic USC', 

(5) AflC'r the co111mission issues an ordf!r 
approving an in·strearn v:..·ater right, the com
mission shall issue n certificate for an in~ 
strcum \VatC'r right according to the 
provisions of ORS 537.341. [1087 c.850 §71 

537.345 [Forincrly 5~-!7.300; rP.numbcred 537.400 ir. 
19871 

537.346 Conversion of minimum per
ennial streamflows to in-stream water 
rights. All minimum perennial strcatnflo\Vs 
established on anv waters of this state before 
Scpteniber 27, 1987, shall Le converted to in· 
stream \vatcr rights after the \Vat.er Re
sources Commission revic\VS the strcamf1o\VS 
and issues a certificate for an in-stream \\:a
tcr right in accordance \vith ORS 537.343 
\vith the same priority date as the minimum 
perennial strcamflo\v. The provisions of ORS 
536.325 shall not apply to a revie\v conducted 
under this section. llDH7 c.859 §SJ 

537.348 Purchase, lease or gift of wa
ter right for conversion to in-stream wa
ter rightj priority dates. (1) Any person 
may purchase or lease an existing water 
right or portion thereof or accept a gift of an 
existing \Vatcr right or portion thereof for 
conversion to an in-stream \vater right. Any 
\Vater right converted to an in-stream water 
right under this section shall retain the pri· 
ority date of the \Vater right purchased, 
leased or received as a gift. At the request 
of the person the \Vatcr Resources Commis
sion shall issue a nc\v certificate for the in
stream \vater right sho\ving the original 
priority date of the purchased, gifted or 
leased \Vater right. A person who transfers a 
\Vater right by purchase, lease or gift under 
this subsection shall comply with the re
quirements for the transfer of a \vater i~ight 
under ORS 540.510 to 540.530. 

(2) Any person \Vho has an existing \Valer 
right may lease the existing \\'ater right or 
portion thereof for use as an in-stream \Vater 
right for a specified period \Vithout the loss 
of the original priority date. During the term 
of such lease, the use of the water right as 
an in~stream \Vater right shall be considered 
a beneficial use. 11987 c.859 §fl) 

537.350 Legal status of in-stream wa
ter right. (1) After the Water Resources 
Con1mission issues a certificate for an in· 
stream \Vater right under ORS 537.341 to 
537.348, the in·stream water right shall have 
the san1c legal status us any other \Valer 
right for \vhich a certificate hus been issued. 

(2) An in-stream \Vater right is not sub· 
ject to cancellation under ORS 537.260 or 
537.410 to 537.450 but an in·strcam water 
right may be canceled under ORS 540.610 to 
540.650. 11987 c.8.19 §IOI 
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537.352 WATER LAWS 

537.352 Precedence of uses. Notwith
standing any provision of ORS 537.332 to 
537.343 and 537.350, the right to the use of 
the waters of this .state for a project for 
multipurpose storage or municipal uses or by 
a municipal applicant, as defined· in ORS 
537.282, for a hydroelectric project, shall 
take precedence over an in-stream water 
right when the commission conducts a re
vi{;\W of the proposed project in accordance 
with ORS 537.170. The precedence given un
der this section shall not apply if the in
stream water right \Vas established pursuant 
to ORS 537.346 or 537.348. Jl987 c.859 §Ill 

537.354 In-stream water right subject 
to emergency water shortage provisions. 
An in-stream water right established under 
the provisions of ORS 537.332 to 537.360 shall 
be subject to the provisions of ORS 536.700 
to 536.780. [1987 c.859 §12[ 

537.356 Request for reservation of un
appropriated water for future economic 
development. Any state agency may request 
the Water Resources Commission to reserve 
unappropriated \vater for future economic 
development. (1987 c.859 §13] 

537.358 Rules for reservation for fu
ture economic development. The Water 
Resources Commission shall adopt rules to 
carry out the provisions Of ORS 537.356. The 
rules shall include a provision for a review 
under ORS 537.170 to be conducted: 

(1) At the time a reservation for future 
economic development is made; and 

(2) At the time the reserved water is ap· 
plied to consumptive use or out-of-stream 
use. /1987 c.859 §141 

537.360 Relationship between applica
tion for in-stream water right and appli
cation for certain hydroelectric permits. 
If an application is pending under ORS 
chapter 537 for a water right permit to use 
water for hydroelectric purposes or under 
ORS 543.010 to 543.620 for a hydroelectric 
permit or license at the time the Water Re
sources Commission r,eceives an application 
for an in-stream water right under ORS 
537.336 for the same stream or reach of the 
stream, the commission shall not take any 
action on the application for an in-stream 
\Vater right until the commission issues a 
final order approving or denying the pending 
hydroelectric application. /1987 c.859 §151 

MISCELLANEOUS 

537.390 Valuation of water rights. In 
any valuation for rate-making purposes, or in 
any proceeding for the acquisition of rights 
to the use of. water and the property used in 
connection therewith, under any license or 
statute of the United States or under the 

laws of Oregon, no value shall be recognized 
or allowed for such rights in excess of the 
actual· cost to the owner of perfecting them 
in accordance \vith the provisions of the 
Water Rights Act. !Fonncrly 537.280; and then 
537.3351 

537.395 Public recapture of water 
power rights and properties; no recapture 
of other rights. (1) Any certificate issued 
for power purposes to a person other than 
the United States, or the State of Orcgon·or 
any municipality thereof, shall provide that 
after the expiration of 50 years from the 
granting of the certificate or at the expira
tion of any federal po\vcr license, and after 
not less than two years' notice in \vriting to 
the holder of the certificate, the State of 
Qregon, or any municipality thereof, may 
take over the dams, plants and other struc
tures, and all appurtenancCs thereto, \Vhich 
have been constructed for the purpose of de
voting to beneficial use the \vater rights 
specified in the certificate. The taking over 
shall be upon condition that before taking 
possession the state or municipality shall pay 
not to exceed the· fair value of the property 
taken, plus such reasonable damages, if any, 
to valuable, serviceable and dependent prop
erty df the holder of the certificate, not 
taken over, as may be caused by the 
severance therefrom of the property taken. 

(2) The fair value of the property taken 
and the severance damages, if any, shall be 
determined by agreement bet\veen the holder 
of the certificate and the state or munici
pality, or, in case they cannot agree, by pro
ceedings in equity instituted by the state or 
municipality in the circuit court of the 
county in \Vhich the largest portion of the 
property is located. 

(3) The right of the state or any murnci
pality to take over, maintain and operate any 
property \vhich has devoted to beneficial use 
water rights specified in the certificate, by 
condemnation proceedings upon payment of 
just compensation, is expressly reserved. 

(4) The provision for the recapture of any 
rights other than for po\vcr purposes, as pro
vided in this section, contained in any cer
tificate issued before June 14, 1939, shall be 
of no force and effect and mav be cancPled 
from the records wherever revcorded and a 
ne\V certificate issued \Vith the recapture 
clause eliminated. 

(5) The owner of any certificate issued 
before June 14, 1939, for such rights may, 
upon surrendering the certificate, receive a 
new certificate therefor issued under and 
subject to the provisions of this section. 
[Formerly 537.290; and then 537.340] 

537.400 Reservoir permits. (1) All ap
plications for reservoir permits shall be sub-
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FURFOSE 
690-77-000 

OREl30N Al:MINISTRATIVE RIJIES 
WATER RFSOURCE'S DEPARIMENT 

CHAPI'ER 690 1 DIVISION 77 
INSTREAM WATER :RIGHTS 

At:t:achment: B 

( l) These rules set the policy, procedures, =iteria, stan:lards an::l 
definitions for establishing instream water rights. Instream water rights 
provide for protection of public uses including, but not limited to 
recreation, soenic attraction, aquatic an::l fish life, wildlife habitat an::l 
ecological values, pollution abatement an::l navigation. '!he rules provide 
for conversion of existing mini.nnJrn streamflows to instream water rights; for 
specified agencies to apply for new instream water rights; for purchase, 
gift or lease of existing water rights for use as instream water rights; an::l 
for enforcement of instream water rights which are held in trust by the 
Water Resources Department to protect the public uses. The rules also 
provide a procedure for state agencies to apply for reservations of water 
for future economic development. 

(2) In 1987, the Legislature created a new type of water right called an 
instream water right. Instream water rights are established by certificate 
from the Water Resources COmmission, pursuant to ORS 537. 332 to 537. 360, to 
:maintain and support public uses within natural streams and lakes. They :may 
also be established as a result of a water conservation project governed by 
OAR 690 Division 18. The instream water right differs from other water 
rights because it does not require any control or diversion of the water. 
It is held in trust by the Water Resources Department but is re;iulated and 
enforced like all other water rights. rnstream water rights do not take 
away or brpair any legally established right to the use of water having an 
earlier priority date than the instream right. 

DEFINITIONS 
690-77-010 

As used in these rules: 

11COmmission11 means the Water Resources COmmission. 

"DFW'' means the State Department of Fish and Wildlife. 

"DEQ" means the Deparbnent of Environmental Quality. 

"Deparbnent" means the Water Resources Deparbnent. 

(1) 

(2) 

(3) 

( 4) 

(5) "Director" means the_ director of the water P.esources Deparbnent. 

(6) "Held in trust by the Water Resources Deparbnent" means that the water 
right must be enforced and protected for the public uses listed in the water 
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right. Actions by the Deparbnent affecting instream water rights are 
limited by public trust obligations. . · 

(7) "Instream," as defined in ORS 537.332, means within the natural stream 
channel or lake bed or place where water naturally flows or occurs. 

(8) "Instream water right," as define:i in ORS 537.332, means a water right 
held in trust by the Water Resources Department for the benefit of the 
people of the state of Oregon to maintain water instream for public use. An 
instream water right does not require a diversion or any other means of 
physical ccntrol Cfl/er the water. 

( 9) 1'Minbm.rrn streamflc:M," also ''min:illlum perennial streamflc:M, " means an 
administrative rule prClllision adopted in a basin program by the Water 
Resources o:immission or its predecessors to inplernent ORS 536.235, 
536. 310 (7) and 536.325 and support aquatic life, maintain recreation or 
minilnize pollution. 

(10) "Multipurpose storage project" means any storage project which is 
designe:i and operated to prClllide significant public benefits and prClllides 
for more than two beneficial uses an:ljor purposes. 

(11) "Parks" means the Parks and Recreation Division of the Deparbnent of 
Transportation. 

(12) "Public benefit," as define:i in ORS 537.332, means a benefit that 
accrues to the public at large rather than to a person, a small group of 
persons or to a private enterprise. 

(13) "Public use," as define:i in ORS 537.332, includes but is not limited 
to: 

(a) Recreation; 
(b) Conservation, maintenance and enhancement of aquatic and fish life, 

wildlife, fish and wildlife habitat and any other ecological values; 
(c) Pollution abatement; or 
(d) Navigation. 

(14) "Recreation" as a public use of water means any form of play 
relaxation, or amusement, mostly done during leisure, that· occurs•dn or in 
ccnjunction with streams, lakes and reservoirs, including but not limited to 
boating, fishing, sw:innning, wading, and viewing scenic attractions. 

(15) "Scenic attraction" means a picturesque natural feature or setting of a 
lake or stream, including but not limited to waterfalls, rapids, pools, 
springs, wetlands and islands that create viewer interest, fascination, 
admiration or attention. 

(16) ''Unappropriated water available" means water that exceeds the 
quantities require:i to meet existing water rights of reccrd, minimum 
streamflows and inst.ream water rights and for known and yet to be quantifie:i 
Native American treaty rights. 
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GENERAL PROVISIONS 
690-77-015 

(l) Instrearo water rights shall not take away or impair any pennitte:l., 
certificated or decree:i right to any waters or to the use of any waters 
vested prior to the date of the instreain water right. 

(2) 'Ihe in'plementation of the instreain water rights law is a means of 
achieving an equitable allocation of water between instream public uses and 
other water uses. When .instream water rights are set at levels that exceed 
current unappropriate:l. water available the water right not only protects 
remaining supplies from future appropriation but establishes a management 
objective for achieving the amounts of instream flCMS needed to satisfy the 
identified public uses. 

(3) 'Ihe amount of appropriation for out-of-stream purposes shall not be a 
factor in determi.nin;l' the amount of an instream water right. 

( 4) If natural streamflav or natural lake levels . are the source for 
meeting instreain water rights, the amount allc:Med during any identified time 
period for the water right shall not exceed the estimated average natural 
flav or level =ing from the drainage system, except where periodic 
flCMS that exceed the natural flav or level are significant for the public 
use applied for. An exanple of such an exception would be high flav events 
that allav for fish passage or migration Oller obstacles. 

(5) If the source of water for an instream water right is other than 
natural flav such as storage releases or inter-basin transfer, the source 
shall be developed or a penni t for development apprOlled prior to or 
coincident in priority with the instream water right. 'Ihe development of 
emrirornnentally soum multipurpose storage projects that will prOllide 
instreain water use along with other beneficial uses shall be supporte:l.. 

(6) Instream water rights in rivers and streams shall, insofar as 
practical, be defined by reaches of the river rather than points on the 
river. 

(7) When instream water rights are established through transfers of 
exist~ water rights, the certificate shall define the appropriate reach or '"'· 
reaches to which the new instreain water right shall apply; Nonnally, a new 
instreain water right shall be maintained dCMnstream to the IrOUth of the 
affecte::J. stream; hc:Mever, it may be maintained farther dCMnStream if the 
amount of the instrearo water right is a measurable portion of the flav in 
the receiving stream. 

(8) Instream water rights shall confonn with state statutes and basin 
programs. All natural lakes and streams in the state shall be considered 
classified to allav all instream public uses unless specifically withdrawn 
from appropriation for such use. 

(9) Instream water rights shall be apprOlled only if the amount, timing and 
location serve a public use or uses. 
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(10) _The combination of instream water rights, for the same reach or lake, 
shall not exceed the amount needed to provide increased public benefits an:l 
shall be consistent with (4) an:l (5) above. 

(11) An Instream water right created through the conversion of a minill1urn 
perennial streamflC1.V shall not take precedence over any rights having an 
earlier priority date, including storage rights except where an in:lividual 
permit or water right specifies a subordination to future use or 
appropriations. 

(12) An instream water right created through the conversion of a minill1urn 
perennial streamflC1.V \'Atleh consists in whole or part of waters released from 
storage are enforceable only as to the waters released to satisfy the 
instream water right. 

( 13) Instream water rights created through the conversion of minill1urn 
perennial streamflC1.VS shall carry with them any an:l all conditions, 
exceptions or exenptions attached to the minimum perennial streamflC1.V, 
unless modified through _hearing. 

AGENCY APPLICATIONS FOR NEW Il!STREAM WATER RIGHI'S 
690-77-020 

(1) only DFW, DEQ an:l Parks are authorized to submit· applications to the 
Department to establish instream water rights. Applications may be 
submitted at any ti.me. 

(2) 'IO prom:ite coordination, DFW, DEQ an:l Parks shall notify each other of 
the proposed applications prior to submittal to the Department. The 
applying agency should notify the other agencies of its intent to develop an 
instream water right application on a specified stream or lake. Notice 
should be given as early as possible an:l the other agencies should respon:l. 
as soon as possible if they 'WOuld like to incorporate the p.lblic uses each 
is responsible for into the application. 

( 3) After October 28, 1989, all applications for instream water rights shall 
be based on methods of determining instream flC1.V needs that have been 
approved by administrative rule of the agencies subnitting the 
applications. 

(il) Applications to establish instream water rights shall be submitted in 
writing arrl shall include the follC1.Ving: 

(a) Agency(ies) applying; 
(b) Public uses to be supported; 
(c) stream or lake name; 
(d) If a stream, the reach arrl stream to \'Atleh it is tributary; 
(e) 'Ihe appropriate section of a Department basin map with the applicable 

lake or stream reach identified; 
(f) Fl= requested by ronth an:l year in cubic feet per second or acre-feet 

or lake elevation; 
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(g) Methods used to determine the requested amJ\ll1ts; 
(h) Evidence of notification of other qualified applicant agencies; 
(i) If a llllllti-agency request, the amJU11ts an:l t:ilnes requested for each 

category of p.lblic use. 

(5) The applicant is en=uraged to propose: 

(a) A means an:l location for measurin)' the instream water right; 
(b) 'Ihe strategy an:l responsibility for l!Pnitorin)' fl= for the instream 

right; an:l 
(c) Arr:! provisions needed for managin)' the water right to protect the 

public uses. 

PROCESSING INSTREAM WATER RIGHr APPLICATIONS 
690-77-025 

(1) The Department shall establish a tentative date of priority for the 
instream water right as of the date the application is receive:l. at the 
Department. 

(2) Applications which do not fulfill the requirements of OAR 690-77-020 
shall be returned to the applicant to correct the deficiencies. The 
Department shall state a t:ilne within which the applicant must C011plete the 
application. The t:ilne alla.led shall be at least thirty days but not !!Pre 
than one year from the date the application is retumed to the applicant. 
If the applicant fails to return a C011plete application to the Department 
within the t:ilne specified, the tentative priority date is forfeited an:l the 
application may be rejected. 

(3) The Director shall provide notice of each application received to the 
water rights public notice list created under OAR 690 Division 11 an:l to 
affected In:li.an tribes an:l cities. 

( 4) The Director niay presume the proposed use is not preclude:l. by the laws 
an:1 regulations of any agency or tribe that does not respon:i within 30 days. 

DIRECTOR REVIEW OF APPLICATIONS 
690-77-030 

(1) The Director shall review all C011pleted applications an:1 determine 
whether the proposed instream water right: 

(a) Satisfies the provisions of Section 690-77-015; or, 
(b) Is the subject of a request for review by a p.lblic agency or person 

within 30 days of notice. 
(c) Does not raise any other issues that in:licate that the issuance of a 

certificate for an instream water right niay .i.npair or be detr:ilnental to 
the public interest. 

5 

B - 5 



(2) If (1) (a) and (c) is satisfied and if no timely petition for review 
under (b) above has been filed, the Director shall =nclude that the 
application is in the public interest and shall issue the certificate. 

(3) If (1) (a) or (c) is not satisfied or (b) applies the Director may work 
with the applicant and any person or agency who has filed a request for 
review to detennine whether the issues can be resclved through l!Ultually 
agreeable modifications or =nditions, =nsistent with ORS 537 .332 to 
537. 360 and OAR 690-77-015 .and 045. If as. a result of negotiation, the 
Director detennines: 

(a) The issues in::licating that the application may impair or be 
detrimental to the public interest or may take away or impair any 
permitted., certificated. or decreed right cannot be resclved through 
negotiation, the Director shall refer the application to the Commission 
with a recammerrlation to =n:iuct a hearing under ORS 537.170. 

(b) The negotiations have resulted. in a l!Ultually acceptable resclution of 
the issues, the Director may issue the certificate with appropriate 
=nditions or modifications, or may submit the proposed certificate to 
the Commission for review prior to issuing the certificate. 

a::MMISSION ACl'IONS 
690-77-035 

(1) When the Commission receives for review an application for a proposed 
certificate, it may: 

(a) Without hearing, fin:i that the use would not impair or be detrimental 
to the public interest or take away or impair any pennittecl., 
certificated. or decreed right and instruct the Director to issue a 
certificate; or 

(b) Without hearing, fin:i that the use, appropriately =nditionecl. in 
accordance with ORS 537.332 to 537.360 and OAR 690-77-015 and 
030(3) (b), would not impair or be detrimental to the public interest 
and would not take away or impair any pennittecl., certificated. or 
decreed right, and instruct the Director to. issue a certificate with 
the appropriate =rxlitions; or 

(c) FW that the use may impair or be detrimental to the p.lblic interest 
or may take away or impair any pennitted, certificated or decreed right 
and require a hearing under ORS 537.170. · 

(2) After the public hearing held under (1) (c) above, the Commission's 
final action shall be an order: 

(a) To approve an instream right for the amount requested; or 
(b) To approve an instream water right for a lesser quantity of water than 

requested an:ljor with =nditions needed to protect the public interest 
or avoid taking away or impairing any pennittecl., certificated or 
decreed right; or 
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(c) To reject the instream water right if it would impair or be 
detrimental to the public interest or would take away or impair any 
pennitted, certificated or decreed right. 

REQUIREMENT OF STATEMENT OF FJNDINGS 
690-77-040 

Any order or proposed order by the Director or Cormnission which reduces, 
=nclitions or rejects an instr.eam water right shall include a statement of 
findirgs that sets forth the basis for the reduction, =nclitioning or 
rejection. 

STAND.'\RDS FOR REVIEW OF PROFOSED INSTREAM WATER RIG!fl'S 
690-77-045 

(l) When reviewing a proposed certificate the Director and the Cormnission 
shall issue the certificate as. requested except as provided in (2) and (3) 
below. 

(2) 'Ihe Cormnission shall only modify or =nclition the proposed instream 
water right if it is founj to be necessary to :inake the right =nform with 
the general provisions in OAR 690-77-015 or ORS 537.170 as in::licated by the 
following stan:lards: 

(a) The instream water right shall not take away or impair any pennitted, 
certificated, or decreed right to any waters or to the use of any 
vested waters by altering the availability and t:ilning of water to a 
user with an earlier priority date; 

(b) An instream water right shall not preclude planned uses with a 
reasonable chance of being developed that would provide a greater 
benefit to the p.lblic frarn the use of the unappropriated water 
available; 

(c) 'Ihe cumulative total of instream water rights shall not exceed the 
am:iunt needed to support p.lblic uses when the unappropriated water 
available could otherwise satisfy both the p.lblic uses and additional 
out of stream uses: 

(d) An · instream water right may be =nclitioned or modified to conserve 
water for a higher public purpose if the other purpose is expected to 
provide greater benefits to the p.lblic; and, 

(e) An instream water right shall not exceed the estimated average natural 
flow or level if the source is frarn a natural streamflow or natural 
lake unless the higher am:iunt is justified un::l.er OAR 690-77-015 (4). 

(3) 'Ihe Cormnission shall only reject a proposed instream water right if it 
fin:ls: 

(a) 'Ihe instream water right is precluded by law; or, 
(b) No significant p.lblic benefit can be gained for the inten::led public 

use; or, 
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(c) A greater benefit to the public will be gaine::i by dedicating all of the 
unappropriate:l. water to another use; or, 

(d) No am:iunt of instream water right, even with con:litions, would be in 
the public interest. 

CONVERSION OF MINIMUM PERENNIAL STREAMF'I!MS TO INSTREAM WATER RIGHI'S 
690-77-050 

(1) Within 21 days of the adoption of these rules, the eornmission shall 
request publication in the Seci:etary of State's bulletin an:i shall mail to 
the appropriate Department mailing lists notice of proposed conversion, an:i 
a list of all existing minimum perennial st.reamflows established on any 
waters of this state prior to September 27, 1987 separate:l. as follows: 

(a) Those flows the eornmission intends to convert without change to 
.instrea:rn water rights; 

(b) Those flows the eornmission intends to con::lition with OAR 690-77-015(1i) 
an:i schedule a hearing before corrierting to instream water rights; 

(2) Any person or agency, including the Department, may request a hearing 
on any of the conversions proposed within 60 days of publication in the 
Secretary of State's bulletin or the mailing of notice. 

(3) Requests for hearings shall be filed in:lividually for specific minimum 
perennial streamflows an:i shall be substantiate:l. by evidence that: 

(a) The conversion will take away or illlpair permitte:l., certificate:l. or 
decreed water rights to the same source of water an:i a statement of 
what con:litions, if any, could be attached to the conversion to avoid 
the problems identified, or what clarifications are necessary; and,lor 

(b) The existing minimum perennial streamflCYW is not for a public use or 
exceeds the anounts necessary for the public use; an:l,lor 

(c) The conversion from a minimum streamflCYW to an instream water right 
would not be in the public interest. 

( 4) The Director shall issue an instream water right certificate for all 
minimum st.reamflows where no conplete request for hearing was received. 
These instream water rights shall contain the priority date of the minimum 
st.reamflCYW from which they were create:l.. 

( 5) The Director shall review all requests for hearin;s. The person maJd.n:r 
the request shall bear the burden of establishing the nee:i for a hearing. 
After · conpleting this review, the Director shall recommen:l. to the 
eornmission: 

(a) To approve the conversion; or 
(b) To corrluct a hearing urrler ORS 537.170. 

(6) The eornmission shall act on the Director's recommerx:J.ation in 
accordance with 690-77-045. 
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DISRJSITION OF MINIMUM PERENNIAL STREAMFLCMS 
690-77-055 

Following the oonversion of a :m:in:iJm.mi streamflow, the camnission shall 
retain the original :m:in:iJm.mi streamflow until it detennines through basin 
program amendment that no public benefit is derived by maintaining both an 
instream water right and a :m:in:iJm.mi streamflow. 

FURCHASE, I.EASE OR GIFI'S. OF EXISTING WATER RIGHTS FOR o::>NVERSION 'I'O INSTREAM 
RIGHTS 
690-77-070 

(1) Mrj person may apply to the Commission to oonvert to an instream water 
right an existing right or a portion of a right which the applicant would 
acquire or has acquired through p.u:chase, lease or gift. 

(2) An application for oonversion shall include tlle following information: 

(a) Name of person requesting change, mailing address and phone number; 
(b) Public use(s) for which the instream right is desira:l; 
(c) source of water for the existing water right including stream or lake 

name and county; 
(d) Name of reoord on the certificate, decree or proof of appropriation; 
(e) Name and page of decree and certificate number, if applicable; 
(f) Pennit number and certificate number, if applicable; 
(g) o:ite of priority; 
(h) The authorized existin;J use of water; 
(i) Place of use, by location in the public land survey and by tax lot or 

by block, lot and tax lot (if applicable) in a platted subdivision; 
(j) Name of deeded land CMner/certificate owner and a notarized statement 

authorizing the transfer if the owner is not the applicant; 
(k) Copy of the current recorded dee::l.; 
( 1) If any encumbrances exist against the property to which the existing 

right is appurtenant, a notarized statement of no objection from each 
holder of an encumbrance; 

(m) Des=iption of the quantity of water to be transferred and map 
delineating the present point of diversion, the lan:is which are the 
subject of the transfer and lan:is if <'J'!Y, from the existing right that 
would not be subject to transfer; 

(n) Recammerrlations, if any, for oon:iltions on the instream water right 
that would avoid takin;J away or impairing existing permitted, 
certificated or decree:l. rights. Such corditions may include, but are 
not limited to the instream flow levels in cfs per month or total acre 
feet, the effective reach(es) or lake levels of the instream flow, 
neasuring locations and the strategy for 11Cnitoring the instream flow 
or lake level; 

(o) If the water right is acquired through lease, the specified period for 
the lease and the method of verifying that the original water right is 
not bein;J used during the period of the lease; 
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(p) If an instrea:rn water right exists on the same reach(es) or lake, or on 
portions thereof, a statement of whether the propose:l. conversion is 
inten:'le:'I to add to the am::mnts of the existing instrea:rn water rights 
or to replace a later priority instrea:rn right, or portion thereof, 
with an earlier priority right. 

(3) 'Ihe Director may require additional information needed to complete the 
evaluation of the propose:l. conversion. 

Proc:E.SSil/G A TRANSFER 
690-77-075 

Pr=essing of the propose:l. transfer of a water right to an instrea:rn water 
right shall be pursuant to the water rights transfer rules in OAR 690 
Division 15 and the following provisions. 

(1) 'Ihe Director shall provide notice of the propose:l. conversion in the 
weekly mailing list established un:ier OAR 690 Division 11 an:i to affected 
cities an:i Indian tribes. Additional notice shall be provide:'I · in 
accordance with OAR Division 15. 

(2) 'Ihe Director shall review all applications to determine whether: 

(a) 'Ihe am::mnt an:i tin1ing of the propose:l. instrea:rn flow is allowable within 
the limits an:i use, including return flows, of the original water 
right; and 

(b) 'Ihe propose:l. reach(es) is(are) appropriate considering: 

(A) Instrea:rn water rights shall begin at the recorded point of 
diversion; an:i 

(B) I.=ations of return flow. Where return flows occur at a definite 
point, a substantial distance below the point of diversion, an 
instrea:rn water right may be define:'I by m::ire than one reach, for 
exanple one reach from the point of diversion to the location of 
the return flow an:i another from this point to the m:iuth of the 
strea:rn; an:i 

(C) 'Ille location of confluences with other streams dOW'nstrea:rn of the 
point of diversion, which shall be considered in accordance with 
OAR 690-77-015 (6); an:i 

(D) Any known areas of natural loss of strea:rnflow to the river bed. 
Where an instrea:rn water right passes throogh an area of known 
natural loss several reaches may be required to incorporate the 
reduced flows available, in accordance with (c) (B) below. 

(c) 'Ihe propose:l. flow(s) is (are) consistent with 690-77-015(5), (6) and 
(9), shall provide a public benefit for an instrea:rn use, and be 
appropriate considering: 

(A) Return flows which shall be subtracted from the instrea:rn water 
right at the old point of diversion, unless the return flows occur 
at a definite point a substantial distance below the old point of 
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diversion, in which case up to the entire am:iunt of the diversion 
may be allc:Med between the point of diversion an:'! the point(s) of 
return flow; am, 

(B) Where an instream water right passes through an area of known 
natural losses these losses shall be prorated between the instream 
water right an:'! the balance of the available flow. 

(3) If the Director's finii.ngs un:ler subsection (2) above are affirmative 
an:'! if no protests to the transfer are filed within 20 days of the last 
notice in the newspaper,. the Director shall approve the transfer an:'! issue a 
pennanent certificate or a certificate with a specific date of expiration 
for the instream water right. A =P':I of the certificate shall be mailed to 
the applicant an:'! to DFW, DEQ an:'! Parks as appropriate. 'Ihe Director shall 
alsc issue a new certificate for any remaining right for the existing use. 
If the instream water right is time-dated, the Director shall enter an order 
suspen:ling the use of the original water right during the effective pericx:l 
of the instream water right. 

(4) If any of the Director's finii.ngs un:ler subsection (2) above are 
negative or if a protest has been filed, the applicant, Director and 
protestants, if any, may negotiate to develop a proposed instream water 
right that would be satisfactory to all. 'Ihe Director shall issue a 
certificate in the manner provided in subsection (3) above for any 
negotiated instream water right transfer that satisfies all parties. 
( 5) If un:ler subsection ( 4) above the applicant or protestant choose not to 
negotiate, or the parties fail to reach agreement, the Director shall submit 
the proposed transfer to the Ccmmission with the Director's fin:iings un:ler 
subsection (2) an:'! a COP'f of any protests. 'Ihe Ccmmission shall decide: 

(a) To issue the certificate with con:iltions as needed to prevent hann to 
other water right holders; or 

(b) To con:iuct a contested case hearing to determine Whether the proposed 
instre.ain water right should be denied, m:xilfied or con:iltioned to meet 
the legal requirements for transferring a water right urder OAR 690 
Division 15. 

(6) Contested cases un:ler (5) (b) shall be heard a=rding to the 
provisions of OAR 690 Division 1 an:'! 75. 

CANCELIATION OR WAIVING OF AN mSTREAM WATER RIGHI' 
690-77-080 

(l) An instream water right, or portion thereof, that has not been put to a 
public use for five successive years in which water was available shall be 
conclusively presume:'!. to be aban:'loned an:'! shall be processed as follows: 

(a) Upon making a preliminary fin:i.ing that the inst.ream water right has 
been aban:'loned the Director shall notify DEQ, DFW, Parks, an:'! those 
perscns an:'! agencies on the Division 11 mailing lists of the 
Departments fin:i.ings an:'! of its intent to cancel the instream water 
right. 'Ihe Depart:Irent shall alsc publish the notice in the Secretary 
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of State's bulletin once, and in a local newspaper one day a week for 
two weeks; 

(b) AAy person may file a protest within 60 days of publication in the 
Secretary of State's bulletin or the local news paper; 

(c) If no protest is filed in the. 60 day period, the Conunission shall 
proceed with the process outlined in ORS 540.641 (1); 

(d) If a protest is filed in the 60 day period, the camrnission shall 
proceed with the process outlined in ORS 540.641 (2). 

(2) AA instream water :r;ight established un:ler ORS 537.336 through 537.338 
(OAR 690-77-020) may be cancelled pun;uant to ORS 540.621 only upon the 
written certification from the orig:iiial. applicant agency(ies) that the 
instream water right has been abandoned. Proper notification of the public 
shall proceed as outlined in (1) (a) above. 

(3) AA inst.ream water right shall not be subject to abandonment due to non
use when water was not available. 

DROJGHT ~ PROVISIONS 
690-77-090 
AA inst.ream water right established under the previsions of ORS 537. 332 to 
537.360 shall be subject to the previsions of ORS 536.700 to 536.730. 

PRECEDENCE OF FUruRE USFS 
690-77-100 

(1) 'Ihe applicants for a proposed multipui:pose storage project may petition 
the Commission to establish precedence o<1er an instream water right created 
through OAR 690-77-020. 

( 2) AA applicant for a right to use water for municipal purposes may 
petition the Commission to establish precedence o<1er an instream water right 
created through OAR 690-77-020. 

(3) A municipal applicant, as defined in ORS 537 .282, for a hydroelectric 
project, may petition the Conunission to establish precedence o<1er an 
instream water right created through OAR 690-77-020. 

(4) Within six nonths of the receipt of the petition the Deparbrent shall 
conduct a public hearing in a=rc:lance with ORS 537.170. 'Ihe hearing and 
decision on precedence may occur before the final decision on the permit. 

(5) After the public hearing the camrnission shall enter an order to: 

(a) Approve the requested precedence; or, 
(b) Approve the requested prece:lence conditionally; or, 
( c) Deny the requested precedence. 

(6) 'lbe Deparbnent shall also publish a statement of fin:iings that explains 
the basis for the decision made in (5) above. 
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RESERVATIONS OF WATER FOR FUIURE ECON<:ro:C DEVEI.DR1ENT 
690-77-200 

(1) 1my state agency may request that the Canmtlssion establish a 
reservation of unappropriated 111ater for future economic develop!OO!lt. 
Reservations of 111ater shall be established as a ·classification in a basin 
program and its priority shall be the date of amen:lment of the basin program 
by the Ccmmission. '!he reservation shall set aside a quantity of 111ater for 
specified uses which shall, when developed, have preference over all other 
111ater rights, including instream 111ater rights, from the sane source that 
are issued subsequent to 'the date the reserVa.tion is established. 
(2) DFW, om and Parks shall be notified within one =nth of the 
Departments receipt of the request. A lllE!mber of the Ccmmission shall 
conduct a public hearing on the proposed reservation in a=rdance with ORS 
537.170 within six 110nths of receipt of the request. '!he hearing shall be 
con:lucted in the basin of the proposed reservation. 

( 3) '!he Director shall review the hearing record based on the standards for 
making a public interest detennination in OAR 690 Division 11. '!he Director 
shall prepare fin:lings and a recommendation to the Ccmmission on the 
proposed reservation. '!he recommendation may be to: 

(a) Approve the proposed reservation through amendment of the basin program 
classification; or 

(b) Approve a reservation through amendment of a basin program 
classification for a lesser amount than requested because the proposed 
reservation would inpair or be detrimental to the public interest; or 

(c) Reject the proposed reservation because it would inpair or be 
detrimental to the J!Jblic interest. 

( 4) '!he Ccmmission shall make the f.i.nal detennination on proposed 
reservations. '!he Commission may include any corxiitions deemed necessary to 
protect and pram:ite the J;YJblic interest. 

(5) Applications for the use of reserved 111ater shall be reviewed umer 
provisions of ORS 537.170 as provided in OAR 690 Division 11, and the 
Ccmmission's decision shall be based on the standards in those :cul.es and in 
OAR 690-77-045. In addition, the review shall consider the land use plans 
or policies of local jurisdictions and, if the reservation conteiiplates 
future develop!OO!lt that is not foreseen in the plans, the camni.ssion shall 
seek concurrence of the affected local jurisdiction(s) before making the 
reservation. 

l032g 
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Attachment C 

OREGON ADMINISTRATIVE RULES 
OREGON DEPARTMENT OF FISH AND WILDLIFE 

Instream Water Right Rules 

Purpose 

635-400-000 

(1) These rules set the policy, procedures, criteria, 

standards, including flow methodologies, and definitions for 

instream water right applications by the Department of Fish and 

Wildlife to the Water Resources Department. Instream water 

rights provide for protection of public uses as defined in OAR 

635-400-010. These rules provide for the Department of Fish and 

Wildlife to apply for instre~m water rights for the conservation, 

maintenance and enhancement of aquatic and fish life, wildlife, 

and fish and wildlife habitat. The rules set out: the internal 

procedures for application for and coordination of instream water 

rights, the criteria and standards for prioritizing waterways for 
\ 

application, the methodologies to be used in determining flow 

requirements and water surface elevations needed for the public 

uses, and the process assisting with transfers of regular water 

rights to instream water rights. 

(2) In 1987, the Legislature created a new type of water right 

called an instream water right. Instream water rights are 

established by certificate from the Water Resources Commission, 

pursuant to ORS 537.332 to 537.360, to maintain and support 

.public uses within natural water bodies. The instream water 

right is held in trust by the Water Resources Department but is 

regulated and enforced like all other water rights. The Water 
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OREGON ADMINISTRATIVE RULES 
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Resources Department's procedures for establishing instream water 

rights are OAR 690-77-000 through 69.0-77-100. The Department of 

Fish and Wildlife may apply for instream water rights on any 

waters of the state that meet· the definition set out in ORS 

537.332 (1) and that provide for one or more of the public uses 

for which the Department ~s allowed to apply. Instream water 

rights allow the Department of Fish and Wildlife to manage fish 

and wildlife to provide the optimum recreational and aesthetic 

benefits for present and future generations of the citizens of 

this state. 

Policy 

635-400-005 

It is the policy of the Oregon Fish and Wildlife Commission-

to apply for instream water rights on waterways of the state to 

conserve, maintain and enhance aquatic and fish life, wildlife, 

and fish and wildlife habitat to provide optimum recreational and 

aesthetic benefits for present and future generations of the 

citizens of this state. The long-term goal of this policy shall 

be to obtain an instream water right on every waterway exhibiting 

fish and wildlife ~alues. 

Definitions 

635-400-010 

As used in these rules: 
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(1) "Application" means an official instream water right 

application developed by the Water Resources Department. 

(2) "Commission" means the Fish and Wildlife"-C:ommission. 

(3) "Department" means the Department of Fish and Wildlife. 

( 4) "Deputy Dire"ctor" means the deputy director of the 

Department. 

(5) "DEQ" means the Department of Environmental Quality. 

(6) "Director" means the director of the Department of 

Fish and Wildlife. 

(7) "Environmental Basin Investigation Reports" means 

reports on instr~am flow studies conducted by the OSGC between 

the mid-1960's and the mid-1970's. 

(8) "Forest Service Method" means a methodology developed 

by the Pacific Northwest Region, USDA Forest Service, to 

determine instream flow requirements of salmonids (Swank, G. w. 
and Phillips, R. w. 1976. Instream flow methodology for the 

Forest Service in the Pacific Northwest Region. pp 334-343. In 

Proceedings of Symposium and Special Conference on Instream Flow 
~·-"' Needs, Orsborn, J. F. and O."H, Allman, eds. Vol. II, Alllerican 

Fisheries Society, Bethesda, Maryland.) 

(9) "Held in trust by the Water Resources Department", as 

defined in OAR 690-77-010 (8), means that the water right must be 

enforced and protected for the public uses listed in the water 

_ . right. Actions by the Water Resources Department ,affecting 

instream water rights are limited by"public trust obligations. 
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OREGON ADMINISTRATIVE RULES 
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(10) "IFIM" means Instream Flow Incremental Methodology, a 

methodology to determine instream flows for fish and other 

aquatic life, developed by the U. S. Fish and Wildlife Service 

(Bovee, K. D. 1982 .•. A guide to stream habitat analysis using the 
' ' 

instream flow incremental methodology. Information Paper No. 12, 

U.S. Fish and Wildlife Service, FWS/OBS-82-26, Fort Collins, CO). 

(11) "Instream Flow Requirement" means the amount of water 

required for aquatic and fish life, wildlife or fish and wildlife 

habitat. This requirement may be quantified as an amount of 

flow, such as in a stream or river, or a water surface elevation 

in a standing waterway. 

(12) "Instream water right", as defined in ORS 537.332 (2), 

means a water right held in.trust by the Water Resources 

Department for the benefit of the people of the State of Oregon 

to maintain water in stream for public use. An instream water 

right does not require a diversion or any other means of physical 

control over the water. 

(13) "Oneflow Method" means a methodology to determine 

instream flow requirements for salmon!d spawning areas based on 

the mean width, depth and velocity of water in a stream channel 

at one measured flow (Sams, R. E. and L. s. Pearson. 1963. A 

study to develop methods for determining spawning flows for 

.anadromous salmonids. Unpublished report, Oregon Fish 

.commission, Portland, Oregon. 56 pp.). 

(14) "Oregon Method" means a methodology to determine 

instream flow requirements for fish, developed by the OSGC 
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(Thompson, K. E. 1972'. Determining streamflows for fish life. 

Pp. 31-50. In Proceedings of the Instream Flow Requirement 

Workshop, Pacific N. W. River Basins Commission. ,Portland, OR. 

(15) "OSGC" means Oregon State Game Commission (a 

predecessor to the Department). 

(16) "Parks" means the Parks and Recreation Division of the 

Department of Transportation. 

(17) "Public use", as defined in ORS 537.332 (4), includes 

but is not limited. to: 

(a) Recreation; 

(b) Conservation, maintenance and enhancement of aquatic 

and fish life, wildlife, fish and wildlife habitat and any other 

ecological values; 

(c) Pollution abatement; or 

(d) Navigation. 

(18) "State sensitive and state or federally listed 

threatened or endangered species" means those species defined in 

ORS 496.004 and OAR 635-100-001 and determined through ORS 

496.172 through 496.176 or through the federal process. 

(19) "Stream order" means a widely accepted system of 

classifying streams. First order streams have no tributaries and 

are often called headwater streams. When two first order streams 

m·eet they form a second order stream. The joining of two second 

order streams form a third order stream and so on. When two 

streams of the same order meet the next higher order is formed. 
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(20) "Waterway" ineans a stream, lake or place where water 

naturally occurs. 

(20) "WRD" means the Water Resources Department. 

Dete=ination Of Instr.eam Flow Measurement Methodologies 

635-400-015 

(1) Instream flow requirements requested in Department 

instream water right applications shall be based on the 

methodologies and standards in this section. 

(2) Discussion of and guidelines for implementing the rules 

in this section are provided in the Oregon Department of Fish and 

~ildlife Guidelines for Instream Flow Methodologies (1989). 

(3) Habitat requirements for conservation, maintenance or 

enhancement of fish and wildlife migration, spawning, nesting 

brooding, egg incubation, larval or juvenile development, 

juvenile and adult rearing and aquatic life shall all be 

considered when developing an instream flow requirement. 

(4) Fish and wildlife species plans, basin and subbasin 

plans, management objectives, statutes, administrative rules and 

Commission policies shall be used to assist in determining the 

required instream flows for conserving, maintaining or enhancing 

fish or wildlife habitat or populations. 

( 5) Instream flow requirements s.hall be defined by either 

month or half-month intervals, depending on the temporal duration 

of particular fish and wildlife life stages. 

c - 6 
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(6) The instream flow requirement shall be based on habitat 

criteria recommended by one of the following technical sources: 

(a) IFIM habitat suitability curves published in a series 

of technical reports by the u. s. Fish and Wildlife Service. 

(b) The Oregon Method. 

(c) The Forest Service Method. 

(7) An instream flow requirement shall be specified as a 

quantity of water or water surface elevation as determined by the 

methodologies in this section and dependent upon other habitat 

factors, fish or wildlife species plans, basin or subbasin plans, 

management objectives or other Commission-policies for the 

waterway. 

(8) The instream flow requir~ment for any specified period 

shall be no less than the highest instream flow or water surface 

elevation required by any.of the fish or wildlife species of 

management interest during that period. 

(a) Fish and wildlife species of management interest shall 

be determined 'by fish and wildlife species plans, basin and sub-

basin plans, management objectives, statutes, administrative 

rules and Commission policies. 

(9) Site-specific studies may be needed to determine flows 

necessary for flushing of sediment deposits, gravel recruitment, 

stimulating upstream migration of fish species, maintaining 

passage for fish migration or other specific requirements. 

(10) If hydrological estimates or gaging data can be 

obtained, the instream flow requirements shall be compared 

7 c - 7 



OREGON ADMINISTRATIVE RULES 
OREGON DEPARTMENT OF nsH AND WILDLIFE 

against the range of naturally occurring stream flows or water 

surface elevations. 

(a) Instream flow requirements greater than.70 percent or 

less than 30 percent of the naturally occurring stream flows or 

water surface elevations for any given time period shall be 

evaluated for appropriateness of the requirement in relation to 

naturally occurring stream flows or water surface elevations. 

(11) An instream flow requirement shall be specific to a 

stream reach or a particular standing body of water. 

(a) The length of stream reach shall be determined 

according to biological and hydrological factors. 

(b) A stream reach shall extend from the upstream end to a 

downstream point where either: 

(A) Species use of the stream changes; 

(B) Streamflow diminishes by at least 30%; or 

(C)' Stream order changes. 

(12) Whenever possible, actual measurements of stream flow 

or water surface elevation shall be made at or near the required 

instream flows or water surface elevations. Preferably these 

measurements shall be made at times when the waterway is occupied 

by the fish or wildlife life stages to be protected. 

(13) Instream flow requirements in the OSGC Environmental 

Basin Investigation Reports shall be used to apply for instream 

water rights for waterways listed in the reports.,' 

(a) .If the physical conditions of the waterway have changed 

since the instream flow requirements were established, such as 

8 
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construction of a dam,· reservoir or major channel changes, one of 

the methods in (14) in this section shall be used to determine 

the instream flow requirements. 

(14) The acceptable methodologies for determining new 

instream flow requirements for aquatic and fish life, wildlife 

and their habitats shall be the fo1lowing: 

(a) On large lower reaches of main stem rivers, instream 

flow requirements shall be determined through an IFIM study by an 

interagency interdisciplinary team drawn from specialists in 

hydrology, water quality, water resources planning, fish and 

wildlife biology, limnology, recreational planning and any other 

related field. 

(A) Besides fish and wildlife biology,. three or more of the 

above specialties may be represented on a team. 

(b) On principal tributaries to main stem rivers, either 

the IFIM or the Oregon Method shall be used. 

(c) .on secondary tributaries to main stem rivers, either 

the IFIM, Oregon Method or the Oneflow Method may be used. 

(A) The IFIM shall be used before the Oregon Method if 

Department resources are available. 

(B) The Oneflow Method may be used only when there is not 

enough time to conduct the IFIM or Oregon Method. Optimum 

spawning discharge shall be estimated using this technique. 

_,Corresponding incubation, rearing and migration instream flows 

shall be based on OSGC or Department streamflow requirement 

conversion factors. 
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(C) Instream flow requirements estimated through use of the 

Oneflow Method and conversion factors shall be verified through 

measurement of actual streamf lows during the next spawning season 

and next low flow rearing conditions. 

(d) Minor tributaries are second or third order streams and 

may include headwater streams, minor direct tributaries to the 

ocean, estuaries or main stem rivers. 

(A) Instream flow requirements may be determined by either 

direct measurement of flow or surface water elevation during each 

critical fish or wildlife life history stage or by IFIM, Oregon 

Method or One-flow Method. 

(B) Direct measurement may be used to determine lake, pond 

or wetland water surface elevations or volumes needed to maintain 

fish, wildlife or their habitats. 

standards For Selection Of streams or Stream Reaches For Instream 

Water Right Applications 

635-400-020 

(l) When applying for instream water rights the Department 

shall use the following resources and standards for prioritizing 

waterways: 

(a) Fish and wildlife species plans, basin and sUbbasin 

plans, management objectives, statutes, adl!linistrative rules and 

Commission policies shall be used to determine the waterway 

priority for applying for instream water rights. 

10 
c - 10 



- . 

OREGON ADMINISTRATIVE RULES 
OREGON DEPARTMENT OF FISH AND WILDUFE 

(b) Highest priority waterways for instream water right 

applications shall have one or more.of the following conditions 

existing at the time of application: 

(A) State or federal sensitive, threatened or endangered 

fish or wildlife.speci-es, or important populations of native 

resident or anadromous fish, as de~ined by fish species plans, 

basin and subbasin plans, management objectiv~s, other Commission 

policies, statutes, administrative rules, treaties or other legal 

agreements. 

(B) Important populations of native wildlife species, as 

defined by wildlife species plans, managemen~ objectives, other 

Commission policies, statutes, administrative rules, treaties or 

other legal agreements. 

(C) Court, Legislature or Commission mandated priorities, 

including all protected areas as defined by the Northwest Power 

Planning Council's protected area designations as adopted in 

August 1988. 

(D) State Scenic Waterways or federal Wild and Scenic 

Rivers. 

(E) one of the conditions in (l) (b) (A) through (D) in 

this section exists and a.potential threat to the fish or 

wildlife resource is identified, including the threat to aquatic 

and fish life, wildlife and fish and wildlife habitat by 

cumulative impacts from out-of-stream uses of water • 

(c) An instream water right application may also be 

requested to conserve, maintain or enhance one or more of the 

c - 11 
11 



OREGON ADMINIS1RATIVE RULES 
OREGON DEPARTMENT OF nsu AND WILDLIFE 

following fish or wildlife habitats or functions of a waterway by 

protecting instream flows or water surface elevations that 

provide for: 

(A) Passage of adult or, juvenile fish. 

(B) Access.to important spawning or rearing areas. 

(C) High quality critical rearing areas. 

(D) Protection of incubating fish eggs and alevins. 

(E) Flushing stream systems of sediment and for gravel 

transport and recruitment. 

(F) Populations of aquatic organisms and other aquatic life 

to provide sufficient food for fish and wildlife. 

(G) Breeding or wintering migratory bird habitat, fur

bearing mammal habitat, and other wildlife habitats. 

(H) Maintenance of riparian and wetland habitats. 

(I) Water quality for fish or wildlife, including, but not 

limited to, factors such as limiting or diluting sediment loads, 

maintaining correct water temperature and increasing dissolved 

oxygen levels. 

(J) Protection of inflow to standing water and to maintain 

lake, wetland and other standing water surface elevations. 

(K) Protection o! habitat improvement investments and 

potential sites for habitat improvements. 

(L) Special habitat features within and adjacent to the 

waterway which may be critical to fish or wildlife species life 

cycles. 
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(M) The fish and wildlife values for which a state Scenic 

Waterway or federal Wild and Scenic.River was established. 

(d) The Department shall conserve, maintain or enhance 

angling, hunting and nonconsuinptive recreational uses of fish and 

wildlife by requesting instream water right applications through 

Parks (see OAR 635-400-040). 

Responsibilities To WRD 

635-400-025 

(1) The Department shall coordinate with WRD on 

prioritizing instream water rights for monitoring of flows. 

(a) The Department shall coordinate with WRD Watermasters 

to develop monitoring plans for instream water rights. 

Monitoring plans may include: 

(A) Locations.and methods of instream flow measurement. 

The downstream end of each instream water right reach shall be 

considered the best flow measurement location, unless conditions 

do not allow measurement at this location. 

(B) Use of volunteers and Department personnel to conduct 

monitoring. 

(C) The frequency of monitoring. 

(D) A system for reporting and enforcing violations of 

instream water rights. 

(b) The Department shall work with WRD to revise the 

existing Memorandum of Understanding between the Department and 

c - 13 
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WRD to include issues related to instream water rights, such as 

measuring, monitoring and enforcement of instream water rights. 

Internal Process For Instrea.m water Right Applications 

635-400-030 

(1) Instream water right requests shall be initiated by 

Department Field Operations staff or Fish, Wildlife or Habitat 

Conservation Division staff. The Commission, Director or Deputy 

Director may also initiate instream water right requests. 

(a) Department staff shall submit completed draft instream 

water right applications to the Department Instream Water Right_ 

Coordinator. 

(A) Prior to sending the draft applications to the 

Department Instream Water Right Coordinator, the draft instream 

water right applications shall be reviewed within seven working 

days by the Department Regional Supervisor or Assistant Regional 

Supervisor for consistency with regional direction and other 

Commission policies. A response shall be sent within the same 

seven day time frame by the Department Regional Supervisor or 

Assistant Regional supervisor to the Department person 

originating the request. The response shall either approve or 

deny the request for an instream water right application. 

(B) Draft applications may be hand-written or typed, and 

shall contain all information required on the application, as set 

forth in OAR 690-77-020. 

14 
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(C) Information' in the draft application shall follow the 

standards set out in OAR 635-400-020. 

(D) Draft instream water right applications ·submitted to 

the Department .Instream Water Right Coordinator shall be based on 

the priorities set out in OAR 635-400-020. However, a lower 

priority waterway with readily available flow or water surface 

elevation informati·on may be submitted before .a higher priority 

waterway having no available flow or water surface elevation 

information. 

(b) Within 30 days the Department Instream Water Right 

Coordinator shall review the draft applications and send approved 

draft applications to Department Fish, Wildlife, and Habitat 

Conservation Division representatives for review and to DEQ and 

Parks as set forth in OAR 690-77-020 (2) • 

.(A) Draft applications needing more information or 

corrections prior to review by Department Divisions and 

coordination with agencies may be sent back to the initiator of 

the application. 

(B) Review and response by Department Divisions shall not 

exceed 30 days from the date the review was requested. 

(C} Review by Department Divisions shall determine if the 

draft application conforms with Commission policy and program 

directio~ for the waterway listed in the draft instream water 

right application. 

(D) Any suggested change or correction to the draft 

application by· the Department Divisions shall be reviewed by the 
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Department Instream Water Right Coordinator and coordinated with 

the initiator of the draft application. 

(E} Changes or corrections to the draft appl~cation 

suggested by DEQ and Parks through OAR 690-77-020 shall be 

reviewed for consistency with Department rules, policy and 

available information. These suggested changes or corrections 

may be made if they are consistent with Department rules, policy 

and available information. 

(F} DEQ or Parks, or both may incorporate the public uses 

for which they are responsible into a Department application for 

instream water rights in accordance with OAR_690-77-020. 

(G) The final application shall have all changes and 

corrections consistent with Department rules, policy, and 

information available. 

(c) The final application shall be signed by the Director 

or the Director's designated representative. 

(A} If DEQ or Parks, or both are combining their 

applications for an instream water right with the Department's 

application, the application must be signed by representatives of 

DEQ or Parks, or both. 

(B) All completed signed applications on which the 

Department is the sole signatory shall be submitted immediately 

to the WRD for processing. 

(d) If an application is returned by the WRD because of 

deficiencies in fulfilling requirements of OAR 690-77-020, the 

Department Instream Water Rights Coordinator shall correct those 

c - 16 
16 



OREGON ADMINISTRATIVE RULES 
OREGON DEPARTMENT OF F1SH AND WJLDLin: 

deficiencies within the required time period or withdraw the 

application. A request may be made of the WRD for an extension 

to correct the deficiencies. 

(e) The Department Habitat Conservation Division shall be 

responsible for monitoring the application through the 

application process. 

(A) If a petition for review is received by the WRD, in 

accordance with OAR 690-77-030, and the WRD Director determines 

that OAR 690-77-030 is not satisfied, the Department Habitat 

Conservation Division shall work with the WRD and the petitioner 

to resolve the concerns. 

(B) If an application is referred to the Water Resources 

Commission for review in accordance with OAR.690-77-030, the 

Department Habitat Conservation Division shall work with the 

Water Resources Commission·, the WRD and the petitioner to seek 

approval of the applicatio~. 

(C) If the Water Resources Commission requires a public 

hearing (as set forth in OAR 690-77-035), the Department shall 
i~:·'-> 

become a party to the hearing and provide evidence to support · 

approval of the application. 

(D) In (1) (e) (A) - (C) of this section, the Department 

shall seek to have applications certified for the quantity of 

.water needed to support the public uses applied for. 

(E) Not withstanding (l) (e) (A) - (D) of this section, the 

Department, at any time in the application process, may withdraw 

an application on which it is the sole signatory. If the 
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Department is a co-applicant with Parks or DEQ or both, the 

Department may withdraw its portion of the application. 

(2) The Department shall maintain a complete, up-to-date 

and accessible file of all instream water rights applications and 

certifications. · · 

(a) Certified instream water rights shall be recorded on 

the Department computerized database for water rights and on the 

Department habitat database. 

(b) Copies of the certificates and pending applications 

shall be readily accessible to Department staff, other agencies 

and members of the public •. 

(A) Copies of the certificates shall be maintained in the 

Department Habitat Cons~rvation Division on.microfiche, the 

Department Engineering Section and the appropriate Department 

Fish or Wildlife District. 

(B) The Department Habitat Conservation Division shall 

provide the appropriate Department Fish or Wildlife District, 

Region and Divisions with information regarding certification of 

recent instfeam water rights. 

Purchase, Lease or Gift Of Water Rights For Instream Water Rights 

635-400-035 

(1) The Department shall buy, lease, and accept as gifts 

water rights for the purpose of transferring the water right to 
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an instream water right for the public uses and purposes set 

forth in OAR 635-400-000 through 635-400-035. 

(a) Donors of gifts shall be recognized through a formal 

Commission process. 

(b) water rights"that may be transferred to instream water 

rights shall be reviewed for potential benefits and adverse 

impacts to fish and wildlife or their habitats, angling, hunting, 

trapping or nonconsumptive uses of fish or wildlife. 

(A) Standards set out in OAR 635-400-020 shall apply to 

prioritize water rights that are to be bought or leased. 

(B) Gifts of water rights shall be accepted regardless of 

priorities set out in OAR 635-400-020, if the transfer does not 

harm fish or wildlife or their habitats, angling, hunting, 

trapping or nonconsumptive uses of fish or wildlife. 

PUblic Involvement 

OAR 635-400-037 

(l) Any individual, organization or public agency may 

request the Department apply for an instream water right on a 

waterway. 

(a) The Department Instream Water Right Coordinator shall 

review the request with the appropriate Department District and 

Region to determine the Department priority of the waterway 

requested. 

(b) If the request is determined to be for a high priority 

waterway, as defined by OAR 635-400-020, the Department Instream 
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water Right Coordinator may apply for the instream water right, 

after determining the instream flow requirement in accordance 

with OAR 635-400-015. 

Review And coordination Of Instream water Right Applications 

Submitted By other Agencies 

635-400-040 

(1) Within 30 days of receipt, the Department Habitat 

conservation Division shall review and return comments on all 

draft instream ~ater right applications from other agencies, in 

accdrdance with OAR 690-77-020, for potential adverse impacts or 

benefits to fish and wildlife populations or their habitats, 

angling, hunting, trapping and nonconsumptive uses of fish and 

wildlife. 

(a) Every effort shall be made by the Department to resolve 

conflicts with draft applications, identified in (l) of this 

section, before the applications are submitted to WRD by other 

agencies. 

(b) The Department Instream Water Right Coordinator shall 

track the WRD process for instream water right applications 

submitted by other agencies in which the Department has an 

interest. 

(2) The following standards will be used to determine the 

level of Department participation in the application and 

certification process. 

20 
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(a) The Department shall support and shall provide staff 

assistance, if needed, to the agency making an instream water 

right application if the following standards appl;zi:: · · 

(A) State sensitive or.state or federally listed threatened 

or endangered fish· or'wildlife or their habitats are involved. 

( B) The requested instream w.ater right· is beneficial to 

conserving, maintaining or enhancing significant native fish and 

wildlife populations or habitat. · 

(C) The requested instream water right is beneficial to 

conserving, maintaining or enhancing Department fish and wildlife 

management objectives for commercial harvest, angling, hunting, _ 

trapping or nonconsumptive uses of fish or wildlife. 

(D) Requested instr~am water right is.in a state Scenic 

Waterway or federal Wild and Scenic River. 

(b) The Department shall support but may elect not to 

provide staff assistance to an agency making application if the 

following standards apply: 

(A) An adequate instream water right for fish and wildlife 

populations or their habitats already exists • 

(B) The application is for a waterway that provides no 

identified benefits for fish or wildlife populations or their 

habitats. 

(C) The application is for general recreation or esthetics. 

(D) The waterway does not meet priorities and standards 

established in OAR 635-400-020. 
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(c) The Department shall oppose draft instream water right 

applications submitted by agencies if such applications cause one 

or more of the following problems: 

(A) Increased instream ·flows provided by storage- are 

greater than the· n·atural or traditional instream flows occurring 

during any time period and cause adverse impacts to fish and 

wildlife populations or habitats, commercial harvest, angling, 

hunting, trapping or nonconsumptive_ uses of fish and wildlife. 

(B) Decreased lake or reservoir water surface elevations 

occur that are lower than the natural or traditional water 

surface elevations during any time period and cause losses to 

fish or wildlife populations or their habitats, commercial 

harvest, angling, hunting, trapping or nonconsumptive uses of 

fish and wildlife. 

(C) Any proposed storage releases or reservoir filling 

schedules that are required to meet the instream water right and 

adversely affect Commission policies and program direction 

established for that waterway or other affected waterways. 

Adopted 10~13-89 

Effective 10-28-89 
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WATER RIGHTS PUBLIC INTEREST REVIEW PROCEDURES 

BETWEEN 

OREGON DEPARTMENT OF FISH AND WILDLIFE 

AND 

OREGON WATER RESOURCES DEPARTMENT 

JANUARY 1990 
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MEMORANDUM OF UNDERSTANDING 
Between 

Oregon Department of Fish & Wildlife 
And 

Oregon water Resources Department 

This MEMORANDUM OF UNDERSTANDING (MOU) is intended to coordinate 
the activities of the Oregon Water Resources Department (WRD) and 
the Oregon Department of Fish and Wildlife (ODFW) in the review 
and processing of water right applications as provided by OAR 
690-11-080. 

INTERAGENCY CONTACT 

As used in this MOU, official contacts between the two agencies 
will be made through the Habitat Conservation Division in the 
Portland office of· ODFW and the Applications and Permits Section 
of WRD in Salem. 

APPLICATION PROCESSING 

1. WRD will send to ODFW, along with the weekly Public Notice 
of water rights applications, copies of all reservoir 
applications, and any surface water applications for the use 

.of a quantity of water equal to or greater than 0.1 cfs. 

2. If needed, ODFW will request further information on any 
other applications listed on the Public Notice. 

3. ODFW will have 30 days from the date of the Public Notice to 
respond in writing to any application. 

4. If ODFW requires more than 30 days to complete its review, 
additional time may be requested by ODFW in writing within 
the said 30 day period. 

NEGOTIATION/CONFERENCE PROCESS 

1. If ODFW identifies potential conflicts between the proposed 
appropriation and the requirements for management or 
protection of fish and wildlife habitat, WRD may propose to 
the applicant a draft permit which contains a condition(s) 
to eliminate those conflicts. · 

2. If the applicant does not accept the draft permit, WRD may 
suggest a meeting between the applicant and representatives 
of ODFW and WRD to negotiate mutually-acceptable permit 
conditions. 

3. If all parties agree to the conditioning of the draft 
permit, WRD will issue the permit with those conditions. 

4. If ODFW and the applicant cannot agree to the conditions, 
WRD will refer the issue to the Water Resources Commission 
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with a recommendation to hold a contested case hearing in 
accordance with OAR 690-11-080. 

APPLICATION DISPOSITION 

l. WRD will send copies to ODFW of any permit issued or other 
disposition of any application on which ODFW comments were 
received. 

2. WRD will provide ODFW with titles of and drafts of WRD staff 
reports to the Water Resources Coinlllission on water right 
application issues as soon as they are available. 

3. If ODFW has concerns or recommendations on WRD staff reports 
to be considered, ODFW will respond in writing to WRD within 
one week after receipt of the WRD draft staff report. 

PROCEDURE MODIFICATION 

If at any time new statutes, rules, policies or special 
circumstances in the review of a particular application require 
or suggest modification of these procedures, the Directors of WRD 
and· ODFW may, by mutual consent, affect such modifications to 
this MOU. 

IN WITNESS WHEREOF, 

day of~ 

William H. You 
Water Resource 

. :z. ·"4 
we have hereunto set our hands this 

, 1990. 

y isher, Director 
tment of Fish & Wildlife 

TEOOOLINO.~ PARRA 

NOTARY PUBLIC· OREGON 
M Commission Ex Ires I - ~ - ~ .:2-
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STATEMENT TO THE JOINT WATER POLICY COMMITTEE 

PROGRESS ON SB 140: INSTREAM WATER RIGHTS 

by the 
Oregon Department of Environmental Quality 

November 28, 1989 

My name is Krystyna Wolniakowski and I am the Acting Manager of 
the Planning and Monitoring Section of the Water quality Division. 
I am here today on behalf of the Department of Environmental 
Quality to give you an update on the status of implementing Senate 
Bill 140: Instream Water Rights. At this time, the Department has 
not applied for instream water rights for pollution abatement to 
meet the stautory deadline of October 1989. The Department did 
contact the Water Resources Department on July 31, 1989, to 
indicate which streams in the Willamette and Sandy Basins .are 
candidates for instream water rights to assure adequate flows for 
pollution abatement (Attachment 1). However, the Department's 
obligations under a legal mandate to evaluate waterbodies not 
currently meeting water quality standards and establishing Total 
Maximum Daily Loads (TMDL) of pollutants has dictated that we 
complete those activities before taking on the applications for 
the instream water rights. A summary of the TMDL process and the 
proposed approach to implement the requirements of SB 140 for the 
Department follows. 

BACKGROUND 

SB 140 authorizes the Department to request the Water Resources 
Commission to issue water certificates for instream water rights 
on waters of the state to protect and maintain water quality 
standards established by the Environmental Quality Commission. 
The request is for the quantity of water necessary for pollution 
abatement. 

The ability of the stream to achieve and maintain standards is 
directly linked to the amount of water available to assimilate 
wastes entering the receiving streams .. For point sources, the 
amounts and concentrations of wastes entering the receiving 
streams have been controlled through NPDES permits that require 
the use of best available technology. The permit combined with 
the Department's existing dilution rule that requires that enough 
water be present in the receiving streams and the treatment level 
be high enough, assures that water quality standards will be met. 
For nonpoint sources, the use of best management practices is 
required to minimize the amount of pollutant runoff into the 
receiving streams. 

WATER QUALITY ASSESSMENTS 

Even with the application of best available technology and best 
management practices, the water quality in several waterbodies in 
the state violate water quality standards. A lawsuit filed by 
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Northwest Environmental Defense Center against EPA in 1986 
directed EPA to improve water quality in those waterbodies to meet 
the standards. This was to be accomplished by establishing and 
implementing TMDL's for those pollutant parameters contributing 
either directly or indirectly to the violation of the standards. 
The eleven waterbodies confirmed to be violating water quality 
standards and named in the lawsuit are referred to as "water 
quality limited" under Section 303(d) (1) of the Clean Water Act. 
Seventeen other waterbodies needing a more definitive 
determination as to whether or not they were violating water 
quality standards were also identified in the consent decree. See 
Attachment 2 for more details about the lawsuit and consent 
decree. 

PROCESS FOR SETTING TMDL'S 

The process for establishing the TMDL's is outlined in Attachment 
2. Essentially, once the assimilative capacity of the waterbody 
is identified, the total pollutant load is determined. The 
pollutant load that can enter the waterbody is dependent and 
proportional to the instream flows available, and is allocated to 
permitted point sources and to nonpoint sources, If pollutant 
loads from point and nonpoint sources are reduced and the 
allocations met, an improvement in water quality will result and 
standards will be met. A reserve capacity and a background load 
are also calculated as part of the TMDL process for future growth. 
To establish a TMDL requires an extensive amount of water quality 
data and complex modeling using this monitoring data to calibrate 
the components, identify the sources and calculate the loads. 

As each of the Section 303(d) (1) receiving streams are evaluated, 
information on flows and assimilative capacity is used to set the 
TMDL. The waste load allocations for point sources and the load 
allocations for nonpoint sources are directly related to instream 
flow. Higher flows generally result in greater assimilative 
capacity and the potential for higher load allocations. On the 
other hand, reduced flow conditions result in smaller load 
allocations for both point and nonpoint source dischargers. These 
lower limits may greatly increase costs to communities when they 
try to meet the load allocations. 

The Tualatin River is the first waterbody to have a TMDL 
established. The Tualatin has been removed from further 
appropriation and rules have been adopted by the Environmental 
Quality Commission that specify the process for determining and 
achieving TMDL's. The TMDL's must be achieved regardless of 
flows, but the less flow available, the higher and more stringent 
the wastewater treatment must be, which will likely be more 
costly, in order to meet the instream water quality standards. 

In applying for instream wat.er rights for pollution abatement, the 
Department will use the TMDL process. As TMDL's are established, 
and flows needed to meet those TMDL's identified, the Department 
will request those flows on a waterbody specific basis and include 
rules for identifying methodology and implementation. The 
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Department is commited to implementing SB 140, but must do so 
within the TMDL process, and as resources allow. 

The Department also recognizes that many waterbodies are currently 
overappropriated. Instream water rights need to be established 
as management targets, even though they may not be currently 
available. 

The Department to date has not drafted specific rules on 
methodologies for applying for instream water rights. Until the 
TMDL's are established, the Department will continue to use the 
dilution rule and appropriate modeling as needed for pollution 
abatement. 

**********************~** 

FOLLOWUP QUESTIONS AND REQUESTS FOR INFORMATION 

TMDL's: At the Joint Water Policy Committee Hearing, several 
questions were asked regarding the TMDL process. Legislators 
requested background information on the lawsuit and consent 
decree. Additional information is attached to this report. 

GWEB: Questions were asked regarding the Department's 
coordination with GWEB to improve watershed management. The 
Department responded that it works very closely with GWEB and 
through implementation of projects sponsored by GWEB, in addition, 
to other nonpoint source control efforts, better watershed 
management should result that will assist in retaining more flows 
in the streams year round. 

MORATORIUM ON APPROPRIATIONS: The Department was asked if it had 
formally requested Water Resources Department to deny any further 
water appropriations on those waterbodies listed as Section 
303(d) (1) receiving streams, in order to assure flows to meet the 
TMDL requirements. The Department has not requested for a 
moratorium on further appropriation in those waterbodies. The 
Committee requested that the Department explores that option. In 
addition, the Committee requested that the Department write a 
temporary or "placeholder" rule to allow the Department to apply 
for instream water rights at the earliest possible time. 

****************************** 

The Department is reviewing the following options for implementing 
the requirements of SB 140: 

1. The Department will gather information available on those 
waterbodies where both flow gauge information and ambient 
water quality monitoring information is available to 
determine if flows are adequate to protect beneficial uses 
including pollution abatement. 

2. The Department will calculate the flows needed to meet the 
current preliminary TMDL's. If the needed flows do not 
exist, then set those required flows as a target. The 
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Department may consider requesting the Water Resources 
Department to implement a moratorium on further · 
appropriations of water until TMDL's are achieved, or until 
water flows reach the target. 

3. For non Section 303(d) (1) receiving streams, the Department 
will estimate the flows needed to maintain and protect the 
existing water quality taking into consideration potential 
growth and additional future waste loads. 

4. The Department will continue to work with GWEB and increase 
instream flows through enhanced watershed management that 
would minimize erosion and restore the water retention 
capacity of the stream banks. 

5. The Department will propose a general or temporary rule to 
provide the opportunity to apply for instream water rights in 
priority waterbodies for pollution abatement, and will 
describe the methodology to be used to quantify and document 
those amounts. This rule may serve as a placeholder to 
discourage further appropriation of water in cricial 
waterbodies until more information is known through the TMDL 
process. 

6. As TMDL's are established in the next few years, the 
Department will apply for instream water rights for those 
TMDL receiving streams for pollution abatement. 

7. The Department will continue to work with ODFW and Parks to 
assure that instream water rights for fish, wildlife and 
recreational uses, include water quality and quantity 
considerations to protect those uses. 
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i~ ., Department of Environmental Quality 
NEIL GOLDSCHMIDT 

"''""""" 
811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

William Young, Director 
Water Resources Department 
3850 Portland Road NE 
Salem, OR 97310 

Dear Mr. Young: 

July 31, 1989 

Re: Instream Water Rights 

This is in response to your letter of May 1, 1989 asking if our agency would 
be interested in instream water rights or reservation in the Willamette or 
Sandy Basins and, if so, to bring our interests to you by June 30, 1989. 
Our water quality staff have contacted Steve Brutscher of your office by 
phone and stated our interest for instream water rights in lieu of being 
able to get this formal written request to you by that date. Your staff 
indicated this was acceptable and requested that a preliminary list be 
provided by August 11, 1989. 

On July 20, 1989, staff members from the Departments of Environmental 
Quality, Fish and Wildlife, and Parks met with representatives of your 
staff to discuss instream water rights issues. During this meeting it was 
requested that the Department provide a list of streams in the Willamette. 
and Sandy Basins for which instream water rights may be applied for at some 
future date. Our understanding was that your Department did not require 
actual estimates of instream water right requests at this time. 

The following is·a list of the streams the Department would be interested in 
applying for instream water rights to alleviate existing or potential water 
quality concerns. The attached Appendix A 1988 Resin Status Summarv 
provides additional information describing the existing or potential water 
quality concerns for most o~ these streams statewide. Please call Rob 
Baumgartner at 229-5877 if there are questions regarding the streams that we 
have identified. 

FH:rb:kjc 
PM\WJ2Qll 
Enclo'sute 

Sincerely, 

Fred Hansen 
Director 
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DEPAR'IMENT OF ENVIJlONKENTAL QUALITY 

Potential Str.....,. for 11111tr.- Vater JUght Application 
Willamette and Sandy Ilasin.a 

Contact: Ed Quan (229-6978) or Bob Baumgartner (229-5877) 

PM\WJ20ll 

Willamette Basin: 

Willamette River 
Coast Fork Willamette River 
McKenzie River (below River Mile 17) 
Amazon Creek 
Long Tom River 
Booneville Channel 
Mary's River 
Oak Creek (Mary's System) 
Oak Creek (Calapooyia system) 
Calapooyia River 
Cox Creek 
Conser Slough 
Truax Creek 
Luckiamutte River 
Rickreal Creek 
Bashaw Creek , 
South Santiam River 
Santiam River 
Yamhill River 
North Yamhill River 
South Yamhill River 
Willamina Creek 
Mill Creek 
Deer Creek 
Salt Creek 
Pudding River 
Bear Creek (Pudding system) 
Tualatin River 
Gales Creek 
McKay Creek 
Dairy Creek 
Beaverton Creek 
Rock Creek 
Springbrook Creek 
Johnson Creek (Willamette) 
Columbia Slough 

Sandy Basin: 

Hood River 

,• 
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5.2 Water Quality Limited/Total Maximum Daily Loads 

The water quality management program in Oregon has undergone considera~le change in 
the last two years. The major program change hao been the agency's shift from technology 
based permit decisions to water quality based permit decisions. In other words, the emphasis 
has shifted and will continue to shift from the discharging facility to the receiving water, 
from facility treatment processes to the overall chemical, physical, and biological health of 
the receiving waterbody. Moving from an emphasis on the traditional organic pollutants, 
such as Biological Oxygen Demand (BOD), to an emphasis on a wider range of pollutants 
including nutrients, metals, and toxics. The key influence on this change has been the 
need to establish total maximum daily loads (TMDLs) for identified "water quality limited" 
stream segments in Oregon. 

Historically, the DEQ has implemented water quality control activities in accordance 
with a general m.anagement plan. This plan sets forth an overall 'program to preserve and 
enhance water quality statewide and to provide for the beneficial uses of the water resource. 
The plan is intended to fulfill the policy of the State of Oregon regarding water pollution 
control as expressed in the Oregon statutes. This management plan is also designed to 
satisfy water quality planning and management .;,,tivities identified in the Federal Clean 
Water Act (CWA) of 1972. 

Section 303 of the CWA contains the basic federal requirements for water quality man
agement planning. This section deals specifically with water quality standards and imple
mentation plans, and introduces the concept of TMDLs. According to the CWA, TMDLs 
are to be developed on those waters where minimum treatment controls for point sources 
are not stringent enough to meet the established water quality standards. These waters are 
said to be "water quality limited". Water quality limited stream segments are reaches that 
do not meet standards, in either numerical or narrative form, even after technology based 
limitations have been applied. 

A TMDL has several components. These components are defined in federal regulations 
as follows: 

• Loading Capacity {LC): The greatest amount of loading that a water can 
receive without violating water quality standards. 

• Load Allocation {LA): The portion of a receiving water's loading capacity 
that is attributed either to one of its existing or future non point sources of 
pollution or to natural background sources. 

• Wa•teload Allocation {WLA): The portion of a receiving waters loading 
capacity that is allocated to one of its existing or future point sources of 
pollution. WLA constitute a water quality-based effluent limitation. 

• Total Maximum Daily Load (TMDL): The sum of the individual WLAs for 
point sources and LAs for nonpoint sources and background. If a receiving 
water has only one point source discharger, the TMDL is the sum of that 
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point source WLA plus the LAs for any nonpoint sources of pollution and 
natural background sources, tributaries, or adjacent segments. TMDLs caii 
be expressed in terms of either mass per time, toxicity, or other appropriate 
measure. 

A TMDL is basically equivalent to the loading capacity of a waterbody. The loading 
capacity is the greatest amount of pollutant loading that a waterbody can receive without 
violating water quality standards. 

The loading capacity (LC) is equal to the assimilative capacity of a stream for a particular 
parameter. Assimilation is the process of self purification. This process is dependent on the 
physical and biological nature of the stream. As assimilation occurs, the- ability of a stream 
to accept pollutant loadings is regenerated. For example, dissolved oxygen is added to a 
stream by rea.eration. The decay of ammonia removes oxygen from a stream. \Vhen the 
ammonia demand for oxygen exceeds the oxygen supplied by reaeration 1 instream oxygen 
is depleted. When decay and reaeration rates are equal, the instream oxygen concentration 
remains stable. After the ammonia has decayed, reaeration replaces the lost oxygen. The 
capacity of the stream to receive ammonia loads has been regenerated and assimilation has 
occurred. 

Some parameters will not be assimil&ted by a stream. These parameters, such llS dis
solved solids, are termed conservative. For conservative parameters, the mass loadings to 
a stream can simply be added. Other parameters, such as ammonia and phosphorus, may · 
be assimilated by a stream and are termed non-conservative. For non-conservation param
eters, the loading capacity of a stream may be regenerated due to instream assimilation. 
This dynamic process needs to be accounted for in establishing the TMDL. 

On December 12, 1986, the Northwest Environmental Defense Center (NEDC) filed suit 
in the Federal District Court of Oregon against Lee Thomas, Administrator of EPA, to 
require him to ensure that TMDLs were established and implemented for waters. within 
Oregon identified as being "water quality limited". That suit specifically identified the 
Tualatin River and generally other streams in Oregon designated as water quality limited. 
Subsequently, NEDC filed a "Notice of Intent" to sue, naming 27 other waterbodies requiring 
TMDLs. 

The lawsuit contended that Section 303 requires EPA to establish TMDLs on "water 
quality limited" stream segments and that this is a non-discretionary function. Therefore, 
EPA was obligated by statute to establish TMDLs. The Department reviewed the suit with 
the State Attorney General's office to establish a legal position. Essentially, the Department 
had two alternatives: 

1. Develop the TMDLs/WLAs/LAs consistent with a state developed process 
and available resources, or 

2. Have EPA develop the TMDLs/WLAs/LAs. 
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The Department believed that establishing TMDLs and, particularly, WLAs, would be 
quite controversial. There would be discussion over the loads given to different sources a.nd 
there would be a number of different alternatives for achieving the WLAs including flow 
augmentation, modified treatment method, no discharge, land application, or a combina
tion of these or other alternatives. Because of this, a procesa had to be developed that 
would involve as much public participation as practicable, so that all potential alternative 
WLAs/LAs and potential implementation strategies would be given appropriate evaluation. 
EPA's approach, as established by Federal Guidance and regulation, would not allow for 
more than minima.I public participation. 

The Department felt that it would be more consistent with the overall approach of the 
state's environmental control program that the Department take the lead in establishing 
TMDLs/WLAs/LAs. Therefore, it actively participated in the negotiations between EPA 
and NEDC to develop an acceptable approach to settle the suit. 

On February 10, 1987, the Department met with the U.S. Justice Department and EPA 
to finalize a settlement proposal. The Justice Department and EPA presented the proposal 
developed to NEDC on February 11, 1987. ' 

The proposed approach consisted of the following key elements: 

1. Identify the water quality limited stream segments on which TMDLs/
WLAs/LAs would be developed and describe how other waterbodies will 
be assessed and additional "water quality limited" segments would be iden
tified, ranked, and addressed in the future. 

2. Describe how TMDLs/WLAs/LAs would be developed. 

3. Establish a generic process to be used by the Department to develop and 
adopt the TMDLs/WLAs/LAs for each "water quality limited" segment. 

4. Describe how the Department would address applications for discharge per
mits during the period from the time a water quality limited segment is 
identified and the time TMDLs/WLAs/LAs are adopted. 

5. Describe the basic procedure for developing strategies which would be used 
to imple~ent the TMDLs/WLAs/LAs through the NPDES permit process. 

As negotiation continued between EPA/NEDC/U.S. Justice Department, the Depart
ment proceeded to implement this approach. Department staff evaluated the 1986 305{b) 
report, the NEDC suit, and the NEDC "Notice of Intent" to file suit to determine the "water 
quality limited" segments due to point source discharges. The segments identified as the 
most appropriate waterbodies for the initial TMDL efforts are listed below: 

• Tualatin River 

• Yamhill River 

• Bear Creek 
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• South Umpqua River 

• Coquille River 

• Pudding River 

• Garrison Lake 

• Klamath River 

• Umatilla River 

• Calapooia River 

• Grande Ronde River 

In addition to these eleven (11) waterbodies, the Department identified seventeen (Ii) 
waterbodies where further study was necessary before a decision could be made aa to whether 
these waterbodies were point source limited or nonpoint source limited. These seventeen 
(17) waterbodies include: 

• Neacoxie Creek 

• Necanicum River 

• Nestu.cca River and Nestucca Bay 

• Schooner Creek and Siletz Bay 

• Yaquina River and Yaquina Bay 

• North Florence Groundwater Aquifer 

· • Calapooya Creek 

• Coast Fork Willamette River 

• Mary's River 

• Columbia Slough 

• Deschutes River 

• Crooked R,\ver 

• John Day River 

• Powder River 

o Malheur River 

• Owyhee River 

• Willamette River 

The Department then put together an approach on how to proceed with the development 
of TMDLs/WLAs/LAs for the eleven "water quality limited" segments. The process was 
divided into four phases as follows: 
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• Phase 1: Department staff develops interim TMDLs and they are placed 
on public notice for comment. Public comment is reviewed and appropriate 
changes are made in the TMDLs. 

• Phase 2: Department establishes local advisory committees to review the 
TMDLs and consider various alternatives to achieve TMDLs; conducts de
tailed water quality study of the segment; prepares staff report proposing 
final TMDLs and requests authorization to hold public hearing and holds 
pubiic hearing. 

• Phase 3: Department evaluates public testimony, prepares final staff re
port and recommends rule adoption for TMDLs/WLAs/LAs to be estab
lished by the EQC. 

• Phase 4: Department implements rules adopted. 

The Department developed this process in February 1987. In March 1987, the EQC 
approved this process. As the settlement negotiations continued, it was decided that the 
Department would proceed to implement the TMDL process on the Tualatin River and it 
was decided that in subsequent years, the annual State/EPA Agreement (SEA) would be 
used to identify what TMDL work would be conducted in that year. The final consent 
decree was signed on June 3, 1987. 

DEQ has completed Phase 1 of its process on all eleven of the water quality limited 
segments by June 1988 (Technical Appendix T-C-not attached). 

DEQ is now working to complete all phases of its process on twenty percent (20%) of 
the water quality limited segments, but not less than 2, each year. 

DEQ completed the water quality limited status determination on the remaining water
bodies by August 1988 (Technical Appendix T-D:_not attached-contains these reports). 

The 1988 Water Quality Status Assessment Report evaluates the data collected since 
the 1986 report. Appendix A identifies those waterbodies which are water quality limited 
at the current time. Appendix B identifies the criteria used to place a waterbody on the 
Appendix A lists and Appendix D contains a revision to the State's Continuing Planning 
Process which describes the process the Department will use to address waterbodies on the 
water quality limited list in Appendix A. 
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Attachment F 

Water Resources Department 
NEIL GOLDSCHMIDT 3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3671 OOVERNO~ 

February 5, 1990 

Neil Mullane 
Department of Environmental Quality 
811 S.W. Sixth 
Portland, OR 97204 

Dear Neil, 

As promised at our meeting Monday morning, here is the list of information 
requirements for reservations of water. The cover letter to the Department of 
Agriculture is included for the additional explanation it provides. 

Obviously, these requirements are aimed at future consumptive diversion1; of 
water. Some of them may seem extraneous to your interest in protecting flows 
for future instream water rights. I believe a case can be made for applying most 
of them to the issue of flow protection. 

The Department has never dealt with a reservation request under the current 
rules. The process is bound to have some pitfalls. We would like to discuss this 
whole issue in detail with you. Preferably, this would occur prior to DEQ 
submitting a series of reservation requests. 

For your information, I am also sending these items on reservations: 

* 
* 

ORS 537.356 and 537.358 
OAR 690· 77-200, Reservations of Water for Future Economic 
Development 

* Agenda Item L, November 17, 1989 Water Resources Commission 
Meeting: lnformatjonal Report: Reservatjons of Water for Future 
Economic Development 

Please call me if you have any questions about these materials. 

Sinc,,erely, 
ir, ,,, A /7 {,.~ /, .. 7·_ 1 ,../., 

_x~/ L...-. ;.-·~·c-r~L 

Steven C. Brutscher 
Resource Management Division 

Enclosures 
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NEIL GOLOSCHMIOT 
GOV~RNOR 
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Water Resources Department 

3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3671 

June 16, 1989 

Bruce Andrews, Director 
Department of Agriculture 
635 capitol Street N.E. 
Salem, OR 97310 

Dear Bruce: 

In late April, you received a letter from us inquiring about your 
agency's interest in reservations of water for future economic 
development. OUr inquiry was made specific to the current planning 
effort in the Willamette and sandy Basins. since then, members of my 
staff have had several =nversations about this with Ed Weber of your 
Soil and Water Conservation Division. Most recently, Ed has :inquired 
about the fonn and content of a reservation request. Lacking a 
standanl. application fonn at this 'tilne, my staff has put tcgether a 
list of infonnation requirements that should a=ipany a reservation 
request. The list is attached to this letter. 

I'd like to offer soma backg=und on this reservation tool rJOil in 
hopes of avoiding o:>nfusion later on. As you recall, reservations of 
water for future economic development came out of SB 140 in the 1987 
legislative session. SB 140 is probably best rernembere:J. as the in
stream water rights bill. 

'Ihe statutes on reservations (ORS 537.356, 537.358) do little m::ire 
than create this tool and direct the Water Resources Commission to 
adopt implementing ruleS. Processing reservation requests is 
included with the instream water rights provisions in our Division 77 
rules. Unfortunately, ·the reservation rules offer only basic 
direction. 'Ihey do, hCMever, prescribe a time period in which the 
Commission must act on a reservation request. 'Ihis time period 
requires a public hearing to be held on a reservation request within 
six months of its receipt. 'Iherein lies the rub. 

Public hearings on draft rules for the Willamette and Sandy 
are not scheduled until the April/ May time period in 1990. 
rule adcption is not likely to occµr until August of 1990. 

Basins 
Final 

OUr earlier letter was intended to extract agencies expressions of 
interest in this tool rather than fonnal applications under Division 
77 rules. OUr planning staff o:>uld then evaluate o:>na.=ent 

· reservation proposals as a group and make recammendations · to 
establish, modify or reject them in the new rules being developed for 
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' 
Bruce Andrews 
June 14, 1989 
.Page 'IWo 

" 

the Willamette and Sandy Basins. 'lllis seemed to be the conrrnission's 
intent that we tria:i to descr~ in our earlier letter and position 
statement on water allocation. 

By rule, receiving a fonnal reservation request now would require 
the commission to hold a basin hearing by December 1989, and 
possibly amen:i the basin program. In light of the basin planning 
activity going on now, the scheduling of an interiln reservation 
hearing and the resultant program amendments could be cumbersome. 
We believe the saire en:l. can be a=mplisha:i within the existing 
planning scherlule in a much srroother manner. 'Ihe opportunity to 
work with you and your staff on this would be wel=ied. 

If you have questions or ooncems, we =uld be happy to meet with 
you and or your staff to discuss this further. 

Sincerely, 

William H. Young 
Director 

WHY:SCB:rgs 

=: Phil Ward 
E:i Weber 

Enclosures 

F - 3 



STATE OF OREl30N WATER RESOURCES DEPARIMENT 

Resei:vations of Water for Fi.lture Economic Development 

Infonnation Requirements 

1. Agency Name and Address 

2. 

Give the name and address of the agency requesting the reservation of 
water for future economic development. If other than the agency 
director, provide the name ·and phone n\.llllber of a contact person 
authorized to coordinate the request with the Water Resources 
Department. 

Purpose of Reservation 
Des=ibe the nature of the intended use of water. 
project is planned, describe the project. 

If a specific 

3 . Amount of Water 
state the am:runt of water to be reserved in tenns of rate, expressed in 
cubic feet per secon::l (cfs), and volume (duty) expressed in acre feet 
per year (af), if the rate is not continuous. Explain the basis or 
provide infonnation · supp::>rting the quantities of water being requested 
for the described use. 

4 . Source of Water 
Identify the souroe(s) of water to be reserved. Specify if the source 
is surface water or groun:i water. If surface water is the inten::l.ed 
source, identify the river, stream, lake or other water body by. name 
and location. 

5. Natural Flow or storage 
Describe if the reservation is intended as a clailll for natural flow or 
stored water. If for natural flCM or ground water, explain what 
evidence suggests water is available to meet this request. If for 
stored water, irrlicate if the storage is in an existing facility or one 
to be constructed. If stored water f=n an· existing facility is to be 
used, provide evidence that the water can be obtained for the intended 
use. 

6. Season of Use 
In:l.icate hCM use of the reserved water would be distributed throughout 
the day, week, month, and /or year. For example, would the use be 
seasonal, year round, continuous, intennittent? 

7. Place of Use 

8. 

Describe the expected location of future developnent · including c:U=ent 
land use, zoning, and land use designation. 

Develop=...r 
Describe who is expected to roake use of the reservation. 
is it a federal, state, or local agency, organization, 
special district, individual, or other entity? 

For example, 
corporation, 
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9. Term of ReserVation 
HCM long is this reservation expected to stan:l. before it is exercised? 
'.I:he tenn should reflect the size and nature of development and the 
inten:ied,I expected developer. For example, a reservation for a food 
processing plant to be developed by a l=al cooperative may have a tenn 
of two to five years. An irrigation district development may have a: 
reservation tenn of five to ten years. In any case 20 years is eiq:iected 
to be a maximum period for which water would be reserved. 

10. Sche:l.ule of Development 
What is are the anticipated tilning for the development? Will the 
development be constructed in phases? If so, describe. What major 
factors will detennine whether development procAeds as anticipated? 
Provide arry evidence available that supports the expectation that this 
development is likely to = if. the water is reserved. 

11. Economic Benefits 
Describe the types of economic benefits expected from the use of water 
being proposed in this reservation request. For example will the 
development =eate new jobs, increase production, introduce new 
products? What is the value of these benefits expressed in dollars? 

12. land Use Cqmpatibility 
Des=ibe the land use ilrpacts associated with the proposed 
development. Will the development be compatible with other land use in 
the area? Is the development compatible with local a:mprebensive plan 
designation and zoning where this development would =? What l=al 
goverrnnent actions are needed to peDtlit the development as proposed? 
What contact has been made with and input received from lc;x::al planning 
officials? 

13. Alternatives 
What are the alternative water sources for this reservation? Is the 
expected development likely to = without the requested reservation? 
Could this development = in a nearl:ly location where water is 
available? 

14. Foregone Qpportunities 
What future water development for uses currently allc:Med or potential 
new uses will be prevented or subordinated by this reservation? What 
evidence is available that suggests the proposed use would be the 
highest and best use or among the highest and best uses of water f=n 
the proposed source? 

15 . Exist:i.ng!Future Water Use 
What are the existing instream uses of water affected by the 
reservation? What ilrpacts is the reservation likely to have on these 
uses? Is the proposed use of water one that .is peDtlitted by the 
current basin program? What affect would the reservation have on other 
classified water uses? Describe what measures would be taken to 
prevent interference or hann to existing. water rights. 
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16. Adverse Water Impacts 
· D$cr"ibe potential adverse ilnpacts that may result fr= the proposed 

developm:mt. For example, what are the potential ilnpacts on surface 
anj/or ground water quality, streamflows, ground water levels, 
wetlan::ls, drainage, and flood control. 

17. Water Management 
D$cr"ibe what measures will be employed to insure good management in 
the use of the water. Include such things as diversion measurerrents, 
conveyance system design and efficiency, conservation practices and 
programs, recycling, and other innovations. 
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APPROPRIATION OF WATER GENERALLY 537.395 

the request of the person the Water Resources 
Commission shall issue a new certificate for the 
in-stream water right showing the original pri
ority date of the purchased, gifted or leased water 
right. A person who transfers a water right by 
purchase, lease or gift under this subsection shall 
comply with the requirements for the transfer of a 
water right·under ORS 540.510 to 540.530. 

(2) Any person who has an existing water 
right may lease the existing water right or portion 
thereof for use as an in-stream water right.for a 
specified period without the loss of the original 
priority date. During the term of such lease, the 
use of the water right as an in-stream water right 
shall be considered a beneficial use. 11987 c.859 §9] 

537 .350 Legal status of in-stream 
water right. (1) After the Water Resources 
Commission issues a certificate for an in-stream 
water right under ORS 537.341to537.348, the in· 
stream water right shall have the same legal 
status as any other water right for which a certifi
cate has been issued. 

(2) An in-stream water right is not subject to 
cancellation under ORS 537.260 or 537.410 to 
537.450 but an in-stream water right may be 
canceled under ORS 540.610 to 540.650. [1987 c.859 

§ 10] 

537.352 Precedence of uses. Notwith
standing any provision of ORS 537.332 to 
537.343 and 537.350, the right to the use of the 
waters of this state for a project for multipurpose 
storage or municipal uses or by a municipal 
applicant, as defined in ORS 537.282, for a hydro
electric project, shall take precedence over an in· 
stream water right when the commission con
ducts a review of the proposed project in accord
ance with ORS 537.170. The precedence given 
under this section shall not apply if the in-stream 
water right was established pursuant to ORS 
537.346 or 537.348. [1987 c.859 §11] 

537.354 In-stream water right subject 
to emergency water shortage provisions. 
An in-stream water right established under the 

provisions of ORS 537.332 to 537.360 shall be 
subject to the provisions of ORS 536.700 to 
536.730. [1987 c.859 §12] 

537 .356 Request for reservation of 
unappropriated water for future economic 
development. Any state agency may request 
the Water Resources Commission to reserve 
unappropriated water for future economic devel
opment. [1987 c.859 §13] 

53 7 .358 Rules for reservation for 
future economic development. The Water 
Resources Commission shall adopt rules to carry 

out t.he provisions of ORS 537.356. The rules 
shall include a provision for a review under ORS 
537.170 to be conducted: 

(1) At the time a reservation for future eco· 
nomic development is made; and 

(2) At the time the reserved water is applied 
to consumptive use or out-of-stream use. [1987 

c.859 §14] 

537.360 Relationship between applica
tion for in-stream water right and applica
tion for certain hydroelectric permits. If an 
application is pending under ORS chapter 537 for 
a water right permit to use water for hydroelectric 
purposes or under ORS 543.010 to 543.620 for a 
hydroelectric permit or license at the time the 
Water Resources Commission receives an 
application for an in-stream water right under 
ORS 537 .336 for the same stream or reach of the 
stream, the commission shall not take any action 
on the application for an in-stream water right 
until the commission issues a final order approv
ing or denying the pending hydroelectric applica
tion. [1987 c.859 §15] 

85 

MISCELLANEOUS 
537.390 Valuation of water rights. In 

any valuation for rate-making purposes, or in any 
proceeding for the acquisition of rights to the use 
of water and the property used in connection 
therewith, under any license or statute of the 
United States or under the laws of Oregon, no 
value shall be recognized or allowed for such 
rights in excess of the actual cost to the owner of 
perfecting them in accordance with the pro vi· · 
sions of the Water Rights Act. [Formerly 537.280: and 

then 537.335] 

537 .395 Public recapture of water 
power rights and properties; no recapture 
of other rights. (1) Any certificate issued for 
power purposes to a person other than the United 
States, or the State of Oregon or any municipality 
thereof, shall provide that after the expiration of 
50 years from the granting of the certificate or at 
the expiration of any federal power license, and 
after not less than two years' notice in writing to 
the holder of the certificate, the State of Oregon, 
or any municipality thereof, may take over the 
dams, plants and other structures, and all appur
tenances thereto, which have been constructed 
for the purpose of devoting to beneficial use the 
water rights specified in the certificate. The tak
ing over shall be upon condition that before 
taking possession the state or municipality shall 
pay not to exceed the fair value of the property 
taken, plus such reasonable damages, if any, to 
valuable, se.rviceable and dependent property of 
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RESERVATIOOS OF WATER FOR FUIURE EOONCMIC DEVEI.OPMENI' 
690-77-200 

(1) Aey state agency may request that the Commission establish a 
reservation of unawropriated water for future economic clevelopnent. 
Reservations of water shall be established as a classification in a basin 
program am. its priority shall be the date of amen:!ment of the basin program 
by the commission. 'Ihe reservation shall set aside a quantity of water for 
specified uses which shall, when developed, have preference over all other 
water rights, inclu:J.iIB instream water rights, frarn the sane sa.irce that 
are issued subsequent to the date the reservation is established. 
(2) DFW, DD:! arP. Parks shall be notified within one m:>nth of the 
Deparbnents receipt of the request, A member of the Ccmmission shall 
conduct a p.iblic hearing on the proposed reservation in a=rdance with ORS 
537 .170 within six m:inths of receipt of the request. 'Ihe hearing shall be 
conducted in the basin of the proposed reServa.tion. 

(3) 'Ihe Director shall review the hearing record based on the starrlards for 
making a p.iblic interest detennination in OAR 690 Division 11. 'Ihe Director 
shall prepare fin:iings am. a reo:rmnen:lation to the Ccmmission on the 
prop::ised reservation. 'Ihe recamnen:lation may be to: 

(a) At:Prove the proposed reservation throogh amen:!ment of the basin program 
classification; or 

(b) Approve a reservation throogh amerdment of a basin program 
classification for a lesser am:mrt: than requested because the proposed 
reservation would impair or be detrilnental to the p.iblic interest; or 

(c) Reject the proposed reservation because it would impair or be 
detrilnental to the p.iblic interest. 

( 4) 'Ihe commission shall make the final detennination on proposed 
reservations. 'Ihe Camnission may include any conditions deemed necessary to 
protect am. prorote the p.iblic interest. 

(5) At:Plications for the use of reserved water shall be reviewed un:1er 
provisions of ORS 537.170 as provided in OTIR 690 Division 11, am the 
commission's decision shall be based on the stan::1ards in those rules am in 
OTIR 690-77-045. In addition, the review shall consider the lam use plans 
or i:olicies of local jurisdictions am, if the reservation oontenplates 
future clevelc:prent that is not foreseen in the plans, the Camnission shall 
seek concurrence of the affected local jurisdiction(s) before making the 
reservation. 

1032g 

13 
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Water Resources Department 

3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3671 

MEMORANDUM 

TO: Water Resources Commission 

FROM: Director vij 
SUBJECT: Agenda Item L, November 17, 1989, Water Resources Commission 

Meeting 

Background 

Informational Re.port: · Reservations of Water for Future 
Economic Development 

This report was prompted primarily by Commissioner Rowland's interest in adequately 
addressing reservations of water for future economic development At the July 7 meeting, 
Chairman Blosser suggested that Commissioner Howland prepare a written proposal on 
reservations for the Commission's consideration. Commissioner Howland passed out a 
proposed procedural outline for reservations (Attachment 1) at the Commission's 
September 29 meeting. Staff agreed to review the proposal and schedule a discussion on 
the topic for a future meeting. 

This report: 

* provides a chronology of the Department's actions related to reservations of water for 
future economic development; 

* describes the agency's activities on reservations in the Willamette planning process; 
* comments on the Department's rules on reservations of water, and; 
* proposes alternative ways to implement the Commission's authority on reservations of 

water. 

Discussion 

. Chronology and Willamette Planning Actions 

l2M The concept of reserving water for future economic development is not new. The 
State Water Resources Board (SWRB) intended the same thing in adopting the Umatilla 
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Basin program in 1964. Reservation of water was not among the SWRB's statutory 
authorities then, so the SWRB used its ability to classify water to accomplish the same end. 
The program classified 160,000 acre feet of water from the Walla Walla and Umatilla rivers 
for future domestic, livestock, municipal, industrial, and irrigation development 

.l2fil The SWRB classified quantities of water, expressed in cubic feet per second (cfs), 
only for municipal purposes in Drift Creek, Siletz River, Scott Creek, North Fork Beaver . 
Creek and Yachats River in the Mid-Coast Basin. In classifying these waters, the SWRB 
actually used the word "reservation," though the term still had no statutory basis. 
Additional reservations for municipal use were made in the 1965 and 197 4 Mid-Coast 
programs. 

1212. The Water Policy Review Board (WPRB), successor to the SWRB, reserved water 
in Garrison Lake in the South Coast Basin for municipal use. In this case, the word 

. "reserved" was used alone to express the intent; no mention was made of classification. 
Additional reservations were made in the 1984 South Coast Basin program. 

12.8.l The WPRB reserved water in Jetty Creek ii] the North Coast Basin for municipal 
use. A distinction between classification and reservation appears to have developed out of 
the actions taken in the South, Mid-, and North Coast basins. The difference centers on the 
designation of an amount of water. The term "reserved" or "reservation" most often is 
used in conjunction with a stated cfs. Where streams were classified only for municipal 
use, no quantity of water was specified. It is also interesting that all those allocations in 
which the term "reservation" was used applied only to municipal use . 

.l2fil The Legislature gave identity and stature to the concept of reserving water in Senate 
Bill 140 which took effect September 27, 1987. The real thrust of this bill, however, 
focused on instream water rights. The reservation provisions were added to gain support 
for the bill from agricultural interests. Senate Bill 140 was passed in a flurry of bills on the 
last day of the session. It is questionable if the mechanics of reserving water had been well 
thought out or if the implications of this concept were well understood by those who voted 
for the bill. · 

12.8.8. Considering the substantial impacts of water reservations, the statutes offer little 
guidance in applying the new law. The Water Resources Department followed this trend in 
drafting implementing rules. Administrative rules applying the provisions of SB 140 took 
effect on November 4, 1988. A single administrative rule on reservations of water is 
included at the tail end of an entire division of rules created for instream water rights. The 
questions the Commission is now raising about processing requests for reservations could 
be addressed through expanded.provisions in the reservation rule. 

12.82 The Department initiated the Willamette/Sandy planning process in August 1988. At 
its April 17, 1989, meeting, the Commission directed staff to give equal consideration to 
instream uses, public out-of-stream uses, and reservations. After the meeting, staff 
prepared a position statement on water allocation reflecting the Commission's direction. 
This position statement and a cover letter inviting agencies to identify their interests in 
instream water rights and reservations of water for future economic development was 
mailed to eleven state agency directors on April 28, 1989. The agencies were asked to 
respond by the end of June, a 60-day period. The position statement, cover letter and list 
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of recipient agencies were included as attachments to Status Report #7 presented at the July 
7, 1989, Commission meeting. · 

Two agencies, Division of State Lands and Department of Fish and Wildlife, identified 
specific instream water righ! interests by the deadline. The Parks and Recreation Division 
and Department of Environmental Quality identified additional in stream water right interests 
shortly thereafter. These entire lists have not been provided to the Commission previously 
but are included with this report as Attachment 2. 

The Department of Agriculture expressed interest in reservations of water and requested 
guidance on the form and content of a reservation request This infonnation was sent in a 
letter from the Director to the Department of Agriculture dated June 16, 1989. A copy of 
the letter and list of infonnation requirements for reservation requests is included as . 
Attachment 3. The Department of Agriculture's reservation request for the Willamette and 
Sandy basins was included with Status Report #8, presented at the Commission's 
September 29, 1989, meeting. 

No other agency has substantiated an interest in reservations of water by submitting a 
request The Economic Development Department did respond to the Director's April 28 
letter by phone. EDD.suggested the Department review the Oregon Shines docwnent and 
local public facilities plans. They also suggested the Department contact the directors of 
METRO's Development Program and the Eugene - Springfield Economic Development 
Partnership. Those contacts have not yet been made so it is not known what assistance will 
be forthcoming. 

Administrative Rule 

The Justice Department (DOJ) has infonnally advised staff that the statutes on reservations, 
537 .356 and 537.358, were not specific enough to have created a new administrative tool. 
DOJ recommended developing the reservation process around existing authority to classify 
water. This poses some administrative complexity. SB 140 clearly envisioned an 
application process for reservations. The classification approach that DOJ advises is a 
program amendment process. This approach requires a Commissioner to hold a hearing in 
the affected basin. A close parallel can be drawn between this situation and SB 225, the 
minimum streamflow law of 1983. SB 225 uncoupled minimum streamflows from basin 
planning and set up an application process to handle minimum streamflow requests. 

The Commission believes that it is desirable to make reservations of water in the basin 
planning process. While that approach seems logical and feasible, the Division 77 rule is 
written to allow reservations separate from the basin planning process. In fact, two of the 
rule provisions could be cumbersome to apply in the basin planning process. 

Oregon Administrative Rule (OAR) 690-77-200 (2) states a member of the Commission 
shall conduct a public hearing on the proposed reservation within sjx months of receipt of 
the request. If such requests are to be handled in the basin planning process, it is possible, 
even likely, that the six-month deadline will nQ1 coincide with the basin planning schedule. 
If the rule is observed, the Commission may have to hold a hearing on reservation requests 
in advance of the hearing/adoption of the basin program. This would be the case if the 
Department of Agriculture's July 25, 1989, letter expressing interest in reservations was 
assumed to be an official request 
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Another factor lies in the preference or priority date assigned to the reservation. OAR 690-
77-'lJYJ (1) states that a reservation shall. when developed, haye preference over all other 
water rights, including instream water rights from the same source, that are issued after the 
date the reservation is established. 

OAR 690-77-025 (1) establishes the priority of an instream water right as the date the 
application is received. OAR 690-77-'lJYJ (2) requires that the Departments of Fish and 
Wildlife, Environmental Quality, and Parks and Recreation be notified of a reservation 
request within one month of receipt of the request. Presumably, notice would give the 
agencies the opportunity to submit instream water right applications that would ultimately 
have senior priority. The rules are clearly written to give instream water right agencies the 
edge, or at least the opportunity to precede a reservation in priority. 

Establishing reservations in the basin planning process presents a couple of scenarios. It 
forces the instream water right agencies to submit specific applications to protect their 
interest and prioricy. This will have the effect of compressing a great deal of permitting and 
water allocation activity into a basin planning process the Commission has been trying to 
streamline and shorten. Stream-by-stream allocation evaluations have been a major 
contributor to the protracted planning schedules of the past. 

If instream water right agencies fail to submit applications, reservations may obtain 
preference by virtue of the Division 77 rule. There is a chance this preference may not be 
supported by information developed later in the planning process. However, if the 
Commission conditioned a reservation in favor of a subsequent instream water right 
application, that would appear to conflict with OAR 690-77-200 (1). 

Alternatives 

The first part of the following discussion addresses what the Department is doing now 
relative to reservations of water. The second part of the discussion suggests additional 
efforts that could be taken on this matter. 

The Division 77 rules are designed to operate outside the basin planning process even 
though reservations are adopted by amending a basin program. This allows agencies to 
approach the Commission whenever instream or reservation needs or data become available 
or known. If the Commission also wants to establish specific reservations as a part of 
basin planning, it may do so just as it may establish minimum streamflows on its own 
initiative. In that case, the Commission could take the informal expressions of future need 
and determine the extent to which a reservation would be in the public interest. 

Regardless of the basin planning issue, the Division 77 rule on reservations needs to be 
fleshed out. Additional rules should specify information requirements to support 
reservation requests and the format such requests should take. Standards for review 
should also be spelled out. 

Staff is currently computing water availability in the Willamette and Sandy basins. Based 
on the computed figures and identified needs, staff will draft classifications, reservations, 
or withdrawals that govern future appropriation. These actions will protect flows where 
necessary and provide the framework for agencies to submit requests for reservations or 
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instrcam water rights or both. Specific requests can then be processed under the rules 
adopted for that purpose whenever an agency is prepared to forward the request 

All of the suggestions in Commissioner Rowland's reservation procedure proposal are 
worthwhile. Each suggestion applies equally well to a reservation approacP. within or 
outside the scope of basin planning. In fact, as Commissioner Howland points out, several 
of the suggestions are already incorporated in Division 77 rules. 

Regular department procedures and specific planning efforts in progress parallel, to a 
degree, several of the proposed procedures. For example, public notice of every instream 
water right application (proposal item #2) is sent to all county planning directors and a 
number of state and federal agencies as well. Of the three agencies Commissioner 
Howland suggested be notified, the Departments of Agriculture and Economic 
Development are not on the regular mailing list As noted earlier, directors of eleven state 
agencies were notified and requested to indicate interest in reservations in the 
Willamette/Sandy. This reflects the suggestion in Commissioner How land's proposal item 
#4. 

Reservation procedure proposal item #3 is basically a requirement in the instream water 
right rules OAR 690-77-045 (b), (c), and (d). By rule, a determination on more beneficial 
water uses must be made for each instream water right application. 

As staff continues developing information upon which to base water allocation in the 
Willamette/Sandy, it will have repeated contact with state and local agencies concerning 
reservations. This reflects the level of contact advocated in procedure proposal #5. If 
agencies do not articulate an interest in reservations, it will not be for lack of opportunity, 
notice or prompting from the Department. 

An additional avenue of solicitation for reservations being used in the Willamette/Sandy is 
through the planning work groups. The summary of the October 11 Sandy Work Group 
meeting, included in Attachment 4 to Agenda Item K, reflects a discussion on the matter of 
reservations. As specific allocation proposals are developed, additional discussions on 
reservations can be expected. 

The emphasis Commissioner Howland places on interagency' communication (proposal 
item 1) at the Commission's and Director's level is a valuable prescription for any aspect of 
basin planning. This approach may be more successful if the message is focused on a 
single concept or opportunity. Another forum for exchange, the Strategic Water 
Management Group, should not be overlooked. 

The Commission and Department may want to review the application notice process 
referenced above. It may be appropriate to add the Departments of Agriculture and 
Economic Development to the regular public notice list Standard language could be 
included in any public notice of new instream water right applications advising agencies of 
the chance to propose other uses in the public interest. 

The development of water allocation rules is scheduled during this biennium. This 
rulemak:ing process will provide the opportunity to include detailed instructions on the 
consideration of reservations in future allocation activities. Those aspects contained in 
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Commissioner Rowland's reservation procedure proposal not currently being carried out 
could be written into the new allocation rules. 

A more intensive approach to the issue of reservations of water could involve a program 
shift If the Commission believes the current method of addressing reservations in the 
basin planning process is not as focused or timely as necessary, it may want to consider a 
more direct approach. The Commission could initiate a concentrated program of reviewing 
reservation requests statewide. Such a concerted effort would be similar to the legislative 
directive in SB 225 from the 1983 session. In response to that bill, a team of four to five 
staff spent two years processing requests for 75 high-priority minimum streamflows 
around the state. A similar effort on reservations now would necessarily divert staff away 
from some existing program(s): 

Director's Recommendation 

This is an informational report deseribing the Department's function and activities on 
reservations of water. The report may serve as basis for further discussion. No formal 
action by the Commission is necessary. 

Attachments: 1. Commissioner Rowland's Reservation Procedure Proposal 

Ne0r INCliJDE!D 2. ODFW, DEQ, and Parks List of Streams of Interest for Instream 
Water Rights 

3. Letter and List of Information Requirements for Reservations 
Sent to Department of Agriculture 

Steve Brutscher 
378-3671 
October 26, 1989 
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llESERVATION OF WATER FOK FUTURE DEVELtn>MENT 
A Procedure proposal 9/29/89 

1. Through the Director's and staff member's meetings with State agency 
heads impress upon the agencies the importance of requesting reservations 
of water now. 

a. Have Water Resources Commission members attend other state 
commission meetings to carry the message if necessary. 

2. In connection with the review of all in stream water right requests, . 
immediately adopt a policy of requesting from other agencies that may be 
concerned their assessment of any planned uses of the water that could 
provide greater benefit to the public. 

a. In each case Departments of Agriculture and Economic 
Development together with any department that might have an 
interest. An example: the Department of Geology and Mineral 
Industries. 
b. Basis: OAR 690-77-045 (2) (b) 

3. Also in connection with review of in stream water right applications the 
Water Resource Department staff and the other agencies should evaluate as 
to whether or not greater benefit to the public will be gained by dedicating 
all of the unappropriated water to another use. 

a. Basis: OAR 690-77-045 (3) (c) 

4. As each basin program is reviewed, ask the other agencies with water 
use concerns (such as those listed in 2a, aboveo).to request water 
reservations for future economic development. 

a. Such as the information received from the Department of 
Agriculture on future irrigation needs in the Willamette Basin. 
b. Basis: OAR 690-77-200 (1) 

5. Establish through staff study and requests to other State Departments 
particular needs for water reservations for economic development 
throughout the state and proceed to amend the basin plans involved. 

a. Basis: OAR 690-77-200 (I) 
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STATE OF OREGON ~ 
lip 11 n l\·) : \\,/; 1.~' 

: t_;., ,,~ lJ U <.':;;> 

f FFl31:\ !-I'-(' 

WatP.r Qi:Jl1ty [J1v1s~on 

Fre:1 Hansen, Director DEQ.. ... cf •~···~-:.n.....,"n+~' f'l•· · 

Bill Young, Director WRD 1 

At:t:acbment: G 

\INTEROFFICE MEMO 
' 

DATE: February 9, 1990 

Instream flc:i;v/water quality protection meeting February 5, 1990. 

When we met Monday, Water Resources staff outlined several ways 
that DEQ can p=ipt protection of streamflc:i;vs needed for water 
quality. 'Ibis l!leIIO summarizes the major points of that 
discussion. 

since october 28, 1989, (one year after rule adoption) WRD 
cannot accept an instream water right application f=n DB;l 
until DEQ adopts rules. DEQ rules must set the method for 
detel:nt:ining water quality flc:i;v needs. ODFW has such rules 
for fish an:l. wildlife f1c:i;v needs. Parks is drafting its 
rules for recreation an:i scenic flc:i;v needs. 

Instream Water Right Application 

After rules are adopted DEQ may submit applications whenever 
it is prepared to do so. 

'Ihe allowable level of an instream water right is lilnited by 
natural flc:i;v or the ability to supplement natural flc:i;v. It 
is not 1ilnited by the amount of prior appropriation. 

Existing Protection 

Many water quality lilnited streams are already protected by 
use restrictions or instream water rights. Steve Brutscher 
an:l. Steve Applegate can help identify existing protections. 
Minimum streamflc:i;vs originally set for fish were reviewed by 
DB:l an:l., at the. time, generally. seemed adequ,ate for water 
quality. 'Ihose existing flc:i;vs established a public right at 
same level on ll'DSt identified or suspected water quality 
lilnited streams. 'Ibis knowledge may help you set priorities 
for your efforts to bring water quality matters to the Water 
Resources Commission. 

Permit Conditions 

'Ihe DB;l Water Quality Division Administrator receives weekly 
notice of all new water right applications. 
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<' 
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DE;l is encouraged to =ntact WRD and describe any =ncerns 
when an application may ing;iair water quality. We can prepare 
a Memo of Urxl.erstanding that sets the process for 
camrnunicating comments if necessaJ:Y. This has been helpful 
with ODFW. ODFW routinely requests limits or =rxl.itions to 
prote::t fish resources. Such =nditions are typically 
negotiated with the applicant and seldom require a =ntested 
case. We will serxl. the weekly notice directly to Neil 
Mullane in the future. Please work with Jahn Borden and 
steve Applegate if you want to prepare a Memo of 
Urxl.erstanding. 

Basin Program Amemment 

If yoii. have data delineating the time of year when water 
quality problems are =ing you may petition the 
Canunission to restrict future appropriations during that 
period. 'Ihe restriction would allow om to develop the Total 
Maximum Daily Loads and instream water right applications 
without =ipetition from other applications. A rule 
withdrawing water from appropriation may be for a specified 
len:;th of time :in:i may apply to all or selected uses. 

Reservations 

Another option discussed is for DE;l to request a reservation 
of water for "future e=nomic development" as water needed 
for pollution abatement. We are not certain how this tool 
applies, but if it fits the situation it would allow om to 
reserve water for a future instream water right application. 
In this instance the am::runt of unallocated water may be a 
factor in the am::runt of the reservation. 

'Ille Water Resources . Deparbnent is ready to assist om in 
protecting streamfl™5 needed to maintain water quality. Many 
situations, like the Tualatin, will require a long tenn fix. We 
can work now to stop the problem from getting worse by proceeding 
on the =urses of action outlined above. 

cc: Peter Green 
.t-rleu Mullane 

Jahn Borden 
Becky I<reag 
Bev Hayes 
Steve Applegate 
Steve Brutscher 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

GOVERN Of. 

DE0-46 

WORK SESSION 
REQUEST pOR EQC DISCUSSION 

Meeting Date: March 1 1990 
Agenda Item: _,~3'--~~~~~~~~~~ 

Division: Water oualitv 
Section: Standards and Assessment 

SUBJECT: 

Dioxin and Total Chlorinated Organics 

PURPOSE: 

This work session item is to provide an update on the 
activities of the Commission and Department regarding dioxin 
and total chlorinated organics_ The report briefly describes 
current activities on: 

- Short, Medium, and Long Term Strategies 

- Options for Public Forum 

- Status of Regulatory Actions 

- Columbia River TMDL Progress Report 

ACTION REQUESTED: 

_x__ Work Session Discussion 
_x__ General Program Background 
_x__ Potential Strategy, Policy, or Rules 

Agenda Item for Current Meeting 
other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Attachment 
Attachment 
Attachment 
Attachment 
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Issue a contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

No action is requested. This report is an update on 
progress. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

Statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

_lL Supplemental Background Information 

1. Memo outlining ideas for short, medium, and 
long term strategies 

2. Permit Evaluation Reports 

3. Individual Control Strategies 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

Attachment _]l_ 

Attachment JL.. 

Attachment __Q_ 
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4. Columbia River Draft Total Maximum Daily Load 

5. DEQ review comment on EPAs proposed TMDL 

6. Chairman Hutchison Letter on Policy Forum 
' 

Attachment .lL 

Attachment JL 

Attachment L 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

This is a work session item for the general discussion of 
activities related to dioxin and total chlorinated organics. 

PROGRAM CONSIDERATIONS: 

Short, Medium and Long Term strategies 

Attachment A provides the Commission with a series of items 
that are placed into short, medium, and long term strategies 
for addressing both dioxin specifically and total chlorinated 
organics in general. These are presented for review and 
discussion purposes to the Commission. They are in draft 
form and need considerable review and comment. 

Options for Public Forum 

Attachment F contains the Chairman's letter related to the 
dioxin and total chlorinated organics policy forum. An 
exploratory meeting will be held in late February to discuss 
the forum idea. Results of this meeting will be discussed 
during this work session item. 

status of Regulatory Actions 

Attachment C contains the final Individual Control Strategies 
for the bleach pulp mills. Attachment B contains the permit 
evaluation reports which go into considerable detail on these 
permits and the technical rational behind them. 

Columbia River TMDL Progress Report 

The Environmental Protection Agency prepared a draft TMDL 
(total maximum daily load) for review in late December 
(Attachment D). This draft reflects EPAs thinking at that 
time. The Department has reviewed that draft and provided 
EPA with detailed written comments (Attachment E). The 



Meeting Date: 
Agenda Item: 
Page 4 

March 1, 1990 
#3 

Department and the Washington Department of Ecology have also 
met with EPA to review the proposed TMDL. The next draft of 
the TMDL and a revised review and public hearing schedule 
should be available for the work session in March. The 
Department plans to hold a TMDL workshop approximately a week 
before the public meeting to be held on the Columbia River 
dioxin TMDL. The purpose of this meeting would be to help 
people understand what a TMDL is so that they can better 
review the proposed Columbia River TMDL. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The Department and Commission are discussing current and 
future activities which are intended to be part of the 
strategic plan and within legislative and agency policy. 

ISSUES FOR COMMISSION TO RESOLVE: 

No specific issues are before the Commission for resolution. 

There are however a considerable number of issues associated 
with the establishment of the Columbia River dioxin TMDL 
which are identified in Attachment E. 

INTENDED FOLLOWUP ACTIONS: 

1. Review the identified strategies. 

2. Hold a public forum on dioxin and total chlorinated 
organics. 

3. Work with EPA to finalize the dioxin TMDL for the 
Columbia River. 
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4. The Department plans to hold a general workshop on what 
is a TMDL and why are they used as a regulatory tool 
about a week before the public meeting on the Columbia 
TMDL. 

NMullane:crw 
SA\WC6221 
2/18/90 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Neil Mullane 

Phone: 229-5284 

Date Prepared: 2/18/90 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: Lydia Taylor 
Fred Hansen 
Gene Foster 

FROM: Neil Mullane 

ATTACHMENT A 

INTEROFFICE MEMORANDUM 

DATE: February 4, 1990 

SUBJECT: Short, Medium and Long Range Strategies for TCDD and 
Total Chlorinated Organics 

The Environmental Quality Commission (EQC) and the Department of 
Environmental Quality (DEQ) have held several discussions 
regarding TCDD (Dioxin) and total chlorinated organics during the 
last few EQC meetings. There are numerous facets to the TCDD and 
total chlorinated organics issue all of which need to be pursued 
or tracked in some manner to determine if contamination is being 
adequately addressed. The staff at DEQ has organized these many 
items into and overall strategy with an identification of those 
items which should be initiated, conducted or addressed in the 
short, medium, and long range. As much information that we have 
available at this time was used to develop this memo. Many of 
these issues however need to be discussed further before more 
detail can be provided particularly on the resources needed and 
time schedule. 

SHORT RANGE STRATEGIES FOR DIOXIN AND TOTAL CHLORINATED ORGANICS 

Short range strategies are the steps which can be taken in 
the next 12 months. These strategies would address point 
source control, fate and effect issues, and TMDL and 
standards for TCDD and other chlorinated organics discharged. 
The strategies would include coordination with other 
agencies and public involvement. 

1. INDIVIDUAL CONTROL STRATEGIES 

Individual control strategies (ICSs) have been 
developed by DEQ for the three chlorine bleach pulp 
mills that discharge to the Columbia and Willamette 
Rivers. The ICSs establish a waste load allocation 
(WLA) for TCDD that each mill must meet. The WLAs were 
established using the current draft of the total maximum 
daily load being determined by EPA for TCDD discharges 
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into the Columbia River. The WLAs represent a 
substantial reduction in the amount of TCDD discharged 
by the mills into the rivers. The permits also limit 
AOX (a measurement of total adsorbable organic halides) 
being discharged. The AOX limit reflects the concern 
with total chlorinated organics. Limit is based on the 
technology employed. The ICSs have been signed by the 
DEQ and submitted to EPA for concurrence. 

Resources - The resources available to the Department to 
conduct this activity are limited to those fees paid by 
the permitted sources. 

Schedule - The DEQ will sign and submit the statutorily 
required ICSs on the first working day following 2/4, 
which is the statutory deadline. 

2. SEDIMENT SAMPLING 

The DEQ will immediately pursue funds to collect 
sediment samples in the Columbia and Willamette Rivers 
that will be analyzed for the presence of TCDD 

Resources - The Department has a very limited amount of 
funds to collect sediment samples. 

Schedule - Sampling will be conducted the summer of 
1990. 

3. FISH TISSUE COLLECTION AND ANALYSIS 

The DEQ will continue to support studies by other 
agencies to determine the effects and accumulation of 
TCDD and other chlorinated organics in fish. 

Resources - The Department has secured funding of 
$17,250 and $25,000 for the investigation of TCDD 
residue levels found in samples collected from the 
Columbia and Willamette Rivers, respectively. 

Schedule - Samples to be collected in spring/summer of 
1990 with sample results reported in winter of 1990. 

4. BIOACUIMULATION 

Attachment A 
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The DEQ needs to track the evaluation of the 
bioaccumulation factor used in establishing the water 
quality standard. 

Resources - none 

Schedule - should be done as soon as possible 

5. PUBLIC FORUM / SCIENTIST / ENVIRONMENT 

The DEQ will hold a public forum on TCDD issues designed 
to solicit and exchange information on the sources and 
effects of TCDD. 

Resource - none budgeted 

Schedule - discussion of what a forum should be is 
scheduled for late February. 

6. LOG AVAILABLE INFORMATION 

The DEQ has established a log of the information that 
has been submitted, evaluated, and developed by the 
Department. This log has been made available to the 
state library. 

Resources - 0.1 FTE Clerical 

Schedule - Log has been established. It has to be 
maintained. 

7. ESTABLISH TOTAL MAXIMUM DAILY LOAD 

The Environmental Protection Agency has drafted a total 
maximum daily load for the Columbia River. They are 
currently in the process of refining the latest report 
and there will be a public review process initiated 
sometime in late February or early March. DEQ has 
commented on the first draft. DEQ will also conduct a 
public information workshop on the TMDL process in 
general prior to the date of EPAs the public hearing. 

Resources - EPA has taken the lead role in establishing 
the TMDL. DEQ has no resources to commit to this 
activity. 

Schedule - draft TMDL 12/22 
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- Review comments January 
- Final draft February 
- DEQ TMDL workshop late March 
- EPA public hearing late March or early April 

8. STANDARDS REVIEW PROCESS 

The DEQ is currently conducting its triennial standards 
review. The Water Quality Act requires each state to 
review its water quality standards every three years. 
DEQ began its review in December 1989. It will be 
during this review process that the DEQ will evaluate 
information provided by groups requesting a review of 
the TCDD standard. 

Resources - DEQ has budgeted resources to conduct the 
triennial standards review. 

Schedule - public review of issues papers in April 
- request authorization for public rulemaking 
hearing at EQC meeting in June, 
- conduct hearing <in July 
- proposed adoption in September 

9. PERMIT RENEWAL FOR PULP MILLS 

The current ICSs are being established as modifications 
to existing wastewater permits for the pulp mills or st 
Helens which receives the wastewater from one of the 
pulp mills. Each of these permits needs to be renewed 
in the next yean •. 

Resources - Permit fees 

Schedule - Not yet determined. 

10. 401 WATER QUALITY CERTIFICATIONS 

The DEQ is required under the Section 401 certification 
program to determine if a dredging project will meet 
water quality standards. The DEQ will require any in 
channel dredge project develop and implement a sampling 
program to determine the level and fate of TCDD in the 
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dredge sediments in waterbodies suspected to contain 
dioxin. The Department will require TCDD analysis for 
in-water disposal of dredged material that meet the 
requirements for sediment chemistry testing. 

Resource - Preformed by project sponsors. 

Schedule - Ongoing 

11. Additional Studies 

U.S. Fish & Wildlife, OSU, OSU/BPA have expressed 
interest in conducting studies in the basins to identify 
fate and/or effects of TCDD and other chlorinated 
organics. The Department will continue actively 
supporting these studies. 

Resources - None budgeted 

Schedule - Determined as studies are initiated 

12. HEALTH DIVISION EVALUATION OF THE FISH TISSUE ADVISORY LEVELS 

The Oregon State Health Division is currently conducting 
an analysis of the fish tissue data collected during the 
national bioaccumulation study and the recently 
completed pulp industry study to determine the health 
risk of consuming fish from the Columbia River. 

Resources - Unknown 

Schedule - Unknown 

13. LAWSUITS / STANDARDS / ICSs 

The DEQ anticipates that there will be a number of legal 
actions taken against the DEQ and EQC on the issues 
related to TCDD and AOX. This includes the water quality 

standard and ICSs. 

Resources - None budgeted 
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Schedule - Unknown 

14. CROSS MEDIA DISCUSSIONS 

The reduction of TCDD in the environment is not a water 
quality issue exclusively. The other media programs 
within DEQ also have to control the discharge .of the 
chemical. The Air Program for example must look to 
control potential air emissions and the Environmental 
Cleanup Division must identify potential NPL sites 
discharging TCDD to the environment and then eliminate 
these sources. 

Resources - none budgeted 

Schedule - First meeting 2/23/90 

15. SCIENCE ADVISORY BOARD 

The DEQ should establish a standing science advisory 
board which could review and comment on the information 
developed on the various toxic contamination studies 
particularly TCDD studies. 

Resources - None budgeted. The staffing of a board of 
this nature would be about .25 FTE. The Department does 
not currently have this level of resource to give this 
effort without reducing or eliminating a current 
commitment. 

Schedule - Unknown 

16. FREQUENT BRIEFINGS TO EQC AND LEGISLATIVE COMMITTEES 

The DEQ will continue to brief the EQC and Legislature 
on the progress made to control TCDD discharges and 
study its presence and other toxics and their effect on 
the environment. 

Resources - .25 FTE can be redirected to this effort. 
If more than .25 FTE is needed other work commitments 
will have to be delayed or eliminated to provide the 
resources. 
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Schedule - Ongoing 

17. REVIEW OF STUDIES AND LITERATURE 

The DEQ needs to continuously review the studies and 
literature on all sources of dioxin and total 
chlorinated organics. 

Resources - None budgeted 

Schedule - Should be an ongoing activity 

MEDIUM RANGE STRATEGIES FOR DIOXIN AND TOTAL CHLORINATED ORGANICS 

Medium range studies would be 12 to 24 months in length. 

1. REFINEMENT OF THE TCDD TMDL 

The EPA is currently working to develop a total maximum 
daily load (TMDL) for TCDD discharged to the Columbia 
River. The intent of this effort is to determine the 

.maximum amount of TCDD which can be discharged to the 
Columbia River and still meet the instream water quality 
standard of 0.013 parts per quadrillion. This standard 
was set for human health protection. However, there is 
very little information on the actual loads coming from 
the potential sources that could be discharging to the 
river. Much more needs to be known about the other 
potential sources if appropriate WLAs are to be made. 
This information would also provide an indication as to 
whether the assumption being made for the safety margin 
are reasonable and correct. 

Resources - None budgeted 

Schedule - Should be initiated as soon as possible 

2. TISSUE AND SEDIMENT SAMPLING 

A comprehensive tissue and sediment sampling effort 
needs to be established. This effort should attempt to 
coordinate the many different studies being conducted or 
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planned to effectively obtain the need information. 

Resources - None budgeted 

Schedule - Should be initiated as soon as possible 

3. EXTENSIVE STUDIES OF THE COLUMBIA AND WILLAMETTE RIVERS 

Studies need to be planned and conducted in the Columbia 
and Willamette rivers which examine the potential 
effects of toxic contamination including TCDD on the 
environment. The Department is currently developing 
general study plans for both rivers. 

Resources - The cost estimates range from $500,000 to 
over a $1,000,000 per year for these studies 

Schedule - Should be started as soon as possible. 

4. IDENTIFICATION OF OTHER DIOXIN SOURCES 

Most of the information developed to date has 
centered around the bleach pulp mills in the United 
states. However there are several other potential 
sources of TCDD including: bleach pulp mills in Canada, 
waste water treatment plants which chlorinate their 
effluent, nonpoint source activities like agriculture 
and forestry where chlorinate organic pesticides and 
herbicides or used, wood treatment facilities, super
fund sites, municipal sewage treatment plants and urban 
areas. All of these sources need to be examined over 
time to determine their contribution. In the mean time 
gross allotments of waste loads must be made on the 
information we have to date. 

Resources - None budgeted 

Schedule - As soon as possible 

5. EVALUATE AOX MONITORING DATA FROM THE PERMITTED FACILITIES 

The current ICSs require the pulp mills to meet an AOX 
limitation as well as collect data on AOX. The DEQ has 
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to evaluate this information along with the mills to 
determine how effective the plants are in reducing AOX 
in the waste stream. 

Resources - unknown 

Schedule - unknown 

6. CONDUCT FORUMS / WORKSHOPS 

The DEQ should hold regular Forums and workshops to 
review the information and data developed through the 
studies of toxics and TCDD. 

Resources - none budgeted 

Schedule -

7. OBTAIN AND EVALUATE DIOXIN INFORMATION FROM OTHER STATES 

There are many states which are working to evaluate to 
effects of TCDD. This information must be collected and 
evaluated. 

Resources - none budgeted 

Schedule -

8. DEVELOP POLICIES AND POTENTIAL LEGISLATIVE CONCEPTS TO ADDRESS 
THE USE OF CHLORINE AND CHLORINE FREE PRODUCTS 

Resources -

Schedule -

9. EVALUATION OF PULP TREATMENT SLUDGE 

current ICSs require 2,3,7,8- TCDD and AOX to be 
monitored. 

Resources -
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Schedule -

10. ESTABLISH A COMPLIANCE MONITORING PROGRAM 

Resources - none budgeted 

Schedule -

LONG RANGE STRATEGIES FOR DIOXIN AND TOTAL CHLORINATED ORGANICS 

The long range strategies/issues are of 2 to 4 years or more in 
length. Because very little is known about these only the issue 
is listed at this time. There are no resource estimates or time 
schedules. 

1. DEVELOP AND IMPLEMENT WATER QUALITY MANAGEMENT PLAN TO KEEP 
POLLUTANTS OUT OF THE COLUMBIA AND WILLAMETTE RIVERS 

The long range plan needs to be the development of an 
updated Water Quality Management Plan for the Columbia 
and Willamette rivers. 

2, ELIMINATE THE USE OF CHLORINE BLEACH IN THE PULP PROCESS 

3. IMPLEMENT A COMPLIANCE MONITORING PROGRAM 

4. DETERMINE NEED FOR AND ESTABLISH AS NECESSARY TMDLs FOR OTHER 
POLLUTANTS 

5. INFORMATION GATHERING AND REVIEW 
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Attachment B 

PERMIT MODIFICATION EVALUATION REPORT 

(Individual Control Strategy for Dioxin) 

For the Pope & Talbot, Inc. Pulp and Paper Mill 
at Halsey, Oregon 

February 15, 1990 

The Department issued an Individual Control strategy (ICS) as a 
permit modification to Pope & Talbot, Inc. on February 5, 1990 for 
controlling the discharge of 2,3,7,8-tetrachlorodibenzo-p-dioxin 
(TCDD) into the Columbia River and its tributaries. 

National Pollutant Discharge Elimination System permit number 
100413, issued to Pope & Talabot Pulp, Inc. on December 28, 1987, 
expires December 31, 1992. The permit will expire before the 
last compliance date (June 4, 1993) specified in the res for the 
mill. 

The res was the subject of a public hearing held on January 12, 
1990. It has been revised after giving consideration to the oral 
and written testimony submitted by the permittee and the public at 
the hearing and during the comment period. The original ICS 
contained limitations for biochemical oxygen demand (BOD), total 
suspended solids (TSS), color, pH and fecal coliform and required 
biomonitoring, in addition to the limitations introduced for TCDD 
and adsorbable organic halogens (AOX). To narrow the focus of the 
issues being considered now, the revised ICS includes only 
limitations introduced for TCDD and adsorbable organic halogens 
(AOX). 

The intent of this permit evaluation report is to state the basis 
for the revised res. Reference is made to the original ICS where 
necessary for clarification. 

SCHEDULE A: Waste Discharge Limitations 

A discharge limitation for TCDD has been added to Schedule A. The 
limitation is based upon a draft report prepared by the 
Environmental Protection Agency (EPA) which established total 
maximum daily load (TMDL) and individual waste load allocations 
(WLAs) for TCDD in the Columbia River and its tributaries. The 
draft WLA for the Halsey mill is presently set at 4.4 x 10-7 lbs 
per day (0.2 mg per day). This discharge limitation will be 
increased or decreased, as necessary, once the final WLA is 
established by EPA. 
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The mass discharge limitation for TCDD that appeared in the 
original ICS was derived from a.different basis than was used by 
EPA. It was based upon meeting the instream water quality 
standard for TCDD of 0.013 parts per quadrillion (ppq) at the 
mixing zone boundary. The discharge limitation was then back
calculated from the dilution provided by the mixing zone and the 
effluent flow rate to meet the water-quality standard. The mass 
discharge limitation that appeared in the original permit 
modification was 4.36 x 10-7 lbs per day which was, 
coincidentally, nearly equal to the EPA WLA. 

Two approaches are presented for determining compliance with the 
TCDD discharge limitation. 

The first approach would be to measure the concentration of TCDD 
directly at Outfall .001 and then determine the mass discharge rate 
by multiplying this concentration by the effluent flow rate. 
Current analytical limitations make this approach difficult. To 
determine ·compliance with the discharge rate 1 imitation of 4. 4 x 
10-7 lb per day at the mill's present discharge rate of 14 million 
gallons per day, the corresponding effluent concentration of 3.8 
ppq would have to be measurable. The Department believes that, 
although this concentration may not be routinely measurable now, 
it will be in the future based on the advances being made in 
analytical measurement techniques. 

The second approach would be to determine the concentration of 
TCDD in the combined bleach plant sewer (BPS) and calculate the 
corresponding mass discharge rate of TCDD at Outfall 001. The 
Department considers the permittee to be in compliance if the mass 
discharge from the BPS is equal to or less than 1.1 times the WLA 
assigned to outfall 001 (1.1 x 4.4xlo-7 = 4.Bxlo-7). The factor 
of 1.1 is a result of the Department's assumption, until further 
information is available, that TCDD will be reduced 10 percent as 
wastewater passes through the treatment works. 

The ICS establishes procedures for determining the concentration 
of TCDD in the bleach plant sewers. First, a bleach plant 
effluent target concentration shall be determined for each 
sample. The target concentration is equal to 1.1 x.WLA (lb/day) 
divided by the product of the bleach plant effluent flow (mgd) 
and the conversion factor of 8.34 x 10-9. Based on limited 
information, the Department estimates that the target 
concentration for the Halsey mill bleach-plant effluent will be 
approximately 9 ppg. 

Second, an analytic detection limit shall be determined for each 
sample. If the detection limit is found to be greater than the 
target concentration, the analysis is considered invalid and the 
sample must be reanalyzed. The Department believes that detection 
limits of 10 ppq or less are attainable. The James River 
Corporation presented information to the Department on TCDD ' 
analyses conducted in November of 1989. They reported the results 
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of 9 samples that were analyzed to determine the performance of 
different laboratory bleaching sequences. The range of detection 
limits reported was 4.8 to 9.9 ppq with an average detection limit 
of 6.6 ppq. 

If the detection limit for a sample is found to be less than or 
equal to the target conc.entration, samples that yield a 
concentration equal to or greater than the detection limit shall 
be reported as the measured concentration. Samples that yield a 
nondetectable concentration shall be reported as.the detection 
limit. Individual samples that yield a nondetectable 
concentration using the above methodology, and are reported as the 
detection limit, would be in compliance. 

The original res established TeDD concentration limits in the 
combined bleach plant effluent and in the effluent from outfall 
001 of "nondetectable". The detection limit was defined as 10 
i;mg. Direct concentration limits for TeDD do not appear in the 
revised res because the discharge limitation is now based on a WLA 
approach and not a mixing zone approach as discussed above. The 
effluent concentration at Outfall 001 will be limited by the WLA 
and the total effluent flow rate. A WLA of 4.4 x 10-7 lbs per day 
and an effluent flowrate of 14 mgd would have a corresponding 
effluent concentration at outfall 001 of 3.8 ppg. 

A mass discharge limitation for AOX has been added to the permit 
based on the best professional judgement (BPJ) report prepared by 
the Department (attached). The original and the revised res both 
establish a discharge limitation for AOX of 3.0 lb per air dried 
short ton (1.5 kg per metric ton) of bleached kraft pulp produced 
by the mill. 

The Department assumes that the AOX concentration in outfall 001 
is great enough to be measured directly and compliance will be 
based on those measurements. 

The discharge limitation for TCDD must be met by June 4, 1992. An 
additional year has been given for meeting the AOX limitation, 
considering that the information available on AOX is currently 
limited. The discharge limitation for AOX must be met by June 4, 
1993. 

SCHEDULE B: Minimum Monitoring and Reporting Requirements 

Monitoring requirements for TeDD and AOX are added to Schedule B 
for both wastewater effluent and primary and secondary waste 
sludges. 

TCDD shall be measured in the effluent and waste sludges at least 
quarterly upon issuance of the res. This relatively low frequency 
was established by considering the limited number of laboratories 
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performing TCDD analysis, the time it takes to get analytical 
results back from the laboratory, and the cost of the analyses. 

AOX shall be measured in the effluent and waste sludges at least 
monthly upon issuance of the ICS. Different frequencies for 
monitoring AOX and TCDD have been established because of the 
differences in analytical procedures required for measuring the 
two substances. The analytical procedures for measuring AOX are 
routine when compared to the procedures for measuring TCDD. 
The method for collecting effluent samples has been changed in the 
revised ICS. The original ICS required 24-hour composite 
samples. The revised ICS requires 3-day composite samples. The 
period of the sample collection has been increased to dampen the 
effect of daily fluctuations and obtain more representative 
samples. 

TCDD monitoring frequency incl:'eases from quarterly to monthly and 
AOX monitoring frequency increases from monthly to weekly after 
January 1, 1992, prior to the Schedule A TCDD compliance date of 
June 4, 1992. 

The procedures for sampling waste sludge have been made more 
specific in the revised ICS. Sludge removed from the 
stabilization basin shall be analyzed for AOX and TCDD prior to 
disposal. Representative sampling shall be ensured by compositing 
samples of the waste sludge and thoroughly mixing prior to 
testing. 

SCHEDULE C: Compliance conditions and Schedules 

Schedule C requires a study to be conducted to evaluate the mixing 
of plant effluent with ambient river water. The study plan and 
study results are to be submitted to the Department by August 1, 
1990 and January 1, 1991, respectively. The purpose of the study 
is to evaluate the degree of mixing and dilution that is 
occurring, the condition and performance of the existing outfall 
and diffuser system, and the appropriateness of the currently 
defined mixing zone with respect to TCDD, AOX, and other · 
pollutants of concern. 

Schedule C also restates the compliance dates for meeting the 
discharge limitation for TCDD by June 4, 1992, and AOX by June 4, 
1993. Quarterly progress reports are required beginning June 1, 
1990. The progress reports shall include information on all 
efforts, including process changes and chemical substitutions, 
made to achieve compliance. 

SCHEDULE D: Special conditions 

Special Condition 8 has been added to Schedule D to allow further 
evaluation of the AOX limit after additional information is 
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available. The Department's BPJ determination was based on 
limited laboratory bleaching studies, recent literature, and 
information on efforts being made internationally to reduce the 
discharge of chlorinated organics. 

Special Condition 10 has been added to allow best available 
technology (BAT) effluent limits to be incorporated into the 
permit once they are established by EPA. These limits would be 
achieved according to the time frame established in the Clean 
Water Act and amendments. 
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PERMIT EVALUATION REPORT 

National Pollutant Discharge Elimination System permit number 3754-J, issued 
to James River II Inc. for operation of the Wauna mill, has a listed 
expiration date of September 30, 1988. The Department does not consider the 
permit expired, however, since according to the Oregon Administrative 
Procedures Act (ORS 183.430), if a renewal application has been received in 
a timely way "such license (permit) shall not be deemed to expire, despite 
any stated expiration date thereon, until the agency concerned has issued a 
formal order or grant of denial of such renewal". The Department of 
Environmental Quality has not issued such an order. 

The federal deadline (February 4, 1990) for completing individual control 
strategies (ICSs) for controlling the discharge of 2,3,7,8-
tetrachlorodibenzo-p-dioxin (TCDD) into the Columbia River and tributaries 
has taken precedence over the permit renewal. The Department intends to 
issue a permit modification as the ICS to meet the federal deadline. The 
permit will be renewed as soon as possible following the issuance of the. 
permit modification (ICS). 

The ICS was the subject of a public hearing held on January 12, 1990 .. It 
has been revised after giving consideration to the oral and written 
testimony submitted by the public at the hearing and during the comment 
period. The original ICS contained limitations for biochemical oxygen 
demand (BOD) total suspended solids (TSS), temperature, pH, and 
requirements for biomonitoring, in addition to the limitations introduced 
for TCDD and adsorbable organic halogens (AOX). To narrow the focus of the 
issues being considered now, the revised ICS only addresses limitations and 
conditions related to the discharge of TCDD and AOX. 

All other permit considerations will be evaluated as part of the permit 
renewal process. All existing permit conditions for BOD, TSS, temperature, 
pH, and biomonitoring will remain in effect until the renewed permit is 
issued. A public hearing and comment period will be scheduled on the draft 
renewal permit. 

The intent of this permit evaluation report is to state the basis for the 
revised ICS. Reference is made to the original ICS where necessary for 
clarification. 

SCHEDULE A: Waste Discharge Limitations 

A discharge limitation for TCDD has been added to Schedule A. The 
limitation is based upon a draft report prepared by the Environmental 
Protection Agency (EPA) establishing a total maximum daily load (TMDL) and 
individual waste load allocations (WLAs) for TCDD in the Columbia River and 
tributaries. The draft WLA for the James River Wauna Mill (based on the 
existing bleached kraft pulp production of 796 tons per day) is 8.82 x 10-7 
lbs per day (0.4 mg per day). This. permitted discharge limitation will be 
changed, if necessary, once the final WLA is established by EPA for the 
Wauna mill. 
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The discharge limitation for TCDD that appeared in the original permit 
modification had a different basis. It was based upon meeting the instream 
water quality standard for TCDD of 0.013 parts per quadrillion (ppq) at the 
mixing zone boundary. Using this approach, the discharge limitation was 
back calculated from the dilution provided by the mixing zone and the 
effluent flow rate. The discharge limitation that·appeared in the original 
permit modification was 2.7 x 10- 6 lbs per day (1.2 mg per day). 

Two approaches are presented in the permit modification for determining 
compliance with the discharge limitation. The first approach would be to 
measure the concentration of TCDD directly at Outfall 001 and then 
determine the mass discharge rate by multiplying this concentration by the 
effluent flow rate. Current analytical capabilities make this approach 
difficult, however. To determine compliance with the discharge rate 
limitation of 8.82 x lo-7 lb per day at an effluent flow rate of 38 million 
gallons per day, an effluent concentration of 2.8 ppq would have to be 
measurable. We believe that although this concentration may not be 
routinely measurable now, it will be in the future based on the advances 
being made in analytical measurement techniques. The second approach is to 
calculate the mass discharge rate. The calculated mass discharge rate is 
defined as the difference between the mass rate of TCDD discharged from the 
bleach plant sewers and the mass rate of TCDD removed from the treatment 
works through removal of primary and secondary sludge. 

The original ICS established TCDD concentration limits in the combined 
bleach plant effluent and in the effluent from Outfall 001 of 
"nondetectable". The detection limit was defined as 10 ppg. Direct 
concentration limits for TCDD do not appear in the revised ICS because the 
discharge limitation is now based on a WlA approach and not a mixing zone 
approach as discussed above. The effluent concentration at Outfall 001 will 
be limited indirectly by the WlA and the total effluent flow rate. A WlA of 
8.82 x 10-7 lbs per day and an effluent flowrate of 38 mgd would have a 
corresponding effluent concentration at 001 of 2.8 ppq. 

A waste discharge limitation for AOX has been added to the permit based on 
the best professional judgement (BPJ) report prepared by the Departm·ent 
(attached). The original and the revised ICS establish a discharge 
limitation for AOX of 3.0 lb per air dried ton of bleached kraft pulp 
produced (1.5 kg per metric ton). 

The discharge limitation for TCDD must be met by June 4, 1992. An 
additional year has been given for meeting the AOX limitation considering 
that the information available on AOX is currently limited. The discharge 
limitation for AOX must be met by June 4, 1993. 
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SCHEDULE B: Minimum Monitoring and Reporting Requirements 

Monitoring requirements for TCDD and AOX are added to Schedule B. 
Monitoring is required at four separate locations. The quantity of TCDD 
and AOX shall be measured in: (1) the combined effluent from the bleaching 
plant, (2) the waste sludge from the primary clarifier, (3) the waste sludge 
from the secondary clarifier, and (4) the effluent from Outfall 001. 

Two minimum frequencies for monitoring TCDD at the locations identified 
above are specified. Upon issuance of the ICS, TCDD shall be monitored 
quarterly. This frequency was established by considering the limited number 
of laboratories performing TCDD analysis, the time it takes to get 
analytical results back from the laboratory, the cost of the analyses, and 
the fact that the discharge limitations are not effective immediately. The 
monitoring frequency is increased approximately five months before the 
discharge limitations are effective. The monitoring frequency is increased 
to monthly after January 1, 1992. The Department believes that monthly 
monitoring is necessary for determining annual compliance; twelve 
measurements give a more reliable representation of annual performance than 
would four. 

Two minimum frequencies for monitoring AOX are also specified. AOX shall be 
measured at least monthly upon issuance of the permit and at least weekly 
after January 1, 1992. Different frequencies for monitoring AOX and TCDD 
have been established because of the differences in analytical procedures 
required for measuring the two substances. The analytical procedures for 
measuring AOX are routine when compared to the procedures for measuring 
TCDD. 

The Department has also included a note in the ICS saying that the 
monitoring frequencies established in the permit may be reduced, after June 
1, 1994, if we determine that the frequency is greater than necessary to 
demonstrate compliance. 

The method for collecting effluent samples has been changed in the revised 
ICS. The original ICS required 24~hour composite samples. The revised ICS 
requires 3-day composite samples. The period of the sample collection has 
been increased to dampen the effect of daily fluctuations and obtain more 
representative samples. 

The method for collecting samples of waste sludge have been made more 
specific in the revised ICS. As waste sludge is drawn out of an individual 
clarifier, proportional samples shall be collected at regular intervals. 
These proportional samples shall be combined to form a single composite 
sample, then mixed thoroughly prior to testing. Waste sludge from the 
primary and secondary clarifiers shall be collected and analyzed separately. 
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SCHEDULE C: Compliance Conditions and Schedules 

Schedule C requires a study to be conducted to evaluate the mixing of plant 
effluent with ambient river water. The study plan and study results are to 
be submitted to the Department by August l, 1990 and January 1, 1991, 
respectively. The purpose of the study is to evaluate the degree of mixing 
and dilution that are occurring, the condition and performance of the 
existing outfall and diffuser system, and the appropriateness of the 
currently defined mixing zone with respect to TGDD, AOX, and other 
pollutants of· concern. 

Schedule G restates the compliance dates for meeting the discharge 
limitation for TGDD by June 4, 1992, and AOX by June 4, 1993. Quarterly 
progress reports are required beginning June 1, 1990. The progress reports 
shall include information on efforts, including process changes and chemical 
substitutioils, made to achieve compliance. 

SCHEDULE D: Special Conditions 

Special Condition 7 has been added to Schedule D to allow further 
evaluation of the AOX limit after additional information is available. The 
Department's BPJ determination was based on laboratory bleaching studies, 
recent literature, and information on efforts being made internationally to 
reduce the discharge. of chlorinated organics. Special Condition 7 would 
allow the limitation for AOX to be changed based on the full-scale 
operational data specific to the James River Wauna Mill. 

Special Condition 8 has been added to Schedule D to restrict the use of 
chemicals that may act as 2,3,7,8-TGDD precursors. 

Special Condition 9 has been added to allow best available technology (BAT) 
effluent limits to be incorporated into the permit once they are established 
by EPA. These limits would be achieved according to the time frame 
established in the Glean Water Act and amendments. 
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PERMIT EVALUATION REPORT 

National Pollutant Discharge Elimination System permit number 3855-J, issued 
to the City of St. Helens on July 17, 1984, has a listed expiration date of 
June 30, 1989. The Department does not consider the permit expired, 
however, since according to the Oregon Administrative Procedures Act (ORS 
183.430), if a renewal application has been received in a timely way "such 
license (permit) shall not be deemed to expire, despite any stated 
expiration date thereon, until the agency concerned has issued a formal 
order of grant of denial of such renewal". The Department of Environmental 
Quality has not issued such an order. 

The federal deadline (February 4, 1990) for completing individual control 
strategies (ICSs) for controlling the discharge of 2,3,7,8-
tetrachlorodibenzo-p-dioxin (TCDD) into the Columbia River and tributaries 
has taken precedence over the permit renewal. ·The Department intends to 
issue a permit modification as the ICS to meet the federal deadline. The 
permit will be renewed as soon as possible following the issuance of the 
permit modification (ICS). 

The ICS was the subject of a public hearing held on January 12, 1990. It 
has been revised after giving consideration to the oral and written 
testimony submitted by the public at the hearing and during the comment 
period. The January 12 version of the ICS contained limitations for 
biochemical oxygen demand (BOD) total suspended solids (TSS), temperature, 
pH, and requirements for biomonitoring, in addition to the limitations 
introduced for TCDD and adsorbable organic halogens (AOX). To narrow the 
focus of the issues being considered, the revised res only addresses 
limitations and conditions related to the discharge of TCDD and AOX. All 
other permit considerations will be evaluated as part of the permit renewal 
process. All existing permit conditions for BOD, TSS, temperature, pH, and 
biomonitoring will remain in effect until the renewed permit is issued. A 
public hearing and comment period will be scheduled on the draft renewal 
permit. 

The intent of this permit evaluation report is to state the basis for the 
revised ICS. Reference is made to the original ICS where necessary for 
clarification. 

SCHEDULE A: Waste Discharge Limitations 

A discharge limitation for TCDD has been added to Schedule A. The 
limitation is based upon a draft report prepared by the Environmental 
Protection Agency (EPA) establishing a total maximum daily load (TMDL) and 
individual waste load allocations (WLAs) for TCDD in the Columbia River and 
tributaries. The draft WLA for the City of St. Helens (based solely on the 
contribution of TCDD from Boise Cascade Corporation at an existing bleached 
kraft pulp production of 1035 tons per day) is 1.10 x 10- 6 lbs per day (0.5 
mg per day). This discharge limitation will be changed, if necessary, once 
the final WLA is established by the. EPA. 
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The discharge limitation for TCDD that appeared in the original ICS had a 
different basis. It was based upon meeting the instrearn water quality 
standard for TCDD of 0.013 parts per quadrillion (ppq) at the mixing zone 
boundary. Using this approach, the discharge limitation was back 
calculated from the dilution provided by the mixing zone and the effluent 
flow rate. The discharge limitation that appeared in the original permit 
modification was 8.45 x lo-7 lbs per day (0.38 mg per day). 

Two approaches are presented in the ICS for determining compliance with the 
TCDD discharge limitation. 

The first approach would be to measure the concentration of TCDD directly at 
outfall 001 and then determine the mass discharge rate by multiplying this 
concentration by the effluent flow rate. Current analytical capabilities 
make this approach difficult. To determine compliance with the discharge 
rate limitation of 1.10 x 10-6 lb per day at an effluent flow rate of 38 
million gallons per day, an effluent concentration of 3.5 ppq would have to 
be measurable. We believe that, although this concentration may not be 
routinely measurable now, it will be in the future based on the advances 
being made in analytical measurement techniques. 

The second approach is for the City of St. Helens to provide data to the 
Department (according to the analytical and monitoring procedures 
established in the ICS) showing that the contribution of TCDD by Boise 
Cascade Corporation to the permittee.'s treatment works is less than or 
equal to 1.1 x WLA. The 1.1 factor is a result of the Department's 
assumption, until further information is available, that TCDD will be 
reduced 10 percent as· wastewater passes through the treatment works. 

The ICS establishes analytical procedures for determining the concentration 
of TCDD in the bleach plant sewers. First, a bleach plant effluent target 
concentration shall be determined for each sample. The target 
concentration is equal to 1.1 x WLA (lb/day) divided by the bleach plant 
effluent flow (mgd) divided by the conversion factor (8.34 x 10-9). Based 
on limited information, the Department predicts that the target 
concentration for the Boise Cascade bleach plant effluent will be in the 
range of 10 to 20 ppq, dependent upon bleach plant sewer flow. Second, an 
analytical detection limit shall be determined for each sample. 

If the detection limit is found to be greater than the target 
concentration, the analysis is considered invalid and the sample must be 
reanalyzed. The Department believes that detection limits of 10 ppq or less 
are attainable. The James River Corporation presented information to the 
Department on TCDD analyses conducted in November of 1989. They reported 
the results of 9 samples that were analyzed to determine the performance of 
different laboratory bleaching sequences. The range of detection limits 
reported was 4.8 to 9.9 ppq with an average detection limit of 6.6 ppq. 
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If the detection limit is found to be less than or equal to the target 
concentration, samples that yield a concentration greater than or equal to 
the detection limit shall be reported as the measured concentration, samples 
that yield a nondetectable concentration shall be reported as the detection 
limit. Individual samples that yield a nondetectable concentration using 
the above methodology, would be in compliance. 

The original ICS established TCDD concentration limits in the combined 
bleach plant effluent and in the effluent from Outfall 001 of 
"nondetectable". The detection limit was defined as 10 ppg. Direct 
concentration limits for TCDD do not appear in the revised ICS because the 
discharge limitation is now based on a WLA approach and not a mixing zone 
approach as discussed above. The effluent concentration at Outfall 001 will 
be limited indirectly by the WLA and the total effluent flow rate. A WLA of 
1.10 x lo-7 lbs per day and an effluent flowrate of 38 mgd would have a 
corresponding effluent concentration at 001 of 3.5 ppg. 

A waste discharge limitation for AOX has been added to the permit based on 
the best professional judgement (BPJ) report prepared by the Department 
(attached). The limitation for AOX is based solely on the contribution of 
AOX by Boise Cascade Corporation into the permittee's treatment works. Both 
the original and the revised ICS establish a discharge limitation for AOX of 
3.0 lb per air dried ton of bleached kraft pulp produced by Boise Cascade 
Corporation (1.5 kg per metric ton). 

Two approaches are presented in the ICS for determining compliance with the 
AOX discharge limitation. 

The permittee is in compliance if (1) the mass discharge rate of AOX 
measured directly at Outfall 001 is less than or equal to 3.0 lbs per air 
dried ton of bleached pulp produced by Boise Cascade Corporation, or (2) the 
permittee provides data to the Department (according to the analytical and 
monitoring procedures established in the ICS)) showing that the contribution 
of AOX by Boise Cascade Corporation to the permittee's treatment works is 
less than or equal to 1.2 x 3.0 lbs per air dried ton of bleached pulp 
produced. The 1.2 factor is a result of the Department's assumption, until 
further information is available, that AOX will be reduced 20 percent as 
wastewater passes through the treatment works. 

The ICS establishes monitoring procedures for determining the contribution 
of TCDD and AOX by Boise Cascade Corporation into the permittee's treatment 
works. TCDD and AOX must be measured in the combined bleach plant effluent. 
TCDD shall be measured quarterly upon issuance of the ICS and monthly 
beginning January 1, 1992. AOX shall be measured monthly upon issuance of 
the ICS and weekly beginning January 1, 1992. ~11 samples shall be 3-day 
composites. 
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The discharge limitation for TCDD must be met by June 4, 1992. An 
additional year has been given for meeting the AOX limitation considering 
that the information available on AOX is currently limited. The discharge 
limitation for AOX must be met by June 4, 1993. 

SCHEDULE B: Minimum Monitoring and Reporting Requirements 

Monitoring requirements for TCDD and AOX are added to Schedule B. 
Monitoring is required at Outfall 001. 

TCDD must be analyzed at least quarterly upon issuance of the ICS. This 
frequency was established by considering the limited number of laboratories 
performing TCDD analysis, the time it takes to get analytical results back 
from the laboratory, the cost of the analyses, and the fact that the 
discharge limitations are based on the contribution of TCDD by Boise 
Cascade Corporation the permittee's treatment works. Greater frequencies 
for monitoring TCDD in the combined bleach plant effluent are required as 
discussed under Schedule A. 

AOX shall be measured at least monthly upon issuance of the ICS. Different 
frequencies for monitoring AOX and TCDD have been established because of the 
differences in analytical procedures required for measuring the two 
substances. The analytical procedures for measuring AOX are routine when 
compared to the procedures for measuring TCDD. Greater frequencies for 
monitoring AOX in the combined bleach plant effluent are required as 
discussed under Schedule A. 

The method for collecting effluent samples has been changed in the revised 
ICS. The original ICS required 24-hour composite samples. The revised ICS 
requires 3-day composite samples. The period of the sample collection has 
been increased to dampen the effect of daily fluctuations and obtain more 
representative samples. 

The procedures for sampling waste sludge have been made more specific in the 
revised ICS. Sludge removed from the stabilization basin shall be analyzed 
for AOX and TCDD prior to disposal. Representative sampling shall be 
ensured by compositing samples of the waste sludge and thoroughly mixing 
prior to testing. 

SCHEDULE C: Compliance Conditions and Schedules 

Schedule C requires a study to be conducted by the permittee to evaluate the 
mixing of'plant effluent with ambient river water. The study plan and study 
results are to be submitted to the Department by August l, 1990 and January 
1, 1991, respectively. The' purpose of the study is to evaluate the degree 
of mixing and dilution that are occurring, the condition and performance of 
the existing outfall and diffuser system, and the appropriateness of the 
currently defined mixing zone with respect to TCDD, AOX, and other 
pollutants of concern. 
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Schedule G restates the compliance dates for meeting the discharge 
limitation for TGDD by June 4, 1992, and AOX by J.une 4, 1993. Quarterly 
progress reports are required beginning June l, 1990. The progress reports 
shall include information on efforts made to achieve compliance. 

SCHEDULE D: Special Conditions 

Special Condition 3 has been added to Schedule D to allow further 
evaluation of the AOX limit after additional information is available. The 
Department's BPJ determination was.based on laboratory bleaching studies, 

. recent literature, and information on efforts being made internationally to 
reduce the discharge of chlorinated organics. Special Condition 7 would 
allow the limitation for AOX tc· be increased or decreased based on the full
scale operational data specific to the Boise Cascade St. Helens mill. 

Special Condition 4 has been added to allow best. available technology (BAT) 
effluent limits to be incorporated into the permit once they are established 
by the EPA. These limits would be achieved according to the time frame 
established in the Glean Water Act and amendments. 
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MODIFICATION 

Attachment C 

Permit Number: 100413 
Expiration Date: 12/31/92 
File Number: 36335 
Page l of 7 Pages 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WASTE DISCHARGE PERMIT 

Department of Environmental Quality 
Bll Southwest Sixth Avenue, Portland, OR 97204 

Telephone: (503) 229-5696 

Issued pursudnt to ORS 468.740 and The Federal Clean Water Act 

ISSUED TO: 

Pope & Talbot Inc. 
P.O. Box 400 
Halsey, OR 97348 

PLANT TYPE AND LOCATION: 

Bleached Kraft Pulp and 
Paper Mill 
Halsey, OR. 

EPA REFERENCE NO: OR-000107-4 

SOURCES COVERED BY THIS PERMIT: 

Type of Waste 

Pulp and Paper 
Process Effluent 
& Domestic Waste 

Outfall 
Number 

001 

Outfall 
Location 

RM 147 .4 

RECEIVING SYSTEM INFORMATION: 

Basin: Willamette 
Sub Basin: 
Hydro Code: 22 - - WILL 147.4 D 

;Receiving Stream: Willamette River 
County: Linn 

Issued by the Department of.Environmental Quality, 
J) . •'\• r: 

l ' \ 
} ·-yyz_., ~ ..c?: p1 .., ~ ~ fEB 

LJCiialt. 'laylor, Adiriin1s~to;f" ~n~a=te~------

ADDENDUM NO.l 

NPDES Permit 100413 (OR-000107-4) is modified t.o address toxic chemicals in 
the treated effluent. New conditions are added to Schedule A, B, C & D. 
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SCHEDULE A 

File Number: 36335 
Page: 2 of 7 Pages 

The following limitations are added to Permit Number 100413, Schedule A. 
They will become effective June 4, 1992. 

Parruneters Location 

2,3,7,8-TCDD2 001 

Annual Ave. Loading! 

4.4 x lo-7 lb per day3 
(0.2 mg per day) 

The following limitation is added to Permit Number 100413. It will become 
effective June 4, 1993. 

Parameter Lqcation 

001 

30 Day Ave.Loading 

3.0 lb per air-dried short ton 
(1. 5 kg per air•dried metric ton) 

1 The annual average shall be the average of all analytical results from 
samples collected during the calendar year. 

2 2,3,7,8-TCDD is defined as 2,3,7,8-tetrachlorodibenzo-p-dioxin 

EPA Method 1613 or an equivalent method acceptable to the Department 
shall be used to analyze for 2,3,7,8-TGDD. Both the suspended and 
dissolved fractions of the wastewater shall be included in the 
analysis. 

3 This loading limitation is based upon a draft Waste Load Allocation 
(WLA) developed by EPA. Once the WlA has been finalized, this 
limitation will be increased or decreased to reflect the final WlA. 

Until the permittee can develop a satsifactory method to demonstrate 
2,3,7,8-TCDD compliance at Outfall 001, the permittee will be 
considered to be in compliance with the specifie.d loading limitation if 
the mass discharge of 2,3,7,8-TCDD from the combined bleach plant sewer 
(BPS) is equal to or less than 1,1 times the W1A assigned to Outfall 
001 (1.1 x 4.4xlo-7 - 4.8xlo-7 lb per day). Until further information 
is available, the Department assumes that the reduction of 2,3,7,8-
TCDD, as wastewater passes through the treatment works, is 10 percent. 

The 2,3,7,8-TGDD discharge from the BPS will be determined by analyzing 
the concentration of 2,3,7,8-TGDD in the BPS effluent and multiplying 
the analysis .result by the effluent flowrate to calculate the mass 
discharge of 2,3,7,8-TCDD. 
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File Number: 36 3 ' 
Page: 3 of 7 ,ges 

The following procedure shall be used for determining the .con~entration 
of 2,3,7,8-TCDD in the BPS. 

1. A detection limit (DL) shall be determined for each sample 
2. The bleach plant effluent target concentration (TC) shall be 

determined from the following equation: 

TC (ppq) - (1.1 * WLA (lb/day)] / [bleach plant effluent flow 
(MGD) * 8.34x10- 91 

If the DL is found to be greater than the TC, the analysis is 
considered invalid and the sample shall be re-analyzed. 

If the DL is found to be less than or equal to the TC, samples that 
yield a concentration greater than or equal to the DL shall be reported 
as the measured concentration and samples that yield a non-detectable 
concentration shall be reported as the DL. 

4 AOX is defined as Adsorbable Organic Halogens. The analytical method 
to be used is the SCAN-W 9:89 protocol described by the Scandinavian 
Pulp, Paper, and Board Testing Committee or an equivalent method 
acceptable to the Department. Both the suspended and dissolved 
fractions of the wastewater shall be included in the analysis. The 
allowable loading is based upon the 30 day average production of 
bleached pulp in air-dried tons. 
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SCHEDULE B 

The following monitoring requirements are added to Permit No. 100413, 
Schedule B. These additional requirements shall become effective upon 
issuance of this modification. 

(A) Wastewater streams 

Parameter Location Minimum Frequency 

AOX 001, ASBl, and BPs2 
2,3,7,8-TCDD 001, ASB, and BPS 

monthly 
quarterly 

Type of Sample 

3-day composite3 
3-day composite 

After January 1, 1992, the monitoring frequencies are changed as follows: 

Parameter Location Minimum Frequency! 

AOX 001 
2,3,7,8-TCDD 001, ASB, and BPS 

weekly 
monthly 

Type of S~ 

3-day composite 
3-day composite 

(B) Primary and secondary waste sludge (prior to January 1, 1992) 

Parameter 

AOX 5 

2,3,7,8-TCDD 

Minimum Frequency 

monthly. 
quarterly 

(C) Primary waste sludge (after January 1, 1992) 

Parameter 

AOX 
2,3,7,8-TCDD 

Minimum Frequency~ 

weekly 
monthly 

(D) Secondary waste sludge (after January 1, 1992) 

Parameter 

AOX 
2,3,7,8-TCDD 

Minimum Frequency 

prior to sludge disposal 
prior to sludge disposal 

Type of Sampl~Q 

composite 
composite 

Type of Sample 

composite 
composite 

Type of Sample 

composite 
composite 

1 ASB is defined as influent to aerated stabilization basin. 

2 BPS is defined as combined bleach plant sewer. 

3 AOX and 2,3,7,8-TCDD samples shall be collected during the same 3-day 
period for comparative purposes 
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4 After June l, 1994, 'the Depart~ent may reduce the monitoring frequency 
if the frequency established by this permit is determined to be more 
than necessary to demonstrate compliance. 

5 Waste sludge shall be sampled for AOX by a method acceptable to the 
Department. 

6 As waste solids are drawn out of the primary clarifier and ASB, 
proportional samples shall be collected at regular intervals and 
combined to form a composite sample. That sample shall be mixed 
thoroughly prior to testing. 
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SCHEDULE C 

File Number: 36335 
Page: 6 of 7 Pages 

The following compliance schedules are added to Schedule C in Permit No. 
100413, as follows; 

Compliance Conditions and Schedules 

6. The permittee shall prepare a study plan for evaluating the mixing of 
plant effluent with ambient river water. That plan shall be submitted 
to the Department by August 1, 1990, for Department review and 
approval. The results of the mixing study shall be submitted to the 
Department by January 1, 1990, :'or use in evaluating the 
appropriateness of the existing mixing zone definition. The final 
mixing zone geometry will be established at the conclusion of the 
study. 

7. By June 4, 1992, the permittee shall be in compliance with the 2,3,7,8-
TCDD limitations established in Schedule A. Progress reports shall be 
submitted to the Department at the beginning of each calendar quarter 
beginning June l, 1990. These progress reports shall include 
information on process changes made to achieve compliance with the 
2,3,7,8-TCDD limitations. 

8. By June 4, 1993, the permittee shall be in compliance with the AOX 
limitation established in Schedule A. Progress reports shall be 
submitted to the Department at the beginning of each calendar quarter 
beginning June l, 1990. These progress reports shall include 
information on process changes made to achieve compliance with the AOX 
limitations. 
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SCHEDULE D 

File Number: 36335 
Page: 7 of 7 Pages 

The following Conditions shall be added to Permit No. 100413, Schedule D. 

8. The Adsorbable Organic Halogens (AOX) limitation established in 
Schedule A has been established by using Best Professional Judgement 
(BPJ) using data provided by the permittee and from other sources. If, 
after more extensive operational data is available, the Department 
determines that using highest and best practicable control technology 
for reducing chlorinated organic compounds will reduce the AOX even 
further or the Department determines that achievement of the 
established AOX limitation is net practicable, the permit will be re''. 
opened and new limits established which are based upon the additional 
data available. 

9. Unless approved by the Department, chemical agents or process 
materials containing pentachlorophenol, trichlorophenol, zinc, recycled 
oils, and dioxin precursors shall not be used at the pulp and paper 
mill. 

10. Once the new federal BAT effluent limits have been finalized, this 
permit may be re-opened to include all applicable effluent limits not 
already in the permit or more stringent than those presently in the 
permit. A time schedule for achieving those limits, within the. time 
frames established by the Clean Water Act, will also be added to the 
permit. 

P36335WM (CRW) (2/2/90) 
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Permit Number: 3751~ -J 
Ex\'iration Date: 9/30/88 
Fi e Number: 21328 
Page 1 of 5 Pages 

MODIFICATION 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WASTE DISCHARGE PERMIT 

Department of Environmental Quality 
811 S.W. Sixth Avenue 

Portland, OR 97204 
Telephone: (503) 229-5696 

Issued pursuant to ORS 468.740 and The Federal Clean Water Act 

ISSUED TO: 

James River II, Inc. 
Wauna Mill 
Rt. 2 Box 2185 
Clatskanie, OR 97016 

PUNT TYPE AND LOCATION: 

Bleached Kraft/Groundwood 
Pulp and Paper Mill 
Wauna, Oregon 

*WTP - Water Treatment Plant 

SOURCES COVERED BY THIS PERMIT: 

Outfall Outfall 
Type of Waste Number Location 

Process Effluent 001 R.M. 42 
Crawford Creek 002 R.M. 42 

*WTP 
& 

Log 

Filter Backwash 003 R.M. 
Boiler Blowdown 
Washer Effluent 004 R.M. 

RECEIVING SYSTEM INFORMATION: 

Basin: Lower Columbia River 
Sub-Basin: Clatskanie 
Stream: Columbia 

42 

42 

Hydro Code: 10 - - COLD 42.0 D 
County: Clatsop 

EPA REFERENCE NO: OR-000079-5 

Quality 

L~. Taylor, Administritor Date 

ADDENDUM NO.l 

NPDES Permit 3754-J (OR-000079-5) is modified to address toxic chemicals in the 
treated effluent. New conditions are added to Schedule A, B, C & D. 
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SCHEDULE A 

File Number: 213~ 

Page: 2 of 5 p. es 

The following limitations are added to Schedule A of Permit Number 754-J. 

Effective June 4, 1992: 

Parameters Location Annual Ave.Loadingl 

2,3,7,8-TCDD2 001 8.82 x lo-7 lb per day3 
(0.4 mg per day) 

Effective June 4, 1993: 

Parameter Location 30 Day Ave.Loading 

001 3.0 lb per air dried ton 
(1.5 kg per metric ton) 

1 The annual average shall be the average of all analytical results from 
samples collected during the calendar year. 

2 2,3,7,8-TCDD is defined as 2,3,7,8-tetrachlorodibenzo-p-dioxin. EPA method 
1613 or an equivalent method acceptable to the Department shall be used to 
analyze for 2,3,7,8-TCDD. Both the suspended and dissolved fractions of the 
wastewater shall be included in the analysis. 

3 This loading limitation is based upon a draft Waste Load Allocation (WLA) 
for the Columbia River developed by the Environmental Protection Agency. 
Once the WLA has been finalized, this limitation will be increased or 
decreased to reflect the final WLA. Compliance will be determined by direct 
measurement of the mass discharge rate of 2,3,7,8-TCDD from 001 or by 
calculating the mass discharge rate. The calculated mass discharge rate is 
defined as the difference between the mass rate of 2,3,7,8-TCDD discharged 
from the bleach plant sewers and the mass rate of 2,3,7,8-TCDD removed from 
the treatment works through removal of primary and secondary sludge. 

4 AOX is defined as Adsorbable Organic Halogens. The analytical method to be 
used is the SCAN·W 9:89 protocol described by the Scandinavian Pulp, Paper, 
and Board Testing Committee or an equivalent method acceptable to the 
Department. Both the suspended and dissolved fractions of the wastewater 
shall be included in the analysis. The allowable loading is based upon the 
30 day average production of bleached pulp in air dried tons. 
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SCHEDULE B 

File Number: 21328 
Page: 3 of 5 P_ages 

The following monitoring requirements are added to Permit No. 3754-J Schedule B. 
These additional requirements shall become effective upon issuance of this 
modification. 

(A) Wastewater streams 

Parameter 
AOX 

2,3,7,8-TCDD 

Location 
001 and BPsl 
001 and BPS 

Minimum Frequency 
monthly 
quarterly 

Type of Sample 
3-day composite2 
3-day composite 

After January 1, 1992, the monitoring frequencie_s are changed as follows: 

Parameter 

AOX 
2,3,7,8-TCDD 

Location 

001 and BPS 
001 and BPS 

Minimum Freguency5 

weekly 
monthly 

Type of Sample 

3-day composite 
3-day composite 

(B) Primary and secondary waste sludge (prior to January 1, 1992) 

Parameter 

Aox3 
2,3,7,8-TCDD 

Minimum Frequency 

monthly 
quarterly 

Type of Sample4 

Composite 
Composite 

(B) Primary and secondary waste sludge (after January l, 1992) 

Parameter 

AOX 
2,3,7,8-TCDD 

Minimum Freguencys 

weekly 
monthly 

1 BPS is defined as the combined bleach plant sewer. 

Tvoe of Sample 

Composite 
Composite 

2 AOX and 2,3,7,8-TCDD samples shall be collected during the same 3-day 
period for comparative purposes. 

3 Waste sludge shall be sampled for AOX by a method acceptable to the 
Department. 

4 Waste sludge from the primary and secondary clarifiers shall be analyzed 
separately. As waste sludge is drawn out of a clarifier, proportional 
samples shall be collected at regular intervals and combined to form a 
single composite sample, then.mixed thoroughly prior to testing. 

5 After June 1, 1994, the Department may reduce the monitoring frequency if 
the frequency established by this permit is determined to be more than 
necessary to demonstrate compliance. 
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File Number: 21328 
Page: 4 of 5 Pages 

Schedule C is added to Permit No. 3754-J, as follows: 

SCHEDULE C 

Compliance Conditions and Schedules 

1. The permittee shall prepare a study plan for evaluating the mixing of plant 
effluent with ambient river water. That plan shall be submitted by August 
l, 1990, for Department review and approval. The results of the mixing 
study shall be submitted to the Department by January 1, 1991, for use in 
evaluating the appropriateness of the existing m1x1ng zone definition. The 
final mixing zone geometry will be established at the conclusion of the 
study. 

2. By June 4, 1992, the permittee shall be in compliance with the 2,3,7,8-
TCDD limitations established in Schedule A. Progress reports shall be 
submitted to the Department at the beginning of each calendar quarter 
beginning June l, 1990. These progress reports shall include information on 
process changes made to achieve compliance with the 2,3,7,8-TCDD 
limitations. 

3. By June 4, 1993, the permittee shall be in compliance with the AOX 
limitation established in Schedule A. Progress reports 'shall be submitted 
to the Department at the beginning of each calendar quarter beginning June 
l, 1990. These progress reports shall include information on process 
changes made to achieve compliance with the AOX limitations. 
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File Nwnber: 21328 
Page: 5 of 5 Pages 

SCllEDULE.D 

The following Conditions shall be added to Permit No. 3754-J, Schedule D. 

7. The Adsorbable Organic Halogens (AOX) limitation established in Schedule A 
has been established by using Best Professional Judgement (BPJ) using data 
provided by the perrnittee and from other sources. If, after more extensive 
operational data is available, the Department determines that using highest 
and best practicable control technology for reducing chlorinated organic 
compounds will reduce the AOX even further or the Department determines that 
achievement of the established AOX limitation is not practicable, the permit 
will be re-opened and new limits established which are based upon the 
additional data available. 

8. Unless approved by the Department, chemical agents or process materials 
containing pentachlorphenol, trichlorophenol, zinc, recycled oils, and 
dioxin precursors shall not be used at the pulp and paper mill. 

8. Once the new federal BAT effluent limits have been finalized, this permit 
may be re-opened to include all applicable effluent limits not already in 
the permit or more stringent than those presently in the permit. A time 
schedule for achieving those limits, within the time frames established by 
the Clean Water Act, will also be added to the permit. 

P21328WM (CRW) (2/5/90) 
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Expiration Date: 6 30/89 
Permit Number: 385S-J 
File Number: 84069 
Page 1 of 7 Pages 

MODIFICATION 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WASTE DISCHARGE PERMIT 

Department of Environmental Quality 
811 S.W. Sixth Avenue 

Portland, OR 97204 
Telephone: (503) 229-5696 

Issued pursuant to ORS 468.740 and The Federal Clean Water Act 

ISSUED TO: 

City of St. Helens 
P.O. Box 278 
St. Helens, OR 97051 

PLANT TYPE AND LOCATION: 

SOURCES COVERED BY THIS PERMIT: 

Type of Waste 

Bleached Kraft Pulp 
and Paper Mill 
Process Effluent & 
Treated Municipal 
Wastewater 

Outfall 
Number 

001 

Outfall 
Location 

R.M. 86 

RECEIVING SYSTEM INFORMATION: 

Primary Municipal Treatment 
Plant plus Combined Industrial 
Aerated Lagoon 

Basin: Lower Columbia River 
Sub-Basin: Clatskanie 
Stream: Columbia 

St. Helens, OR 

EPA REFERENCE NO: OR-002083-4 

Hydro Code: 10 - - COLU 86.0 D 
County: Columbia 

Quality. 

f E.B 
Date 

ADDENDUM NO. 1 

NPD.ES Permit 3855-J (OR-002083-4) is modified to address toxic chemicals in 
the treated effluent. New conditions are added to Schedules A, B, C & D. 
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SCHEDULE A 

File Number: 84069 
Page: 2 of 7 Pages 

The following limitations are added to Schedule A of Permit Number 3855-J. 

Effective June 4, 1992: 

Parameters Location 

2,3,7,8-TCDD2 001 

Effective June 4, 1993: 

Parameter Location 

Aox4 001 

Annual Ave.Loadingl 

l.lO_x lo-6 lb per day3 
(0.5 mg per day) 

30 Day ~Ve.Loading 

3. 0 lbs pe.r air dried tons 
(1.5 kg per air dried metric ton) 

1 The annual average shall be the average of all analytical results from 
samples collected during the calendar year. 

2 2,3,7,8-TCDD is.defined as 2,3,7,8-tetrachlorodibenzo-p-dioxin. 

3 The loading limitation for 2,3,7,8-TCDD is based upon a draft Waste 
Load Allocation (WLA) for the Columbia River developed by the 
Environmental Protection Agency. Once the WLA has been finalized, this 
limitation will be increased or decreased to reflect the final WLA. 
The WLA is based solely on the contribution of 2,3,7,8-TCDD by Boise 
Cascade Corporation into the permittee's treatment works. Until 
further information is available, the' Department assumes that the 
reduction of 2,3,7,8-TCDD, as wastewater passes through the treatment 
works, is 10 percent. The permittee is in compliance with the 
specified loading limitation if: (a) the mass discharge rate of 
2,3,7,8-TCDD measured directly at 001 is less than or equal to the WLA, 
or (b) the permittee provides data to the Department (according to the 
analytical and monitoring procedures established in this permit) 
showing that the contribution of 2,3,7,8-TCDD by Boise Cascade 
Corporation to the perrnittee's treatment works is less than or equal to 
1.1 x WLA (1.21 x 10-6 lbs per day, 0.55 mg per day). 

4 AOX is defined as Adsorbable Organic Halogens. 

5 The loading limitation for AOX is based solely on the contribution of 
AOX by Boise Cascade Corporation into the permittee's treatment works. 
It is based on best professional judgement as discussed in Schedule D. 
Until further information is available,'the Department assumes that the 
reduction of AOX, as wastewater passes through the treatment works, is 
20 percent. The permittee is in compliance with the specified loading 
limitation if: (a) the mass discharge rate of AOX measured directly at 
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File Number: 84.06:1 
Page: 3 of 7 Pages 

001 is less than or equal to 3.0 lbs per air dried tori of bleach pulp 
produced by Boise Cascade Corporation, or (b) the permittee provides 
data to the Department (according to the analytical and monitoring 
procedures established in this permit) showing that the contribution of 
AOX by Boise Cascade Corporation to the permittee's treatment works is 
less than or equal to 1.2 x 3.0 lbs per air dried ton of bleached pulp 
produced (3.6 lbs per air dried ton, 1.80 kg per air dried metric ton). 

Analytical Procedures 

EPA method 1613 or an equivalent method acceptable to the Department shall 
be used to analyze for 2,3,7,8-TCDD. Both the suspended and dissolved 
fractions of the wastewater shall be included in the analysis. 

SCAN-W 9:89 described by the Scandino.·,ian Pulp, Paper, and Board Testing 
Committee or an equivalent method acceptable to the Department shall be used 
to analyze for AOX. Both the suspended and dissolved fractions of the 
wastewater shall be included in the analysis. 

Procedure for determining the concentration of 2.3.7.8-TCDD in the bleach 
plant sewer . . 

A detection limit (DL) shall be determined for each sample. 

A bleach plant effluent target concentration (TC) shall be determined from 
the following equation. 

TC (ppq) -

[1.1 * WLA (lb/day)] / [bleach plant effluent flow (mgd) * (8.34 x 10-9)} 

If the DL is found to be greater than the TC, the analysis is considered 
invalid and the sample shall be reanalyzed. 

If the DL is found to be less than or equal to the TC: (a) samples that 
yield a concentration greater than or equal to the DL shall be reported as 
the measured concentration, (b) samples that yield a non-detectable 
concentration shall be reported as the DL. 

Procedure for determining the loading of 2.3,7,8-TCDD from the bleach plant 
sewer 

The concentration of 2,3,7,8-TCDD determined above shall be used with the 
effluent flow rate of the bleach plant effluent to calculate the bleach 
plant loading. 

c - 15 



Monitoring Procedures 

File Number: 84069 
Page: 4 of 7 Pages 

The monitoring procedures for determining the contribution of 2,3,7,8-TCDD 
and AOX by Boise Cascade Corporation into the permittee's treatment works 
are outlined below. 

Effective upon issuance of this permit modification: 

Parameter 

AOX 
2,3,7,8-TCDD 

Location 

BP Sb 
BPS 

Effective January l, 1992: 

Parameter 

AOX 
2,3,7,8-TCDD 

Location 

BPS 
BPS 

Minimum Freguencya 

monthly 
quarterly 

Minimum Freguencya 

weekly 
monthly 

Type of Sample 

3-day composite 
3-day compositec 

Type of Sample 

3-day composite 
3-day compositec 

a After June 1, 1994, the Department may change the monitoring frequency 
if the frequency established by this permit is determined to be more 
than necessary to demonstrate compliance. 

b BPS is defined as the combined bleach plant sewer. 

c AOX and 2,3,7,8-TCDD samples shall be collected during the same 3-day 
period for comparative purposes. 
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File Number: 84069 
Page: 5 of 7 Pages 

SCHEDULE B 

The following monitoring requirements are added to Schedule B of Permit No. 
3855-J. They shall become effective upon issuance of this modification. 

Parameter 

AOX 
2,3,7,8-TCDD 

Location 

001 
001 

Minimum Frequency 

monthly 
quarterly 

Type of Sample 

3-day composite 
3-day composite 

Secondary sludge removed from the stabilization basin shall be analyzed for 
AOX and 2,3,7,8-TCDD prior to disposal. Representative sampling shall be 
ensured by compositing samples of the waste sludge and thoroughly mixing 
prior to testing. 
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File Number: 84069 
Page: 6 of 7 Pages 

SCHEDULE C 

The following compliance conditions and schedules are added to Schedule C of 
Permit No.3855-J. 

Compliance Conditions and Schedules 

5. The permittee shall prepare a study plan for evaluating the mixing of 
plant effluent with ambient river water. That plan shall be submitted 
to the Department by August 1, 1990, for Department review and 
approval. The results of the mixing study shall be submitted to the 
Department by January 1, 1991, for use in evaluating the 
appropriateness of the existing mixing zone definition. The final 
mixing zone geometry will be esto.blished at the conclusion of the 
study. 

6. By June 4, 1992, the permittee shall be in compliance with the 2,3,7,8· 
TCDD limitation established in Schedule A. Progress reports on the 
reduction of 2,3,7,8-TCDD shall be submitted to the Department at the 
beginning of each calendar quarter beginning June 1, 1990. 

7. By June 4, 1993, the permittee shall be in compliance with the AOX 
limitation established in Schedule A. Progress reports on the 
reduction of AOX shall be submitted to the Department at the beginning 
of each calendar quarter beginning June 1, 1990. 
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SCHEDULED 

File Number: 8406 
Page: 7 of 7 P&ges 

The following Conditions shall be added to Permit No. 3855-J, Schedule D. 

3. The Adsorbable Organic Halogens (AOX) limitation established in 
Schedule A has been established by using Best Professional Judgement 
(BPJ) using data provided by the permittee and from other sources. If, 
after more extensive operational data is available, the Department 
determines that using highest and best practicable control technology 
for reducing chlorinated organic compounds will reduce the AOX even 
further or the Department determines that achievement of the 
established AOX limitation is not practicable, the permit will be re
opened and new limits establisheJ which are based upon the additional 
data available. 

4. Once the new federal BAT effluent limits have been finalized, this 
permit may be re-opened to include all applicable effluent limits not 
already in the permit or more stringent than those presently in the 
permit. A time schedule for achieving those limits, within the time 
frames established by the Clean Water Act, will also be added to the 
permit. 

P84069WM (CRW) (2/5/90) 
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I 
Department of Environmental Quality 

I 811 SW SIXTH AVENUE, PORTU\NO, OREGON 97204-1390 PhQf;E i5031229-c396 

A FOLLOW-UP ON PUBLIC COMMENTS RECEIVED REGARDING THE ... 

Yater Quality Waste Discharge Permit Modifications 

Who Are The 
Permittees: 

What Do The 
Permits Require: 

Notice Issued: 2/5/90 

The Department has finalized and issued the 
permit modifications for controlling dioxin and other 
chlorinated organics at the three bleached kraft pulp 
mills in Oregon. They are James River II at Wauna, Pope 
& Talbot at Halsey, and Boise Cascade which discharges 
its wastewater through the City of St. Helens waste 
treatment system. 

After reviewing the comments received during 
the public participation pro~ess, the permit 
modifications have been changed in the following ways: 

(1) The discharge limits for dioxin in the previous 
draft modifications were based upon a calculation of an 
allowable discharge concentration which could meet an 
in-stream water quality standard of 0.013 parts per 
quadrillion (ppq) at the existing mixing zone boundary. 
Those limitations would eventually be replaced with a 
waste load allocation to be established by EPA through 
the process of evaluating total maximum daily loads 
(TMDLs) for the Columbia Basin. The final permit 
establishes a waste discharge limitation which is based 
upon the EPA "draft" waste load allocation. The final 
waste load allocation for,each of the mills will be put 
into the permits after EPA finalizes them. 

(2) The draft permits indicated compliance could be 
demonstrated if the dioxin concentration at the combined 
bleach plant sewer was non-detectable, with the level of 
detectability established at 10 ppq. Recognizing that 
the detection levels for dioxin are likely to improve 
over the life of the permit, the final permits provide 
for the permittee to demonstrate compliance by 
measuring the quantity of dioxin in the bleach plant 
sewer less the quantity that is removed through the 
treatment system. This established an actual target 
value to be achieved at the bleach plant sewer rather 
than assuming compliance if the level is non-
detectable. 
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What Happens 
Now: 

IW\WC6168 

(3) The monitoring frequency has been clarified with 
the frequency increasing after January 1, 1992. 

(4) Other permit ·conditions in the draft permits, which 
were unrelated to dioxin or other chlorinated organics, 
have been removed from the final permit modifications in 
order to narrow the issues involved. 

According to Oregon Administrative Rules (OAR) 
340-45-055, Department initiated permit modifications go 
into effect 20 days from the date of mailing of the 
notice to the permittee. Therefore, these modifications 
will become effective February 26, 1990, unless within 
that time a hearing is requested before the Conunission. 

Copies of the final permit modifications are available 
upon request. 

A complete transcript of the hearing record is 
available for inspection at: 

The Department of Environmental Quality 
Water Quality Division 
811 S.W. Sixth Avenue 
Portland, OR 97204 
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Agency 

&EPA 

\.. .,,,l•'.' , , ,I 

1200 Si)(tll Avonuu, VVL.l-:13':ol 
~ ·t.lO!llfl VVA 06101 

[JEC '. . : 

Lydia Taylor, Division Administrator 
Water Quality 
Department of Environmental Quality 
Executive Building 
811 SW Sixth Avenue 
Portland, OR 97204 

Subject: Columbia River TMDL for Dioxin 

Dear Lydia, 

/ 

,( 

01aqon 
WCJ'.;)Ung!nn 

Attachment D 
-· . , , 

Enclosed is a summary of agency roles and responsibilities relating to the 
development and implementation of a TMDL for dioxin for the Columbia River. 
This has been revised in response to the concerns expressed by the state 
agencies. Also enclosed is the proposed TMDL for your review. Please note 
that, in order to keep the TMDL process on track, comments will be needed 
quickly so that we can all agree on a TMOL by January 26, 1990. 

Enclosures 

Sincerely, . 
//' ... '/·. 

/::.ff/_: [le v1-v,. t /.· L 
L 

Tom Wilson, Chief 
Officw of Water Planning 
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Introduction. 

COLUl\1IlIA RIVER 
DIOXIN TMDL 

Agency 
Roles and Responsibilities 

At the request of the states of Oregon, Idaho, and Washington, EPA is assuming a 
larger than normal role in the development of a dioxin TMDL and related NPDES 
permit revisions for the Columbia River. The states' request is based upon the · 
complexity of this issue, the interstate nature of the Columbia River, and the need for 
consistency between the three states. 

For reference, the states' statutory responsibilities under Section 303 of the Clean \Yater 
Act are to develop and adopt Tl\!DLs; submit those TMDLs to EPA for approval; and 
revise appropriate !\PDES permits to ensure that the pollutant load limits set in the 
TMDLs are not exceeded. (Since the NPDES program has not been delegated to 
Idaho, EPA is responsible for issuing revised permits in that state.) 

EPA's primary statutory responsibility is to ensure interstate consistency and to develop 
TMDLs and revised permits where the states fail to do so. EPA must also provide 
technical assistance and review and approve 5tate-developed TMDL~. 

The revised responsibilities, and the target dates for completing each action, are as 
follows: 

Develop Proposed TMDL. (Dec 22, 1989) 

EPA will provide a proposed TMDL to each state by December 15, 1989. This 
TMDL will define the maximum dioxin load capacity for the Columbia River; 
identify known and potential dioxin sources; propose an allocation of that load 
among point sources, nonpoint sources, and background (including an appropriate 
margin of safety and a reserve for future growth). 

State Review ot Proposed TMDL. (Jan 26, 1990) 

States will have until January 26, 1989 to either concur with EPA's proposed 
TMDL or to negotiate agreement among themselves on desired revisions. If the 
states cannot reach agreement, EPA will make any revisions it considers 
appropriate and issue a proposed TMDL for public hearing. 

Issue Proposed TMDL/Notice of Public He:iring. (Feb 2, 1990) 

This would start :i 30 d:iy public comment period. Notice of the proposed TMDL 
should be issued by each state and EPA, with distribution of the proposed TMDL 
by each agency as needed. The public meeting will be held in Vancouver, Wa. 
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Hold Public Hearing on Proposed TMDL. (Feb 22, 1990) 

Presuming EPA and the states agree on the proposed TMDL, the Vancouver, 
Wa., public hearing will be a joint state/EPA hearing. Ecology has agreed to the 
take the lead in setting up the meeting. Any draft permits issued for public 
review by that date will also be pan of that hearing. 

Close Public Comment Period. (Mar 5, 1990) 

Self-explanatory 

Develop Final TMDL. (Mar 16, 1990) 

EPA will, in consultation with the states, determine if any revisio"ns to the 
proposed TMDL are necessary as a result of the public hearing. Each state will 
then have the option of adopting the final TMDL itself or of having EPA 
e.stablish it as the basis for permit development for them. 

Develop Oran Permits. (Dec '89 - Mar '90) 

The states of Oregon and Washing:on will develop draft permits for pulp mills in 
their respective states. EPA will develop a draft permit for the one pulp mill in 
Idaho. Initial draft permits will be based on the dioxin limits established in the 
proposed TMDL, but subject to revision based ·upon the final TMDL limits. 
States will hold public hearings as appropriate on each subsequent individual 
permit. 

Develop Final Permits. (Feb - Jun 1990) 

Final permits are due from Oregon no later than February 4, 1990. Final permits 
are due from W~hington no later than June 4, 1990, but are expected by April 
30. EPA will develop the Idaho permit. 
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TOTAL MAXIMUM DAILY LOAD 

FOR 

TCDD IN THE COLUMBIA RIVER 

Fact Sheet and Evaluation 
December 22, 1989 

Developed pursuant to the provisions of the Clean Water Act, 33 U.S.C. § 1251, ''' .S.\'..Q, 
as amended by the Water Quality Act of 1987, P.L 100-4. 
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1. SCOPE 

TOTAL MAXIMU!\1 DAILY LOAD 
FOR 

TCDO IN THE COLUMBIA RIVER 

Fact Sheet and Evaluation 

This TMDL covers the following segments, parameters, and source categories: 

WATER QUALITY LIMITED SEGMENTS: 

Columbia River 
n " (RM 0 309) 
" " (RM 0 86) 
" " (RM 86 120) 
n " (RM 247 309) 
" " (RM 309 596) 

Snake River (RM 0 - 139) 
" " 
II II 

Willamette River (RM 0 - 175) 

WQ STANDARD NOT ATIAINED: 

2,3,7,8 - tetrnchlorodibenzo-para-dioxin (2,3,7,8-TCDD) 

SOURCE CATEGORIES COVERED: 

Source 
Category 

Allocation 
me Source Description 

Upstream Inputs 

APPLICABLE RULES: 

WAC 173-201-047 
WAC 173-201-080(19) 
OAR 340-4l-205(2)(p) 
OAR 340-4!-445(2)(p) 
OAR 340-41-645(2)(p) 
WAC 173-201-080(20) 
WAC 173-201-047 
WAC 173-201-080(97) 
IDAPA 16.01.2200 
OAR 340-41-445(2)(p) 

0 
1 
2 
3 
4 
5 
6 
7 

LA 
WLA 
WLA 
WLA 
WLA 
WLA 

Pulp & Paper Mills Chlorine Bleaching 

LA 
LA 

Pulp & Paper Mills Non-Chlorine Bleaching 
Municipal Wastewater Treatment Plants 
Other Point Source 
Port Activities 
Urban Areas 
Other Nonpoint Source 

- 2 • 
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2. BACKGROUND 

The Columbia River is currently water quality limited for dioxin (2,3,7,8-TCDD). 
Both the Oregon Department of Environmental Quality and the Washington 
Department of Ecology included the lower Columbia River on the Federal Cle:in Water 
Act (CWA) § 304(1) short list because of discharges of 2,3,7,8-TCDD from existing 
bleached kraft pulp mills. Segments identified on the § 304(1) short list are areas which 
do not meet water quality standards for§ 307(a) priority pollutants due substantially to 
point source discharges. The listing of the lower Columbia River is based on data 
describing concentrations of 2,3,7,8-TCDD in fish tissue below bleached kraft pulp mills 
as well as measured concentrations of 2,3,7,8-TCDD in effluents and treatment plant 
sludges at these mills. 

Section 303(d)(l)(C) of the Clean Water Act requires each state to establish total 
maximum daily loads (TMDLs) on water quality limited segments for :::pproprinte 
pollutants of concern. This provision states that the TMDL: 

"shall be establisl)ed at a level necessary to implement the applicable water 
quality standards with seasonal variations and a margin cf sa!cty w!Jich t2.kcs intu 
account any lack of knowledge concerning the relationship between effluent 
!imitations and water quality." 

The TMDL describes th" implementation plan needed to achieve water quality 
standards using an appropriate margin of safety. The TMDL process defines the 
allocation of loads to point sources, non point sources, and background. The CW A also 
requires the development of individual control strategies (ICS's) for point sources 
identified on the § 304(1) short list. The ICS's need to produce a reduction in the . 
discharge of toxic pollutants from these point sources and must be sufficient to achieve 
applicable water quality standards. 

Federal regulations (40 CFR, § 123.46) require each state to issue final NPDES 
permits to EPA no later than February 4, 1990. This deadline applies to facilities 
identified on a §304(1) short list which has been approved by EPA. The revised NPDES 
permit serves as the ICS for each source. In the case TCDD and the Columbia, the 
February 4, 1990 deadline applies to three Oregon bleached kraft pulp mills. There are 
multiple sources of 2,3,7,8-TCDD to. the Columbia River which originate in four states 
(Idaho, Montana, Oregon, and Washington) as well as in British Columbia. As a result, 
a TMDL is needed to evaluate the overall effectiveness of the ICS's towards achievin1~ 
water quality standards. This document describes the process used for setting this · 
TMDL 
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Process 

The process for developing the TMDL for 2,3,7,8-TCDD on the lower Columbia 
River consists of several components. These include: 

o define the loading caplliib' of the river at key points 

o identify sources which potentially contribute loads of 2,3,7,8-TCDD 

o allocate loads to point sources, NPS, and background 

o implement the TMDL through WQ management plans and NPDES permits 

Because of statutory deadlines identified under§ 304(1), a TMDL for 2,3,7,S
TCDD on the lower Columbia is needed to ensure that individual control strategies will 
lead to the attainment of water quality standards. The TMDL will guide the review of 
ICS efforts and the development of NPDES permits. Recognizing time constraints. 
§ 303(d) states that a margin of safety should be used which takes into account anv lac~ 
of knowledge. Thus, the law indicates that the TMDL process should move forward 
using availabl!! information. 

The margin of safety can be applied in different ways. One approach is to c:se 
conservative assumptions with respect to sources or fate mechanisms. The regulatory 
agencies can also decide to provide for some reserve capacity and not to allocate the 
total available load. As new information becomes available in the future, the TMDL 
can be refined. 

3. LOADING CAPACITY 

By definition (40 CFR, § 130.2), the TMDL is the sum of the individual wasteload 
allocations (WI.As) for point sources and load allocations (LAs) for nonpoint sources 
and natural background. WLAs and LAs represent the allocated portions of a receiving 
water's loading capacity. The loading capacity is the greatest amount of loading that the 
river can receive without violating water quality standards. To determine the 
appropriate loading capacity available for allocation requires the following information: 

o the water quality standard for 2,3,7,8-TCDD applicable 10 the Columbia River. 

· o the river now used as the basis to define the "loading capacity" of the Columbia 
River at key locations. 
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W;tter Quality Standard 

Both Oregon and Washington have adopted water quality standards for toxic 
substances which apply to the Columbia River. Washington has identified the Columbia 

. River from the mouth to the Oregon - Washington border (river mile 309.3) ns a Class 
A stream. Because there is a bleached kraft pulp mill in Idaho, rules applic.ible to the 
Snake River must also be considered. \Vashington's rules which apply to toxic 
substances are found in WAC 173-201-047. The narrative part of the rule indicates th.it: 

"Toxic substances shall not be introduced above natural background levels in 
waters of the state which may adversely affect characteristic water uses, cause 
acute or chronic conditions to the aquatic biota, or adversely affect public health" 

Appropriate concentrations for toxic substances in Washington are to be determined in 
consideration with EPA's Quality Criteria for Water (1986). 

Oregon has adopted numeric criteria for 2,3,7,8-TCDD. Table 20 of Oregon , 
Administrative Rules (OAR) Chapter 340, Division 41 summarizes water quality criteriJ 
for toxic substances applicable to all basins. This includes the Columbia River from its 
mouth to river mile 309. 111e concentration for 2,3,7,8-TCDD listed in Table 20 is 
based on EPA's Quality Criteria for 'Yater (1986). For 2,3,7,8-TCDD, the criterion 
identified is 0.000013 ng/L, or 0.013 parts per quadrillion (ppq). This value rep re.cc~" 
an ambient water concentration needed to protect human health. It considers the 
consumption of both contaminated water as well as fish or other aquatic organisms. The 
criteria adopted by the Commission is based on the 10-' risk level which means the 
probability of one excess cancer case per one million people at the stated concentration. 

Ri"er Flow 

The loading capacity of a stream is determined using the water quality criteria 
value and a river flow. For conventional pollutants, loads are typically given in pounds 
per day. In the case of 2,3,7,8-TCDD, loads have been expressed as milligrams (mg) per 
day which are calculated a~ follows: 

Load (mg/day) = 0.00245 • Concentration (ppq) • Flow (cfs) 

The river flow used to calculate the loading capacity focuses on the r:1tionale behind ti;e 
development of the criteria for 2,3,7,8-TCDD. The criteria value has been determined 
using a risk level of 10-' for human exposure over a 70 year life expcqancy. As a resu:1, 
the annual median flow is used to calculate the lo:.iding capacity. The median now 
represents a middle value where half the flows are above and half below. Extremes in 
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flow, such as floods, do not affect the median value. Thus, the median flow is 
considered most appropriate for considering human exposure mechanisms. Table 
summarizes the loading capacity for 2,3,7,8-TCDD in the Columbia Uiver system at 
several key points. 

Table I. Loading Capacity for TCDD in the Columbia River System 

Location 

Columbia River at McNary Dam 
Columbia River at The Dalles 
Columbia River at Vancouver 
Columbia River near Prescott 
Columbia River below Longview 

Snake River near Clarkston 
Willamette River at Harrisburg 
Willamette River at Portland 

4. EXISTING CONDITIONS 

Median 
Flow 
( cfs) 

.140,000 
156,000 
162,000 
178,000 
190,000 

31, 100 
8, 130 

20,900 

Areas of Concern 

Loading 
Capacity 
(mg/day) 

4.5 
5.0 
5. I 
5.7 
6.0 

I. 0 
0.3 
0.7 

Polychlorinated dibenio-para-dioxins are produced mainly as a result of human 
activities. Potential sources include the manufacture of chlorinated herbicides, the 
combustion of domestic and industrial wastes, and the production of bleached kraft pulp. ·· 

In 1987, EPA initiated a National Bioaccumulation Study (NBS). This effort was 
designed to gather screening information on the prevalence and concentrations of 
selected toxic compounds in fish tissue and other aquatic organisms. This study was 
conducted on a broad scale across the United States. Sampling sites included relatively 
undisturbed background areas, streams below industrial, agricultural, and urban 
activities, and segments below mills using chlorine to bleach pulp. The lab analysis of 
the tissue collected for the NBS included testing for 2,3,7,8-TCDD. Figure 1 shows 
relative levels of 2,3,7,8-TCDD in tissue as aggregated by potential source category. As 
can be seen, the category with the highest levels is bleached_ kraft pulp mills. 
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Within EPA Region 10, a number of samples were collected in the Columbia 
River Basin. Tables A-2 and A-3 summarize this information. The general patterns 
identified in the NBS data are reflected in the Region 10 samples. 

In EPA Region 10, eight bleached kraft mills currently discharge to :he Columbia 
River system. These mills, one in Idaho, four in Washington, and three in Oregor.. :.!re 
shown in Figure 2. The eight mills currently produce over 6,000 tons per day of 
bleached kraft pulp. Production estimate fnr bleached kraft pulp ba,et.l on current 
NPDES permit limits are shown in Figure 3. 
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In 1987, an El'J\ /Paper lndu~.try Cooperative Dioxin Scrcclling Study""' 
initiated which looked at.104 bleached kraft pulp mills ill the United States. l'rcli11c;;:c.·:· 
results from this study are ~hown in Table 2. These results can be used to estimate 1!>: 
current cumulative load of 2,3,7,8-TCDD discharged from seven of the eight mills usin"' 
data from the 104 mill study (Note: the James River Camas mill W<LS rcsamplcd due '. 1 

lab analytical problems, follow-up results arc not yet available). Figure -1 depicts t!1is 
load relative to loading capacities estimated for the annual average and median Oows. 
The calculated load is over 40 mg/day. This is more than seven times greater tbn a 
loading capacity at 190,000 cfs (the estimated annual median flow al Bradwood -- rivec 
mile 38). figure 5 shows the distribution of individual loads for each of the mills. 

Mi I l 
No. 

1 
2 
3 

' 5 
6 
7 
8 

Table 2. Region 10 Columbia River Basin Pulp Mills 
Using Chlorine Bleach Kraft Process 

BI each 
?roduction Total Bleach Effluent Stud;c Load 

Fa.;: i l i ty Lccation (tons/day) (mgd) (mgd) (F?<) (ppt) (r::;;/d.J· ... ,' 

Potlatch Clewiston) 1509 37.4 18.7 iS .o 78.0 
Boise Cascade (Ual lut a} ?04 16.9 3.6 360.0 70.0 
Junes River- II ccamas) 1071 S9.0 8.0 fi:J ( 25) 12.0 
Pope & Talbot (Halsey) 550 13. 7 7.0 3:J.O 3i .0 
Boise Cascade C St. Helens} 1035 38.4 17.0 2~.o 4.2 
Longview fiber (Longview) 298 62.3 8.0 4.6 69.:J 
l.leycrhaeuser (Longview) 565 49.9 4.2 9.3 25.C 
Ja.~s River II ( \Jat.na) 796 37.7 9.6 15.0 42.:) 

Tc ta l 6728 

Figure 4. Cumulative 2,3,7,8-TCDD Lo::d 
(from 104 mill study) 
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5. ALLOCATION APPROACH 

Apportionment to Source Categories and Reserve Capacity 

3 

The TMDL process distributes portions of the stream's loading capacity to 
various point and nonpoint sources including background conditions. Decisions on 
actual allocations depend· on the amount of available data. TI1e Water Quality 
Management Regulations [40 CFR, § 130.2] state that: 

"Load allocations are best estimates of the loading, which may, range from 
reasonably accurate estimates to gross allotments, depending on the availablilty of 
data and appropriate techniques for predicting the loading." 

For the purposes of developing a TMDL with appropriate allocations for 2,3,7,8-
TCDD, a list of potential sources has been identified. This list includes major tributary 
streams carrying upstream inputs, bleached kraft pulp mills, major municipal wastewater 
treatment plants with industrial inputs, and areas of dredging activities where 2,3,7,8-
TCDD present in sediments from past practices or upstream inputs could be released. 
These sources appear in Table 3. The approach used for 2,3,7,3-TCDD in the Columhi:1 
River is to first allocate portions of the loading capacity to groups of source categories. 
Once each group has an identified portion, individual WIAs and LAs can be assigned. 
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Table 3 wmmarizes percentages allocated to each source group which incluJe, an 
identified reserve capacity. The intent of the reserve capacity is to account fL1r 
uncertainty in the data anJ to accomodate future growth. 

Table 3. Apportionment ofLoading Capacity to Source Categories 

Allotment 
(mg/day) 

3.0 

I. 5 

l . 5 

Percent o( 
Loading 

Canacity .. 

so 

25 

25 

Source Description 

Pulp & Paper Mills -- Chlorine Bleaching 

Other Potential.Sources (Point & NPS) 
Upstream Inputs 
Pulp&Paper Mills -- Non-Chlorine Bleaching 
Municipal Wastewater Treatment Plants 
Other Point Sources 
Port Activities 
Nonpoint Source Urban Areas 
Other Nonpoint Source 

Resecve Capacity 

The percent reported is relative to the total available loading capacity in the 
Columbia River as measured at Bradwood (River Mile 38). 

Attenuation 

Losses of 2,3,7,8-TCDD can occur through sedimeqtation and through uptake by 
aquatic organims. Very little data is readily available to quantitatively describe this 
attenuation in the Columbia River system. However, assumptions need to be made. 
The Clean Water Act specifically states that TMDL's shall be established with a margin 
of safety which takes into account any lack of knowledge. For the purposes of this 
analysis, it is assumed that attenuation does not occur. Thus, all 2,3,7,8-TCDD 
discharged stays intact in the water column. Because this is a conservative assumption, 
ICS's designed under this scenario which lead to the attainment of water quality 
standards should also be effective regardless of attenuation. If future studies 
quantitatively document attenuation rates, allocations can be modified. This cnt:ld be 
used to µrovide an increased margin of safety to ;1ccount for unknown sources or could 
be used to accomodate future growth needs. 
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Analy.~is of Individual Control Strategies 

In June 1989, both Oregon and Washington submitted draft ICS's rnr tile 
bleached kraft mills identified on the § 304(1) short list. Oregon and Washingto;1 have . 
taken slightly different approaches towards the ICS's. TI1e !CS proposed in June by the 
Washington Department of Ecology will require compliance with a total cmucnt limit of 
"non detectable" for 2,3,7,8-TCDD in each of the NPDES permits for the bleached kraft 
pulp mills. Oregon's proposed !CS will require compliance with a combined hleHch 
olant ernuent limit of "non detectable" for 2,3,7,8-TCDD in each of the NFDES perrr:i!' 
for the bleached kraft pulp mills. 

Analytical protocols and detection limits for dioxin have heen disc~"ed i,, :ne 
EPA/ Paper Industry Cooperative Dio!(in Screening Study (EP,\ 440/1-58-G::'.5\. 
Detection levels vary depending on individual analyses, but are generally arnunJ : (i p;;-:' 
per quadrillion (ppq). Consequently, 10 ppq is used as the detection limit for the 
purposes of this preliminary analysis. Using assumptions d~scribed in the approcc..:!1 a.-:j 
estimates of effluent flow data, two scenarios have been conduc:cd. 

Scenario I: Limit Existing Oregon Mills to 10 ppq TCDD in Their Combined Bleach 
Plant Flows and Limit Washington & Idaho Mills to 10 ppq TCDD in 
Their Total Plant Flows. 

The results of this scenario are summarized in the following table and depicted in 
Figure 6. Estimates of total plant effluent discharge have been gathered from discharge 
monitoring reports (DMRs) submitted by each mill. Estimates of combined bleach plant 
flows have been gathered through informal contacts with the mills and could be su bj..:ct 
to change. As can be seen, the cumulative load of 10.3 mg/day would exceed the 
loading capacity defined based on the median flow. The cumulative load could go 
slightly higher with higher estimates of combined bleach plnnt flows from the mills. 
Figure 7 shows the distribution of loads for each of the individual mills. 
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Tnhl£.....1. AJlocate according to draft 6/89 ICS's ( 10 ppq 2,3,7,8-TCDD final ef!luept 

Mill 
No. 

1 
2 
3 
4 
5 
6 
7 
8 

for WA/ID mills, 10 ppq 2,3,7,8-TCDD on bleach plant flow for OR mills) 

Bleach Pulp Total Steach TCDO Efflue-nt Cone. TctD 
Production Flow Flow Total 

focflity location (tons/day) (mgd) (mgd) (ppq) 

Potlatch (Lewiston) 1509 37.4 18. 7 10.0 
Boise- Co'!Jscade (\lal lulo) 904 16.9 3.6 10.0 
James River I I <Cmnos) 1071 59.0 8.0 10.0 
Pope & Talbot (Halsey) 550 13.7 . 7.0 5.0 
Bo I se Cascade (St. Helens) 1035 38.4 17.0 5.0 
Longview Fiber (Longview) m 62.3 8.0 10.0 
IJeyerhacuser (Longview) 565 49.9 4.2 10.0 
James River 11 C\J.:u.na) 796 37.7 ~.6 2.5 

Total 6723 

Fieurc 6. Cumulati\·e Load Using Proposed 6/S9 ICS's 
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(ppq) (1"19/:::lay) 

20.0 ~ • 4 
55.6 0.3 
7S .o 2.3 
10.0 0.3 
10.0 0.6 
87.5 2.7 

119.0 1.9 
10.0 c . .c. 
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Scenario II: Limit Existing Mills to 10 ppq TCDD in TI1cir Bleach P!anr F!nws 

The result-; of Scenario I indicate that the loading capacity coulJ be exceeded ar-.c' 
that more restrictive controls may be needed. A permit condition set at a level below 
the analytical detection limit creates a situation where it is difficult, if not impossible, to 
determine compliance. Because dioxins and other chlorinated organic compounds a re 
produced in the bleach plant, concentrations of 2,3, 7,8-TCDD are higher in the 
combined bleach plant flow than in the total plant effluent. This means tint discharge 
loads based on total plant effluent limits which are below the analytical detection limit 
could monitored for compliance using the combined bleach plant waste stream. 
Scenario II looks at the cumulative load which results from setting limits of 10 ppq in 
the combined bleach plant flow. · 

The results of this scenario are summarized in the following table and depicted 1n 
Figure 8. As can be seen, the cumulative load of 2.9 mg/day would be below the 
loading capacity set at either the annual average flow or the median flow. This scenario 
also indicates that background and non-point source loads, assumed to be zero, could be 
taken into account. Figure 9 shows the distribution of loads for each of the indivicluul 
mills. It should be noted that Scenario II does not account for removal ot· 2,3.7 . .S-TCDD 
from the wastewater treatment system prior to discharge_ 
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Mi t l 
No. 

1 
2 
3 
4 
s 
6 
7 
8 

Tnhlc 5. Allocate 10 ppq 2,3,7,8-TCDD Based on llle~ch l'lar:t Flow 

Bleach Pulp Total Bleach TCOD fff!uf!'nt Cone. 
Product ion Flow Flow Total Blc-uch f.oc1 ti ty Location ( tons/dlly) ("'9d) ("'9d) (ppq) (ppq) 

Potlatch Clewiston) 1509 37.4 18.7 s.o 10.0 Boise Cascade (lilallula) 904 16.9 3.6 1.8 10.0 James River II cc-s) 1071 59.0 8,0 1.3 10.C Pope & Talbot (Hftlsey) 550 13. 7 7.0 5.0 1C.O Boii;e Casco~ (St. Helens) 1035 :Ill. 4 17,0 5.0 10.0 Longview Fiber (Longview) 298 62.3 8,0 1. , 10.0 \Jeyel"'haeuser (longvi~) 565 49.9 4.2 0.8 10.0 ..!aines River l I C\Jauna} 796 37.7 9,6 2.5 10.0 

Totsl 67<8 

Figure 8, Cumulative Load Using 10 ppq Bleach Plant Flow (ali millsj 
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Figure 9. Load Distribution Using 10 ppq Bleach Plant Flow (all mills) 
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Waste Lo:id Allocations 
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Allotments have been identified for general source categories which affect the 
concentration of 2,3,7,8-TCDD in the Columbia River. The development of the TMDL 
must next address individual allocations. TI1is section discusses waste load allocations 
(WLAs) for bleached kraft pulp mills. 
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Pulp & Paper Mills -- Chlorine Bleaching: 

I31cached kraft pulp mills receive the largest allotment for 2,3,~ -TCUD "f ;,m 
source category in the Columbia River basin. For equity, each mill is ilocatcc :in cqt:.d 
amount of 2,3,7,8-TCDD to discharge per quantity of bleached pulp produced. T;1hic tl 
summarizes this information used to develop the current NPDES perm!t limits for the 
eight bleached kraft mills in Region 10. Based on this information, WLA's :.ire 
identified for each mill. 

I 
Table 6. Waste Load Allocations for Bleached Kraft Pulp \liils 

Production 
(tons/day) 

1509 

904 
l 071 
298 
565 

550 
1035 
796 

6728 

Percent 

22.4 

13.4 
15.9 
4.4 
8.4 

8.2 
15.4 
l]. 8 

100.0 

WLA 
(mg/day) 

0.7 

0.4 
0.5 
O. I 
0.2 

0.2 
0.5 
0.4 

3 .. o 

Mi 11 

Potlatch le\'liston, ID 

Boise Cascade flallu~a, I'' 

"'' 
James River Camas, h'A 
Longview Fibre longv i E>-., \«'{\ 

Weyerhaeuser Longview, , ,. 
"r\ 

Pope & Talbot Halsey, GR 
Boise Cascade St. ~el ens, c:· 

·James River Wa~na, :>R 

_TOTAL 
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2,3,7,8-TCDD 
(ppt) 

0.50 

0.63 

5.02 

I. 22 

b.66 

2 .16 

I. 51 

I. 53 

!. 53 

0.71 

1.08 

tlat i ona 1 Bi oaccumul at ion Study 

Table A-!. Median Concentrations by Site Category 

2,3,7,8-TCDF 
(ppt) 

1 . 11· 

0.68 

12.57 

3.76 

1.63 

2.31 

3.23 

3.40 

3.00 

1.18 

1.22 

Site Category 

Background 

NASQAN (general ambient) 

Pulp & Paper - Chlorine Bleaching 

Pulp & Paper Nonchlorine Bleaching 

Potential problem areas (wood treaters, 
chem. manufacturers, incinerators) 

Refineries 

Superfund Sit es 

Other Indus tri a 1 Sites 

Urban Areas 

Agricultural Areas 

POTWs 

A - 1 
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Table A-2. Summary of National Bioaccumulation Stuciy Samples 
Collecteci in the Columbia River 

S!Y!J21 i 00 Location 

Colt.m:>ia R. at IJal lula 

" " " 
" " " 

Colurtii a R. near Tl'.eOattes 

Colurtiia R. ot Cnmas 
II 11 It 

Colurbi11 SI:. at St. Helens 

" " " 
" " " 

Colurtiia R. near Kalam<1 

" " " 

Colunbia R. ot Longview 

" " 
' " 

Coll.lltiia R. at IJauna 
U II II 

Co\urbi'1 R. near Sknmokowa 

" " " 

co~LITlbia R. near Astorid 

i 
sp~ci~s I Matrix 

I Charnel Catfish I PF 
Sucker llB 

I 
I 

I 
I 

Carp 

Uh i te Sturgeon 
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Attachment E 

Department of Environmental Quality 

811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

January 31, 1990 

Mr. Bruce Cleland 
Environmental Services Division (ES-097) 
US Environmental Protection Agency 
1200 Sixth Avenue 
Seattle, Washington 98101 

Re: Columbia River TMDL 

Dear Bruce: 

We have provided oral comments to you over the past several weeks 
on the proposed Columbia River TMDL. I would like to at this time 
provide you with written comments that you should consider when 
refining the TMDL proposal. Before commenting, I would like to say 
that we realize the time constraints in putting this proposal 
together and the difficulty of considering all facets of the TMDL 
issue. We are very much aware of how difficult this task is and 
we feel the work done is a very good first draft. 

Specific comments include the following: 

1) The impact of the proposed methodology on tributary streams 
must be re-evaluated. The TMDL method must provide an adequate 
reserve capacity and margin of safety both in the mainstem 
Columbia and in the tributary streams. 

The proposed TMDL divides the loading capacity (LC) for the 
Columbia River at Bradwood into three allotments: 50% for 
existing loads from pulp and paper mills, 25 % to other 
sources, and 25% for future growth and development. Similar 
logic should be carried forth into the tributary systems. 

Over 70% of the available load is allocated to a single 
source on the Snake River. consequently, the proposed 
process may not allow a sufficient margin of safety for 
other potential sources, such as sewage treatment plants and 
nonpoint sources, nor allow for future growth and 
development. There are several states that will be 
influenced by establishing the LC of the Snake River. A more 
equitable approach, and one that may be consistent with EPAs 
proposed rational for gross allotments is: 

LC Snake River (est. 31100 cfs) 0.99 mg/d 
Existing Sources (Potlatch) 0.495 mg/d 
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Mr. Bruce Cleland 
January 31, 1990 
Page 2 

NPS + Growth 
Oregon 
Washington 
Idaho 
Montana 
Wyoming 

0.15 mg/d 
0.15 mg/d 
0.15 mg/d 
0.025 mg/d 
0.025 mg/d 

A similar situation exists in the Willamette River. Sub
basins of the Willamette, such as the Columbia Slough, 
provide fish tissue data that indicates that nonpoint 
sources of dioxin may exist. However, the method allocates 
all of the available assimilative capacity at the point of 
discharge in the Willamette River to a single source. It 
should be apparent without discussion that standards must be 
achieved at all locations in every stream, not just at the 
confluence with the Columbia. 

The method again does not provide allocation for nonpoint 
sources or future growth and development in the Willamette 
nor does it provide an adequate margin of safety. The method 
should be reviewed so that it is consistent within the 
tributary streams. It should provide for some type of margin 
of safety. An appropriate reserve capacity should also 
remain for NPS and future growth and development. Allocation 
of these reserve loads should be the responsibility of the 
State of Oregon. 

In summary TMDLs are a procedure for "WATER QUALITY BASED 
PERMITTING". Allocations need to focus on attaining standards 
with a reasonable margin of safety, and allow for future 
growth and development. Allocations should not be set based 
on what the dischargers may be able to achieve, which would 
be technology based permitting. 

2) There is no indication of responsibility for NPS allocation, 
allocations for unidentified point sources, and future growth and 
development. We recognize that time constraints would prohibit 
developing more specific allocations in the first draft TMDL. 
However, we offer the following suggestions: 

Allocations for future growth and development 
allocated equitably among the various States. 
TMDL method must provide an indication of how 
reserves will be allocated. 

should be 
The proposed 

these future 

We would suggest that the individual states should be 
equitably allocated a load for future growth and development. 
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It appears that some of the reserves for future growth may 
have already been allocated by EPA to existing mills in 
Washington, not identified for earlier drafts of the TMDL. 
The state of Oregon should have a reserve capacity of 25% of 
the LA in the Columbia. 

The methodology needs to provide some indication of how or 
what rational may used to allocate the 25% for NPS and other 
sources. 

3) "Port Activities" have been identified as a point source having 
an unidentified waste load allocation (WLA). Is it assumed that 
the states would certify that these activities comply with the 
TMDL through the Section 401 process? ·· 

"Port Activities" would include dredging. These activities 
require a Section 401 certification from the states that the 
dredge activities comply with the existing water quality 
standards including the TMDL. Under this TMDL program the 
Ports would have to provide the data to show that they would 
be in compliance with the dioxin limits during dredging 
activities. Would the EPA approach require program plans from 
the ports ~escribing how they would meet the waste loads 
assigned? Additionally, how will EPA assure this approach is 
consistent between states and sufficient to protect 
beneficial uses? 

4) The margin of safety must be sufficient enough to account for 
upstream loads, particularly the Celgar Mill in British Columbia. 

The individual control strategies (ICSs) developed pursuant 
to the TMDL must be sufficient to achieve water quality 
standards, and protect beneficial uses of the river. If the 
25% of the LC attributed to other sources and background is a 
gross allotment, it needs to be justified by review of the 
information on dioxin discharged into the Columbia in 
Canada. 

5) Production figures and sources. 

The production figures used in the allocation process must be 
documented. To be equitable the method of establishing 
production figures must be consistent amongst all the mills, 
e.g limiting the production to the average of the last five 
years. 

6) No more than 50% of the available load should be allocated to 
existing sources. 
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Individual states may elect to allocate their reserve 
capacity to existing mills to increase effluent levels. 
Alternatively, states may elect to hold on to their reserve 
for future development or increased environmental protection. 
The tendency to shift more of the available load toward 
existing sources does not appear to be equitable. The State 
of Oregon would effectively be punished for having fewer 
mills and smaller pulp production and for not allowing a new 
mill to be permitted and discharge to a water quality limited 
stream. 

7) The TMDL must provide other alternatives for review. 

The report describes two scenarios of which only the second 
scenario is workable. Additional workable scenarios should be 
considered. An example would be to split the available loads 
evenly amongst the states. Another example would be to evenly 
split the flow between the states. 

8) The present TMDL assumes no attenuation. This may not be the 
most conservative approach. 

Current information suggests and future data may show that 
the TCDD deposited in the bed of the river is still available 
for biological uptake. That fraction which would be available 
for uptake must eventually be factored into the allocation 
process. There may not be sufficient reserve capacity and 
therefore, the waste loads allocated now may have to be 
reduced in the future. 

The TMDL must identify and then layout a strategy for 
obtaining the information needed to verify the assumptions. 
This would include collecting and evaluating instream 
sediment and fish tissue data that could indicate whether the 
assumptions are reasonable. 

Again, I appreciate your effort to develop this TMDL. The 
Department will work closely with you in developing a final TMDL 
and addressing the comments above. 

cc: Carol Jolly, DOE 
Stan Springer, DOE 

Sincerely, 

'he::tk-·~ -~} ~ 
Lydia Taylor, Administrator 
Water Quality Division 
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Dick Burkhalter, DOE 
Neil Mullane, DEQ 
Robert Baumgartner, DEQ 
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Attachment F 

Department of Environmental Quality 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Dr. Mary O'Brian 
John Gould 
Llewelllyn Mathews 
Patrick Parenteau 
Nina Bell 
Linda Williams 
Thane Tieusen 
Russell D. Peterson 

Dear Invited Participant: 

February 12, 1990 

Re: Dioxin and Total Chlorinated 
Organics Policy Forum 

I would like to invite you to participate as part of a work group to advise 
the Commission and Department on how best to establish the scope, format, 
audience, time, place and subject matters of a forum on Dioxin and Total 
Chlorinated Organics Policy. 

Commissioner Henry Lorenzen and I will attend the meeting, which I will 
chair, along with appropriate DEQ staff. The Work group meeting will be 
public, but only those participants invited to be on the work group will 
take part in the discussion. For that reason, if you are willing to join 
us, we ask that you solicit views from others with whom you are usually in 
contact on these subjects so we can have the breadth of discussion we need. 

The work group meeting has been scheduled for February 26, 2:00 p.m. to 
4:00 p.m. in the fourth floor conference room at DEQ headquarters. 

. ~:;·. 

Enclos.ed is a proposed agenda and a brief "ideas" list to stimulate your 
thinking about the subject. 

If you are unable to be part of the group, please contact Lydia Taylor at 
229-5324, so that an appropriate substitute from the groups whose interests 
you represent can be selected. 

BH:LRT:crw 
WC6190 
Enclosure 

Sincerely, 

Bill Hutchison, Chairman 
Environmental Quality Commission 
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Dioxin and Total Chlorinated Organics Work Group 

Proposed Agenda 

February 26, 1990 
2:00 p.m. to 4:00 p.m. 

Room 4, DEQ, 811 S.W. Sixth Avenue, Portland, Oregon 

1. Discussion of reasons a forum should or shouldn't be held. 

2. Purpose statement for the forum. 

3. What structure should the forum havf? 

4. What is the appropriate audience? 

5. When and where should the forum be held? 

Ideas to begin discussion of the Purpose of the Forum: 

1. To choose between regulate.ng to minimize vs. regulating to zero on 
chlorine related discharges. 

2. To develop short, medium, and long term strategies. 

3. To develop strategies for existing, expanded or new sources. 

4. To develop a strategy with EPA or State of Washington 

5. To examine the technical, economic and scientific information and 
determine a way to qualify its depth and accuracy. 

6. To discuss now to coordinate strategies among state and fedel!'al 
agencies, the legislature, the Governor's office, the public and the 
regulated community. 

7. To discuss broader implications of the dioxin issue in all 
environmental media. 
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State of Oregon 
Department of Environmental Quality 

To: 

From: 

Environmental Quality Commission 

Fred Hansen ~ 

Memorandum 

Date: February 14, 1990 

Subject: Item 4 - Strategic Plan; March 1, 1990 Work Session 

Attached is the draft of the Strategic Plan that we propose be circulated for 
public review and comment. 

We suggest the following process for public input: 

1. Issue public notice of the availability of the draft Strategic Plan and the 
opportunity for presenting written comment. 

Issue Notice 
Written Comments Due 

March 9, 1990 
April 11, 1990 

2. Evaluate responses received, and prepare proposed rev1s1ons as 
appropriate. 

3. Panel Discussion at May 24, 1990 EQC Work Session. Panel would 
include various interests and would present their views on the Strategic 
Plan and on the comments received in response to the public notice. 

4. Prepare final Strategic Plan based on direction from the Comlnission 
following the panel discussion. 

We request that the Commission concur in this approach. 



2114/90 Z>~ 
Environmental Quality Commission 

Department of Environmental Quality 

Strategic Plan 

INTRODUCTION 

This document presents the proposed Strategic Plan 
for the Environmental Quality Commission and 
Department of Environmental Quality. As used in 
this document, the term "Agency" is an umbrella term 
used to represent both the Commission and the 
Department. 

The strategic plan establishes a framework for making 
critical decisions wisely. The Strategic Plan is not 
concerned with "nuts and bolts" details of the agency's 
day-to-day operations. The plan focuses on significant 
issues where key results are essential. This strategic 
plan focuses on a short and medium range time span. 
It sets forth the Mission, Strategic Goals, and Priority 
Issues of the Agency. This strategic plan will be a 
primary yardstick for measuring and evaluating Legis
lative Concepts and Agency Budget Proposals for the 
1991-93 Biennium. 

ASSUMPTIONS 

The following assumptions about the future of Oregon 
and the nature of future environmental issues, and the 
strategic planning process will have a bearing on the 
strategic goals and directions for the Agency: 

The population of Oregon will continue to grow 
at increasing rates (unless the state takes deliber
ate effort to discourage or prevent such growth). 

Industrial and economic development will con
tinue to occur at increasing rates (and be en
couraged) to provide jobs for Oregon's citizens. 

A change in the nature and mix of industries in 
Oregon will occur to provide continued employ
ment for existing residents in response to the 
predictable decline in timber harvest. 

A net migration of citizens to the state and 
particularly to the urban and suburban centers 
throughout the state will continue, placing a 
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growing strain on infrastructure and quality of life 
in the urban and suburban centers. 

The quality of the environment in Oregon is the 
State's most valuable asset. It is cherished by 
existing residents, and a highly valued feature for 
attracting productive future citizens to the state. 

The Environment's assimilative capacity is finite. 

Fiscal constraints will continue to limit available 
funding for new or expanded environmental 
quality control efforts. 

Environmental regulatory programs will progres
sively focus more and more upon the individual 
(both as polluters and as consumers of products 
and services which unduly contribute to our 
pollution problems) rather than solely upon cities 
and industries. 

The demand by the public for more information 
and more involvement in the deliberations on 
environmental quality will continue to grow. 

Federal requirements will continue to have a 
heavy bearing on the activities of the Agency. 

Technology and information will continue to 
improve and enhance the capability to monitor 
and control the quality of the environment. 

• The Environmental Quality Commission, as a 
citizen governing body, provides unique oppor
tunities to help achieve goals the Department 
alone cannot achieve. 

The 1989 Legislatively Approved Budget for the 
Agency, new legislation to be implemented, and 
the agreements reflected in the State/EPA agree
ment (grant agreements) have already established 
major priorities for the Department for the period 
from July 1, 1989 through June 30, 1991. There 
is some ability to adjust priorities and reallocate 
resources, but significant shifts on an immediate 
basis will be difficult if not impossible. 



MISSION 

The Mission statement is a short, concise statement 
which indicates the purpose or reason for existence 
of the Agency in global terms. 

The Mission of the Agency is to be an 

active force to restore, enhance, and 
maintain the quality of Oregon's air, 
water and land. 

STRATEGIC GOALS 

Strategic Goals identify the direction the Agency seeks 
to go or the general results the Agency desires to 
accomplish over the course of the next few years. 
The Strategic Goals are not specific as to how the 
desired results are to be accomplished. The Goal 
statements provide a "sense of direction" which guide 
the development of major projects or activities as wen 
as the numerous decisions made by Department 
managers each day. 

To aid in understanding the intent of the goal, de
scriptive statements are presented to provide addition
al detail on agency wide direction. 

1. Address euvironmeutal issues on the basis of 
a comprehensive cross-media (air, water, 
land) approach. 

This goal will require the Agency to revise and 
update procedures for permit application evalua
tion, permit issuance, review of engineering plans, 
and review of technical proposals to assure that 
requirements in one environmental media (air, 
water, land) complement the efforts in other 
media and do not create new problems. It also 
cans for special efforts to assure that agency 
actions and standards protect health and the 
environment, are based on uniform acceptable 
risk factors, appropriately consider cumulative 
effects of ponutant exposure through various 
pathways, and provide an adequate margin of 
safety. To support this goal, it will be necessary 
to establish a data management system in which 
ambient environmental data, source emission data, 
and compliance information from each program 
are accessible and useful to other programs. 

2. Aggressively identify threats to public health 
or the environment and take steps to prevent 
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problems which may be created. 

This goal will require improved monitoring to 
provide essential data to describe current environw 
mental quality, evaluate identified problems, 
model environmental affects of proposed actions, 
and evaluate trends in environmental quality. It 
will also be desirable to develop the capability to 
track regional/national/international tech
nical/social/economic events and trends that may 
have significant relationship to Oregon environ
mental trends, programs, and opportunities for 
preventive action. It will be necessary to develop 
enhanced and new capability to perform environ
mental trends analysis and evaluate varied sources 
of information to anticipate problems and develop 
problem-preventive strategies. 

3. Ensure that unallocated assimilative capacity 
exists by applying "highest and best" techuol
ogy in conjunction with pollution prevention 
methods. 

The environment has limited capacity to assimi
late pollutants from human activities without 
interfering with public health and the quality of 
life our citizens enjoy. After extensive pollution 
control efforts, existing industries, cities, and 
citizen activities produce some residual pollution 
that utilizes portions of this assimilative capacity. 
This goal seeks to assure that we never allocate 
all of the assimilative capacity to existing sources 
and activities. As population and industry grow, 
it is necessary to find new ways to reduce and 
remove pollutants to meet this goal. We also will 
need to develop new and improved capability to 
determine the environmental assimilative capacity 
in areas and environmental media of concern. 
Refinement of the processes for determining the 
appropriate uses of increments of currently un
used assimilative capacity will be required. 

4. Minimize the extent and dumtion of unper
mitted releases to the environment through 
a technically sound compliance program 
which is timely, serves as a deterrent, and 
ensures that an economic advantage is not 
gained by non-compliance. 

This goal anticipates review and restructuring of 
existing compliance assurance activities to assure 
that environmental quality objectives are achieved. 
Examples of actions that may be desirable to 



assist in achieving this goal include: review of 
existing permits and revision as necessary to 
assure that permits are achievable and clearly 
understood by permittees, and that conflicting, 
unenforceable, or unessential permit conditions 
are eliminated; expansion of the use of self 
monitoring and reporting by sources (which is 
objective and valid) as a means to make more 
effective use of existing DEQ field staff; improve
ment of technical training of agency staff to make 
compliance determinations; and enhancement of 
the capacity and range of laboratory analytical 
capability to support field compliance determina
tions. 

5. Promote public awareness of the envfron
ment and cultivate a persoual seuse of value 
and responsibility for a healthy environment. 

Past environmental quality control efforts have 
focused largely on treatment and control of 
industrial and municipal activities. Pollution 
control efforts are increasingly recognizing the 
larger number of small sources -- the activities of 
each of us as individuals. Thus, to achieve en
vironmental quality goals, we need to secure 
assistance from experts in understanding options 
for changing attitudes of the public regarding 
their actions and environmental quality. We also 
need to develop a broad-based strategy for in
forming the public of the relationship between 
their actions and environmental quality, and 
integrate implementation of this strategy into all 
agency actions. Other options for action include 
exploring options for product labeling as a means 
of fostering awareness of environmental effects of 
marketplace products, and enhanced public invol
vement in agency program development. 

6. Employ the highest professional and ethical 
standards in dealing with the public, regu
lated commuuity, aud co-workers. 

This goal will require the Department to develop 
a clear statement of values to guide agency ac
tions and attitudes. In part, this statement should 
reflect respect and appreciation for the views of 
others, and continue to result in decisions that arc 
unbiased, objective, equitable, and based upon 
sound facts. All staff should be trained to ensure 
that a consistent approach reflecting department 
values is followed in dealing with the public, 
regulated community, and co-workers. 
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7. Foster a workplace atmosphere which em
phasizes safety; encourages affirmative ac
tion; promotes creativity, pride, euthusiasm, 
productivity, active participation in the 
issues; and allows staff members to apply 
their fullest capabilities. 

If environmental goals are to be achieved, atten
tion must also be paid to the work environment 
for the staff of the agency. We need to provide 
adequate time and opportunity for staff to per
form quality work, to systematically acknowledge 
quality work, to promptly address deficient perfor
mance, to provide an environment which fosters 
participation and creativity, to assure a safe work
place through training and effective implementa
tion of safety programs, and to continuously strive 
to meet affirmative action goals. 

8. Streamliue ageucy programs aud activities by 
identifyiug and implementing more efficient 
ways to accomplish esseutial actions and by 
eliminating low priority tasks. 

This goal will require the Agency to systematically 
evaluate rules, permits, procedures, policies, and 
activities to find ways to streamline and find more 
efficient ways to accomplish the desired results. 
It will also require identification of programs or 
activities that can more effectively and efficiently 
be accomplished by other government agencies 
and seek to transfer such activities to those 
agencies. Efforts are also appropriate to identify 
and eliminate work tasks which contribute little to 
environmental quality protection (accomplishing 
the goals of this plan) so as to free resource for 
higher priority tasks. 

9. Maximize the effectiveness of the Environ
mental Quality Commission in achieving 
Oregon's environmental goals. 

The Environmental Quality Commission consists 
of five citizens appointed by the Governor. By 
law, they are responsible for establishing the 
policies which guide the Department in carrying 
out state environmental laws. They adopt en
vironmental standards, and procedural rules which 
govern actions by industries, cities, and citizens. 
The Commission has the opportunity to be a 
proactive force in the development of environmcn-



ta! policy. The Commission helps to bridge the 
gap between the citizen and the regulatory pro
cess. The effectiveness of the Commission can 
be enhanced through involvement in environmen
tal policy issues at the earliest opportunity. 
However, to avoid diluting the effectiveness of the 
Commission, efforts must be made to reduce the 
number of issues on the Commission agenda by 
eliminating items where statute or rule do not 
require action. 

PRIORITIES 

The Agency has identified priorities for each major 
program. It is assumed that on-going work (develo
pment and update of standards, pollution control 
strategy development, permit issuance, pollution 
control facility plan review, compliance inspections, 
enforcement, complaint investigation, environmental 
quality monitoring, etc.) will continue at approximate
ly present levels unless identified as a potential target 
for modification as part of the priorities on these lists. 

The Agency has also identified items that, although 
important, are candidates for deferral, modification or 
elimination in order to be able to assign resources to 
pursue identified high priorities. 

The priorities are expected to be reflected in Division 
Operating Plans as specific objectives and tasks. 

PRIORITIES FOR ALL PROGRAMS 

High Priorities 

1. Restructure compliance inspection programs to 
base the inspection frequency and level of effort 
for each source on the environmental threat 
posed by the source. (Goal 4) 

2. Develop a comprehensive data management 
system that supports management decision making 
and facilitates exchange of information between 
Department programs and other agencies. (Goals 
1 & 2) 

3. Streamline the permit issuance process and 
eliminate the backlog of pending permit applica
tions. (Goals 1 & 8) 

4. Develop and implement new initiatives for in
forming the public about actions they can take to 
reduce pollution. (Goal 5) 

5. Provide training and development opportunities 
for agency staff to assure a highly qualified and 
knowledgeable staff. (Goals 6 & 7) 
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6. Implement a Health & Safety Plan to protect 
employees who may come in contact with hazar
dous substances. (Goal 7) 

7. Develop options for stable long term funding to 
achieve environmental protection goals. (All 
Goals) 

Candidates for Deferral, Modification, or Elimination 

Reduce staff effort related to preparation for 
Environmental Quality Commission meetings by 
reducing the number of items on the agenda. 

Reduce staff effort expended in monitoring sour
ces by increasing the reliance on valid and objec
tive self monitoring and reporting. This will 
require development and implementation of 
effective programs for lab certification and selec
tive auditing of self monitoring efforts. 

Reduce staff efforts by transferring activities that 
logically should be provided at the local level to 
the appropriate local governments. 

Reduce staff effort devoted to responding to 
issues which are solely nuisance in nature. (ie 
those that do not constitute a hazard to public 
health or the environment.) 

Modify technical assistance efforts to emphasize 
group approaches rather than one-on-one techni
cal consultation. Also, develop technical assis
tance efforts which utilize the expertise of in
dividuals and groups outside the Department to 
accomplish the desired goal. 

WATER QUALITY PROGRAM 

High Priorities 

1. Obtain adequate information to determine the 
status of water quality in general and to establish 
the assimilative capacity for specific priority 
waterbodies. (The entire sta.te should assessed as 
rapidly as resources permit.) (Goals 2 & 5) 

2. Utilize the State Clean Water Strategy (SCWS) to 
establish priorities for prevention and corrective 
actions which need to be taken by the Depart
ment. The SCWS is a problem prioritization 
method which ranks streams according to their 
problem severity and beneficial use value. (Goals 
2 & 4) 

3. Implement aggressive source control and problem 
prevention programs based on the priorities 
established that explore and encourage use of 



environmentally sound alternatives for disposal of 
treated wastewater which do not adversely affect 
air, land, stream, and groundwater quality. (Goals 
1, 3, & 8) 

Candidates for Deferral, Modification, or Elimination 

Defer development of a long-term lake protec
tion/restoration program, 

Defer development of a statewide long term 
estuaries/ocean program. 

AIR QUALITY PROGRAM 

High Priorities 

1. Achieve healthful air quality levels in all pre-1989 
non-attainment areas and maintain healthful levels 
in all attainment areas while allowing for con
tinued economic growth wherever possible. (Goals 
2, 3, & 4) 

2. Establish a systematic approach to complete and 
maintain a statewide assessment of Oregon's air 
quality. (Goal 2) 

3. In order to significantly reduce harmful exposure 
of the public to airborne toxic pollutants, es
tablish an air toxics program which, through the 
permit process, addresses both new and existing 
sources and provides a level of protection equal 
to that of other environmental media. (Goals 1 
& 2) 

4. Develop improved methods to achieve reductions 
in area source emissions such as: public educa
tion, consumer product labeling, emphasis on 
pellet vs. cordwood home heating systems, etc. 
(Goals 3 & 5) 

Candidates for Deferral. Modification, or Elimination 

Woodstove certification program; defer to the 
national certification program. 

HAZARDOUS AND SOLID WASTE PROGRAM 

High Priorities 

1. Develop consistent cleanup standards at waste 
management facilities under HSW jurisdiction and 
then identify and have a department approved 
strategy for cleanup of each problem site. (Goals 
1 & 3) 

2. Significantly reduce the disposal of domestic solid 
waste in the state through an expanded bottle bill, 
adoption and implementation of recycling goals 
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and standards and improved markets for recycl
ables. (Goal 2) 

3. Significantly decrease the percent of domestic 
solid waste being disposed in landfills without 
state-of-the art technologies such as double liners 
and leachate collection through development and 
enforcement of new solid waste disposal standards. 
(Goal 3) 

4. Significantly reduce the amount of toxic chemicals 
used and hazardous waste generated in the state 
through comprehensive implementation of the 
1989 Toxic Use Reduction and Hazardous Waste 
Reduction law and enhanced technical assistance 
to hazardous waste generators. (Goals 3 & 4) 

5. Significantly increase the amount of products 
purchased by government which utilize non-virgin 
materials in their manufacture. 

6. Develop and implement comprehensive strategies 
to reduce the generation of special wastes and 
manage the special wastes that are generated. 
(Special waste~ include household hazardous 
waste, waste from conditionally exempt hazardous 
\vaste generators, incinerator ash, infectious waste, 
oil contaminated wastes, etc.) (Goal 2) 

7. Clarify the responsibility for solid waste manage
ment so that local governments are specifically 
responsible for solid waste planning and imple
mentation of the laws that pertain to solid waste 
disposal and recycling. 

8. Assist owners of underground storage tanks in 
complying with federal standards by comprehen
sive implementation of a 1989 law which provides 
grants for site and tank inspections and loan 
guarantees/interest rate subsidies for tank up
grades and cleanups. 

Candidates for Deferral, Modification, or Elimination 

Substitute Department conducted monitoring of 
groundwater at solid wast.e disposal sites with 
valid and objective monitoring by site operators. 

Implement the new groundwater protection rules 
at high priority solid waste disposal sites only. 

Reduce the review of and eliminate the need to 
approve annual wasteshed recycling repons. 

Reduce the Department's workload by requiring 
RCRA facility operators, with Departmental 
oversight, to do the facility assessments necessary 
to obtain closure or post closure permits. Now, 
the Department does the assessments for the 
operator. 



Substitute EPA guidance documents for one-on
one technical assistance to operators of hazardous 
waste sites who are developing corrective action 
strategies. 

ENVIRONMENTAL CLEANUP PROGRAM 

High Priorities 

1. Enhance the environmental cleanup program to 

include a non-complex cleanup process (with an 
appropriate regional component) that will pro
mote voluntary cleanups by responsible parties 
with limited DEQ oversight. (Goal 8) 

2. Aggressively pursue responsible parties to ensure 
the use of their resources wherever possible to 
achieve timely cleanups and attain a goal of 
recovering at least 75% of DEQ expenditures for 
oversight of these cleanups. (Goal 4) 

3. Complete rulemaking on criteria and procedures 
for the Confirmed Release List, the Site Inven
tory, Preliminary Assessments and the Hazard 
Ranking System and implement on an agency-wide 
basis. (Goals 1 & 2) 

4. Secure funding for orphan site cleanups by receiv
ing E-Board approval to sell Pollution Control 
Bonds to clean up one or more specific sites. 
(Goals 1 & 2) 

Candidates for Deferral, Modification, or Elimination 

Defer implementation of rulemaking/guideline 
development necessary to do natural resource 
damage assessments. The Department is author
ized to recover damages from responsible parties 
for injury to or destruction of natural resources 
caused by a release of hazardous substances. 

Defer further development of financial assistance 
program for responsible parties who are unable to 
finance investigations and cleanup. The Depart
ment has statutory authority to provide financial 
assistance in the form of loans and loan guaran
tees to needy responsible parties, but resources 
are inadequate to implement except on a very 
limited basis. 

Until "High Priority Issue" 1 above is implement
ed, assistance or oversight for most responsible 
parties wishing to voluntarily investigate and 
cleanup their sites will not be available. 

Defer adoption of rules defining an "unwilling" 
responsible party under HB 3515 and defer use of 
the "non-binding review" provision of HB 3515. 
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This means the Orphan Site Account in HSRAF 
(state superfund) will not be immediately available 
for cleanups at sites where the responsible parties 
are unwilling to conduct the cleanup using their 
resources. 

WHAT COMES NEXT 

Following are the anticipated next steps in the ongo
ing Strategic Planning Process: 

1. Opportunity for Review and Input by the Public. 

2. Revise this plan as appropriate based on further 
input. 

3. Develop individual Operating Plans for each 
Division. The Senior Managers of the De
partment will then review operating plan 
priorities, prepare preliminary proposals for 
any reallocation of resources, and report to 
the Commission. 

Note: Operating Plans are internal 1nanagement 

documents developed by individual Divisions within 
the Departn1ent to guide day to day actions and 
facilitate achieve1nent of the expectations reflected 
in the Budget, Federal Grant Agreements, and the 
Goals of the Strategic P!an. Operating Plans are the 
subject of discussion and review by Departn1enl 
managers on a frequent basis. 

4. Develop Performance Indicators and a system for 
periodic reporting to the Commission. 

Note: Perforn1ance Indicators are measures of 
acco1nplishn1ent that are developed, tracked and 
routinely reported to the Commission and Depart
ment n1anagers to provide a clear indication of 
progress toward rneeting the Goals reflected in the 
Strategic Plan. 

5. Develop preliminary legislative concept proposals 
and budget decision packages for early pre
sentation and discussion with the Commission. 

6. Annually review and update the Strategic Plan. 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION II 

Meeting Date: March 2, 1990 
Agenda Item: c 

Division: MSD 
Section: Administration 

SUBJECT: 

Pollution Control Tax Credits. (Supplemental Report) 

PURPOSE: 

Approve Pollution Control Tax Credit Applications. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Stra~egy, ¥olicy, or Rules 
Agenda Item ~ for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

_x_ Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 

x_ Other: (specify) 

Tax Credit Application Review Report 
(See list on next page) 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment _A_ 



Meeting Date: March 2, 1990 
Agenda Item: c 
Page 2 

Tax Credit Application Review Reports: 

T-2827 

T-2941 
T-2942 
T-3131 
T-3135 
T-3140 

Ernest Smyth 

J. s. G. , Inc. 
J. S. G. , Inc. 
James VanLeeuwen 
Tom Herndon 
Donald Estergard 

DESCRIPTION OF REQUESTED ACTION: 

Baler: Hay Squeezer; 
and Tractor 
Tractor 
Tractor 
Tractor 
Tractor 
Tractor 

Issue Tax Credit Certificates for Pollution Control 
Facilities. 

AUTHORITY/NEED FOR ACTION: 

_lL 

-' 

Required by Statute: ORS 468.150-468.190 
Enactment Date: 

statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

None. 



Meeting Date: March 2, 1990 
Agenda Item: C 
Page 3 

PROGRAM CONSIDERATIONS: 

None. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

None. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends the Environmental Quality 
Commission approve T-2827, T-2941, T-2942, T-3131, T-3135, 
and T-3140 in that they comply with the Pollution Control Tax 
Credit Program requirements and regulations. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE POLICY: 

Yes. 

Note - Pollution Tax Credit Totals: 

Proposed March 2, 1990 Totals 
(including original and supplemental report) 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$1,884,635 
104,887 

14,408 
- 0 -

$2,003,930 

Calendar Year Totals Through January 31, 1990 

Air Quality 
water Quality 
Hazardous/Solid Waste 
Noise 

ISSUES FOR COMMISSION TO RESOLVE: 

None 

$ 496,482 
1,691,433 

92,526 
-o-

$ 2,280,441 
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INTENDED FOLLOWUP ACTIONS: 

Notify applicants of Environmental Quality Commission actions. 

RY:y 
MY100397 

Approved: 

Section: 

Division: 

Report Prepared By: Roberta Young 

Phone: 229-6408 

Date Prepared: February 23, 1990 

February 23, 1990 



Application No. TC-2827 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Ernest B. Smyth 
Smyth Hereford Ranch 
93461 Smyth Road 
Junction City, Oregon 97448 

The applicant owns and operates a grass seed farm operation in 
Junction City, Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is located at 93461 Smyth 
Road, Junction City, Oregon. The equipment is owned by the applicant 
and includes a 1989 Freeman 370 baler; a 1989 Oregon Roadrunner hay 
squeeze; and a 1978 John Deere Tractor. 

Claimed equipment cost: $114,706 
(Accountant's Certification was provided.) 

A breakdown of facility costs is: Baler 
Hay Squeeze 
Tractor 

$32,606 
- $59,100 
- $23,000 

The applicant is applying for 90% tax credit ($20,700) on the tractor 
because 10% of its use is intended for other farm uses. The applicant 
states that assigning 10% of the use of the tractor to unrelated farm 
use will cover those anticipated uses. 

3. Procedural Requirements 

The equipment is governed 
Chapter 340, Division 16. 
deadlines in that: 

by ORS 468.150 through 468.190, and by OAR 
The equipment has met all statutory 

a. Purchase of the equipment was substantially completed on 
June 8, 1989, and the application for final certification was 
found to be complete on December 19, 1989, within two years of 
substantial purchase of the equipment. 
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Application No. TC-2827 

b. The request for preliminary certification was approved April 6, 
1989. 

4. Evaluation of Application 

a. The equipment is eligible because the principal purpose of the 
facility is to reduce a substantial quantity of air pollution. 
This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; 
and, the facility's qualification as a "pollution control 
facility", aefined in OAR 340-16-025(2) (f) (A}: "Equipment, 
facilities, and land for gathering, densifying, processing, 
handling, storing, transporting and incorporating grass straw or 
straw based products which will result in reduction of open field 
burning. 11 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost 
allocable to pollution control, the following factors from 
ORS 468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The equipment promotes the conversion of a waste product_ 
(straw) into a usable commodity by removing straw from the 
fields in usable condition for livestock feed or mulch. 

2. The estimated annual percent return on the investment in the 
equipment. 

The adjusted cost of the claimed equipment (minus the cost of 
the portion not attributable to pollution control) $112,406 
divided by the average annual cash flow ($6819) equals a 
return on investment factor of 16.48. Using Table 1 of OAR 
340-16-030 for a life of 10 years, the annual percent return 
on investment is 0%. Using the annual percent return of 0% 
and the reference annual percent return of 18.3%, 100% is 
allocable to·pollution control. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 
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Application No. TC-2827 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

There is an increase in operating costs of $15,911 to annually 
maintain and operate the equipment. These costs were 
considered in the return on investment calculation. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

The applicant states that 10% of the use of the tractor will 
be for general farm purposes. This reduces the allocable cost 
of the tractor from $23,000 to $20,700. 

The actual cost of the equipment properly allocable to pollution 
control as determined by using these factors is 98%. 

5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 98%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $114,406, with 98% allocated 
to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number TC-2827. 

J. Britton:jm 
(503) 686-7837 
February 1, 1990 
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Application No. TC-2941 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

J.S.G., Inc. 
Steve & Virginia Glaser 
32200 Quail Run 
Tangent, Oregon 97389 

The applicant owns and operates a grass seed farm operation in 
Tangent, Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is a Ford 3600 tractor, 
located at 32161 Quail Run, Tangent, Oregon. The equipment is owned 
by the applicant. The applicant is applying for 75% ($7,125) of the 
actual claimed facility cost of $9,500. The remaining 25% is being 
used for other small scale farm jobs during the summer months and is 
not eligible for tax credit. Because of the limited amount of time 
the tractor is used as a means to reduce open field burning, the 
applicant estimates, based on experience, that 25% of the tractor's 
use will be for other unrelated farm uses. 

Claimed equipment cost: $9,500 

3. Procedural Requirements 

The equipment is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The equipment has met all statutory 
deadlines in that: 

a. Purchase of the equipment was substantially completed on June 27, 
1989, and the application for final certification was found to be 
complete on November 8, 1989, within two years of substantial 
purchase of the equipment. 

b. The request for preliminary certification was approved May 25, 1989. 

4. Evaluation of Application 

a. The equipment is eligible because the principal purpose of the 
facility is to reduce a substantial quantity of air pollution. 
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Application No. TC-2941 

This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; 
and, the facility's qualification as a "pollution control 
facility", defined in OAR 340-16-025(2)(f)(A): "Equipment, 
facilities, and land for gathering, densifying, processing, 
handling, storing, transporting and incorporating grass straw or 
straw based products which will result in reduction of open field 
burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost 
allocable to pollution control, the following factors from 
ORS 468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The equipment does not recover or convert waste products into 
a salable or usable commodity. The material collected by the 
equipment is disposed of by more efficient stack burning and 
redistribution of ash back into the fields by connecting the 
tractor to a pusher, a blower, and a fluffer. The pusher and 
fluffer prepares the straw for more efficient stack burn and 
the blower distributes the ash into the field. 

2. The estimated annual percent return on the investment in the 
equipment. 

There is no annual percent return on the investment as the 
applicant claims no gross annual income. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

There is an increase in operating costs of $1,000 to annually 
maintain and operate the equipment. These costs were 
considered in the return on investment calculation. 
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Application No. TC-2941 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

The applicant states that 25% of the use of the tractor will 
be used for farm uses. 

The actual cost of the equipment properly allocable to pollution 
general control as determined by using these factors is 75%. 

5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 75%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $9,500, with 75% allocated 
to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number TC-2941. 

J. Britton:jm 
(503) 686-7837 
February 2, 1990 
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Application No. TC-2942 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

J .S.G., Inc. 
Steve & Virginia Glaser 
32200 Quail Run 
Tangent, Oregon 97389 

The applicant owns and operates a grass seed farm operation in 
Tangent, Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is a John Deere 4255 
tractor, located at 32161 Quail Run, Tangent, Oregon. The equipment 
is owned by the applicant. The applicant is applying for 75% 
($37,881.50) of the actual claimed facility cost of $50,508.67. The 
remaining 25% is being used for small scale farm purposes during the 
summer months and is not eligible for tax credit. Because of the 
limited amount of time the tractor is used as a means to reduce open 
field burning, the applicant estimates, based on experience, that 25% 
of the tractor's use will be for other unrelated farm uses. 

Claimed equipment cost: $50,508.67 
(Accountant's Certification was provided.) 

3. Procedural Requirements 

The equipment is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The equipment has met all statutory 
deadlines in that: 

a. Purchase of the equipment was substantially completed on July 30, 
1989, and the application for final certification was found to be 
complete on November 8, 1989, within two years of substantial 
purchase of the equipment. 

b. Preliminary certification was approved for the facility. 
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Application No. TC-2942 

4. Evaluation of Application 

a. The equipment is eligible because the principal purpose of the 
facility is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; 
and, the facility's qualification as a "pollution control 
facility", defined in OAR 340-16-025(2) (f) (A): "Equipment, 
facilities, and land for gathering, densifying, processing, 
handling, storing, transporting and incorporating grass straw or 
straw based products which will result in reduction of open field 
burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost 
allocable to pollution control, the following factors from 
ORS 468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The equipment does not recover or convert waste products into 
a salable or usable commodity. The tractor is used to pull 
the propane flamer and the flail chopper, which aids in 
reducing the combustible material, the remaining stubble is 
propane flamed. 

2. The estimated annual percent return on the investment in the 
equipment. 

There is no annual percent return on the investment as the 
applicant claims no gross annual income. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

There is an increase in operating costs of $8,000 to maintain 
and operate the equipment. These costs were considered in the 
return on investment calculation. 

MYTC2942.F (02/23/90) - 2 -



Application No. TC-2942 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

The applicant states that 25% of the tractor is attributable 
to general farm uses. 

The actual cost of the equipment properly allocable to pollution 
control as determined by using these factors is 75%. 

5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 75%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $50,508.67, with 75% 
allocated to pollution control, be issued for the equipment claimed in 
Tax Credit Application Number TC-2942. 

J. Britton:jm 
(503) 686-7837 
February 2, 1990 
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Application No. TC-3131 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

James VanLeeuwen 
27070 Irish Bend Loop 
Halsey, Oregon 97348 

The applicant owns and operates a grass seed farm operation in Halsey, 
Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is a 1977 Ford 8700 
tractor located at 27070 Irish Bend Loop, Halsey, Oregon. The 
equipment is owned by the applicant. 

Claimed equipment cost: $10,000 
(Accountant's Certification was provided.) 

3. Procedural Requirements 

The equipment is governed by ORS 468.150 through 468.190, and by OAR 
Chapter 340, Division 16. The equipment has met all statutory 
deadlines in that: 

Purchase of the equipment was substantially completed on July 31, 
1989, and the application for final certification was found to be 
complete on December 15, 1989, within two years of substantial 
purchase of the equipment. 

4. Evaluation of Application 

a. The equipment is eligible because the sole purpose of the facility 
is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275, and the facility's qualification as a 
"pollution control facility", defined in OAR 340-16-025(2)(f)(A): 
"Equipment, facilities, and land for gathering, densifying, 
processing, handling, storing, transporting and incorporating 
grass straw or straw based products which will result in reduction 
of open field burning. " 
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b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The tractor promotes the conversion of a waste product (straw) 
into a usable commodity by providing the power unit for the 
baling operation. The straw then is used as livestock feed 
and compost. 

2. The estimated annual percent return on the investment in the 
equipment. 

There is no gross annual income generated by this equipment 
producing a negative annual percent return on the investment. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The tractor is an essential piece of equipment 
required to achieve the applicant's use of alternative methods 
to open field burning. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

The applicant claims operating costs of $13,100 to annually 
maintain and operate the equipment. However, approximately 
half of this amount is for a tractor rental rate which is not 
an acceptable operating expense. The applicant has been 
notified of the Department's determination. These costs were 
considered in the return on investment calculation. The 
applicant states that the value of the livestock ($20/ton) is 
offset by the baling and transport expenses. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

There are no other factors to consider in establishing the 
actual cost of the equipment properly allocable to prevention, 
control or reduction of air pollution. 

The actual cost of ·the equipment properly allocable to pollution 
control as determined by using these factors is 100%. 
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5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $10,000, with 100% allocated 
to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number TC-3131. 

J. Britton:ka 
(503) 686-7837 
December 15, 1989 
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Application No. TC-3135 

1. Applicant 

Tom Herndon 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

27252 Irish Bend Loop 
Halsey, Oregon 97348 

The applicant owns and operates a grass seed farm operation in Halsey, 
Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is a 1988 John 
tractor, located at 29702 Nicewood Drive, Halsey, Oregon. 
equipment is owned by the applicant. 

Claimed equipment cost: $52,508 
(Accountant's Certification was provided.) 

3. Procedural Requirements 

Deere 4650 
The 

The equipment is governed 
Chapter 340, Division 16. 
deadlines in that: 

by ORS 468.150 through 468.190, and by OAR 
The equipment has met all statutory 

Purchase of the equipment was substantially completed on December 22, 
1988, and the application for final certification was found to be 
complete on December 15, 1989, within two years of substantial 
purchase of the equipment. 

4. Evaluation of Application 

a. The equipment is eligible because the sole purpose of the facility 
is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275, and the facility's qualification as a 
"pollution control facility", defined in OAR 340-16-025(2)(f)(A): 
"Equipment, facilities, and land for gathering, densifying, 
processing, handling, storing, transporting and incorporating 
grass straw or straw based products which will result in reduction 
of open field burning." 
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Application No. TC-3135 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost 
allocable to pollution control, the following factors from 
ORS 468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The equipment does not recover or convert waste products into 
a salable or usable commodity. The tractor is used to pull 
equipment which chops the straw and then plows it under. 

2. The estimated annual percent return on the investment in the 
equipment. 

There is no gross annual income generated by this equipment 
producing a negative annual percent return on the investment. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

The applicant states there is an increase in operating costs 
of $12,480 to annually maintain and operate the equipment. It 
is staff's determination that approximately one-third of the 
claimed facility costs are inappropriate because they reflect 
equipment rental costs which are not operation expenses. The 
applicant has been informed of staff's determination. These 
costs were considered in the return on investment calculation. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

There are no other factors to consider in establishing the 
actual cost of the equipment properly allocable to prevention, 
control or reduction of air pollution. 

The actual cost of the equipment properly allocable to pollution 
control as determined by using these factors is 100%. 
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Application No. TC-3135 

5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 100%. 

6. Director's Reconunendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $52,508, with 100% allocated 
to pollution control, be issued for the equipment claimed in Tax 
Credit Application Number TC-3135. 

J. Britton:ka 
(503) 686-7837 
December 15, 1989 
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Application No. TC-3140 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Donald Estergard, Pres. 
Estergard Farms, Inc. 
1455 Larkspur Ave. 
Eugene, Oregon 97401 

The applicant owns and operates a grass seed farm operation in 
Harrisburg, Oregon. 

Application was made for tax credit for air pollution control 
equipment. 

2. Description of Claimed Facility 

The equipment described in this application is a John Deere 4850 
tractor, located at 32022 Priceboro Drive, Harrisburg, Oregon. The 
equipment is owned by the applicant. 

Claimed equipment cost: $71,401.84 
(Accountant's Certification was provided.) 

3. Procedural Requirements 

The equipment is governed 
Chapter 340, Division 16. 
deadlines in that: 

by ORS 468.150 through 468.190, and by OAR 
The equipment has met all statutory 

Purchase of the equipment was substantially completed on June 28, 
1989, and the application for final certification was found to be 
complete on December 14, 1989, within two years of substantial 
purchase of the equipment. 

4. Evaluation of Application 

a. The equipment is eligible because the sole purpose of the facility 
is to reduce a substantial quantity of air pollution. 

This reduction is accomplished by reduction of air contaminants, 
defined in ORS 468.275, and the facility's qualification as a 
"pollution control facility", defined in OAR 340-16-025(2)(f)(A): 
"Equipment, facilities, and land for gathering, densifying, 
processing, handling, storing, transporting and incorporating 
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Application No. TC-3140 

grass straw or straw based products which will result in reduction 
of open field burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment 
cost allocable to pollution control, the following factors from 
ORS 468.190 have been considered and analyzed as indicated: 

1. The extent to which the equipment is used to recover and 
convert waste products into a salable or usable commodity. 

The equipment does not recover 
a salable or usable commodity. 
Rear-Bagger Loaf machine and a 
straw is condensed into loaves 
flamed. 

or convert waste products into 
The tractor is used to pull a 

propane flamer. The loose 
and the stubble is propane 

2. The estimated annual percent return on the investment in the 
equipment. 

There is no annual percent return on investment in the 
equipment as it's use involves additional steps to achieve 
field sanitation. 

3. The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The method chosen is an accepted method for reduction of air 
pollution. The method is one of the least costly, most 
effective methods of reducing air pollution. 

4. Any related savings or increase in costs which occur or may 
occur as a result of the purchase of the equipment. 

There is an increase in operating costs of $5,960 to annually 
maintain and operate the equipment. These costs were 
considered in the return on investment calculation. 

5. Any other factors which are relevant in establishing the 
portion of the actual cost of the equipment properly allocable 
to the prevention, control or reduction of air pollution. 

There are no other factors to consider in establishing the 
actual cost of the equipment properly allocable to prevention, 
control or reduction of air pollution. 

The actual cost of the equipment properly allocable to pollution 
control as determined by using these factors is 100%. 
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Application No. TC-3140 

5. Summation 

a. The equipment was purchased in accordance with all regulatory 
deadlines. 

b. The equipment is eligible for final tax credit certification in 
that the sole purpose of the facility is to reduce a substantial 
quantity of air pollution and accomplishes this purpose by the 
reduction of air contaminants, as defined in ORS 468.275. 

c. The equipment complies with DEQ statutes and rules. 

d. The portion of the equipment that is properly allocable to 
pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control 
Facility Certificate bearing the cost of $71,401.84, with 100% 
allocated to pollution control, be issued for the equipment claimed in 
Tax Credit Application Number TC-3140. 

J. Britton:jm 
(503) 686-7837 
January 8, 1990 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: February 14, 1990 

To: Environmental Quality Commission 

From: Bruce A Hammon, Eastern Region Manager 

Subject: Agenda Item E - Regional Managers Report, March 2, 1990 EQC Meeting 

Following is the outline of a 20 minute oral report that will be presented at the March 2, 1990 
meeting: 

-- Overview of Eastern Region Activities 

-- Highlights of significant events or environmental issues by program: 

Air Quality 

Woodstove-related air pollution problems in the McKay Creek area of Pendleton. 

Compliance summary of air pollution control sources. 

Water Quality 

• Compliance summary of water pollution control sources. 

• Water quality issues concerning gold mining and food processing. 

Hazardous and Solid Waste 

Compliance summary of solid waste disposal sites. 

• Cull onion disposal in Malheur County. 

Impacts of the new underground storage tank rules on the "mom and pop" gasoline 
stations in eastern Oregon. 

Environmental Cleanup 

Summaiy of leaking underground storage tank investigations. 

Oil and Hazardous Material Response 

Hydrochloric acid spill - North Fork John Day River 

-- Questions and Answers 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

II REQUEST FOR EQC ACTION II 

Meeting Date: March 2. 1990 
Agenda Item: ..:F ___________ _ 

Division: Air Quality 
Section: Planning & Development 

SUBJECT: 

Air Quality State Implementation Plan: Amendments to the 
Lane Regional Air Pollution Authority (LRAPA) Title 34, "Air 
Contaminant Discharge Permits" as Part of the State 
Implementation Plan. 

PURPOSE: 

Adoption of the amended Title 34 as part of the state 
Implementation Plan. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

Attachment __};_ 
Attachment _!L 
Attachment _!L 
Attachment _Q_ 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 
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DESCRIPTION OF REQUESTED ACTION: 

The Lane Regional Air Pollution Authority has amended Title 
34, "Air Contaminant Discharge Permits", to fulfill four 
objectives: 

1. Set criteria for public request for public hearings 
prior to the issuance of Air Contaminant Discharge 
Permits; 

2. Specify source categories which are required to 
register and to provide emissions information; 

3. Increase permit fee revenue to help offset program 
costs; and 

4. Make "housekeeping" revisions to improve regulation 
clarity and address minor permitting issues. 

The LRAPA has acted as Hearing Officer for the Environmental 
Quality Commission (EQC, Commission) upon authorization by 
the Department of Environmental Quality (DEQ, Department) 
which found the proposed rules to be consistent with 
Department rules. 

The Commission is requested to adopt these amendments as a 
revision to the State of Oregon Clean Air Act, Implementation 
Plan (OAR 340-20-047), and to direct the Department to submit 
the revised Plan to the Environmental Protection Agency (EPA) 
for approval. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

Statutory Authority: 
_x_ Pursuant to Rule: OAR 340-20-047 
_x_ Pursuant to Federal Law/Rule: PL 95-95 

Clean Air Act Amendments of 1977 
Other: 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x_ Hearing Officer's Report/Recommendations 
_x_ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 

Attachment 

Attachment 
.Attachment 
Attachment 

Attachment 

Attachment 
Attachment _IL 
Attachment _E_ 
Attachment 
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_x_ Other Related Reports/Rules/Statutes: Attachment F-H 

LRAPA staff Reports to Board of Directors - October & 
December, 1989 and January, 1990 

_x_ Supplemental Background Information Attachment __L 

Opinion of the LRAPA Legal counsel on Permit Fee Increases 

REGULATED/AFFECTED COMMQNITY CONSTRAINTS/CONSIDERATIONS: .... 
• -.. ""I" 

In general, permit fees for facilities located in Lane county 
are greater than for similar facilities in other parts of the 
state. The revised permit fees are 10 percent .higher for 
all categories. Some final approval of permits may be 
delayed because of requests by the public for public hearing. 
Neither effect will have major impact. 

PROGRAM CONSIDERATIONS: 

* The new criteria for holding public hearings are 
consistent with recent changes in Department rules. 

* Requiring registration and gathering information on 
emissions will allow LRAPA to compile a more 
comprehensive emission inventory, which is necessary for 
preparation of additional volatile organic compound and 
noncriteria pollutant control programs. 

* Increasing permit fees is consistent with the LRAPA 
Board's desire to require fees to be based on the cost 
of the permit program. Although comments were received 
from industry during the public comment period, there 
were no comments opposing the fee increase. The 
Commission has concurred in the past on the LRAPA 
setting higher permit fees than the Department. The 
informal opinion of the Attorney General's office is 
that the Legislature's intent to oversee the 
Department's budget does not extend to the LRAPA. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Not to adopt the amended rules as a State Implementation 
Plan revision. This would make LRAPA rules 
inconsistent with the current State Implementation Plan. 
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2. Request the LRAPA to align its permit fees with the 
Department's fee schedule. This would result in the 
LRAPA not being able to cover the costs of their permit 
program. The Department will need to increase its 
permit fees in the near future to better cover its 
costs. There may always be some difference in permit 
program costs between the LRAPA and the Department, thus 
some minor differences in fees are justified. 

3. Adopt as a state implementation Plan revision all of the 
amended Title 34. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

Adopt the amended Lane Regional Air Pollution Authority 
Title 34, "Air Contaminant Discharge Permits" in its entirety 
as a revision to the Oregon State Implementation Plan. The 
amendments provide better public access to the permitting 
process, are technically stronger, will result in additional 
information on air emissions being gathered, and will provide 
better recovery of the LRAPA's permit program costs from 
permit fees. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The amended rules are found to be consistent with the 
Strategic Plan, and Agency Policy. 

There is some question whether an increase in permit fees by 
the LRAPA is consistent with Legislative Policy as embodied 
in House Bill (HB) 5033, which requires the Department to 
obtain Legislative approval of all fee increases. The LRAPA 
Legal Council's opinion is that an increase in permit fees by 
LRAPA is not covered by this Legislation. It is the informal 
opinion of the Attorney General's office that the intent of 
HB 5033 is to limit the expenditures of the Department 
through Legislative oversight of the fees directly charged by 
the Department. It is believed that this oversight was not 
intended to extend to LRAPA's budget which is not included in 
the Department's budget. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the LRAPA continue to have a different permit fee 
schedule than the Department? 
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INTENDED FOLLOWUP ACTIONS: 

The Department will forward the revised State of Oregon Clean 
Air Act Implementation Plan to the Environmental Protection 
Agency for their approval. 

GEL:a 
PLAN\AH809 
2/12/90 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Gregg E. Lande 

Phone: 229-6411 

Date Prepared: February 12, 1990 
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Attachment A 
PROPOSED AMENDMENTS 
LRAP A TITLE 34 
JANUARY 9, 1990 
1 

LANE REGIONAL AIR POLLUTION AUTHORITY 

TITLE 34 

Air Contaminant Discharge Permits 

Section 34-001 General Policy and Discussion 

In order to restore and maintain Lane County air quality in a condition as 
free from air pollution as is practicable, consistent with the overall public 
welfare of the county, it is the policy of the Lane Regional Air Pollution 
Authority to require a permit to discharge air contaminants from certain 
sources. As a result, no person shall construct, install, establish, modify, 
enlarge, develop or operate an air contaminant source listed in SectieA 34 025 
tTable At, without first obtaining a permit from the Authority to discharge 
air contaminants. In addition, for those sources not listed in SectieA 34 025 
fTable At which have emissions of air contaminants, the Director may require 
registration with the Authority. 

Section 34-005 Definitions 

All relevant definitions for this title can be found with the general 
definitions listed in Title 14. 

Section 34-010 General Procedures for Obtaining Permits 

1. Any person intending to construct, install or establish a new source, 
renew an expired permit, modify an existing source with s~estaAtial 

~~w)-g~'.tt~~fil),~~ij~~~ffiffi~~iit5~, e~~ s~~~~e~~~t~~! :~~~~~~~~ ~~I~~~w~E~~~~t~~~rs 
heYOnd iilliiwaole rates established by regulation or permit shall submit a 
completed application on forms provided by the Authority and containing 
the following information: 

A. Name, address and nature of business; 

B. A description of the production processes and a related flow chart; 

C. A plot plan showing location of all air contaminant sources, all 
discharge points and the surrounding residential and commercial 
property; 

D. Type and quantity of fuels used; 

E. Amount, nature and duration of all emissions of air contaminants; 

F. Estimated efficiency of air pollution control equipment; 

Al 
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G. Other pertinent information required by the Authority. 

2. Within fifteen (15) days after receiving the permit application, the 
Authority will review the application to determine the adequacy of the 
information submitted. 

A. If the Authority determines that additional information is needed, it 
will promptly request the needed information from the applicant. The 
application will not be considered complete for processing until the 
requested information is received. The application will be considered 
to be withdrawn if the applicant fails to submit the requested 
information within ninety (90) days of the request. 

B. If, in the opinion of the Director, additional measures are necessary 
to gather facts regarding th.e application, the Director will notify 
the applicant of his intent to institute said measures and the 
timetable and procedures to be followed. The application will not be 
considered complete for processing until the necessary additional 
fact-finding measures are completed. 

C. When the information in the application is deemed adequate, the 
applicant will be notified that the application is complete for 
processing. 

D. If, upon review of the application, the Authority determines that a 
permit is not required, the Authority shall notify the applicant in 
writing of this determination. Such notification shall constitute 
final action by the Authority on the jjgjjffij]; application. 

:~!}'IIii'~~~:~1~1ll~~l!lliilii1ll!i!l~~lftgfi]']&i!II~Il!1Wsi@]'gifgq:@l!\lfi£gifil@MI!lg 

E. Following determination that it is complete for processing, each 
application will be reviewed on its own merit, in accordance with the 
provisions of all applicable statutes, rules and regulations of the 
State of Oregon and the Lane Regional Air Po 11 ut ion Authority. 

3. In the event the Authority is unable to complete action on an application 

-"ld be exercised by the applicant under a temporary or conditional permit, 
since it will expire upon final action by the Authority to grant or deny 
the original application, and since such temporary or conditional permit 
does not authorize.any construction activity, operation or discharge which 
will violate any of the laws, rules or regulations of the State of Oregon 
or the Lane Regional Air Pollution Authority. 

AZ 
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4. If the Authority proposes to issue a permit, pij\)Jfgij(jj:}\;ji;.or proposed 
provisions prepared by the Authority will be forwarded to the applicant 
~nil I91ll!JgffafitHl@ri!#]gf!JI!f§fi,#iin~~ I ~1 ]l)g 9fil#9ng!ii1§!1 ii\lrniti!l§i $.lJ]fi§rAiiYI f 0 r 
comment. Hie Alitl'lority s11al1 iss~e p~8lie Aotiee of its iAteAt to iss~e 
aA air coAtamiAaAt aisel'large permit. The public notice shall allow thirty 
(30) days for written comment from the applicant, the public and the 

5. After tl'lirty (30) says l'lave elapsed siAce the date of mailiA§ of tl'le 
proposed provisioAS aAd tl'le iss~aAee of p~blie AOtiee, tl'le A~tl'lority may 
take fiAal actioA oA tl'le applicatioA fer a permit. The Authority may 
adopt or modify the proposed provisions or recommend denial of a permit. 
In taking such action, the Authority shall consider the comments received 
regarding the proposed provisions and any other information obtained which 
may be pertinent to the application being considered. 

6. The Authority shall promptly notify the applicant in writing of the final 
action taken on fl+s. \PH& application. If the conditions of the permit 
issued are different.from the proposed provisions forwarded to the 
applicant for review, the notification shall include the reasons for the 
changes made. A copy of the permit issued shall be attached to the 
notification. 

7. If the applicant is dissatisfied with .the conditions or limitations of any 
permit issued by the Authority, Ile t!J\.il @p~J}~~hti may request a hearing 
before the Board of Di rectors or its aufliorTied representative. Such a 
request for hearing shall be made in writing to the Director within twenty 
(20) days of the date of mailing of the notification of issuance of the 
permit. Any hearing held shall be conducted pursuant to the rules of the 
Authority. 

8. If the Authority proposes to deny issuance of a permit, it sha 11 notify 
the applicant by registered or certified mail of the intent to deny and 
the reasons for denial. The denial shall become effective twenty (20) 
days from the date of mailing of such notice unless, within that time, the 
applicant request a hearing. Any hearing held shall be conducted pursuant 
to the rules of the Authority. 

A3 
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9, Permits issued by the Authority will specify those activities, operations, 
emissions and discharges which are permitted, as well as requirements, 
limitations and conditions which must be met. 

10. No permit will be issued to an air contaminant source which is not in 
compliance with applicable rules, unless a compliance schedule is made a 
condition of the permit. 

11. Each permit proposed to be issued or revised by the Authority shall be 
submitted to the Department of Environmental Quality at least thirty (30) 
days prior to the proposed issuance date. 

12. A copy of each permit issued, modified or revoked by the Authority 
pursuant to this section shall be promptly submitted to the Department. 

13. A flew eliart 'u'AieA summarizes tlie geAeral ~reeedures fer air eeAtamifiaAt 
diseliarge ~ermit issuaAee is eeAtaiAed iA Figure 1 ef tl1is title. 

M ,f~~~al!l¥~~~~~,m~!~!,,~~~¥~JIT~~f¥~~@~~~M,~'·!~~~!g)i~~frt~!))lig§~§~~'~j~~g!h~h e 
dafe .. of issuance for unexpected or emergency activities, operat i ans, 
emissions or discharges. Said permits shall be properly conditioned to 
insure adequate protection of property and preservation of public health, 
welfare and resources and shall include provisions for compliance with 
applicable emissions standards of the Authority. Application for such 
permits shall be in writing and may be in the form of a letter which fully 
describes the emergency and the proposed activities, operations, emissions 
or discharges, as described in Section 34-010.1. 

-±-& '.!~- The Authority may institute modification of a permit due to changing 
conditions or standards, receipt of additional information or.other 
reason, by notifying the permittee by registered or certified mail of its 
intention to modify the permit. Such notification shall include the 
proposed modification and the reasons for modification. The modifications 
shall become effective twenty (20) days from the date of mailing of such 
notice unless, within that time, the permittee requests a hearing. Such a 
request for hearing shall be made in writing, and the hearing shall be 
conducted pursuant to the rules of the Authority. A copy of the modified 
permit shall be forwarded to the permittee as soon as the modification 
becomes effective. The existing permit shall remain in effect until the 
modified permit is issued. 

Section 34-015 Special DTscffard@ Permit Categories 

I. Minimal Source Permits 

A. The Lane Regional Air Pollution Authority may designate any source as 
a "minimal source" based upon the following criteria: 

A4 
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(1) Quantity and quality of emissions; 

(2) Type of operation; 

(3) Compliance with Authority regulations; 

(4) Minimal impact on the air quality of the surrounding region. 

B. If a source is designated as a minimal source, the compliance 
determination fee, provided by Section 34-025, will be collected in 
conjunction with plant site compliance inspections, which will occur 
every five (5) years. 

2. Multiple Source Permits 

A. When a single site includes more than one air contaminant source, a 
single permit may be issued including all sources located at the site. 
Such applications shall separately identify by subsection each air 
contaminant source. 

B. When an individual air contaminant source, which is included in a 
multiple-source permit, is subject to permit modification, revocation, 
suspension or denial, such action by the Authority shall only affect 
that individual source without thereby affecting any other source 
subject to that permit. 

3. Letter Permits 

A. Any source listed in SeetieA 34 Q2§ [~liliif!i with no, or insignificant, 
air contaminant discharges may apply To The Authority for a letter 
permit. 

B. The determination of applicability of this letter permit shall be made 
solely by the Authority. 

C. If issued a letter permit, the application processing fee and/or 
annual compliance determination fee, provided by Section 34-025 may be 
waived by the Authority. 

Section 34-020 @l~c~a~g~ Permit Duration 

1. The duration of permits may vary but shall not exceed ten (10) years. The 
expiration date will be recorded on each permit issued. 

2. Air Contaminant Discharge Permits issued by the Authority shall be 
automatically terminated: 

A. Within sixty (60) days after, sale or exchange of the activity or 
facility which requires a permit; 

AS 
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B. Upon change in the nature of activities, operations, emissions or 
_discharges from those of record in the last application; 

f ~. Upon issuance of a new, renewal or modified permit for the same 
operation; or 

9 §. Upon written request of the permittee. 

3. In the event that it becomes necessary to suspend or terminate a permit 
due to non-compliance with the terms of the permit, unapproved changes in 
operation, false information submitted in the application or any other 
cause, the Authority shall notify the permittee by registered or certified 
mail of its intent to suspend or revoke the permit. Such notification 
shall include the reasons for the suspension or revocation. The 
suspension or revocation shall become effective twenty (20) days from the 
date of mailing of such notice unless, within that time, the permittee 
requests hearing. Such a request for hearing shall be made in writing and 
shall state the grounds for the request. 

~; 'Ilfgrm1r@'fiJ§it:11n''~''i1gnm1w'rg@!J~'™a!l9I®r£mis9n~1nmf!!,l§''.Igm~nlf:sme§!lriii ~h~mI 
l~,~~i~lll~~!!i~~i~ll~~~lli~ilili~~~l~~U@§!Jr§§JiffiiFF!iQ ~i!\!!1£§ M\fn 

5. If the Authority finds that there is a serious danger to the public health 
or safety or that irreparable damage to a resource will occur, it may 
suspend or terminate a permit, effective immediately. Notice of such 
suspension or ter.mination must state the reasons for action and advise the 
permittee that he may request a hearing. Such a request for hearing shall 
be made in writing within ninety (90) days of the date of suspension and 
shall state the grounds for the request. 

6. Any hearing requested under this Section shall be conducted pursuant to 
the rules of the Authority. 

Section 34-025 D1s6fiit~qilli&fiiiFI! Fees 

1. All persons applying for a permit shall at the time of application pay the 
following fees: 

A. A filing fee of $75; 

B. An application processing fee; and 

C. An annual compliance determination fee. 

The compliance determination fee may b.e w.aived when 
existiAg ~ermit modification of~nexistirig permit. 

applying for Uf\ 

The application 
A6 
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1-
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processing fee may be waived on permit renewals. Both of these fees may 
be waived when applying for letter permits. 

2. The fee schedule contained in the listing of air contaminant sources in 
this section 'i~gg;'.Jj~f:!Jgft)}l shall be applied to determine the permit fees 
on a standard industrial classification (SIC) basis. 

3. Applications for multiple-source permits received pursuant to Section 
34-015 shall be subject to a single $75 filing fee. The application 
processing fee and annual compliance determination fee for multiple-source 
permits shall be equal to the total amounts required by the individual 
sources involved, as listed in this section. 

4. Modifications of existing, unexpired permits, which are instituted by the 
Authority due to changing conditions or standards, receipt of additional 
information or any other reason pursuant to applicable statutes and which 
do not require refiling or review of an application or plans and 
specifications, shall not require submittal of the filing fee or the 
application processing fee. 

5. The annual compliance determination fee shall be paid at least thirty (30) 
days prior to the start of each subsequent permit year. Failure to remit 
the annual compliance determination fee on time shall be considered 
grounds for not issuing a permit or for terminating an existing permit. 

6. If a permit is issued for a period of less than one year, the applicable 
annual compliance determination fee shall be equal to the full annual fee. 
If a permit is issued for a period greater than twelve (12) months, the 
applicable annual compliance determination fee shall be prorated by 
mu.lt i plying the annual comp 1 i ance fee by the number of months covered by 
the permit and dividing by twelve (12). 

7. If a temporary or conditional permit is issued in accordance with adopted 
procedure, fees submitted with the application shall be applied to the 
regular permit when it is granted or denied. 

8. All fees sha 11 be made payable to the Authority. 

9. Table A in this SectieA Ti.tffe lists all air contaminant sources required 
to have a permit and the associated fee schedule. 

Section 34-030 Source Emission Tests 

1. Upon request of the Director, the person responsible for a suspected 
source of air contaminants shall make or have made a source test and shall 
submit a written report to the Director which describes the nature and 
quantity of air contaminants emitted, the specific operating conditions 
when the test was made and other pertinent data which the Director may 
require. The source shall be evaluated at maximum operating capacities. 

Al 
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2. All sampling and testing shall be conducted in accordance with the methods 
approved by the Authority. 

3. The Director may conduct tests of emissions of air contaminants from any 
source, and may require any person in control of an air contamination 
source to provide necessary holes in stacks or ducts and proper sampling 
and testing facilities, as may be necessary and reasonable for the 
accurate determination of the nature and quantity of air contaminants 
which are emitted as a result of operation of the source. Upon request, 
the Director shall supply a copy of the test results to the person 
responsible for the source of air contaminant emissions. 

Section 34-035 Uoset Conditions 

1. Emissions exceeding any of the limits established in these rules may not 
be deemed to be in violation of these rules, if they were caused as a 
direct result of upset conditions in or breakdown of any operating 
equipment which was unavoidable and which was not caused or contributed to 
through careless or unsafe operation, or as a direct result of the 
shutdown of such equipment for scheduled maintenance, if the requirements 
of this section are met. 

2. If the Director determines that the excessive emissions are harmful to the 
public health or welfare, they will be deemed to be in violation of these 
rules. 

3. Each such occurrence shall be reported to the Director as soon as 
reasonably possible but at least within four (4) hours of the occurrence 
of the breakdown or upset condition. 

4. The person responsible for the source of excessive emissions shall, with 
all practicable speed, initiate and complete appropriate actions to 
correct the conditions causing the excessive emissions. Upon request of 
the Di rector, that person sha 11 submit fi(i £h~'l:li!Ji~'©$l:i~ a full written 
report te tile 9ii<·ectet' of the occurrence;"fhe kiiowii Causes and the actions 
taken to mitigate the emissions and meet the requirements of this section. 

5. No later than forty-eight (48) hours after the start of an upset condition 
or breakdown, the person responsible for the source of excessive emissions 
shall discontinue operation of the equipment or facility causing the 
excess emissions. The Director may, for demonstrated good cause which 
includes but is not limited to equipment availability, difficulty of 
repairs and nature and quantity of emissions, authorize an extension of 
operation beyond the 48-hour period. 

6. For scheduled maintenance which will produce excessive emissions, a report 
shall be submitted at least twenty-four (24) hours prior to shutdown and 
contain the following information: 

A. Identification of the specific facilities to be taken out of service; 
AB 
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B. Statement of the nature and quantity of emissions of air contaminants 
likely to occur during the shutdown period; 

C. Identification of the measures that will be taken to minimize the 
length of the shutdown period and minimize air contaminant emissions. 
If mitigating measure are impractical, reasons acceptable to the 
Director must be given. 

7. Scheduled maintenance which will produce excessive emissions is subject to 
subsection 2 of this section and shall occur, to the extent practicable, 
during periods of good atmospheric ventilation. 

Section 34-040 Records 

The Director may, frem time te time, require owners or operators of air 
contaminant emissions sources to rnO'fiftl?ilMi:fd maintain records of, and 
periodically report to the AuthorTi.Y; fnformation on the nature and quantity 
of emissions and other such information deemed by the Director to be necessary 
to determine whether or not such sources are in compliance with the rules of 

i~~tii~~~M~l-ffi~fi11t;~111111,!1i~1~1~1~~~~ii~1~:~~1~!11r~1~:~~~1~i)tgfi~ 0£g'Q't': 
Section 34-045 §~J;l'#fl~1 g}!i)@#~[1p\l~;foif Regi strati on 

For those air contaminant sources not listed in Table A ef SectieR 3q 025, 
the Director may require registration by the owner or operator of the 
source on forms provided by the Authority. 

~r1:;av!!r~g§\iYlJ;Rfiin;;tl1~;f!t1~m!!,:ar:it!lti'a911fi9~rr¥ 

t!~ :;iilllii;;;1~ti!igi:,1ni!rug§J'~i/¥ i9fiti :J;§!l ;§m~1Jit9 If:g~Y,];tl~;;g i91§9ugfugg 

;~&} i§gifxj§g'ii§ffiwti11ii1§°l 
;(@~ HeyWff# ;§!ii#!§~ 

'{~};fi1§!1n9J:'~~,~;m~¥UfiI:§llgr~§'i§h§t 

t?JiPr¥1£m!f~niln§°;':~1rnn::#1~sa~n9g§ wiithE!I~iil§1!1Dt ~ari 

r111 H@o111 1m~!lJ1n~£!!lln1rn©'i 9Ii!ir%tJ 911$! 
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a: ·{?9.\lni!ll~ illl!i%1il§ ~Ill! \lrl?~n:]sni'i\li'.~tmek!!n!l:Kr& 

r(t1l?il9:ni!g§ Ji§till§'Iihiti!;iii§ :tt ;§gti #§il ,§ffi~fiff@ilI rlllJlf:tnf.%l!lfil~lih%lf§g 
g§)tfu.}~\: 

41 1 ~~~~ii!i~~~~lli~il~~:lilli~~~~lliil~ll~~;~~ili~~; :t£21; ll~x§ 19119w1n9Itn1l 
41 

; i~i~il~ll~~j l~l~~1~:1:1~~l~ii~li~~~l!!l~li~~ilil~il!l~ill!~~i~\t.If~; %rg 

$: ; +n.B§rm~P1rrn rrj!~.P§?iiunf!§rr ?$r2lY(11 ~ft~m1;1;~~11r~~.9,rrtg!1;111t&ll"Jtng1r§ijr@Pn~Jn: 

Section 34-050 Compliance Schedules for Existing Sources Affected by New 
Rules 

1. No existing source of air contaminant emissions will be allowed to operate 
out of compliance with the provisions of new rules, unless the owner or 
operator of that source first obtains a Board-approved compliance schedule 
which lists the steps being taken to achieve compliance and the final date 
when compliance will be achieved. Approval of a reasonable time to 
achieve compliance shall be at the discretion of the Board. 

2. The owner or operator of any existing air contaminant source found by the 
Director to be in non-compliance with the provisions of new rules shall 
submit to the Board for approval a proposed schedule of compliance to meet 
those provisions. This schedule shall be in accordance with timetables 
contained in the new rules or in accordance with an administrative order 
by the Director. This schedule shall contain, as necessary, reasonable 
time milestones for engineering, procurement, fabrication, equipment 
installation and process refinement. This request shall also contain 
documentation of the need for the time extension to achieve compliance and 
the justification for each of the milestones indicated in the schedule. 

3. Within one hundred and twenty (120) days of the submittal date of the 
request, the Board shall act to either approve or disapprove the request. 
A schedule for compliance becomes effective upon the date of the written 
order of the Board. 

4. Compliance schedules of longer than eighteen (18) months' duration shall 
contain requirements for periodic reporting of progress toward compliance. 

5. An owner or operator of an air contaminant source operating in non
compliance with these rules, but under an approved compliance schedule, 
who fails to meet that schedule or make reasonable progress toward 
completion of that schedule, ff1i1Y $hall be subject to enforcement 
procedures in accordance with these rules. 

AlO 



TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

]. Seed cleaning located in special control areas, 
commercial operations only (not elsewhere classified) 

2. Smoke houses with 5 or more employees 

3. Flour and other grain mill products in special 
control area 
(a) 10,000 or more tons per year 
(b) Less than 10,000 tons per year 

4. Cereal preparations in special control areas 

5. Blended and prepared flour in special control areas 
(a) 10,000 or more tons per year 
(b) Less than 10,000 tons per year 

6. Prepared feeds for animals and fowl in special 
control areas 
(a) 10,000 or more tons per year 
(b) Less than 10,000 tons per year 

7. Beet sugar manufacturing 

Standard 
Industrial 

Classification 
Number 

0723 

2013 

2041 
2041 

2043 

2045 
2045 

2048 
204B 

2063 

Notes: I. A filing fee of $75 is required for all sources. 

Application 
Processing 

Fee 

.iw 

.iw 

~ 
JOO 

~ 

lllO 
JOO 

~ 
lW 

WO 

t4P. 
Jgg 

~i~ 
4'?Q 

420 
~~9 

4'20 
J!J'g 
$$P. 

Annual 
Compliance 

Determination 
Fee 

~ 250. 

.1.90 U§ 

~ 4.85 
WO giQ 
l-lS 345 

l-lS .345 
.1.90 II$ 

~ ~$? 
MO la? 
~ 2<400 .-. '·····.-·---:-:···· 

i'.: 2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
~ to fees for any other applicable category. 

Date of Adoption Page 1 



TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Air Contaminant Source 

Rendering plant 
(a) 10,000 or more tons per year 
(b) Less than 10,000 tons per year 

Standard 
Industrial 

Classification 
Number 

2077 
2077 

Coffee roasting greater than 1 ton of coffee per year 2095 

Sawmill and/or planing mill 
(a) 25,000 or more board feet per shift 2421 
(b) Less than 25,000 board feet per shift 2421 

Hardwood mi 11 s 2426 

Shake and shingle mills 2429 

Mill work with 10 employees or more 2431 

Plywood manufacturing 
(a) Greater than 25,000 square feet 

per hour (3/8" basis) 2435 & 2436 
(b) Less than 25,000 square feet 

per hour (3/8" basis) 2435 & 2436 

Notes: 1. A filing fee of $75 is required for all sources. 

Application 
Processing 

Fee 

0-!0 
SW 

~ 

.l-5-0 
-1-00 

-1-00 

-1-00 

4-4<) 

WO 

4W 

l~i 
g§~ 

165 
.llII 
llQ 

JlQ 

l.$$ 

lHo ., ... ,.· ••. ,., ... , 

49 . .5 ,., ....... ·.:·.·:· 

Annual 
·Compliance 
Determination 

Fee 

AO 82?. 
~ !JM 
m ~20 

~ 3Hl 
uo 2:\d 

~ 31Q 

~ 11~ 

~ 3lQ 

JOO 770 

sis !il30 

l".; 2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
"' to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

Air Contaminant Source 

Veneer manufacturing only 
(not el~ewhere classified) 

Wood preserving 

Particleboard manufacturing 

Hardboard manufacturing 

Battery separator manufacturing 

Furniture and fixture manufacturing 
(a) 100 or more employees 

Standard 
Industrial 

Classificatian 
Number 

.2435 & 2436 

2491 

2492 

2499 

2499 

2511 
(b) 10 or more employees but less than 100 employees 2511 

Pulp mills, paper mills and 
paperboard mills 2611, 2621 & 2631 

Building paper and building board mills 2661 

Alkalies and chlorine manufacturing 2812 

Notes: 1. A filing fee of $75 is required for all sources. 

Application 
Processing 

Fee 

-l-00 

WO 

WO 

+4() 

lW 

iso 
iw 

1I9 
5$0 

125 :,:-:·:-;-;.;.·.· 

$.X~. 

l~d 

zoo .·.·.·.-:·.··-·· 

!&§ 

.},-W) !i§§Q 

~ g§§ 
4-1-0 5SQ 

Annual 
Compliance 

Determination 
Fee 

lW 310. 

l4S 580 

~ 1,04Q 

~ 945 

ws 700 

l4S 380 
m 320 

~ 4,040 

m 320 

+w 835 

2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 
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24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

Calcium carbide manufacturing 

Nitric acid manufacturing 

Ammonia manufacturing 

Industrial inorganic and organic chemicals 
manufacturing (not elsewhere classified) 

Synthetic resin manufacturing 

Charcoal manufacturing 

Herbicide manufacturing 

Petroleum refining 

Asphalt production by distillation 

Asphalt blowing plants 

Standard 
Industrial 

Classification 
Number 

2819 

2819 

2819 

2819 

2819 

2861 

2879 

2911 

2951 

2951 

Application 
Processing 

Fee 

440 

iw 

iw 

~ 

ZS() 

5.5.0 

J,W 

.485 
•:;<·'.·:········· 

~zg 

~gg 

49§ 
3rd ..;.:::·:·.':··· 

$.CJ$ 

$9$ 

~ 1!§9§ 
J.00 $39 

iw ~zg 

Annual 
Compliance 

Determination 
Fee 

~ 835 

JSO 420 

4W 485 

~ 580 

4-lS 460 

.J,UO 1,340 

~ 4,180 

~ 4,180 

~ 630 

4W 485 

Notes: 1. A filing fee of $75 is required for all sources. 
2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 

to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

34. Asphalt concrete paving plants 
(a) Stationary 
(b) Portable 

35. Asphalt felts and coating 

36. Blending, compounding or refining of 
lubricating oils and greases 

37. Glass container manufacturing 

38. Cement manufacturing 

39. Redimix concrete 

40. Lime manufacturing 

41. Gypsum products 

42. Rock crusher 
(a) Stationary 
(b) Portable 

Notes: 

Standard 
Industrial 

Classification 
Number 

2951 
2951 

2952 

2992 

3221 

3251 

3273 

3274 

3275 

3295 
3295 

Application 
Processing 

Fee 

Z-00 
Z-00 

300 

uo 

Z-00 

32() 
~~§ 

~JO 

g$$ 

{20 

~ 1035 
.•:•.:.~ .;·O·O·;;·O·:·:·:; 

J.00 n~ 

4W ~$$ 

·~ 255 
.;-:·:·:·:•'.''' 

uo g~~ 
uo 285 , .. _ .... ;;..,.,.,.-

Annual 
Compliance 

Determination 
Fee 

l4S 380 
4W 48~ 

~ 730 

4+0 450 

S40 595 

~ 3,065 

-1-W 155 

Z-00 no 
l+S 345 

l4S 380 
~ 455 

I. A filing fee of $75 is required for all sources. 
2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or ·50, in addition 

to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

Standard 
Industrial 

Classification 
Number 

43. Steel works, rolling and finishing 
mills, electrometallurgical products 3312 & 3313 

44. Incinerators 
(a) 1,000 pounds per hour and greater capacity 
(b) 40 pounds per hour to 1,000 pounds per hour capacity 

45. Gray iron and steel foundries, malleable iron 
foundries, steel investment foundries, steel foundries 
(not elsewhere classified) 
(a) 3,500 or more tons per year production 
(b) Less than 3,500 tons per year production 

46. Primary aluminum production 

47. Primary smelting of zirconium or hafnium 

48. Primary smelting or refining of ferrous and 
nonferrous metals (not elsewhere classified) 
(a) 2,000 or more tons per year production 
(b) Less than 2,000 tons per year production 

Notes: 1. A filing fee of $75 is required for all sources. 

3321 & 
3322 & 
3324 & 
3325 
3325 

3334 

3339 

3339 
3339 

Application 
Processing 

Fee 

140 . $fp 

440 485 
~ i~Q 

140 
igo 

$15 
200 

~ r5ds ... ?·.··:·::·:· .. :·:·: 

~ 8;949 

~ 
+w 

870 
f$5 

Annual 
Compliance 

Determination 
Fee 

J_f,IJ 

i.w 
m 

005 
~ 

835 

370 
I95 

730 
380 

¥W 4,180 

¥W 4,180 

J,J.ll.O 1 • 96 0 
w.s 700 

2 .. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

Standard 
Industrial 

Classification 
Number 

49. Secondary smelting and refining of nonferrous metals 3341 

50. Nonferrous metal foundries 3361 & 3362 

51. Electroplating, polishing and anodizing 
with 5 or more employees 

52. Galvanizing and pipe coating--exclude 
all other activities 

53. Battery manufacturing 

54. Grain elevators--intermediate storage only, 
located in special control areas 

55. 

(a) 20,000 or more tons per year 
(b) Less than 20,000 tons per year 

~gfom~iitif~) electric power generation jlp!qp§~b~r~f.foh 
(a} ~foliil or coal fired §ij)ji:f)fif~)- -greafer ffian 25 MW 
(b) lfooci ~r~oal fired ~i\Jfgg\j(ij--less than 25 MW 
(c) Oil 9.[fg~~ fired 

Notes: 1. A filing fee of $75 is required for all sources. 

3471 

3479 

3691 

4221 
4221 

4911 
4911 
4911 

Application 
Processing 

Fee 

~ ;ms 
JOO 119 

~ 19$ 

JOO ll9 

~ ZQQ 

~ :mo 
~ i$5, 

5..,-900 6:/'490 ,_,,_, .: ·- -.-: 

3-,44-0 .3890 · .. :) __ ,._._ ... _.:•,•,•: 

~ ?§$ 

Annual 
Compliance 

Determination 
Fee 

44') 485 

m 195 

m 320 

m 195 

~ 420 

WO 660 
m 320 

~ 4,235 
~ 2,090 

m liOQ5 

2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 
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TABLE A 

~ 
AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

56. Gas production and/or manufacturing 

57. Grain elevators--terminal elevators primarily engaged 

Standard 
Industrial 

Classification 
Number 

4925 

in buying and/or marketing grain in special control areas 
(a) 20,000 or more tons per year 5153 
(b) Less than 20,000 tons per year 5153 

58. Fuel burning equipment within the boundaries of 
Eugene-Springfield Air Quality Maintenance Area 
(a) Residual or distillate oil fired--

250 million or more btu per hour (heat input) 
(b) Residual or distillate oil fired--5 or more but 

less than 250 million btu per hour (heat input) 
(c) Residual oil fired, less than 5 million btu per 

hour (heat input) 

59. Fuel burning equipment within the boundaries of 
Eugene-Springfield Air Quality Maintenance Area 
(a) Wood or coal fired--35 million or more btu per 

hour (heat input) 
(b) Wood or coal fired--less than 35 million btu 

per hour (heat input) 

Notes: 1. A filing fee of $75 is required for all sources. 

4961 

4961 

4961 

4961 

4961 

Application 
Processing 

Fee 

~ 

+40 
~ 

Z40 

zoo 

-l-00 

~ 

-l-00 

µrn 

$15 
z'.to 

4§? 
Z20 

lfQ 

3)0 

11() 

Annual 
Compliance 

Determination 
Fee 

440 

+.w 
m 

m 
UC 

-l-0% 

m 

~ 

485 

835 
320 

320 

230 

115 

380 

270 

2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

60. Fuel burning equipment outside the boundaries of 
Eugene-Springfield Air Quality Maintenance Area 
(a) All wood, coal and oil fired--greater than 

30 x I06 btu per hour (heat input) 

61. 

62. 

New sources not listed herein which would emit 
10 or more tons per year of any air contaminants, 
including but not limited to: particulates, so,, 
NO, or hydrocarbons, if the source were to 
operate uncontrolled 
(a) High cost 
(b) Medium cost 
(c) Low cost 

New sources not listed herein which would emit 
significant malodorous emissions as determined 
by Authority review of sources which are known 
to produce similar air contaminant emissions 
(a) High cost 
(b) Medium cost 
(c) Low cost 

Notes: 

Standard 
Industrial 

Classification 
Number 

4961 

Application 
Processing 

Fee 

iw 

2,-J.W 
4-W 
i.w 

2,-J.W 
4-W 
-l-S-0 

~Zi:! 

2;909 
. ASQ 

?}Q 

2i600 ;._._.) __ :·.----.-·: 

450 
?QQ 

Annual 
Compliance 

Determination 
Fee 

J+5 

~ 
4-1-0 
i.w 

~ 
4-1-0 
+l!> 

345 

2,600 
450 
230 

2,600 
450 
200 

1. A filing fee of $75 is required for all sources. 
2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in additioh 

to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

Air Contaminant Source 

Existing sources not listed herein for which an air 
quality problem is identified by the Authority 
(a) High cost 
(b) Medium cost 
(c) Low cost 

Bulk gasoline plants 

Bulk gasoline terminals 

Liquid storage tanks--39,000 gallons or 
more capacity (not elsewhere classified) 

Can coating 

Paper coating 

Coating flat wood 

Notes: 

Standard 
Industrial 

Classification 
Number 

5100 

5171 

4200 

3411 

2641 & 3861 

2400 

Application 
Processing 

Fee 

~ 
400 
-1-M 

g;~~~ 
.i.oo HP 

-l-,-1-00 J)qQQ 

-l-00/tank 
JJ:.Q 

1 77() 'l 950 
~ : ..... :-~.:::_.:-:-:-:-:=:·,·=· 

~ 

~ 

6qQ 

6?P 

Annua 1 
Compliance 

Determination 
Fee 

~ 2,600 
400 440 
-1-7-S 200 

iw 210 

G.3-5 700 

-1-7-S/tank 
200 

-M-W I, 2~? 

;i.so 

. ;i.so 

420 

420 

1. A filing fee of $75 is required for all sources. 
2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 

to fees for any other applicable category. 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

70. Surface coating manufacturing 
(a) Greater than 1 ton but Jess 

than 20 tons voe per year 
(b) Greater than 20 tons but less 

than 100 tons voe per year 
(c) Greater than 100 tons VOC per year 

71. Flexographic or rotograveure printing 
over 60 tons voe per year per plant 

72. New sources of VOC are listed herein which 
have the capacity or are allowed to emit 
10 or more tons per year voe 
(a) High cost 
(b) Medium cost 
(c) Low cost 

73. Sources subject to federal NESHAPS rules 
under section 112 of the federal Clean 
Air Act (except demolition or renovation) 

Standard 
Industrial 

Classification 
Number 

2500 & 3300 

2500 & 3300 
2500 & 3300 

2751 & 1754 

K; Notes: 1. A filing fee of $75 is required for all sources. 

Application 
Processing 

Fee 

-l.00 

+.w 
~ 

+.w 

llQ 
130 
G$0 

l}O 

~ 1495 :- .. :).,_·-- ·-: 

4-W 4sq 
.J-W 2QQ 

-l.00 110 

Annual 
Compliance 

Determination 
Fee 

4-CS 11? 

~ 280 
~ 555 

~ 280 

~ 2,585 
4-W 450 
.l+s 200 

~ 165 

'-' 2. Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 

Date of Adoption Page 11 
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TABLE A 

AIR CONTAMINANT SOURCES AND ASSOCIATED FEE SCHEDULE 

Air Contaminant Source 

74. Sources of toxic air pollutants 
(not elsewhere classified 
( ci \ _; <J-1 rnfH1T"A'Y:lH't:f\':/* 
( 

75 

* New York State Aii Guide-I 1985-86 Edition 

St.and a rd 
Industrial 

Classification 
Number 

Application 
Processing 

Fee 

Annual 
Compliance 

Determination 
Fee 

450 
330 

330 

Notes: ·1. 
2. 

A filing fee of $75 is required for all sources. 
Persons who operate boilers shall include fees as indicated in Items 58, 59 or 60, in addition 
to fees for any other applicable category. 

Date of Adoption Page l Z 



Attachment B 

STATEMENT OF NEED FOR PROPOSED RULE AMENDMENTS 

Pursuant to ORS 183.335(2), the following statement provides information on the 
proposed action to amend Oregon's Revised State Implementation Plan (SIP) for 
Particulate Matter for the Eugene/Springfield Air Quality Maintenance Area. 

Legal Authority 

ORS 183, 468.020, ORS 468.505, ORS 468.535, OAR 340-11 and 340-20, LRAPA Title 12 
and the Federal Clean Air Act Amendments of 1977 (PL 95-95). 

Need for Amendments 

The LRAPA Board of Directors has determined that there is public interest in per
mitted air contaminant discharges from regulated facilities and desires to provide 
a mechanism for open public discussion on permit applications. The proposed amend
ments establish criteria to allow public hearings on permit applications when 
requested. The board has also determined that the public interest is served by 
developing ·information on toxic emissions as a first step for possible emission 
reduction measures. The proposed amendments specify selected sourced of toxic 
emissions for registration and establish a fee. The board has also determined a 
need to recover a larger percentage of costs for LRAPA's permit and enforcement 
programs. The proposed amendments would adjust permit fees upward by 10 percent. 

Principal Documents Relied Upon 

1. State of Oregon State Implementation Plan Revision, Eugene/Springfield AQMA 
2. LRAPA Title 34, "Air Contaminant Discharge Permits", Amendment Draft 
3. LRAPA Staff Report to Board of Directors, October 10, 1989 
4. Clean Air Act Amendments of 1977 (PL 95-95) 
5. ORS 468, et. seq. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

Impact on State Agencies: None. 

Impact on Local Agencies: The proposed new fees and fee adjustments would help 
offset the costs of the permit enforcement and registration programs. 

Impact on Public: Little if any. The incremental fee increases to affected busi
nesses are estimated to be insignificant relative to total cost to public of 
goods and services provided. 

Impact of Affected Facilities: Little. In addition to the 10 percent increase in 
fees, there is some time involved to complete the registration forms. Some 
permit applicants may be delayed in receiving final approval of permits. 

LAND USE CONSISTENCY STATEMENT 

The proposed rule amendments have no impact on and are consistent with land use as 
described in applicable land use plans in Lane County. 

DRA/MJD 
10/24/89 Bl 
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OREGON INTERGOVERNMENTAL PROJECT REVIEW 

State Clearinghouse 
Intergovernmental Relations Division ~ ~ A p 

155 Cottage Street N. E. D L~ l~; '..'. [ \] C 
Salem, Oregon 97310 

373-7652 ~·.:r.J\/ :~ .·.). Js:·~; 

C 0 N C L U S I 0 N S ff/C/.:<.I/ 

LANE P.EG!9NAL AlR PDllUTIOH AUTHGRITY 

APPLICANT:~~~~-L_a_n_e~R_e~g~i~on_a_l~A_i~r~P~o~ll~u~t_i_o_n~~~~~~~~~~~~~~ 

PROJECT TITLE:~~~Am==e=n=dm=e~n~t~s'-'t~oc...:.:A:ir"-'C~o~n~t~a~mi='=n=an~t=--=D~i~s~c~h~a=rDg=e~P~e~rm=-=i~t~s'--~~~-

The state of Oregon (and local clearinghouses if listed) has 
reviewed your project and reached the following conclusions: 

IXXJ 

[ l 

No significant conflict 
programs of state or 
identified. 

with the plans, 
local government 

policies or 
have been 

Relevant comments of state agencies and/or 
governments are attached and should be considered 
final design of your proposal. 

local 
in the 

[ ] -Potential conflicts with the plans and programs of state 
and/or local government: 

[ ] may exist. 

] have been identified and remain unresolved. The 
final proposal has been reviewed and final comments 
and recommendations are attached. 

[ ] have been satisfactorily resolved. 
issues remain. 

======================= 

No significant 

A copy of this notification and attachments, if any, must 
accompany your application to the federal agency. 

FEDERAL CATALOG # 66. 900 

NOTICE TO FEDERAL AGENCY 

THE FOLLOWING IS THE OFFICIALLY ASSIGNED STATE IDENTIFIER NUMBER 

OR891024-045-2 

IPR #3 
A-_~: 
Clearinghouse Coordinator 

B2 



c?f®~ 
Lane Council of Governments 

November 1, 1989 

Mr. Donald Arkell 
Lane Regional Air Pollution Authority 
225 North 5th, Suite 501 
Springfield, OR 97477 

Dear Mr. Arkell: 

SUBJECT: AREAWIDE CLEARINGHOUSE REVIEW 

ffil~@CT&v~w 
f1JOV 0 2 1989 

"lf/'1111 
W4E REfl!.DllAl AIR POllUOOll AUTHGRITY 

TITLE: Proposed Rules Affecting Oregon State Implementation Plan Revision, 
Eugene/Springfield AQMA for TSP -- Adoption of Amendments to LRAPA 
Title 34, "Air Contaminant Discharge Permits" 

The Lane Council of Governments has received the above referenced proposal 
for review. It has been determined that no clearinghouse comment needs to be 
made. Nevertheless, thank you for the opportunity. 

Sincerely, 

J!~;7lc~ 
JoAnn McCauley · 
Information Coordinator 

JM:OA 

Local Government Services 
125 East Eighth Avenue 

Eugene, Oregon 97401 
Telephone (503) 687-4283 

Senior and Disabled Services 
1025 Willamette St. Suite 200 

Eugene, Oregon 97401 

Telephone (503) 687-4038 
B3 



Attachment C 

GUARD PUBLISHING COMPANY 
P. 0. BOX 10188 PHONE (503) .485-1234 Legal 

Notice EUGENE, OREGON 97.440 

Legal Notice Advertising 

• Lane Regional Air 
Pollution Authority 

• D Tearsheet Notice 

• ATTN: Donald Arkell 
225 N. 5th, Suite 501 

• D Duplicate Affidavit 

• Springfield, OR 97477 • 

--------------------------------------~-· NOi'JCE OFIN1ENTTO 

AFFIDAVIT OF PUBLICATION 
STATE OF OREGON, ) 
COUNTY OF LANE, ) 

1, WENDY L. WALSH 

SS. 

being first- duly sworn, depose and say !h_~t I al!' the Advertising 
Manager, or his principal clerk, of thet '/- a 
newspaper of general circulation aS defined in ORS 193.010 and 
193.020; published at Eugene in the aforesaid county and state; 

th1d9'1CE OF INTENT TD ADOPT RULES 
~..:::::.-:...:::..:::-"..--''...:...~::.:.:...:..-"..:.:..:c......:..:::_..:.:C"-:::.:.....!._"-':'...'=:.!:.-"...~-~-~· 

a printed copy of which is hereto annexed, was published in the 

entire issue of said newspaper for 0 NE successive and 
consecutive DAY in the following issues: 

NOVEMBER 8, 1989 

Subscribe 

My Commission Expires: t{,. 3-t> -f/ 
AFFIDAVIT 

Notary Pub!" for Oregon 

ADOPT RULES AND TO 
AMEND OREGON'S AIM: 

Q0AUTY IMPLEMENTATION 
.~ PUN 
la accordance with· Tide -42 of 

the Lane Regional Air Pollution 
!Authority .(I.RAPA) Rules and 
Regulation1, the Board of Direc:· 

! tors is proposing: 
To adopt amendments to 

i LRAPA Title 34, "Air Contaminant 
Discharge Pennitl," which would: 
set criteria for public requests for 
public hearings prior to issuance 
or Air Contaminant Discharge 
Pennits; specify source <:ategortes 
which are required to· register and 
to provide emiuiona information; 
increase permit fee revenue to 
help offset permit program costs; 
and improve regulation clarity and 
address minor permitting issues. 

WHO IS AFFEcrED . 
Individuals and groupa Interested 
in public participation in luuing 
or renewing permits: certain com-
mercial facilities which emit vola
tile organk: compounds; industrial 
facilities holding alr contaminant 
discharge pennitl. 

PlJBUC HEARING 
Public hearing on the above rule 

amendments will be held before 
lhe LRAPA 8oU'd of Directors at 
its regular meeting on Tuesday, 
December 12, 1989. 

Location: City Council Cham· 
bers, Springfield City Hall, 225 
North 5th Street. Springfield, OR 
97477, Time: 12:15 p.m. 

Copies of the proposed·amend· 
ments, as well as Sta1ements of 
Need and Fiscal Impact, are avail· 
able for review at the LRAPA of
~ located at 225 North 5th, Suite 
501 (Springfield City Hall build· 
ing) until December 12. The pub-

15447 

lic may comment on the proposed 
regulations by calling the !.RAPA r 
business otftce, 726-2514; and I 
written comment may be submit
ted until December 11, 1989, 10 
225 North 5th. Suite 501. 

No. 16447 - November 8, 1989 

Cl 



. NO'ili::rOFlNTENT .•• , 
TO ADOPT RULES .. '' 

'"ot=r>~± 
. 'IMPl.!MEHTATioN Pl.AN'"' 

In adCCMlanc&with::Tltle'42': 
of, lhe,MIJe"ReglQnal· Air. 
PolluUdl\i A1Jlftodfy '(lRAPAJ: 
Aulff< ·•riiil-ulatli>fisl' lhO> 
Board:.,-·-~'-;:-dl_~rec_tor•) ·J~~ 
proppsl_n(l •. ,.,, .. - ,, .. .' 

To·;'a<fOPt--(elriendrnents''tcf 
LRAPA:: TWS- t.34, ·:.':Air -,~~ 
tam,ln~_t-~·:.otec_tia,rge. _. Pe_r:-: 
mlts,"·"=!Wf'dc;h - -Would:-. fft11 

· crllerill1Qr-llC noquea{Jolt 
pubUo~-~gs' ,Prt9t.:6-to. 
ISSUahce~Df-Alr, ContamlMtif 
tllscharg"' hrmlla; • · af)4tolfyi 
: source~~ori~Jvhl_9p_ -Bf!j. 
requlrect.·to register~ancr: to·_. 
prov I de·_ - am I ssio ns~~, -:~h:>• 
formati0:0; '"Jn~,.- pennrt 

. fee .. :revenM_&;;to- 1hef.p: alfsat·, 
pertnlt" :P!'OQnlni · -costs;·· ·antt' 

;/mprCMt-1.;tmguJation· i~ clari}y. 
and .ad~ mlAA"-?e!<! 
mlttlng·.1sSU8S'.' 1 ~-:_-,;_ .• .-u, .·.· _~_'·•'
-.WHO· J- IS>-YAFFEC'IB>: 1 J'n4.1 

<ll..idullillt,..d~ 1l"'"ps•.~ 
. terestedt,.,-1.n.,_py~Jlq_ il .. ":>. 
·11Clpatl<>ri.¥1rr· 189Ulng ·'frill 
renewin~-· _ ; :eertafn ·;.i 
commerc . facllltles .• whlql\.\ 1· 

-emit----volat e organltl ~'.· 
pounds;'."· JndustrJaJ .facilltteei.i 
holding air contaminant 
discharga·pennlts. · -
·-~EARtNO> PubM~ 
hearing on the above' ruie· 

amendmen~0,ls~w'1111:fbti·:·' ,=~· --before.:.th 
01 rec:t0t1 uff 

>meeting -·_·!®~-
December 12, 1 .. W-

Locatiol'.'! Gity Councu· 
' Chambeira, -Sprfngflltld i Ci~ 
Hall,. "2S-.North . 51h .s1ree1. 
Springflefd, OR 97477 · t 

Time: 12:~5 p.m. 1. ,·~!'~. · 
· • Copiea. of. lhe, proposed . 

. ameildmetits, as ·wel~ · as 
· StatementS-'' of Need - ancf 
Flscaf Impact, are . .avaffable 
for. review at the LRAPA 
offk:e loCated at 225 ·North 
5th~! •$lite_ .. 5QL (Sprl11gfle&d i 
G1ty •• ,:.HaJ1,·'" bw .. ldlnv. >~·~!IUl Oecelnbel'-i2:'"Tn•· pubne. 
may.· ~etun.trntnt.1.1:0'n -~_;'tff e 
!J«)posed· regulations by 
calling the LRAPA business 

··omce; ne:2514~ amrwrttterY" 
comment may be submitted 
-until December 11, 1989, to 
225North 5th, SuitEt 501. +: r n,& ,, •• : {-;..; 16881' 

Affidavit of Publication 
ST ATE OF OREGON, COUNTY OF LANE~ .. 

Leota J, Emery 
I, ...........•......•.......•..•...•.......•. being duly sworn, 

depose an<l say lhatl am lhe ...... L.E)gq.,J, . ci.~r .h: ............. . 
of the Springfield News, a newspaper of general clrculaUon, as defined 

by ORS 193.010 and 193.020; printed and published at Sprlngfleld In the 

aforesaid county and state: that the 

Notice of Intent to Adopt Rules and 
to Amend Oregon's Air Quality Imple
mentation Plan. 

a printed copy of which Is hereto annexed, was published tn the entire 

Issue of said newspaper tor .........................•.......... 

successive and consecutive weeks In the following issues: 

November 8 1 1781 

8th 
Subscribe& and sworn to me this. ; ....•.........•... : ....... day of 

November 89 

........ ~J.~~·;~·~.·~.·~.-.;r)9 ... &.o><.U~y 
Notary Publlc forOre~n 

May l;l 1 1991 
(My Commission expires •... , ............... , ....•.. , .......... ) 

C2 



NOTICEOF INTENT TQI 
ADOPT RULES AND TO 
AMEND OREGON'S AIR 

QUALITY IMPLEMENTATION 
PLAN 

ln accordance with Title 42 
of Iha Lane Regional Air 
Pollution Authority (LRAPA) 
Rules and Regulations, the 
Board of Directors is 
proposing: 

To adopt amendm'ents to 
LRAPA Title 34, "Air 
Contaminant Discharge 
Permits; which would: set 
criteria for public requests 
for public hearings prior to 
issuance of Air Contaminant 
Discharge Permits; specify 
source categories which are 
required to register and to 
provide emissions 
information; increase permit 
fee revenue to help offset 
permit program costs; and 
improve regulation clarity 
and address minor 
permitting issues. 

WHO IS AFFECTED: 
Individuals and groups 
interested in public 
participation in issuing or 
renewing permits: certain 
commercial facilities whidl emit 
volatile organic compounds: 
industrial facilities holding air 
contami an · e' its.· 

PUBLIC HEARING: 
Public hearing on the above 

rule amendments will be held 
before the LRAPA Board ol 
Directors at its regular meeting 
on Tuesday, December 12, 1989. 

Location; City Council 
Chambers, Springfield City 
Hall, 225 North 5th Street, 
Springfield, Oregon 97477: 
TIME:12:15p.m. 

Copies of lhe proposed 
amendments, as well as 

. Statements of Need and Fiscal 
i Impact, are available for review 

at the LRAPA office located at 
225 North 5th, Suite 501 
(Springfield City Hall building) 
until December 12. The public 
may comment on !he pro?JSed 
regulations by calling the 
LRAPA business office, 726· 
2514; and written comment may , 
be submitted until December 11, 
1989 to 225 North 5th, Suite 
501. 

14-t le 

Affidavit of Publication 

Stale of Oregon 
County of Lane 

I, Peter Morales; being first duly swom,.stegnd say that I am 
business manager of i QT f . ' ; a newspaper ot 
general circulation, aMJSJY ORS 193,010, and 193,020, 
printed and published at Cottage Grave in the aforesaid county and 
state;that Notice of intent to adopt rul.es 

a printed copy of which is hereto annexed, was published once a 
week in the entire issue of said newspaper for_, _successive and 
consecutive weeks in the following issues: Nov • s 1 9 s 9 

Subscribed and sworn to before me 
this__a__dayof Nov , 19.!J.iL. 

~( LI[~ JZ. " '=<' 
otafYPublic idi'egon 

(My commission expires 1 o - 3 - 91 

C3 
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·,..£.,, NOTICE OF PROPOSED RULEMAKING HEARING 

/ 

(SU.LtrncDl o1 N..d aod F*-1 lmpea mu& accoa:ipany thia Iona.) " J:' l , I r ·. 
PF•. -p AGENCY: UND USE IOAllD or APPEALS 

0 
Ln 

- - I ····•GD R~Y I S"l ~ ~J 
, ... .oo.. ........... apncy p..,. noUcs ol Muinc· ll'-llt: .. ' . 

SlClll.lR'f r.r :.1~ 1. HY.AKINti.K TO B.E HEU); 

''""' n-
11/)0/19 10;30 .. 

""'""""' 
l•ari51&• looao 100 Hi&h St. SE. Suit• 120 0 Sala• 
Ora&OQ 

H.riiirp OD"tca'U): LUU rater••• IUcbael' A. llolatu.a. Coi-looa c. Shartoa. 

Mandi• _L. lallia1toa 

f>w--.lLnlhe~autbori&J"ofORS \9 210(:\) end l!l J\20ffi\ or 

Cb.aput(1) Onp:ia La- l9-- ~ 

u.,.,.. lli.IU11) °" Scua. Bi.11(1) 111-- ._.,..... 

1i.e r...u.-1na .-ttioa it~ 

ADOPT: 

AMEND: 661-10-01!i 

&EPEA~---------------------------

D Prior Notie9 Glv-; He&riac Beq-.&ed by laLen:sled Penou 0 No Prior Notice Glvea 

SUNNARY: 
Appeal -..y be "tr•nsferr•d to circuit court of th• county in which the 
•ppealed decision was aade if tbe loard d•t•r•in•• th• appealed 
decision i• oot revtevable •• a land u•• deciaton. 

l•I#~ iw~>N .. ,. ~too tM porpowd ruSes onlly or iA writiq aL lhe Manne. WriUe11 comawnll. ncti"cd by 
! ~! ~'?!.!.~ _ will allo .. COMidtr'ld. Writi.tn COCll!lltllLI .tx.dd. .. 11111t CO and cupin of tM 

J.'f•.P~ ~-.kine IN'J bs obUiin.d lloca: 

AGENCY: 
ADDRESS: 

UJlD USE IOA.lD Of APPEA:t..S 

s.1 ••• 01. 9ilfo 
100 Ht1h Street SE, Sutce 220 

"Jin""!\ii-Ue 
ATTN: ~l~l~l~-!1!2!65~====----~------PHONE: __: 

I Ir!, .l,._.(t SA..· ..._-ft~:.. _____ q/I/89 ___ -· 
'i.'ICl\:!IUr.· Oat" 

28 

... "'' NOTICE OF PROPOSED RULEMAIQNG HEARIN~ i: I' / r -
pw... '°"'_.,, -- R """l=-

(Su.:emwc OI Need Wxl fi.c.I D.-a ... accon.,..y ._ bm.) 

AJ3~C:V: ltnt Regton1J Atr Ppllutton Authorttr 
(Dep•rt..nt) 

The above nAMd agency gives aottca of M1rtng. 

HEARING TO BE Hao: 

D1t1: 

12/12/H 

11•: 

12:15 p.•. 
Locattoa: 

City Couoctl Ch-rs 
Sprl1111fleld City H.tll 
22S North 5th Street 
Sprtngfteld. OR 

Hatrtngs OfftceT(s): Qgn1Jd B Ar1t1JJ 

~iil z !.. s~ tti I,:·~ 

tA.P.11.t!.. : ... • 
S£CllllR1 ~f $ta:. 

AMEND; tiuPA Title 34 •Atr Conta1tnant Otsch1rae Perwtti• 

.lL ---~- .. -
SUMMARY: 

No Prill' Noli:» a;... 

The LRAPA Bo1rd of Directors his determined that tbere ts public Interest In 
permitted 1tr cont&11ln1nt discharges fro11 r.gul1ted f1ctltttes and desires to 
provide 1 mech1ntsa for open public discussion on per.ft 1ppllc1ttons. The 
proposed ~nct.ents 1st1bllsh crlterl1 to allow public hearings on per.It 
1ppltc1ttons ..tlen requested. The board has 1lso deter11tned that tht public 
interest ts served by developing tnfol'altton on toxic .. tsstons 1s 1 first 
step for possible e11tsston reduction 11e1sures. Tht proposed ~ndments 
specify selected.sources of toxic .. tsstons for registration and establish a 
ftt. The board bis also deter11tned 1 "fed to recover 1 larger percentage of 
costs for LRAPAS's per11tt and enforce.eat progra•s. !ht proposed ... nd9ents 
would adjust permit fees Uptitard by 10 percent. 

n•NZtd persona m.y c:cwrmerl on u. prqx:eec1 RM «l/tt a In MMing • h t-1nQ. ~ .... comm.u 
t~ by Dtctmbtc 11 JW.,,... ltlo be Cllnliderld. Wrlden CCITWNtU lhoUc:I be wi lo encl ccpllll ti N 
ptOPOMd hMmaldng m8W' be Obtll/led .. cm; 

AiEHCY1 
ADDRESS: 

Lant Aeg1ona1 Atr Pollution Authority 
225 North 5th, Suite 501 
Sprtngfltld, OR 97477 

ATTII; Donald R. Ark.ell, Otrector 
/' PHOllE1 (SOl) 726·2514 

f1:tv~fJ~ Octobe• 31, 1989 
~p-LH" -- - ··-- ~-- "Diiil 

··- ----··--.• ., +l'l''•. ' . "'~ : ' ···-,.,,,.....,..... ~ -·· ( 
f .. V6.1'-C0: UI r1t•l•f1:-....-• • - ••~A··· - ---·"" "-·"--'" n·-·--·--



Attachment D 

To: 

From: 

Subject: 

Agenda Item No. 8 

LRAPA Board of Directors Meeting 

January 9, 1990 

Board of Directors 

Donald R. Arkell, Director 

Public Hearing, December 12, 1989, LRAPA Title 34, "Air 
Contaminant Discharge Permits" 

Summary of Procedure 

A public hearing on the proposed Title 34 amendments was held by the LRAPA 

Board of Directors on December 12, 1989. LRAPA had received designation from 

the DEQ Director as hearings office for the Oregon Environmental Quality 

Commission, and this was a concurrent EQC/LRAPA hearing. Notice of the 

hearing was published in the Cottage Grove Sentinel, the Eugene Register-Guard 

and the Springfield News, as well as the Secretary of State's Bulletin. 

Summary of Testimony 

Two persons commented at the hearing on several proposed amendments, and 

written comments were also received from two persons and from the Department 

of Environmental Quality. The hearing record was held open until Friday, 

December 22 to accept additional comments. A list of persons commenting, both 

orally and in writing, and a summary of those comments, as well as staff 

responses, is attached (see also the minutes of the December 12 meeting). 

Director's Recommendation 

It is recommended that the board adopt the proposed Title 34 amendments, 

as revised. 

DRA/MJD 

Dl 



LRAPA RESPONSE TO 
PUBLIC COMMENTS REGARDING 

PROPOSED AMENDMENTS TO TITLE 34 

Attachment E 

Comments by Randall S. Hledik, Wildish Sand and Gravel Company 

1. Section 34-010.4: If a hearing is requested, it should be set within 16 
days after the request for the hearing, in order to stay within the 30-day 
public review period. 

2. 

Response: We agree that a requested hearing should be scheduled as 
rapidly as possible to minimize permit issuance time. However, it is 
essential that adequate pubJjc notice be provided to allow for input of 
information from all interested parties. 

Section 34-010-4: 
the public hearing 
processing period. 

Authority action should be taken within 15 days after 
to keep the decision time within the present 45-day 

Response: Staff agrees that action on the permit application should be 
taken as expeditiously as possible. We are concerned, however, that 
attempting to stay within the 45-day processing period on those few 
occasions when a hearing is requested may deprive the applicant ,as well 
as interested public, of adequate notice. Permits are not automatic, 
and hearings may reveal more information which would cause additional 
conditions to be imposed, or denial of the permit. 

There is no doubt that the new rules, as proposed, change the focus of 
the permit issuance process from the immediate issuance of a permit to 
providing time and a procedure for additional public input into the 
permits. The proposal is made in response to a recent Oregon court case 
on which a public hearing was required by DEQ. There was considerable 
delay in issuing the permit involved. Staff believes it is preferable 
to have an administrative hearing process in place to handle those few 
instances where there is.controversy. 

Recommendation: It is the staff's recommendation to adopt the wording as 
proposed. The staff will also go on record to minimize delays consistent 
with the need to provide reasonable notice and requested hearing to 
determine appropriate action on permit applications. 

3. Section 34-010: LRAPA and DEQ should develop an agreement to recognize 
each other's permits for portable sources, thus eliminating the need to 
obtain permits for each jurisdiction. 

Response: There was no proposal to address this item as part of this 
rulemaking. LRAPA and the state routinely share information in reference 
to any source. In addition, a permit issued by one agency will often be 
used as a model to develop the permit when the source crosses jurisdic
tional bounds. The need to establish separate permits is founded on the 
facts that each jurisdiction has ·unique air quality concerns and addresses 
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LRAPA RESPONSE TO PUBLIC COMMENTS 
REGARDING PROPOSED AMENDMENTS TO TITLE 34 
2 

them in a different manner. In addition, emission standards may vary 
between the different jurisdictions. 

Recommendation: No action on this issue. 

Comments by Russell J. Ayres. Weyerhaeuser Company 

1. Section 34-040: Continuous emission monitors (CEM's) for emissions 
reporting are alright, but we are concerned with process-related gas· 
parameters such as carbon monoxide or oxygen. 

".'.'io,i 

Response: LRAPA's primary objective is the establishment of a basis 
to assure continual compliance with emission limits. Where direct 
measurement of emissions can be accomplished, this is the preferred 
option. If direct measurement is not possible (i.e., opacity of a wet 
plume), other parameters which may relate to process or efficiency of 
control equipment may need to be monitored and reported. The intent of 
this section is to determine compliance with emission standards and not 
prescribe operational procedures. 

Recommendation: No wording changes are recommended. Adopt Section 34-040 
as proposed. 

2. Section 34-040: CEM's generate a large amount of data. Resources are 
required by both parties in managing this data. 

Response: LRAPA staff is sensitive to resources that could be required 
to manage large data bases. LRAPA has been actively collecting, analyzing 
and reporting data for a number of years. The level of record keeping and 
reporting is discretionary, in that the Director "may require" submittal 
of the data. Typically, this discretionary process is negotiated in the 
permitting process, which factors in the need to assure continuous 
compliance as well as the resources to satisfy that need. 

Recommendation: Adopt Section 34-040 as proposed. Allow staff to use 
discretion to develop specific CEM and reporting requirements with each 
affected permit holder. Staff report to board in one year on CEM. 

Comments by Mark Rauck. Lane Boiler Owners Association 

1. Section 34-010.l: Leave in the word "substantial" to prevent the 
requirement of "permitting" for every minor process change. 

Response: It was never the intent of the LRAPA staff to require permit 
modifications for all process changes. The intent of the wording change 
was to add clarity to the section by removing the undefined qualifier, 
"substantial" and to implement permit modifications on process changes 
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LRAPA RESPONSE TO PUBLIC COMMENTS 
REGARDING PROPOSED AMENDMENTS TO TITLE 34 
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which relate to emission discharges. Our primary concern relates to 
emission discharges and not process operation. 

Recorrmendation: It is the staff's recommendation to remove the word 
"substantial", as proposed, add the qualifier "which would affect air 
contaminant emissions" after the words "control equipment," and adopt 
Subsection 34-010.l as amended. The paragraph would then read: 

"Any person intending to construct, install or establish a new 
source, renew an expired permit, modify an existing source 
with changes to the process or emission control equipment 
which would affect air contaminant emissions, or increase the 
emissions of air contaminants beyond allowable rates estab
lished by regulation or permit shall submit a completed 
application on forms provided by the Authority and containing 
the fa 11 owing information:" 

2. Section 34-010.14: It is unclear what can trigger a permit modification. 
It is further recommended that LRAPA issue a notice of intent to modify a 
permit with "a few weeks". notice time, rather than the specified 20-day 
time period. 

Response: This comment may have been prompted by a typographical error. 
This is an existing section of the roles where the only change proposed 
was to renumber the section. It appeared"in the original draft that the 
whole section was new. 

Recorrmendation: Adopt the new number, 34.010.14. 

3. Section 34.020.2.A: Mr. Rauck indicated a concern about chapter 7 bank
ruptcy being used to terminate a permit and indicated written testimony 
would be submitted later. Although no written testimony was provided, 
staff gave further review to the expressed concern. 

Response: Staff has worked with legal counsel in pursuing the proposal 
to terminate a permit as a result of chapter 7 bankruptcy. Several legal 
issues were raised that need to be resolved before LRAPA's concerns about 
permitting bankrupt non-operating facilities can be properly addressed in 
the regulations. Staff is proposing to address this item during a 
subsequent rule revision. 

Recorrmendation: Delete reference to Chapter 7 bankruptcy in both existing 
34-020.2.A. and proposed 34-020.4. Adopt new Subsection 34-020.4 as 
amended. 

4. Section 34-040: No change in data collection or reporting is required. 
There would be a significant economic burden to install electronic data 
reporting systems. 
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Response: See earlier comment and response. The existing reporting 
system relies on periodic inspections for a number of major sources and 
review of records maintained at the site. This does not provide any 
continuous record of a source's performance or adequate assurance that 
compliance is in fact maintained during periods when the source is not 
being inspected or tested. The need for a CEM program, particularly in 
respect to major sources, is therefore evident. Much equipment already 
exists at most major sources to accommodate electronic data gathering and 
reporting. Although some additional resource commitment will be required 
by those affected by this requirement, CEM should not be judged an 
unreasonable way to provide public assurance of continuous compliance. 

Recommendation: Adopt Section 34-040 as proposed. Allow staff to use 
discretion to develop specific CEM and reporting requirements with each 
affected permit holder. 

Comment by William Carpenter, General Public 

1. CEM's should be used as a means to assure continual compliance rather than 
intermittent inspection and reporting. 

Response: Staff agrees·with comment. Continuous monitoring also helps 
the operators be more aware of their process emissions. 

Comments from DEQ 

1. DEQ staff reviewed the proposed rules for stringency and consistency 
with DEQ and EPA rules and made one suggestion. Section 34-045.6, as 
originally proposed, would have required a fee in conjunction with the 
registration of air contaminant sources. DEQ determined that this type of 
fee was not within the Department's authority, nor was it consistent with 
the statutes which allow both the Department and the Regional Authority to 
collect fees related to Air Contaminant Discharge Permits. 

Response: 'After further review, LRAPA staff agrees with DEQ's comments. 

Recommendation: It is proposed to delete 34-045.6, 6.A and 6.B from the 
proposed amendments. 

DIRECTORS RECOMMENDATION 

It is the Director's recommendation to adopt the proposed amended rules as 
they are presented to you today. Sections 34-010.1, 34-020.2.A and 4 and 34-
040.6 were modified from the 12/12/89 draft as a result of comments received 
from the DEQ and from the public for the December 12, 1989, public hearing. 

PTW/mjd:Ol/09/90 
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Department of Environmental Quallty 
Hiii.. OQU>l(lHfiilDT -- 811 SW SIXTH AVENUE, PORTLAND, OREGON 97204·1390 PHONE (503) 229-5696 

Donald R. Arkell, D1rector 
Lano R•gional Air Pollution Authority 
225 North Pifth, Suite 501 
Sprin&fiold, OR 97477 

Dace111bar 11, 1989 

ll.o: Propoaed Amandm•nta, I.RAPA Title 34, 
"Air Cont&111.inanc Discharge Permits" 

Dear Mr. Arkell: 

W• have received a copy of the 1n:t'ormat1on which ••• preaented to the I.an• 
Regional Air Pollution Authority Board of Director• on October 10, 
conoerning prcpoaed·change• to Title 34. Air Quality Diviaion 1taff have 
reviewed the propos•d amendment• to determine if they are co111patible with 
stat• ruh1. 

With the exception of one area the proposed rule• appear to meet 1tringenoy 
and corwi•t•ncy raquirements. We do not believe that the collection cf a 
fee 1n conjunction with the registration of 1ir contaminant sources 
(propoaed Section 34-045·6) is within the Department's authority. Neither 
1• it consiat•nt With the 1tatutes which allow both the Dep•rtmant and the 
Regional Authority to collect feea related to Air Contaminant Discharge 
permits, 

It i• our under•tanding that you ars willing to remove the regiatretion fee 
from the propoaed rule•. Therefore, contingent on that change, you ar• 
authorized to be the Environmental Quality Commiaaion 1 a haaringa officer. 
You are also authorized to hold a public hearing on the Co111111iaaion 1 1 behalf 
concurrent with th• public hearing at tho December. 12 Lii.APA Board of 
Diractora meeting, in order to receive comment• concerning th••• prcpo••d 
rula eh&ngH. 

Thank you for your a••1&tance in providing public notice and involvement, 
and for helping to streamline the rule adoption and approval proeHs. 

NN:GEL:a 
Pu.N\A.11309 

Sinc•rely, 

Nick Nilckila 
Adm1nbtrator 
Air Quality Div111on 

cc: Paul Kaprowaki, EPA Oregon Op•raticna Offica ES 
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lAHt P.EG13«Al Mi POUUn:lll AUTl!u~ITY 

Lane Regional Air Pollution 
Attention: Permit Program 
225 North 5th street, Suite 
Springfield, OR 97477 

Ladies and Gentlemen: 

Authority 

501 

Subject: Proposed Rule Revisions - Air Contaminant Discharge 
Permits 

We have had a chance to review your memorandum of October 18, 1989, 
and we offer the following comments. 

1. Regarding Item 1 "Public Hearing Criteria", it is not clear 
to us what the timeframe for permit processing may be if a 
public hearing is requested. That is, presently a permit 
applicant can expect Authority action within 45 days after a 
"complete" permit application is filed. It appears that if 
at present a hearing is to be held at the discretion of the 
Authority, the hearing must be conducted, and the information 
received at the hearing must be considered in time to meet 
the 45 day deadline. 

The proposed rule appears to lengthen this decision period in 
two ways. First, the 45 day period does not start until after 
the public comment period or the public hearing record is 
closed. Second, there does not appear to be any time limit 
established pertaining to when a public hearing will be held 
if requested by the public. 

That is, upon receipt of a "complete" permit application, a 
group of 10 or more people has 14 days in which to request a 
hearing. How long then, does the Authority have before it 
sets a hearing date? We would request that it would be set 
within 16 days in order to stay within the present 30 day 
public review period. 

We would also request that final action by the Authority be 
taken 15 days after the public hearing to keep decision time 
within the present 45 day processing period. 

CORPORAT1!; HEADQUARTERS OFFICE: ~eoo COUNTY FARM ROAD. EUGENE. OREGON 

AN EQUAL OPPORTUNITY EMPLOVE~ 
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Lane Regional Air Pollution Authority 
October 31, 1989 
Page 2 

Our concern, obviously, is that if there is no deadline 
established for a hearing date, the time to process a permit 
could lengthen arbitrarily and considerably in itself, and 
then the action period would add another 45 days. 

This could create unnecessary operational delays. 

2. Regarding Item 4B, please provide us information as to how 
this requirement would apply to rock crushing, asphal tic 
concrete batching, and readi-mix concrete batching permittees. 

On a final note, we ask that at sometime you consider 
developing a reciprocity arrangement with the Department of 
Environmental Quality in which the DEQ and LRAPA would 
recognize each other's air contaminant discharge permits for 
portable air pollution sources which move between Lane County 
and other Oregon counties. 

RSH:pyl 

,.---, 
Very tru,l;z;y r~-- _ 

WILDisyls ;g-GRAVEr.'. /' 
I ,/ . - if,· 7 /'/ ·;/,, //,,,/ . I/ I -

;[;,,,&t{t· ,, /L(;l ,{: 
Randall s. Hledik 
Director, General Services 

cc: Mike Altucker, Eugene Sand & Gravel Co. 
Allen Babb, Delta Sand & Gravel Co. 
Steve Coward, Morse Bros. 
Vern Egge, Egge Sand & Gravel Co. 
Dick Angstrom, OCAPA 
Jim Britton, APA 
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Weyerhaeuser 
. Paper Company 

December 12, 1989 

Mr. Paul Willhite 
Lane Regional Air Pollution Authority 
225 North 5th, Suite 501 
Springfield, Oregon 97477 

Dear Paul, 

P.O. Box 275 
Sprmgiield. Oregon 97477 
Tel [503[ 746 2511 
Fai [5031 741 5240 

The purpose of this letter is to provide comment on the proposed 
amendments to LRAPA Title 34, "Air Contaminant Discharge 
Permits." Specifically we would like to comment on Section 34-040 
Records. The proposed change would add language intended to 
provide LRAPA with information to determine whether or not such 
sources are in compliance. 

Previously in a letter dated July 10, 1989 we commented on the 
cost of CEMS and commented on these same issues in the context of 
the PMlO Point source subcommittee work. We also discussed 
informally the "electronic data transfer" issue at a meeting with 
LRAPA staff on November 1, 1989. 

Our concerns are summarized as follows: 

On LRAPA Proposal: "This may require the installation and 
maintenance of continuous monitors" 

1. We have no objection to a requirement for a CEM (continuous 
emission monitor) for a regulated air emission parameter, i.e. 
Stack Opacity. 

2. We are concerned about any CEM requirements for process related 
gas parameters that are unregulated, i.e. o2 or CO. This is based 
on a philosophy where LRAPA sets regulated standards for air 
quality and industry operates its process to meet the regulation, 
rather than being regulated on how to operate. 

LRAPA Proposal: "and automatic data handling systems." 

3. This language is not specific enough to comment on; but we will 
comment on what we think the intention is. It appears that LRAPA 
is proposing reporting requirements for sources that presently 
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Lane Regional Air Pollution Authorty 
December 12, 1989 

Page 2 

have none. It also appears that rather than using a traditional 
report, that data would be printed to floppy disc once/month and 
mailed to LRAPA. Our comments are summarized as follows. 

a. There is already some language requiring sources to 
periodically report emissions deemed by the Director to be 
necessary to determine compliance. 

b. The reporting requirements need to be specified. It is 
difficult to comment constructively on the new reporting 
requirements because of vagueness of the new requirements. 

c. Submitting raw data amounts to a large quantity of 
information that would be difficult to manage. A months 
worth of raw data from a single Opacity meter is 43,200 
one minute averages, equivalent to almost 1000 pages of 
data. We think this is too large a step to take at this 
time, considering that there are no reporting requirements 
at present. 

d. In our opinion a 
more practical, 
uncondensed data. 

more standard reporting requirement is 
than electronic data transfer of 

We appreciate the opportunity to comment on the proposed changes. 

Sincerely, 

~9-~ 
Russell J. Ayers 
Air Quality Supervisor 
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LANE Bo1LER OwNERS Assoc1ATION, INc. 
P.O. Bo.\ 1485 

Spring:lield, Oregon 97477-0164 

January 5, 1990 

Ms, Ellie Dumdi, 
Chairperson 
L.R.A.P.A. Board 

~~~~0,~~G 
I -, 1\ ,-1 

. '·' 
c/o Lane County Board of Commissioners 
125 East 8th Avenue 
Eugene, Oregon 97401 1m; F.·rr,m1101 "P "OllUTI•"l' 'W''"~IT' i.r.il... . ... ~.~ru~.~ fill\ r .u ~ I'\.., I du ... 1 

Dear Ms. Dumdi: 

Lane Boiler Owners Association, Inc., represents fourteen 
local member comoanies that generate their mill steam by burning 
hogged fuel. The Association formed back in 1980 when the first 
SIP -State Implementation Plan- was issued. 

At the time, LRAPA and the Boiler Owners committed to work 
together to imProve the air shed quality. Mills in the Association 
shared information and ooerating experience in order to increase 
boiler efficiency and reduce particulate discharge. Over the years, 
an effective dialogue has been maintained between LRAPA and LBOA on 
issues related to area air shed quality. 

I wish to follow-up on the recent public testimony I gave 
about proposed changes to Title 34. The following text will generally 
follow the public testimony. 

I direct your attention to page 1, section 34-010, paragraph 
1. (Please refer to the enclosed copy of Title 34.) 

We object to striking out the word "substantial" when describ
ing changes to process or emission control equipment that may require 
the submission of a permit application. 

To our industry, the words "substantial change" maintains the 
principle that ''sufficient cause'' shall be developed before a bus
iness is required to submit a oermit application. Removal of the 
word "substantial" conveys unreasonable power to the Authority to 
interpret what "changes" in a process or emission control equipment 
will require a Permit a;mlication. Even the word "substantial" is 
subject to interpretation. Existing permits spell out the operating 
limits for emissions and Process flows. If the business is ooerating 
within the permit, the requirement to submit a new apolication 
should not be triggered by this section of Title 34. 

I direct your attention to page 4, section 34-010, paragraph 
number 14. 

We recognize that permits mav need to be modified from time 
to time. We object to the unclear language in the Proposed para
graph concerning what should trigger a oermit modification notice. 
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LANE BOILER OWNERS AssocIATION, INc. 
P.O. Box 1485 

Springfield, Oregon 97477-0164 

The phrase "receipt of additional information" and "other 
reason" seem unreasonably open-end, and should either be more 
specifically defined or struck from the revision. Also, the pros
pect of being presented with "modified" permit requirements with 
20 days to react is unreasonable. If the facility is operating in 
compliance with an existinq oermit, a "notice of intent to 
modify" should be required several weeks before an order is issued. 
All businesses need this time to study the impact of the oroposed 
changes. We are in a very competitive global business environment 
now and environmental equipment expenditure can impact the future 
of businesses and jobs. Sufficient time is required to make the 
best decisions for our businesses and community. 

Please turn your attention now to page 5, section 34-020, 
paragraph 2A. 

The uncertainty of Discharge Permit status should not become 
another unknown that hampers the conduct of business in our 
community. Facilities must be sold from time to time and even 
bankruptcy is necessary to orotect owners, creditors and employees. 
If a facility is operating within its oresent oermit, the sale or 
exchange or even a bankruptcy should trigger a "review" of permit 
status within 12 months not within sixty (60) days. 

If this clause were allowed it could become a unfortunate 
bargaining tool during an acquisition or sale of a mill. In turn 
this could have a negative impact on the mill owners, employees 
and a community's economic health. Because of the bankruptcy court's 
Automatic Stay, we are not even certain that the Authority could 
take any action without Relief From the Automatic Stay granted by 
the trustee. 

Finally, please focus your attention to nage 9, section 34-040. 

We feel that no change in the oresent language is justified. 
There are sufficient requirements now on owners and operators for 
providing such information deemed by the Director to be necessary 
to determine whether or not such sources are in compliance. 

Continuous monitoring and data handling systems should.be 
optional if mutual benefits are apparent. The expenditure for 
electronic monitoring and data transmission equipment would be a 
serious financial burden to many facilities. 

Additional thoughts on the monitoring issue: 

1. We must maintain the orinciole that ''sufficient cause'' exist 
before the Director can seek additional records. 

2. Access to premises and ooerating charts is already guaranteed. 

3. The continuous monitors being envisioned will not directly 
Ell 
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LANE BOILER OWNERS AssocIATION, lNc. 
P.O. Box 1485 

Springfield, Oregon 97477-0164 

measure the criteria pollutant, which is grains/scf. 

4. The retrofitting of continuous moni taring equipment on exis
ting boiler systems is NOT a trend across the country. 

5. These complex sensing instruments are a challenge to install 
and keep at accurate calibration. Many small mills do not have 
the technical skills to do this. 

6. Direct connected data links would add to the Agency staff, not 
reduce it. Too much garbage to interpret. 

Thank you for this opoortunity to express our views. If you 
have any questions or would like further supporting details, I will 
do all that is reasonable to respond. 

Sincerely, 

!Jldtq 
Mark Rauch, President 
of the Board of the Lane Boiler 
Owners Association, Inc. 

cc: file 
Mr. Don Arkell 

MR/kdb 

El2 



ATTENDANCE: 

Board 

Staff 

MINUTES 

LANE REGIONAL AIR POLLUTION AUTHORITY 
BOARD OF DIRECTORS MEETING 

TUESDAY-OCTOBER10, 1989 
SPRINGFIELD CITY COUNCIL CHAMBERS 

225 North 5th Street 
Springfield, Oregon 

Attachment F 

Ellie Dumdi, Chair--Lane County; Debra Ehrman--City of 
Eugene; Betty Horvath--City of Cottage Grove; Emily Schue-
City of Eugene; George Wojcik--City of Springfield 
(ABSENT: Rob Bennett--City of Eugene; Chris Larson--City of 
Springfield) 

Don Arkell--Director; Paul Willhite; Ralph Johnston; Marty 
Douglass; Cal Yoshida; Tim Mixon; Merrie Dinteman 

Advisory Committee Kathryn Barry 

Other Russell Ayers, Dick Crabb, Keith Euhus and Melody Sydow 

OPENING: Dumdi called the meeting to order at 12:27 p.m. 

MINUTES: MSP (Horvath/Schue)(unanimous) approval of the minutes of 
the September 1989 meeting as submitted. 

EXPENSE REPORT: MSP (Schue/Ehrman)(unanimous) approval of the financial 
report for September 1989. 

PUBLIC PARTICIPATION: None 

ADVISORY COMMITTEE: Kathryn Barry indicated the committee was to meet the 
following week and would be formulating final PMlO SIP 
recommendations for the board. 

REQUEST FOR 
AUTHORIZATION OF 
PUBLIC HEARING, 
PROPOSED AMEND
MENTS TO LRAPA 
TITLE 34: 

Arkell said the proposed amendments to Title 34; "Air 
Contaminant Discharge Permits,• would fulfill four objec
tives for the agency: 

1. Set criteria for public request for public hearings 
prior to the issuance of Air Contaminant Discharge 
Permits; 

2. Specify source categories which are required to register 
and to provide emissions information; 

3. Increase permit fee revenue to help offset permit 
program costs; and 

4. Make "housekeeping" revisions to improve regulation 
clarity and address minor permitting issues. 

Arkell requested authorization of public hearing on the 
proposed amendments at the December board meeting. Fl 
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LRAPA Board of Directors Meeting 
October 10, 1989 
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**Motion** 

BACKGROUND 
INFORMATION 
ON PMIO SIP 
DEVELOPMENT: 

MSP (Schue/Wojcik)(unanimous) authorization of public 
hearing on proposed amendments to LRAPA Title 34 at the 
December 12, 1989 board meeting. 

Ralph Johnston presented a review of the process the LRAPA 
Advisory Committee has used in formulating the recommenda
tions to be submitted to the board. He said the Eugene
Springfield area exceeded the standard by a small margin the 
1 ast three winters. The "worst case" occured in 1985, which 
is the design year used to compute the required emissions 
reductions. He also touched on selection of the computer 
model used to predict exceedances as an aid in selecting 
strategies and on the need for data base and emissions 
inventory development. 

There was some discussion of the woodstove curtailment 
programs, since this is the largest single source of PMlO 
problems in the area and is likely to be a major component 
of PMlO emission reduct ion strategies. Johnston s.a id the 
committee believes the current voluntary curtailment program 
should remain in place until November 1, 1991 and that 
survey work and studies should also be done to evaluate the 
effectiveness of the program. If reductions are not 
sufficient, it would 1 ikely be recommended that a mandatory 
curtailment program be implemented. At present, LRAPA does 
not have legal authority to adopt wood heating regulations. 
In order to implement a mandtory program in the non
attainment area, the cities and county would.have ta adopt 
ordinances for that purpose. One enforcement option would 
be to contract with LRAPA. Some exemptions have been 
suggested, such as sole source of heat, low-income 
households, certified stoves and pellet stoves. Exemptions 
based on the type of fuel used may require standardization 
of quality of fuels. Exemptions of any kind would require 
some type of registration program, and enforcement would 
require additional staff. The committee is considering 
other strategies, such as prohibiting sale and installation 
of used, non-certified stoves. Here, too, LRAPA has no 
jurisdiction, and the cities and county would have to adopt 
appropriate ordinances. 

Johnston showed computer-generated model results comparing 
the present design levels within the Eugene-Springfield area 
with the computer model's prediction of reductions with 
woodstove curtailment. The model predicts exceedances 
throughout the metropolitan area at the present time but 
that intermittant curtailment which achieves 70 percent 
reduction in emissions would result in no exceedances. 
Arkell stressed that mandatory curtailment would mean only 
six to ten days per season when people would be unable to 
use wood heat. F2 
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DEVELOPMENT OF 
AGENCY POLICY 
ON FIELD BURNING: 

DIRECTOR'S 
REPORT: 

Industry 

Loca 1 Inter
Governmenta 1 
Contact 

Monitoring 

Staff Profile 

OLD BUSINESS: 

Regarding curtailment of industrial processes during short
term periods of air stagnation, Arkell said this is not 
really practical in most cases since it takes a long time to 
reduce emissions from industrial sources. By the time the 
agency and the affected industries could react, the 
situation would either be out of hand or over with. In 
addition, Arkell said that EPA generally does not allow 
credit for such short-term industrial process curtailment. 
EPA guidance requires full-time emission reductions. 

Staff received a number of complaints because the advisory 
committee's public forum on the SIP strategji:s was held 
during the day when people are at work; therefore, it was 
suggested that the board's public hearing on the SIP be held 
during the evening, perhaps at Harris Hall in Eugene. 

It was determined that this discussion should be postponed, 
pending a court decision regarding a· change in the title of 
the ballot measure. The court's decision should be rendered 
soon, since the supporters of the measure will need time to 
collect signatures by July of 1990 in order to put the 
measure on the November 1990 ballot. 

Arkell briefly reviewed the agency's activities during the 
month of September. 

The new permit rule amendments should help staff to deal 
with a company which has declared Chapter 7 bankruptcy. The 
emission reductions from the closure would revert back to 
the public realm, and any new operation at the site would be 
treated as a new source by LRAPA. 

Staff attended council meetings in Eugene and Spri ngfi e 1 d 
during September regarding backyard burning and woodstoves. 
Cottage Grove and Lane County are also slated for similar 
visits in the next few months. 

Orders have been received for 38 of the portable PMlO 
samplers developed by LRAPA and EPA, and staff will be 
manufacturing more of them. 

This month's profile was of Cal Yoshida, the agency's Data 
Management Specialist. Cal is the staff computer expert and 
has developed most of the agency's data systems, using off
the-shelf software and his .own programs. 

Ellie Dumdi said the committee appointed to review the 
director's salary had met October 3. They determined that 
Arkell is an excellent executive director, and a salary 
increase was appropriate. 
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**Motion** 

NEW BUSINESS: 

ADJOURNMENT: 

As chair of the committee, Dumdi MOVED approval of a 5 
percent salary increase for Don Arkell, effective January 1, 
1990. George Wojcik SECONDED, and the MOTION PASSED BY 
UNANIMOUS VOTE. 

None. 

There being no further business, the meeting adjourned at 
1:36 p.m. The next regular meeting of the LRAPA Board of 
Directors is scheduled for Tuesday, November 14, 1989. 

Respectfully suQ111itted, 

w~_,~ f)..,_·1'±.LfYLP-«-/ 
Merrie Dinteman 
Recording Secretary 
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Agenda Item No. 6 

LRAPA Board of Directors Meeting 

October 10, 1989 

TO: Board of Directors 

FROM: Donald R. Arkell, Director 

SUBJ: Request for Authorization of Public Hearing on Proposed Amendment of 
LRAPA Trtle 34, "Air Contaminant Discharge Permits" 

SUMMARY OF REVISIONS 

The proposed amendments to Title 34 are designed to fulfill the following 

four objectives: 

1. Set criteria for public request for public hearings prior to the issuance 

of Air Contaminant Discharge Permits; 

2. Specify source categories which are required to register and to provide 

emissions information; 

3. Increase permit fee revenue to help offset permit program costs; and 

4. Make "housekeeping" revisions to improve regulation clarity and address 

minor permitting issues. 

DISCUSSION OF SIGNIFICANT ISSUES 

1. Public Hearing Criteria 

Current permit regulations require that public notice shall be provided, 

with at least thirty (30) days for comment from the public prior to the 

issuance of any new or renewed permit for an industrial point source. There 

are no provisions for public hearing if requested by members of the public. 

Although the agency has general powers to hold hearings, more specific 

guidance is appropriate. In June of 1988, the Environmental Quality 

Commission adopted specific regulations for holding hearings as part of the 
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industrial point source permit issuance process. The proposed amendment to 

Title 34 parallels the state regulations. 

The proposed regulations provide that, if within fourteen (14) days after 

the commencement of the public notice period, ten (10) or more people (or an 

organization of 10 or more people) request a public hearing, the Authority 

shall conduct a hearing before taking final action on the permit. 

The proposed regulations require the Authority to take final action on the 

permit within forth-five (45) days of closing the public comment period or the 

hearing record. The current requirement is to take action on the permit 

within forty-five (45) days after notification that the application is 

complete. Procedurally, a hearing would be conducted by the director or 

designee. The director would make a decision to issue, modify or deny the 

permit, as now. If denied, the appeal route is to the LRAPA board, as now 

(through hearings officer). 

lmpa.ct on public is to provide opportunity for significant groups of individuals or 

organizations to have influence on new and renewed industrial point source permit 

conditions. 

lmpa.ct on the permit applicant is that final action on controversial permit 

applications may be extended for the time needed to publish notice and hold a 

hearing. Additional permit conditions may be imposed in response to issues 

discussed at the hearing. 

Impact on LRAPA is the added cost of implementing the extra step, including 

making a record, additional responses, notification of hearing. 
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2. Registration Process 

Current regulations allow the Director to require registration of air 

contaminant sources not requiring an Air Contaminant Discharge Permit. In 

addition to preserving this general authority, the proposed regulations would 

require the registration of selected source categories. Typically, these 

source categories emit Volatile Organic Carbons (VOC's) or toxic pollutants, 

or are listed on the permit table but below the present emissions threshold or 

5-employee threshold requiring an Air Contaminant Discharge Permit. VOC 

emissions are precursors to topographic ozone. The registration process 

includes a one-time twenty-five-dollar ($25) registration fee. The 

registration program would allow LRAPA to compile a more comprehensive voe 

emissions inventory, preparatory for additional VOC and toxic control 

programs. 

Impact on the public is to provide information on voe and toxic air contaminants. 

Impact on sources is the time needed to complete registration forms and review 

data with LRAPA staff, and a one-time fee of $25 to cover costs. 

Impact on LRAPA is the added cost of verifying and compiling data in a useable 

format--offset by the registration fee. 

3. Increase. Permit Fees by 10% 

In January of 1986, the LRAPA Board adopted resolution 86-2 regarding air 

contaminate discharge permit fees. Key elements of this resolution: 

(a) require fees to be based on cost of administering the permit program; 

(b) establish a permit revenue cap of 13 percent of the LRAPA annual operating 

budget; and (c) require LRAPA staff to consult with affected industry 

representatives prior to consideration at a public hearing. 
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Current permit revenue is approximately $50,000 per year. 

... ... 

Increasing 

revenue by 10 percent, or approximately $5000, would raise the revenue closer 

to the actual permitting and compliance assurance costs. The statutory 

requirements and LRAPA resolution No. 86-2 are met by this proposal. The 

permit revenue accounts for 9.9 percent of the current budget. If the 

proposed increase is adopted, the permit revenue would account for 10.9 

percent of the budget. 

In contrast to our previous fee adjustment three years ago, which included 

a redistribution of fees between source categories and required extensive 

input from industry, this is an "across-the-board" 10 percent fee increase. 

Industry will be provided a draft of the proposed regulations with a cover 

letter this week. We will be soliciting comments and prepare a staff report 

prior to the public hearing. 

Impact on permitted sources is a 10 percent increase in compliance determination 

fees, ranging from $20 (low) to $50 (mid) to $360 (high). 

Impact on LRAPA is that the additional revenue would help offset increased cost 

of the compliance assurance and permit programs. 

4. Other Revisions 

A. A revision is proposed for Section 34-020 affecting permanently-closed 

sources. The proposal is that, if a source has been closed permanently 

for a year or filed for Chapter 7 bankruptcy, the permit would automatic

ally terminate. A facility whose permit is terminated under this provi-. 

sion, and which is reopened at a later date, would be considered a new 

source. New Source Review would be required under LRAPA rules which may, 

in some cases, require the upgrading of control equipment as a condition 

for a new start. The current TSP SIP and the prospective PMlO SIP both 
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assume a baseline scenario that, over time, heavy wood products industries 

will decline. This revision will assure that the emissions inventory 

reduction caused by closed sources is permanent and consistent with the 

SIP. 

Impact on sources is that emission controls on permanently-closed or 

liquidated major sources may need to be upgraded prior to start-up to meet the 

requirements of a new source. These requirements include Best Available Control 
' 

Technology (BACT), Lowest Achievable Emission Rate (LAER) and emissions 

offsets. There would be benefit for new or expanded smaller indilstries by creating 

larger emission growth increments. 

Impact on LRAPA is that more extensive permit reviews will be required to 

assure compliance with New Source Review procedures. 

B. Currently, under Section 34-040, LRAPA can require maintenance and 

submittal of emissions information and records. This proposed revision 

would include specific requirements for the installation of continuous 

monitors and automatic data-handling systems. 

Impact on sources and on LRAPA is minimal. Existing regulations are being 

clarified. 

C. The category of permitted sources in Table A is clarified with regard 

to electric power generation by adding the word "commercial," thus 

removing question about sources that generate electric power exclusively 

for their own use, in conjunction with operation of their hogged-fuel 

boiler(s). A new category is also added to require underground storage 

tank remediations involving strippers or condensers to obtain permits. 
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Impact on sources is that permit fees for operation of commercial electric 

power generation or cogeneration will increase. In addition, Underground Storage 

Tank (UST) remediations using air stripping equipment will be required to obtain 

air contaminant permits. 

Impact on £.RAPA is that increased fees associated with generation will help 

offset additional compliance monitoring activities. Requiring permits on UST 

remediations will result in prior review and establishment of controls to minimize 

voe emissions. 

RECOMMENDATION 

It is the director's recommendation that the board authorize a public 

hearing on December 12, 1989, with the intent of taking testimony and adopting 

amended Air Contaminant Discharge Permit regulations. 

DRA/mjd 
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ATTENDANCE: 

Board 

Staff 

MINUTES 

LANE REGIONAL AIR POLLUTION AUTHORl1Y 
BOARD OF DIRECTORS MEETING 

TUESDAY-DECEMBER 12, 1989 
SPRINGFIELD CITY COUNCIL CHAMBERS 

225 North 5th Street 
Springfield, Oregon 

Attachment G 

Ellie Dumdi, Chair--Lane County; Rob Bennett--City of 
Eugene; Betty Horvath--City of Cottage Grove; Chris Larson-
City of Springfield; Emily Schue--City of Eugene; George 
Wojcik--City of Springfield 
(ABSENT: Debra Ehrman--City of Eugene) 

Don Arkell--Director; Paul Willhite; Ralph Johnston; Marty 
Douglass; Tim Mixon; Merrie Dinteman 

Advisory Committee Kathryn Barry; Brian Bauske 

OPENING: Dumdi called the meeting to order at 12:21 p.m. 

MINUTES: MSP (Horvath/Schue)(unanimous) approval of the minutes of 
the October 1989 meeting as submitted. 

EXPENSE REPORT: MSP {Schue/Horvath)(unanimous) approval of the financial 
reports through November 30, 1989. 

PUBLIC PARTICIPATION: None 

ADVISORY COMMITTEE: Brian Bauske indicated that the committee has completed a 
two-year process which began when the board charged the 
committee to prepare recommendations for the PMlO SIP. He 
was prepared to present the recommendations later in the 
meeting. 

PUBLIC HEARING-
PROPOSED AMEND
MENTS TO LRAPA 
TITLE 34: 

Arkell entered into the record affidavits of publication of 
hearing notice in the Cottage Grove Sentinel, the Eugene 
Register-Guard and the Springfield News. He stated that 
notice had also been published in the Secretary of State's 
Bulletin. He indicated that there were two issues about 
which people had expressed concern during the notice period: 

1. Continuous Emission Monitoring 0CEM). This is a measure 
intended to increase the level of surveillance on major 
sources of air pollution. It is a way to obtain more 
continuous data on the operation of industrial sources 
than we now have. Staff does not wish to impose 
unreasonable requirements, but there does appear to be a 
need for CEM. Industry is concerned about the extent to 
Which monitoring may increase and about reporting 
requirements. 
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Public Hearing 

2. Public Hearings. The rule includes provision for public 
hearing in connection with permit issuance if enough 
interested persons request it. Industry is concerned 
that this would add too much time to the process. 
Again, staff does not wish to drag the process out any 
further than necessary but does wish to allow the public 
access to the record and an opportunity to express their 
concerns regarding specific parts of permits. 

Chair Dumdi opened the public hearing at 12:32 p.m. Written 
comments on the proposal (copies attached as part of these 
minutes) included: 

1. Randall S. Hledik of Wildish Sand & Gravel, Eugene, 
received November 6, 1989. 

Mr. Hledik expressed concern about the public hearing 
criteria extending the time it takes to process a 
permit. He suggested that date for requested hearing be 
set within 16 days after request is made in order to 
stay within the current 30-day public review period. He 
further suggested that final action by the Authority be 
taken 15 days after the public hearing to keep decision 
time within the present 45-day processing period. 
Hledik also requested information (and received the 
attached written response) regarding clarification of 
how CEM is applied to rock crushing, asphaltic concrete 
batching and readi-mix concrete batching permittees. 

He suggested that LRAPA develop with DEQ a reciprocity. 
agreement to recognize each other's air contaminant 
discharge permits for portable air pollution sources 
which move between Lane County and other Oregon 
counties. 

2. Russell J. Ayers, Weyerhaeuser Paper Company, 
Springfield, received December 12, 1989. 

Regarding CEM, Ayers states that Weyerhaeuser has no 
objection to CEM requirement for a regulated air 
emission parameter such as stack opacity; however, they 
are concerned about CEM requirements for process-related 
gas parameters that are unregulated, such as CO or 02 . 

Regarding automatic data handling systems mentioned in 
the rules, Weyerhaeuser staff felt the language in the 
proposed rule is not specific enough and needs to be 
clarified. Based on what they assume the intent of the 
proposal to be, Ayers stated that they felt that it 
would not be practical to electrically transmit to LRAPA 
lar-ge amounts of uncondensed data every month, and a 
more standard reporting requirement would be better. 
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Oral testimony taken at the hearing included: 

I. Mark Rauck, 2098 Olive, Eugene, representing Lane Boiler 
Owners Association. 

In Section 34-010.1, Ratick recommended that the word 
"substantial" be left in the text, because LBOA feels 
that removing the word would give LRAPA too much power 
to interpret what changes should require permit 
modification and new application. 

In Secti-0n 34-010.14, Rauck said the language was 
unclear as to what should trigger the need for permit 
modification. He suggested that a notice of intent to 
modify be issued with a few weeks notice, instead of the 
current 20-day response time. He said environmental 
equipment costs can impact industry very strongly, and 
they need time to figure out what should be done for 
businesses and for the community with regard to emission 
controls. 

In Section 34-020.2.A, regarding Chapter 7 bankruptcy 
filing, Rauck stated that LBOA was not yet ready to 
comment adequately but would submit written testimony 
following the hearing. 

In Section 34-040, Rauck felt that no change in the 
present wording was justified. He felt that requiring 
electronic data handling systems would impose too great 
a financial burden on many facilities. 

2. William Carpenter, 1745 Rainbow Loop, Springfield. 

Mr. Carpenter spoke to the issue of Continuous Emissions 
Monitoring. He stated that he had worked in industry 
for some years as a chemical engineer. He felt that 
industry can easily get around intermittent monitoring, 
and that continuous monitoring is the only successful 
way to insure that permit restraints are met in this 
area. 

There being no further testimony, the public hearing was 
closed at 12:40. 

Arkell suggested holding the public hearing open for a few 
days to allow time to receive any additional comments. He 
said staff would bring this back to the board in January 
with responses to testimony and recommendations for board 
action. The board elected to hold the hearing open until 
Friday, December 22. 
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PMIO SIP, 
EUGENE
SPRINGFIELD: 

Presentation 
of LRAPA 
Advisory 
Committee 
Recommendations 
(Brian Bauske) 

Brian Bauske, 1989 Chair of the LRAPA Advisory Committee, 
presented the committee's recommendations for PM!O standard 
attainment. Bauske described the committee's activities 
over the past two years, including familiarizing themselves 
with the technology and regulations involved in air 
pollution control; review of the saturation study performed 
last winter and of continued PMJO monitoring in the area; a 
review by EPA of how that agency checks LRAPA's efforts; a 
report on economic analysis of control measures by Dr. Bob 
Gay; meetings with representatives from other jurisdictions 
in the West who have faced similar control problems with 
PMlO and woodstove emissions; and a survey of what kinds of 
programs have been used by other jurisdictions. The 
committee was divided into three sub-committees: modeling; 
area sources (woodstoves); and point sources (industry). 
The committees went into the process assuming that 
reductions would need to be made in a number of different 
areas in order the meet and maintain the standards. After 
carefully studying all the evidence, however, the 
committee's conclusion was that reduction of emissions from 
only one source, wood heating, is needed. A mandatory 
curtailment program would be more effective than a voluntary 
one but, Bauske said, LRAPA and DEQ are prohibited by state 
law from regulating home wood heating and that the cities 
and county would have to adopt ordinances in order to carry 
out this proposed attainment plan. The committee's 
recommendation is to continue the voluntary plan during this 
heating season and next season and work, in the meantime, to 
put a mandatory program in place to begin in the fall of 
1991, if it is necessary. 

If a mandatory wood heating curtailment program is 
necessary, the committee recommends an exemption for sole 
source of heat. They will continue to evaluate information 
regarding possible exemptions for other reasons, such as for 
cleaner-burning technology or low income. Bauske said the 
committee feels that LRAPA is the logical agency to carry 
out an enforcement program and that it should be based, at 
least initially, on complaints received. 

Regarding sale and installation of non-certified used 
stoves, Bauske said the committee feels the installation of 
these stoves should be prohibited. Although regulation of 
installation is not allowed by law, the sale of used stoves 
could be regulated. 

The term 'seasoned wood' needs to be defined. LRAPA has a 
number of moisture meters which can be used by the public to 
check firewood to see what the moisture content is. LRAPA 
should help to make this technology available to the public. 
An option discussed by the committee is a program to certify 
that wood offered by firewood dealers is adequately 
seasoned. G4 
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Discussion 

Public education is a very strong component of the proposed 
attainment plan, and this effort needs to be strengthened 
and continued. Suggestions in this area are adoption of a 
cartoon-type mascot for the public to identify with control 
of air pollution, and production of a public service 
announcement. 

Concerning catalytic converters for existing stoves, Bauske 
said converters are available but not quite ready for retro
fitting into older stoves. Work is ongoing to significantly 
increase the efficiency of the stoves, and the woodstove 
industry is constantly involved in research to improve their 
product. 

If sale of used stoves were prohibited, what would happen if 
a person wanted to sell one to someone who intended to 
transport it elsewhere for use outside of Lane County? 
Bauske said that there is potential for a bad loophole in 
this regard, and the plan needs to include provision to 
avoid it. The easiest method, in the committee's opinion, 
would be to regulate installation of these used, non
certified stoves through building department inspections 
when people apply for building permits for installation. 

Medford has an even worse woodstove problem than Eugene
Springfield, and officials are talking about establishing a 
special fund to buy up old woodstoves, especially if they 
are the sole source of heat, and encouraging the use of 
other heat sources. Bauske said the committee had discussed 
that and had determined that the problem in Eugene
Springfield is not severe enough to warrant the expense of 
this type of program--that the woodstove curtailment 
program, if adhered to, should be sufficient to reduce 
levels enough to attain and maintain the standards. 

There was some discussion of the reason for holding off on 
the mandatory program for two more seasons and of 
encouraging switching to newer-technology stoves or other 
heat sources in the meantime. A question was raised as to 
whether, with all the emission reduction efforts in the 
interim, the emissions levels might come down without the 
mandatory program and how much that would affect the final 
decision. Bauske said there are a number of studies being 
done now in different areas which will give LRAPA good 
information on which to base a decision regarding going to a 
mandatory program. Results of those studies should be 
available fairly soon. 

Dumdi thanked Bauske for his presentation and also extended 
thanks to the entire committee for the time and hard work 
they have put into this project over the past two years. 
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Request for 
Authorization 
of Public 
Hearing on 
PMIO SIP 

Discussion 

Public education is a very strong component of the proposed 
attainment plan, and this effort needs to be strengthened 
and continued. Suggestions in this area are adoption of a 
cartoon-type mascot for the public to identify with control 
of air pollution, and production of a public service 
announcement. 

Public education is a very strong component of the proposed 
attainment plan, and this effort needs to be strengthened 
and continued. Suggestions in this area are adoption of a 
cartoon-type mascot for the public to identify with control 
of air pollution, and production of a public service 
announcement. 

Ralph Johnston described the process of developing the plan 
and what needs to be done to adopt it and get it accepted by 
EPA. Johnston reiterated the background information given 
to the board at previous meetings. He said the board needs 
to hold a public hearing on the proposed plan and that, 
after it is adopted by the LRAPA board, it wi 11 be submitted 
to the Environmental Quality Commission for review and 
approval, then to EPA for its approval. Johnston said the 

technical part of the work has been completed. He explained 
what had been done and showed the standard violations the 
model predicted under worse-case conditions, compared with 
predictions of no violations in the same areas with the wood 
heating curtailment program. Johnston indicated the 
advisory committee would make recommendations next June 
regarding exemptions to the mandatory plan. He stressed the 
fact that local governments will need to adopt appropriate 
ordinances in order to enforce this plan. He said an 
executive summary, along with about 50 pages of the body of 
the plan would be prepared and provided to the board members 
during the next week or two. 

In response to questions, Johnston said the non-attainment 
area gets some PMIO pollution from areas outside LRAPA's 
jurisdiction. A background level of about one-third of the 
standard is already built into the modeling, and that level 
is consistent no matter where you go in the Willamette 
Valley. It does not come from sources which can be 
controlled. Natural sources contribute to it, and some of 
the pollutants generated in this area drift to other 
jurisdictions and contribute to those areas' background 
levels. 

It was suggested that the wood burning advisory printed in 
the Register-Guard should be on the front page instead of 
the second page. Johnston said staff would check into it 
and see if it would be possible for the paper to do this. 
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**Motion ** 

REQUEST FOR 
AUTHORIZATION OF 
PUBLIC HEARING 
ON PROPOSED NEW 
TITLE 14, "Rules 
of Practice and 
Procedure": 

Regarding sole source of heat as an exemption instead of 
"low income/sole source of heat," Johnston said low income 
had not been considered because there are only 5 to 10 days 
during a season when burning would actually be prohibited. 
He added that, under community block grants, installation of 
an alternative heat source is required in order to get the 
grant. In other areas where mandatory programs are in 
place, exemptions for sole source are only good for two or 
three years, after which the exemption runs out. At the end 
of that time, there must be another source of heat or at 
least a supplemental source. 

Rob Bennett wished to go on record in favor of asking people 
to upgrade to better technology stoves, even if it is the 
sole source of heat, to the extent that it is not an income 
issue. . 

It was requested that staff convert 20 tons to volume so 
that board members will be able to give a satisfactory 
answer when people ask what 20 tons means with regard to 
amount of emissions. It was also suggested that some kind 
of description be prepared to explain to people in medical 
terms what fine particulate does to their bodies, because 
the education program should provide this information to 
tell people why these measures are necessary. 

Arkell requested authorization of public hearing on the 
proposed plan and suggested that it be held in the evening 
at the Eugene City Council Chambers. He suggested Tuesday, 
January 30. He said there is also a minor change in Title 
34, "Air Contaminant Discharge Permits," which EPA will 
require as part of the adoption process. This change 
affects reporting requirements, in that particulate 
emissions reported to EPA must be reported as PMIO rather 
than as Total Suspended Particulate. Arkell again stressed 
the fact that local ordinances will need to be in place 
before EPA will approve the attainment plan. He said staff 
will prepare some draft ordinances and submit them to the 
councils and commission next spring. 

MSP (Horvath/Larson)(unanimous) authorization of public 
hearing on proposed PMIO SIP and changes to Title 34 on 
Tuesday, January 30, 1990. 

Arkell explained the need to adopt a proposed new Title 14 
which incorporates existing Titles 42, 44 and 45 into one 
title. The new title would take clear up some inconsis
tencies in the current rules and provide clearer procedures. 
It would provide procedures for public information hearings; 
contested case hearing; rulemaking procedures; procedures 
for issuing subpoenas; evidentiary hearings; default orders. 
It would also include emergency powers of the board and 
director to issue emergency closure orders. Most of these 
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processes are currently conducted under various state 
statutes and rules. Title 14 would write these procedures 
into LRAPA's rules to give staff clear and consistent 
guidelines to follow. 

The proposed new Title 14 would also necessitate minor 
housekeeping changes in existing Titles 20, 34 and 38, as 
well as re-numbering of existing Titles 12, 13 and 14. 

**Motion** MSP (Larson/Bennett)(unanimous) authorization of public 
hearing on Title 14 on Tuesday, February 13, 1990. 

DIRECTOR'S Arkell briefly reviewed the agency's activities during the 
REPORT: months of October and November. 

Backyard Burning The backyard burning season started October 1. The City of 
Springfield held a public hearing regarding the issue of 
backyard burning and decided to continue the practice with 
some changes. They plan to change to a split season and 
provide for penalties for violators and restrictions on the 
types of materials to be burned. LRAPA staff is working 
with the fire department on the new burning program. 

Staff Profile 

Samplers 

OLD BUSINESS: 

NEW BUS !NESS: 

ADJOURNMENT: 

The staff member profiled this month was Jerry Boyum. Since 
he was sick, this item was postponed until the January 
meeting. 

Staff has been very active producing portable samplers for 
use by EPA and the Mexican government for a joint study in 
El Paso, Texas and Juarez, Mexico. 

None 

None: 

There being no further business, the meeting adjourned at 
1:45 p.m. The next regular meeting of the LRAPA Board of 
Directors is scheduled for Tuesday, January 9, 1990. 

Respectfully submitted, 

7·21 (tee_· c l!L-t:1 / Lli' • '

Merrie Dinteman 
Recording Secretary 
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Agenda Item No. 6 

Board of Directors Meeting 

December 12, 1989 

TO: Board of Di rectors 

FROM: Donald R. Arkell, Director 

SUBJ: Proposed Adoption of Amendments to LRAPA Title 34, "Air Contaminant 
Discharge Permits" 

Summary of Rule Revisions 

The proposed amendments to Title 34 are designed to fulfill the following 

four objectives: 

1. Set criteria for holding public hearings in reference to the issuance of 

air contaminant discharge permits; 

2. Specify source categories which are required to register and provide 

·emission information to the air pollution authority; 

3. Increase permit fee revenue to help offset permit program costs; and 

4. Make "housekeeping" re vis i ans to improve regulation clarity and address 

minor permitting issues. 

Comments from Affected Parties 

LRAPA has received comments from one party, only. Mr. Randall S. Hledik 

of Wildish Sand and Gravel Company raised two specific issues. These are: 

(1) the time required to obtain a permit has been made indeterminate due to 

th~ inclusion of the public hearing process in lieu of the 30-day public 

comment process currently prescribed; and (2) he wished clarification 

regarding the reporting requirements anticipated for the aggregate industry. 

In addition, he expressed a desire that LRAPA explore a reciprocity air permit 

arrangement with the DEQ for portable sources likely to cross county borders. 
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The full context of his comments, along with our response, is entered into the 

record of this hearing. 

Response To Comments 

Public Hearing Process. The inclusion of the public hearing process is in 

direct response to recent DEQ rule revisions mandated by the courts to 

accommodate input from the public into the permitting process. Our current 

process is changed from providing a 30-day comment period, prior to issuing 

the proposed permit, to providing a 30-day comment period with provision for 

public hearing if a timely request by sufficient parties is made. 

Mr. Hledik correctly observed that the public hearing process removes the 

45-day fixed time frame for issuing permits and may result in delays in 

obtaining permits, where public hearings are requested and held. The time 

delay would be that needed to provide reasonable public notice, hold the 

hearing, compile and consider the record. 

We would comment that this proposed revision is likely to affect only 

permit applications that are controversial. It affords an opportunity for 

public forum that doesn't exist now. 

~ontinuous Emission Monitor Installation. LRAPA currently has the 

authority to require monitoring and reporting of emission data and other 

pertinent information relating to source operation. Each air contaminant 

discharge permit contains provisions relating to monitoring and reporting. In 

some instances, this already requires the use of continuous emission monitors. 

The concept of electronic data transmittal, although relatively new to LRAPA, 

is prescribed elsewhere and will provide a means to assure compliance with 

established emission limits on a more continuous contemporaneous basis. 
GlO 
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In setting the monitoring and reporting requirements for each source, or 

class of sources, LRAPA considers numerous parameters to avoid being 

arbitrary. Among these are cost, benefit, and operating environment. At the 

present, there are no plans to install sophisticated continuous or electronic 

monitors on sources in the aggregate industry. 

Reciprocity Air Permit Agreement. The final issue raised by Mr. Hledik 

was that of developinmg a reciprocity agreement with the DEQ to provide for 

the issuance of a "statewide permit." This issue was discussed extensively 

during the formation of the permit program. At that time, it was decided that 

each regional authority should issue permits for sources operating within its 

boundaries. Only portable operations are affected by crossing from one 

jurisdiction to another. Due to the fact that each location is unique and 

that each ju~isdiction may have slightly different rules, we maintain that. 

each should be responsible for issuing, or denying, the permit. In a sense, 

however, limited reciprocity does exist. Both the state and the LRAPA will 

use an issued permit as a basis for developing and setting generic limits. 

Source test information is exchanged and used freely between the agencies. 

Permit application information is also freely accepted between the agencies. 

Although autonomy is maintained, there is a sincere effort to minimize the 

burden to the permittee. 

Amendment(s) to the Proposed Regulation 

After additional review of the. proposed regulations, staff is recommending 

that the word "automatic" appearing in the last line of Section 34-040 Records 

be replaced by the word "electronic." 

Gll 
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Recommendation 

Unless there is substantial testimony requiring staff evaluation, it is 

the Director's recommendation to adopt the changes to Title 34 as proposed and 

amended. 

PTW/mjd 
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ATTENDANCE: 

Board 

Staff 

MINUTES 

LANE REGIONAL AIR POLLUTION AUTHORITY 
BOARD OF DIRECTORS MEETING 

TUESDAY-JANUARY 9, 1990 
SPRINGFIELD CITY COUNCIL CHAMBERS 

225 North 5th Street 
Springfield, Oregon 

Attachment H 

Emily Schue, Chair--City of Eugene; Ellie Dumdi--Lane 
County; Debra Ehrman--City of Eugene; Betty Horvath--City 
of Cottage Grove; Chris Larson--City of Springfield; Emily 
Schue--City of Eugene 
(ABSENT: Rob Bennett--City of Eugene; George Wojcik--City 
of Springfield) 

Don Arkell--Director; Paul Willhite; Ralph Johnston; Marty 
Douglass; Tim Mixon; Merrie Dinteman 

Advisory Committee Kathryn Barry 

Other 

OPENING: 

ELECTION OF 
1990 OFFICERS: 

Dick Crabb; Corey Unfried; Darrel Williams; John Wolcott 

Dumdi called the meeting to order at 12:29 p.m. 

Dumdi opened nominations for 1990 board offices. Ehrman 
NOMINATED Emily Schue from Eugene as chair and Chris Larson 
from Springfield as Vice-Chair. Larson SECONDED. There 
were no further nominations. Schue and Larson were elected 
by unanimous vote. 

Dumdi then passed the gavel to Schue. Schue thanked Dumdi 
for her leadership during the past year. 

BUDGET COMMITTEE Appointments to the LRAPA Budget Committee were postponed 
APPOINTMENTS: until February. 

MINUTES: MSP (Horvath/Larson)(unanimous) approval of the minutes of 
the December 1989 meeting as submitted. 

EXPENSE REPORT: MSP (Larson/Dumdi)(unanimous) approval of the financial 
report through December 31, 1989. 

PUBLIC PARTICIPATION: None 

ADVISORY COMMITTEE: Arkell indicated the written report from committee chair 
Brian Bauske was submitted in order to satisfy a regulatory 
requirement for an annual report of the committee's 
activities. 

PROPOSED AMEND
MENTS TO LRAPA 

. TITLE 34: 

Following the public hearing on these rules on December 12, 
the heafing record was held open until December 22 in order 
to allow time to receive additional comments from the 
public. No further comments were received. Staff prepared 
responses to each of the points brought up in both oral ancH:1 
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**MOTION** 

BOHEMIA, COBURG 
COMPLIANCE 
SCHEDULE: 

written comments, and some changes were made in the original 
proposal for Title 34 in response to those comments. Arkell 
indicated that a letter from Mark Rauch of the Lane Boiler 
Owners' Association, which was received just prior to the 
January 9 meeting, was a written version of the oral 
comments made at the December 12 hearing and contained no 

·new information. 

The staff responses and the amended draft rules were 
submitted to the board at this time, along with a request 
from staff to adopt the proposed changes to Title 34, 'Air 
Contaminant Discharge Permits," as amended. 

After brief discussion, MSP (Ehrman/Horvath) adoption of the 
proposed changes to Title 34, as amended. 

Arkell explained that staff had discovered last summer that 
Bohemia's Coburg plan was operating outside its Plant Site 
Emission Limits, in non-compliance with its permit. Bohemia 
was notified at that time of the problem. Bohemia has 
undertaken the development of a compliance schedule to 
return the boiler to compliance with the Plant Site 
Emissions Limit in the company's Air Contaminant Discharge 
Permit. He said Bohemia staff was present to present 
detailed information and a compliance schedule. 

Corey Unfried, Environmental Coordinator for Bohemia, Inc., 
explained that addition of steam vats at the veneer plant 
had created additional steam demand which had resulted in 
the boiler operating above the allowed rate. Unfried said 
the company had hired a firm to test the boiler emission 
levels to determine what needed to be done to bring it into 
compliance. They also tested the particle size distribution 
and did a combustion evaluation on the boiler to get as much 
information as possible before making a decision regarding 
control equipment. Unfried described measures taken to 
reduce emissions as much as possible in the interim through 
process controls. He explained the types of equipment 
considered and the process by which it was determined that 
an Electrostatic Precipitator (ESP) would be the best 
control method. Unfried said the options have now been 
narrowed to a choice between two wet ESP's and that Bohemia 
will be getting bids from vendors and then selecting the 
best one. He presented a time line for ordering the 
equipment and installing and testing it, with a projected 
final compliance date of December 31, 1990. Unfried added 
that the plan includes installation of oxygen and CO 
analyzers on the system to provide monitoring data to help 
maintain compliance on the boiler. In response to 
questions, he said the installation would co5t approximately 
$500,000 and that annual operation costs for the control H2 
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**MOTION** 

PERSONNEL POLICY, 
MARTIN LUTHER 
KING'S. 
BIRTHDAY: 

**MOTION** 

DIRECTOR'S 
REPORT: 

Wood stoves 

system would be in the range of $27,600 to $38,000 depending 
on the type of equipment instilled. Unfried also said the 
company would report progress on the schedule to LRAPA on a 
regular·basis. He assured the board that the proposed 
control equipment would allow for expansion of the system 
while maintaining compliance. 

Arkell said staff had applied a set of guidelines to this 
situation to deal with it in the same manner as similar 
problems with other companies. He indicated that Bohemia 
had cooperated fully with LRAPA and that the proposed time 
line was reasonable. He recommended that the board approve 
the proposed compliance schedule and issue an enforcement 
order which would include appropriate milestones for 
reporting back to the board during the schedule (issuance of 
purchase order, construction of the system, compliance 
testing). 

Following brief discussion, MSP (Dumdi/Ehrman)(unanimous) 
approval of compliance schedule for boiler as Bohemia's 
Coburg plant site, with requirements for reporting back to 
LRAPA board regarding key elements of the schedule. 

Arkell proposed that LRAPA begin recognizing Martin Luther 
King's, Jr.'s birthday on the third Monday on January, as 
most other local government offices do. In order to keep 
the total number of holidays constant, he proposed to 
eliminate one of the two floating holidays currently in the 
personnel policy. The only difference in the agency's 
holiday schedule would be that the office would be closed 
one more day during the year. In the past, the City of 
Springfield has had to provide building security so that 
LRAPA's office could be open on that day. 

MSP (Ehrman/Dumdi)(unanimous) approval of change in holiday 
schedule, as proposed. The change is to take effect 
immediately. 

Arkell briefly reviewed the agency's activities during the 
month of December. 

Staff was very active in evaluating the effectiveness of the 
woodstove emissions curtailment programs in both Eugene/ 
Springfield and -Oakridge. There was an extended period of 
Air Stagnation Advisory (ASA) between December 12 and 31, 
during which time the majority of the wood-burning 
advisories were "yellow." Staff completed about 25 surveys 
in Eugene/Springfield and 8 in Oakridge during that time. 
The surveys will continue through the end of February, and a 
report of the evaluations is to be completed at the end the 
season. Arkell added that pollution levels had remained 
below standards during the ASA period, speculating that H3 
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Springfield 
City Council 

1990 Olympic 
Trials 

Sta ff Profile 

PMlO Hearing 

Advisory 
Committee 
Appointments 

New Cottage Grove 
Board Member 

OLD BUSINESS: 

NEW BUSINESS: 

there appeared to be some evidence of reduced burning early 
during the episode, and temperatures were moderate during 
that time. 

Staff met with Springfield City Council and had some very 
useful discussion on subjects of mutual interest to the city 
and LRAPA, such as open burning, woodstove curtailment 
programs, long-range growth planning and transportation 
planning for development within the city limits. 

Staff was contacted in December by the Oregon Track Club 
regarding historical air quality information during the 
summer months. The club is gathering information in 
preparation for a bid to host the 1990 Olympic Trials. 

T.he staff member profiled this month, Jerry Boyum, was 
unavailable due to monitoring activities in Oakridge. 
Arkell indicated that this will be held over until Jerry is 
able to attend a board meeting. 

Arkell reminded the board that the public hearing on the 
proposed PMlO SIP is scheduled for 7:00 p.m. on Tuesday, 
January 30 in the Eugene City Council Chambers. 

Arkell presented a list of advisory committee members whose 
terms have expired. He indicated that the board would need 
to re-appoint those individuals or appoint new members in 
February. The board briefly discussed the number of 
consecutive terms served by individuals on the advisory 
committee, and directed staff to ask the committee to 
discuss t~is at its January 17 meeting and provide the board 
with recommendations. Staff will bring this back before the 
board in February and, in the meantime, will provide the 
board with information on the current makeup and 
representation of the advisory committee and members' length 
of service. 

Betty Horvath announced that she would no longer be a member 
of the LRAPA board, stating that she had enjoyed the 
knowledge she had gained and the people she worked with 
during her five years on the board. She introduced Darrel 
Williams, current president of the Cottage Grove City 
Council, who will be replacing her on the LRAPA board. 
Schue thanked Horvath for her valuable contribution in 
representing Cottage Grove. 

None 

Arkell stated that staff would like to propose its own bills 
to the 1991 Oregon Legislature instead of tacking our needs 
onto someone else's bills as was done last year. He 
requested that the board's Legislative Committee be reacti-

H4 
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ADJOURNMENT: 

vated to develop an agenda of legislation proposals to 
discuss with the Lane County legislators and key committee 
members in preparation for the 1991 legislative session. 
Arkell indicated staff would provide administrative support 
in arranging for meetings, developing reports to bring 
before the full board for concurrence and presenting 
information to the legislature. 

Schue authorized reactivation of the LRAPA Board Legislative 
Committee, with representatives from each of the 
contributing jurisdictions. Members of the committee 
include: Ellie Dumdi from Lane County; Darrel Williams from 
Cottage Grove (replacing Betty Horvath); Chris Larson from 
Springfield; and Emily Schue from Eugene. Larson indicated 
that she would be unavailable for meetings for a while but 
would be available by telephone. Dumdi said she would be 
unavailable for meetings on Thursdays. 

There being no further business, the meeting adjourned at 
1:21 p.m. The next regular meeting of the LRAPA Board of 
Directors is scheduled for Tuesday, February 13, 1990. 

Respectfully submitted, 

YYl ~ fJ),_.nftm£U<.-
Merrie Dinteman 
Recording Secretary 

HS 
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LANE REGIONAL 225 North 5th. Suite 501, Springfield. OR 97477 

AIR POLLUTION AUTHORITY Oonald R. Arkell. Olrector 

M E M 0 R A N D U M 

To: Record of Adoption Proceedings, LRAPA Title 34 Amendments 

From: Donald R. Arkell~earings Officer 

Subject: Public Hearing, December 12, 1989 

Summary of Procedure 

Pursuant to public notice, a public hearing was convened by the LRAPA Board of 
Directors at 12:35 p.m. on December 12, 1989 in the Springfield City Council 
Chamber at 225 North 5th, Springfield. LRAPA had received designation from 
the DEQ Director as hearings office for the Oregon Environmental Quality 
Commission, and this was a concurrent EQC/LRAPA hearing. The purpose of the 
hearing was to receive testimony concerning proposed amendments to LRAPA Title 
34, "Air Contaminant Discharge Permits." 

Summary of Testimony 

Two persons commented at the hearing on several proposed amendments, and 
written comments were also received from two persons and from DEQ. The 
hearing record was held open until Friday, December 22 to accept additional 
comments. A list of persons commenting, both orally and in writing, and a 
summary of those comments, as well as staff responses, is included with the 
attached copy of the minutes of the December 12 meeting. This information was 
provided to the LRAPA board for consideration prior to action. 

Action of the LRAPA Board of Directors 

Based on the proposal and statement of need, and having heard the testimony 
and comments presented at the hearing and considered the responses and recom
mendations of staff, the LRAPA board, by unanimous vote of those present, 
adopted the proposal as amended. The board directed that the amended Title 
34 be forwarded to the EQC for adoption as a revision to the Oregon State 
Implementation Plan. 

DRA/MJD 
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Attachment I 

M E M 0 R A N D U M 

TO,: ,, Donald Arkell, Director, Lane Regional Air 
.-... · c.·J_\~!T~' C8?JT~g!lution Authority 

FROM: 

DATE: 

RE: 

Timothy J. sercombe 

January 3, 1990 

Effect of House Bill 5033 on Proposed LRAPA 
Permit Fee Increases 

Question Presented: 

The 1989 Oregon Legislative Assembly enacted HB 5033 which 

appropriated various sums to the Department of Environmental 

Quality. Section 6 of the Bill provided as follows: 

"(1) Notwithstanding any other law, the 
Environmental Quality Commission shall not 
establish or increase any fee or charge, 
whether for a license or otherwise, without 
prior approval of the Emergency Board or the 

'Legislative Assembly. 

" ( 2) Adoption by the Legislative Assembly of 
this biennial appropriation measure based on 
a budget that includes increases in fees or 
charges or the adoption of a measure 
specifically establishing or increasing fees 
or charges constitutes prior legislative 
approval for purposes of subsection (1) of 
this section." 

The Environmental Quality Commission is scheduled to 

consider various LRAPA rule changes during its February, 1990 

meeting. One of these rule changes would increase the fees 

charged for various air contamination discharge permits. You 

asked whether HB 5033 controls that agency approval. We advise 

that it does not. 

Il 



Analysis: 

The Authority's power to issue permits comes from 2 

statutes. ORS 468.555 contains specific authority .for the permit 

programs of regional air pollution authorities. It provides 

that, 

"(1) The commission by rule may authorize 
regional authorities to issue permits for air 
contamination sources within their areas of 
jurisdiction. 

"(2) Permit programs established by regional 
authorities pursuant to subsection (1) of 
this section shall conform to the 
requirements of ORS 468.065 and shall be 
subject to review and approval by the 
commission." 

The general authority for actions of regional authority is 

contained in ORS 468.535{1), which provides that, 

11 {1) When authorized to do so by the 
commission, a regional authority formed under 
ORS 468.505 shall exercise the functions 
relating to air pollution control vested in 
the commission and the department by ORS 
468.035, 468.065, 468.070, 468.090, 468.120, 
468.295, 468.310, 468.320, 468.325, 468.335, 
468.340 and 468.875 to 468.897 insofar as 
such functions are applicable to the 
conditions and situations of the territory 
within the regional authority. The regional 
authority shall carry out these functions in 
the manner provided for the commission and 
the department to carry out the same 
functions. . " 

ORS 468.065 controls the process for issuance of permits. 

subsection 2 of the statute allows the commission to establish a 

"schedule of permit fees for permits The permit fees 

contained in the schedule shall be based upon the anticipated 

cost of filing and investigating the application, of issuing or 

denying the requested permit and of an inspection program to 

12 



determine compliance or non-compliance with the permit." 

ORS 468.065(5) provides, in part, 

" . The fees accompanying an application 
to a regional air pollution authority 
pursuant to a permit program authorized by 
the commission shall be retained by and shall 
be income to the regional authority. Such 
fees shall be accounted for and expended in 
the same manner as are other funds of the 
regional authority. However, if the 
department finds after hearing that the 
permit program administered by the regional 
authority does not conform to the 
requirements of the permit program approved 
by the commission pursuant to ORS 468.555, 
such fee shall be deposited and expended as 
are permit fees submitted to the department." 

OAR 340-20-165 establishes the amount of fees charged for a 

"permit", defined by OAR 340-20-145(4) to include "a written 

permit issued by the Department or Regional Authority 

340-20-165(12) provides that, 

"Pursuant to ORS 468.535, a regional 
authority may adopt fees in different amounts 
than set forth in Table 1 provided such fees 
are adopted by rule and after hearing and in 
accordance with ORS 468.065(2)." 

II OAR 

Similarly, OAR 340-20-185 authorizes a regional authority to 

"issue, modify, renew, suspend and revoke air contaminant 

discharge permits for air contamination sources within its 

jurisdiction." The rule requires submission of proposed permits 

to DEQ prior to issuance and after issuance. 

There are several arguments supporting the conclusion that 

HB 5033 does not require prior legislative approval of permit fee 

increases by LRAPA. First, the apparent intent of the bill is to 

limit the amount of expenditures by the Department of 

Environmental Quality. Because ORS 468.065(5) continuously 

I3 



appropriates collected fees to meet the administrative expenses 

of the various environmental programs of the DEQ, it is necessary 

to limit the amount of fees collected in order to effectively 

curtail the budget of the DEQ. 

LRAPA's budget is not included within DEQ's budget. LRAPA's 

budget is adopted under the Local Budget Law. See, ORS 294.305 

to 294. 520 and definition of "municipal corporation" under ORS 

294.311(19). Section 5 of HB 5033 provides that, 

"Notwithstanding any other law, all sections of this Act are 

subject to Executive Department rules related to allotting, 

controlling and encumbering funds." Again, this displays an 

intent to limit the coverage of the Act to DEQ expenditures and 

to EQC actions. The allotting, controlling and encumbering of 

LRAPA funds is controlled by the Local Budget Law and is not 

generally subject to Executive Department rules. 

Second, section 6 of the Act can be fairly read to cover EQC 

actions which by themselves establish or increase a fee or 

charge. The Environmental Quality Commission, by virtue of OAR 

340-20-165(12) has already delegated authority to LRAPA to adopt 

permit fees of a different amount than that adopted by the EQC. 

No further action of the Environmental Quality Commission is 

necessary for adoption of LRAPA fees, as a matter of state law.l 

Third, subsection 2 of section 6 of the measure incorporates 

1 Compare the fee situation to the limited authority 
given regional authorities under ORS 468. 535 (2) which requires 
the regional authority to "submit to the commission for its 
approval all air quality standards adopted by the regional 
authority prior to enforcing any set standards." No such similar 
restriction exists for the establishment of permit fees. 

14 



additional fees or charges included as part of the DEQ budget 

previously adopted. That budget, in turn, contains 

appropriations to LRAPA which were established on the basis of 

the proposed permit fee increases. 

that, to the extent that the statute 

A strong argument exists 

is applicable, there has 

been prior ratification of the proposed fee increases through 

adoption of the DEQ budget under section 6(2) of HB 5033. 

The answer to this question is not free from doubt. We have 

not found any controlling judicial precedents or helpful Attorney 

General opinions. To the extent that a permit fee is part of a 

"permit program", ORS 468. 555 requires that "[p] ermit programs 

established by regional authorities 

and approval by the commission." 

• be subject to review 

Similarly, ORS 468.065(5) 

states that "the fees accompanying an application to a regional 

air pollution control authority pursuant to a permit program 

authorized by the commission shall be retained by and shall be 

income to the regional authority. " 

suggest that EQC is required to 

These two statutory sections 

approve the amount of fees 

charged by LRAPA for permits . as part of its general approval 

authority over permit programs of the Authority. 

ORS 4 6 8. 5 3 5 ( 1) provides in part that, "The regional 

authority shall carry out these functions [including the permit 

issuing function] in the manner provided for the commission and 

the department to carry out the same functions." House Bill 5033 

is a limitation on the manner in which the commission and 

department can carry out their function of charging fees for air 

contamination discharge permits. ORS 468.535(1) could be read to 

15 



subject LRAPA to the same restrictions imposed by law upon the 

cominission and department, including the restrictions imposed by 

HB 5033. 

To conclude, HB 5033 appears on its face to be limited to 

regulation of the fees directly charged by the Department of 

Environmental Quality. Section 6 of the bill should be read to 

limit only actions of the EQC which by themselves establish or 

modify fees. The Bill should not be read to cover actions of the 

EQC which ratify fee increases promulgated by LRAPA or actions of 

the EQC in including those fee increases in the state 

Implementation Plan. Section 5 of the statute suggests that its 

coverage is limited to the controlling of DEQ funds alone. 

Moreover, section 6 ( 2) of the measure can be read to include 

ratification of the LRAPA proposed fee increases by virtue of the 

appropriation made to LRAPA in the adopted DEQ budget for this 

biennium. 

A substantial argument exists supporting a contrary 

conclusion. We believe, on balance, that the better argument is 

for a more narrow reading of HB 5033. Should you desire further 

legal review, we suggest that the legislative history of the 

measure be reviewed for any significant clues. Should you have 

further questions or if we can be of assistance in this or any 

other regard, please do not hesitate to inquire. 

HARRANG, LONG, WATKINSON, 
ARNOLD & LAIRD, P.C. 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-46 

II 

SUBJECT: 

REQUEST FOR EQC ACTION 
11 

Meeting Date: March 2. 1990 
Agenda Item: ~~G'--~~~~~~~~~~~

Division: Hazardous and Solid Waste 
Section: Waste Reduction 

Reclaimed Plastic Tax Credit: Adoption of Temporary Rules as 
Permanent Rules. 

PURPOSE: 

Senate Bill 1083, as passed by the 1989 Oregon Legislature, 
makes changes to the statutory language in ORS 468.925 to 
468.965. The accompanying rules, OAR 340-17-010 to 340-17-
055, were in conflict with the changes made in the statute. 
On December 1, 1989, the Environmental Quality Commission 
(Commission) adopted temporary rules for the Reclaimed 
Plastic Tax credit program and authorized a public hearing on 
those rules for adoption as permanent rules. The temporary 
rules cleared up any conflict that existing rules had with 
the changes in the statute and are in effect until May 29, 
1990. A hearing was held on January 9, 1990 on the proposed 
permanent rules and no changes were recommended. The 
Department of Environmental Quality (Department) is thus 
requesting adoption of the temporary rules as permanent 
rules. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Program Strategy 
Proposed Policy 
Potential Rules 
Other: (specify) 
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Authorize Rulemaking Hearing 
Proposed Rules (Draft) 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Draft Public Notice 

Adopt Rules 
Proposed Rules (Final Recommendation) 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Decision/Order 
Proposed Order 

Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment _l;_ 
Attachment _B_ 
Attachment _c_ 
Attachment _D_ 

Attachment 

The Reclaimed Plastic Tax Credit program was originally set 
up in 1985 to allow tax relief on investments made for the 
manufacture of a reclaimed plastic product. The changes in 
the program outlined in Senate Bill 1083 allow more types of 
investments to be eligible for tax credits and extends the 
sunset date for the program from December 31, 1988 to July l, 
1995. 

On December l, 1989, the Commission adopted temporary rules 
and authorized a public hearing on those rules for adoption 
as permanent rules. The hearing was held on January 9, 1990 
on the proposed permanent rules and no changes were 
recommended. The proposed permanent rules include the 
following modifications to the existing rules, resulting from 
changes to the statute: 

- Extending the sunset date for the program to July l, 1995; 

- Expanding eligibility for tax credits to include 
investments in equipment, personal property, or 
machinery which is necessary for the collection, 
transportation or processing of reclaimed plastic or the 
manufacture of a reclaimed plastic product; and 

- Adding a formula to calculate the percent of the investment 
which is properly allocable to the collection, 
transportation or processing of reclaimed plastic or the 
manufacture of a reclaimed plastic product. 
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Other changes include: 

- the definition of "qualifying business" in the statute had 
a typographical error in it. Therefore, the definition 
was changed in the rules to be consistent with the 
remaining statutory language; and 

- wording changes and additions were made which ensure that 
the Reclaimed Plastic Tax Credit program is compatible 
with the Pollution Control Tax Credit program. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

Statutory Authority: 
_x Amendment of Existing Rule: OAR 340-17-010 

to 340-17-055 
Implement Delegated Federal Program: 

Attachment 

Attachment 
Attachment 

Attachment 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x Hearing Officer's Report/RecoIDIDendations 

Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment _lL 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The temporary rules/proposed permanent rules modify the 
existing rules to allow more investments to be eligible for 
tax credit. Under existing rules, only those investments 
which are made in equipment or machinery used to produce a 
reclaimed plastic product would be eligible for tax credit. 
The new statutory language expands the eligibility to 
investments in equipment, machinery or personal property used 
to collect, transport or process reclaimed plastic or 
manufacture a reclaimed plastic product. The affected 
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community did not oppose Senate Bill 1083 when it was being 
heard in the legislature and are supportive of the proposed 
rule changes. There were no changes proposed to the rules 
during the public hearing process. The testimony received 
(see Attachment E) endorsed the Reclaimed Plastic Tax credit 
program as presented in the proposed administrative rules and 
its enabling legislation. 

PROGRAM CONSIDERATIONS: 

The administration of the tax credit program is estimated to 
take 0.10 FTE of an existing staff person's time. The fees 
established in the existing rules were not changed and will 
cover the cost of this administration. 

Unlike the Pollution Control Tax Credit program, preliminary 
certification is still required in the Reclaimed Plastic Tax 
Credit program. Therefore, applicants can still request a 
waiver of the preliminary certification from the Commission 
if they feel "special circumstances" apply. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

Request adoption of temporary rules as permanent rules. 

No other alternatives were considered by the Department, as 
the statute is fairly detailed in its requirements and the 
temporary rules modified existing rules to directly reflect 
the changes made in the statute. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends approval of the above alternative, 
adoption of temporary rules as permanent rules. There were 
no changes to the rules suggested during the public hearing 
process. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

By adopting the temporary rules as permanent rules, the 
Department is able to carry out the Reclaimed Plastic Tax 
credit program as passed by the 1989 Legislature in Senate 
Bill 1083. The temporary rules are consistent with other 
agency tax credit rules and will assist in developing 
opportunities for recycling of secondary plastics in keeping 
with Oregon's solid waste management hierarchy. 
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ISSUES FOR COHMISSION TO RESOLVE: 

None. 

INTENDED FOLLOWUP ACTIONS: 

File rules with the Secretary of state's office by March 5, 
1990. 
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Director: _ _ ~-

Report Prepared By: Lissa Wienholt 

EAW:b 
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February 9, 1990 
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Attachment A 

340-17-010 

OREGON ADMINISTRATIVE RULES 

FOR PLASTICS RECYCLING TAX CREDITS 

CHAPTER 340, DIVISION 17 

Purpose 

The purpose of these rules is to prescribe procedures and criteria to 

be used by the Department and Commission for issuance of tax credits to 

Oregon businesses that make feapisa1Jinvestments in order to collect, 

transport. or process reclaimed plastic or to manufacture a reclaimed 

plastic product, These rules are to be used in connection with ORS 468.925 

to 468,965 and apply only to feapiea1Jinvestments made on or.after 

January l, 1986 and before fJaRlial'y-1,--1989JJuly 1. 1995, except where 

otherwise noted herein. 

340-17-015 Definitions 

(1) 11 fGapi:Ea:b-i:llnvestment" means the amount of money a person invests 

to acquire or construct equiprnent_,__personal property or rnac.hinery necessary 

to collect. transport. or process reclaimed plastic or to manufacture a 

reclaimed plastic product, fA-eapiEa1JAn investment shall be determined to 

have been made on the date a sales contract is agreed to by the buyer or the 

date of issuance of a purchase order. 

(2) "Circumstances beyond the control of the applicant" means facts, 

conditions and circumstances which applicant's due care and diligence 

would not have avoided, 

(3) "Com.mission 11 means Environmental Quality Commission. 

(4) "Department" means Department of Environmental Quality. 
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L.2l "Personal property" means any investment in property directly 

related to the operation of the industry or enterprise seeking the tax 

credit, which make a significant contribution to the collection, 

transportation or processing of reclaimed plastic or the manufacture of a 

reclaimed plastic product, excluding land and buildings. 

ft5H ill "Qualifying business" means a fraaRai'aetul'iRgjbusiness in 

Oregon that collects. transports. or processes reclaimed plastic or 

manufactures a reclaimed plastic product which will achieve compliance with 

Department statutes and rules or Commission orders or permit conditions 

before certification of tax credit. fiR-Gl'egoRj. 

ft6)-Jill "Reclaimed plastic" means plastic fthat-ol'iginatea-withiR 

Gregea}from industrial consumers. commercial users or post-consumer 

waste..:iaad-is-inBeRded-Be-be-used-Ee-maRuEaeEure-a-RGRIRediea1-er-aen~ee8 

p1aatie-produetc--1he-l'ee1airaed-p1astie-raust-Rot-be-aR-iRdustl'ia1-waste 

geRel'ated-hy-the-pel'soR-elaimiRg-the-taa-el'edit;-but-must-be-purehased-fl'om 

a-p1astie-l'eeye1el'-othel'-1'han-the-pel'soR-e1aimiRg-the-taa-e!'editcJ 

"Reclaimed Plastic" inc1udes shredded plastics. regrind. pellets or any 

other similar products manufactured from Oregon industrial conswners. 

commercial users. or post consumer waste that is sold for the purpose of 

making an end product out of reclaimed plastic and is intended to be used to 

manufacture a non-medical or non-food plastic 'product. 

H7'Hill "Reclaimed plastic product" means a plastic product of real 

economic value for which more than 50 percent of the plastic used in the 

product is reclaimed plastic. 

produet-whieh-is-so1d-i'ol'-1'he-pul'pose-oi'-makiRg-aR-eRd-produet-oi'-l'ee1aimed 

p1astie-does-Ro1'-qua1ii'y-as-a-l'ee1airaed-p1astie-pl'oduetcJ 

HSHfil "Special circumstances" means emergencies which call for 

immediate erection, construction or installation of a facility, cases where 

applicant has relied on incorrect information provided by Department 

personnel as demonstrated by letters, records of conversations or other 
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written evidence, or similar adequately documented circumstances which 

directly resulted in applicant's failure to file a timely application for 

preliminary certification. fSpeeia1-eiFeWRseanees-sha11-RGE-ine1ude-eases 

wheFe-applieane-was-unawaFe-GF-ea~-eFedie-eereiFieaeiGn-requiFemenes-Gr 

app1ied-Fer-pFe1iminaFy-eerEiFieaeiGR-iR-a-manneF-GEher-ehan-ehaE 

preseribed-in-34G-1J-G1501},J 

340-17-020 Procedures for Receiving Preliminary Tax Credit Certification 

(1) Filing of Application 

(a) Any person proposing to apply for final certification of fa 

eapiEa1~ an investment made in Oregon to collect. transport or process 

reclaimed plastic or to manufacture a reclaimed plastic product pursuant to 

ORS 468.935 shall file an application for preliminary certification with the 

Department of Environmental. Quality. The application shall be made on a 

form provided by the Department. The preliminary certificate need not be 

issued prior to construction for compliance with this requirement. 

(b) The feapiea1linvestment must not be made until 30 days after 

filing an application with DEQ unless DEQ reviews the application and 

notifies the applicant that the application is complete. If the feapieall 

investment is made within 30 days after filing the application and the 

Department has not notified the applicant that the application is complete, 

the application will be rejected by the Department. 

(c) The Commission may waive the filing of the application if it finds 

the filing inappropriate because special circumstances render the filing 

unreasonable and if it finds such investment would otherwise qualify for 

tax credit certification pursuant to ORS 468.925 to feG]468.965. 
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(d) Within 30 days of the filing of an application the Department 

shall request any additional information that applicant needs to submit 

in order for the application to be considered complete. After examination 

of the application, the Department may also request corrections and 

revisions to the plans and specifications. The Department may require any 

other information necessary to determine whether the proposed feapiEa1j 

investment is in accordance with Department statutes, rules and standards. 

(e) The application shall not be considered complete until the 

Department receives the information requested and notifies the applicant in 

writing that the application is complete and ready for processing. However, 

if the Department does not make a timely request pursuant to subsection (d) 

above, the application shall be deemed complete 30 days after filing. 

(2) Approval of Preliminary Certification 

(a) If the Department determines that the proposed investment is 

eligible it shall within 60 days of receipt of a completed application 

issue a preliminary certificate approving the investment. f1E-iS-ROE----

neeessary-ior-Ehis-eerEiiieaEe-Eoj The preliminary certificate does not 

include a· determination of the full extent to which a facility is eligible 

for tax credit. 

(b) If within 60 days of the receipt of a completed application, the 

Department fails to issue a preliminary certificate of approval and the 

Commission fails to issue an order denying certification, the preliminary 

certificate shall be considered to have been issued. The feapiEa1J 

investment must comply with the plans, specifications and any corrections or 

revisions previously submitted. 

(c) Issuance of a preliminary tax credit certification does not 

guaran~ee final tax credit certification. 
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(3) Denial of Preliminary Certification 

(a) If the Department determines that the feapiealjinvestment does 

not comply with the Department statutes, rules and standards, the 

Commission shall issue an order denying certification within 60 days of 

receipt of a completed application. 

(b) Notice of the Department's recommended action to deny an 

application shall be mailed to the applicant at least seven calendar days 

before the Commission meeting where the application will be considered 

unless the applicant waives the notice requirement in writing. 

(4) Appeal 

Within 20 days from the date of mailing of the order the applicant may 

demand a hearing. The demand shall be in writing, shall state the grounds 

for hearing and shall be mailed to the Director of the Department. The 

hearing shall be conducted in accorda.nce with the applicable provisions of 

ORS 183.310 to 183.550. 

340-17-025 Procedures for Final Tax Credit Certification 

(1) Filing of Application 

(a) A written application for final tax credit certification shall be 

fmadejsubmitted to the Department on a form provided by the Department. 

(b) Within 30 days of receipt of an application, the Department shall 

request any additional information that applicant needs to submit in order 

for the application to be considered complete. The Department may also 

require any other information necessary to determine whether the feapiealj 

investment is in accordance with Department statutes, rules and standards. 

(c) An application shall not be considered filed until all requested 

information is fful'Rishedjsubmitted by the applicant, and the Department 
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notifies the applicant in writing that the application is complete and 

ready for processing. 

(d) The application must be ffi1edjsubmitted between January 1, 1986 

and fDeeemheF-31;-1988jJune 30, 1995. Failure to file a timely application 

shall make the feapi1'a1jinvestment ineligible for tax credit certification. 

(e) The Commission may grant an extension of time to file an 

application if circumstances beyond the control of the applicant would make 

a timely filing unreasonable. 

(f) An extension shall only be considered if applied for between 

January 1, 1986 and fDeeemheF-31;-1988jJune 30, 1995. An extension may be 

granted for no more than one year. Only one extensi.on may be granted. 

(g) An application may be withdrawn and resubmitted by applicant at 

any time between January 1, 1986 and fDeeemheF-31;-1988JJune 30 1995 

without paying an additional processing fee, unless the amount of the 

investment has increased. An additional processing fee shall be calculated 

by subtracting the cost of the feapiea1Jinvestment on the original 

·application from the cost of the feapiea1jinvestment on the resubmitted 

application and multiplying the remainder by one-half of one percent. 

(h) If the Department determines the application is incomplete for 

processing and applicant fails to submit requested information within 180 

days of the date when the Department requested the information, the 

application will be rejected by the Department. If the applicant makes a 

written request for additional time to submit requested information, the 

Department may grant additional time so long as applicant is required to 

submit requested information by fDeeemheF-31;-1988JJune 30 1995. 

(2) Commission Action 
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(a) Notice of the Department's recommended action on the application 

shall be mailed to the applicant at least seven days before the Commission 

meeting where the application will be considered unless the applicant 

waives the notice requirement in writing. 

(b) The Commission shall act on an application for certification 

before the 120th day after the filing of a complete application. 

of the Commission to act constitutes approval of the application. 

Failure 

(c) The Commission may consider and act upon an application at any of 

its regular or special meetings. The matter shall be conducted as an 

informal public informational hearing, not a contested case hearing, unless 

ordered otherwise by the Commission. 

(d) Certification 

(A) If the Commission determines that the reapiea1jinvestment is 

eligible, it shall certify the actual cost of the facility and the portion 

of the actual cost properly allocable to the reapiea1jinvestment made 

for the purpose of collecting. transporting or processing reclaimed plastic 

or manufacturing a reclaimed plastic product. Each certificate shall bear a 

separate serial number for each such facility. 

(B) No determination of the proportion of the feapiEa1jinvestment 

to be certified shall be made until receipt of the application. 

(C) A certificate is effective for purposes of tax relief in 

accordance with ORS 316.103 and 317.106 if investment was made on or after 

January 1, 1986 and before rJanuaFy-1;-1989jJuly 1. 1995. 

(D) Certification under ORS 468.935 shall be granted for a period of 5 

consecutive years. The 5-year period shall begin with the tax year of the 

person in which the facility is certified under this section. 

(e) Rejection 
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If the Commission rejects an application for certification, or 

certifies a lesser actual cost of the feapiealJinvestment or a lesser 

portion of the actual cost properly allocable to the collection. 

transportation or processing of reclaimed plastic or to the manufacture of a 

reclaimed plastic product than was claimed in the application for 

certification, the Commission shall cause written notice of its action, and 

a Concise statement of the findings and reasons therefore, to be sent by 

registered or certified mail to the applicant~ fwiehia-1~0-daye-afeer-Ehe 

filiag-of-ehe-applieaEioa,J 

(3) Appeal 

If the application is rejected for any reason, or if the applicant is 

dissatisfied with the certification of actual cost or portion of the actual 

cost allocated to the collection. transportation or processing of reclaimed 

plastic or to the manufacture of a reclaimed plastic product, the applicant 

may appeal as provided in ORS 468.110. The rejection of the certification 

is final and conclusive on all parties unless the applicant appeals as 

provided in ORS 468.110 before the 30th day after notice was mailed by the 

Commission. 

340-17-030 Determination of Percentage of Certified Investment Costs 

Allocable to Collection. Transoortation· or Processing of 

Reclaimed Plastic or Manufacturing a Reclaimed Plastic 

Product 

(1) Definitions: 

(a) "Claimed Investment Costs" means the actual cost of the claimed 

equipment. rnac~inery. or personal property. Certification of the actual 

cost of the claimed equipment. machinery. or. personal property must be 
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documented by a certified public accountant for claimed investment costs 

which are over $20.000. 

(b) "Net Investment Cost 11 means the claimed investment costs minus thf.2, 

salvage value of any equipment. machinery or personal property removed from 

service. 

(c) 11 Salvage value 11 means the value of a piece of equipment. machinery 

or personal property at the end of its useful life minus what it costs to 

remove it from service. Salvage value can never be less than zero. 

i.flft1}J In establishing f1l!he percent of costs properly allocable to 

the investment costs incurred to allow a person to collect. transport or 

process reclaimed plastic or to manufacture a reclaimed plastic product~ 

the Commission shall consider the following factors and make appropriate 

findings regarding their applicability: 

13ereeRB -e:E-Ei:me -t::he -·0a1:1eet=i:ea; -Bran.sportS:at::i:oR,- -pr0eess:i:Rg-oi:: -rnana:Eae'tsli:Ei:Rg 

pcoeess-wi11-eoaveFE-r.ee1aimed-~1asEie-iREo-a~sa1eab1e-or.-lisab1e-eomrnodit::y 1 

based-Gn-prGjeeeiGns-fGr-ehe-firee-yeaF-Gf-0peraeiGn-0f-ehe-manafaeearing 

pr0eeesd 

_(gJ_ The estimated percent of time the equipment. machinery or personal 

property is utilized to collect. transport or process reclaimed plastic or 

manufacture a reclaimed plastic product. based on projections for the first 

year of operation. 

i.Ql The alternative methods, equipment and costs for achieving the 

same objective: 

i.sl Other factors which are relevant in establishin& a portion of the 

actual cost of the investment properly allocable to the collection~ 

transportation or processinf of reclaimed plastic or to the manufacture of a 

reclaimed plastic product. 
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.l.ll~t~}l The portion of actual costs properly allocable shall be from 

zero to 100 percent in increments of one percent. If zero percent, the 

commission shall is.sue an order denying c~rtification. 

(4) The portion of actual costs properly allocable shall not include 

costs for: 

(a) air conditioners: 

(b) septic tanks or other facilities for human wast~ 

(c) property installed. constructed or used for moving sewage to the 

collecting facilities of a public or quasi-public sewerage system: 

(d) equipment. personal property or machinery not directly related to 

the operation of the industry or enterprise seeking the tax credit: or 

(e) any distinct portion of the investment which makes an 

insignificant contribution to the collection. transportation or processing 

of reclaimed plastic or the manufacture of a reclaimed plastic product 

including the following specific items: 

(A) office furnishings; 

..LJlL parking lots and road improvements; 

iQl landscaping: 

iQl external lighting; 

.LJl.l company or related signs: and 

if.l automobiles. 

OAR 340-17-035 Amount of Tax Credits Available 

(1) For purposes of monitoring the Department's tax credit limit the 

Department will consider the sum of the preliminary certifications 

issued in each calendar year. When preliminary certification is waived 

under OAR 340-17-020, the year of final certification will be used. A 
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preliminary certificate which is granted and then cancelled within the same 

calendar year shall not be counted as part of the $1.5 million annual 

certification limit after it has been cancelled. 

(2) Not more than $1.5 million in investment costs will be issued 

preliminary certification in any calendar year. In each calendar year a 

minimum of $500,000 of the $1.5 million will be reserved for investments 

costing $100,000 or less. The maximum cost certified for each investment 

shall not exceed $500,000 except as permitted by OAR 340-17-035(4). 

(3) If the applications exceed the $1,500,000 limit, the Commission 

shall prioritize feapita1Jinvestments, based on the date of filing of 

applications for final certification. Those applications filed first 

will receive first priority for certification. The total amount for 

which the investment is eligible shall be certified so long as there 

are adequate funds to do so. 

(4) If the applications certified in any calendar year do not total 

$1,000,000, the Commission may increase the certified costs above the 

$500,000 maximum for previously certified feapita1Jinvestments. The 

increases shall be allocated based upon the method of prioritization used in 

subsection (3) of this section. The increased allocation to previously 

certified feapita1Jinvestments under this subsection shall not include any 

of the $500,000 reserved under subsection (2) of this section. 

(5) When considering the percent of costs properly allocable to the 

investment costs incurred to allow a person to collect. transport or process 

reclaimed plastic or to manufacture a reclaimed plastic product. the 

following steps will be used· 

(a) Determine the claimed investment costs. 
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Cb) Determine the salvage value, if any. of any equipment which is 

being taken out of service. 

(c) Determine the net investment cost. 

(d) Determine the estimated percent of time the equipment, machinery 

or personal property will be utilized to collect. transport or process 

reclaimed plastic or manufacture a reclaimed plastic product. based on 

proiections for the first year of operation. 

(e) Determine the total allocable cost multiplying the net investment 

cost by the percent of time the equipment. machinery or personal property 

will be utilized to collect. transport or process reclaimed plastic or 

manufacture a reclaimed plastic product. 

340-17-040 Procedure to Revoke Certification 

(1) Pursuant to the procedures for a contested case under ORS 183.310 

to 183.550, the Commission may order the revocation of the final tax credit 

certification issued under ORS 468.940, if it finds that: 

(a) The certification was obtained by fraud or misrepresentation or 

(b) The holder of the certificate has failed substantially to operate 

the qualifying business foe-maRaEaeoa~e-a-~ee}aimed-p}asoie-p~edaeojas 

specified in such certificate. 

(2) As soon as the order of revocation under this section has become 

final, the Commission shall notify the Oregon Department of Revenue. 

(3) If the certification of an feapioa}jinvestment is ordered revoked 

pursuant to paragraph (a) of subsection (1) of this section, all prior 

tax relief provided to the holder of such certificate shall be forfeited 

and the Department of Revenue or the proper county officers shall proceed to 

collect those taxes not paid by the certificate holder as a result of the 
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tax relief provided to the holder under any provision of ORS 316.103 and 

317.106. 

(4) If the certification of an feapiea1jinvestment is ordered revoked 

pursuant to paragraph (b) of subsection (1) of this section, the certificate 

holder shall be denied any further relief provided under ORS 316.103 or 

317.106 in connection with such facility from and after the date that the 

order of revocation becomes final. 

(5) The Department may withhold revocation of a certificate when the 

feapiea1jinvestment ceases to be used for the collection, transportation or 

processing of reclaimed plastic or the manufacture of a recycled plastic 

product if the certificate holder indicates in writing that frnaaufaeeure-ef 

a-Feeye1ed-predueej recycling activities specified in the certificate will 

commence again within five years time. The Department will provide the 

Department of Revenue with a copy of the certificate holder's written 

indication of intent to recommence fmaaaEae~aPe-oE-a-reeyeleS 

predueejrecycling activities specified in the certificate. In the event 

that the facility is not returned to operation as indicated, the Department 

shall revoke the certificate. 

340-17-045 Procedures for Transfer of a Tax Credit Certificate 

To transfer a tax credit certificate from one holder to another, the 

Commission shall revoke the certificate and grant a new one to the new 

holder for the balance of the available tax credit following the procedure 

set forth in ORS 316.103 and 317.106. 

340-17-050 Fees for Final Tax Credit Certification 
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(1) An application processing fee of one-half of one percent of the 

cost claimed in the application for final certification but no more 

than $5,000 shall be paid with each application. However, if the 

application processing fee is less than $50, no application processing 

fee shall be charged. In addition, a non-refundable filing fee of $50 

shall be paid with each application. No application is complete until the 

filing fee and processing fee are submitted. An amount equal to the filing 

fee and processing fee shall be submitted as a required part of any 

application for a plastics recycling tax credit. 

(2) Upon the Department's receipt of an application, the filing fee 

becomes non-refundable. 

(3) The application processing fee shall be refunded in whole if the 

application is rejected. 

(4) The fees shall not be considered by the Environmental Quality 

Commission as part of the cost of the ~ea¥i~a1Jinvestment to be certified. 

(5) All fees shall be made payable to the Department of Environmental 

Quality. 

340-17-055 Taxpayers Receiving Tax Credit 

(1) A person receiving a certificate under this Division may take tax 

relief only under ORS 316.103 or 317.106, depending upon the tax status of 

the person's trade or business. 

(2) If the person receiving the certificate is an electing small 

business corporation as defined in section 1361 of the Federal Internal 

Revenue Code, each shareholder shall be entitled to take tax credit relief 

as provided in ORS 316.103, based on that shareholder's pro rata share 

of the certified cost of the fea¥i~a1Jinvestment. 

G:\RECY/MY2121.E (10/89) -14-

A - 14 



(3) If the person receiving the certificate is a partnership, each 

partner shall be entitled to take tax credit relief as provided in ORS 

316.103, based on that partner's pro rata share of the certified cost of 

the feapiEa1Jinvestment. 

(4) Upon any sale, exchange or other disposition of fa-faei1ieyl 

equipment. personal property or machinery written notice must be provided 

to the Department of Environmental Quality by the company, corporation or 

individual for whom the tax credit certificate has been issued. Upon 

request, the taxpayer shall provide a copy of the contract or other evidence 

of disposition of the property to the Department of Environmental Quality. 

(5) The company, corporation or individual claiming the tax credit for 

fall.eased equipment. personal property, or machinery ffaeilieyjmust provide 

a copy of a·written agreement between the lessor and lessee designating the 

party to receive the tax credit and a copy of the complete and current lease 

agreement for the facility. 

(6) The taxpayer claiming the tax credit for fa-faei1ieyjthe 

equipment. personal property. or machinery with more than one owner shall 

provide a copy of a written agreement between the owners designating the 

party or parties to receive the tax credit certificate. 

NOTE: ORS 468.955(3) refers in error to ORS 316.097 and 317.116, 

which relate to Pollution Control Tax Credits, rather than Plastics 

Recycling Tax Credits. OAR 340-17-040(3) refers instead to claiming 

plastics recycling tax credit under ORS 316.103 and 317.106, consistent with 

legislative intent. 
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RULEMAKING STATEMENTS 
for 

Attachment B 

Proposed Revisions to Existing Rule Pertaining to 
Plastics Recycling Tax Credit 

OAR 340, Division 17 

Pursuant to ORS 183.335, these statements provide information on 
the intended action to adopt a rule. 

STATEMENT OF NEED: 

Legal Authority 

The 1989 Oregon Legislature passed Senate Bill 1083 which made 
changes to the existing Plastics Recycling Tax Credit Program 
contained in ORS 468.925 to 468.965. As a result of changes made 
to the statute, the accompanying rules (OAR 340-17-010 to OAR 340-
17-055) need to be modified to be consistent with the statute. 

Need for Rule 

In order to implement recent statutory changes, amendment of the 
tax credit rules is necessary. 

Principal Documents 

1) Existing state statute, ORS 468.925 to 468.965 
2) OAR Chapter 340-17-010 to 340-17-055 
3) Senate Bill 1083 (1989) 

Land use Consistency 

This proposed rule does not affect land use as defined in the 
Department's coordination program approved by the Land 
Conservation and Development Commission. 
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Attachment C 

FISCAL AND ECONOMIC IMPACT 

The Reclaimed Plastic Tax Credit program was originally set up in 
1985 to allow tax relief on investments made for the manufacture 
of a reclaimed plastic product. The changes in the program 
outlined in Senate Bill 1083 allow more types of investments to be 
eligible for tax credits and extends the sunset date for the 
program from December 31, 1988 to July 1, 1995. The proposed rule 
revisions establish the criteria for eligibility and the process 
for application for tax credit. 

The net effect of the rule revisions should be to allow more tax 
credits to be eligible thereby increasing the impact on the 
general fund. The statute states that the total costs of 
investments which receive preliminary certification for tax credit 
from the Environmental Quality Commission in any calendar year 
shall not exceed $1,500,000. The maximum impact on the general 
fund will vary from year to year depending on the percent of costs 
properly allocable and what year applicants receive their final 
certification. 

There should be no significant or adverse economic impact on the 
general public, small businesses, or large businesses as a result 
of these rule revisions. The rule revisions should encourage 
market development in the area of plastics recycling both at a 
processor and manufacturer level and so could increase the tax 
base for the state. 

RECY\YB9376C (2/9/90) c - 1 



Attachment D 

------···-·----·-·-----·--------

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

Plastics Recycling Tax Credit Rule Amendments PUblic Hearing 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

Date Prepared: 
Hearing Date: 
Comments Due: 

December 1, 1989 
January 9, 1990 
January 12, 1990 

Amendment of rules will affect people applying 
for plastics recycling tax credits. 

The DEQ proposes to adopt amendments to the 
Plastics Recycling Tax Credit Rules (OAR 340-17-010 
through 340-17-055) to reflect statutory amendments 
made by the 1989 Legislature. 

Proposed amendments would: 
· extend the sunset date of the program to July 1, 

1995; 
- broaden the eligibility requirements for 

investments to include equipment, machinery, or 
personal property which is used to collect, 
transport or process reclaimed plastic or 
manufacture a reclaimed plastic product; 

- clarify the method by which the percent allocable 
will be determined; and 
ensure that the plastics tax credit program is 
compatible with the pollution control tax credit 

'·program. 

A public hearing will be held at: 

2:00 - 4:30 p.m. 
Tuesday, ,January 9, 1990 
DEQ Building 
Room 10 A 
811 s.w. Sixth Avenue 
Portland, OR 

Written or oral comments may be presented at the 
hearing. Written comments may also be sent to the 
Department of Environmental Quality, Management 
Services Division, 811 S.W. 6th Avenue, Portland, 
OR 97204, and must be received no later than 5:00 
p.m .. , Fr1day, January 12, 1990. 

(over) 

FOR FURTHER INFORMATION: 
811S.W.6th Avenue 
Portland, On 97204 Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 

distance charges from other parts of the state, call 1-800-452-4011. 
11/1/60 
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WHAT IS THE 
NEXT STEP: 

Copies of the proposed rule amendments can be 
obtained from: 

Claudia Jones 
Management Services Division 
811 SW Sixth Avenue 
Portland, OR 97204 
Telephone: 229-6022 
Toll-free: 1-800-452-4011 

The Environmental Quality Commission may adopt new 
rules identical to the ones proposed, adopt 
modified rules as a result of testimony received, 
or may decline to adopt rules. The Commission may 
consider the proposed new rule revisions at its 
meeting on February 23, 1990. 

I D - 2 



Attachment E 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: January 25, 1990 

TO: Environmental Quality Commission 

FROM: Lissa Wienholt, Hearings Officer 

SUBJECT: Public Hearing, Proposed Amendments to Reclaimed Plastic 
Tax Credit Rules (OAR 340-17-010 to 340-17-055) 

On January 9, 1990 a public hearing regarding proposed amendments 
to rules pertaining to the Reclaimed Plastic Tax Credit program 
was held in Portland, Oregon. One member of the public attended 
the hearing and gave testimony. Two individuals submitted written 
testimony. 

Ted Hughes, representing the Oregon plastics industry and the 
Council for Solid Waste Solutions, gave testimony. Mr. Hughes 
endorsed the administrative rules and the enabling legislation, 
Senate Bill 1083: Mr. Hughes stated that this approach, tax 
credits and market assistance, was the best way to encourage 
plastics recycling. Mr. Hughes stated that the previous Reclaimed 
Plastic Tax Credit program was too restrictive and that the 
changes to the program outlined in Senate Bill 1083 and 
incorporated in the proposed rules would go a long way in 
encouraging the recovery of plastics from the wastestream. 

Written testimony was submitted by Rena Cusma, Executive Officer 
of the Metropolitan Services District (see attached). Ms. Cusma 
supports the rules and the enabling legislation and stated that 
Metro endorses this approach because it utilizes economic 
development tools to support waste reduction technologies. 

Written testimony was also submitted by Curt Nichols, Energy 
Management Engineer for the Oregon Department of Energy (ODOE) 
(see attached). Mr. Nichols was concerned that projects may be 
eligible for both the Reclaimed Plastic Tax Credit and the ODOE 
Business Energy Tax Credit and felt that the rules should specify 
whether or not both tax credits can be claimed. This is addressed 
in statute in ORS 316.103 (14): 

"No credit shall be allowed under this section and under ORS 
468.925 to 468.965 for any portion of a facility for which 
the taxpayer claims a tax credit or ad valorem tax relief 
under ORS 307.405, 316.097, 316.116 or 316.140 to 316.142 and 
469.185 to 469.225.'' 
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Executive Officer 
Rena Cusma 

Metro Council 

Mike Ragsdale 
Presiding Officer 
District 1 

Gary Hansen 
Dl'pllh/ Presiding 
Officer 
D1stricf"12 

L<1wrence- Dauer 
District 2 

Jim Gardner 
District 3 

Richard Devlin 
District 4 

Tom Dejardin 
District 5 

George Van Bergen 
District 6 

Ruth McFarland 
District 7 

Judy Wyers 
District 8 

Tanya Collier 
District 9 

Roger Buchanan 
District 10 

David Knowles 
District 11 

ME1'RO 
:::'!lilllSW hr<,t i\V\'ll\H' 

l'•>1t],ind, ( ll{ lJ7'.:PI '-i l'IH 
('11U)22J-l(l'\6 
F.1~ 241-7·117 

December 28, 1989 

Department of Environmental Quality 
Management Services Division 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Plastics Recycling Tax Credit Rule Amendments 
Public Hearing 

To the Environmental Quality Commission: 

Thanlc you for the opportunity to comment on the Department 
of Environmental Quality's proposed rules for the Plastics 
Recycling Tax Credit Program. Metro supports the rules 
and believes they will effectively implement the statutory 
amendments made by the 1989 legislature. 

Broadening the eligibility requirements and extending the 
sunset date for Plastics Recycling Tax Credits 
particularly increases the likelihood that businesses will 
invest in much needed equipment to collect and transport 
reclaimed plastic. Metro endorses this approach since it 
utilizes economic development tools to support waste 
reduction technologies. 

The proposed rules strengthen the existing program and 
should send a signal to businesses that Oregon wants to 
promote the recovery of recycled materials. If you have 
any questions on this testimony or require additional 
information, please feel free to get in touch with me. 

°ZlL 
Rena Cusma 
Executive Officer 

RC:sg 

cc: Bob Martin, Director of Solid Waste 
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Department of Energy 
NEIL. GOI D''C:l~llOT 

GOVU!NQR . 625 MAHION ST. NE, SALEM, OREGON 97310 PHONE 378-4040 TOLL FREE 1-800-221-8035 
FAX 373-7806 

December 19, 1989 

Lissa Wienholdt 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Dear Lissa: 

f. 

',\ 

I . 
, \ I! 
! '. ~ [. - _, !-

' 
r. ,'!~~'~ ' . . ::..,, ... \.;. ·-

I reviewed the DEQ rule amendments and permit retiewal. We appreciate 
the chance to comment. My comments are below. Please forward them to 
the proper person. 

1) Changing the Pollution Control Tax Credit (PCTC) so it only 
requires a single (final) certification is a good, customer-service 
idea. But, businesses often choose between PCTC and the ODOE tax 
credit (BETC). BETC rules say that applicants are not eligible for 
BETC and PCTC. In the past, when there has been a pre-certification 
requirement for PCTC, we could check to see if someone was trying to 
get both credits. Now, an application to DEQ can be as much as two 
years later. It will be harder to checl<::. I don't see anything 
specific in the PCTC rules that says if they've received BETC they're 
not eligible. I'd add a clause that says that to your rules. · 

2) Another. overlap may exist with the Plastics Recycling Tax Credit. 
Some items could be eligible for both it and BETC. I think your rules 
should say if you want them to receive both (or not). Since BETC's 
limits are higher -~ $40 million a year and $3.5 million per project 
-- we may want to encourage its use when they are eligible for both. 

3) Based on my understanding of Wastech's refuse-derived fuel 
project, it sounds good. I think it's well worth a renewal of their 
solid waste disposal permit. Refuse-derived fuel can offset the use 
of oil, natural gas, or other non-renewable fuels. 

So, (almost) everything looks OK to me. Thanks for the chance to 
comment. Keep up the good work. 

Sincerely, 

Curt Nichols 
Energy Management Engineer 

BETC\CWN\DEQ RULE.WPS 
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DEQ-1 

NEIL GOLDSCHMIDT 
GQ','ERNOR 

Department of Environmental Quality 

811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION II 

Meeting Date: March 2 1990 
Agenda Item: H 

Division: HSW 
Section: Solid Waste 

SUBJECT: 

Disposal of Cleanup Materials Contaminated with Hazardous 
Substances - Approval of Changes to Specified Waste Rules. 
(noted as "special waste" rules in October 20, 1989 EQC 
meeting) 

PURPOSE: 

The proposed rules would restructure the current solid waste 
rules related to specified wastes (OAR 14-61-060), 
specifically addressing requirements for disposal of cleanup 
materials contaminated with hazardous substances, and 
updating requirements for disposal of waste tires, hazardous 
wastes, and lead acid batteries. The proposed rule revisions 
would also establish a permit fee to fund Department of 
Environmental Quality review of plans to dispose of cleanup 
materials contaminated with hazardous substances. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
___lL Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 

Attachment --1i_ 
Attachment __lL 
Attachment _Q__ 
Attachment ___Q__ 



Meeting Date: 
Agenda Item: 
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Enter an Order 
Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPl'ION OF REQUESTED ACTION: 

Attachment __ 

Attachment 
Attachment 
Attachment 
Attachment 

The Department requests that the Environmental Quality 
Commission (EQC) approve the proposed revision to solid waste 
rules regarding "specified wastes". 

Current solid waste administrative rules {Division 61) 
include a section {340-61-060) on "General Rules Pertaining 
to Specified Wastes". This section outlines special 
disposal or management requirements for a number of wastes, 
including: agricultural wastes, hazardous solid wastes, waste 
vehicle tires, waste oils, and demolition materials. This 
section was written in 1972 and is considerably out of date. 
The Department felt there was a need to both update the 
requirements for some of these specified wastes and to add 
requirements for a whale new range of wastes believed to 
present, as a group, greater environmental risk than 
household garbage. 

On October 20, 1989 the EQC authorized public hearings on 
proposed "special waste rules". These rules established a 
new category of wastes (special wastes) and established 
specific standards for one type of special waste: cle~nup 
materials contaminated with hazardous substances. The 
Department intended to add to the list of "special wastes" 
(e.g. asbestos, incinerator ash) through future rulemaking. 

Based upon written and oral testimony received, as well as 
further discussions with the Solid Waste Advisory Committee, 
the Department has made a number of changes to the proposed 
rules. The most fundamental change involves the structure of 
the rules. Instead of adding a new category of wastes 
(special wastes) the Department is now proposing to amend 
the current category of "specified wastes" by adding several 
subcategories. These subcategories are listed below, along 
with the wastes to be included in the proposed rule. 

As stated before, the Department intends to add other wastes, 
such as ash and infectious wastes, to these categories 
through future rulemaking. Infectious wastes will be added 
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at the Commission's May meeting.. Others will be added as the 
Department works with the Solid Waste Advisory Committee to 
develop policies for management and disposal. 

A) Wastes prohibited from disposal at solid waste 
landfills. 

Hazardous wastes 

Hazardous wastes from other states 

Lead-acid batteries 

waste oils 

B) Wastes allowed to be disposed of only in landfills 
using "best management practices" to protect 
groundwater. 

Cleanup materials contaminated by hazardous 
substances 

Conditionally Exempt Generator Hazardous Waste 
(to be added in future) 

Industrial Sludges containing hazardous 
substances (to be added in future) 

Incinerator Ash (to be added in future) 

C) Wastes which require special handling or 
management practices. 

Waste tires 

Agricultural wastes 

Demolition materials 

Infectious Wastes (to be added in future) 

Asbestos (to be added in future) 

Other significant changes or revisions from the proposed 
rules reviewed by the Commission on October 20, 1989 include: 

1. Lead-acid batteries have been added to the list of 
wastes prohibited from solid waste landfills, reflecting 
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a 1989 law passed· by the Oregon legislature. Lead-acid 
batteries were not included in the previous rule 
proposal. 

2. The effective date for implementation of the rules on 
cleanup materials contaminated with hazardous substances 
has been changed from September 1, 1990 to January 1, 
1991 to provide additional time for treatment and other 
disposal options to be developed. 

3. "Best management practices" were defined to include, at 
a minimum, a bottom lining system, leachate collection, 
and leachate treatment. 

4. The rules for disposal of cleanup materials contaminated 
by hazardous substances have been revised to clarify 
that on-site treatment of these wastes does not require 
a solid waste disposal permit, and that permitted 
landfills do not require an additional permit to accept 
these materials. 

5. The requirements for submission of a waste management 
plan by landfill operators who wish to receive cleanup 
materials contaminated by hazardous substances have been 
simplified. 

6. An exemption to the requirement for disposal in 
landfills with liners and leachate collection has been 
extended to landfills which receive less than 1000 tons 
of contaminated cleanup materials per year. There is an 
additional exemption for cases in which the Department 
determines that disposal of the cleanup material does 
not constitute a significant environmental risk. 

7. The fee scale has been lowered for landfills accepting 
low volumes of cleanup materials, and has been 
eliminated for those landfills accepting less than 1000 
tons per year. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_lL statutory Authority: ORS 459.420 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Attachment 

Attachment _lL 
Attachment 
Attachment 

Attachment 
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~- Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x_ Hearing Officer's Report/Recommendations 
_x_ Response to Testimony/Comments 
_x_ Prior EQC Agenda Items: (list) 

October 20 1 1989 Item T 
Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment _E_ 
Attachment _§_ 

Attachment _!i_ 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

For the purposes of this rule, the regulated or affected · 
community consists primarily of landfill operators and those 
involved in cleanup of contaminated materials, particularly 
the cleanup of petroleum-contaminated soils. 

For those involved in the cleanup of·· contaminated materials, 
a major concern is the availability of disposal options. 
Many landfills are no longer accepting these materials 
because of liability concerns. This has resulted in cleanup 
contractors having to haul material long distances for 
disposal, which in turn drives up the already high cost of 
cleanup. Many comments were received by those involved in 
underground storage tank cleanup activity that the proposed 
rules would add to their costs by further restricting 
disposal options, since only two landfills in the state 
currently meet the proposed design criteria. 

The Department has attempted to encourage the development of 
disposal and treatment options through these proposed rules 
by eliminating the option of "cheap" less environmentally 
protective disposal and by disallowing exemptions to the 
design requirements when treatment facilities are available. 
The proposed rules for disposal of cleanup materials are also 
intended to encourage qualified landfill operators to accept 
the wastes by enabling them to charge additional disposal 
fees to compensate for special design requirements and added 
risk. 
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In response to comments from the regulated community, the 
Department has made a number of changes in the proposed rules 
which would help ensure available disposal options. First, 
it was apparently not clear to many in the regulated 
community that the Department had provided for some 
exceptions to the design requirements in the proposed rule. 
The Department has extended the exceptions to include 
landfills which will be accepting a very small amount, 
proportionately, of cleanup materials. Secondly, the fee 
schedule has been lowered or eliminated for landfills taking 
small amounts of contaminated material, reducing the economic 
impact on these landfills and thereby encouraging them to 
take small amounts of cleanup material. 

Municipal solid waste landfills currently pay a number of 
fees to the Department: Permit application and processing 
fees, annual compliance determination fees, and annual 
recycling program implementation fees. Beginning in July 
1990, an additional fee of 50 cents per ton will be charged 
on domestic solid waste. As an example, a landfill accepts 
100,000 tons of domestic solid waste per year will pay the 
following annual fees: 

Annual Compliance Fee 

Annual Compliance Fee on 
Monitoring wells (5) 

$.50/Ton tipping fee 

Total annual fees 

$12,000 

1,250 

50,000 

$63,250 

The Department proposes to add to the annual fees listed 
above a hazardous substance authorization fee paid by 
landfills taking contaminated cleanup materials. This one
time fee would be paid when applying for a new permit, permit 
modification, or permit renewal. It is expected that this 
fee would' have to be paid every five years, during permit 
renewal. In the example above, if that same landfill 
accepted 5000 tons of contaminated. cleanup material per year, 
it would pay the one-time fee of $1000. Amortized over 5 
years, this would add an additional $200 per year of payments 
to the Department (an increase of .4%). 

Another major concern from the regulated community, primarily 
from landfill operators, was the amount of regulatory "red 
tape" involved in applications, plan submittals, and record
keeping to accept cleanup materials contaminated with 
hazardous substances in the previously proposed rules. 
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The biggest concern in this category was the perceived 
requirement for a solid waste permit for on-site treatment of 
cleanup materials, and a requirement for an additional permit 
for already-permitted solid waste landfills. The Department 
does not intend either of these, and has clarified the 
proposed rule accordingly. In addition, the requirements for 
submittal of a waste management plan have been simplified to 
include only the information essential to ensure proper 
environmental protection. Last, the Department intends to 
allow exemptions to the design criteria for some landfills on 
a categorical basis, rather than consider requests for 
exemption only on a case-by-case basis for each individual 
load of waste. 

PROGRAM CONSIDERATIONS: 

1. The most important objective for the Department is 
environmental protection. This rule has been proposed 
primarily because there are certain wastes which are 
considered to pose significant environmental risks that are 
currently disposed of in landfills with little or no 
engineered protection of groundwater. The proposed rule 
would establish a higher standard of landfill design and 
operation for landfills accepting these contaminated wastes. 
At the same time, the rule provides an incentive for on-site 
or other treatment of the waste. 

2. The proposed rule is easier to implement and enforce than 
the previously proposed rule. Simplification has occurred in 
a number of areas: a) review of the waste management plan 
has been reduced by eliminating reporting requirements for 
treatment methods and disposal location of contaminated 
wastes; b) reporting requirements have been reduced from 
monthly to quarterly; c) landfills accepting very small 
volumes of contaminated cleanup materials are exempted from 
design requirements; and d) other exemptions from design 
requirements can be implemented on a categorical, rather than 
case-by-case basis. 

3. The proposed rule provides the Department with a clear 
structure for incorporating additional wastes through future 
rule-making. By eliminating the new category of "special 
wastes" and dividing the "specified waste" section into 
clearly defined sub-categories, the Department can more 
easily include wastes such as asbestos, incinerator ash, 
infectious waste, and conditionally exempt generator 
hazardous waste in the future. Infectious wastes, for 
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example, will be included under "wastes which require special 
handling or management". 

4. Review of waste management plans from landfill operators 
that want to accept cleanup materials contaminated with 
hazardous substances will create an additional workload on 
Department staff. It is expected that a total of l.O full 
time equivalent position (FTE) will be required to review 
plans and requests for exemption from design requirements. 
Even with the reduced fee for landfills accepting small 
amounts of contaminated cleanup materials, the fee is 
expected to generate enough revenue to fund the 1.0 FTE. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Adopt the proposed rules as revised from the previous draft. 

2. Wait until additional landfills contain new design and 
operational features before adopting these rules. 

3. Provide an exemption from the requirement for a plan 
submittal for landfills accepting very small volumes of 
contaminated cleanup material, as proposed by Oregon Sanitary 
Services Institute. 

4. Wait until policies for management and disposal are developed 
for all specified wastes before adopting rules on cleanup 
materials contaminated with hazardous substances. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends the adoption of the proposed rules 
as revised from the previous draft. 

The Department agrees with several members of the regulated 
community who pointed out in testimony to the Department 
that there is a current shortage of available landfill sites 
that meet the design criteria for "best management 
practices". However, the Department's clear intention is to 
create a demand for appropriate treatment and disposal 
options throughout the state. Already, there are three 
serious proposals for development of treatment facilities in 
the northern and southern portions of the Willamette valley. 
To delay adoption of these rules until more facilities exist 
is likely to result in delayed development of more 
facilities. The Department has revised the rule to allow an 
additional four months, from September 1, 1990 to January 1, 
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1991 for development of these treatment and disposal 
facilities during the 1990 construction season. 

The Oregon Sanitary Services Institute (OSSI) recommended an 
exemption from the submission and approval of plans for 
landfills taking less than 1000 tons per year of contaminated 
cleanup material. However, the OSSI proposal still required 
these landfill operators to keep records of types and volumes 
of waste received. Since these records constitute the main 
components of the required plan, the Department does not 
recommend eliminating this requirement. However, in order to 
encourage landfills to take small amounts of this 
contaminated material, the Department has eliminated the fee 
for these landfills. 

Waiting until policies are developed for all specified wastes 
would delay adoption of the rule for at least one year. The 
Department believes it is better to adopt rules now 
addressing a particularly problematic waste, and to adopt a 
structure for adding future rules on other specified wastes. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

By encouraging treatment of contaminated materials and 
raising the design standards for landfills that accept these 
materials, the Department is following the agency and state 
policy to focus on preventing pollution, and the strategic 
goal of best available control technology. 

The proposed rules are also consistent with other agency 
programs designed to clean up pollution from releases of 
hazardous substances. Without stringent design standards, 
hazardous substances removed from one site, often at 
extremely high cost, may be deposited in a landfill with 
little or no engineered features to protect groundwater. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the Department attempt to push development of proper 
treatment or disposal facilities by adopting disposal 
standards that are higher than currently available for most 
areas of the state? 

2. Should the Department proceed to create several new 
categories of specified wastes, including a category of solid 
wastes that require higher design standards than for 
municipal solid waste? 
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INTENDED FOLLOWUP ACTIONS: 

1. Notify landfill operators and other affected parties of 
the new requirements prior to the upcoming construction 
season beginning in May. 

2. Submit a request to the E-Board for 1.0 FTE to review 
plans and submittals related to the new specified waste 
rules. 

3. Review plans submitted by landfill operators for disposal 
of cleanup materials contaminated with hazardous substances. 

4. Review permit applications for facilities to treat 
contaminated cleanup materials. Permit applications are 
expected within the next six months for three treatment 
facilities. The Department will be working with the 
applicants to ensure appropriate environmental safeguards at 
these facilities. 

5. Return to the Commission with rules for disposal and 
management of infectious waste, incinerator ash, asbestos, 
and other wastes to be included under the newly structured 
"specified waste" rules. Infectious wastes rules are 
currently out for public comment and will be pre~ented to the 
Commission at its May meeting. 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Steve Greenwood 

Phone: 229-5782 

Date Prepared: January 29, 1990 



Attachment A 
Agenda Item: H 
Meeting Date: March 2, 1990 

Before the Environmental Quality Commission of the State of Oregon 

In the Matter of Amending 
OAR 340, Division 61 

) 
) 
) 

Proposed Amendments 

Unless otherwise indicated, material enclosed in brackets [ ] is proposed to 
be deleted and material that is underlined is proposed to be added. 

1. Rule OAR 340-61-060 is proposed to be amended as follows: 

General Rules Pertaining to Specified Wastes 

340-61-060 (1) Wastes prohibited from disposal at solid waste landfills. 

(a) Hazardous Wastes. Wastes defined as hazardous wastes must be 
managed in accordance with ORS 466.005 et seq. and applicable regulations. 

[(6)]iQl Hazardous Wastes from Other States. Wastes which are 
hazardous under the law of the state of origin shall not be managed at a 
solid waste disposal site when transported to Oregon. Such wastes may be 
managed at a hazardous waste facility in Oregon if the facility is 
authorized to accept the wastes pursuant to ORS 466.005 et seq. and 
applicable regulations. 

(cl Lead-acid batteries. No lead-acid batteries may be mixed in 
municipal solid waste or disposed of at a solid waste landfill. 

[(4)] lQl Waste Oils. Large quantities of waste oils, greases, or oil 
sludges, [or oil soaked wastes] shall not be placed in any disposal site 
unless special provisions for handling and other special precautions are 
included in the approved plans and specifications and operational plan to 
prevent fires and pollution of surface or groundwaters. 

[(2) Hazardous Solid Wastes. No hazardous solid waste shall be 
deposited at any disposal site without prior written approval of the 
Department or state or local health department having jurisdiction.] 

(2) Wastes allowed to be.disposed only in landfills using "best 
management practices" to proteCt groundwater. For the purpose of this rule. 
best management practices shall be defined as including. at a minimum: a 
bottom lining system which performs equivalent to a composite liner 
consisting of a 60 mil thickness geomembrane component and two feet of soil 
achieving a maximum saturated hydraulic conductivity of 1 x lo-6 centimeters 
per second: and a leachate collection and treatment system designed to 
maintain a leachate head of one foot or less. 

SB8951.B A-1 



(a) Cleanup materials contaminated by hazardous substances. 

(Al After Januarv 1. 1991. cleanuu materials contaminated by hazardous 
substances may be landfilled only in solid waste landfills authorized by the 
Department to receive this type of material. 

(B) The land and facilities used for disposal. treatment. transfer. or 
resource recovery of cleanup material contaminated by hazardous substances. 
unless that activity is otherwise regulated by the Department. shall be 
defined as a disposal site under ORS 459.005 and shall be subject to the 
requirements of these rules. including permit requirements. 

(C) The Department may authorize an owner or operator of a landfill to· 
receive cleanup materials contaminated by hazardous substances. that are not 
hazardous wastes as defined by ORS 466.005. after January 1. 1991. if the 
f-ollowing criteria are met: · ' 

(i) The landfill uses "best management practices 11 as defined in this 
section. 

(ii) A waste management plan for the facility is approved by the 
Department which specifically addresses the management of the cleanup 
materials and requires. at a minimum. the following practices: 

(I) The owner or operator of the landfill maintains for the facility a 
coov of the analytical results of one or more representative composite 
samples from the contaminated materials received for disposal: 

(II) The owner or operator maintains for the facility a record of the 
source. types. and volumes of the contaminated materials received for 
disposal. and reports the sources. types. and volumes received to the 
Department in a quarterly waste report: 

(III) Petroleum-contaminated soils. whenever possible. are 
incorporated into the daily cover material unless such practice would 
increase risks to public health or the environment: and 

(IV) Any other requirements which the Department determines are 
necessary to protect public health and the environment. 

(D) The Department may authorize an owner or operator of a landfill to 
receive cleanup materials contaminated by hazardous substances for disposal 
after January 1. 1991. at a facility which does not meet the performance 
criteria in subpara~raph (C)(i) of this subsection if: 

(i) the landfill accepts less than 1000 tons or 5% of the total volume 
o-f waste received. whichever is less. per year of cleanup material 
contaminated by hazardous substances:or 

(ii) the cleanup materials contain concentrations of hazardous 
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substances which do not exceed the cleanup levels approved by the Department 
for the site from which the materials were removed: or 

(iii) the Department determines that the total concentrations and the 
hazardous characteristics of the hazardous substances in the cleanup 
materials will not present a threat to public health or the environment at 
the disposal facility. after considering the following factors: 

(I) the compatibility of the contaminated materials with the volumes 
and characteristics of other wastes in the landfill: 

(II) the adequacy of barriers to prevent release of hazardous 
constituents to the envi-ronment. includin11 air. ground and surface water. 
soils. and direct contact: 

(III) the populations or sensitive areas. such as aquifers. wetlands. 
or endangered species. potentially threatened by release of the hazardous 
substances: 

(IV) the demonstrated ability of the owner or operator of the facility 
to properly manage the wastes: 

(V) relevant state and federal policies. guidelines and standards: and 

(VI) the availability of treatment and disposal alternatives. 

(3) Wastes which require special handling or management practices. 

[(3)]~ Waste Vehicle Tires: 

[(a) Open Dumping. Disposal of loose waste tires by open dumping into 
ravines, canyons, gullies, and trenches, is prohibited; 

(b) Tire Landfill. Bulk quantities of tires which are disposed by 
landfilling and which are not incorporated with other wastes in a general 
landfill, must be baled, chipped, split, stacked by hand ricking or 
otherwise handled in a manner provided for by an operational plan submitted 
to and approved by the Department; 

(c) General Landfill, Bulk quantities of tires if incorporated in a 
general landfill with other wastes, shall be placed on the ground surface on 
the bottom of the fill and covered with earth before other wastes are placed 
over them.] 

(A) Waste tires shall be managed in accordance with ORS 459.705 through 
459.790, and applicable regulations. 

Comment: Provision updated to be consistent with new Waste Tires statute. 

[(l)]i!U. Agricultural Wastes. Residues from agricultural practices 
shall be recycled, utilized for productive purposes or disposed of in a 
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manner not to cause vector creation or sustenance, air or water pollution, 
public health hazards, odors, or nuisance conditions. 

[(5)] {gl Demolition Materials. Due to the unusually combustible 
nature of demolition materials, demolition landfills or landfills 
incorporating large quantities of combustible materials shall be cross
sectioned into cells by earth dikes sufficient to prevent the spread of fire 
between cells, in accordance with engineering plans required by these rules. 
Equipment shall be provided of sufficient size and design to densely compact 
the material to be included in the landfill. 

2. Rule OAR 340-61-010 is proposed to be amended as follows: 

340-61-010(21) ["Hazardous Waste" means discarded, useless or unwanted 
materials or residues in solid, liquid or gaseous state and their empty 
containers which are classified as hazardous pursuant to ORS 459.410.] 
"Hazardous waste" means discarded. useless or unwanted materials or residues 
and other wastes which are defined as hazardous waste pursuant to ORS 
466.005. 

Comment: Definition updated to be consistent with current Hazardous Waste 
statute: 

340-61-010(49) "Cleanup materials contaminated by hazardous substances" 
means contaminated materials from the cleanup of releases of hazardous 
substances into the environment. 

340-61-010(50) "Hazardous substance" means anv substance defined as a 
hazardous substance pursuant to section 101(14) of the federal Comprehensive 
Environmental Response. Compensation and Liability Act. as amended. 42 
U.S.C. 9601 et seq.: oil, as defined in ORS 466.540: and any substance 
designated by the Commission under ORS 466.553. 

340-61-010(51) "Release" has the meaning given in ORS 466.540(14). 

4. Revise OAR 340-61-120 to add new subparagraph (2)(i). 

Permit Fee Schedule 
340-61-120. 

(2) Application Processing Fee. An application processing 
between $50 and $2,000 shall be submitted with each application. 
of the fee shall depend on the type of facility and the required 
follows: 

fee varying 
The amount 

action as 

(a) A new facility (including substantial expansion of an existing 
facility): 

(A) Major facility .......................................... $2, 000 
(B) Intermediate facility ..................... , , ............ $1,000 
(C) Minor facility .... , , , , , , , , , , , , , , ....... , , . , , , .. , ... , . , .. $ 300 
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(b) Preliminary feasibility only (Note: the amount of this fee may be 
deducted 

(A) 
(B) 
(C) 

from the complete application fee listed above): 
Major facility .......................................... $1,200 
Intermediate facility ................................... $ 600 
Minor facility .......................................... $ 200 

(c) Permit renewal (including new operational plan, closure plan or 
improvements) : 

(A) Major facility ......................................... . 
(B) Intermediate facility .................................. . 
(C) Minor facility ........................................... $ 125 

(d) Permit renewal (without significant changes): 
(A) Major facility .......................................... $ 250 
(B) Intermediate facility ................................... $ 150 
( C) Minor facilify .......................................... $ 100 

(e) Permit modification (including new operational plan, closure plan 
or improvements: 

(A) Maj or facility .......................................... $ 500 
(B) Intermediate facility ................................... $ 250 
(C) Minor facility .......................................... $ 100 

(f) Permit modification (without significant change in facility design 
or operation) : All categories .................................... $ 50 

(g) Permit modification (Department initiated} All categories 
No fee 

(h) Letter authorizations, new or renewal ................... $ 100 

(i) Hazardous substance authorization (Any permit or plan review 
application which seeks new. renewed. or significant modification in 
authorization to landfill cleanup materials contaminated by'hazardous 
substances): 

(A) Authorization to receive 100,000 tons or more of designated 
cleanup up waste per year: $ 50.000: 

(B) Authorization to receive at least 50,000 but less than 100.000 
tons of designated cleanup material per year: $ 25,000: 

(Cl Authorization to receive at least 25,00Q but less than 50,000 
of designated cleanup material per year: $ 12,500: 

(Dl Authorization to receive at least 10,000 but less than 25,000 
of designated cleanup rnate~ial per year: ~ 5,000; 

tons 

tons 

(El Authorization to receive at least 5,000 but less than 10,000 tons 
of designated cleanup material per year: $ 1000; 
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(F) Authorization· to receive at least 1.000 but less than 5.000 tons 
of designated cleanup material per year: $ 250. 
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ATTACHMENT B 

Agenda Item .1!._, March 2, 1990 EQC Meeting 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on 
the Environmental Quality Commission's intended action to adopt a 
rule. 

(l) Legal Authority 

ORS 459.045(1) and (3) require the Commission to adopt reasonable 
and necessary rules governing the management of solid wastes to 
prevent pollution of-the air, ground and surface waters. The 
Commission is authorized specifically to establish design and 
operational standards for land disposal facilities and to define 
"wastes" subject to solid waste regulation. 

ORS 459.235(2) and ORS 468.065 authorize the Commission to 
establish solid waste permit fees, subject to review of the 
Executive Department and prior approval of the appropriate 
legislative review body. 

(2) Need for the Rule 

a) Disposal standards: 

Hazardous substances are a group of substances (primarily 
chemicals) designated pursuunt to the major federal environmental 
statutes and the Oregon Environmental Cleanup Law, ORS 466.547, 
as presenting a significant threat to public health and the 
environment if released into the environment. These environmental 
statutes provide authorities and processes for identifying and 
cleaning up releases of hazardous substances. 

Oregon's solid waste statute and regulations allow materials from 
cleanup actions which are contaminated by hazardous _substances but 
are not defined as "hazardous wastes" s~bject to hazardous waste 
management authorities to be disposed of in any solid waste 
disposal facility which is permitted by the Department to accept 
such wastes. These regulations broadly require that such permits 
include operational plans for the facility which specifically 
address these hazardous materials, and prohibit the release of any 
substance from a facility which would degrade the environment. 
However, the regulations do not provide any specific criteria for 
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determining when disposal of hazardous substances may be 
authorizedo 

The development of the Department's environmental cleanup programs 
(eogo, its state "Superfund", leaking underground storage tank, 
and drug lab cleanup programs) has created an increasing demand on 
the Department for information and action on requests to dispose 
of contaminated cleanup material in solid waste landfillso 
Standards for permitting the disposal of these materials in solid 
waste landfills are needed to support the Department's 
decisionmaking and to guide the public in planning cleanup 
actionso The proposed rule would provide these standardso 

b) Fees: 

The Department estimates that the equivalent of one full time 
professional technical staff person (l FTE) would be needed during 
the initial and subsequent fiscal years to complete required 
permit actions on applications to landfill contaminated cleanup 
materials in accordance with the new standardso The proposed rule 
would establish a permit fee to fund the additional FTEo 

c) Restructuring of regulation: 

The existing "General Rules for Specified Wastes" section in the 
solid waste regulations, OAR 340-61-060, addresses both (a) 
categories of wastes which require additional management controls 
because they contain hazardous constituents and (b) categories of 
wastes which do not contain hazardous constituents but require 
specific management controls to address other characteristicso 
Combining these two distinct, hazardous vso nonhazardous 
categories of waste streams in the same section in the rule may be 
confusing or misleading to the publico The proposed rule changes 
would establish a separate section for each of these categories of 
wasteso 

d) Updating the regulation: 

The Waste Tire statute, ORS 4590705 et seq., has been enacted and 
the definition of "hazardous waste" in ORS 4660005 has been 
revised since the adoption of OAR 340-61-060. OAR 340-61-060 
needs to be updated to be consistent with relevant provisions of 
these statuteso The proposed rule would make the changes needed. 

Principal Documents Relied Upon 

ORS 4590045, 4590235(2), and 4660547 et seq. 
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Federal Environmental Response, Compensation, and Liability Act, 
42 u.s.c. 9601 et seq., and legislative history. 

Solid Waste files, Oregon Waste Systems permit file re: landfill 
performance standards. 

LAND QSE COMPATIBILITY STATEMENT 

Land Use Consistency 

The Department has concluded that the proposal conforms with the 
Statewide Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): This proposed 
rule is designed to protect surface and groundwater quality in the 
affected are and is consistent with this Goal. 

Goal 11 (Public Facilities and Services) : 
would allow for solid waste disposable in 
manner and is consistent with this Goal. 

This proposed rule 
an environmentally sound 

This proposed rule does not appear to conflict with other Goals. 

Public comment on any land use issue involved is welcome and may 
be submitted in the same manner as indicated for testimony in this 
notice. 

The Department requests that local, state, and federal agencies 
review the proposed action and comment on possible conflicts with 
their programs affecting land use and with Statewide Planning 
goals within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the 
Department of Land Conservation and Development to mediate any 
appropriate conflicts brought to its attention by local, state or 
federal authorities. 
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ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

I. Introduction: 

Proposed Actions: 

Oregon's solid waste statute and regulations (ORS 459.005 et seq. and OAR 
340, Division 61) allow materials from cleanup actions which are 
contaminated by hazardous substances but are not defined as "hazardous 
wastes 11 subject to hazardous waste management authorities to be disposed of 
in any solid waste disposal·facility which is permitted by the Department to 
accept such wastes. Current regulations broadly require that such permits 
include operational plans for the facility which specifically address these 
hazardous materials, and prohibit the release of any substance from a 
facility which would degrade the environment.· However, the current 
regulations do not presently provide any specific criteria for determining 
when disposal of hazardous substances may be authorized. 

The proposed rules establish standards for permitting disposal of cleanup 
materials and create a permit fee to fund the Department's implementation of 
the proposed standards. With respect to some landfills, these standards 
may be more restrictive than those the Department might presently impose. 
The fee would be assessed on applicants for new, renewed, or modified 
permit authorization to receive contaminated cleanup materials for disposal 
in a solid waste landfill. 

Overall Economic Impacts: 

Owners and operators of landfills are imposing their own restriction on the 
types of wastes accepted for disposal. Only a limited number of operators 
currently do or are likely in the future to accept cleanup materials 
contaminated by hazardous substances for disposal. Nevertheless, the new 
permitting standards may limit the ability of some of these owners or 
operators to accept contaminated cleanup materials for disposal at some 
landfills in the state which otherwise would have received such wastes, or 
may require additional investment to upgrade facilities. 

A reduction in the availability of landfills to accept cleanup materials may 
result in increased costs for cleanup and dis.posal of these materials. Some 
wastes will need to be transported further for disposal at increased 
transportation costs. In addition, landfills that can accept the wastes 
may, in some instances, charge more for disposal. Restrictions on 
landfilling may also result in a shift toward treatment of cleanup materials 
prior to or in lieu of disposal, possibly with higher net cleanup costs. 
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The permit fee would increase costs of disposal at most 50 cents per ton of 
cleanup materials. In most instances, owners or operators would pass the 
fee onto generators of cleanup materials or, more broadly, to all landfill 
users as part of their charges for disposal. 

The recordkeeping and reporting requirements in the proposed regulation are 
not expected to require significant additional resources. 

II. General Public: 

To the extent that the general public is financially responsible (directly 
or through fees and taxes) for the costs of cleanup of releases of hazardous 
substances, the economic impacts described above would affect the general 
public. 

III. Small Business: 

Small businesses would be affected in the same way as the general public. 
Small businesses with major liability.for cleanup costs could be 
significantly impacted. 

Few small businesses are expected to own or operate landfills which 
currently do or will in the future accept contaminated cleanup materials for 
disposal. 

IV. Large Business: 

Large businesses would also be affected in the same way as the general 
public. In addition, a few landfill owners or operators which would 
otherwise accept contaminated cleanup materials for disposal may not be 
authorized to do so under the proposed permitting standards. 

V. Local Gov~rnments: 

Local governments would be affected in the .same way as the general public 
and as large businesses which own or operate landfills. 

VI. Other State Agencies: 

Other state agencies would be affected in the same way as the general public 
if responsible for the costs of cleanup of hazardous substances. 
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I 
Oregon Department of Environmental Quality 

,,.,-:-", 

•.-:-,,._.- A CHANCE TO COMMENT ON • • • 
~ . :) 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11{1/86 

Attachment D 
Proposed Rules Relating to the Solid Vaste 

Kaliagement of Contaminated Cleanup Materials 

Hearing Dates: December 5, 1989 
December 6, 1989 
December 7, 1989 

Comments Due: December 15, 1989 

Owners and operators of solid waste landfills having or seeking permit 
authorization to dispose of contaminated materials from the cleanup of 
releases of hazardous substances. Generators and other persons, 
including public and private entities, responsible for cleanup of 
releases of hazardous substances. 

The Department proposes to add new administrative rules to establish 
standards for permitting the solid waste disposal of cleanup materials 
contaminated by hazardous substances, OAR 340-61-061, and to establish 
a new permit fee to fund the Department to implement the new 
standards, OAR 340-61-lZO(Z)(i). The Department also proposes to 
restructure OAR 340-61-060, governing management of specified wastes, 
and update this section to be consistent with related statutes. 

The proposed amendments would: 

o establish standards for permitting solid waste landfills to 
receive cleanup materials contaminated by hazardous substances for 
disposal (new OAR 340-61-061(1)); 

o establish a new permit fee to fund the Department's 
implementation of the new criteria for permitting disposal of 
contaminated cleanup materials (new OAR 340-61-lZO(i)); 

o restructure OAR 340-61-060 into two sections to address separately 
rules for (a) wastes which require specific management controls 
because of their hazardous constituents (new special waste 
section, OAR 340-61-061) and (b) wastes which do not contain 
hazardous constituents but have other characteristics warranting 
unique rules (existing specific waste section, OAR 340-61-060). 

o update provisions in OAR 340, Division 61, to make them consistent 
with changes in related statutes, ORS 459.705 (Waste Tires) and 
ORS 466.005 (Hazardous Waste). 

(over) 

FOR FURTHER INFORMATION: D-1 
Contact the person or div1s1on identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts al the state, call 1-800-452-4011. 



HOW TO 
COMMENT: 

WAT IS THE 
NEXT STEP: 

A public hearing will be held before a hearings officer at: 

9:30 a.m. 
December 5, 1989 
School Administration Building 
Room 330 
520 NW Wall Street 
Bend, OR 

9:30 a.m. 
December 7, 1989 
DEQ Headquarters 
Conference Room 4A 
811 SW Sixth Avenue 
Portland, OR 

9:30 a.m. 
December 6, 1989 
Jackson Education Service District 
Boardroom 
101 North Grape 
Medford, OR 

Written or oral comments may be presented at the hearing. Written 
comments may also be sent to the Department of Environmental Quality, 
Solid Waste Section, Hazardous and Solid Waste Division, 811 S,.W. 6th 
Avenue, Portland, OR 97204, and must be received no later than 
5:00 p.m., December 15, 1989. 

Copies of the complete proposed rule package may be obtained from the 
DEQ Hazardous and Solid Waste Division. For further information, 
c0ntact Steve Greenwood at 229-5782, or toll-free at 1-800-452-4011. 

The Environmental Quality Commission may adopt new rules identical to 
the ones proposed, adopt modified rules as a result of testimony 
received, or may decline to adopt rules. The Commission will consider 
the proposed new rule and rule revisions at its meeting on February 23, 
1990. 
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ATTACHMENT E 
459.420 PUBLIC HEALTH AND SAFETY 

(6) To the extent funds are available. the depart
ment may conducr. similor pilot projects in other local 
government units outside the boundaries of the metro
politan service district. 

(7) The department shall report to the Sixty-seventh 
Leg•slative Assembly on the implementation ·of the pilot 
project and the rcsulls of the pilot project. [198\J c.833 
§731 

(Lead-Acid Battery Disposal) 

459.420 Permitted lead-acid battery 
disposal; disposal by retailers. (1) No per
son muy place a used lead-acid battery in 
mixed municipal solid \Vaste, discard or oth
erwise dispose of a lead-acid battery in this 
state except by delivery to a lead-acid battery 
retailer or \Vholesaler. to a collection or re
cycling facility authorized under ORS 459.005 
to 459.426 or to a secondarv lead smelter 
pcrl,'rlittcd by a state or the - United States 
Environmental Protection .A..gency. 

(2) No lead-acid battery retailer shall 
dispose of a used lead-acid battery in this 
state except by delivery to the agent of a 
battery \vholcsalcr, to a battery manufac
turer for delivery to a secondary lead smelter 
permitted by a state or the United States 
Environmental Protection Agency, to a col
lection or rccyc ling facility authorized under 
ORS 459.005 to 459.426 or to a secondarv 
lead smelter permitted by a state or the 
United States Environmental Protection 
Agency. ll9SQ c.zao §21 

459.422 Acceptance of used batteries 
by retailers and wholesalers. (1) A person 
selling lcud-o.cid batteries at retail or offering 
lead-acid batteries for retail sale in the State 
of Oregon shall accept after December 31, 
1993, used lead-acid batteries of the same 
type purchased from a customer at the point 
of transfer in a quantity at least equal to the 
number of nc\V batteries purchased, if offered 
by the customer. 

. (2) Any person selling new lead-acid bat· 
ter1es at wholesale shall accept used lead
acid batteries of the same type from any 
customer at the point of transfer in a quan
tity at least equal to the number of ne\v bat
teries purchased, if offered by a customer. 

t3) A person accepting batteries in trans
fer from an autornotive battcrv retailer shall 
bl-. Llllo\vc<l up to 90 Jays to rCn1ovc batteries 
ti-om the retail point of collection. \U:!SO c.200 
§§3, ·II 

45!J .. t26 Notice to customers. (1) Anv 
person selling ne\v lead-acid butteries shufl 
post in each area \Vherc lead-acid butteries 
are sold a clearly visible and legible sign 
stating thnt: 

(a) Lead-ucid batteries cannot be disposed 
of in household solid \Vaste or mixed munici
pal \Vaste, but rnust be recycled; and 

(b) The dealer will accept used lead-acid 
batteries of the same type sold by the dealer. 

(2) If a person selling new lead-acid bat
teries requires a customer to pay a fee for a
new lead-acid batterv if the customer does 
not provide a used lead-acid battery for 
trade-in, the dealer shall also include on or 
near the sign required under subsection (1) 
of this section a statement advising potential 
customers that the dealer charges a foe if the 
customer does not provide a used lead-acid 
battery for trade-in. llDSO c.:200 §51 

Note: Sections 6 and 10, chapter ZOO, Oregon Laws 
10!:10, provide: 

Sec. 6. \'otwithstanding section :3 or this \989 Act. 
!ORS 450.-122 (1)1, any person selling new lead-acid bat
teries shall accopt at. \east one u~ed \e,ul-aciJ battery 
Crosn nny person, if offered. [ lOHO t.:.:200 ~lll 

Sec. 10. Sec ti on 5 of this Act is ropealcJ December 
31, 1QQ3. l1DS9 c.zao §101 

-t59 • ..t30 11071 c.609 §3; l!J73 c.778 §2: 1973 c.S35 §l..t7; 
1977 c.867 §2; 1070 c.132 §2; 1081 c.70!} §5; renumbered 
466.0151 

..t59.4-l0 [HJ71 c.609 §3a; 1073 c.835 §1..tS; 1077 c.S67 
§3; Ulh'l c.709 §5a; renumbered 466.020\ 

459.442 ! 1081" c.i09 §20; renun1bered 4G6.070! 

459.445 11977 c.867 §6; 1981 c.709 §6; 1983 c.703 §10; 
1985 c.565 §73; 1085 c.670 §37; renulnbereJ 41J6.075! 

459.4.SO [1971 c.509 §16a; 1073 c.~'35 §150; 19i7 c.S67 
§4; renumbered 46G.080\ 

459.455 llOS3 c.i03 §2; Hl85 c.735 §2; renun1bered 
466.0851 

459.-tGO [l97l c.600 §21; 1073 c.835 §149; tOSt c.709 §7; 
renumbered -166.0001 

(New Tire Fee) 

459.504 Definitions for ORS 459.504 to 
459.619. As used in ORS 459.504 to 459.619, 
unless the context other\vise requires: 

(1) '·Business" means any trade, occupa
tion, activity or enterprise cngo.gcd in for the 
purpose of selling ne\V tires in this state. 

(2} ''Department 11 means the Department 
of Revenue . 

(3) ''Place of business'' means any place 
\Vhere nc\V tires are sold. 

{4) "Retail dealer" means every person 
\Vho is engaged in the business of selling to 
ultimate consumers ne\V tires. 

{5) "Sale'' n1eans anv transfer, exchange 
or barter, in any munnCr or by any means 
whatsoever, for a consiJcrution, :.ind includes 
and means all sales made by ::.iny person. It 
includes a gift by a person engJ.gcd in the 
business of selling 'nc\V tires, for J.dvertising, 
as a means of evading the provisions of ORS 
459.504 to 459.619, or for any other purposes 
whatsoever. 

(6) "Tire" has the mc;.lning given that 
term in ORS 459.705. 

(7) "\Vholesale sales price., nlcans the es
tablished price for \Vhich a nlanufacturer 

36-4-16 

E-1 
-I 

!t'ot:';.-;-'. 
•r···~-l· 

.... ~;,-

·· .. 



ATTACHMENT F 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY· INTEROFFICE MEMORANDUM 

DATE: January 12, 1990 

TO: Environmental Quality Commission 

FROM: Deanna Mueller-Crispin, Hearing Officer 

SUBJECT: Written Testimony: Proposed Amendments to Solid Waste 
Rules 

Written testimony was received by the Department in response to a 
request for public comment regarding proposed revisions to OAR 
340-61 addressing disposal of cleanup materials contaminated by 
hazardous substances, and amendments to the solid waste fee 
schedule. 

A summary of the written testimony follows. 

Debbie Miley of XL Timber Inc., Stayton, expressed concern about 
the high fee scale. She feels such high rates discourage people 
from operat,ing this type of business (disposal of hazardous 
substances). 

Michael c. Hawkins of Hawk Oil Co., Medford, noted concern that 
the rule would limit disposal of contaminated soil to two sites, 
Arlington and Coffin Butte in Benton County. He believes Benton 
County is trying to close Coffin Butte, which would leave one 
site. Hauling to either site from southern Oregon would be 
"financially prohibitive." He requested help in finding practical 
low-cost methods for disposal of contaminated soil. 

J. Mark Morford of Stoel Rives Boley Jones & Gray, Portland, 
suggests that the proposed rule be modified to exempt onsite 
cleanups from permitting and technical requirements. He feels 
that the rule would otherwise stifle voluntary cleanup efforts, 
particularly of petroleum spills. Subjecting onsite treatment 
and containment to these requirements would greatly increase 
their costs and technical problems, making them infeasible. He. 
cites examples of innovative onsite treatment methods which might 
be frustrated by the proposed rule. He suggests that DEQ has the 
authority to exempt the onsite portion of cleanups from permitting 
and other requirements, although it is not clear whether this 
exemption may be limited to cleanups done under DEQ's authority. 
He points out that the Environmental Cleanup Division encourages 
voluntary cleanups, and is developing guidance for them. 
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Pamela Badger of Waste Management of North America, Inc., Redmond, 
WA, made several suggestions for clarifying language in the rule. 
She asks whether a "waste management plan" (340-61-061(1) (c) (iv)) 
is required by any other OAR or ORS; if not, this plan should be 
defined. She recommends quarterly rather than monthly reporting 
as less burdensome. She also had questions on the technical 
standards for handling contaminated materials. She asks whether 
"treatment prior to disposal" (340-61-061(1) (c) (iv) (b)) refers to 
treatment [of contaminated materials] received prior to arrival at 
the disposal site; if so, it is unrealistic. 

Concerning the section establishing standards for treatment of 
contaminated soils, Ms. Badger recommends that its applicability 
to petroleum-contaminated soils be clarified; she feels it is 
appropriate for petroleum-contaminated soils to be used for daily 
(rather than interim) cover. She also recommends that the 
standards in this section be recommended rather than required, to 
be used in situations where it will not pose an increased risk to 
the public. She asks what the Department's process will be for 
authorizi~g disposal of cleanup materials at a site not meeting 
the rule's performance criteria; will this be on a case-by-case 
or blanket basis? She recommends that DEQ clarify whether 
recycling facilities are "disposal" facilities for purposes of 
this regulation; waste oil recycling facilities should not be 
subject to this regulation. 

Ms. Badger characterizes the $50,000 processing fee as punitive, 
and feels it will discourage contaminated soil acceptance. She 
recommends that DEQ establish a rebate system to reimburse a 
cleanup facility if the amount of cleanup materials accepted is 
less than the fee category paid by the facility. 

Diana Godwin of the Oregon Sanitary Service Institute, Salem, 
recommended modifying the rule to clarify that an operator of an 
existing permitted landfill does not have to obtain a separate 
permit to accept these cleanup materials. She provided language 
which would establish adding a specific authorization for cleanup 
materials containing hazardous substances to existing landfill 
permits. She also recommends a specific exemption from these new 
requirements for landfills receiving less than 1000 tons of this 
material per year. This would allow landfills to continue to 
receive small quantities of these materials, thereby preventing 
their unregulated disposal. Such landfills would not have to 
apply for authorization from DEQ, but they would have to maintain 
a record of materials collected and their disposal. Treatment of 
the materials to remove liquids would be required, and they would 
be used for interim cover. 

- 2 



Memo to: Environmental Quaiity Commission 
January 12, 1990 
Page 3 

Del J. Fogelquist of the Western states Petroleum Association, 
Seattle, WA, recommends that the new regulations not be adopted 
until practical alternatives are found for handling contaminated 
soil from underground storage tank cleanups. He notes that these 
,soils seem to qualify as "cleanup materials contaminated by 
hazardous substances," and persons needing to dispose of such 
soils have very few, if any, feasible alternatives to dispose of 
them at landfills. He notes that on-site handling/disposal may 
often be preferable to removal. Mr. Fogelquist supports the 
provision allowing disposal of these wastes at landfills not 
meeting all the operating requirements for special wastes, but is 
concerned that the proposed rule seems to prohibit on-site 
disposal except at permitted landfills. He believes that such 
on-site handling of cleanup materials should not be regulated 
under DEQ's landfill permitting, but rather under its underground 
storage tank cleanup authority. 

Donald A. Haagensen of Chem-Security Systems. Inc .. Arlington, 
comments that the toxicity or chemical properties of cleanup 
materials contaminated by hazardous substances should be the 
basis for whether the materials can be disposed of in landfills, 
rather than the generation source of such wastes. He states that 
similar wastes from different industries or sources should not be 
regulated differently. He believes that the only way to assure 
this is to base the definition of special wastes on concentration 
and composition levels. He notes that the Environmental Quality 
Commission can designate something as a "hazardous substance" only 
based on whether its characteristics may pose a hazard. Criteria 
for allowing landfill should have the same basis, rather than 
relying on origin of the material. Mr. Haagensen requests that 
DEQ repropose rules requiring analysis of the chemical composition 
of hazardous substances contaminating cleanup materials, and 
establishing specific levels of hazardous constituents that would 
be allowed to be disposed of in landfills. 

Mr. Haagensen further comments that the rules must be reviewed to 
ensure they do not allow landfilling of cleanup materials 
contaminated with wastes that could not be buried under the 
federal RCRA program. 

Mr. Haagensen makes additional comments on specific areas of the 
rule. He recommends that the rule state specifically that 
hazardous substances do not include hazardous wastes, and that 
definition of "hazardous substance" be further defined to clearly 
exclude hazardous waste. The design requirements should be 
revised to show that they are minimum criteria rather than maximum 
criteria that cannot be exceeded. The operating requirements · 
should have a presumption against disposing of hazardous soils in 
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landfill interim cover material unless it is shown that there will 
be no increased risk. He requests a rule clarification, for 
consistency with current policy, that cleanup materials 
contaminated by hazardous substances from states other than Oregon 
that would not be a hazardous waste under Oregon law but would be 
required to be managed as a hazardous waste in the state of 
origin, would have to be similarly managed in Oregon. 

Christopher c. Wolhlers of Century West Engineering. Portland, 
notes that the new regulations will have significant impacts on 
owners and operators of underground storage tanks. Currently most 
petroleum-contaminated soils are disposed of in landfills; this 
regulation would require significant changes. He recommends that 
DEQ develop alternatives to landfill disposal of such soils, 
taking costs and environmental and other impacts into account. 

wrcomspw 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: January 3, 1990 

TO: Environmental Quality Commission 

FROM: Bradford D. Price, Hearing Officer 

SUBJECT: Public Hearing, Proposed Amendments to Solid Waste 
Rules, Medford, OR, 9:30 a.m., December 6, 1989 

On December 6, 1989, a public hearing rega~ding proposed rules 
addressing disposal of cleanup materials contaminated by hazardous 
substances, and amendments to the solid waste fee schedule was 
held in Medford, Oregon. Four members of the public and three 
television network persons attended the hearing. One individual 
gave testimony. 

Goly Ostovar, private citizen from Ashland, gave testimony. Ms. 
Ostovar said she was unfamiliar with the rules and provided the 
following testimony: 

Ms. Ostovar's concerns were that these rules provided more lenient 
regulations for the landfills and allowed for more hazardous 
and/or special wastes to enter the landfills. Ms. Ostovar was 
also concerned that these rules allowed an easier avenue for out 
of state wastes to enter Oregon landfills. 

After Ms. ostovar's testimony, Dennis Belsky, DEQ Southwest 
Region, attending persons, and myself discussed the new rules in 
depth. During this discussion Ms. Ostovar realized that the 
proposed rules were more stringent in regulating flow of special 
waste to landfills and the proposed rules did not pertain to out 
of state waste flow. 

dec89.ph 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: December 8, 1989 

TO: Environmental Quality Commission 

FROM: Deanna Mueller-Crispin, Hearing Officer 

SUBJECT: Public Hearing, Proposed Amendments to Solid Waste 
Rules, Portland, 9:30 a.m., December 7, 1989 

on December 7, 1989 a public hearing regarding proposed rules 
addressing disposal of cleanup materials contaminated by hazardous 
substances, and amendments to the solid waste fee schedule was 
held in Portland, Oregon. Ten members of the public attended the 
hearing and three gave testimony. 

A summary of the testimony follows: 

Chris Wohlers of Century West Engineering, Portland, testified 
representing the Oregon Petroleum Marketers Assoc. He noted that 
the proposals would impose new restrictions on the transportation, 
treatment and handling of hazardous substances. As defined in ORS 
466.540, this includes petroleum products such as gasoline stored 
in underground storage tanks. The proposed regulations would have 
a particular impact on the owners of such tanks, and require 
operating changes in disposal of petroleum-contaminated soils by 
these persons, and possibly considerably increased costs. 

Requiring additional safeguards for handling special wastes may 
be good public policy; but DEQ should recommend additional 
alternatives to landfill disposal of cleanup materials. One 
pollutant problem [soil contamination] should not be exchanged for 
another -- such as air and water pollution. 

The public notice given for this rulemaking was inadequate; the 
Oregon Petroleum Marketers Assoc. and major oil jobbers were not 
made aware of this, nor were the 20,000-some owners of underground 
storage tanks. He requested that the Department extend the 
comment period past January 1, 1990. 

Jason Boe, also representing the Oregon Petroleum Marketers Assoc. 
and the Oil Heat Institute, also requested that the comment period 
be extended -- the industry did not receive notice of the 
hearings. He also commented that the petroleum industry has been 
subject to many heavy costs connected with underground storage 
tanks. This has been especially burdensome for small oil jobbers 
and independent gasoline dealers. He noted that currently only 
two sites in the state would meet the proposed disposal standards 
for these hazardous cleanup materials, located in Benton county 
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and Arlington. This would cause additional costs, including 
higher transportation costs, for persons having to dispose of 
these wastes. The effect of additional regulations is that part 
of the petroleum distribution market will be forced to close. The 
rules should not be so rigid that all cleanup wastes are forced to 
be transported long distances at a great increase in cost. 

Ian Whitlock of Spears, Lubersky et al, Portland, requested 
clarification of some definitions. He commented that the term 
"special waste" is confusing. It seems to refer to a category of 
several different items, serving as a caption for a section of the 
rule (OAR-61-061). It does not appear to have a regulatory 
definition of its own. He also noted that the term, "cleanup 
materials," is almost used as a synonym for special waste. This 
is not clear; it needs better definition. He also asked whether 
"cleanup materials" includes such mixed waste or contaminated 
materials as municipal wastewater sludge which may contain 
hazardous constituents. He thought it did not, but commented 
that it is not clear. 

spwaspdx.mem 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL OUALITY INTEROFFICE MEMO 

TO: Environmental Quality Commission DATE: January 5, 1990 

FROM: E. T. Davison, Hearing Officer 

SUBJECT: Public Hearing, Proposed Amendments to Solid Waste 
Rules, Bend, OR, 9:30 a.m., December 5, 1989 

On December 5, 1989, a public hearing regarding proposed rules addressing 
disposal of cleanup materials contaminated by hazardous substances, and 
amendments to the solid waste fee schedule was held in Bend, Oregon. Three 
members of the public attended the hearing. One individual provided oral 
testimony on behalf of a county government. 

Al Driver, Director of Transportation and Solid Waste for Deschutes County, 
gave testimony. Mr. Driver stated that Deschutes County does not accept 
materials contaminated with hazardous materials at any of the County's six 
landfills. He also said that the County has received a number of requests 
in the past few months from persons trying to dispose of cleanup materials 
at County landfills and asking for direction in how to properly manage these 
wastes. Deschutes County is very interested in the Department's efforts to 
develop rules pertaining to these wastes. Mr. Driver also said that 
Deschutes County will submit written testimony to the. Department relating to 
the proposed rules before the end of the comment period. 

The public hearing was recessed at 10:00 a.m. to receive questions. 
Following a brief discussion of the proposed rules, the three persons in 
attendance left. After a short waiting period to determine if any 
additional persons would attend, the hearing was reconvened and formally 
closed. 

ETD:k 
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ATTACHMENT G 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: January 22, 1990 

TO: Environmental Quality Commission 

FROM: Steve Greenwood, Manager, Solid Waste Section 

SUBJECT: Response to Testimony/Comments, Proposed Revisions to 
Solid Waste Rules Concerning Contaminated Cleanup 
Materials 

The Department held four public hearings on the proposed rule 
revisions establishing standards for permitting the solid waste 
disposal of cleanup materials contaminated by hazardous 
substances .. Written public comments were accepted until January 
8, 1990. 

Comments generally fell into six categories: 

Disposal costs (fees, additional costs caused by new 
disposal standards) 

Lack of disposal options 

Technical disposal standards 

Other permit requirements 

Definitions/clarifications 

On-site cleanups 

1. Disposal Costs/Fees. 

o Comment: The proposed rule would be especially burdensome 
for the petroleum industry which has been hit hard by other 
regulations. The rules should not be so rigid that all 
cleanup wastes are forced to be transported long distances at 
a ·great increase in cost. 

o Response: The proposed rule may, in fact, increase 
disposal costs for cleanup wastes by requiring higher dssign 
standards. However, all cleanup wastes will not be forced to 
be transported long distances. The rules are intended to 
increase treatment and proper disposal options, and there are 
exemptions to the design requirements included in the 

G-1 
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proposed rules. The rules have also been revised to broaden 
the exemption criteria. 

o Comment: The high fees will discourage people from 
operating businesses to dispose of hazardous substances. 

o Response: According to comments made by the Solid Waste 
Advisory Committee, the fees to the Department will not be a 
burden to landfill operators and will not discourage people 
from accepting these wastes for disposal. Many are now 
discouraged by the increased liability, which is far greater 
than the solid waste fees proposed. 

o Comment: A fee rebate system should be established to 
encourage landfill operators to accept contaminated soils. 
Because the processing fee is very high, DEQ should reimburse 
the cleanup facility if the amount of cleanup materials 
accepted is less than allowed under the fee category paid by 
the facility. 

o Response: A fee rebate system is not needed (see above), 
since the fee does not represent a significant portion of the 
per-ton cost of accepting these wastes (approximately 1%). 
The Department has, however, reduced the fees required for 
landfills accepting small amounts of contaminated cleanup 
materials, and has eliminated the fees for landfills 
'accepting 1000 tons or less per year. 

2. Lack of Disposal Options. 

o Comment: Only two landfills would meet disposal standards 
in the proposed rule. This would cause financial hardship in 
transporting wastes long distances. DEQ should recommend 
additional practical low-cost alternativas to landfill 
disposal of cleanup materials rather than restricting 
alternatives. 

o Response: It is true that currently only two landfills in 
the state would meet the disposal standards in the proposed 
rule. However, the rule also allows for some exemptions 
to the design standards. The rule is intended to promote the 
development of facilities for treatment, which is the 
preferred management option. 

o Comment: DEQ should develop alternatives to landfill 
disposal of petroleum-contaminated soils, taking costs and 
environmental and other impacts into account. 
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o Response: The proposed rules are designed to encourage 
development of alternatives by the regulated community. At 
least two treatment facilities are currently being proposed 
to meet the demand for landfill alternatives. 

3. Technical Disposal Standards, 

o Comment: The requirement to incorporate ''contaminated 
soils'' into ''interim cover rnat~rials 1' (at landfills) should 
be clarified. Does this apply to petroleum-contaminated 
soils only? In some cases this action can cause pollution 
problems (dry soils, wind). 

o Response: The rule has been revised so that this 
requirement applies only to petroleum-contaminated soils. 

o Comment: Standards requiring use of contaminated soils as 
interim cover materials should be recommended rather than 
required, to be used in situations not posing an increased 
risk to the public. 

o Response: The rule has been revised so that this 
requirement applies only to petroleum-contaminated soils. In 
addition, the words ''whenever possible" have been added to 
account for situations when use as cover material is not 
possible or advisable. 

o Comment: The operating requirements should have a 
presumption against disposing qf hazardous soils as interim 
cover material unless it is shown that there will be no 
increased environmental risk. 

o Response: See above. The requirement includes language 
with says, ''unless such practice would increase risks to 
public health or the environment". 

o Comment: Landfill disposal of cleanup materials 
contaminated by hazardous substances should be based on the 
toxicity or chemical properties of the cleanup materials, not 
on their source. This is the only way to treat wastes from 
different sources equitably. DEQ should propose new rules 
requiring analysis of the chemical composition of hazardous 
substances contaminating cleanup materials, and establishing 
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specific levels of hazardous constituents that would be 
allowed to be disposed of in landfills. 

o Response: For the Department to develop rules based upon 
toxicity or chemical properties would take considerable time 
and resources, which the Department does not now have. It is 
important, particularly with the activities of underground 
storage tank cleanups, that some rules and guidance be 
provided to the regulated community as soon as possible. The 
language of the rule was developed on the assumption that if 
hazardous substances .are involved, and if the Department is 
requiring expensive cleanup activities, that these materials 
by definition present an increased risk to the environment. 

o Comment: The rules should not allow landfilling of 
cleanup materials contaminated with wastes that could not be 
buried under the federal RCRA program. 

o Response: Any federal landfilling ban would be applicable 
to solid waste sites as well as hazardous waste sites, both 
of which are regulated under the Resource Conservation and 
Recovery Act (RCRA). 

o Comment: The design requirements should be revised to 
show that they are minimum criteria rather than maximum 
criteria that cannot be exceeded. 

o Re~ponse: The words, ''at a minimum" have been added to 
the section describing best management practices. 

4. Other Permit Requirements. 

o Comment: Required reporting should be quarterly rather 
than monthly. 

o Response: The reporting requirement has been change to 
quarterly reporting. 

o Comment: Will DEQ authorize disposal of cleanup materials 
at a site not meeting the rule's performance criteria on a 
case-by-case or blanket basis? 

o Response: The DEQ may authorize disposal of cleanup 
materials on a categorical, or ''blanket" basis, as opposed to 
only a case-by-case basis. This will be more efficient for 
both the regulated community and for DEQ staff. Therefore, 
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if a landfill wishes to accept a certain type of waste (e.g. 
petroleum contaminated soil under a certain level of 
saturation) it may apply for that exemption, rather than an 
exemption for a specific load of that waste. 

o Comment: Landfills receiving less than 1000 tons of 
cleanup materials per year should be exempted from these 
requirements. This would allow landfills to continue to 
receive small quantities of these materials, thereby 
preventing their unregulated disposal. Such landfills would 
have to maintain records of materials accepted, and materials 
would have to be handled in certain ways. 

o Response: Landfills receiving less than 1000 tons of 
cleanup materials per year have been exempted from the fees, 
but not the requirement for submittal of a plan. It is not 
intended for the plans to be long, burdensome documents. 

5. Definitions/Clarifications. 

0 Comment: The 
not seem to have 
as a caption for 

term "special waste 1
' is confusing. 

a definition of its own, but rather 
several types of waste. 

It does 
to serve 

o Response: The Department agrees that the term "special 
waste'' was confusing, and has deleted the use of this term, 
instead creating more explicit sub-categories under the 
currently used 1'specified waste'' rules. 

o Comment: "Cleanup matBrials" is not defined. Is it a 
synonym for special waste? Does it include such mixed waste 
as municipal wastewater sludge? 

o Response: "Cleanup materials contaminated by hazardous 
substances" is defined in the rules as materials-from the 
cleanup of releases of hazardous substances into the 
environment. Further definition of ''release'' and 11 hazardous 
substances" can be found in ORS 466.540. 

o Comment: ''Hazardous substance" should be further defined 
to clearly exclude hazardous waste. 

o ResRonse: The proposed rule has been revised to clearly 
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exclude hazardous wastes from disposal in solid waste 
landfills. 

o Comment: Does "treatment prior to disposal" (340-61-
061(1) (c) (iv) (b)) refer to treatment of contaminated 
materials received prior to arrival at the disposal site? If 
so, it is unrealistic. 

o Response: Treatment of contaminated materials can happen 
either prior to arrival or after arrival at a disposal site, 
but must happen prior to disposal. 

o Comment: Are recycling facilities ''disposal'' facilities 
for purposes of this regulations? Waste oil recycling 
facilities should not be subject to this regulation. 

o Response: Recycling facilities are not disposal 
facilities for the purposes of this regulations. Waste oil 
recycling does not require a permit. 

o Comment: The rule should be modified to clarify that an 
operator of an existing permitted landfill does not have to 
obtain a separate permit to accept cleanup materials. 

o Response: The rule has been modified to clarify that an 
operator of an existing permitted landfill does not have to 
obtain a separate permit to accept cleanup materials. 

0 Comment: The rules should be clarified to be ~onsistent 
with current policy that cleanup materials contaminated by 
hazardous substances from states other than Oregon, if 
required to be managed as a hazardous waste in the state of 
origin, would have to be similarly managed in Oregon even if 
not a hazardous waste under Oregon law. 

o Response: The rules clearly state that wastes considered 
hazardous in another state have to be similarly managed in 
Oregon if shipped here for disposal. 

6. On-site Cleanups. 

o Comment: On-site cleanups should be exempted from 
permitting and technical requirements. Requiring a permit 
for such operations will stifle voluntary (and innovative) 
on-site cleanups. 
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o Response: On-site cleanups are currently regulated by the 
Environmental Cleanup Division, and will not be subject to 
solid waste permits. 

o Comment: The rules appear to prohibit on-site disposal 
except at permitted landfills. On-site handling may often be 
preferable to removal, and should be encouraged. DEQ 
regulation of such on-site disposal should not be regulated 
under DEQ's landfill permitting, but rather under its 
underground storage tank cleanup authority. 

o Response: 
another part 
requirements 

On site treatment and disposal, if 
of DEQ, would be exempt from solid 
under the revised rule. 

regulated by 
waste permit 

(Note: At the December 7 hearing in Portland several persons 
commented that the petroleum industry had not been notified of the 
proposed rulemaking, and requested that the written comment period 
be extended beyond December 15. In response, DEQ extended the 
written comment period until January 8, 1990.) 

pubres.spw 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

II REQUEST FOR EQC ACTION II 

Meeting Date: March 2. 1990 
Agenda Item: I-1 

Division: 
Section: 

Hazardous & Solid Waste 
Underground storage Tanks 

SUBJECT: 

UST - Adoption of Rules for Grant Reimbursement Program 

PURPOSE: 

Provide assistance in the form of reimbursement grants to 
property owners, tank owners, or permittees for Underground 
Storage Tank (UST} tightness testing and soil assessment of 
underground storage tank facilities that contain motor fuel. 

Establish an underground storage tank definition that is 
consistent with the federal definition. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify} 

Authorize Rulemaking Hearing 
_x__ Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Attachment A.B.C 
Attachment _!L 
Attachment _!L 
Attachment 

Attachment 
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Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

The 1989 legislature adopted House Bill 3080 establishing 
reimbursement grant, loan guarantee, and interest rate 
subsidy programs to provide financial assistance to persons 
responsible for underground storage tanks in meeting 
Environmental Protection Agency (EPA) requirements and 
obtaining financial responsibility coverage. The legislation 
required the program to become operative on September 1, 
1989. 

The Environmental Quality Commission adopted three separate 
temporary rules at the September 15, 1989 Commission meeting. 

1. The rules establishing the grant reimbursement 
program allow the Department of Environmental Quality 
to reimburse property owners, tank owners, or permittees 
up to 50 percent of the costs, not to exceed $3,000, for 
conducting tightness testing and soil assessment on 
underground storage tanks that contain an accumulation 
of motor fuel. 

2. The state compliance definition for an underground 
storage tank was modified to be consistent with the 
September 23, 1988 federal UST rules. 

3. The service provider definition for an underground 
storage tank was modified to be consistent with the 
September 23, 1988 federal UST rules. 

The Department of Environmental Quality (DEQ, Department) 
conducted public hearings on these temporary rules during 
December 1989 at five locations throughout the state. 
Attachment E contains a summary of these hearings. The 
Department received no oral or written testimony on 
modifications to the definition of an underground storage 
tank. The Department received both oral and written 
testimony on the grant reimbursement rules. 

Several persons objected to the provisions within the rules 
that require soil assessments to be supervised or conducted 
under the direction of a registered professional engineer or 
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a registered geologist. They argued that certified 
professional soil scientists, professional hydrologists, or 
professionals meeting DEQ's waste management specialist 
classification are qualified to perform soil assessments and 
may be even more qualified than professional engineers and 
geologists who do not have training and experience in soil 
assessments. The purpose of the soil assessment is to 
qualify the UST facility for insurance and a loan guarantee. 
The person who directs or supervises soil assessment must 
meet professional and ethical standards. The Department 
believes that persons who meet the requirements for 
registration as a professional engineer or geologist are 
committed to these high standards. After reviewing the 
requirements for certification and registration as a soil 
scientist it is apparent that certified soil scientists also 
meet these high standards. Accordingly, these final rules 
have been modified to allow certified and registered soil 
scientists to direct or supervise soil assessments. 

The Department is requesting adoption of the grant 
reimbursement rules, Attachment A, the modifications to the 
UST compliance rules, Attachment B, and the modifications to 
the UST service provider rules, Attachment c. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 466.705 - .995 
Chapter 1071 Oregon Law 1989 

Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

_x_ Time Constraints: 

Attachment 

Attachment 

Attachment 
Attachment 

Attachment 

The temporary rules adopted at the September 15, 1989 
Commission meeting will terminate on March 17, 1990 unless 
the Commission acts to extend the temporary rules or adopt 
the proposed rules. 

DEVELOPffENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 

_x_ Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Attachment 
Attachment 
Attachment __..E.__ 
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Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The federal underground storage tank regulations require 
owners or operators of USTs to demonstrate financial 
responsibility of at least $1,000,000 no later than October 
26, 1990 to pay for cleanup and third party damages caused by 
releases from USTs. Firms offering UST insurance will likely 
require UST sites to be tested for tank leakage and soil 
contamination. Before insurance can be obtained it may also 
be necessary to upgrade the tanks to EPA standards for new 
USTs. Upgrading would cost an estimated $50,000 to $100,000 
for a typical gasoline service station. small businesses 
that pump small quantities of motor fuel may not be able to 
afford the cost of both the upgrading and the financial 
responsibility coverage. 

The UST reimbursement grant proposed by HB 3080 provides 
financial assistance in the form of a 50 percent 
reimbursement grant up to $3,000 for UST tightness testing 
and soil assessment. For a site with three tanks, the grant 
reimbursement should cover half the estimated $6,000 cost of 
performing tank tightness testing and soil assessment. The 
environmental benefit of the grant reimbursement program will 
be early detection of potentially contaminated sites, leading 
to a program of early site cleanups and UST system upgrades 
or replacements. 

Funding for the grant reimbursement program is provided by an 
UST regulatory fee on petroleum products of $10 per 
withdrawal from a bulk loading facility and a $10 per cargo 
tank or barge of petroleum products that is imported for 
delivery into an underground storage tank. 

An UST Financial Assistance Workgroup of eleven members 
representing the regulated community and other interested 
parties has been appointed to assist the Department in 
developing the UST reimbursement and guarantee loan program. 
The workgroup has reviewed the proposed rules and recommends 
adoption as final rules. 

The regulated community is supportive of receiving grant 
reimbursements for soil assessment and underground storage 
tank tightness testing. 
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PROGRAM CONSIDERATIONS: 

Underground storage tanks containing motor fuel are located 
at approximately 6000 facilities throughout Oregon. The 
legislation (HB 3080) requires that a preference be given to 
reimbursement grants over loan guarantees. Based upon the 
revenue projections there will be an estimated $3,390,000 for 
the reimbursement grant program thereby providing grants for 
1130 facilities, if the average grant is $3,000, the maximum 
allowed. The number of grants may vary if the average grant 
is less than $3,000 or the projected revenue is less than 
anticipated. 

The remainder of the funds collected by the $10 regulatory 
fee will be used for the loan guarantee, interest rate 
subsidy, and for administration of the programs. These 
funds will provide loan guarantee and interest rate subsidies 
on low interest rate loans for upgrading and replacement of 
USTs at an estimated 245 facilities. 

To date, approximately 720 grant reimbursement applications 
have been requested and mailed. The Department has received 
16 completed applications. Only one grant application has 
been authorized for payment. While this is a small response, 
the Department believes that many requests for grants will 
accompany applications for loan guarantees. 

In an attempt to determine the anticipated use of the grant 
monies by both large and small businesses, each application 
contained a postcard questionnaire asking for information on 
the business considering the reimbursement grant. To date, 
the Department has received 133 postcards. Both large and 
small businesses are returning postcards. Although this 
sample is small and may not be representative, it appears. 
that the first-come-first-serve policy for issuance of grant 
reimbursements will produce a mix of small and large 
businesses receiving grants. The Department will keep the 
Commission informed on the performance of the grant 
reimbursement program. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Propose EQC adoption of the rule for the grant reimbursement 
portion of the program, adoption of the modified UST rules, 
and adoption of the modified UST service provider rules. 

This alternative will allow the reimbursement grant 
program to continue as planned by the legislature and 
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the Commission, and will make Oregon's definition of an 
underground storage tank consistent with the federal 
definition. 

2. Propose that the EQC allow the temporary rules to lapse 
without action. 

This alternative is not recommended by the Department. 
It would stop the grant reimbursement program. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission adopt the 
rules as presented in Attachments A,B, and c. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The recommended action is consistent with legislative policy. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. During adoption of the temporary grant reimbursement rules, 
the Commission was concerned that issuing reimbursement 
grants on a first-come-first-serve basis would allow larger 
businesses to obtain the bulk of the grants and that the 
funds would be used up before many small businesses are able 
to complete soil assessment, UST tightness testing and make 
application for a grant. As discussed, both large and small 
businesses are requesting reimbursement grant applications. 
The 17 applications received to date are from small and 
medium sized businesses with one facility per applicant. The 
demand on the grant funds is under our projections at this 
time. The Department is not recommending implementation of a 
priority system that would give preference to small 
businesses. The Department will periodically report to the 
Commission if either the mix of businesses changes or the 
demand for reimbursement grants dramatically changes. 

2. There are no additional issues for the Commission to resolve 
that were not identified and resolved by the Commission 
during the adoption of the temporary rules at the September 
EQC meeting. 
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INTENDED FOLLOWUP ACTIONS: 

File the rules with the Secretary of state immediately upon 
EQC adoption. 

LDF:lf 
GRNTSTAF.RPT 
February 14, 1990 

Approved: fuPV--±~ Section: 

Division:" ~=:,-'A .~ 
Director:" ~ ~~vv...........__.-

Report Prepared By: Larry D. Frost 

Phone: 229-5769 

Date Prepared: February 14, 1990 
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CHAPTER 340, DIVISION 170 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

UNDERGROUND STORAGE TANK REIMBURSEMENT GRANT PROGRAM 

AUTHORITY, PURPOSE, AND SCOPE 

340-170-005 (1) These rules are promulgated in accordance with and under 
the authority of ORS 466.705 through 466.835 and ORS 466.895 through 466.995 
as amended by Chapter 1071, Oregon Laws, 1989 (House Bill 3080). 

(2) The purpose of these rules is to provide for the regulation of persons 
who receive reimbursement grants for UST tightness testing and soil assessment 
of underground storage tank facilities that contain motor fuel regulated by 
ORS 466.705 through 466.835 and ORS 466.895 through 466.995; and to provide 
assistance to owners of underground storage tanks in meeting Environmental 
Protection Agency requirements and obtaining financial responsibility 
coverage. 

(3) These rules establish requirements and standards for: 
(a) Reimbursement grant of up to 50 percent, not to exceed $3,000, for UST 

tightness testing and soil assessment, 
(b) Procedures for applying and qualifying for a reimbursement grant, 
(c) Administration and enforcement of these rules by the Department. 
(4) Scope: OAR 340-170-010 through OAR 340-170-080 applies to persons who 

receive reimbursement grants for UST tightness testing and soil assessment. 

DEFINITIONS 

340-170-010, As used in these rules, 
(1) "Commission" means the Environmental Quality Commission. 
(2) "Corrective action" means remedial action taken to protect the present 

or future public health, safety, welfare, or the environment from a release of 
a regulated substance. "Corrective action" includes but is not limited to: 

(a) The prevention, elimination, removal, abatement, control, 
minimization, investigation, assessment, evaluation or monitoring of a hazard 
or potential hazard or threat, including migration of a regulated substance; 
or 

(b) Transportation, storage, treatment or disposal of a regulated 
substance or contaminated material from a site. 

(3) "Department" means the Department of Environmental Quality. 
(4) "Director" means the Director of the Department of Environmental 

Quality. 
(5) "Facility" means any one or combination of underground storage tanks 

and underground pipes connected to the tanks, used to contain an accumulation 
of motor fuel, including gasoline or diesel oil, that are located at one 
contiguous geographical site. 

(6) "Firm" means any business, including but not limited to corporations, 
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limited partnerships, and sole proprietorships, engaged in the performance of 
tank services. 

(7) "Grant" means reimbursement for costs incurred for UST tightness 
testing and soil assessment at a facility with underground storage tanks 
containing motor fuel. 

(8) "Investigation" means monitoring, surveying, testing or other 
information gathering. 

(9) "Licensed" means that a firm or an individual with supervisory 
responsibility for the performance of tank services has met the Department's 
experience and qualification requirements to offer or perform services related 
to underground storage tanks and has been issued a license by the Department 
to perform those services. 

(10) "Motor fuel" means a petroleum or a petroleum-based substance that 
is a motor gasoline, aviation gasoline, No.l or No. 2 diesel fuel, or any 
grade of gasohol, and is typically used in the operation of a motor engine. 

(11) "Owner" means the owner of an underground storage tank. 
(12) "Permittee" means the owner or a person designated by the owner who 

is in control of or has responsibility for the daily operation or daily 
maintenance of an underground storage tank under a permit issued pursuant to 
these rules. 

(13) "Property owner" means the legal owner of the property where the 
underground storage tank resides. 

(14) "Release" means the discharge, deposit, injection, dumping, spilling, 
emitting, leaking or placing of a regulated substance from an underground 
storage tank into the air or into or on land or the waters of the state, other 
than as authorized by a permit issued under state or federal law. 

(15) "Soil assessment" means evaluating the soil adjacent to the UST 
system for contamination from motor fuel. 

(16) 11 Soil remediation11 means those corrective actions taken to excavate, 
remove, treat or dispose of soil contaminated with motor fuel so as to bring a 
site containing underground storage tanks into compliance with the 
Department's Cleanup Rules for Leaking Petroleum UST System, OAR Chapter 340, 
Division 122. 

Note: Soil remediation does not include cleanup or decontamination of 
contaminated groundwater or surface water, provisions for alternate 
water supplies or any related remediation work. 

(17) "Supervisor" means a licensed individual operating alone or employed 
by a contractor and charged with the responsibility to direct and oversee the 
performance of tank services at a underground storage tank facility. 

(18) "Tank Services" include but are not limited to tank installation, 
decommissioning, retrofitting, testing, and inspection. 

(19) "Tank Services Provider" is an individual or firm registered and, if 
required, licensed to offer or perform tank services on regulated underground 
storage tanks in Oregon. 

(20) "Tightness testing" means a procedure for testing the ability of a 
tank system to prevent an inadvertent release of any stored substance into the 
environment (or, in the case of an underground storage tank system, intrusion 
of groundwater into a tank system). 

(21) "Underground storage tank" or "UST" means an underground storage tank 
as defined in OAR Chapter 340, Division 150. 

A-2 February 13, 1990 



SOIL ASSESSMENT 

340-170-020 (1) Soil assessment at a facility where underground storage 
tanks contain an accumulation of motor fuel shall be conducted by the 
property owner, UST owner or permittee in accordance with OAR Chapter 340 
Division 122 and subsections (2) and (3) of this section. 

(2) Conduct an inspection of the UST facility to: 
(a) Look for warning signs that indicate possible soil or water 

contamination due to spills or leakage from underground tanks; 

Note: Warning signs of petroleum contamination include discolored or oily 
soil, petroleum and gasoline odors, and a sheen on standing or 
moving water. Check for these signs on the property and adjacent 
property. 

(b) Check with owners of adjacent property to see if they have observed 
petroleum taste or odor in drinking water, petroleum fumes in their basement 
or buildings, or other unusual conditions that could be caused by motor fuel; 

(c) Review UST inventory control and UST repair records for indications of 
releases from the USTs; and 

(d) Prepare a written record of the inspection results. 
(3) In situations where the tanks and lines are to remain in place, the 

property owner, tank owner, or the permittee shall: 
(a) Submit a specific soil sampling plan to the Department for approval 

prior to initiating any work; or 
(b) Collect soil samples by boring or test pits: 
(A) Where groundwater is not present, collect one sample in each boring or 

test pit from the native soils at an elevation below, but no more than two 
feet below, the bottom of any underground storage tank; 

(B) Where groundwater is present, collect two samples in each boring or 
test pit, the first sample within the first six inches of saturated soil and 
the second sample at an elevation below, but no more that two feet below, the 
bottom of any underground storage tank; 

(C) Borings or test pits shall be located along each side of an imaginary 
rectangular area drawn around an UST or group of USTs so that each side of the 
rectangle lies a maximum of three feet from the nearest UST. 

(i) The imaginary rectangle may be drawn around a group of USTs when each 
UST is within six feet of an adjacent UST. 

(ii) A separate imaginary rectangle must be drawn around each UST that is 
located more than six feet from an adjacent UST. 

(iii) A minimum of one boring or test pit shall be located at the midpoint 
on each side of the imaginary rectangle. Where a side exceeds fifteen feet, 
two or more borings or test pits shall be located equally spaced along the 
side. Borings or test pits shall not be located more than twenty five feet 
apart along any side of the rectangle. 

(D) Analyze the soil and/or ground water samples in accordance with 
subsection (1) of this section. 

Note: The soil assessment procedures outlined in this section are intended 
for use only when qualifying for the reimbursement grant described 
by these rules. 
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UNDERGROUND STORAGE TANK TIGHTNESS TESTING 

340-170-030 (1) UST tightness testing consists of testing the underground 
storage tank and associated piping and equipment routinely in contact with the 
ground for tightness against product leakage at normal operating pressures. 

(2) Tank tightness testing must be capable of detecting a 0.1 gallon per 
hour leak rate from any portion of the UST that routinely contains product 
while accounting for the effects of thermal expansion or contraction of the 
product, vapor pockets, tank deformation, evaporation or condensation, and the 
location of the water table. 

(3) Pipe tightness testing, for that piping not tested during the tank 
tightness test, must be capable of detecting a 0.1 gallon per hour leak rate 
at one and one-half times the operating pressure. Suction piping shall be 
tested at a positive pressure equivalent to one and one-half times the 
negative operating pressure. 

(4) The tank and pipe tightness testing report shall contain the testing 
equipment manufacturers written performance claims pertaining to the test 
used, and the manner in which these claims have been justified or tested by 
the equipment manufacturer. 

GENERAL PROVISIONS, UNDERGROUND STORAGE TANK FACILITY REIMBURSEMENT GRANT 

340-170-050 (1) The property owner, tank owner, or permittee of an UST 
facility may qualify to receive an UST tightness testing and soil assessment 
reimbursement grant at any facility location. 

"(2) A facility location may not receive more that one reimbursement grant. 
(3) The reimbursement grant shall not exceed the lesser of fifty percent 

of the costs for UST tightness testing and soil assessment or $3,000 at any 
facility location. 

(4) The reimbursement grant is limited to investigating underground 
storage tank systems located at a facility: 

(a) where tanks contain motor fuel; 
(b) are regulated by OAR Chapter 340, Division 150; 
(c) where UST tightness testing is performed in accordance with OAR 340-

160-005 through OAR 340-160-150; 
(d) where UST tightness testing is performed in accordance with these 

rules; 
(e) where soil assessment is performed in accordance with OAR Chapter 340 

Division 122 and these rules; 
(f) where soil assessment is performed under the direction or supervision 

of a registered professional engineer, registered geologist, or a certified 
professional soil scientist (a soil scientist with certification and inclusion 
in the American Registry of Certified Professionals in Agronomy, Crops, and 
Soils, Ltd.(ARCPACS)). 

(g) where soil assessment and/or UST tightness testing is performed after 
September 1, 1989 and before August 31, 1992; and 

(h) where regulated underground storage tanks have a valid UST permit. 

Note: The Department will not approve a grant where tanks are being 
permanently decommissioned, removed or filled in place. The 
legislature intended for the grants to assist operating motor fuel 
facilities attempting to comply with Federal/State underground 

A-4 February 13, 1990 



storage tank regulations. 

APPLICATION, UNDERGROUND STORAGE TANK FACILITY REIMBURSEMENT GRANT 

340-170-060 (1) Any person wishing to obtain a reimbursement grant from 
the Department shall submit a written application on a form provided by the 
Department. Applications must be submitted no later than February 28, 1993. 
All application forms must be completed in full, and accompanied by all 
required exhibits. 

(2) Applications which are unsigned or which do not contain the required 
exhibits (clearly identified) will not be accepted by the Department and will 
be promptly returned to the applicant for completion. The application will 
not be considered complete until the requested information is received. The 
application will be considered to be withdrawn if the applicant fails to 
submit the requested information within 180 days of the request. 

(3) Applications which are complete will be accepted by the Department. 
(4) Within 30 days after the application is determined complete, the 

Department will approve the application if the UST tightness testing and soil 
assessment meets all Department requirements. 

(5) In the event the Department is unable to process an application within 
30 days after the application is considered complete by the Department, the 
applicant shall be deemed to have received approval of the application. In no 
case, however, is the Department obligated to reimburse more than 50 percent 
or $3,000, whichever is the lesser amount. 

(6) If, upon review of an application, the Department determines that the 
reimbursement grant application does not meet the requirements of the statutes 
and rules, the Department shall notify the applicant in writing of this 
determination. Such notification shall constitute final action by the 
Department on the application. 

INFORMATION REQUIRED ON THE REIMBURSEMENT GRANT APPLICATION 

340-170-070 (1) The reimbursement grant application shall include: 
(a) The name and mailing address of the grant applicant; 
(b) The signatures of the property owner, the tank owner and the 

permittee; 
(c) The UST facility name and location; 
(d) The UST permit numbers; 
(e) The date of the application; 
(f) The date of the UST tightness testing and soil assessment; 
(g) The name of the persons performing UST tightness testing and soil 

assessment; 
(h) Description of the assessed area including a sketch showing, but not 

limited to, property boundaries, location of structures, location and 
identification of tanks including tank contents and tanks tested, and 
identification of soil assessment sites; 

(i) Assessment findings including, but not limited to, results of 
laboratory tests, UST tightness testing results, soil matrix calculations (OAR 
340-122-325) and the site inspection results where the underground storage 
tank remained in place during the assessment. 

(j) The actual cost of UST tightness testing and soil assessment. 
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Note: Actual costs include, but are not limited to, paid invoice with 
related canceled check or vendor receipt if cash payment was made. 

(2) The Department shall have access to books, documents, papers and 
records of the applicant which are directly pertinent to qualifying for the 
reimbursement grant for the purpose of making audit, examination, excerpts and 
transcripts. The applicant shall maintain these records for three years after 
the reimbursement grant payment date. 

REIMBURSEMENT GRANT PAYMENT 

340-170-080 (1) Upon approval of the reimbursement grant application the 
Department shall determine if sufficient grant funds are available in the 
Underground Storage Tank Compliance and Corrective Action Fund to make the 
reimbursement grant payment. 

(2) Reimbursement grant applications will qualify for payment on a first 
come first serve basis based upon the date of receipt of the complete 
application. 

(3) Where the Department determines that grant funds are available, the 
reimbursement payment will be made after approval of the reimbursement grant 
application. Reimbursement grant payments will be prioritized by date of 
receipt of a complete grant application. 

(4) Where the Department determines that grant funds are not available, 
payment will be made as soon as funds are available from the Underground 
Storage Tank Compliance and Corrective Action Fund. The Department shall 
notify the applicant in writing that payment of the reimbursement grant will 
be delayed until funds become available. 

(5) The Department and State of Oregon are not obligated to pay the 
reimbursement grant if grant funds are not available. 

(6) The reimbursement grant payment will be by warrant to the 
reimbursement grant applicant. 

Note: At this time, the amount of revenue projected to be available for 
the reimbursement grant program is $3,390,000. If each applicant 
receives the maximum allowable reimbursement grant of $3,000 per 
facility location, the Department can provide 1130 reimbursement 
grants. 

(7) Upon payment of the reimbursement grant payment, the Department will 
issue a written notice of compliance indicating that the assessment and 
testing have been conducted in accordance with requirements of the Department. 

February 13, 1990 
RULE3081.ZZZ 
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OREGON ADMINISTRATIVE RULES 

Attachment B 
Agenda Item I-1 
3-2-90 EQC Meeting 

CHAPTER 340, DIVISION 150 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

MODIFICATIONS TO UNDERGROUND STORAGE RULES 

DEFINITIONS 

340-150-010 (1) "Corrective Action" means remedial action taken to 
protect the present or future public health, safety, welfare or the 
environment from a release of a regulated substance. "Corrective Action11 

includes but is not limited to: 
(a) The prevention, elimination, removal, abatement, control, 

investigation, assessment, evaluation or monitoring of a hazard or potential 
hazard or threat, including migration of a regulated substance; or 

(b) Transportation, storage, treatment or disposal of a regulated 
substance or contaminated material from a site. 

(2) 11 Decommission11 means to remove from operation an underground storage 
tank, including temporary or permanent removal from operation, abandonment 
in place or removal from the ground. 

(3) "Fee" means a fixed charge or service charge. 
(4) "Investigation" means monitoring, surveying, testing or other 

information gathering. 
(5) "Oil" means gasoline, crude oil, fuel oil, diesel oil, lubrication 

oil, sludge, oil refuse and any other petroleum related product or fraction 
thereof that is liquid at a temperature of 60 degrees Fahrenheit and a 
pressure of 14.7 pounds per square inch absolute. 

(6) "Owner" means the owner of an underground storage tank. 
(7) "Permittee" means the owner or a person designated by the owner who 

is in control of or has responsibility for the daily operation or daily 
maintenance of an underground storage tank under a permit issued pursuant to 
these rules. 

(8) "Person11 means an individual, trust, firm, joint stock company, 
corporation, partnership, joint venture, consortiwn, association, state, 
municipality, commission, political subdivision of a state or any interstate 
body, any commercial entity and the Federal Government or any agency of the 
Federal Government. 

(9) "Regulated substance" means: 
(a) Any substance listed by the United States Environmental Protection 

Agency in 40 CFR Table 302.4 as amended as of the date October 1, 1987, but 
not including any substance regulated as a hazardous waste under 40 CFR 
Part 261 and OAR 340 Division 101, and[or] 

(b) Oil. 
(10) "Release" means the discharge, deposit, injection, dumping, 

spilling, emitting, leaking or placing of a regulated substance from an 
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underground storage tank into the air or into or on land or the waters of 
the state, other than as authorized by a permit issued under state or 
federal law. 

(11) "Underground storage tank" or "UST" means any one or combination of 
tanks [and] (including underground pipes connected thereto) [to the tank,] 
that is used to contain an accumulation of a regulated substance, and the 
volume of which[,] {including the volume of the underground pipes connected 
thereto) [to the tank,] is 10 percent or more beneath the surface of the 
ground. Such term does not include any: 

(a) Farm or residential tank of 1,100 gallons or less capacity used for 
storing motor fuel for noncommercial purposes[.]~ 

(b) Tank used for storing heating oil for consumptive use on the premises 
where stored[.]~ 

(c) Septic tank~ 
(d) Pipeline facility {including gathering linesl regulated under: 
(A) Under the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671~ 

l!filL_) ; 
(B) Under the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. 2001~ 

et seq. ) ; or 
(C) As an intrastate pipeline facility regulated under state laws 

comparable to the provisions of law referred to in paragraph (A) or (B) of 
this subsection[.]~ 

(e) Surface impoundment, pit, pond or lagoon[.]~ 
(f) Storm water or waste water collection system[.]~ 
(g) Flow-through process tank[.]~ 
(h) Liquid trap or associated gathering lines directly related to oil or 

gas production and gathering operations[.]~ 
(i) Storage tank situated in an underground area if the storage tank is 

situated upon or above the surface of a floor. As used in this subsection. 
"underground area 11 includes but is not limited to a basement, cellar, mine, 
drift, shaft or tunnel[.]~ 

(j) Pipe connected to any tank described in subsections (a) to (i) of 
this section. 

(12) "Seller" or "Distributor" means person who is engaged in the 
business of selling regulated substances to the owner or permittee of an 
underground storage tank. 

EXEMPTED TANKS 

340-150-015 (1) The following regulated underground storage tanks are 
exempt from the requirements of these rules: 

(a) Any UST system holding hazardous wastes listed or identified under 
Subtitle C of the Solid Waste Disposal Act. or a mixture of such hazardous 
waste and other regulated substances: 

(b) Any wastewater treatment tank system that is part of a wastewater 
treatment facility regulated under section 402 or 307(b) of the Clean Water 
Act: 

(c) Equipment or machinery that contains regulated substances for 
operational purposes such as hydraulic lift tanks and electrical equipment 
tanks: 

(d) Any UST system whose capacity is 110 gallons or less: 
(e) Any UST system that contains a de minimus concentration of regulated 
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substances: 
(f) Any emergency spill or overflow containment UST system that is 

expeditiously emptied after use: 
Cg) Pipes connected to any tank described in subsections (a) to (f) of 

this section. 

Note: The exempt underground storage tanks defined by this section are the 
same underground storage tanks defined by Federal Underground Storage Tank 
Regulations. 40 CFR 280.10. Paragraph (b). September 23. 1988. 

February 12, 1990 
MODRULE4.302 
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OREGON ADMINISTRATIVE RULES 

Attachment C 
Agenda Item I-1 
3-2-90 EQC Meeting 

CHAPTER 340, DIVISION 160 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

MODIFICATIONS TO RULES FOR REGISTRATION AND LICENSING REQUIREMENTS 
FOR UNDERGROUND STORAGE TANK SERVICE PROVIDERS 

DEFINITIONS 

340-160-010, As used in these rules, 
(1) "Cathodic Protection" means a technique to prevent corrosion of a 

metal surface by making that surface the cathode of an electrochemical cell. A 
tank system can be cathodically protected through the application of either 
galvanic anodes or impressed current. 

(2) "Commission" means the Environmental Quality Commission. 
(3) 11 Decommissioning or Removal" means to remove an underground storage 

tank from operation, either temporarily or permanently, by abandonment in place 
or by removal from the ground. 

(4) "Department" means the Department of Environmental Quality. 
(5) "Director" means the Director of the Department of Environmental 

Quality. 
(6) "Facility" means the location at which underground storage tanks are 

in place or will be placed. A facility encompasses the entire property 
contiguous to the underground storage tanks that is associated with the use of 
the tanks. 

(7) "Fee" means a fixed charge or service charge. 
(8) "Firm" means any business, including but not limited to corporations, 

limited partnerships, and sole proprietorships, engaged in the performance of 
tank services. 

(9) "Installation" means the work involved in placing an underground 
storage tank system or any part thereo'f in the ground and preparing it to be 
placed in service. 

(10) "Licensed" means that a firm or an individual with supervisory 
responsibility for the performance of tank services has met the Department's 
experience and qualification requirements to offer or perform services related 
to underground storage tanks and has been issued a license by the Department to 
perform those services. 

(11) "Retrofitting" means the modification of an existing underground 
storage tank including but not limited to the replacement of monitoring 
systems, the addition of cathodic protective systems, tank repair, replacement 
of piping, valves, fill pipes or vents and the installation of tank liners. 

(12) "Supervisor" means a licensed individual operating alone or employed 
by a contractor and charged with the responsibility to direct and oversee the 
performance of tank services at a facility. 

(13) "Tank Services" include but are not limited to tank installation, 
decommissioning, retrofitting, testing, and inspection. 

(14) "Tank Services Provider" is an individual or firm registered and, if 
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required, licensed to offer or perform tank services on regulated underground 
storage tanks in Oregon. 

(15) "Testing" means the application of a method to determine the integrity 
of an underground storage tank. 

(16) "Tightness testing" means a procedure for testing the ability of a 
tank system to prevent an inadvertent release of any stored substance into the 
environment (or, in the case of an underground storage tank system, intrusion 
of groundwater into a tank system). 

(17) "Underground Storage Tank" or "UST" means an underground storage tank 
as defined in OAR 340-150-010 (11) and is not an exempted tank as defined in 
OAR 340-150-015. 
[ (18) "Field-Constructed Tank" means an underground storage tank that is 
constructed in the field rather than factory built because of it's large size; 
usually greater than 50,000 gallons capacity.] 

[EXEMPTED TANKS 

340-160-015 (1) The following regulated underground storage tanks are 
exempt from the requirements of this part: 

(a) Hazardous waste tanks 
(b) Hydraulic systems and tanks 
(c) Wastewater treatment tanks 
(d) Any UST systems containing radioactive material that are regulated 

under the Atomic Energy Act of 1954 (42 USC 2011 and following) 
(e) UST systems containing electrical equipment 
(f) Any UST system whose capacity is 110 gallons and less 
(g) Any UST system that contains a de minimus concentration of regulated 

substances 
(h) Any emergency spill or overflow containment UST system that is 
expeditiously emptied after use. 
(i) Any UST system that is part of an emergency generator system at 

nuclear power generation facilities regulated by the Nuclear Regulatory 
Commission under 10 CFR 50 Appendix A 

(j) Airport hydrant fuel distribution systems 
(k) UST systems with field-constructed tanks 

Note: The exempt underground storage tanks defined by OAR 340-150-015 (1) 
are the same underground storage tanks defined by 40CFR 280.10, subparagraphs 
(b) and (c).] 

February 12, 1990 
MODCERT4.302 
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Attachment D 
Agenda Item I-1 
3-2-90 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF ADOPTING 
OAR Chapter 340 
Division 170 
and Modifying Portions of 
OAR Chapter 340 
Divisions 150 and 160 

Statutory Authority 

) 
) 
) 
) 
) 
) 

STATEMENT OF NEED FOR RULES 

ORS 466.705 through ORS 466.835, 466.895 and 466.995 authorizes rule 
adoption for the purpose of regulating underground storage tanks. Chapter 
1071, Oregon Law 1989 (HB3080) authorizes the Commission to adopt rules 
establishing a reimbursement grant, loan guarantee, and interest subsidy 
program to provide financial assistance to persons responsible for 
underground storage tanks, containing an accumulation of motor fuel, so that 
they may meet Environmental Protection Agency (EPA) requirements and obtain 
financial responsibility coverage. 

Need for the Rules 

The proposed rules are needed to carry out the authority given to the 
Commission to adopt rules for establishing the reimbursement grant portion 
of the program, providing reimbursement grants for the costs of underground 
storage tank tightness testing and soil assessment of 50 percent, up to a 
maximum of $3,000 for each facility. 

Failure to adopt the rules will result in serious prejudice to the public 
interest, and particularly to persons responsible for underground storage 
tanks containing motor fuel, because reduced financial assistance could 
cause significant financial hardship to the tank owner resulting in closure 
of businesses retailing motor fuel. Closure of retail motor fuel facilities 
would reduce fuel supplies to the motoring public, particularly in the rural 
and remote areas of Oregon. 

Principal Documents Relied Upon 

ORS 466.705 through 466.835, 466.895 and 466.995, 1989 

40 CFR 280, September 23, 1988 
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Fiscal and Economic Impact 

Fiscal Impact 

The revenue for the reimbursement grant and loan guarantee program is 
generated by a regulatory fee on petroleum products of $10 per withdrawal 
from a bulk loading facility. The revenue is expected to total $12,000,000, 
$3,000,000 per year for four years. Failure to adopt the rules would allow 
the Department to use the revenue for the underground storage tank program 
or alternately, the loan guarantee program if rules are adopted for the loan 
guarantee program. 

Small Business Impact 

The majority of businesses owning and operating underground storage tanks 
are classified as small business. Federal regulations require owners and 
operators of underground storage tanks to demonstrate financial 
responsibility of up to $1,000,000 by October 26, 1990 for cleanup and third 
party damages resulting from a release from an underground storage tank. 
Underwriters will likely require a contamination free facility and upgrading 
of the tanks to federal standards for new tanks. Underground storage tank 
tightness testing and soil assessment will indicate a clean or contaminated 
site. The underground storage tank tightness test and soil assessment for a 
typical three tank site is estimated to cost $6,000. 

The proposed reimbursement grant will pay for 50 percent, up to a maximum of 
$3,000, for tank tightness testing and soil assessment at a facility where 
the tanks contain an accumulation of motor fuel. This reimbursement grant 
provides a way for a person to afford the first step toward qualifying for 
financial responsibility. The program will be able to fund reimbursement 
grants for approximately 1130 facilities, an expenditure of $3,390,000 if 
each grant was $3,000. 

The soil assessment will provide early detection of contamination, thereby 
allowing the property owner, tank owner or UST permittee to do a low cost 
soil cleanup before ground water is contaminated. 

February 12, 1990 
NDFSCGRT.302 
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Attachment E 
Agenda Item I-1 
3-2-90 EQC Meeting 

Department of Environmental Quality 

NEIL GOLDSCHMIDT 
GOVERNOR 

811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

TO: Environmental Quality Commission 

FROM: Larry D. Frost 

SUBJECT: Hearing Report Summary 
and 

Responsiveness Summary 

DATE: February 12, 1990 

On September 8, 1989, the Environmental Quality Commission authorized five 
Public Hearings on proposed rules for the underground storage tank 
reimbursement grant rules. Public hearings were held at 3:30 P.M. on: 

0 December 11, 1989 in Bend, Oregon 
0 December 12' 1989 in Pendleton, Oregon 
0 December 12, 1989 in Portland, Oregon 
0 December 14, 1989 in Medford, Oregon 
o December 15, 1989 in Eugene, Oregon 

A thirty minute informational meeting was held prior to each hearing to 
describe and answer questions on the reimbursement grant program. 

The following persons either testified verbally at one of the hearings or 
submitted written comments as shown below: 

Name/Representing Verbal Written/Date 

Gary W. Hahn December 26, 1989 
Hahn and Associated, Inc. 

Bart Barlow December 12, 1989 
Cascade Earth Sciences, Ltd. 

Cedric L. Hayden December 30, 1989 
State Representative, District 38 

Robert C. Paeth December 28, 1989 
Department of Environmental Quality 
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Fredrick W. Scalise 
Omnicon Environmental Management 

Steven Wilson 
Cascade Earth Sciences, Ltd. 

Don Russell 
Boardman, Oregon 

George Bonbright 
Bonbright Oil Co. 

Terry Rahe 
Cascade Earth Sciences, Ltd. 

Tom Ferrero 
Ashland, Oregon 

Mike Hawkins 
Hawk Oil Company 

Steve Wilson 
Cascade Earth Sciences, Ltd. 

Art Van Alstine 
O.E.M. Industries 

Victor A. Klinger 
Lexington Chevron 

December 26, 1989 

December 22, 1989 

* December 12, 19889 

* December 12, 1989 

* December 11, 1989 
December 14, 1989 
December 15' 1989 

* December 14, 1989 

* December 14, 1989 

* December 12, 1989 

* December 12, 1989 

* December 12, 1989 

COMMENT AND RESPONSE TO COMMENTS ON PROPOSED REIMBURSEMENT GRANT RULES 

Requirement for both soil assessment and tank tightness testing 

COMMENT (Russell): A reimbursement grant should be provided where only soil 
assessment or UST tightness testing is done. The rules shouldn't require 
both. 

COMMENT (Bonbright): Daily UST inventories and a tightness test should be 
good enough to satisfy the requirements for insurance and the grant. 

COMMENT (Van Alstine): Tightness tests are an unnecessary expense. If a 
business would install cathodic protection, a site assessment would not be 
needed. These tests were an added expense that many smaller businesses can 
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not afford. In order to install cathodic protection, the tanks must be 
tight. The tightness can be determined from accurate inventory control and 
an annual tank tightness test. 

DEPARTMENT RESPONSE: For an UST facility to qualify for insurance and/or a 
loan guarantee it will be necessary to certify that the site is not 
contaminated and none of the tanks are leaking. Proper soil assessment and 
tank tightness tests provide the best indication of past practices and the 
present condition of the tanks. The Department is not interested in 
risking public funds on a loan guarantee without a soil assessment and UST 
tightness tests. 

Cost of soil assessment and tank tightness tests 

COMMENT (Russell, Bonbright, Van Alstine): 

The owner should be able to take soil samples and send them to a laboratory. 
A registered engineer or geologist is too expensive. Why should the owner 
spend $6,000 when he can do both the UST tightness test and the soil sample 
for $2,000. 

Tightness tests are an unnecessary expense. If cathodic protection was 
installed, a site assessment would not be needed. 

DEPARTMENT RESPONSE: The soil assessment will generally determine if soil 
contamination exists adjacent to the UST. UST tightness testing will 
determine if the tank and/or tank piping is currently leaking. Both 
investigation methods are required to determine if the site is clean. 
Unfortunately, it is necessary to have these tests performed by someone 
independent from the tank owner or operator, such as a registered engineer 
or geologist. The rules have been modified to allow soil scientists to 
perform the soil assessment. This may reduce the costs. 

Supervision of Soil Assessment 

COMMENT (Rahe, Wilson, Ferroro, Hawkins, Hahn, Barlow, Paeth, Scalise): 

The rules only allow registered engineers and geologists to supervise soil 
assessment who may or may not be qualified by training and experience to 
supervise soil assessments. Many of these professionals are registered or 
licensed in other aspects of engineering or geology, rather than soil 
testing. The rules exclude other qualified professionals in the soil 
analysis field such as soil scientists, subsurface technicians, the DEQ's 
licensed UST service providers and others who are currently working in the 
field. 
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DEPARTMENT RESPONSE: The Department feels it is necessary for the 
supervision of the soil assessment to be performed by persons who are 
registered or licensed and are bound by a code of ethics. Soil assessments 
performed in order to qualify for the loan guarantee program must be 
acceptable to both the commercial lending institutions and the insurance 
industry. The Department believes that a Registered Soil Scientist meets 
these criteria. The rules have been modified to include Certified and 
Registered Soil Scientists. 

Soil Contamination 

COMMENT (Hawkins): The soil assessment would show soil contamination from 
overfills and spills at most USTs. The UST owner would be required to 
cleanup the contamination. The cost may bankrupt the business. The grant 
reimbursement program does not help the small business if it causes 
bankruptcy. 

DEPARTMENT RESPONSE: It has been the experience of the Department that most 
of the contamination at a UST site is caused by overfills and spills ·during 
filling of the tanks. The resulting contamination is usually limited to the 
backfill around the USTs. Removal of the UST and the backfill will usually 
remove all contamination. Most businesses will be asking for a 
reimbursement grant as a result of attempting to qualify for insurance. It 
will be necessary to cleanup contamination and possibly replace the USTs to 
qualify for insurance. The Department believes that the program is 
beneficial to those who plan to stay in business. It does not help those 
who plan to leave the retail motor fuel business. 

Qualification of Cardlock and Keylock Fueling Operations for Grants 

COMMENT (Klinger): The legislation was set up to provide grants to 
facilities that retail gasoline to the general public. Cardlock and keylock 
operations do not qualify as retail motor fuel facilities. The DEQ will not 
be operating within the scope of the law if grants are given to cardlock 
operations. 

DEPARTMENT RESPONSE: Office of the Attorney General has determined that all 
persons responsible for USTs that contain motor fuel can qualify for the 
reimbursement grant program. 

February 12, 1990 
COMGRSM.302 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GO''FRNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

II REQUEST FOR EQC ACTION 
11 

Meeting Date: March 2. 1990 
Agenda Item: I-2 

Division: 
Section: 

Hazardous & Solid Waste 
Underground Storage Tanks 

SUBJECT: 

UST - Adoption of Rules for Guaranteed Loan and Interest Rate 
Subsidy Programs 

PURPOSE: 

Provide assistance in the form of guaranteed loans and/or 
interest rate subsidies to property owners, underground 
storage tank (UST) owners, or permittees for upgrading or 
replacing underground storage tank facilities that contain 
motor fuel. A 7.5 percent interest rate on UST loans is 
subsidized by providing an Oregon income tax credit to 
commercial lending institutions for the difference between 
7.5 percent and 3 percent above the prime rate at either 
United States National Bank of Oregon or First Interstate 
Bank of Oregon, N.A .. 

ACTION -REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

.Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 

Attachment _A_ 
Attachment JL 
Attachment JL 
Attachment 
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Enter an Order 
Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The 1989 legislature passed House Bill 3080 to establish 
loan guarantee and interest rate subsidy programs to provide 
financial assistance to persons responsible for underground 
storage tanks. As required by federal underground storage 
tank regulations, these persons must obtain financial 
responsibility coverage of at least $1,000,000 no later than 
October 26, 1990 to pay for cleanup and third party damages 
caused by releases from USTs. The legislation required the 
programs to become operative on September 1, 1989. 

Firms offering UST insurance are likely to require that UST 
sites be upgraded to the EPA standards for new USTs before 
insurance will be provided. Businesses that pump small 
quantities of motor fuel may not be able to afford the cost 
of both the upgrading and the financial responsibility 
coverage. 

The proposed rules establish the loan guarantee and interest 
rate subsidy portion of the legislation by allowing the 
Department of Environmental Quality to provide a loan 
guarantee and an interest rate subsidy to commercial lending 
institutions that provide loans for soil remediation and 
upgrading or replacing underground storage tank systems 
containing motor fuel. The borrower must provide a minimum 
down payment of 20 percent. The loan guarantee is limited to 
80 percent of the loan principal, up to a maximum of $64,000. 
The interest rate subsidy is provided to the commercial 
lending institution as a state income tax credit and is 
limited to the difference in loan expenses on a seven and one 
half percent (7.5%) loan and three percent (3%) above the 
prime rate of either the United States National Bank of 
Oregon or First Interstate Bank of Oregon, N.A. selected on 
the date of the initial loan by the commercial lending 
institution. 

The proposed rule establishes a numerical priority system 
that gives preference to: 
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1. Financial condition of the applicant. 
2. Availability of motor fuel to rural population centers. 
3. Small business. 
4. Facilities retailing motor fuel. 

These four criteria address the stated public purpose in HB 
3080: to insure an adequate supply of competitively priced 
motor fuel throughout the state, to sustain and support 
economic development, to protect Oregon's growing tourism 
industry, and to encourage private insurance carriers to 
reenter the UST insurance market. 

The proposed rules place these financial assistance programs 
into separate and distinct programs that may be used 
separately or together for any project. The loan guarantee 
program uses a numerical priority ranking system to place 
applications into three separate categories, category A (30 
points or greater), Category B (16 through 29 points), and 
Category C (15 points or less). The numerical ranking 
provides a maximum of 10 points and a minimum of 2 points 
each for: 

1. Construction cost, 
2. Distance to the farther of the two nearest retail 

motor fueling facilities, 
3. Population of the community where the motor fueling 

facility is located, by the regional rural population 
or the incorporated city population, 

4. Annual.motor fuel throughput, and 
5. Annual gross receipts from sales at a retail motor 

fueling facility. 

Note: (Points for #4 and #5 are the most quantifiable 
and objective, in the Department's opinion, to evaluate 
the "financial condition of the applicant" as required 
by the statute.) Also, non-retail facilities can only 
score points in two categories, construction cost and 
motor fuel throughput. 

The loan guarantee program will provide guarantees for an 
estimated 245 facilities. Discussions with the U.S. Small 
Business Administration (SBA) indicate that they are 
interested in "taking out" the state loan guarantee and 
providing an SBA loan guarantee for up to 90 percent of all 
construction work at the facility. These "take outs" may 
free up money otherwise reserved to cover defaults and allow 
the Department to provide loan guarantees for more than 245 
facilities. The reserve for defaults is estimated to be 
$1,375,000 over the program's life. 
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The proposed rules provide interest rate subsidies on a 
first-come-first-serve basis. This program provides an 

·oregon income tax credit to financial lending institutions 
that provide loans at 7.5 percent for qualified UST projects. 
The amount of the tax credit is limited to the difference 
between the loan expenses on a 7.5 percent loan and three 
percent (3%) above the prime rate of either the United States 
National Bank of Oregon or First Interstate Bank of Oregon, 
N.A. selected on the date of the initial loan by the 
commercial lending institution. Funds available for interest 
rate subsidies over the life of the program are estimated to 
be $3,874,400. 

The loan guarantee and interest rate subsidy programs benefit 
the environment by providing an incentive to approximately 
245 UST facility systems which, without the incentive, may 
not upgrade and replace their systems. 

The public should benefit by being able to purchase fuel from 
additional retail motor fuel facilities in the rural and 
remote sections of Oregon since the proposed priority system 
gives preference to small rural businesses retailing motor 
fuel and, hopefully, will help them stay in business. 

Funds for the loan guarantee and interest rate subsidy tax 
credit program are provided by a regulatory fee on petroleum 
products of $10 per withdrawal from a bulk loading facility 
and $10 per cargo tank or barge for petroleum products that 
is imported for delivery into an underground storage tank. 
This fee also funds the UST grant reimbursement program and 
the administrative expenses associated with both programs. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 466.705 - .995 
Chapter 1071 Oregon Law 1989 

Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment 

Attachment 

Attachment 
Attachment 

Other: Attachment 

_x_ Time Constraints: (explain) 

The temporary rules adopted at the October 20, 1989 
Environmental Quality Commission (Commission) meeting will 
terminate on April 24, 1990 unless the Commission acts to 
adopt the proposed rules. 
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DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 

_x_ Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment _Q__ 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The Department of Environmental Quality (Department) has been 
working with an Underground Storage Tank Financial Assistance 
Workgroup of eleven members of the public to assist in 
developing the UST reimbursement and guarantee loan program. 
The workgroup has reviewed the proposed rules and recommends 
adoption as final rules. In addition, the Department has 
worked with technical experts from commercial lending 
institutions to develop workable loan guarantee and interest 
rate subsidy rules. Those portions of the regulated 
community with whom we have had contact are supportive of 
both the loan guarantee program and the interest rate subsidy 
program. They do, however, believe that the programs may not 
help many of the very small businesses. These businesses may 
not have the funds for the twenty percent down payment or 
adequate income to repay the loans. 

The Department conducted public hearings on these temporary 
rules during December 1989 at five locations throughout the 
state. Attachment C contains a summary of these hearings. 
The Department received both oral and written testimony on 
the loan guarantee and interest rate subsidy rules. 

The rules have been modified as a result of comments received 
in oral and written testimony, review of the temporary rules 
by the UST Financial Assistance Workgroup, review by 
representatives from commercial lending institutions, and 
review by the Department. 

One person objected to cardlock fueling operations 
qualifing for a loan guarantee and an interest rate 
subsidized loan. The Attorney General has determined 
that cardlocks are not retail motor fuel facilities 
serving the general public and, therefore, would not 
have priority as a retail facility. A cardlock fueling 
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operation would qualify in a lower category for a loan 
guarantee and an interest rate subsidized loan. A note 
in the rules describes a retail facility as one selling 
to the general public, thereby limiting cardlock/keylock 
facilities to the non-retail priority categories. 

The Department has clarified the rule language for 
several of the priority factors to eliminate errors 
when assigning numerical points. 

The commercial lending institutions commented that 
limited loan variations were available under the 
temporary rules. The rules have been modified to allow 
multiple loans and refinancing of outstanding loans if 
the total term of all loans does not exceed ten years. 

To simplify the identification of the "nonsubsidized 
interest rate for loans of like terms and conditions" 
the rules have been modified to establish this rate as 
prime interest rate plus 3 percent, where the prime 
rate is selected by the financial institution on the 
day of the initial note, from the published prime of 
either United states National Bank of Oregon or First 
Interstate Bank of Oregon, N.A,. 

PROGRAM CONSIDERATIONS: 

There are approximately 6,000 locations in Oregon with USTs 
that contain motor fuel. The loan guarantee and interest 
rate subsidy programs will provide funding for the expenses 
of tax credits and loan defaults for approximately 245 
facilities if: 

1. An upgraded facility receives a $25,600 loan 
guarantee, 

2. A facility where USTs are replaced receives a $64,000 
loan guarantee, 

3. Ten percent of the loans default during life of the 
program (13 years), and 

4. All facilities receive an interest rate subsidy. 

Approximately $1,375,000 may be spent for loan defaults and 
$3,874,400 for payment of interest rate subsidies, a total of 
$5,059,900 for these programs. 

The Department anticipates that significantly more than 245 
loan guarantees will be funded. we are currently working 
with the SBA for a substitution of a federal guarantee at 
the completion of construction of the upgraded or replaced 
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UST system. Each Small Business Administration loan 
guarantee "take out" will release funds for use in new loan 
guarantees. Funds will also be available from any loan 
guarantee that is below the $64,000 maximum. 

The remainder of the $10 regulatory fee will be used to fund 
the grant reimbursement portion of the legislation (HB 3080) 
and administration for both programs. These funds will 
provide grants for reimbursement of 50 percent, up to $3,000 
maximum, for expenses of soil assessment and tank tightness 
testing at USTs that contain motor fuel. 

The program performance will be audited by the Department. 
The tax credit portion of the program will be audited by the 
Department and the Oregon Department of Revenue. 

ALTERNATIVES CQNSIDERED BY THE DEPARTMENT: 

1. Propose EQC adoption of the rules for the loan guarantee and 
interest rate subsidy/tax credit portions of House Bill 3080. 

This alternative will allow the loan guarantee and 
interest rate subsidy/tax credit program to continue, as 
planned by the legislature and the Commission. 

2. Propose that the EQC allow the temporary rules to elapse 
without action. 

This alternative is not recommended by the Department. 
It would stop the loan guarantee and interest rate 
subsidy/tax credit program. 

3. Adopting the temporary rules as permanent rules without the 
changes proposed by the Department based on public comment. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends that the Commission adopt the 
rules as presented in Attachment A. 

The rationale is discussed in the previous sections. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The recommended action is consistent with legislative policy. 
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ISSUES FOR COMMISSION TO RESOLVE: 

There are no issues for the Commission to resolve that were 
not identified and resolved by the Commission during the 
adoption of the temporary rules at the October EQC meeting. 

INTENDED FOLLOWUP ACTIONS: 

File the rules with the Secretary of state immediately upon 
EQC adoption. 

Approved: 

Section: 
,---..., 

. I 

Division: 

Director: 

Report Prepared By: Larry D. Frost 

LDF:lf 
LOANSTAF.RP3 
February 14, 1990 

Phone: 229-5769 

Date Prepared: February 14, 1990 



OREGON ADMINISTRATIVE RULES 

Attachment A 
Agenda Item I-2 
3-2-90 EQC Meeting 

CHAPTER 340, DIVISION 180 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

UNDERGROUND STORAGE TANK LOAN GUARANTEE AND INTEREST RATE SUBSIDY PROGRAM 

AUTHORITY, PURPOSE, AND SCOPE 

340-180-005 (1) These rules are promulgated in accordance with and under 
the authority of ORS 466.705 through 466.835 and ORS 466.895 through 466.995 
as amended by Chapter 1071, Oregon Laws, 1989 (House Bill 3080), 

(2) The purpose of these rules is to provide for the regulation of: 
(a) persons who receive guaranteed loans for soil remediation, upgrading 

of underground storage tanks, and replacement of underground storage tanks 
where the underground storage tanks contain motor fuel and are regulated by 
ORS 466.705 through 466.835 and ORS 466.895 through 466.995; to provide 
assistance to owners of underground storage tanks in meeting Environmental 
Protection Agency requirements and obtaining financial responsibility 
coverage, and 

(b) commercial lending institutions who issue guaranteed underground 
storage tank loans. 

(3) These rules establish requirements and standards for: 
(a) loan guarantees of up to 80 percent of the loan principal not to 

exceed $64,000 for UST upgrading, UST replacement, and soil remediation, 
(b) applying and qualifying for a guaranteed loan through a commercial 

lending institution, 
(c) loan interest rates, 
(d) applying and qualifying for interest rate subsidies to commercial 

lending institutions, 
(e) loan default, and 
(f) Administration and enforcement of these rules by the Department. 
(4) Scope: 
(a) OAR 340-180-005 through -080 applies to persons who receive loan 

guarantee certificates and loan guarantees for soil remediation, underground 
storage tank upgrading, and underground storage tank replacement. 

(b) OAR 340-180-090 through -110 applies to persons who receive tax credit 
certificates and loan interest rate subsidies on loans for soil remediation, 
underground storage tank upgrading, and underground storage ·tank replacement. 

(c) OAR 340-180-120 applies to persons seeking a written notice of 
compliance from the Department for soil remediation. 

DEFINITIONS 

340-180-010, As used in these rules, 
(1) "Collection Expenses" means out of pocket expenses, attorney fees, 

administrative expenses, filing fees, recording fees, and other expenses 
related to collection of unpaid loan monies. 

A-1 February 13, 1.990 



(2) "Commercial lending institution" means any bank, mortgage banking 
company, trust company, stock savings bank, saving and loan association, 
credit union, national banking association, federal savings and loan 
association or federal credit union maintaining an office in this.state. 

(3) "Commission" means the Environmental Quality Commission. 
(4) "Corrective action" means remedial action taken to protect the present 

or future public health, safety, welfare, or the environment from a release of 
a regulated substance. "Corrective action" includes but is not limited to: 

(a) The prevention, elimination, removal, abatement, control, 
minimization, investigation, assessment, evaluation or monitoring of a hazard 
or potential hazard or threat, including migration of a regulated substance; 
or 

(b) Transportation, storage, treatment or disposal of a regulated 
substance or contaminated material from a site. · 

(5) "Department" means the Department of Environmental Quality. 
(6) "Director" means the Director of the Department of Environmental 

Quality. 
(7) "Facility" means any one or combination of underground storage tanks 

and underground pipes connected·to the tanks, used to contain an accumulation 
of motor fuel, including gasoline or diesel oil, that are located at one 
contiguous geographical site. 

(8) nFirm. 11 means any business, including but not limited to corporations, 
limited partnerships, and sole proprietorsh.ips, engaged in the performance of 
tank services. 

(9) "Grant" means reimbursement for costs incurred for 
testing and soil assessment at a facility with underground 
containing motor fuel. 

UST tightness 
storage tanks 

(10) "Investigation" means monitoring, surveying, testing or other 
information gathering. 

(11) "Licensed" means that a firm or an individual with supervisory 
responsibility for the performance of·tank services has met the Department's 
experience and qualification requirements to offer or perform services related 
to underground storage tanks and has been issued a license by the Department 
to perform those services. 

(12) "Local unit of government" means a city, county, 
district, metropolitan service district created under ORS 
political subdivision of the state. 

special 
chapter 

service 
268 or 

(13) "Motor fuel" means a petroleum or a petroleum-based substance 
a motor gasoline, aviation gasoline, No.l or No. 2 diesel fuel, or any 
of gasohol, and is typically used in the operation of a motor engine. 

(14) "Owner" means the owner of an underground storage tank. 

that is 
grade 

(15) "Permittee" means the owner or a person designated by the owner who 
is in control of or has responsibility for the daily operation or daily 
maintenance of an underground storage tank under a permit issued pursuant to 
these rules. 

(16) "Property owner" means the legal owner of the property where the 
underground storage tank resides. 

(17) "Release" means the discharge, deposit, injection, dumping, spilling, 
emitting, leaking or placing of a regulated substance from an underground 
storage tank into the air or into or on land or the waters of the state, other 
than as authorized by a permit issued under state or federal law. 

(18) "Soil assessment" means evaluating the soil adjacent to the UST 
system for contamination from motor fuel. 
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(19) "Soil remediation" means those corrective actions taken to excavate, 
remove, treat or dispose of soil contaminated with motor fuel so as to bring 
a site containing underground storage tanks into compliance with the 
Department's Cleanup Rules for Leaking Petroletim UST System, OAR Chapter 340, 
Division 122. 

Note: Soil remediation does not include cleanup or decontamination of 
contaminated groundwater or surface water, provisions for alternate 
water supplies or any related remediation work. 

(20) "Supervisor" means a licensed individual operating alone or employed 
by a contractor and charged with the responsibility to direct and oversee the 
performance of tank services at a underground storage tank facility. 

(21) "Tank Services" include but are not limited to tank installation, 
decommissioning, retrofitting, testing, and inspection. 

(22) "Tank Services Provider" is an individual or firm registered and, if 
required, licensed to offer or perform tank services on regulated underground 
storage tanks in Oregon. 

(23) "Tightness testing" means a procedure for testing the ability of a 
tank system to prevent an inadvertent release of any stored substance into 
the environment (or, in the case of an underground storage tank system, 
intrusion of groundwater into a tank system). 

(24) "Underground storage tank" or "UST" means an underground storage 
tank as defined in OAR Chapter 340, Division 150. 

DISTRIBUTION PRIORITY OF FUNDS FOR LOAN GUARANTEE EXPENSES 

340-180-020 (1) A portion of the funds in the Underground Storage Tank 
Compliance and Corrective Action Fund during each individual month shall be 
assigned by the Department to pay for the expenses of providing loan 
guarantees to commercial lending institutions for loans that fund soil 
remediation, UST upgrading, and UST replacement at fac,ilities that contain an 
accumulation of motor fuel. Loan guarantees shall be approved giving first 
priority to earliest received complete application then giving priority in 
accordance with the numerical ranking system described in this section. 

(2) In order to determine the numerical ranking, the loan application 
must first be evaluated by: 

(a) Assigning a numerical score to each of the parameters in subsection 
340-180-020 (4); and 

(b) totaling the parameter scores to arrive at the Total Score. 
(3) The Total Score shall then be used.to establish priority categories 

for providing funds to loan guarantee applications. Priority categories shall 
be established where a Total Score of 30 points or greater is an "A" category, 
a Total Score of 16 points but less than 30 points is a "B" category, and a 
Total Score less than 16 points is a "C" category. 

Note: A facility must retail motor fuel to receive points in some of the 
following numerical parameters. To be considered "retail", a motor 
fuel facility must sell motor fuel to the general public. For the 
purposes of these rules a wholesale cardlock or keylock fueling 
facility is not considered a retail facility. 
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(4) Numerical parameters are: 
(a) For construction work to upgrade or replace USTs containing motor 

fuel at a facility: 
(A) Assign 10 points for total construction costs less than $40,000. 
(B) Assign 8 points for total construction costs of $40,000 through 

$59,999. 
(C) Assign 6 points for total construction costs of $60,000 through 

$79,999. 
(D) Assign 4 points for total construction costs of $80,000 through 

$99,999. 
(E) Assign 2 points for total construction costs of $100,000 or more. 
(b) For a facility that retails motor fuel: 
(A) Assign 10 points where no more than two other facilities that retail 

motor fuel are within 30 road miles. 
(B) Assign 8 points where no more than two other facilities that retail 

motor fuel are within 25 road miles. 
(C) Assign 6 points where no more than two other facilities that retail 

motor fuel are within 20 road miles. 
(D) Assign 4 points where no more than two other facilities that retail 

motor fuel are within 15 road miles. 
(E) Assign 2 points where no more than two other facilities that retail 

motor fuel are within 10 road miles. 
(c) For facilities that retail motor fuel within an incorporated city: 
(A) Assign 10 points for a facility located within a city with a 

population under 2,000. 
(B) Assign 8 points for a facility located within a city with a population 

of 2,000 through 4,999. 
(C) Assign 6 points for a facility located within a city with a population 

of 5,000 through 9,999. 
(D) Assign 4 points for a facility located within a city with a population 

of 10,000 through 19,999. 
(E) Assign 2 points for a facility located within a city with a population 

of 20,000 and great~r. 
(d) For facilities that retail motor fuel located outside an incorporated 

city: 
(A) Assign 10 points for a facility located outside of an incorporated 

city and east of the Cascade mountain range summit including all of Hood River 
and Klamath counties. 

(B) Assign 8 points for a facility located outside of an incorporated city 
and west of the Coast mountain range summit including all of Columbia, Coos, 
Curry, and Tillamook counties. 

(C) Assign 6 points for a facility located outside of an incorporated 
city, east of the Coast mountain range summit, and west of the Cascade 
mountain range swnmit within Bentoh, Douglas, Jackson, Josephine, Lane, Linn, 
Marion, Polk, and Yamhill counties. 

(D) Assign 4 points for a facility located outside of an incorporated 
city, east of the Coast mountain range summit, west of the Cascade mountain 
range summit, and outside of the Portland Metropolitan Service District 
within Clackamas, Multnomah and Washington counties. 

(E) Assign 2 points for a facility located outside of an incorporated 
city and within the Portland Metropolitan Service District. 

(e) Annual motor fuel throughput at a facility in gallons: 
(A) Assign 10 points where the throughput is less than 100,000 gallons. 
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(B) Assign 8 points where the throughput is 100,000 through 199,999 
gallons. 

(C) Assign 6 points where the throughput is 200,000 through 299,999 
gallons. 

(D) Assign 4 points where the throughput is 300,000 through 399,999 
gallons. 

(E) Assign 2 points where the throughput is 400,000 gallons and greater. 
(f) For a retail motor fuel facility: 
(A) Assign 10 points where the previous two year average annual gross 

sales receipts are less than $250,000. 
(B). Assign 8 points where the previous two year average annual gross sales 

receipts are $250,000 through $499,999. 
(C) Assign 6 points where the previous two year average annual gross sales 

receipts are $500,000 through $749,999. 
(D) Assign 4 points where the previous two year average annual gross sales 

receipts are $750,000 through $999,999. 
(E) Assign 2 points where the previous two year average annual gross sales 

receipts are $1,000,000 or greater. 

Note: Provide documentation for the gross sales receipts from all income 
sources at the facility. If the facility is less than two years old 
or the business records are not available for the past two years, 
the applicant may provide other documentation to establish the two 
year average annual gross sales receipts·. 

GENERAL PROVISIONS, GUARANTEED UNDERGROUND STORAGE TANK FACILITY LOAN 

340-180-030 (1) Property owners, tank owners, and permittees of a UST 
facility that contains motor fuel may qualify to receive a guaranteed loan for 
soil remediation, UST upgrading, and UST replacement. 

(2) The applicant for a guaranteed loan shall provide a minimum down 
payment of twenty percent (20%). 

(3) The guaranteed loan must be issued by a commercial lending 
institution. 

(4) The loan guarantee provided by the Department may be up to eighty 
percent of the loan principal, not to exceed $64,000 at any facility location. 

Note: For example, for a $50,000 UST project, the applicant must provide a 
minimum 20 percent down payment ($10,000), the commercial lending 
institution may loan the remaining 80 percent ($40,000), and the 
Department may only guarantee 80 percent of the amount of money 
loaned .. In this case the loan quarantee would be $32,000. 

(5) Loan guarantees shall be issued in a priority order, in accordance 
with OAR 340-180-020 and OAR 340-180-060. 

(6) Only one loan guarantee may be issued to each facility. 
(7) The loan guarantee is limited to work for soil remediation at a 

facility where USTs contain motor fuel and work to upgrade or replace the 
underground storage tank systems containing an accumulation of motor fuel 
located at a facility where: 

(a) the USTs are regulated by OAR Chapter 340, Division 150. 
(b) UST system upgrading, retrofitting and replacement is performed by 
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licensed service providers in accordance with OAR 340-160-005 through -150, 
(c) UST tightness testing and/or soil assessment was performed prior to 

issuance of a loan guarantee, 
(d) performance of UST tightness testing and/or soil assessment was in 

accordance with OAR 340-170-010 through -080, 
(e) each regulated underground storage tank has a valid UST permit, and 
(f) work started after September 1, 1989 and is completed by August 31, 

1992. 
(8) Loan guarantees are not available to pay for soil remediation at a 

facility undergoing decommissioning, including tank removal or where tanks are 
being filled in place. 

(9) Money from a loan guaranteed by the Department shall only be used for 
labor, material and equipment listed on the Department published eligible 
expense list. 

APPLICATION FOR UNDERGROUND STORAGE TANK LOAN GUARANTEE CERTIFICATE 

340-180-040 (1) Any person wishing to apply for a loan guarantee 
certificate for an underground storage tank loan shall submit a written 
application on a form provided by the Department. Applications shall be 
submitted within 180 days after completion of the UST tightness testing and/or 
soil assessment. All applications must be complete. 

(2) Applications which are unsigned or which do not contain the required 
exhibits (clearly identified) will not be accepted by the Department and will 
be promptly returned to the applicant for completion. The application will 
not be considered complete until the requested information is received. The 
application will be considered.to be withdrawn if the applicant fails to 
submit the requested information within 180 days of the request. 

(3) Applications which are complete will be accepted by the Department for 
processing. 

(4) Within 30 days after the application is determined complete, the 
Department will: 

(a) assign a priority category, and 
(b) establish a loan guarantee amount. 
(5) If, upon review of an application, the Department determines that the 

loan guarantee application does not meet the requirements of the statutes and 
rules, the Department shall notify the applicant in writing of this 
determination. Such notification shall constitute final action by the 
Department on this application. 

INFORMATION REQUIRED ON THE UST LOAN GUARANTEE CERTIFICATE APPLICATION 

340-180-050 (1) The underground storage tank loan guarantee certificate 
application shall include: 

(a) name, mailing .address and telephone number of the applicant, 
(b) name, mailing address and telephone number of the property owner, UST 

owner, and the permittee, 
(c) signatures of the applicant, the property owner, the UST owner, and 

the permittee, 
(d) UST facility name and location, 
(e) UST permit numbers, 
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(f) date of the application, 
(g) description of work at the UST facility including: 
(A) Description of the work area including a sketch showing, but not 

limited to, property boundaries, location of structures, location and 
identification of the underground storage tanks ·containing an accumulation of 
motor fuel, 

(B) Description of tank upgrade or replacement items and activities, 
including those items and activities that are not part of a UST system but are 
required because of construction interference, and 

Note: Work qualifying for the loan guarantee certificate includes: 

1. Modification, replacement, and installation of any portion of the 
UST system containing motor fuel including replacement of paving and 
structures located immediately over the UST systems and are required 
to be removed and replaced due to work on the UST systems. 

2. Replacement of an underground storage tank system with an above ground 
storage tank system that meets·existing state and local codes. 

3. Installation of the underground portion of any required Stage I vapor 
recovery system or anticipated future Stage II vapor recovery system. 

4. Soil remediation for soil contaminated with motor fuel including 
replacing excavated soil, paving and structures that are required to be 
removed during soil remediation. 

(h) total project cost in the form of a bid, estimate, or paid invoices 
from a licensed UST service provider, identifying those items that qualify 
for the loan guarantee certification described by these rules, 

Note: The total project cost will affect the priority for the loan 
guarantee application and the amount of the guarantee. The 
Department recommends that the applicant obtain three bids or 
estimates to identify an accurate total project cost. Where 
construction is completed prior to applying for a loan guarantee 
certificate the applicant may document project costs with paid 
invoices. 

(i) a copy of the soil assessment and UST tightness testing Notice of 
Compliance from the Department, and 

(j) the information required to determine the priority category for the 
facility: 

(A) county, 
(B) location of the facility east or west of the summits of the Coast and 

Cascade mountain ranges, 
(C) city and city population as shown in the current Oregon Blue Book, if 

the facility is located within an incorporated city, 
(D) location of the facility inside or outside of the Portland 

Metropolitan Service District, 
(E) distance to nearest two facilities that retail motor fuel, in the 

shortest highway miles, 
(F) gallons of motor fuel throughput during the last 12 months, 
(G) annual gross sales receipts for previous two years for the business 

conducted at the facility, 
(H) annual revenue receipts for previous two years for any nonprofit or 
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governmental entity, and. 
(I) type of business at the facility including SIC code. 
(2) The Department shall have access to books, documents, papers and 

records held by the applicant which are directly pertinent to qualifying for 
the loan guarantee certificate for the purpose of making audit, examination, 
excerpts and transcripts. The applicant shall maintain these records for 
three years after the initial loan date. 

LOAN GUARANTEE CERTIFICATE 

340-180-060 (1) In accordance with this part, the Department shall issue a 
loan guarantee certificate to an applicant who has filed a complete 
application. 

(2) At the beginning of each month the Department shall determine the 
portion of the funds in the Underground Storage Tank Compliance and Corrective 
Action Fund that shall be used for the expenses of approved loan guarantee 
applications during the month. The portion dedicated to the loan guarantee 
expenses shall be distributed in the following manner. 

(a) Sixty percent (60%) of the month funds shall be set aside for the 
expenses of category "A" loan guarantees. 

(b) Thirty percent (30%) of the month funds shall be set aside for the 
expenses of category "B" loan guarantees. 

(c) Ten percent (10%) of the month funds shall be set aside for the 
expenses of category 11 C11 loan guarantees. 

(d) Funds set aside within a category during any month shall be used to 
provide loan guarantee certificates for loan applications received during the 
previous month, first providing loan guarantee certificates to applications 
with the highest numerical ranking within the category, then to applications 
with the next highest numerical ranking within the category, and so on in 
numerical order, except: 

(A) Within a category, any loan guarantee application not receiving a 
loan guarantee certificate during a month shall receive a loan guarantee 
certificate before any new application received during any subsequent month. 

(B) Where loan applications have the same numerical ranking, the loan 
application with the earliest filing date shall receive a loan guarantee 
certificate first. 

(e) At the end of the month, funds not used to provide loan guarantee 
certificates shall be added to the funds the Department makes available during 
the next month. 

(f) Loan guarantee applications within a category that do not receive a 
loan guarantee certificate within the current month shall be funded first in 
time and in priority order within that category during the following month, 
and so on in subsequent months. 

(3) The loan applicant may not assign any right, 
the loan guarantee certificate or the loan guarantee 
a subsequent property owner, tank owner or permittee 
storage tank facility. 

title, 
to any 
of the 

and interest in 
person other than 
underground 

(4) Loan guarantee certificates shall be valid for 180 days or the 
termination date shown on the loan guarantee certificate. 
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LOAN GUARANTEE 

340-180-070 (1) The Department shall issue a loan guarantee, not to exceed 
the lesser of eighty percent (80%) of the loan principal or $64,000, to a 
commercial lending institution for a loan to provide soil remediation, UST 
upgrading, and replacement of USTs at a facility containing motor fuel where: 

(a) a loan guarantee certificate has been issued to the loan applicant, 
(b) the loan guarantee does not provide a guarantee for work other than 

approved work authorized in 340-180-050, 
(c) the loan is amortized with equal payments over the term of the loan 

where the interest rate is fixed, or with equal principal payments over the 
term of the loan where the interest rate is variable, 

Note: To assure that funds are available from the UST Compliance and 
Corrective Action Fund (USTCCAF) to pay loan guarantees during the 
life of the loan, it is necessary for most loans to have equal 
payments over the term of the loan. The Department, however, 
recognizes that the lending policies may differ between commercial 
lending institutions and may differ between individual loans, 
particularly during construction. The Department expects that equal 
loan payments will start after construction is complete. The 
Department is willing to consider other loan arrangements and other 
loan repayment schedules subsequent to the initial loan, such as 
multiple loans and loan refinancing where USTCCAF monies are 
available to pay loan guarantees, upon default, in full. Each new 
loan arrangement may be approved by the Department on a case by case 
basis. The final maturity date of the loan may not exceed 10 years 
from the initial note date. 

(d) the loan maturity date of the loan does not exceed 10 years from the 
initial closing date, 

(e) the commercial lending institution has approved the loan, subject to 
receiving the loan guarantee from the Department, and 

(f) the loan applicant or the commercial lending institution has provided 
the terms of the loan to the Department. The terms of the loan include but are 
not limited to: 

(A) amount of loan, 
(B) down Payment, 
(C) interest rate,and 
(D) the term of the loan from the initial note date. 
(2) The loan guarantee shall terminate on the first to occur of: 
(a) thirty (30) days after loan maturity date, including all extensions or 

,renewals or extensions caused by the Department under 340-180-080(2)(b), 

Note: For example, if the initial note has a five year maturity date 
it's maturity date may be extended beyond five years, but not past 10 
years. The loan guarantee will terminate 30 days after the new 
maturity date. All of the above rules apply to any extension of the 
maturity date. 

(b) upon payment of the loan guarantee to the commercial lending 
institution, or 

(c) when the loan guarantee provided by the Department is replaced by a 
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loan guarantee provided by the U.S. Small Business Administration (SBA). 
(3) The commercial lending institution shall notify the Department 

promptly when a.loan guaranteed by the Department is paid in full or replaced 
with a S.B.A. loan guarantee. 

(4) The payment of the loan guarantee is subject to monies being allocated 
and being available from the Underground Storage Tank Compliance and 
Corrective Action Fund. 

Note: The funds available for payment of loan guarantees upon loan default. 
is estimated to be $1,375,000, where 20% of the loans default during 
the life of the program. The Department expects to provide 
$13,752,000 in loan guarantees for approximately 245 loans, where 
the Department provides the guarantee throughout the life of the 
loan. It is expected that the SBA (U.S. Small Business 
Administration) will agree to provide their loan guarantee (takeout 
the loan) after the soil cleanup and UST construction work is 
complete, approximately six months after the Department issued the 
original loan guarantee. The Department encourages transfer of loan 
guarantees to the SBA or to conventional financing in order to 
increase the number of loan guarantees provided by the Department. 

NOTICE OF DEFAULT ON A GUARANTEED LOAN 

340-180-080 (1) Any commercial leading institution wishing to obtain 
payment from the Department under the Department's loan guarantee shall 
provide the following: 

(a) Written notice from the commercial lending institution in the form of 
a demand for payment of the loan guarantee, stating: 

(A) the guaranteed loan to the borrower is in default, 
(B) the commercial lending institution has made a good faith effort to 

work with the borrower, using the institution's established procedures, to 
bring the loan back into good standing, 

(C) demand for payment in full has been made to the borrower by the 
commercial lending institution, and 

(D) the borrower has not paid the loan in full. 
(b) The demand for payment of the loan guarantee shall include: 
(A) a copy of the demand letter to the borrower from the commercial 

lending institution, and 
(B) a statement showing the principal balance outstanding on the date the 

demand letter was sent to the borrower. 
(2) Subject to the availability of funds from the Underground Storage Tank 

Compliance and Corrective Action Fund, the Department shall, within 30 days 
after receipt of the default notice, 

(a) pay to the commercial lending institution the lesser of: 
(A) the amount guaranteed by the Department, or 
(B) the principal balance outstanding on the date the commercial lending 

institution sent the default notice to the Department, or 
(b) where agreed upon by the commercial lending institution and where the 

borrower is unable to pay, the Department may make partial principal payments 
of the loan guarantee equal to the monthly loan principal payment for up to 
twelve monthly loan payments. If the loan is still in default after the 
Department has made twelve monthly payments, the Department will pay the loan 
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guarantee, pursuant to subsection (2)(a) of this section. 
(3) If the commercial lending institution receives payment of the loan, in 

whole or in part, after the date of the default notice, the commercial lending 
institution shall promptly notify the Department in writing of such payment. 

(4) Once the Department has paid the loan guarantee certificate in whole 
or in part, the commercial lending institution shall reimburse the Department 
for any collection of the principal portion on the unpaid loan at the 
guarantee percentage shown on the loan guarantee certificate. The 
reimbursement shall be in legal tender. The expenses of collection may be 

, deducted from the reimbursement paid to the Department. 
(5) The Department understands that collection may consist of cash, 

securities, notes, personal property, real property or any other form of 
payment accepted by the commercial lending institution. The reimbursement to 
the Department shall be after the collection has been converted to legal 
tender. .Payment to the Department by the commercial lending institution shall 
be made within thirty days after any collection is converted into legal 
tender. 

GENERAL PROVISIONS, INTEREST RATE SUBSIDY AND TAX CREDIT CERTIFICATE 

340-180-090 (1) Commercial lending institutions making loans for soil 
remediation, UST upgrading, and replacement of UST systems containing motor 
fuel may qualify to receive an Oregon income tax credit. 

(2) The Oregon income tax credit may not exceed the difference between the 
amount of finance charge charged during the taxable year including interest on 
the loan and interest on any loan fee financed at an annual rate of seven and 
one half percent (7.5%) and the amount of finance charge that would have been 
charged by the commercial lending institution during the taxable year, 
including any interest on the loan and interest on any loan fee financed at an 
annual rate charged for nonsubsidized loans. For purposes of calculating the 
income tax credit, the determination of the interest rate charged on a 
nonsubsidized loan (including any additional notes or replacement notes) shall 
be calculated by using a fixed annual interest rate equal to three percent 
above the publicly announced prime rate of interest of either United States 
National Bank of Oregon or First Interstate Bank of Oregon, N.A. in effect on 
the date of the initial note. The commercial lending institution shall choose 
which of the two banks prime rate it uses to make this calculation. The 
difference in income between the interest rate calculated in this manner and a 
7.5 percent interest rate shall be the tax credit due the commercial lending 
institution. 

(3) Income tax credits may be received where: 
(a) the borrower pays seven and one half percent (7.5%) fixed interest 

rate, 
(b) the loan is amortized with equal payments over the term of the loan. 

Note: To assure that funds are available from the UST Compliance and 
Corrective Action Fund (USTCCAF) to pay interest rate subsidies 
during the life of the loan, it is necessary for most loans to 
have equal payments over the term of the loan. The Department, 
however, recognizes that the lending policies may differ between 
commercial lending institutions and may differ between individual 
loans, particularly during construction. The Department is willing 
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to consider other· loan arrangements and other loan repayment 
schedules subsequent to the initial loan, such as multiple loans and 
loan refinancing where the interest rate subsidy conserves the 
USTCCAF monies so that all qualified interest rate subsidies are 
paid in full. Each new loan arrangement may be approved by the 
Department on a case by case basis. The final maturity date of the 
loan may not exceed 10 years from the initial note date. 

(c) the loan maturity date does not exceed 10 years from the initial 
closing date, 

(d) the borrower has received a tax credit certificate for an interest 
rate subsidy, and 

(e) the loan applicant or the commercial lending institution has provided 
the terms of the loan to the Department. The terms of the loan include but are 
not limited to: 

(A) amount of loan, 
(B) down Payment, 
(C) the nonsubsidized rate calculated in subsection (2) of this section, 
(D) interest rate, and, 
(D) the term of the loan from the initial note date. 
(4) Only one interest rate subsidy may be issued to each facility. 
(5) The interest rate subsidy is limited to loans for work for soil 

remediation at a facility where USTs contain motor fuel and work to upgrade or 
replace the underground storage tank systems containing an accumulation of 
motor fuel located at a facility where: 

(a) the USTs are regulated by OAR Chapter 340, Division 150 and 40CFR 280, 
(b) UST system upgrading, retrofitting and replacement is performed by 

licensed service providers in accordance with OAR 340-160-005 through -150, 
(c) UST tightness testing and/or soil assessment was performed prior to 

application for a loan, 
(d) UST tightness testing and soil assessment was performed in accordance 

with Department regulations, 
(e) each regulated underground storage tank has a valid UST permit, and 
(f) the loan is provided by a commercial lending institution. 
(6) An Oregon income tax credit may be paid on loans provided by a 

commercial lending institution that are not guaranteed by the Department where 
the borrower has received a tax credit· certificate from the Department. 

(7) The commercial lending institution shall file for the Oregon income 
tax credit during their regular state income tax filing. 

Note: The funds available for Oregon tax credits are estimated to total 
$3,874,000 over the life of the program, providing tax credits for 
approximately 245 loans. These 245 loans may be the same as or 
different from the proposed 245 loans guaranteed under OAR 340-180-
070. When the Department has issued tax credit certificates that 
create a demand of approximately $3,874,000 on the UST Compliance 
and Corrective Action Fund the Department will recommend to the 
Environmental Quality Commission to set the maximum interest rate on 
loans at 7.5%. Since it is doubtful that any commercial lending 
institution will issue a 7.5% loan, the effective action will be to 
stop the subsidized interest rate program. The Department believes 
that this intended action is consistent with the legislative intent 
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to fund the Oregon income tax credit out of the UST Compliance and 
Corrective Action Fund. 

APPLICATION FOR TAX CREDIT CERTIFICATE 

340-180-100 (1) Any person wishing to obtain a Tax Credit Certificate for 
an interest rate subsidy on a loan for soil remediation, UST upgrading, and 
replacement of UST systems containing motor fuel shall submit a written 
application on a form provided by the Department, 

(2) The underground storage tank loan interest rate subsidy application 
shall include all information required under Section 340-180-0SO(l)(a) through 
(j) of these rules. 

(3) Applications which are unsigned or which do not contain the required 
exhibits (clearly identified) will not be accepted by the Department and will 
be promptly returned to the applicant for completion. The application will 
not be considered complete until the requested information is received. The 
application will be considered to be withdrawn if the applicant fails to 
submit the requested information within 180 days of the request. 

(4) Applications which are complete will be accepted by the Department 
for processing. 

(5) Within 30 days after the application is complete for processing, the 
Department will approve or deny the issuance of a Tax Credit Certificate. 

(6) If, upon review of an application, the Department determines that the 
application does not meet the requirements of the statutes and rules, the 
Department .shall notify the applicant in writing of this determination. Such 
notification shall constitute final action by the Department on this 
application. 

Note: Work qualifying for the Tax Credit Certificate includes: 

1. Modification, replacement, and installation of any portion of the an 
UST system containing motor fuel including replacement of paving and 
structures located immediately over the UST systems. 

2. Replacement of an underground storage tank system with an above ground 
storage tank system that meets existing state and local codes. 

3. Installation of the underground portion of any required Stage I vapor 
recovery system or anticipated future Stage II vapor recovery system. 

4. Soil remediation for soil contaminated with motor fuel including 
replacing excavated soil, paving and structures that are required to be 
removed during soil remediation. 

(9) The Department shall have access to books, documents, papers and 
records held by the applicant which are directly pertinent to qualifying for 
the tax credit certificate for the purpose of making audit, examination, 
excerpts and transcripts. The applicant shall maintain these records for 
three years after the initial loan date. 

TAX CREDIT CERTIFICATE 

340-180-110 (1) In accordance with this part, the Department shall issue a 
tax credit certificate to an applicant who has filed a complete application. 
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(2) Funds collected and deposited into the Underground Storage Tank 
Compliance and Corrective Action Fund may be used to pay this Oregon income 
tax credit. The Department will pay to the Oregon Department of Revenue, no 
less than once each quarter year, all valid income tax credits claimed for 
interest rate reimbursement by the commmercial lending institutions against 
Underground Storage Tank Tax Credit Certificates. 

(3) Tax credit certificates shall be issued on a first come first serve 
basis. The application with the earliest filing date shall receive a tax 
credit certificate first. 

(4) The applicant may not assign any right, title, and interest in the tax 
credit certificate to any person other than a subsequent property owner, tank 
owner or permittee of the underground storage tank facility. 

(5) Tax credit certificates shall be valid for 180 days or the 
termination date shown on the tax credit certificate. 

NOTICE OF COMPLIANCE FOR SOIL REMEDIATION 

340-180-120 (1) A person wishing to obtain a written notice of compliance 
for soil remediation shall submit a written application on a form provided by 
the Department. The application shall include: 

(a) the name and mailing address of the applicant, 
(b) the signature of the applicant, 
(c) the UST facility name and location, 
(d) the UST permit numbers, 
(e) the date of the application, 
(f) the completion date of the soil remediation, 
(g) description, including a sketch showing, but not limited to, property 

boundaries, location of structures, location and identification of tanks 
including tank contents, and identification of soil assessment sites, and 

(h) findings including, but not limited to, results of laboratory tests, 
soil matrix calculations, and tank tightness tests. 

(2) Applications which are obviously incomplete, unsigned, or which do not 
contain the required exhibits (clearly identified) will not be accepted by the 
department and will be returned to the applicant for completion. 

(3) Applications which appear complete will be accepted by the department 
for processing. 

(4) Within 30 days after receipt, the Department will determine if the 
facility meets the Department's cleanup standards and will provide a written 
determination of compliance. 

February 13, 1990 
RULE3080.ZZZ 
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Attachment B 
Agenda Item I-2 
3-2-90 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF ADOPTING 
OAR Chapter 340 
Division 180 

Statutory Authority 

OF THE STATE OF OREGON 

) 
) 
) 

STATEMENT OF NEED FOR RULES 

ORS 466.7b5 through ORS 466.995 authorizes rule adoption for the purpose of 
regulating underground storage tanks. Chapter 1071, Oregon Law 1989 
(HB3080) authorizes the Commission to adopt rules establishing a 
reimbursement grant, loan guarantee, and interest subsidy program to 
provide financial assistance to persons responsible for underground storage 
tanks, containing an accumulation of motor fuel, so that they may meet 
Environmental Protection Agency (EPA) requirements and obtain financial 
responsibility coverage. 

Need for the Rules 

The proposed rules are needed to carry out the authority given to the 
Commission to adopt rules for establishing the loan guarantee and interest 
rate subsidy program for commercial lending institutions who provide loans 
for soil remediation and upgrading or replacing underground storage tanks 
that contain an accumulation of motor fuel. The loan guarantee is limited 
to eighty percent (80%) of the loan principal, up to a maximum of $64,000. 
The borrower must provide a twenty percent (20%) down payment. The interest 
rate subsidy is provided to the commercial lending institution as a state 
income tax credit and is limited to the difference in loan expenses on a 
seven and one half percent (7.5%) loan and three percent (3%) above the 
prime rate of either the United States National Bank of Oregon or First 
Interstate Bank of Oregon, N.A. selected on the date of the initial loan by 
the commercial lending institution. 

Failure to adopt the rules will result in serious prejudice to the public 
interest, and particularly to persons responsible for underground storage 
tanks containing motor fuel, because reduced financial assistance could 
cause significant financial hardship to the tank owner resulting in closure 
of businesses retailing motor fuel. Closure of retail motor fuel facilities 
would reduce fuel supplies to the motoring public, particularly in the rural 
and remote areas of Oregon. 
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Principal Documents Relied Upon 

OAR 466.705 through 466.835, 466.895 and 466.995, 1989. 

40 CFR 280, September 23, 1988. 

Fiscal and Economic Impact 

Fiscal Impact 

The revenue for the reimbursement grant and loan guarantee program is 
generated by a regulatory fee on petroleum products of $10 per withdrawal 
from a bulk loading facility. The revenue is expected to total $3,000,000 
per year. Failure to adopt the rules would allow the Department to use the 
revenue set aside for the loan guarantee and interest rate reimbursement 
program for other expenses of the underground storage tank program. 

Small Business Impact 

The majority of businesses owning and operating underground storage tanks 
(USTs) are classified as small business. Federal regulations require owners 
and operators of underground storage tanks to demonstrate financial 
responsibility of up to $1,000,000 by October 26, 1990 for cleanup and third 
party damages resulting from a release from an underground storage tank. 
Underwriters will likely require a contamination free facility plus 
requiring that the tanks be upgraded to federal standards for new tanks. 
The proposed loan guarantee and interest rate subsidy program will 
encourage commercial lending institutions to provide loans for upgrading 
underground storage tanks to businesses that would not otherwise qualify 
because of the environmental risk associated with underground storage tanks. 
The program allows the Department to guarantee up to sixty four percent of 
the project cost to a maximum of $64,000 on a loan made by a commercial 
lending institution for soil remediation and upgrading or replacement of 
USTs. Additionally, the program may provide interest rate an subsidy for 
the difference between seven and one half percent interest rate and the 
interest rate that would be charged for a nonsubsidized loan made under 
like terms and conditions at the same institution. This program will allow 
qualified persons to upgrade their facility and qualifying for insurance to 
meet the financial responsibility requirements of the EPA regulations. The 
program will be able to provide loan guarantees and interest rate subsidies 
for 245 facilities, an expenditure of $4,462,000. 

February 12, 1990 
NDFSCLN2.302 
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Attachment C 
Agenda Item I-2 
3-2-90 EQC Meeting 

Department of Environmental Quality 
NEIL GOLOSCH/l.·110T 

GOV~RNOR 
811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

TO: Environmental Quality Commission 

FROM: Larry D. Frost 

SUBJECT: Hearing Report Summary 
and 

Responsiveness Summary 

DATE: February 12, 1990 

On September 8, 1989, the Environmental Quality Commission authorized five 
Public Hearings on proposed rules for the· underground storage tank loan 
guarantee and interest rate subsidy rules. Public hearings were held at 
3:30 P.M. on: 

o December 11, 1989 in Bend, Oregon 
0 December 12, 1989 in Pendleton, Oregon 
0 December 12, 1989 in Portland, Oregon 
0 December 14, 1989 in Medford, Oregon 
o December 15' 1989 in Eugene, Oregon 

A thirty minute informational meeting was held prior to each hearing to 
describe and answer questions on the loan guarantee and interest rate 
subsidy programs. 

The following persons either testified verbally at one of the hearings or 
submitted written comments as shown below: 

Name/Representing 

Cedric L. Hayden 
State Representative, Distric.t 38 

Steven Wilson 
Cascade Earth Sciences, Ltd. 

H.C. Wright 
Wright Chevrolet 

Verbal Written/Date 

December 30, 1989 

December 22, 1989 

* December 12, 1989 
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Bernard G. Younker December 12, 1989 
Corbett, Oregon 

Mike Hawkins 
Hawk Oil Company 

Steve Wilson 
Cascade Earth Sciences, Ltd. 

Victor A. Klinger 
Lexington Chevron 

* 

* 

* 

COMMENT AND RESPONSE TO COMMENTS ON PROPOSED RULES 

Qualifying for Loan Guarantee 

December 14, 1989 

December 12, 1989 

December 12, 1989 

COMMENT (Wilson): An owner should be able to qualify for a loan on an 
existing tank upgrade or replacement if the work was done after September 1, 
1989. 

DEPARTMENT RESPONSE: The facility upgrade or replacement performed after 
September 1, 1989 would qualify for the loan guarantee and interest rate 
subsidy program if all other qualifications were met. 

The loans Should Be Financed 90% or 100% 

COMMENT (Barnett, Hayden) More small business retailers would be helped 
with a higher loan guarantee (perhaps 90%). The loans should be guaranteed 
at 100 percent so an owner could obtain 100% bank financing. 

DEPARTMENT RESPONSE: The loan guarantee was set at a maximum of 80 percent 
by the statute. The Department could issue guarantees at less than 80 
percent. 

Qualification of Cardlock and Keylock Fueling Operations 

COMMENT (Klinger): The legislation was set up to provide grants to 
facilities that retail gasoline to the general public. Cardlock and keylock 
operations do not qualify as retail motor fuel facilities. The DEQ will not 
be operating within the scope of the law if loan guarantees and interest 
rate subsidies are given to cardlock operations. 

DEPARTMENT RESPONSE: For the purpose of these rules the Office of the 
Attorney General has determined that cardlock and keylock operations do not 
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meet the requirements for a facility retailing motor fuel to the general 
public. Cardlock/keylock operations will still qualify for a loan 
guarantee, however, will not qualify for as many points as a retail 
facility. The cardlock/key lock facility will qualify for an interest rate 
subsidy on a first come first serve basis like other motor fuel facilities. 

The Point Evaluation System is Unfair 

COMMENT (Hayden): The point evaluation system is not fair to the small 
retail service station. The points should be distributed in accordance with 
the ability to pay rather',than gross income and motor fuel throughput. 
DEPARTMENT RESPONSE: The Department developed the point evaluation system 
in response to the statute, by giving priority to small businesses that 
retail motor fuel by assigning maximum points for low sales and motor fuel 
throughput. The commercial lending institutions are responsible for 
evaluating the borrowers ability to repay the loan. 

COMMENT (Hayden): Rural towns located away from large towns are not treated 
fairly by the point system. A town standing alone in a rural area should be 
given additional points. 

DEPARTMENT RESPONSE: It is true that a small rural incorporated town with 
two other gas stations may not receive maximum points 1 thus may be at a 
disadvantage to another unincorporated town with only one gas station. The 
Department does not believe this will occur often enough to warrant changing 
the point system. The point system was designed to allow small rural 
businesses to qualify for a loan guarantees in preference to large urban 
businesses. 

COMMENT (Hawkins): The priority system does not benefit the small retail 
fuel operations that are located adjacent to metropolitan areas. Most of 
those businesses do not have the money to upgrade their tanks without some 
financial help. The loan guarantee and interest rate subsidy programs 
should be designed to help them. I would like to seem these stations 
qualify within Category 1 or Category 2. 

DEPARTMENT RESPONSE: The statute requires the program to give preference to 
small retail facilities in rural locations so that fuel will be available 
throughout the state. Unfortunately, a retail fueling facility within a 
large metropolitan area does not meet these criteria. 

COMMENT (Hayden): Add a numerical category that would take into account 
community effects so that historical neighbor patterns of use can be 
considered. 

DEPARTMENT RESPONSE: The Department does not know how this could be 
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accomplished without developing another method of weighting each of the 
applications. 

COMMENT (Younker): The rules giving priority to retail motor fuel locations 
are too restrictive. Other tanks, such as heating oil tanks and small 
residential tanks, should be regulated and included in the scope of these 
rules. 

DEPARTMENT RESPONSE: The statute limits these financial assistance programs 
to facilities with underground storage tanks containing motor fuel. 

Program Benefits 

COMMENT (Wright): The rules, as written, will not help very many of the 
small businesses, particularly those in Eastern Oregon. In a survey I 
conducted of seventeen service stations in nine towns, all indicated that 
they would not be able to afford to upgrade their tanks to meet the new 
requirements. They would not be helped with the loan guarantee/interest 
rate subsidy programs since they could not afford to make the loan payments. 

DEPARTMENT RESPONSE: Unfortunately the statute and these programs are 
designed to help those businesses who have adequate income to pay back the 
loans. 

February 12, 1990 
COMLNSM.302 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

II REQUEST FOR EQC ACTION II 

Meeting Date: March 2 1990 
Agenda Item: ~J~~~~~~~~~~~

Division: Regional Operations 
Section: Enforcement 

SUBJECT: 

Department Enforcement Policy and Civil Penalty Procedure: 
Request for Adoption of Proposed Amendments. 

PURPOSE: 

Adopt revisions to the Department of Environment Quality's 
(Department) current enforcement and civil penalty rules 
based on the experience of working with the new system in 
order to improve it. Also to make the field burning program 
subject to the same enforcement policy and procedures as the 
rest of the Department's programs. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
___x__ Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 

~- Exception to Rule 

Attachment __.J:,_ 
Attachment _lL 
Attachment _Q__ 
Attachment _Q_ 

Attachment 

Attachment 
Attachment 
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March 2, 1990 
J 

Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 

On March 3, 1989, the Environmental Quality Commission 
(Commission) adopted rules which codified the Department's 
enforcement policy and drastically changed the Department's 
civil penalty determination procedures. At that time, the 
Commission requested that the Department report within six 
months on how the new rules were working and on the need for 
any changes. 

on October 19, 1989, the Department reported to the 
Commission on the implementation of the rules and recommended 
changes based on the Department's experience in working with 
the rules. 

On December 1, 1989, the Commission authorized the Department 
to conduct public hearings on the proposed rules in order to 
receive public testimony. The hearings were held on January 
5 and 8, 1990, in Portland, Oregon. The Hearings Officer's 
Report is attached (Attachment G). Public comments were 
received until January 16, 1990. The Department's response 
to the comments and, oral testimony received at the hearings 
is attached (Attachment H) . 

At this time, the Department is requesting the Commission to 
adopt the proposed rules as modified after consideration of 
public comments and further review by the Department. The 
changes are necessary to clarify some areas of confusion, to 
make Chapter 340, Division 12 (Enforcement Procedures and 
Civil Penalties) applicable to the field burning program, to 
classify new violations in the areas of oil transport and oil 
spills, and to make housekeeping changes. The changes are 
described more fully in the October 19, 1989, report to the 
Commission (Attachment J) . 

AUTHORITY/NEED FOR ACTION: 

_K_ Required by Statute: House Bill 3493 & 
Senate Bill 1038 
Amending ORS 468.130, 
468.140 & 468.780 -
468.815 

Enactment Date: =1~9~8~9~~~~~~~~~~ 
_K_ statutory Authority: ORS 468.130 & 468.140 

Pursuant to Rule: 

Attachment _lL 

Attachment _E_ 
Attachment 
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Pursuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x_ Hearing Officer's Report/Recommendations 
~· Response to Testimony/comments 

--4_ Prior EQC Agenda Items: (list) 
Agenda Item R, December 1, 1989 

_x_ Other Related Reports/Rules/Statutes: 

supplemental Background Information 

Attachment 

Attachment 

Attachment 
Attachment ~ 
Attachment _!L 

Attachment _I_ 

Attachment ___;[__ 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The rule revisions do not affect the major thrust of the 
enforcement program and should have little or no effect on 
the majority of the regulated community. The regulated 
community is generally aware of the rules and how they work. 
However, the field burning program was originally exempted 
from the rules. The Department is now proposing to make that 
program subject to the rules. Subjecting the field burning 
program to these rules would assure that all the members of 
the regulated community are treated similarly. 

PROGRAM CONSIDERATIONS: 

The Department believes that the enforcement rules have 
achieved much of the consistency for which the Department has 
been striving. It has helped the Department prioritize 
violations and its enforcement actions. It. has also provided 
more consistency in determining penalty amounts. However, 
the implementation of the rules has demonstrated the need for 
clarification and changes in several areas. Review of the 
rules demonstrates that several housekeeping changes are 
necessary also. 

The Department believes that all programs under its 
jurisdiction should be enforced in a fair and consistent 
manner. This requires that field burning enforcement and 
civil penalty determinations be incorporated into the rules. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Revise Division 12 as modified consistent with public 
testimony and further review, and repeal OAR 340-26-025 
(Attachment K, Chapter 340, Division 26, Field Burning 
Schedule of Civil Penalties). Revising the rules as modified 
would result in the current enforcement procedures being 
applicable to all the Department's programs. This will aid 
the Department in achieving its goal of overall consistency 
in enforcement. Revising the rules would also add the newly 
authorized civil penalties in areas created by the 1989 
legislature and allow the Department to make necessary 
housekeeping changes. 

2. Revise Division 12 as originally proposed and repeal OAR 340-
26-025. This alternative would achieve the same goals as 
alternative 1 but would leave out changes that the Department 
believes would be helpful to the rules' overall 
effectiveness. 

3. Do not revise Division 12. If the rules are not revised, 
enforcement procedures governing the field burning program 
would be inconsistent with those governing the rest of the 
Department's programs. Failure to revise the rules would 
also limit the Department's ability to assess civil penalties 
under new laws passed by the 1989 legislature. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission adopt the rules 
as modified (Alternative 1). 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

At the time the current enforcement rules were adopted, the 
Commission requested the Department to report to the 
Commission within six months on how the rules were working. 
That report was presented to the Commission at its October 
19, 1989 workshop. The proposed revisions are the result of 
the Commission's review and are consistent with the 
Commission's directive and its strategic plan. 

ISSUES FOR COMMISSION TO RESOLVE: 

Whether the Commission concurs with staff responses to public 
comments and subsequent modifications to the proposed rules. 
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INTENDED FOLLOWUP ACTIONS: 

File adopted rules with the Secretary of State. 

Implement adopted rules when effective. 

YCM:ycm 
EQCMAR2S.REP 
February 14, 1990 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Yone C. McNally 

Phone: 229-5152 

Date Prepared: January 31, 1990 
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OREX>CN AmINIS'mATIVE RJllS aJAPl'ER 340 DIVISION 12 
~ PROCEIXJRE AND CIVIL PEmil1'IES 

INDEX 
Rule Number Page Number 

340-12-026 - Policy . . . . . . . . . . . . . . . . . . . . . . . . . 1 

340-12-030 - Definitions . . . . . . • . 1 

340-12-035 - Consolidation of Proceeding 

340-12-040 - Prior Notice and Exceptions .. 
340-12-041 - Enforcement Actions . . . . 

340-12-042 - Civil Penalty Matrices . • . . . . . . . . . . . . . . 2 

340-12-045 - Civil Penalty Detennination Procedure . . . . . 1 

340-12-046 - Written Notice of Assessment of Civil Penalty; 
When Penalty Payable . . . . . • . . . . . . . • . . .10 

340-12-047 - C0111promise or Settlement of Civil Penalty . . . . . . 10 

340-12-048 - stipulated Penalties . • . . . . . . . • . . 

340-12-049 - Civil Penalty for Violations Not SUbject to 
OAR 340-12-042 and OAR 340-12-045 . . . . . . . . . . 11 

340-12-050 - Air Quality Classification of Violations . 12 

340-12-052 - Noise Control Classification of Violations 14 

340-12-055 - Water Quality Classification of Violations 15 

340-12-060 - on-site Sewage Disposal Classification of Violations 16 

340-12-065 - Solid Waste Management Classification of Violations 18 

340-12-066 - Solid Waste Tire Management Classification of 
Violations . . . . . . . . . . . . . . . . . . 19 

340-12-067 - Underground Storage Tank Classification of Violations 20 

340-12-068 - Hazardous Waste Management and Disposal 
Classification of Violations . . • . . . 

340-12-069 - Oil and Hazardous Material Spill and Release 
Classification of Violations . . 

340-12-071 - PCB Classification of Violations 
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340-12-073 - Envirornnental Cleanup Classification of Violations 25 

340-12-080 - Scope of Applicability • . . • . . . . . . . . • . 26 
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crJAPIER 340, DIVISICN 12 

l'DLICY 
340-12-026 

ENFORCEMENT PROCEOORE AND CIVIL PENAilI'IE5 

(1) The goal of enforcement is to: 
(a) Obtain and maintain corrpliance with the Deparbnent's statutes, 

rules, permits and orders; 
(b) Protect the public health and the envirornnent; 
(c) Deter future violators and violations; and 
(d) Ensure an appropriate and consistent statewide enforcement 

program. 
(2) Except as provided by 340-12-040(3), the Deparbnent shall [will] 
endeavor by conference, conciliation and persuasion to solicit corrpliance. 
[prior to initiating and following issuance of any enforcement action.] 
(3) Subject to subsection (2) of this section, the Deparbnent shall address 
all doetnnented violations in order of seriousness at the most appropriate 
level of enforcement necessary to achieve the goals set forth in subsection 
(1) of this section under the particular circumstances of each violation. 
(4) Violators who do not corrply with initial enforcement action shall be 
subject to increasing levels of enforcement until corrpliance is achieved. 
(Statutory Authority: ORS O! 468) 

DEFINITIONS 
340-12-030 
Unless otherwise required by context, as used in this Division: 

(1) "Class One Equivalent" or "Equivalent" means two Class Two 
violations or one Class Two and two Class Three violations or three Class 
Three violations. 

ill[ (1)] "Commission" means the Envirornnental Quality Commission. 
ill[ (2)] "Compliance" means meeting the requirements of the 

Commission's and Deparbnent's statutes, rules, permits or orders. 
ill [ ( 3) ] "Director" means the Director of the Deparbnent or the 

Director's authorized deputies or officers. 
ill[ (4)] "Deparbnent" means the Deparbnent of Envirornnental Quality. 
ill[ (5)] "Doetnnented Violation" means any violation which the 

Deparbnent or other goverrnnent agency verifies through observation, 
investigation or data collection. 

ill[ (6)] "Enforcement" means any doetnnented action taken to address a 
violation. 

lfil.[ (7)) "Flagrant" means any doetnnented violation where the 
respondent had actual knowledge of the law and had consciously set out to 
commit the violation. 

ill [ (8)] "Formal Enforcement" means an administrative action signed by 
the Director or Regional Operations Administrator [or authorized 
representatives or deputies) which is issued to a Respondent on the basis 
that a violation has been doomnented, requires the Respondent to take 
specific action within a specified time frame and states consequences for 
continued noncorrpliance. 
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Dill. [ (9)] "Intentional", [when used with respect to a result or to 
conduct described by a statute, rule, pennit, standard or order defining a 
violation, ] means Respondent consciously and voluntarily took an action or 
omitted to take action and knew the probable consequences of so acting or 
omitting to act [that a person acts with a conscious objective to cause the 
result or to engage in the conduct so described]. 

DlH (10)] ''Magnitude of the Violation" means the extent of a 
violator's deviation from the Commission's and Deparbnent' s statutes, rules, 
standards, pennits or orders, taking into a=unt such factors as, but not 
limited to, concentration, volume, duration, toxicity, or prox:ilnity to human 
or environmental receptors. Deviations shall be categorized as major, 
moderate or minor. 

l.Ul [ (11) J "Order" means: 
(a) Any action satisfying the definition given in ORS Chapter 183; or 
(b) Any other action so designated in ORS Chapter 454, 459, 466, 467, 

or 468. 
i.U.l[ (12)] "Person" includes individuals, corporations, associations, 

firns, partnerships, joint stock conpanies, public and municipal 
corporations, political subdivisions, the state and any agencies thereof, 
and the Federal Government and any agencies thereof. 

l.lil[(13)] "Prior [Violation] Significant Action" means any violation 
proven pursuant to a contested case hearing, or established with or without 
admission of a violation by payment of a civil penalty, by an order of 
default, or a stipulated or final order of the Connnission or the 
Department. 

115) "Residential Opening Burning" means the open burning of any 
wastes, except rubber and oetroletnn based products prohibited by OAR 340-
23-042121, generated by a single family dwelling and conducted by an 
occupant of the dwelling. 

Dfil.[ (14)] "Respondent" means the person to whom a fonnal enforcement 
action is issued . 

..(lli[ (15)] "Risk of Hann" means the level of risk created by the 
likelihood of exposure, either individual or cumulative, or the ac'tual 
damage, either individual or cumulative, caused by a violation to public 
health or the environment. Risk of haDn shall be categorized as major, 
moderate or minor. 

Dfil.[ (16) J "Systematic" means any dcetnnented violation which occurs on 
a regular basis. · 

Dfil.[ (17) J ''Violation" means a transgression of any statute, rule, 
order, license, pennit, or any part thereof and includes both acts and 
omissions. Violations shall be categorized as follO\<IS: 

(a) "Class One or I" means any violation which poses a major risk of 
haDn to public health or the environment, or violation of any compliance 
schedule contained in a Deparbnent pennit or a Department or Commission 
order; 

(b) "Class 'IWo or II" n\eans any violation which poses a moderate risk 
of haDn to public health or the environment; 

(c) "Class Three or III" means any violation which poses a minor risk 
of haDn to public health or the environment. 
(Statutory Authority: ORS CH 468) 
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Notwithstanding that each and e:very violation is a separate and distinct 
offense, and in cases of continuing violation, each day's continuance is a 
separate and distinct violation, proceedings for the assessment of multiple 
civil penalties for multiple violations may be consolidated into a single 
proceeding. 
(Statuto:ry Authority: ORS CH 468) 

PRIOR NOITCE AND EXCEPI'IONS .[NOITCE OF VIOIATION] 
340-12-040 
(1) Except as provided in subsection (3) of this section, prior to the 
assessment of any civil penalty the Deparbnent shall serve a Notice of 
Violation upon the respondent. Service shall be in a=rdance with :rule 
340-11-097. 
(2) A Notice [of Violation] shall be in writing, specify the violation and 
state that the Deparbnent will assess a civil penalty if _g [the] violation 
continues or occurs after five days following receipt of the notice. 
(3) (a) [A] The above Notice [of Violation] shall not be required where 
the respondent has othei:wise received actual notice of the violation not 
less than five days prior to the violation for which a penalty is assessed. 

(b) No advanced notice, written or actual, shall be required under 
subsections (1) and (2) of this section if: 

(A) The act or omission constituting the violation is 
intentional; 

(B) The violation consists of disposing of solid waste or sewage 
at an unauthorized disposal site; 

(C) The violation consists of constructing a sewage disposal 
system without the Deparbnent's permit; 

(D) The water pollution, air pollution, or air contamination 
source would normally not be in existence for five days; 

(E) The water pollution, air pollution, or air contamination 
source might leave or be removed from the jurisdiction of the Deparbnent; 

(F) The penalty to be illlposed is for a violation of ORS 466.005 
to 466.385 relating to_the management and disposal of hazardous waste or 
polychlorinated biphenyls, or :rules adopted or orders or permits issued 
pursuant thereto. ; or 

(G) The penalty to be illlposed is for a violation of ORS 
468.893(8) relating to the control of asbestos fiber releases into the 
erwirornnent, or :rules adopted thereunder. 
(Statuto:ry Authority: ORS CH 459, 466 & 468) 

ENFORCEMENT ACTIONS 
340-12-041 

(1) Notice of Noncompliance. An enforcement action which: 
(a) Informs a person of the existence of a violation, the actions 

required to resolve the violations and the consequences of continued 
noncompliance. The notice may specify a tillle by which compliance is to be 
achie:ved and that the need for formal enforcement action will be evaluated; 

(b) Shall be issued under the direction of the appropriate 
Regional Manager, or Section Manager or authorized representative; 
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(c) Shall be issued for[, but is not limited to,] all classes of 
doa.nnented violations [ . ] 1. 

Cd\ Satisfies the requirements of OAR 340-12-026(2\. 
(2) Notice of Violation and Intent to Assess a Civil Penalty. A 

for:mal enforcement action which: 
(a) Is issued pursuant to OAR 340-12-040; 
(b) May include a time schedule by which coropliance is to be 

achieved; 
(c) Shall be issued by the Regional Operations Administrator; 
(d) Shall be issued for [, but is not limited to,] the first 

=ence of a doa.nnented Class One violation which is not excepted under 
OAR 340-12-040(3) (b), or the repeated or continuing =ence of doa.nnented 
Class Two or Three violations where a Notice of Noncoropliance has failed to 
achieve compliance or satisfactory progress toward compliance. 

(3) Notice of Violation and Compliance Order. A for:mal enforcement 
action which: 

(a) Is issued pursuant to ORS 466.190 for violations related to 
the nanagement and disposal of hazardous waste; 

(b) Includes a time schedule by which coropliance is to be 
achieved; 

(c) Shall be issued by the Director; 
(d) May be issued for[, but is not limited to,] all [classes of] 

doa.nnented violations related to hazardous waste [which require more than 
sixty (60) days after the notice to correct]. 

(4) Notice of Civil Penalty Assessment. A for:mal enforcement action 
which: 

(a) Is issued pursuant to ORS 468.135, and OAR 340-12-042 and 
340-12-045; 

(b) Shall be issued by the Director; 
(c) May be issued for[, but is not limited to,] the =ence of 

any Class of doa.nnented violation excepted by OAR 340-12-040(3), for any 
class of repeated or continuing doa.nnented violations or where a person has 
failed to coroply with a Notice of Violation and Intent to Assess a Civil 
Penalty or Order. 

(5) Enforcement Order. A fonnal enforcement action which: 
(a) Is issued pursuant to ORS Chapters 183, 454, 459, 466, 467 

or 468; 
(b) May be in the fo:nn of a Commission or Department Order, or a 

Stipulated Final Order; 
(A) Commission Orders shall be issued by the Commission, or 

the Director on behalf of the Commission; 
(B) Department Orders shall be issued by the Director; 
(C) Stipulated Final Orders: 

(i) May be negotiated between the Department and the 
subject party; 
(ii) Shall be signed by the Director on behalf of the 
Department and the authorized representative of the 
subject party; and 
(iii) Shall be approved by the Commission or by the 
Director on behalf of the Commission. 
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(c) May be issued for, but is not limited to, Class One or 'I'wo 
violations. 

(6) The fonnal enforcement actions described in subsection (1) through 
(5) of this section in no way limit the Deparbnent or Commission from 
seeking legal or equitable remedies in the proper court as provided by ORS 
Chapters 454, 459, 466, 467 and 468. 
(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468) 

CIVIL PENAilI'Y SCHEIXJLE MATRICES 
340-12-042 
In addition to any liability, duty, or other penalty provided by law, the 
Director may assess a civil penalty for any violation pertaining to the 
Commission's or Deparbnent's statutes, regulations, permits or orders by 
service of a written notice of assessment of civil penalty upon the 
respondent. The amount of any civil penalty shall be detennined through the 
use of the following matrices in conjunction with the formula contained in 
OAR 340-12-045: 

(1) 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
·a 
t 
i 
0 

n 

Class 
I 

Class 
II 

Class 
III 

$10,000 Matrix 
<~---- Magnitude of Violation 

Major Moderate Minor 

$5,000 $2,500 $1,000 

$2,000 $1,000 $500 

$500 $250 $100 

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars ($50) or more than ten thousand dollars ($10,000) 
for each day of each violation. This matrix shall apply to the following 
types of violations: 

(a) Any violation related to air quality statutes, rules, permits 
or orders, except for residential open burning (and field burning]; 

(b) Any violation related to of ORS 468.875 to 468.899 relating 
to asbestos abatement projects; 

(c) water quality statutes, rules, permits or orders, except for 
violations of ORS 164.785(1) relating to the placement of offensive 
substances into waters of the state and violations of ORS 468. 825 and 

5 
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468.827 and rnles adopted thereunder relating to the financial assurance 
requirements for ships transporting hazardous :materials and oil; 

(d) Any violation related to underground storage tanks statutes, 
rnles, permits or orders, except for failure to pay a fee due and owing 
under ORS 466.785 and 466.795; 

(e) Any violation related to hazardous waste :management statutes, 
rnles, permits or orders, except for violations of ORS 466.890 related to 
damage to wildlife; 

(f) Any violation related to oil and hazardous :material spill and 
release statutes, rnles and orders, except for negligent or intentional oil 
spills; 

(g) Any violation related to polychlorinated biphenyls 
:management and disposal statutes; and 

(h) Any violation ORS 466.540 to 466.590 related to environmental 
cleanup [remedial action] statutes, rnles, agreements or orders. 

(2) Persons causing oil spills through an intentional or negligent 
act shall in= a civil penalty of not less then one hundred dollars ($100) 
or more than twenty thousand dollars ($20,000). The amount of the penalty 
shall be determined by doubling the values contained in the :matrix in 
subsection (a) of this rnle in conjunction with the formula contained in 
340-12-045. 

(3) 

c 
1 
a 
s 
s 

of 

v 
i 
0 

1 
a 
t 
i 
0 

n 

Class 
I 

$500 Matrix 
<·-------IMagnitude of Violation 

Major Moderate Minor 

$400 $300 $200 

Class $300 $200 $100 
II 

Class $200 $100 $50 
III 

No civil penalty issued by the Director pursuant to this :matrix shall be 
less than fifty dollars ($50) or more than five hundred dollars ($500) for 
each day of each violation. This :matrix shall apply to the following types 
of violations: 

(a) Any violation related to residential open burning; 
(b) Any violation related to noise control statutes, rnles, 

permits and orders; 
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(c) Any violation related to on-site sewage disposal statutes, 
rules, permits, licenses and orders; 

(d) Arry violation related to solid waste statutes, rules, permits 
and orders; and 

(e) Any violation related to waste tire statutes, rules, permits 
and orders; 

(f) Arry violation of ORS 164.785 relating to the placement of 
offensive substances into the waters of the state or on to land. 

Cgl Any violation of ORS 468.825 and 468.827 and rules adopted 
thereunder relating to the financial assurance requirements for ships 
transporting hazardous materials and oil; 
(Statutory Authority: ORS Ch. 454, 459, 466, 467 & 468) 

CIVIL PENAIJI'Y DEI'ERMINATION PROCEruRE 
340-12-045 

(1) When detennining the amount of civil penalty to be assessed for 
any violation, the Director shall apply the following procedures: 

(a) Determine the class of violation and the magnitude of each 
violation; 

(b) Choose the appropriate base penalty established by the 
matrices of 340-12-042 based upon the above finding; 

(c) starting with the base penalty (BP), determine the amount of 
penalty through application of the formula BP+ [ ( .1 x BP) (P + H + E + o + 
R + C) ] where: 

(A) "P" is whether the respondent has any prior [violations] 
significant actions relating to [of] statutes, rules, orders and permits 
pertaining to environmental quality or pollution control. The values for 
"P" and the finding which supports each are as follows: 

(i) O if no prior [violations] significant actions, the 
prior fvl:el:cr!:-;i:ent significant action described in 
f~seeHent subparagraph (iil is greater than three 
years old, or there is insufficient information on which 
to base a finding; 
(ii) 1 if the prior [violation] significant action is 
[an unrelated Class Three] one Class 'IWo or two Class 
Threes. or the prior fvl:el:cr!:-:i:etttf significant actions 
des=ibed in f~seee:i:eftt subparagraph (iiil are greater 
than three years old; 
(iii) 2 if the prior [violation(s)] significant 
action(s) is [an unrelated Class 'IWo, two unrelated 
Class Threes or an identical Class Three] one Class One 
or equivalent or the prior fvl:el:cr!:-:i:etttf significant 
actions des=ibed in f~seeei:eflt subparagraph livl are 
greater than.three years old; 
(iv) 3 if the prior significant actions [violation(s) is 
an unrelated Class One, three unrelated Class Threes or 
two identical Class Threes] are two Class One or 
egui valents, or the prior fvl:el:cr!:-:i:etttf significant 
actions des=ibed in f~seeei:eflt subparagraph lvl are 
greater than three years old; 
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(v) 4 if the prior (violations] significant actions are 
(two unrelated Class Twos, four unrelated Class Threes, 
an identical Class Two or three identical Class Threes] 
three Class Ones or equivalents, or the prior 
b"~J:a-e:l:e!'letf significant actions described in 
FE!tlhseeeieftt subsection (vil are greater than three 
years old; 
(vi) 5 if the prior (violations] significant actions are 
[five unrelated Class Threes or four identical Class 
Threes] four Class Ones or equivalents, or the prior 
f't~J:a-e:l:e!'letf significant actions described in 
F~seel::;tem subparagraph lviil are greater than three 
years old; 
(vii) 6 if the prior (violations] significant actions 
are (two or more unrelated Class Ones, three or more 
unrelated Class Twos, six or more unrelated Class 
Threes, an identical Class One, two identical Class Twos 
or five identical Class Threes] five Class One5 or 
equivalents, or the prior f't~J:a-e:l:e!'letf significant 
actions described in f~seel::l:enf subparagraph (viiil 
are greater than three years old; 
(viiil 7 if the prior f't~J:a-e:l:e!'letf significant 
actions are six Class Ones of equivalents, or the prior 
f't~:l:a-e:l:e!'letf significant actions described in 
f~seee;tem subparagraph (ixl are greater than three 
years old; 
lixl [(viii)] 8 if the prior [violations] significant 
actions are [two or more identical Class Ones, three or 
more identical Class Twos, or six or more identical 
Class '.Lbrees.] seven Class Ones or equivalents, of the 
prior f't:t6J:a-e:l:e!'letf significant actions described in 
f~seet:;tem subparagraph lxl are greater than three 
years old; 
(xl 9 if the prior f't~:l:a-e:l:e!'letf significant actions are 
eight Class Ones or equivalents, or the 
prior f't:t6J:a-e:l:e!'letf significant actions described in 
f~seet=l:em subparagraph (xil are greater than three 
years old; 
lxil 10 if the prior f't~~ significant actions 
are nine Class Ones of equivalents. 

(B) "H" is past histo:i:y of the respondent taking all 
feasible steps or procedures necessa:i:y or appropriate to correct any prior 
significant actions (violations]. The values for "H" and the finding which 
supports each are as follows: 

(i) -2 if violator took all feasible steps to correct 
any violation; 
(ii) O if there is no prior histo:i:y or insufficient 
information on which to base a finding; 
(iii) 1 if violator took some, but not all, feasible 
steps to correct a Class Two or '.Lbree violation; 
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(iv) 2 if violator took same, but not all, feasible 
steps to correct a Class One violation; 
(v) 3 no action to correct prior significant actions 
[violations]. 

(C) "E" is the economic condition of the respondent. The 
values for "E" and the finding with supports each are as follows: 

(i) o to -4 if economic condition is poor, subject to 
subsection (4) of this section; 
(ii) o if there is insufficient information on which to 
base a finding,_ [or] the respondent gained no economic 
benefit through noncompliance, or the respondent is 
economically sound; 
(iii) 2 if the respondent gained a minor to moderate 
economic benefit through noncompliance; 
(iv) 4 if the respondent gained a significant economic 
benefit through noncompliance. 

(D) 110 11 is whether the violation was a single =ence or 
was repeated or continuous during the period resulting in the civil penalty 
assessment. The values for 110 11 and the finding which supports each are as 
follows: 

(i) o if single =ence; 
(ii) 2 if repeated or continuous. 

(E) "R" is whether the violation resulted from an 
unavoidable a=ident, or a negligent or intentional act of the respondent. 
The values for "R" and the finding which supports each are as follows: 

(i) -2 if unavoidable a=ident; 
(ii) o if insufficient information to niake any other 
finding; 
(iii) 2 if negligent; 
(iv) 4 if grossly negligent; 
(v) 6 if intentional; 
(vi) 10 if flagrant. 

(F) "C" is the violator's cooperativeness in correcting the 
violation. The values for "C" and the finding which supports each are as 
follows: 

(i) -2 if violator is cooperative; 
(ii) o if violator is neither cooperative nor 
uncooperative or there is insufficient information on 
which to base a finding; 
(iii) 2 if violator is uncooperative. 

(2) In addition to the factors listed in subsection (1) of this rule, 
the Director may consider any other relevant rule of the commission and 
shall state the affect the consideration had on the penalty. On review, the 
cammission shall consider the factors contained in subsection (1) of this 
rule and any other relevant rule of the cammission. 

(3) If the Department or cammission finds that the economic benefit of 
noncompliance exceeds the dollar value of 4 in subsection (1) (c) (C) Civl 
[ (i)] of this section, it may in=ease the penalty by the amount of economic 
gain, as long as the penalty does not exceed the maxilnum penalty allowed by 
rule and statute. 

9 
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( 4) In any contested case proceeding or settlement in which Respondent 
has raised economic condition as an issue, Respondent has the responsibility 
of providing [written or other] documentary evidence concerning its economic 
condition. In determining whether to mitigate a penalty based on economic 
condition, the Commission or Department may consider the causes and 
circumstances of Respondent's economic condition. 
(Statuto:ry Authority: ORS CH 468) 

WRI'ITEN NOl'ICE OF ASSFSSMENT OF CIVIL PENAilI'Y; WHEN PENAilI'Y PAYl\BIE 
340-12-046 

(1) A civil penalty shall be due and payable when the respondent is 
served a written notice of assessment of civil penalty signed by the 
Director. service shall be in a=rdance with rule 340-11-097. 

(2) The written notice of assessment of civil penalty shall 
substantially follow the fonn presdl'ibed by rule 340-11-098 for a notice of 
opportunity for a hearing in a contested case, and shall state the amount of 
the penalty or penalties assessed. 

(3) The rules prescribing procedure in contested case proceedings 
contained in Division 11 shall apply thereafter. · 
(Statuto:ry Authority: ORS CH 468) 

COMPROMISE OR SEITLEMENT OF CIVIL PENAilI'Y BY DIRECTOR 
340-12-047 
ill Arry time subsequent to service of the written notice of assessment of 
civil penalty, [t:he eumc:i:ss-ie!'t-etj Director may compromise or settle any 
unpaid civil penalty at any amount that the ~ie!'t-etj Director deems 
appropriate. Any compromise or settlement executed by the Director shall 
[fle'et be final [tlHl;-i-~~-ey.~~~-
(2) In detennining whether a penalty should be compromised or settled. the 
Director may take into a=unt the following: 

(al New infonnation obtained through further investigation or provided 
by respondent which relates to the penalty determination factors contained 
in OAR 340-12-045; 

(bl The effect of compromise or settlement on tCflet deterrence; 
(cl Whether respondent has or is willing to employ extraordinary means 

to correct the violation or maintain compliance; 
(d) Whether respondent has had any previous penalties which have been 

cqrnpromised or settled; 
(el Whether the cqrnpromise or settlement would be consistent with the 

Deparbnent's goal of protecting the public health and envirornnent; 
(fl The relative strength or weakness of the Department's case; 

(Statuto:ry Authority: ORS CH 468) 

STIIUIATED PENAIJI'IFS 
340-12-048 
Nothing in OAR Chapter 340 Division 12 shall affect the ability of the 
Commission or Director to include stipulated penalties in a Stipulated Final 
Order or any agreement issued under ORS 466.570 or 466.577, or ORS Chapters 
454. 459. 466, 467 or 468. [of up to $10,000 per day for each violation of 
such orders or agreements issued pursuant to ORS Chapters 466 or 468, or of 
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up to $500 per day for each violation of such orders or agreements issued 
pursuant to ORS Chapters 454, 459 or 467. ] 
{Statutory Authority: ORS QI 454, 459, 466, 467 & 468) 

CIVIL PENALTY FOR VIOIATIONS Nor SUBJECT 'IO OAR 340-12-042 AND OAR 340-12-
045 FE!PfFI:i~~-€l1USED-ffi·-Gl'I:i-ffi>l':&Eit 
340-12-049 
In addition to any other penalty provided by law, the following violations 
are subject to the civil penalties specified below: 

(ll Any person who wilfully of negligently causes an oil spill shall 
incur a civil penalty commensurate with the amount of damage incu=ed. The 
amount of the penalty shall be detennined by the Director with the advice of 
the Director of Fish and Wildlife. In determining the amount of the 

al the Director ma consider the vi of the violation the 
previous record of the v elater and such other considerations the Director 
deems appropriate. ' 

(2) Any person planting contrary to the restriction of subsection (1) 

of ORS 468.465 pertaining to the open field burning of cereal grain a=eage 
shall be assessed by the Department a civil penalty of $25 for each acre 
planted contrary to the restrictions. 

(3) Whenever an underground storage tank fee is due and owing under 
ORS 466.785 or 466.795, the Director may issue a civil penalty not less 
twenty-five dollars ($25) nor more than one hundred dollars ($100) for each 
day the fee is due and owing. 

(4) Any owner or operator of a confined animal feeding operation who 
has not applied for or does not have a permit required by ORS 468.740 shall 
be assessed a civil penalty of $500. 

(5) Arr{ person who has care, custody or control of a hazardous waste 
or a substance which would be a hazardous waste except for the fact that it 
is not discarded. useless or unwanted shall incur a civil penalty a=rdinq 
to the schedule set forth in this section for the destruction. due to 
contamination of food or water supply by such waste or substance, of any of 
the wildlife referred to in this section that are property of the state. 

(al Each game mammal other than mountain sheep. mountain goat, 
elk or silver gray squirrel. $400. 

(bl Each mountain sheep or mountain goat, $3 , 500. 
(cl Each elk. $750. 
ldl Each silver gray squirrel. $10. 
le) Each game bird other than wild turkey. $10. 
(fl Each wild turkey. $50. 
(gl Each game fish other than salmon or steelhead trout. $5. 
(hl Each salmon or steelhead trout, $125. 
(i) Each fur-bearing mammal other than bobcat or fisher. $50. 
(j) Each bobcat or fisher. $350. 
(kl Each specimen of any wildlife species whose survival is 

specified by the wildlife laws or the laws of the United States as 
threatened or endangered, $500. 

!ll Each specimen of any wildlife species otherwise protected by 
the wildlife laws or the laws of the United. but not otherwise referred to 
in this section, $25. 

11 
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H!'l addi'eien -ee any ~ ~~'i:ded-1'y=lffil-:=-6l'l'f~~]:.l:£ttl-J:y 
er=neerl:ieiei klv eal:ll!leei Eilt ei-l:~i-l:l:-shftl:l:-~:i:¥i-l:--eem:rcy~ 
w:i:Eft -ehe ameuM: e£'~-~. Jiffi:<i;~.:i:m-ei>.R-346-Hl-e+,,.tZ:.CMlel 
01!R:-3'49-~2 845 i:he ffifletll'lt:-e~ i:he eeiiaJ:ev sftel-J:-1'e~ h'f me· 
9'i:-~~.i:t:ft 1:he eelv~f "!:he Di~'.l"~~'i:E!ft anci-WHdl:'i:-fe. 'fl'\ 
~:i:!'ler 1:he Eilttetm-e e£'-efte--eem:ffl~-Hil'.~e'.l"-!!!ftt-ee!IS"~=wavi-ey 
ef 1::1"te viel:M:ien. 1:he p:f'C¥:i:etis--:=~~:f-efte-¥ie];ffi;e'.l"-effl:-st:Ieft ether 
~~:i::erlf!.-efte-B'i:-~'.l"~eEl!lf! a~'.l"'i:et-ee. J 
(Statutory Authority: ORS CHS 466 & 468) 

AIR QUALITY CIASSIFICATION OF VIOI.ATIONS 
340-12-050 
Violations pertaining to air quality shall be classified as follows: 

(1) ·Class One: 
:.@l [ (n) ] Violation of a Commission or Department Order, or 

variance; 
iJ2l [(a)] Exceeding an allowable emission level such that an 

ambient air quality standard is exceeded. 
ill [ (b)] Exceeding an allowable emission level [such that 

emissions of potentially dangerous amounts] of a [toxic or otherwise] 
hazardous air oollutant [substance are emitted]. 

ill [ (c)] causing emissions that are [potentially] a hazard to 
public safety; 

1fil [ (d)] Failure to ~ly with Eme:rgency Action Plans or 
allowing excessive emissions during emergency episodes; 

ill [ (e)] Constructing or operating a source without an Air 
Contaminant Discharge Permit; 

l91 [ (f) ] Modifying a source with an Air Contaminant Discharge 
Permit without first notifying and receiving apj;>roval from the Department; 

lbl [ (g)] Violation of a ~liance schedule in a permit; 
ill [ (h)] Violation of a work practice requirement which results 

in or creates the likelihood for public exposure to asbestos or release of 
asbestos into the erwironment; 

ill [ (i)] Storage of friable asbestos material or asbestos
containing waste material from an asbestos abatement project which results 
in or creates the likelihood for public exposure to asbestos or release of 
asbestos into the erwironment; 

ill [ (j) ] Visible emissions of asbestos during an asbestos 
abatement project or during collection, processing, packaging, 
transportation, or disposal ·of asbestos-containing waste material; 

ill [ (k) ] Violation of a disposal requirement for asbestos
containing waste material which results in or creates the likelihood of 
exposure to asbestos or release of asbestos into the erwironment; 

1ll!l. [ (1)] Advertising to sell, offering to sell or selling an 
uncertified wood stove; 

in}. [ (m) ] Illegal open burning. including stack burning. which 
pqses a major risk of harm to public health or the erwironment [ffl:l:e<'J'et"l:t 
epe!'t~~f :rrai:=':iftle~~tted~-ei>.R-~2-3-e+Z:.fZ:.)-t; 

[ (n) Violation of a Commission or Department Order;] 
(ol causes or allows gpen field burning without first obtaining 

~:?'efrlH:y~i;mt a valid open field burning pennit; 
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Cpl causes or allows open field burning or stack burning where 
prohibited by OAR 340-26-010(71 or OAR 340-26-055(11 (el; 

· Cgl causes or allows to be maintained any propane flaming which 
results in visibility impainnent on any Interstate Highway or Roadway 
specified in OAR 837 110-080 (ll and (2l fel!'-~i-J:e4:e-:i:111111e.iiat:eJ:v-al'rl 
~:i:vel"f exe-l:neJttl:sft=a.J:-J:--:Hamee1 a!'l<i~ vJhat 'f:i:e~:i:-l:-it't-:i:m;ia-~ 
~; 

Crl Fails to immediately and actively extinguish all flames and 
smoke sources when any propane flaming results in visibility impainnent on 
any Interstate Highway or Roadway specified in OAR 837-110-080(11 and (2l; 

(sl Failure to provide access to premises or records; 
ill [ (o)] Aey other violation related to air quality which poses a 

major risk to public health or the environment. 
(2) Class Two: 

(a) Allowing discharges of a magnitude that, though not actually 
likely to cause an ambient air violation, may have endangered citizens; 

(b) Exceeding emission limitations in pennits or [air quality] 
rules; 

(c) Exceeding opacity limitations in pennits or [air quality] 
rules; 

(d) Violating standards for fugitive emissions [dust], 
particulate deposition, or odors in pennits or [air quality] rules; 

(e) Illegal open burning, including stack burning. which poses a 
moderate risk of ham to public health or the environment [other than field 
burning, not otherwise classified]; 

[ (f) Illegal residential open burning;] 
ill[ (g)] Failure to report upset or breakdown of air pollution 

control equipment, or an emission limit violation; 
lgl [ (h) ] Violation of a viork practice requirement for asbestos 

abatement projects which are not likely to result in public exposure to 
asbestos or release of asbestos into the environment; 

ihH (i)] Improper storage of friable asbestos material or 
asbestos-containing waste material from an asbestos abatement project which 
is not likely to result in public exposure to asbestos or release of 
asbestos into the environment; 

ill [ (j) ] Violation of a disposal requirement for asbestos
containing waste material which is not likely to result in public exposure 
to asbestos or release of asbestos to the environment; 

ill[ (k)] Conduct of an asbestos abatement project by a contractor 
not licensed as an asbestos abatement contractor; 

ill[ (1)] Failure to provide notification of an asbestos abatement 
project; 

ill [ (m) ] Failure to display pennanent labels on a certified 
woodstove; 

iIDl[ (n)] [Aey] [a]b].teration of a certified woodstove pennanent 
label; 

Cnl tkttj Failure to use vapor control equipment when transferring 

Coltft;»-t Failure to file a Notice of Construction or pennit 
application; 

13 
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lpl tkfrt Failure to submit a report or plan as required by 
pennit; 

Cglttrrt Failure to actively extinguish all flames and major 
smoke sources from open field burning when prohibition conditions are 
:imposed by the Department or when instructed to do so by an agent or employe 
of the Department p;,tielM::i:err-e~~~:b:emeire-e~ E!h@tel,--*6-;
Bw:i:el:eft-~:i:ft;i;m-l:e epen t<ieM~~~~}ass-:i:-:fiecl;t; 

Crltfstt causing or allowing a propane flaming operation to be 
conducted in a manner which causes or allows an open flame to be sustained; 

_(fil ( (o)] Any other violation related to air quality which poses 
a moderate risk of haDn to public health or the envirornnent. 

(3) Class Three: 
((a) Failure to file a Notice of Construction or permit 

application;] 
( (b) Failure to report as a condition of a compliance order or 

permit; J 
ill [ (c)] Illegal open burning. including stack burning. which 

poses a minor risk of haDn to public health or the environment [(Any] 
tv-J:tielM:iert-e:f-a-~~-:Eer ej!lel 1-mm~-e:f-yfl'?li-clebrifrj; 

M [ (d)] Iltlproper notification of an asbestos abatement project; 
ill ( (e)] Failure to comply with asbestos abatement certification, 

licensing, certification, or a=editation requirements not elsewhere 
classified; 

ill ( (f)] Failure to display a temporary label on a certified wood 
stcve; 

( (g) Failure to notify Department of an emission limit violation 
on a timely basis;] 

( (h) Failure to submit annual or monthly reports required by rule 
or permit;] 

Cel Violation of any other requirement of OAR Chapter 340, 
Division 26 pertaining to open field burning and propane flaming operations 
which is not otherwise classified; 

ill [ (i)] Any other violation related to air quality which poses a 
minor risk of haDn to public health or the envirornnent. 

tH± !ft-aeletieiert~-mrt~:::peMffl-Pre¥ieeel--ffl=:l:aw;-3!fft~ 
'17:taftEineJ eeit~~--i::he-~l:eeiert-e:f ffi'.lbseetiert-t:rt-e:f-el'<S--468-~ 
~:i:ft;i;m-t!e--i::he~-:fieM-mmiro-e:f~l-=€fm:i:ft~-sftftl-~ 
a;ssessecl hr ?:he Deeag i911Cflt:-a--ew:i:-l-:::peM:l±t-e:f:S-ZS-'.Eer eaeh aere-plaffi:ea 
~ 'l;o 'Elw ~:f:eE.~d 
(Statutory Authority: ORS CH 468) 

NOISE CONTROL CU\SSIFICATION OF VIOIATIONS 
340-12-052 
Violations pertaining to noise control shall be classified as follows: 

(1) Class One: 
(a) Violation of a commission or Department order or variance; 
M ((a)] Violations that exceed [daytime or night time ambient] 

noise standards by ten (10) decibels or more; 
ill [ (b)] Exceeding the ambient degradation rule by five (5) 

decibels or more; 
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[(c) Significant noise emission standards violations of either 
duration or magnitude due to sources or activities not likely to remain at 
the site of the violation;] 

[ (d) Arry violation of a Commission or Department order or 
variances; ] or 

(dl Failure to submit a compliance schedule required by OAR 340-
35-035 (2); 

(el Operating a motor sports vehicle without a properly 
installed or well-maintained muffler or exceeding the noise standards set 
forth in OAR 340-35-040(2); 

(fl Operating a new permanent motor sports facility without 
submitting and receiving approval of projected noise impact bcundaries; 

(g) Failure to provide access to premises or records; 
lhl Violation of motor racing curfews set forth in OAR 340-35-

040(6); 
ill [ (f)] Arry other violation related to noise control which poses 

a major risk of hann to public health or·the environment. 
(2) Class Two: 

(a) Violations [of ambient] that exceed noise standards [that are 
not subject to the Class One category and generally exceeding the standards] 
by three (3) decibels or more; 

(b) Advertising or offering to sell or selling an uncertified 
racing vehicle without displaying the required notice or obtaining a 
notarized affidavit of sale [Violations of emission standards and other 
regulatory requirements; J 

(c) Any other violation related to noise control which poses a 
moderate risk of hann to public health or the environment. 

(3) Class 'Ihree: 
(a) Violations that exceed noise standards by one (1) or two (2) 

decibels; [Activities that threaten or potentially threaten to violate rules 
and standards; J 

[ (b) Failure to meet administrative requirements that have no 
direct impact on the public health, welfare, or environment; J 

[(c) Single violations of noise standards that are not likely to 
be repeated;] 

ili [ (d)] Any other violation of related to noise control which 
poses a minor risk of hann to public health or the environment. 
(Statutory Authority: ORS a:! 467 & 468) 

WATER QUALITY CU\SSIFICATION OF VIOIATIONS 
340-12-055 
Violations pertaining to water quality shall be classified as follows: 

(1) Class One: 
(a) [Any] [v]Yiolation of a Commission or Department Order; 
(b) [Any] [i]lntentional unauthorized discharge§; 
(c) [Any] [n]Negligent spill§ which pose[s] a major risk of [or] 

hann to public health or the environment; 
(d) [Any] [w]Naste discharge permit limitation violation§ which 

pose[s] a major risk of hann to public health or the environment; 
(e) [Arry] [d].Qischarge of waste to surface waters without first 

obtaining a National Pollutant Discharge Elimination System Pennit; 
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(f) [Any] [f]failure to immediately notify of spill or upset 
condition which results in an unpennitted discharge to public waters; 

(g) [Any] [v]:l[iolation of a pennit compliance schedule [in a 
pennit]; 

(hl Failure to provide access to premises or records; 
(il Failure of any ship carrying oil to have financial assurance 

as required in ORS 468.780 to 468.815 or rules adqpted thereunder; 
ill [ (h) ] Any other violation related to water quality which poses 

a major risk of hann to public health or the envirornnent. 
(2) Class Two: 

(a) [Any] [w]Naste discharge pennit limitation violatiorl§ which 
pose[s] a moderate risk of hann to public health or the envirornnent; 

(b) [Any] [o]Qperation of a disposal system without first 
obtaining aWater Pollution-Control Facility Permit; 

(c) Negligent spills which rose a moderate risk of ham to 
public health or the envirornnent; 

ill [ (c)] [Any] [f]failure to submit a report or plan as required 
by pennit or license; 

(el Failure by any ship carrying oil to keep documentation of 
financial assurance on board or on file with the Department as required by 
ORS 468.780 to 468.815 or rules adopted thereunder; 

ill [ (d)] Any other violation related to water quality which poses 
a moderate risk of hann to public health or the envirornnent. 

( 3 ) Class 'Ihree: 
(a) [Any] [f]failure to submit a discharge monitoring report 

(IMR) on tillle; 
(b) [Any] [f]failure to submit a completed IMR; 
(c) Negligent spills which rose a minor risk of hann to Public 

health or the envirornnent; 
ill [ (c)] [Any] [v]Yiolation of a waste discharge pennit 

limitation which poses a minor risk of hann to public health or the 
environment; 

lfil [ (d)] Any other violation related to water quality which poses 
a minor risk of hann to public health or the envirornnent. ·· 
(Statutory Authority: ORS Qi 468) 

ON-SITE SEWAGE DISFOSAL CIASSIFICATION OF VIOIATIONS 
340-12-060 
Violations pertaining to on-site Sewage Disposal shall be classified as 
follows: 

(1) Class one: 
(a) Violation of a Commission or Department order; 

_(Q}_[ (a)] Perfonning, advertising or representing one's self as 
being in the business of perfonning sewage disposal services without first 
obtaining and maintaining a =ent sewage disposal service license from the 
Department, except as provided by statute or rule; 

ill [ (b) J Installing or causing to be installed an on-site sewage 
disposal system or any part thereof, without first obtaining a pennit from 
the Agent; 
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lfil[ (c)] Disposing of septic tank, holding tank, chemical toilet, 
privy or other treatment facility contents in a manner or location not 
authorized by the Department; 

( (d) Installing or causing to be installed a nonwater-carried 
waste disposal facility without first obtaining written approval from the 
Agent therefor; ] 

( (e) Operating or using an on-site sewage disposal system which 
is failing by discharging sewage or effluent onto the ground surface or into 
surface public waters; ] 

( (f) Failing to connect all plumbing fixtures from which sewage is 
or may be discharged to a Department approved system;] 

( (g) Arrj violation of a Commission or Department order;] 
Cel Failure to provide access to premises or records; 
ill [ (h) ] Arrj other violation related to on-site sewage disposal 

which poses a major risk of hann to public health, welfare, safety or the 
ernrironrnent. 

(2) Class Two: 
(a) Installing or causing to be installed an on-site sewage 

disposal system, or any part thereof, which fails to meet the requirements 
for satisfactory completion within thirty (30) days after written 
notification or posting of a Correction Notice at the site; 

(b) Operating or using a nonwater-carried waste disposal 
facility without first obtaining a letter of authorization from the Agent 
therefore; 

(c) Operating or using a newly constructed, altered or repaired 
on-site sewage disposal system, or part thereof, without first obtaining a 
Certificate of Satisfactory Completion from the Agent, except as provided by 
statute or rule; 

(d) As a licensed sewage disposal seJ:Vice worker, provides any 
sewage disposal seJ:Vice in violation of the rules of the Commission; 

(e) Failing to obtain an authorization notice from the agent 
prior to affecting change to a dwelling or commercial facility that results 
in the potential in=ease in the projected peak sewage flow from the 
dwelling or commercial facility in excess of the sewage disposal systems 
peak design flow. 

(f) Ilistalling or causing to be installed a nonwater-carried 
waste disposal facility without first obtaining written approval from the 
Agent therefor; 

Cgl Failing to connect all plumbing fixtures from which sewage is 
or may be discharged to a Department approved system; 

(hl Operating or using an on-site sewage disposal svstem which is 
failing by discharging sewage or effluent onto the ground surface or into 
surface public water; 

ill [ (f)] Any other violation related to on-site sewage disposal 
which poses a moderate risk of hann to public health, welfare, safety or the 
ernrirornnent. 

(3) Class Three: 
(a) In situations where the sewage disposal system design flow is 

not exceeded, placing an existing system into seJ:Vice, or changing the 
dwelling or type of commercial facility, without first obtaining an 
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authorization notice f=n the agent, except as othei:wise provided by rule or 
statute; 

(b) Any other violation related to on-site sewage disposal which 
poses a minor risk of hann to public health, welfare, safety or the 
envirornnent. · 
(Statuto:ry Authority: ORS crr 468) 

SOLID WASTE MANAGEMENT CIASSIFICATION OF VIOIATIONS 
340-12-065 
Violations pertaining to the management and disposal of solid waste shall be 
classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department Order; 
Tul [ (a) ] Establishing, expanding, maintaining or operating a 

disposal site without first obtaining a pennit; 
ill[ (b)] (Any] [v]Yiolation of the freeboard lilnit or actual 

overflow of a sewage sludge or leachate lagoon; 
lfil[ (c)] [Any] [v]Yiolation of the landfill methane gas 

concentration standards; 
ill[ (d)] [Any] [i]Jmpainnent of the beneficial use(s) of an 

aquifer beyond the solid waste bounda:ry or an alternative bounda:ry specified 
by the Departl!lent; 

fil[(e)] [Any] [d]J;leviation f=n the approved facility plans 
which results in a potential or actual safety hazard, public health hazard 
or damage to the envirornnent; · 

lgl [ (f)] [Any] [f]failure to properly maintain gas or leachate 
control facilities; 

ihl [ (g)] [Any] [f]failure to comply with the requirements for 
:i.rnrnediate and final cover; 

[ (h) Violation of a commission or Departl!lent Order;] 
(il Violation of a coropliance schedule contained in a solid waste 

disposal or closure pennit; 
(j) Failure to provide access to premises or records; 
ill [ (i)] Any other violation related to the management and 

disposal of solid waste which poses a major risk to public health or the 
envirornnent. 

(2) Class '!We: 
(a) [Any] 
(b) [Any] 
(c) (Any] 
(d) [Any] 

drainage; 

[f]failure to comply with the required cover schedule; 
[f]failure to comply with working face size lilnits; 
[f]failure to adequately control access; 
[f]failure to adequately control surface water 

(e) (Any] [f]failure to adequately protect and maintain 
monitoring wells; 

(f) [Any] [f]failure to properly collect and analyze required 
water or gas samples; 

(g) Violation of a condition or term of a Letter of 
Authorization; [Any failure to comply with a compliance schedule contained 
in a solid waste disposal closure pennit;] 
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(h) Any other violation related to the management an:1 disposal of 
solid waste which poses a mc:x:lerate risk of hann to public health or the 
environment. 

(3) Class 'Ihree: 
(a) (Any] [f].Eailure to submit self-monitoring reports in a 

timely manner; 
(b) [Any] [f].Eailure to submit a pennit renewal application in a 

timely manner; 
(c) [Any] [f].Eailure to submit required pennit fees in a timely 

manner; 
(d) [Any] [f].Eailure to post required or adequate signs [or 

failure to post adequate signs]; 
(e) [Any] [f].Eailure to adequately control litter; 
(f) [Any] [f].Eailure to comply with recycling requirements; 
(g) Any other violation related to the management an:1 disposal of 

solid waste which poses a minor risk of hann to public health or the 
environment. 
(S"tfltutory Authority: ORS CH 459) 

SOLID WASTE TIRE MANAGEMENT CLl\SSIFICATION OF VIOIATIONS 
340-12-066 
Violations pertaining to the storage, transportation an:1 management of waste 
tires shall be classified as follows: 

(1) Class One: 
(a) Violation of a Commission or Department order; 
[(a)] Establishing, expanding or operating a waste tire 

storage site without first obtaining a pennit; J 
(b) Disposing of waste tires at an unauthorized site; 
(c) [Any] violation of the compliance schedule or fire safety 

requirements of a waste tire storage site pennit; 
(d) Hauling waste tires [Performing], or advertising or 

representing one's self as being in the business of [performing services as J 
a waste tire carrier without first obtaining [an:l maintaining] a [=ent] 
waste tire carrier pennit [fem] from the Department[, except as provided by 
statute or rule] ; 

. (e) Hiring or otherwise using an unpennitted waste tire carrier 
to transport waste tires [ , except as provided by statute or rule] ; 

(f) Failure to provide access to premises or records; [Any 
violation of a Corrnnission or Department order;] 

(g) Any other violation related to the storage, transportation 
or management of waste tires which poses a major risk of hann to public 
health or the environment. 

( 2) Class 1Wo: 
(a) [Any] [v]Yiolation of a waste tire storage site or waste tire 

carrier pennit other than a specified Class One or Class Three violation; 
(bl Establishing, expanding, or opera.ting a waste tire storage 

site without first obtaining a permit; 
ill [ (b) ] Any other violation related to the storage, 

transportation or management of waste tires which poses a mc:x:lerate risk of 
hann to public health or the environment. 
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(3) Class Three: 
(a) (Any] [f]lailure to submit required annual reports in a 

timely manner; 
(b) 
(c) 
(d) 

timely manner; 

(Any] 
(Any] 
(Any] 

[f]lailure to keep required records on use of vehicles; 
[f]lailure to post required signs; 
[f]lailure to submit a permit renewal application in a 

(e) (Any] [f]lailure to submit permit fees in a timely manner; 
(f) Any other violation related to the storage, transportation or 

management of waste tires which poses a minor risk of harm to public health 
or the environment. 
(Statutory AUthority: ORS Qi 459) 

UNDERGROUND STORAGE TANK CIASSIFICATION OF VIOIATIONS 
340-12-067 
Violations pertaining to Underground Storage Tanks shall be classified as 
follows: 

(1) Class One: 
(a) Violation of a Commission or Deparbnent Order; 
m [(a) l (Any] [f];i:ailure to promptly report a release from an 

underground storage tank which poses a major risk of harm to public health 
or the environment; 

1Ql [ (b)] [Any] [f]lailure to initiate the investigation or 
cleanup of a release from an underground storage tank which poses a major 
risk of harm to public health or the environment; 

ldl Failure to prevent a release which poses a major risk of harm 
to public health or the environment; 

ill [ (c) J Placement of a regulated material into an unpermitted 
underground storage tank; 

ill [ (d) J Installation of an underground storage tank in violation 
of the standards or procedures adopted by the Department; 

((e) Violation of a Commission or Department Order;] 
_(gl [ (f)] Providing installation, retrofitting, decommissioning or 

testing services on an underground storage tank without first registering or 
obtaining an underground storage tank service providers license; 

.ihl [ (g) J Providing supervision of the installation, retrofitting, 
decommissioning or testing of an underground storage tank without first 
obtaining an underground storage tank supervisors license; 

lil Failure to submit required reports from the investigation or 
cleanup of a release which poses a major risk of harm to public health or 
the environment; 

Cjl Failure to provide access to premises or records; 
ill [ (h) J Any other violation related to underground storage tanks 

which poses a major risk of harm to public health and the environment. 
(2) Class Two: 

Cal Failure to promptly report a release from an underground 
storage tank which poses a moderate risk of harm to public health or the 
environment; · 

(bl Failure to initiate investigation or cleanup of a release 
which poses a moderate risk of harm to public health or the environment; 
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M [ (a) ] Failure to prevent a relea5e which poses a moderate risk 
of ham to ooblic health or the environment; 

Cdl Failure to submit required reports from the investigation or 
cleanup of a release which poses a moderate risk of ham to public heal th or 
the envirornnent; 

ill [ (b)] Failure to conduct required underground storage tank 
monitoring and testing activities; 

ill [ (c)] Failure to confol:l!l to operational standards for 
underground storage tanks and leak detection systems; 

l9l [ (d)] [Any] [f]Failure to obtain a permit prior to the 
installation or operation of an underground storage tank; 

ill [ (e)] Failure to properly decommission an underground storage 
tank; 

ill [ (f)] Providing installation, retrofitting, decommissioning or 
testing services on an regulated underground storage tank that does not have 
a permit; 

ill [ (g)] Failure by a seller or distributor to obtain the tank 
permit number prior to depositing product into the underground storage tank 
or failure to maintain a record of the permit numbers; 

ill [ (h)] Allowing the installation, retrofitting, decommissioning 
or testing by any person not licensed by the department; 

ill [ (i)] Any other violation related to underground storage tanks 
with poses a moderate risk of ham to public health or the environment. 

( 3) Class Three: 
Cal Failure to promptly report a release from an underground 

storage tank which poses a minor risk of ha= to public health or the 
envirornnent; 

(bl Failure to initiate investigation or cleanup of a release 
which poses a minor risk of ham to public heal th or the envirornnent; 

(cl Failure to prevent a release which poses a minor risk of ham 
to public health or the envirornnent; 

Cdl Failure to submit required reports from the investigation or 
cleanup of a release which poses a minor risk of ham to public health or 
the envirornnent; 

ill [(a)] Failure to submit an application for a new permit when 
an underground storage tank is acquired by a new owner; 

ill [ (b)] Failure of a tank seller or product distributor to 
notify a tank owner or operator of the Department's permit requirements; 

l9l [ (c)] Decommissioning an underground storage tank without 
first providing written notification to the Department; 

ill [ (d)] Failure to provide information to the Department 
regarding the contents of an underground storage tank; 

ill [ (e)] Failure to maintain adequate decommissioning records; 
ill [ (f)] Failure by the tank owner to provide the permit number 

to persons depositing product into the underground storage tank; 
ill [ (g)] Any other violation related to underground storage tanks 

which poses a minor risk of ham to public health and the envirornnent. 
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[ ( 4) Whenever an underground storage tank fee is due and owing under 
ORS 466.785 or 466.795, the Director may issue a civil penalty not less 
twenty-five dollars {$25) nor more than one hundred dollars ($100) for each 
day the fee is due and owing.] 
(Statutory Authority: ORS Chapter 466) 

HAZAR!XlUS WASTE MANAGEMENT AND DISFOSAL CIASSIFICATION OF VIOLATIONS 
340-12-068 
Violations pertaining to the management and disposal of hazardous waste 
shall be classified as follows: 

(1) Class one: 
(a) Violation of a Department or Commission order; 
fil [ (a) ] Failure to can:y out waste analysis for a waste stream 

or to properly apply "lmowledge of process"; 
ill[ (b)] Operating a storage, treatment or disposal facility 

(TSD) without a permit or without meeting the requirements of OAR 340-105-
010 {2) (a) ; 

_(fil[ (c)] Failure to comply with the ninety (90) day storage limit 
by a fully regulated generator where there is a gross deviation from the 
requirement; 

_(fil[ (d)] Shipment of hazardous waste without a manifest; 
ill[ (e)] Systematic failure of a generator to comply with the 

manifest system requirements; 
_(gl[ (f)] Failure to satisfy manifest discrepancy reporting 

requirements; 
.!hH (g)] Failure to prevent the unlmown entry or prevent the 

possibility of the unauthorized entry of persons or livestock into the waste 
management area of a TSD facility; 

ill[ (h)] Failure to properly handle ignitable, reactive, or 
incompatible wastes as required under 40 CFR Part 264 and 265.17(b) (1), (2), 
(3)' (4) and (5); 

ill[ (i) l 
ill[ (j) l 

restrictions; 

Illegal disposal of hazardous waste; 
Disposal of waste in violation of the land disposal 

ill [ (k) ] Mixing, solidifying, or othei:wise diluting waste to 
circumvent land disposal restrictions; 

.il!U.[ (1)] Incorrectly certifying a waste for disposal/treatment in 
violation of the land disposal restrictions; 

..(nl[(m)] Failure to submit notifications/certifications as 
required by land disposal restrictions; 

...(Q)_[ (n)] Failure to comply with the tank certification 
requirements r 

_(fil[ (o)] Failure of an owner/operator of a TSD facility to have 
closure andjor post closure plan andjor cost estimates; 

_(gl [ (p)] Failure of an owner/operator of a TSD facility to retain 
an independent registered professional engineer to oversee closure 
activities and certify conformance with an approved closure plan; 

..(tl [ ( q) ] Failure to establish or maintain financial assurance for 
closure andjor post closure care; 
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lfil[ (r)] Systematic failure to conduct unit specific and general 
inspections as required or to correct hazardous conditions discovered during 
those inspections; 

ill[ (s)] Failure to follow emergency procedures contained in 
response plan when failure could result in serious hann; 

.!YH (t)] Storage of hazardous waste in containers which are 
leaking or present a threat of release; 

1Yl [ (u) ] Systematic failure to follow container labeling 
requirements or lack of knowledge of container contents; 

M [ (v) ] Failure to label hazardous waste containers where such 
failure could cause an inappropriate response to a SPill or leak and 
substantial hann to public health or the environment; 

Pennit; 

ill[ (w)] Failure to elate containers with a=nnulation elate; 
.!Yl[ (x)] Failure to comply with the export requirements; 
[ (y) Violation of a Deparbnent or Commission order;] 
(z) Violation of a Final Status Hazardous Waste Management 

(aa) Systematic failure to comply with OAR 340-102-041, generator 
quarterly reporting requirements; 

(bb) Systematic failure to comply with OAR 340-104-075, Treabnent, 
Storage, Disposal and Recycling facility periodic reporting requirements; 

<=l Construct or operate a new treabnent, storage or disposal 
facility without first obtaining a permit; 

(dd) Installation of inadequate groundwater monitoring wells such 
that detection of hazardous waste or hazardous constituents that migrate 
from the waste management area cannot be immediately be detected; 

(ee) Failure to install any groundwater monitoring wells; 
(ff) Failure to develop and follow a grouncIWater sampling and 

analysis plan using proper techniques and procedures; 
(gg) Failure to provide access to premises or records; 
lhhl [ (gg)] Any other violation related to the generation, 

management and disposal of hazardous waste which poses a niajor risk of hann 
to public health or the environment. 

(2) Any other violation pertaining to the generation, management and 
disposal of hazardous waste which is either not specifically listed as, or 
otherwise meets the =iteria for, a Class One violation is considered a 
Class 'I'wo violation. 

[ ( 3) Any person who has care, custody or control of a hazardous waste 
or a substance which would be a hazardous waste except for the fact that it 
is not discarded, useless or unwanted shall in= a civil penalty a=rding 
to the schedule set forth in this section for the destruction, due to 
contamination of food or water supply by such waste or substance, of any of 
the wildlife referred to in this section that are property of the state. 

(a) Each game mammal other than mountain sheep, mountain goat, 
elk or silver gray squirrel, $400. 

(b) Each mountain sheep or mountain goat, $3,500. 
(c) Each elk, $750. 
(d) Each silver gray squirrel, $10. 
(e) Each game bird other than wild turkey, $10. 
( f) Each wild turkey, $50. 
(g) Each game fish other than salmon or steelhead trout, $5. 
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(h) Each sallnon or steelhead trout, $125. 
(i) Each fur-bearing mammal other than bobcat or fisher, $50. 
(j) Each bobcat or fisher, $350. 
(k) Each specimen of any wildlife species whose survival is 

specified by the wildlife laws or the laws of the United states as 
threatened or endangered, $500. 

(1) Each specimen of any wildlife species othei:wise protected by 
the wildlife laws· or the laws of the United, but not othei:wise referred to 
in this section, $25.] 
(Statutory Authority: ORS CH 466) 

OIL AND HAZARIXJUS MATERIAL SPILL AND REIEASE CIASSIFICATION OF VIOLATIONS 
340-12-069 
Violations pertaining to spills or releases of oil or hazardous materials 
shall be classified as follows: .,, 

(1) Class One: 
(a) Violation of a Commission or Department order; 
(bl Failure to provide access to premises or records; 
M [ (a) ] Failure by any person having C11111ership or control over 

oil or hazardous materials to :immediately cleanup spills or releases or 
threatened spills or releases [as required by ORS 466.205, 466.645, 468. 795 
and OAR Chapter 340, Divisions 47 and 108]; · 

[ (b) Any violation of a Commission or Department order;] 
(d) Failure by any person having C11111ership or control over oil or 

hazardous materials to immediately report all spills or releases or 
threatened spills or releases in amounts greater than the reportable 
quantity; 

ill [ (c)] Any other violation related to the spill or release of 
oil or hazardous materials which poses a major risk of hann to public health 
or the environment. 

(2) Any other violation related to the spill or release of oil or 
hazardous materials which poses a moderate risk of hann to public health or 
the environment is a Class 'IWo violation. 

[Class Two: 
(a) Failure by any person having C11111ership or control over oil or 

hazardous materials to :immediately report all spills or releases or 
threatened spills or releases in amounts greater than the reportable 
quantity listed in OAR 340-108-010 to the Oregon Emergency Management 
Division; 

(b) Any other violation related to the spill or release of oil or 
hazardous materials which poses a moderate risk of hann to public health or 
the environment.] 

(3) Any other violation related to the spill or release of oil or 
hazardous materials which poses a minor risk of hann to public health or the 
environment is a Class Three violation. 

[Class Three: 
(a) Any other violation pertaining to the spill or release of oil 

or hazardous materials which poses a minor risk of hann to public heal th or 
the environment. ] 
(Statutory Authority: ORS CH 466) 
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PCB CTASSIFICATION OF VIOIATIONS 
340-12-071 
Violations pertaining to the management and disposal of polychlorinated 
biphenyls (PCB) shall be classified as follows: 

(1) Class One: 
(a) Violation of a Conunission or Department Order; 
l!21[ (a)] Treating or disposing of PCBs anywhere other than at a 

permitted PCB disposal facility: 
ill [ (b) ] Establishing, constructing or operating a PCB disposal 

facility without first obtaining a permit; 
((c) Any violation of an order issued by the Conunission or the 

Department; l 
(dl Failure to provide access to premises or records; 
ill [ (d)] Any other violation related to the management and 

disposal of PCBs which poses a major risk of hann to public health or the 
envirornnent. 

(2) Class Two: 
(a) Violating (any] _g condition of a PCB disposal facility 

permit; 
(b) Any other violation related to the management and disposal of 

PCBs which poses a moderate risk of hann to public health or the 
envirornnent. 

(3) Arw other violation related to the management and disposal of PCBs 
which poses a minor risk of ham to public health or the envirornnent is a 
Class ~ violation. 

[Class Three: 
(a) Any other violation related to the management and disposal of 

PCBs which poses a minor risk of hann to public health or the envirornnent.] 
(Statuto:ry Authority: ORS Chapter 466) 

ENVIRONMENTAL CIEl\NUP CIASSIFICATION OF VIOIATIONS 
340-12-073 
Violations of ORS 466.540 through 466.590 and related rules or orders 
pertaining to envirornnental cleanup shall be classified as follow: 

(1) Class One: 
(al Violation of a Commission or Department order; 
(bl Failure to provide access to premises or records; 
((a) Failure to allow ent:ry under ORS 466.565(2) ;] 
[ (b) Violation of an order requiring remedial action;] 
[ (c) Violation of an order requiring removal action;] 
ill [ (d)] Any other violation related to envirornnental cleanup 

which poses a major risk of hann to public health or the envirornnent. 
(2) Class Two: 

(a) Failure to provide information under ORS 466.565(1); 
[ (b) Violation of an order requiring a Remedial Investigation/ 

Feasibility Study;] 
l!2l [ (c)] Any other violation related to envirornnental cleanup 

which poses a moderate risk of hann to public health or the envirornnent. 
(3) Arw other violation related to envirornnental cleanup which poses a 

minor risk of ham to public health or the envirornnent is a Class ~ 
violation. 
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[Class Three: 
(a) Violation of an order requiring a prel:i.roinary assessment; 
(b) Any other violation related to emiironmental cleanup which 

poses a minor risk of hann to public health or the environment.] 
(Statutory Authority: ORS Chapter 466) 

SCOPE OF APPLICABILITY' 
340-12-080 
[The a]~ts to OAR 340-12-026 to 12-080 shall only apply to formal 
enforcement actions issued by the Department on or after the effective date 
of such amendments and not to any contested cases pending or formal 
enforcement actions issued prior to the effective date of such amendments. 
Any contested cases pending or 'formal enforcement actions issued prior to 
the effective date of [the] fillY amendments shall be subject to OAR [340-12-
030] 340-12-026 to [12-073] 340-12-080 as prior to amendment. 



S1'ATEMEN1' OF NEED F\'.lR R£JI»lAKING 

A'ITACHMENT B 
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Pursuant to ORS 183.335(1), this statement provides infornation on 
Erwironmental Quality Commission's intended action to adopt a :rule. 

(1) Legal Authority: 

ORS 468.130 requires the Commission to adopt civil penalty schedules in 
order to effectuate its civil penalty authority. 

Senate Bill 1038 authorizes the Department to seek civil penalties for 
violations. related to the failure of a ship carrying oil to have financial 
assurance. 

House Bill 3493 authorizes the Department to seek civil penalties in the 
amount commensurate to damage caused by a willful! or negligent oil spill. 

(2) Need for Rule: 

On March 3, 1989, the Commission adopted :rules which codified the 
Department's enforcement policy and drastically changed the Department's 
civil penalty detertemination procedures. At that time, the Commission 
requested that the Department report within in six months on how the new 
:rules were working and on the need for any changes. The Department reported 
to the Commission on october 19, 1989. The proposed revisions are based on 
the Department's experience in working with the :rules. 

( 3) Principal r::ocuments Relied Upon: 

Senate Bill 1038; House Bill 3493; ORS Chapters 454, 459, 466, and 468; 
Report to the Erwironmental Quality Commission, october 19, 1989. These 
documents are available for review at the Department of Erwironmental 
Quality, Regional Operations, 10th floor, 811 SW sixth Avenue, Portland, OR 
97204. 

The proposed :rule does not affect land use as defined in the Department's 
coordination program approved by the land Conservation and Development 
Commission. 

Yone c. McNally 
229-5152 
January 31, 1990 
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FISCAL AND ECONOMIC IMPACT STATEMENT 

Attachment c 
Agenda Item J 
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The newly proposed rules, as the current rules, would have no 
direct fiscal or economic impact on individuals, public entities, 
and small and large businesses as the adoption of these rules set 
forth the procedure that Department is to follow. The adoption of 
these rules, by itself, will not require the expenditure of funds 
by any group within the regulated community as these rules do not 
require an affirmative act in order to come into compliance. The 
rules do not place any additional duties on the regulated 
communities in order to maintain compliance. There is no fiscal 
or economic on small business as a result of these rules. 

The fiscal and economic impact of the proposed rules will 
come into play when a violation occurs. The actual fiscal impact 
would then depend on the type of violation, its seriousness and 
other factors including the violator's compliance history. In 
many instances, a violation would result in no fiscal impact as a 
civil penalty would not be assessed due to advance notice 
requirements. Thus, the fiscal and economic impact of the 
proposed rules would be highly individualized depending on the 
type of violation and the circumstances surrounding it. Depending 
on the activity engaged in, the total fiscal impact would be no 
greater than $500 or $10,000 per day of violation. 

The fiscal and economic impact on small business would also 
be individualized. A small business is treated the same as all 
other regulated entities, including individuals, under these 
rules. Thus, a small business would only be affected if a 
violation warranted a civil penalty. The economic condition of 
each entity receiving a civil penalty is taken consideration when 
determining the penalty amount. 

Yone c. McNally 
229-5152 
January 31, 1990 
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IIDiaIBD RE.VISICN OF OREr;cJN AI:MINISrnATIVE RUllS OlAPI'ER 340, DIVISICN 12, 
CIVIL PENAilIY RUllS 

WHO IS 
AF'F:ECl'ED: 

WHAT IS 
IIDiaIBD: 

NJl'ICE OF rom:J:C HEARING 

Date Prepared: 
Hearing Date: 
Comments Due: 

October 29, 1989 
Januacy 8, 1990 
Januacy 16, 1990 

People to whom Oregon's air quality, noise pollution, 
water quality, solid waste, on-site sewage disposal and. 
hazardous waste and ll'aterials regulations ll'aY apply. 

'Ihe. DEQ is proposing to revise the civil penalty rules, OAR 
340-12-026 through 12-080. 

WHAT ARE 'lllE ~1~. -~Prooo==,,s,,,ed=-,,,S.,,,ta,,t,,,e"'--'Rul=.,e'--"-R"'ev"""'is"'1"'' o,,,ns=: 
IITGHLIG!Il'S: 

>'Ihe application of the Department's enforcement policy 
and civil penalty procedures to field burning 
violations. 
>'Ihe classification of violations related to the 
transporting of oil by ships which fail to obtain 
financial assurance as required by Senate Bill 1038. 
>'Ihe authority to assess civil penalties in the amount 
cornrnerisurate with dall'age caused by willful or negligent 
oil spills as authorized by House Bill 3493. 

Copies of the complete proposed rule package ll'aY be obtained 
from the Regional Operations Division, Enforcement, in 
Portland (811 S.W. Sixth Avenue, Tenth Floor) or the regional 
office nearest you. For further info:anation, contact Van A. 
Kollias at 229-6232. 

A public hearing will be held before a hearings officer at: 

2:00 p.m. 
Friday, Januacy 8, 1990 
DEQ Offices, Fourth Floor 
811 S.W. Sixth Avenue, Portland, Oregon 

Oral and written comments will be accepted at the public 
hearing. Written comments ll'aY be sent to the DEQ Enforcement 
Section, 811 S.W. Sixth Avenue, Tenth Floor, Portland, OR 
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WHAT IS 'llIE 
NEXT STEP:. 

divl2pn2 

. A'ITAOiMENT D 
Agenda Item J 
3/2/90 EQC Meeting 

97204. Written comments must be received no later than 5:00 
p.m., Januacy 16, 1990. 

After public hearing, the Envirornnental Quality Commission 
nay adopt rule amendments identical to the proposed 
amendments, adopt modified rule amendments on the same 
subject natter, or decline to act. The Commission's 
deliberation nay come on Februacy 23, 1990, as part of the 
agenda of the regularly scheduled Commission meeting. 
A Statement of Need, Fiscal and Economic Impact Statement, 
and I.and Use Consistency Statement are attached to this 
notice. 
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To: 

From: 

Subject: 

Envirorunental Quality Commission -j..~~ 

Nancy L. Hogan, Hearings Officerifl~ 

Agenda Item J, March 2, 1990 EQC Meeting 

Attachment G 

Hearings Officer's Report on Proposed Revisions to Oregon 
Administrative Rule Chapter 340, Division 12, Enforcement Policy 
and civil Procedures 

Public hearings were held at 2:00 p.m. on Friday, January 5, 1990 and 
Monday, January 8, 1990 to receive testimony concerning proposed changes to 
Chapter 340, Division 12, Civil Penalty Rules. '!he proposed changes were 
necessary to make Division 12 applicable to the field bur.n:i.ng program, to 
classify new violations in the areas of oil transport and oil spills and to 
make housekeeping changes. No testimony was received on January 5, 1990. 
Testimony was received on January 8, 1990 from interested people and is 
summarized below. 

Lee Poe, Chab:person of the North Portland Odor Abatement Committee, stated 
that odor should be considered a pollutant and not a nuisance; odor 
pollution is easier to measure than previously thought and is certainly 
easier to control than noise pollution; DEQ should consider the fiscal and 
economic iltpact that odor and noise have on the residential area of North 
Portland; and DEQ should also respond to the topic of livability for 
communities, keeping in mind the emotional and psychological effect that 
odors and noise have on citizens. 

Harry Demaray resubmitted written COllUllents submitted during the COllUllent 
period for. the previous revisions to Division 12 (adopted March 3, 1989), 
and provided oral testimony concerning additional changes. Mr. Demaray 
suggested changes to the Department's policy, definitions, and enforcement 
concerning oil spills. Mr. Demaray's written testimony is attached to this 
report. 

Midlael VeTilOl'l stated that the proposed rule changes should take into 
account air quality with regard to odor; the rules adopted on March 3, 1989 
side stepped House Bill 2931 which would have given the Department civil 
penalties by law with respect to odor violations; House Bill 2931 was 
defeated because Representative Ron Cease did not hold public hearings on 
the bill; DEQ' s in-house rules have never been used in North Portland; and 
DEQ and EQC should concern itself less with the interests of industry and 
more with the envirorunental interests of the state. 

No further testimony was offered. The public hearing record was closed at 
3:15 p.m. The record was left open to receive written COllUllents until 5 
p.m., January 16, 1990. 
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SUMMARY AND RESPONSE TO WRITTEN COMMENTS 
AND COMMENTS RECEIVED AT THE PUBLIC HEARING 

OAR 340-12-026 POLICY 

Comment: Environmental Quality Commission should determine 
whether civil penalties should be assessed. 

Harry Demaray commented that an additional section be added to the 
rules which requires the Environmental Quality commission (EQC) to 
review all enforcement referrals for which Department staff 
recommended a civil penalty but for which no penalty was issued. 
This section would authorize the EQC to determine whether the 
Department should assess a civil penalty. 

Response: 

The Department believes that such a practice would violate due 
process of law. The EQC acts as the appeal body for all civil 
penalties issued by the Department. Due process guarantees an 
impartial body for purposes of appeal. If the EQC were given the 
authority to decide whether penalties should be issued, that 
authority would interfere with its ability to act as an impartial 
appeals body. 

OAR 340-12-030 DEFINITIONS 

Comment: Changes to "intentional" and "flagrant". 

Mr. Demaray commented that the Department should change the 
definition of "flagrant" to include situations where reasonable 
knowledge of the law could be inferred. Mr. Demaray also proposed 
that the Department not make any changes to the definition of 
"intentional". 

Response: 

While the Department agrees that ignorance of the law is no 
excuse, the Department proposes not to make any changes to the 
definition of "flagrant". Under the Department's laws, a violator 
is strictly liable in most cases for any violations caused. The 
term "flagrant" has no purpose but to help the Department 
determine the amount of a penalty to assessed, not whether a 
penalty should be assessed. As it only applies to the amount of 
the penalty, the Department believes it should only be used in the 
worst situations where a violator has demonstrated utter disregard 
for the environment and the Department's authority. 
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The Department believes that it is necessary to change the 
definition of intentional. As explained in the Department's 
October, 1989 Report to the Commission (contained in Attachment 
I), it believes that the change is more in keeping with the civil 
nature of the Department's authority. The current definition 
comes from the Oregon Criminal Code and is more stringent than is 
necessary for the Department's purposes. The definition is also 
designed to cover narrow forms of conduct and thus does not work 
well when applied to the Department's laws where conduct is 
described in very broad terms. Experience with the current 
definition has determined that it is almost impossible to prove 
intent unless the violator specifically admits intent to violate 
the environmental laws. 

Comment: Changes to the definition of "Prior Violation". 

Mr. Demaray commented that the definition be changed to include 
any violation documented by the Department. Terrence Virnig of 

·Chem Security Systems, Inc., commented that the phrase be changed 
from "prior violation" to "prior significant action" and the 
definition changed to include formal enforcement actions that do 
not result in an admission of a violation by a respondent. 

Response: 

The Department disagrees with Mr. Demaray. The current definition 
includes only violations which have been established through the 
due process of law. The Department firmly believes that this is 
necessary before any violation can be used to elevate subsequent 
penalties. 

The Department agrees with changes proposed by Mr. Virnig and 
proposes to change the term to "prior significant actions" and 
change the definition to include formal enforcement actions 
regardless of whether a violation is admitted. This change will 
allow the Department the ability to count any prior civil penalty 
action or order in later civil penalty determinations. 

Comment: Definition of "Magnitude" lacks technical data and 
refinement. 

State Representative Cedric Hayden commented that the definition 
of "magnitude" is imprecise and requires a supporting technical 
framework. 

Response: 

The weakness of the term "magnitude" has been known to the 
Department since its proposal in November, 1988. To date, the 
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Department has found no better definition, nor have any been 
suggested. Attempts at a technically based definition have proved 
cumbersome at best because of the number of variables involved in 
determining magnitude in any given case. Thus, the current method 
the Department uses is one in which current cases are compared 
with similar past.cases in order to assure that findings of 
magnitude are consistent statewide. It is at this point that any 
technical data available is used to support the magnitude finding. 
For a further discussion, see Attachment J. 

OAR 340-12-040 PRIOR NOTICE AND EXCEPTIONS 

Comment: Change Language. 

Mr. Demaray commented that subsection (1) of this rule should be 
changed to read "Notice of Noi;icompliance" from "Notice of 
Violation". 

Response: 

A Notice of Noncompliance is a specific kind of enforcement action 
created by OAR 340-12-041(1) in order to better implement the 
Department's statutory mission. It is not statutorily created. 
The action described by OAR 340-12-040(1) is a legal requirement 
of Oregon Revised Statute (ORS) 468.125(1) in situations where the 
Department is not authorized to seek civil penalties without prior 
notice. The Department does not believe that the Notice of 
Noncompliance created by OAR 340-12-041(1) meets the requirements 
of OAR 340-12-040(1) or ORS 468.125(1) and does not constitute 
prior notice as described by this rule. Thus, the Department 
believes that changing the language of this rule as suggested 
would result in the confusion the Department was attempting to 
eliminate by changing the heading of the section. 

OAR 340-12-042 CIVIL PENALTY MATRICES 

comment: Use of the Matrix System. 

Mr. Hayden commented that the matrix system treats dissimilar 
violations similarly and should be weighted to reflect that some 
programs have more serious violations than others. Donald 
Haagensen, writing for the Oregon Seed Council, commented that the 
$10,000 matrix should be halved for field burning regulations. 
Mr. Haagensen .argues that a halving of the matrix would allow 
field burning penalties to remain at their "historical" level. 
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The Department believes that Division 12, as a whole, does 
represent a weighted enforcement system and recognizes that some 
violations represent more serious long range problems than others. 
The Department has statutory authority to seek civil penalties up 
to $10,000 in the areas listed under OAR 340-12-042(1). The 
Department believes that it is extremely important to exercise 
this authority to its full extent. The Department admits that 
since the matrix applies to all programs, it appears that 
violations which may have more serious long range effects are 
treated no more harshly than other violations. If one examines 
the specific classifications, if becomes clear that many 
violations, for example in the areas of hazardous waste and 
asbestos, are considered Class I violations even though there may 
be no tangible harm at the time the violation occurs. Violations 
in other areas regulated by the Department, especially air and 
water pollution, generally result in immediate harm. The 
Department believes that the enforcement procedures represent a 
weighted system because the classification system recognizes the 
existence of long term risk and treats them seriously before the 
harm becomes tangible. 

The Department disagrees that field burning violations should be 
covered by a separate matrix which halves the $10,000 matrix. The 
Department has the authority to seek civil penalties up to $10,000 
for field burning violations pursuant to ORS 468.140(3). It does 
not see any reason to treat the field burning industry any 
differently than any other regulated entity, including small 
business, other agriculturally based industries and individuals. 
Since March, 1989, civil penalties have increased in all areas 
covered by the $10,000 matrix. Prior to March, 1989, penalties 
issued to farmers engaged in confined animal feeding operations 
ranged between $1,500 and $2,500. After March, 1989, similar 
violations received penalties as high as $8,000. The Department 
recognized that Division 12 would result in higher penalties at 
the time the rules were originally proposed (Attachment J) . The 
Department also recognized that Division would have the same 
effect on field burning penalties (see page 3, Attachment I). 

OAR 340-12-045 CIVIL PENALTY DETERMINATION PROCEDURE 

Comment: Changes to the Prior Violation formula factor. 

Mr. Demaray commented that the prior violation formula factor 
contained in subsection (1) (c) (A) should not be changed to reflect 
the fact that a violator has not had any violations for at least 
three years. Mr. Demaray stated that he saw no reason to give 
violators credit for previously complying with the law. Mr. 
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Virnig of CSSI suggested changes in line with his comments 
outlined on page 2. 

Response: 

The Department fully discussed its reasoning for the changes to 
the Prior Violation formula factor in its October Report to the 
EQC. See pages G4 & G5, Attachment I for that discussion. 

As the Department has accepted Mr. Virnig's suggestions concerning 
changes to the definition of "Prior Violation", it also accepts 
his suggested changes for this section. See page 2 for a 
discussion of this issue. 

OAR 340-12-050 AIR QUALITY CLASSIFICATION OF VIOLATIONS. 

comment: Changes to the classifications. 

Mr. Demaray suggested several changes concerning the 
classification of open burning violations. He suggested elevating 
the open burning of construction and demolition debris to a Class 
I violation. He also suggested eliminating any reference to 
violations of open burning hardship permits. 

Mr. Haagensen commented that it is unfair to classify the failure 
of a grower to "readily demonstrate" a valid open field burning 
permit as a Class I violation. He also stated that the 
classification of a propane flaming operation which results in a 
visibility impairment on a roadway should require the impairment 
to be "significant" before it can be considered a Class I 
violation. He also stated that failure to actively extinguish an 
open field burn should be considered a Class II violation and all 
other unspecified field burning violations be considered Class III 
violations. 

Response: 

The Department agrees with Mr. Demaray concerning the open burning 
hardship permits. Mr. Demaray is correct that any violations of 
such permits are included under other general classifications and 
the Department proposes to delete this reference. 

The Department disagrees that the open burning of construction and 
demolition debris should be elevated to a Class I violation. The 
open burning of such waste is permissible in some areas and should 
not be treated as always presenting a major risk of harm. 
However, the Department does believe that the harm caused by open 
burning of any waste may be situational. Therefore, the 
Department proposes to place illegal open burning of any waste 
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under each class and make a determination in each case as to 
actual risk of harm. Thus, it will be possible for open burning 
of construction and demolition debris to be a Class I violation if 
such open burning results in a major risk of harm to public 
health or the environment. 

The Department agrees with Mr. Haagensen that the failure to 
"readily demonstrate" a valid open field burning permit should not 
be considered a Class I violation. A grower ~ither has a permit 
to burp, in which case the grower is in compliance, or the grower 
does not. It is the failure of the grower to register the field 
or obtain a permit that the Department is concerned with, not an 
individual grower's ability to produce one. The Department 
proposes to delete the phrase "readily demonstrate". 

OAR 340-26-045(1) (b) (F) makes it a violation for a propane 
burning operation 'to cause any visibility impairment on any 
roadway listed in OAR 837-110-080. The propane flaming operation 
rules do not make any reference to "significant" visibility 
impairments. Propane flaming operations are permitted to burn 
right next to roadways and can cause a significant amount of 
smoke. It is exactly because this rule is based on public safety 
that the Department considers it a Class I. 

The Department has traditionally treated "failure to actively 
extinguish" as a less serious violation than the open field 
burning of unregistered acreage or without a permit. Therefore, 
the Department agrees that such violations should be treated as a 
Class II. The Department also believes that it has articulated 
and classified the field burning violations of greatest 
significance and agree with Mr. Haagensen that all unspecified 
field burning violations be treated as Class III violations. 

OAR 340-12-068 HAZARDOUS WASTE CLASSIFICATION OF VIOLATIONS 

Comment: Hazardous waste needs Cl,ass III violations. 

Mr. Virnig commented that because the hazardous waste regulations 
have so may requirements, many of which are of an administrative 
nature and pose no environmental risk, a general Class III 
category should be created for hazardous waste. Mr. Virnig also 
commented that the classification of all hazardous waste facility 
permit violations as a Class I should be deleted so that risk of 
harm of any permit violation can be taken into account in each 
incident. 
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The Department received similar comments during its original 
proposal of Division 12. The Department responded to those 
comments at that time and still believe the response to be valid. 
For the full discussion, see page 12, Attachment J. 

GENERAL COMMENTS. 

Comment: Effect of Division on odor pollution. 

Lee Poe, Chairwoman of the North Portland Odor Abatement 
Committee, and Michael Vernon, a member of that organization ··•· 
presented oral testimony at public concerning how Division 12 
handles odor pollution. They commented that Division 12 should 
treat odors as seriously as any other pollutant regulated by the 
Department since Division 12 was adopted to sidestep proposed 
legislation intended to regulate odors. 

Response: 

The Department has the authority to assess civil penalties for up 
to $10,000 per day of each violation for violations related to air 
pollution. Currently, the Department regulates odor as a 
subcategory of air pollution. Division 12 classifies odor 
pollution violations as a Class II violation under the Air Quality 
Classification of Violations (OAR 340-12-050(2) (d)). The maximum 
penalty for a single Class II violation under the Department's 
penalty determination system would be $7,800. 

The Division 12 which currently governs the Department's 
enforcement and civil penalty determination procedures were 
originally proposed to the EQC in November, 1988. The proposal 
came out of an issue paper on enforcement presented to the EQC in 
August, 1988. Division 12 was developed under existing statutory 
authority and not in conjunction with or in lieu of any 
legislation proposed during the 1989 Legislative Session. 
Division 12 governs the Department's enforcement procedure and 
civil penalty determination procedure. These are solely 
procedural rules. They do not affect the substantive 
requirements of other rules. If the Department lacks substantive 
rules or statutes in a given area, Division 12 has no affect. It 
only defines the procedure to be followed if a substantive rule is 
violated. Changes to Division 12 can not be used to make 
substantive changes to other areas of regulation. 

H - 7 



Attachment H 
Agenda Item J 
3/2/90 EQC Meeting 

Comment: Placement of Field Burning Rules into Division 12. 

State Representative Liz VanLeeuwen commented that she did not see 
any authority for moving field burning regulations into Division 
12 as the 1989 Oregon State Legislature passed no legislation 
effecting field burning. She commented that adopting higher 
civil penalties for field burning violations was contrary to the 
policy expressed in ORS 468.455 and further constrained an already 
over regulated industry. Ms. VanLeeuwen also commented that she 
saw no authority for adopting new regulations· concerning propane 
flaming operations. 

Floyd and Betty Jo Smith requested that field burning penalties 
not be increased. 

Response: 

The revision of Division 12 in 1989 did not stem from any new 
legislation. It came from existing law, ORS 468.090 through ORS 
468.140. As with all other areas of air pollution, the 
Department has had the authority to assess civil penalties of up 
to $10,000 per day of each violation for field burning violations 
since 1979. This is reflected in the penalty range system 
currently contained in OAR 340-26-025. When the revisions to 
Division 12 were drafted in late 1988, the Department consciously 
chose not to include field burning because of possible changes to 
that program during the 1989 legislative session. As no 
substantive changes to the Department's penalty authority 
occurred, the Department believes it is now necessary to apply the 
matrix system to field burning violations as well. The Department 
believes that this action is necessary to assure that the 
Department's enforcement program is applied in an equitable 
fashion to all its programs. 

Division 12 contains procedural rules governing the Department's 
enforcement program and the assessment of civil penalties. It 
does not and can not create any new violations or make any 
substantive changes to any program. The violations listed 
concerning propane flaming operations relate to substantive 
requirements contained in OAR 340-26-045, the Department's 
alternative method rules. 

Comment: Resubmittal of comments. 

Mr. Demaray resubmitted comments that he had submitted during the 
comment period for the Division 12 revisions adopted in March, 
1989. 
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The Department reviewed Mr. Demaray's comments prior to Division 
12's adoption in 1989. It responded to Mr. Demaray•s comments at 
that time' and still believe its responses to be valid. For a full 
discussion of Mr. Demaray•s comments and the Department's 
response, see Attachment J. 

Attachments: 

1. Written comments provided by Harry Demaray 

2. Written comments provided by Oregon State Representative 
Liz VanLeeuwen 

3. Written comments provided by Terrence Virnig of Chem 
Security Systems, Inc. 

4. Written comments provided by Don Haagensen of Schwabe, 
Williamson and Wyatt on behalf of the Oregon Seed 
Council 

5. Written comments provided Floyd and Betty Jo Smith 

6. Written comments provided Oregon state Representative 
Cedric L. Hayden 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: 

FROM: 

Nancy Hogan 
Enforcement Section 

Harry Demaray~ 4t 
SUBJECT: Proposed Revisions, OAR 340-12-

INTEROFFICE MEMO 

DATE: February 1, 1990 

The revisions I proposed by memo on February 28, 1989 are again submitted 
for your reconsideration. In my opinion, the reasons stated for rejection 
are not accurate or reasonable. 

A copy is attached. 

New proposed revisions follow, including one late addition. 

RY100249 



POLICY 

340-12-026 

(5) All enforcement referrals which did not result in the assessment of a 
civil penalty shall be submitted to the Commission. along with an 
explanation of the disposition. The Commission will review these 
unpenalized referrals along with the agenda item for negotiated 
settlements of civil penalties. 

340-12-030 Definitions: 

(8) Flagrant, change to "means any documented violation where the 
respondent had, or reasonably could have had, actual knowledge of the 
law . . . violation. 

(10) Intentional, do not change. The proposed language would require the 
state to show that the violator knew every detail of the provisions of 
OAR 340-12-026 through 080 which is not likely or reasonable. The 
existing definition is fair and workable because it separates 
accidental happenings from planned events. 

(14) "Prior Violation" change to read "means any violation establish<?d by 
the records of the DEO or any other public agency. Delete remainder. 

(15) 11 Residential Open Burning" means the domestic open burning of yard 
debris, only 

340-12-040 

(1) Change the word violation in 3rd sentence to Noncompliance. 

340-12-041 (2)(d) (late addition, after the January 16, 1990 deadline) 
Delete the phrase, [which is not excepted under OAR 340-12-040(3)(b),) 
and replace with, for which a civil penalty is not assessed. 

340-12-045 (l)(c) 

(A) (i) to (xi) delete all reference to the prior violation being 
greater than three years old. These are not reasonable changes. 
Why should the passage of time since the last violation tend to 
mitigate a current vio~ation? If the passage of time should have 
any effect on the current violation, it should increase rather 
than reduce the penalty because of the increased opportunity to 
learn about the rule violated. 

(C) Change title to "E" is the economic benefit gained 

RY100249 

(i) & (ii) Delete all .reference to economic condition and 
change to economic benefit. 
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340-12-050 

(1) Class One: 

in2. change to read, "Illegal open burning of construction or demolition 
~or materials prohibited by OAR 340-12-042(2); 

(3) Class Three 

ill Delete any reference to hardship permits, they can be processed 
under Classes One and Two, as applicable. 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMO 

TO: Ms. Yone McNally DATE: February 28, 1989 
DEQ Enforcement Section 

FROM: :::.::::::~~ ~!' ~ ( SUBJECT: 
Proposed Revisions 

340-12-026(1) Delete the "To" at th> beginning of sentences (b), (c) and 
(d). Add sentences (e) and (f) as follows: 

(e) Deny·by penalty anv monetary gain to violators from infraction of 
rules or statutes, 

(fl Recover from the violator by penalty the full cost of investigating 
and prosecuting the violation. 

0 
(9) Change to read: "Prior violation means any act or (mission of the 

violator documented bv the Department." 

(11) Change to read: "Risk means the level of harm or danger created 
by .... " "Risk shall be separated into three levels." 

340-12-040(3)(b) Add new sentence: 

"(H) The violation consists of an oil spill caused by intent or neglect 
as described in 340-12-042(2),'' 

340-12-042(2) Change to read: "Persons causing oil spills through an 
intentional or negligent act shall be assessed bv the Department a civil 
penalty of not less than .... " "The amount of the penalty shall be determined 
by doubling the values contained in the SlO 000 matri:< in Section (1) of 
this rule .... " Explanation of change: The weasel·word, "incur, 11 must be 
replaced by the term "shall be assessed bv the Department" to match the 
language and the command of the Clean Water Act, Sec. 311(b)(6)(A), 
33 U.S. C. 466. The word "incur" has been defined by the Oregon Attorney 
General to mean, 11 subject to, 11 which is weak and not in keeping with the 
general requirefi'lent that a state law cannot be less restrictive than the 
basic Federal law thac applies. 

340-12-045(l)(c) Change the order of the letters in the formula to spell 
PHORCE. This acronym is easily remrnbered and fitting. With this change it 
can be said the penalty amount equals the base penalty, plus the product of 
one-tenth the base penalty, multiplied by the PHORCE. The order of the 
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paragraphs defining the letters ORCE should be rearranged; (C) to (F), (D) 
to (C), (E) to (D) and (F) to (E). 

340-12-0SS(l)(e) Change to read, "Any unpermitted discharge that causes 
pollution of any waters of the state. This wording comes from 
ORS 468.270(l)(a). 

General Comments: 

The permissive "shall incur" wording in the state oil spill statute 
ORS 468.140(3)(a) is inconsistent and in conflict with the unequivocal 
"shall be assessed" language of the Clean Water Act, Sec. 3ll(b) (6) (A) 33 
U.S.C. 466. The kind of conflict of law described here is governed by 
ORS 468.815 Effect of federal regulations of oil spillage, which reminds us 
that the state law cannot conflict with applicable federal law. The 
conflict being the relative permissiveness of state law compared to federal 
law. 

HMD:y 
RY8251 



LIZ VanLEEUWEN 
ll'<N COUNTY 
o:s7RICT 37 

<l::;:.._ Y TO ADDRESS INDICATED· = .. ~·~se cl Rcp1esonta11ves 
j,J,.,.,,. Oregon97310-13A7 

~27'J70 Ir.sh Oeno Loop 
Ha·sey, Oregon 97348 

HOUSE OF REPRESENTATIVES 
SALEM, OREGON 

97310-1347 
TO: Fred Hansen, Director, DEQ 

FROM: Rep. Liz VanLeeuwen 

DATE: January 5, 1990 

Home Phone 
359.2s.: 

Cap1101 Massac 
376·6h 

OFFICE OF THE DIRECTOR 

RE: Revision of Civil Penalty Rules, OAR 340-12-026 through 340-
12-080 

Dear Fred, 

According to material I have received, you have a hearing 
scheduled regarding the above OAR, on Friday, January 8, 1990. I 
assume the hearing is on Monday, which is January 8, and written 
material will be accepted until the January 16th. 

One concern is that you are mixing two bills dealing with 
oil spills (SB1038 and HB3493), with field burning, when no field 
burning bill passed in the 1989 Legislative Session. 

ORS 468.455 defines the State of Oregon's policy for field 
burning as follows: 

"ORS 468.455 Policy. In the interest of public health 
and welfare it is declared to be the public policy of the state 
to control, reduce and prevent air pollution caused by the 
practice of open fie 1 d burning, Recognizing that open field 
burning is a nontraditional area source of air pollution that is 
not confined to a single point of emission and recognizing that 
limitation or bar of the practice at this time, without having 
found reasonable and economically feasible al teq1ati ves to the 
practice could seriously impair the public welfare, the 
Legislative Assembly declares it to be the public policy of the 
state to reduce air pollution from open field burning by smoke 
management and to continue to seek and encourage by research and 
development reasonable and economically feasible alternatives to 
the practice of annual open field burning, all consistent with 
ORS 468.280." 

Looking at the above policy, I see no justifiable reason for 
moving the Rules for Open Field Burning from Division 26. You 
and I both know there has been much less open field burning in 
the last few years, and in general, the hours of smoke impact 
from burning have been reduced. 

Therefore, I see no demonstrated reason for the increased 
pressure on the growers, most of whom are already trying for all 
they are worth to solve the problems associated with open field 
burning. That "for all they are worth," includes tremendous 
expense for the growers in time, effort and money. 

I am asking you not to increase the fines and change the 
categories on field burning. There are so many things to 
consider such as so much variability and so much possibility for 
error and such differing interpretations when you weigh all the 
variables and rapid change· in the elements involved: wind, 
humidity, temperature, equipment, location and the extremely 



. ·~ 

/ 

short time frames in which notification of and open field burning 
are required to take place. 

Another problem I have in trying to read the new proposal is 
what it does as far as new rules on propane flaming and stack 
burning are concerned. One of your staff people told me there is 
no change on propaning, however, I see propaning addressed on p. 
A-11 (q) and p. A-12 (r). 

Please, let's look at what these proposals wi 11 do to the 
growers who are really trying before we squeeze down on them any 
further. The majority of the growers are not "bad guys." They 
have made tremendous progress, through enormous effort and 
expense. A drive through the area, just viewing all the huge 
straw storage buildings and expensive straw removal and 
processing equipment should make that obvious. Please, never 
forget that it may take as much as two (2) days to propane what 
could be open burned in 30 minutes. In addition to the time and 
cost of propaning, the ·grower als·o has the cost and time of 
raking, baling, hauling bales away, and re-raking, before 
propaning. 

In conclusion, I repeat my request that, for now, you leave 
the field burning rules as they are, since significant 
improvement has been made and there is no justifiable reason to 
change. 

Sincerely, 

LrZ.~~ 
Liz VanLeeuwen 
State Representative 
District 37 

LVL/dc 



Chem-Security Systems, inc. 
200 S.W. Market Street Suite 925 
Portland, Oregon 97201 
503/223-1912 .,.:;.,.,. ....... ~ ......... ~ .... _,,, ~"·~ ·-··· 

TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Department of Environmental Quality 
Enforcement Section 
811 SW Sixth Avenue 
Tenth Floor 
Portland, Oregon 97204 

Terrence T. Virnig 
Chem-Security Systems, Inc. 

Proposed Amendments to Civil Penalty Rules, 
OAR 340-12-026 through 340-12-oso 

January 16, 1990 

JAN i ·· 0 

Chem-Security Systems, Inc. submits the following 
comments on the amendments to proposed civil penalty rules dated 
December 1, 1989, OAR 340-12-026 through 340-12-080. In the 
comments the part of the proposed rule at issue is quoted in full 
and then followed by a discussion of the proposed rule and 
suggested changes to the proposed rule. Language recommended to 
be deleted from the proposed rule is enclosed by brackets and 
language to be added underlined. 

1. Proposed Rule 340-12-030(14) 

"(14) 'Prior Violation' means any 
violation proven pursuant to a contested case 
hearing, or established by payment of a civil 
penalty, by an order of default, or a 
stipulated or final order of the Commission or 
the Department." 

Comment 

This proposed rule defining "Prior Violation" is 
important in the civil penalty rules only for its use in 
340-12-045 in determining whether additions should be made to a 
base penalty because of a past violation in establishing a total 
civil penalty to be assessed for a particular violation. 
Establishing that a past action is a "violation," however, has 
ramifications far beyond civil penalty assessments. 

For companies doing business only in Oregon, a 
determination that a past action is a violation can mean 
significant, additional reporting or accounting to federal, Oregon 
or local regulatory agencies. For companies with operations in 
other states, such a determination can mean significant, 
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additional reporting not only to federal, Oregon or local 
regulatory agencies but to other states' agencies as well. 

If this past action has been proven to be a violation 
pursuant to a contested case h,earing or established as a violation 
by an order of default, the scheme makes sense. In this case a 
violation has been established beyond doubt. If, however, the 
past action involves settlement with the EQC or the DEQ of what is 
alleged by the agency to be a violation but the respondent 
strongly disputes the allegation, the same logic does not apply. 
In such a case, the alleged violation has never been proven and 
its occurrence is open to doubt. The proposed rules, however, 
classify this settlement or compromise situation as a prior 
violation. The DEQ staff is also taking the position that in such 
a settlement situation the respondent must admit the alleged 
violation in order for the settlement to occur. 

It is the very rare situation in civil litigation that a 
compromise or settlement of a suit requires one party to admit the 
allegations of the suit (that is, that that party is liable in the 
way alleged by the other party) . It is rare because actual 
determinations of liability can be made only after completion of 
the suit. It is also rare because such determinations can be used 
against the liable party in other proceedings. 

A settlement or compromise is just that, a compromise by 
both parties. If the respondent in every case must admit a 
violation in order to settle, the major incentive for settlement 
will be gone. Requiring admission of a violation as a condition 
of settlement not only threatens the possibility of future 
settlements but precludes settlements by any party who is 
knowledgeable about the significance of admitting a violation. 
Contested case hearings will be held in cases where they would not 
otherwise occur, requiring an unnecessary expenditure of time and 
resources by the DEQ as well as the respondent. 

This proposed rule should be amended as set forth below 
to allow the DEQ to take into account past significant actions in 
assessing civil penalties without requiring a violation to be 
admitted in compromise or settlement situations. 

suggested Change to Proposed Rule 340-12-030114) 

" ( 14) 'Prior [Violation] significant 
Action' means any violation proven pursuant to 
a contested case hearing, or established with 
or without admission of a violation by payment 
of a civil penalty, by an order of default, or 
a stipulated or final order of the Commission 
or the Department." 
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2. Proposed Rule 340-12-045(11 (cl (Al 

"(A) 'P' is whether the respondent has 
any prior violations of statutes, rules, 
orders and permits pertaining to environmental 
quality or pollution control. The values for 
'P' and the finding which supports each are as 
follows: 

"(i) o if no prior violations, the 
prior violation described in subsection (ii) 
is greater than three years old, or there is 
insufficient information on which to base a 
finding; 

"(ii) 1 if the prior violation is 
one Class Two or two Class Threes, or the 
prior violations described in subsection (iii) 
are greater than three years old; 

"(iii) 2 if the prior violation(s) 
is one Class One or equivalent or the prior 
violations described in subsection (iv) are 
greater than three years old; 

"(iv) 3 if the prior violations 
are two Class Ones or equivalents, or the 
prior violations described in subsection (v) 
are greater than three years old; 

"(v) 4 if the prior violations are 
three Class Ones or equivalents, or the prior 
violations described in subsection (vi) are 
greater than three years old; 

"(vi) 5 if the prior violations are 
four Class Ones or equivalents, or the prior 
violations described in subsection (vii) are 
greater than three years old; 

"(vii) 6 if the prior violations 
are five Class Ones or equivalents, or the 
prior violations described in subsection 
(viii) are greater than three years old; 

"(viii) 7 if the prior violations 
are six Class Ones or equivalents, or the 
prior violations described in subsection (xi) 
are greater than three years old; 

"(ix) 8 if the prior violations are 
seven Class Ones or equivalents, or the prior 
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above. 

violations described in subsection (x) are 
greater than three years old; 

"(x) 9 if the prior violations are 
eight Class Ones or equivalents, or the prior 
violations .described in subsection (xi) are 
~reater than three years old; 

"(xi) 10 if the prior violations 
are nine Class Ones or equivalents." 

Comment 

See the comment under Proposed Rule 340-12-030(14) 

2. Suggested Change to Proposed Rule 340-12-
045(1) (cl (A) 

"(A) 'P' is whether the respondent has 
any prior [violations of statutes, rules, 
orders and permits] significant actions 
pertaining to environmental quality or 
pollution .control. The values for 'P' and the 
finding which supports each are as follows: 

"(i) O if no prior [violations] 
significant actions, the prior [violation] 
significant action described in 
subsection (ii) is greater than three years 
old, or there is insufficient information on 
which to base a finding; 

"(ii) 1 if the prior [violation] 
significant action is one Class Two or two 
Class Threes, or the prior [violations] 
significant actions described in 
subsection (iii) are greater than three years 
old; 

"(iii) 2 if the prior 
[violation(s)] significant actionCsl is one 
Class One or equivalent or the prior 
[violations] significant actions described in 
subsection (iv) are greater than three years 
old; 

"(iv) 3 if the prior [violations] 
significant actions are two Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
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subsection (v) are greater than three years 
old; 

"(v) 4 if the prior (violations] 
significant actions are three Class Ones or 
equivalents, or the prior (violations] 
significant actions described in 
subsection (vi) are greater than three years 
old; 

"(vi) 5 if the prior [violations] 
significant actions are four Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
subsection (vii) are greater than three years 
old; 

"(vii) 6 if the prior [violations] 
significant actions are five Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
subsection (viii) are greater than three years 
old; 

"(viii) 7 if the prior [violations] 
significant actions are six Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
subsection (xi) are greater than three years 
old; 

"(ix) 8 if the prior [violations] 
significant actions are seven Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
subsection (x) are greater than three years 
old; 

"(x) 9 if the prior [violations] 
significant actions are eight Class Ones or 
equivalents, or the prior [violations] 
significant actions described in 
subsection (xi) are greater than three years 
old; 

"(xi) 10 if the prior [violations] 
significant actions are nine Class Ones or 
equivalents." 
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3. Proposed Rule 340-12-068 

"340-12-068 

"Violations pertaining to the management and 
disposal of hazardous waste shall be 
classified as follows: 

"(1) Class one: 

"(a) Violation of a Department or 
Coll1lllission order; 

"(b) Failure to carry out waste 
analysis for a waste stream or to ~roperly 
apply 'knowledge of process'; 

"(c) operating a storage, treatment 
or disposal facility (TSD) without a permit or 
without meeting the requirements of OAR 
340-105-010(2) (a); 

"(d) Failure to comply with the 
ninety (90) day storage limit by a fully 
regulated generator where there is a gross 
deviation from the requirement; 

"(e) Shipment of hazardous waste 
without a manifest; 

"(f) Systematic failure of a 
generator to comply with the manifest system 
requirements; 

"(g) Failure to satisfy manifest 
discrepancy reporting requirements; 

"(h) Failure to prevent the unknown 
entry or prevent the possibility of the 
unauthorized entry of persons or livestock 
into the waste management area of a TSD 
facility; 

"(i) Failure to properly handle 
ignitable, reactive, or incompatible wastes as 
required under 40 CFR Part 264 and 
265.17 (b) (1), (2), (3), (4) and (5); 

"(j') Illegal disposal of hazardous 
waste; 
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"(k) Disposal of waste in violation 
of the land disposal restrictions; 

"(l) Mixing, solidifying, or 
otherwise diluting waste to circumvent land 
disposal restrictions; 

"(m) Incorrectly certifying a waste 
for disposal/treatment in violation of the 
land disposal restrictions; 

"(n) Failure to submit 
notifications/certifications as required by 
land disposal restrictions; 

"(o) Failure to comply with the tank 
certification requirements; 

"(p) Failure of an owner/operator of 
a TSD facility to have closure and/or post 
closure plan and/or cost estimates; 

"(q) Failure of an owner/operator of 
a TSD facility to retain an independent 
registered professional engineer to oversee 
closure activities and certify conformance 
with an approved closure plan; 

"(r) Failure to establish or 
maintain financial assurance for closure 
and/or post closure care; 

"(s) Systematic failure to conduct 
unit specific and general inspections as 
required or to correct hazardous conditions 
discovered during those inspections; 

"(t) Failure to follow emergency 
procedures contained in response plan when 
failure could result in serious harm; 

"(u) Storage of hazardous waste in 
containers which are leaking or present a 
threat of-release; 

"(v) Systematic failure to follow 
container labeling requirements or lack of 
knowledge of container contents; 

"(w) Failure to label hazardous 
waste containers where such failure could 
cause an inappropriate response to a spill or 
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leak and substantial harm to public health or 
the environment; 

"(x) Failure to date containers with 
accumulation date; 

"(y) Failure to comply with the 
export requirements; 

"(z) Violation of a Final Status 
Hazardous Waste Management Permit; 

"(aa) Systematic failure to comply 
with OAR 340-102-041, generator quarterly 
reporting requirements; 

"(bb) Systematic failure to comply 
with OAR 340-104-075, Treatment, storage, 
Disposal and Recycling facility periodic 
reporting requirements; 

"(cc) Construct or operate a new 
treatment, storage or disposal facility 
without first obtaining a permit; 

"(dd) Installation of inadequate 
groundwater monitoring wells such that 
detection of hazardous waste or hazardous 
constituents that migrate from the waste 
management area cannot be immediately be 
detected; 

"(ee) Failure to install any 
groundwater monitoring wells; 

"(ff) Failure to develop and follow 
a groundwater sampling and analysis plan using 
proper techniques and procedures; 

"(gg) Failure to provide access to 
premises or records; 

"(hh) Any other violation related to 
the generation, management and disposal of 
hazardous waste which poses a major risk of 
harm to public health or the environment. 

"(2) Any other violation pertaining to 
the generation, management and disposal of 
hazardous waste which is either not 
specifically listed as, or otherwise meets the 
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criteria for, a Class One violation is 
considered a Class Two violation. 

"(3) Any person who has care, custody or 
control of a hazardous waste or a substance 
which would be a hazardous waste except for 
the fact that it is not discarded, useless or 
unwanted shall incur a civil penalty according 

· to the schedule set forth in this section for 
the destruction, due to contamination of food 
or water supply by such waste or substance, of 
any of the wildlife referred to in this 
section that are property of the state. 

"(a) Each game mammal other than 
mountain sheep, mountain goat, elk or silver 
gray squirrel, $400. 

"(b) Each mountain sheep or mountain 
goat, $3,500. 

"(c) Each elk, $750. 

"(d) Each silver gray squirrel, $10. 

"(e) Each game bird other than wild 
turkey, $10. 

"(f) Each wild turkey, $50. 

"(g) Each game fish other than 
salmon or steelhead trout, $5. 

"(h) Each salmon or steelhead trout, 
$125. 

"(i) Each fur-bearing mammal other 
than bobcat or fisher, $50. 

"(j) Each bobcat or fisher, $350. 

"(k) Each specimen of any wildlife 
species whose survival is specified by the 
wildlife laws or the laws of the United states 
as threatened or endangered, $500. 

"(l) Each specimen of any wildlife 
species otherwise protected by the wildlife 
laws or the laws of the United States, but not 
otherwise referred to in this section, $25. 

"(Statutory Authority: ORS CH 466)" 
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Comment 

The classifications of violations for every area 
regulated by DEQ except one designate Class Three violations in 
addition to Class one and Two violations. Air quality, noise 
control, water quality, on-site sewage disposal, solid waste 
management, solid waste tire management, underground storage 
tanks, oil and hazardous material spill and release, PCB and 
environmental cleanup have Class Three violations. See 
340-12-050(3), 340-12-052(3) I 340-12-055(3) 1 340-12-060(3) I 

340-12-065 (3) I 340-12-066 (3) I 340-12-067 (3) I 340-12-069 (3) I 

340-12-071(3), 340-12-073(3). Hazardous waste management and 
disposal is the exception and has only Class one and Two 
violations. See 340-12+068. 

Because Class Three violations, when they occur, subject 
a party to a lower potential amount of penalty (see 340-12-042), 
hazardous waste management and disposal violations subject the 
party involved to potential penalties of a greater amount than any 
other area regulated by DEQ. There is no logical reason for this 
increased potential penalty exposure. 

In addition, Class Three violations are generally 
specified for any violation which poses a minor risk of harm to 
public health or the environment. E......g_,_, 340-12-069(3). 
Certainly, there are violations involving hazardous waste 
management and disposal that create no more than a minor risk of 
harm to public health or the environment. The proposed values 
should be revised as shown below to treat hazardous waste 
management and disposal like other regulated activities for 
purposes of the civil penalty rules. 

Proposed rule 340-12-068(1) (z) also makes violation of 
any condition or term of a hazardous waste management permit a 
Class One violation. No other area of DEQ regulation makes 
violation of a permit a Class One violation. 

All other areas of regulation generally group violations 
that pose a major risk of harm to public health or the environment 
as Class One violations, moderate risks as Class Two and minor 
risks as Class Three. E......g_,_, 340-12-069 (1) (d), (2) (b), (3) (a). 
For hazardous waste permittees, however, the proposed rules 
designate all permit violations as Class One violations even 
though they may pose a moderate or minor risk of harm to public 
health or the environment. 

Proposed rule 340-12-068(1) (z) should be deleted so that 
moderate risks of harm from a permit violation are Class Two 
violations and minor risks of harm from a permit violation are 
Class Three violations. 
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Suggested Change to Proposed Rule 340-12-068 

"340-12-068 

"Violations pertaining to the management and 
disposal of hazardous waste shall be 
classified as follows: 

11 
( 1) Class One: 

"(a) Violation of a Department or 
Commission order; 

"(b) Failure to carry out waste 
ana'fysis for a waste stream or to properly 
apply 'knowledge of process'; 

"(c) Operating a storage, treatment 
or disposal facility {TSD) without a permit or 
without meeting the requirements of 
OAR 340-105-010{2) (a); 

"(d) Failure to comply with the 
ninety {90) day storage limit by a fully 
regulated generator where there is a gross 
deviation from the requirement; 

"(e) Shipment of hazardous waste 
without a manifest; 

"(f) Systematic failure of a 
generator to comply with the manifest system 
requirements; 

"(g) Failure to satisfy manifest 
discrepancy reporting requirements; 

"(h) Failure to prevent the unknown 
entry or prevent the possibility of the 
unauthorized entry of persons or livestock 
into the waste management area of a TSD 
facility; 

"(i) Failure to properly handle 
ignitable, reactive, or incompatible wastes as 
required under 40 CFR Part 264 and 
265.17(b) {l) I (2) I (3) I (4) and (5); 

"(j) Illegal disposal of hazardous 
waste; 
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"(k) Disposal of waste in violation 
of the land disposal restrictions; 

"(l) Mixing, solidifying, or 
otherwise diluting waste to circumvent land 
disposal restrictions; 

"(m) Incorrectly certifying a waste 
for disposal/treatment in violation of the 
land disposal restrictions; 

"(n) Failure to submit 
notifications/certifications as required by 
land disposal restrictions; 

"(o) Failure to comply with the 
tank certification requirements; 

"(p) Failure of an owner/operator 
of a TSD facility to have closure and/or post 
closure plan and/or cost estimates; 

"(q) Failure of an owner/operator 
of a TSD facility to retain an independent 
registered professional engineer to oversee 
closure activities and certify conformance 
with an approved closure plan; 

"(r} Failure to establish or 
maintain financial assurance for closure 
and/or post closure care; 

"(s) Systematic failure to conduct 
unit specific and general inspections as 
required or to correct hazardous conditions 
discovered during those inspections; 

"(t) Failure to follow emergency 
procedures contained in response plan when 
failure could result in serious harm; 

"(u) storage of hazardous waste in 
containers which are leaking or present a 
threat of release; 

"(v) Systematic failure to follow 
container labeling requirements or lack of 
knowledge of container contents; 

"(w) Failure to label hazardous 
waste containers where such failure could 
cause an inappropriate response to a spill or 
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leak and substantial harm to public health or 
the environment; 

"(x) Failure to date containers 
with accumulation date; 

"(y) Failure to comply with the 
export requirements; 

"[(z) Violation of a Final Status 
Hazardous Waste Management Permit;] 

"[(aa)]~ Systematic failure to 
comply with OAR 340-102-041, generator 
quarterly reporting requirements; 

" [ (bb) ]lfil!.l Systematic failure to 
comply with OAR 340-104-075, Treatment, 
Storage, Disposal and Recycling facility 
periodic reporting requirements; 

"[(cc)]l.QQl Construct or operate a 
new treatment, storage or disposal facility 
without first obtaining a permit; 

"[(dd)Jl££1 Installation of 
inadequate groundwater monitoring wells such 
that detection of hazardous waste or hazardous 
constituents ~hat migrate from the waste 
management area cannot be immediately be 
detected; 

"[(ee)]l.Q.9J_ Failure to install any 
groundwater monitoring wells; 

"[(ff)Jl.§tl Failure to develop and 
follow a groundwater sampling and analysis 
plan using proper techniques and procedures; 

"[ (gg) ]..Lffl. Failure to provide 
access to premises or records; 

"(hh)l.ggj_ Any other violation 
related to the generation, management and 
disposal of hazardous waste which poses a 
major risk of harm to public health or the 
environment. 

"(2) Any other violation pertaining to 
the generation, management and disposal of 
hazardous waste which [is either not 
specifically listed as, or otherwise meets the 
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criteria for, a Class One violation] poses a 
moderate risk of harm to the public health or 
the environment is considered a Class Two 
violation. 

"(3) Any other violation pertaining to 
the generation. management and disposal of 
hazardous waste which poses a minor risk of 
harm to public health or the environment is 
considered a Class Three violation. 

11 (4) Any person who has care, custody or 
control of a hazardous waste or a substance 
which would be a hazardous waste except for 
the fact that it is not discarded, useless or 
unwanted shall incur a civil penalty according 
to the schedule set forth in this section for 
the destruction, due to contamination of food 
or water supply by such waste or substance, of 
any of the wildlife referred to in this 
section that are property of the state. 

11 (a) Each game mammal other than 
mountain sheep, mountain goat, elk or silver 
gray squirrel, $400. 

11 (b) Each mountain sheep or 
mountain goat, $3,500. 

II ( C) Each elk, $750. 

II ( d) Each silver gray squirrel, 
$10. 

II ( e) Each game bird other than 
turkey, $10. 

II ( f) Each wild turkey, $50. 

11 (g) Each game fish other than 
salmon or steelhead trout, $5. 

11 (h) Each salmon or steelhead 
trout, $125. 

wild 

"(i) Each fur-bearing mammal other 
than bobcat or fisher, $50. 

11 (j) Each bobcat or fisher, $350. 
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MEMORANDUM 
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TO: Department of Environmental Quality 
Enforcement Section 

I I'·', . 

J IA'. 1- ~.. -.... ~ 

FROM: 

RE: 

DATE: 

811 SW Sixth Avenue 
Tenth Floor 
Portland, Oregon 97204 

Donald A. Haagensen 
For the Oregon Seed Council 

Proposed Amendments to Civil Penalty Rules, 
OAR 340-12-026 through 340-12-oao 

January 16, 1990 

The Oregon Seed Council submits the following comments 
on the amendments to proposed civil penalty rules dated 
December 1, 1989, OAR 340-12-026 through 340-12-080. In the 
comments the part of the proposed rule at issue is quoted in full 
and then followed by a discussion of the proposed rule and 
suggested changes to the proposed rule. Language recommended to 
be deleted from the proposed rule is enclosed by brackets and 
language to be added underlined. 

1. Proposed Rule 340-12-042 

"340-12-042 

In addition to any liability, duty, 
or other penalty provided by law, the Director 
may assess a civil penalty for any violation 
pertaining to the Commission's or Department's 
statutes, regulations, permits or orders by 
service of a written notice of assessment of 
civil penalty upon the respondent. The amount 
of any civil penalty shall be determined 
through the use of the following matrices in 
conjunction with the formula contained in OAR 
340-12-045: 
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Department of Environmental Quality 
16, 1990 

$10,000 Matrix 
<--------------Magnitude of Violation 

Major Moderate Minor 

Class $5,000 $2,500 $1,000 
I 

Class $2,000 $1,000 $500 
II 

Class $500 $250 $100 
III 

"No civil penalty issued by the Director 
pursuant to this matrix shall be less than 
fifty dollars ($50) or more than ten thousand 
dollars ($10,000) for each day of each 
violation. This matrix shall apply to the 
following types of violations: 

"(a) Any violation related to air quality 
statutes, rules, permits or orders, except for 
residential open burning; 

"(b) Any violation related to ORS 468.875 
to 468.899 relating to asbestos abatement 
project-s; 

"(c) Water quality statutes, rules 
permits or orders, except for violations of 
ORS 164.785(1) relating to the placement of 
offensive substances into waters of the state; 

"(d) Any violation related to underground 
storage tanks statutes, rules, permits or 
orders, except for failure to pay a fee due 
and owing under ORS 466.785 and 466.795; 

"(e) Any violation related to hazardous 
waste management statutes, rules, permits or 
orders, except for violations of ORS 466.890 
related to damage to wildlife; 
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II (3) 
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"(f) Any violation related to oil and 
hazardous material spill and release statutes, 
rules and orders, except for negligent or 
intentional oil spills; 

"(g) Any violation related to 
polychlorinated biphenyls management and 
disposal statutes; and 

"(h) Any violation ORS 466.540 to 466.590 
related to environmental cleanup statutes, 
rules, agreements or orders. 

"(2) Persons causing oil spills through an 
intentional or negligent act shall incur a 
civil penalty of not less than one hundred 
dollars ($100) or more than twenty thousand 
dollars ($20,000). The amount of the penalty 
shall be determined by doubling the values 
contained in the matrix in subsection (a) of 
this rule in conjunction with the formula 
contained in 340-12-045. 

$500 Matrix 
<-------------Magnitude of Violation 

Class 
I 

Class 
II 

Class 
III 

Major 

$400 

$300 

$200 

Moderate Minor 

$300 $200 

$200 $100 

$100 $50 

"No civil penalty issued by the Director 
pursuant to this matrix shall be less than 
fifty dollars ($50) or more than five hundred 
dollars ($500) for each day of each violation. 
This matrix shall apply to the following types 
of violations: 
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"(a) Any violation related to residential 
open burning; 

"(b) Any violation related to noise 
control statutes, rules, permits and orders; 

"(c) Any violation related to on-site 
sewage disposal statutes, rules, permits, 
licenses and orders; 

"(d) Any violation related to solid waste 
statutes, rules, permits and orders; 

"(e) Any violation related to waste tire 
statutes, rules, permits and orders; and 

"(f) Any violation of ORS 164.785 
relating to the placement of offensive 
substances into the waters of the state or on 
to land." 

(Statutory Authority: ORS Ch. 454, 459, 466, 
467 & 468). 

DISCUSSION 

The intent for including open field burning in the 
proposed rules is to achieve consistency and fairness. DEQ 
Memorandum, p.3,4. There is no indication of an intent to 
increase the civil penalties to which open field burning is 
subject nor is there a need for such an increase. 

The field burning enforcement program in current 
340-26-025 has functioned as well as or better than other areas 
regulated by DEQ. For example, the field burning enforcement 
program (although only one of several air quality enforcement 
programs) has been assessed 33% of the total amount of civil 
penalties in the air quality area and 15% of the total amount of 
civil penalties for all DEQ areas during the period from 1981 
through 1988. See DEQ Memorandum, Attachment 5. Obviously, 
increased penalty amounts are not needed. 

As a result, if open field burning is incorporated into 
Division 12 for purposes of fairness and consistency, it must be 
made clear that civil penalties for open field burning do not 
increase. The matrix in 340-12-042(1), however, which the 
proposed rules use for open field burning violations will 
substantially increase civil penalties for open field burning. 

Historically, burning without a permit has been subject 
to a $1500 civil penalty for the first violation with the amount 
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doubling, at a minimum, for repeat violations. Prior to 1984, the 
field burning rules specifically set forth this scheme. A copy of 
this rule is attached as Exhibit A. Although the rules were 
revised in 1984 to their current form providing for not less than 
$500 nor more than $10,000 for burning without a permit, the civil 
penalties assessed for first time violations were still generally 
set at about $1500. 

In contrast, burning without a permit under the matrix 
in 340-12-042(1) starts at $5,000 if the magnitude of the 
violation is major, $2,500 if the magnitude of the violation is 
moderate and $1000 if the magnitude of the violation is minor. 
This penalty scheme exceeds DEQ's current penalty practice for 
open field burning. 

The historical civil penalty practice for field burning 
should be continued. To do this, the matrix set forth in 
340-12-042(1) can be used but its values should be halved so that 
field burning civil penalties will not be increased as a result of 
the DEQ's attempts to achieve fairness and consistency. The 
following suggested language achieves this result. 

Suggested Change to Proposed Rule 340-12-042 

"340-12-042 

In addition to any liability, duty, 
or other penalty provided by law, the Director 
may assess a civil penalty for any violation 
pertaining to the Commission's or Department's 
statutes, regulations, permits or orders by 
service of a written notice of assessment of 
civil penalty upon the respondent. The amount 
of any civil penalty shall be determined 
through the use of the following matrices in 
conjunction with the formula contained in OAR 
340-12-045: 
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Department of Environmental Quality 
16, 1990 

$10,000 Matrix 
--------------Magnitude of Violation 

Major Moderate Minor 

Class $5,000 $2,500 $1,000 
I 

Class $2,000 $1,000 $500 
II 

Class $500 $250 $100 
III 

"No civil penalty issued by the Director 
pursuant to this matrix shall be less than 
fifty dollars ($50) or more than ten thousand 
dollars ($10,000) for each day of each 
violation. This matrix shall apply to the 
following types of violations: 

"(a) Any violation related to air quality 
statutes, rules, permits or orders, except for 
residential open burning and open field 
burning; 

"(b) Any violation related to ORS 468.875 
to 468.899 relating to asbestos abatement 
projects; 

"(c) Water quality statutes, rules 
permits or orders, except for violations of 
ORS 164.785(1) relating to the placement of 
offensive substances into waters of the state; 

"(d) Any violation related to underground 
storage tanks statutes, rules, permits or 
orders, except for failure to pay a fee due 
and owing under ORS 466.785 and 466.795; 

"(e) Any violation related to hazardous 
waste management statutes, rules, permits or 
orders, except for violations of ORS 466.890 
related to damage to wildlife; 
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"(f) Any violation related to oil and 
hazardous material spill and release statutes, 
rules and orders, except for negligent or 
intentional oil spills; 

"(g) Any violation related to 
polychlorinated biphenyls management and 
disposal statutes; and 

"(h) Any violation ORS 466.540 to 466.590 
related to environmental cleanup statutes, 
rules, agreements or orders. 

"(2) Any violation related to open field 
burning. stack burning or propane flaming of 
grass seed or cereal grain crops or associated 
residue within the Willamette Valley shall be 
subject to a civil penalty of not less than 
fifty dollars ($50) or more than ten thousand 
dollars ($10.000). The amount of that penalty 
shall be determined by halving the values 
contained in the matrix in subsection Cll of 
this rule in conjunction with the formula 
contained in 340-12-045. 

"..Ll.l. Persons causing oil spills through an 
intentional or negligent act shall incur a 
civil penalty of not less than one hundred 
dollars ($100) or more than twenty thousand 
dollars ($20,000). The amount of the penalty 
shall be determined by doubling the values 
contained in the matrix in subsection (a) of 
this rule in conjunction with the formula 
contained in 340-12-045. 
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Class 
I 

Class 
II 

Class 
III 

$500 Matrix 
-------------Magnitude of Violation 

Major Moderate Minor 

$400 $300 $200 

$300 $200 $100 

$200 $100 $50 

"No civil penalty issued by the Director 
pursuant to this matrix shall be less than 
fifty dollars ($50) or more than five hundred 
dollars ($500) for each day of each violation. 
This matrix shall apply to the following types 
of violations: 

"{a) Any violation related to residential 
open burning; 

"{b) Any violation related to noise 
control statutes, rules, permits and orders; 

"(c) Any violation related to on-site 
sewage disposal statutes, rules, permits, 
licenses and orders; 

"{d) Any violation related to solid waste 
statutes, rules, permits and orders; 

"(e) Any violation related to waste tire 
statutes, rules, permits and orders; and 

"{f) Any violation of ORS 164.785 
relating to the placement of offensive 
substances into the waters of the state or on 
to land." 
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(Statutory Authority: ORS Ch. 454, 459, 466, 
467 & 468). 

2. Proposed Rule 340-12-050 

"340-12-050 

Violations pertaining to air quality shall be classified 
as follows: 

"(l) Class One: 

"(a) Violation of a Commission or 
Department Order, or variance; 

"(b) Exceeding an allowable emission 
level such that an ambient air quality 
standard is exceeded. 

"(c) Exceeding an allowable emission 
level of a hazardous air pollutant; 

"(d) Causing emissions that are a 
hazard to public safety; 

"(e) Failure to comply with 
Emergency Action Plans or allowing excessive 
emissions during emergency episodes; 

"(f) Constructing or operating a 
source without an Air Contaminant Discharge 
Permit; 

"(g) Modifying a source with an Air 
Contaminant Discharge Permit without first 
notifying and receiving approval from the 
Department; 

"(h) Violation of a compliance 
schedule in a permit; 

"(i) Violation of a work practice 
requirement which results in or creates the 
likelihood for public exposure to asbestos or 
release of asbestos into the environment; 

"(j) Storage of friable asbestos 
material or asbestos-containing waste material 
from an asbestos abatement project which 
results in or creates the likelihood for 
public exposure to asbestos or release of 
asbestos into the environment; 
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"(k) Visible emissions of asbestos 
during an asbestos abatement project or during 
collection, processing, packaging, 
transportation, or disposal of asbestos
containing waste material; 

"(l) Violation of a disposal 
requirement for asbestos-containing waste 
material which results in or creates the 
likelihood of exposure to asbestos or release 
of asbestos into the environment; 

"(m) Advertising to sell, offering 
to sell or selling an uncertified wood stove; 

"(n) Open burning of materials 
prohibited by OAR 340-23-042(2); 

"(o) causes or allows open field 
burning without first obtaining and readily 
demonstrating a valid open field burning 
permit; 

"(p) Causes or allows open field 
burning or stack burning where prohibited by 
OAR 340-26-010(7) or OAR 340-26-055(1) (e); 

"(q) Causes or allows to maintain 
any propane flaming which results in 
visibility impairment on any Interstate 
Highway or Roadway specified in OAR 837-100-
080 ( 1) and (2) or fails to immediately and 
actively extinguish all flames and smoke 
sources when visibility impairment occurs; 

"(r) Failure to provide access to 
premises or records; 

"(s) Any other violation related to 
air quality which poses a major risk to public 
health or the environment. 

"(2) Class Two: 

"(a) Allowing discharges of a 
magnitude that, though not actually likely to 
cause an ambient air violation, may have 
endangered citizens; 

"(b) Exceeding emission limitations 
in permits or rules; 
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n(c) Exceeding opacity limitations 
in permits or rules; 

"(d) Violating standards for 
fugitive emissions, particulate deposition, or 
odors in permits or rules; 

n(e) Illegal open burning, other 
than field burning, not otherwise classified; 

n(f) Illegal residential open 
burning; 

"(g) Failure to report upset or 
breakdown of air pollution control equipment 
or an emission limit violation; 

n(h) Violation of a work practice 
requirement for asbestos abatement projects 
which are not likely to result in public 
exposure to asbestos or release of asbestos 
into the environment; 

n(i) Improper storage of friable 
asbestos material or asbestos-containing waste 
material from an asbestos abatement project 
which is not likely to result in public 
exposure to asbestos or release of asbestos 
into the environment; 

n(j) Violation of a disposal 
requirement for asbestos-containing waste 
material which is not likely to result in 
public exposure to asbestos or release of 
asbestos to the environment; 

"(k) Conduct of an asbestos 
abatement project by a contractor not licensed 
as an asbestos abatement contractor; 

"(l) Failure to provide notification 
of an asbestos abatement project; 

n(m) Failure to display permanent 
labels on a certified woodstove; 

"(n) Alteration of a certified 
woodstove permanent label; 

"(o) Failure to use vapor control 
equipment when transferring fuel; 
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"(p) Failure to file a Notice of 
Construction or permit application; 

"(q) Failure to submit a report or 
plan as required by permit; 

"(r) Violation of any other 
requirement of OAR Chapter 340 Division 26 
pertaining to open field burning not otherwise 
classified; 

·"(s) Any other violation related to 
air quality which poses a moderate risk of 
harm to public health or the environment. 

"(3) Class Three: 

"(a) Violation of a hardship permit 
for open burning of yard debris; 

"(b) Improper notification of an 
asbestos abatement project; 

"(c) Failure to comply with asbestos 
abatement certification; licensing, 
certification, or accreditation requirements 
not elsewhere classified; 

"(d) Failure to display a temporary 
label on a certified wood stove; 

"(e) Any other violation related to 
air quality which poses a minor risk of harm 
to public health or the environment. 

"(4) In addition to any other penalty 
provided by law, any person planting contrary 
to the restrictions of subsection (1) of 
ORS 468.465 pertaining to the open burning of 
cereal grain acreage shall be assessed by the 
Department a civil penalty of $25 for each 
acre planted contrary to the restrictions. 

(Statutory Authority: ORS Ch 468)" 

DISCUSSION 

As stated previously, the design of the proposed 
amendments to the civil penalty rules is consistency and fairness. 
lt is for this reason that the DEQ proposes to include field 
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burning in the Division 12 civil penalty rules. DEQ Memorandum, 
p. 3,4. 

If field burning is to be included in Division 12, in 
keeping with the DEQ goals of fairness and consistency, the 
activities that are specifically designated in the rules as Class 
One or Class Two violations should parallel other DEQ regulated 
areas and especially the air quality area. To achieve DEQ's goal 
of consistency and fairness, the changes shown below must be made. 

Proposed rule 340-12-050(1) (o) should be revised so that 
failure to obtain a permit is a Class One violation, but failure 
to "readily demonstrate" a permit is not. No other regulated area 
is subject to a Class One violation for failure to readily 
demonstrate a permit. See~, 340-12-050(1) (f). The phrase 
"readily demonstrating" should be deleted. 

Proposed rule 340-12-050(1) (q) designates any visibility 
impairment from propane flaming on specified roads as a Class One 
violation. No other regulated area is subject to such an absolute 
penalty provision in the proposed rules. 

Propane flaming is regulated pursuant to Chapter 340 
Division 26. The purpose of the existing rules in Division 26 is 
to protect public safety on the specified roads from visibility 
impairment. In keeping with this purpose, any visibility 
impairment from propane flaming should not be designated a Class 
One violation but Class one violations should be restricted to 
only significant visibility impairment, that is,·visibility 
impairment that has an effect on public safety. Proposed rule 
340-12-050(1) (q) should be revised as suggested below to specify 
significant visibility impairment. 

Proposed rule 340-12-050(2) (r) designates every other 
violation of the rules regulating open field burning as a Class 
Two violation. No Class Three violations are designated for open 
field burning. 

Every other air quality area has Class Three violations 
for violations that pose a minor risk of harm to public health or 
the environment. E.....g_,_, 340-12-050(3) (e). Noise control and water 
quality provide additional examples of areas with Class Three 
violations. See 340-12-052(3), 340-12-055(3). 

Because Class Three violations, when they occur, subject 
a party to a lower potential amount of penalty (see 340-12-042), 
open field burning violations subject the party involved to 
potential penalties of a greater amount than other areas regulated 
by DEQ. There is no logical reason for this increased penalty 
exposure. 
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In addition, the current civil penalty rules for open 
field burning recognize failure "to actively extinguish all flames 
and major smoke sources when prohibition conditions are imposed by 
the Department or when instructed to do so by any agent or 
employee of the Department" as the second most serious violation -
a Class Two violation. See OAR 340-26-025(2) (b). The proposed 
civil penalty rules do not designate this violation as a Class Two 
violation. 

The proposed rules should be revised to designate 
failure to actively extinguish as a Class Two violation and all 
other violations of the Division 26 rules as Class Three 
violations. 

Suggested Change to Proposed Rule 340-12-050 

"340-12-050 

Violations pertaining to air quality shall be classified 
as follows: 

(1) Class One: 

"(a) Violation of a Commission or 
Department Order or variance; 

"(b) Exceeding, an allowable emission 
level such that an ambient air quality 
standard is exceeded; 

"(c) Exceedi-ng an allowable emission 
level of a hazardous air pollutant; 

"(d) causing emissions that are a 
hazard to public safety; 

"(e) Failure to comply with 
Emergency Action Plans or allowing excessive 
emissions during emergency episodes; 

"(f) Constructing or operating a 
source without an Air Contaminant Discharge 
Permit; 

"(g) Modifying a source with an Air 
contaminant Discharge Permit without first 
notifying and receiving approval from the 
Department; 

"(h) Violation of a compliance 
schedule in a permit; 
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"(i) Violation of a work practice 
requirement which results in or creates the 
likelihood for public exposure to asbestos or 
release of asbestos into the environment; 

"(j) Storage of friable asbestos 
material or asbestos-containing waste material 
from an asbestos abatement project which 
results in or creates the likelihood for 
public exposure to asbestos or release of 
asbestos into the environment; 

"(k) Visible emissions of asbestos 
during an asbestos abatement project or during 
collection, processing, packaging, 
transportation, or disposal of asbestos
containing waste material; 

"(l) Violation of a disposal 
requirement for asbestos-containing waste 
material which results in or creates the 
likelihood of exposure to asbestos or release 
of asbestos into the environment; 

"(m) ~dvertising to sell, offering 
to sell or selling an uncertified wood stove; 

"(n) Open burning of materials 
prohibited by OAR 340-23-042(2); 

"(o) Causes or allows open field 
burning without first obtaining [and readily 
demonstrating) a valid open field burning 
permit; 

"(p) Causes or allows open field 
burning or stack burning where prohibited by 
OAR 340-26-010(7) or OAR 340-26-055(1) (e); 

"(q) Causes or allows to maintain 
any propane flaming which results in 
significant visibility impairment on any 
Interstate Highway or Roadway specified in 
OAR 837-110-080(1) and (2) or fails to 
immediately and actively extinguish all flames 
and smoke sources when significant visibility 
impairment occurs; 

"(r) Failure to provide access to 
premises or records; 
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"(s) Any other violation related to 
air quality which poses a major risk to public 
health or the environment. 

(2) Class Two: 

"(a) Allowing discharges of a 
magnitude that, though not actually likely to 
cause an ambient air violation, may have 
endangered citizens; 

"(b) Exceeding emission limitations 
in permits or rules; 

"(c) Exceeding opacity limitations 
in permits or rules; 

"(d) Violating standards for 
fugitive emissions, particulate deposition, or 
odors in permits or rules; 

"(e) Illegal open burning, other 
than field burning, not otherwise classified; 

"(f) Illegal residential open 
burning; 

"(g) Failure to report upset or 
breakdown of air pollution control equipment, 
or an emission limit violation; 

"(h) Violation of a work practice 
requirement for asbestos abatement projects 
which are not likely to result in public 
exposure to asbestos or release of asbestos 
into the environment; 

"(i) Improper storage of friable 
asbestos material or asbestos-containing waste 
material from an asbestos abatement project 
which is not likely to result in public 
exposure to asbestos or release of asbestos 
into the environment; 

"(j) Violation of a disposal 
requirement for asbestos-containing waste 
material which is not likely to result in 
public exposure to asbestos or release of 
asbestos to the environment; 

"(k) Conduct of an asbestos 
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abatement project by a contractor not licensed 
as an asbestos abatement contractor; 

"(l) Failure to provide notification 
,of an asbestos abatement project; 

"(m) Failure to display permanent 
labels on a certified woodstove; 

"(n) Alteration of a certified 
woodstove permanent label; 

"(o) Failure to use vapor control 
equipment when transferring fuel; 

"(p) Failure to file a Notice of 
Construction or permit application; 

"(q) Failure to submit a report or 
plan as required by permit; 

"(r) [Violation of any other 
requirement of OAR Chapter 340 Division 26 
pertaining to open field burning not otherwise 
classified] Failure to actively extinguish all 
flames and maier smoke sources from open field 
burning when prohibition conditions are 
imposed by the Department or when instructed 
to do so by an agent or employee of the 
Department; 

"(s) Any other violation related to 
air quality which poses a moderate risk of 
harm to public health or the environment. 

( 3) Class Three:· 

"(a) Violation of a hardship permit 
for open burning of yard debris; 

"(b) Improper notification of an 
asbestos abatement project; 

"(c) Failure to comply with asbestos 
abatement certification, licensing, 
certification, or accreditation requirements 
not elsewhere classified; 

"(d) Failure to display a temporary 
label on a certified wood stove; 
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"(e) Violation of any other 
requirement of OAR Chapter 340 Division 26 
pertaining to open field burning not otherwise 
classified; 

"11.l Any other violation related to 
air quality which poses a minor risk of harm 
to public health or the environment. 

(4) In addition to any other penalty 
provided by law, any person planting contrary 
to the restrictions of subsection (1) of 
ORS 468.465 pertaining to the open burning of 
cereal grain acreage shall be assessed by the 
Department a civil penalty of $25 for each 
acre planted contrary to the restrictions. 

(Statutory Authority: ORS CH 468) 
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EXHIBIT A 

(b) Certain Burning Allowed Under Prohibition Conditions, Under prohibition 
conditions no permits for agricultural open burning may be Issued and no burning 
may be conducted, except where an auxiliary liquid or gaseous fuel Is used such that 
combustion is essentially complete, or an approved field sanitizer Is used. 

· (c) Priority for Burning on Marginal Days. Permits for agricultural open 
burning may be Issued on each marginal day In each permit jurisdiction In the Wil• 
lamette Valley, following the priorities set forth in ORS lt68.450 which gives 
perennial grass seed fields used for grass seed production first priority, annual 
grass seed fields used for grass seed production second priority, grain fields 
third priority and all other burning fourth priority, 

26-025 CIVIL PENALTIES. 
In addition.to any other penalty provided by law: 
(I) Any person who Intentionally or negligently causes or permits open field 

burning contrary to the provisions of ORS 468.450, 468.455, 468.ltSO, 476.380 and 
478.960 shall be assessed by the Department a civil penalty of at least $20, but 
not more than $40 for each acre so burned. 

(2) In lieu of any per·acre civil penalty assessed pursuant to Subsection (I) 
of this section, the Director may assess a specific civil penalty for any violation 
pertaining to agricultural burning operations by service of a written notice of 
assessment of c:.ivi 1 penalty upon the respondent, The amount of such clvl 1 penalty 
shall be determined consistent with the following schedule: 

(a) $1500 upon any person who: 
(A) Conducts open field burning on any acreage which has not been registered 

with the Department for such purposes. 
(S) Conducts open field burning on any acreage without first obtaining and 

readily demonstrating a valid open field burning permit for all acreage so burned. 
(b) $1000 upon any person who: 
(A) Fails to report with reasonable acc;uracy all acreage burned In association 

with or as a direct result of a permitted open field burning operation. 
(B) Fails to actively extinguish all flames and major smoke sources when pro

hibition conditions are imposed by the Department. 
(C) Conducts burning using an approved alternative burning method contrary to 

any specific conditions or provisions governing such operation. 
(c) $500 upon any person who: 
(A) Initiates an open field burn after expiration of the designated permit period. 
(B) Conducts an agricultural open burning operation which does not comply with 

any specific restrictions establ I shed by the Department related to required burning 
techniques, field and fuel conditions, or field and fuel treatments. 

(d) $300 upon any person who: 
(A) Fails to readily demonstrate at the site of the burn operation the 

capability to monitor the Department's field burning schedule broadcasts. 
(e) Not less than $50 nor more than $10,000 upon any person who commits any 

other violation pertaining to agricultural burning operations or the rules of this 
Division. 

(f) The civil penalty for each repeat offense which occurs within five years 
of a previous violation shall be at a minimum, double the amount previously assessed 
but not more than $10,000. 

(3) Any person planting contrary to the restrictions of subsection (l) of 
ORS 466.465 shall be assessed by the Department a civil penalty of $25 for each 
acre planted contrary to the restrictions. 
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"Agriculture is the most ... useful, the most noble employment of man." 

Floyd & Betty Jo Smith 
29610 Brattain Drive 

Shedd, Oregon 97377 
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COMMITTEES 

Labor 
Transportation 
Executive Committee 

CEDRIC L. HAYDEN 
EASTERN PORTIONS OF 
CLACKAMAS, LANE, LINN, 
AND MARION COUNTIES 
DISTRICT 38 

House Minority Caucus 

PAST SESSIONS 
REPLY TO ADDRESS INDICATED: 

0 House of Representatives 
Salem, OR 97310 

lntenm Joint Labor 

0 PO Box 28 

Interim Occupational Safety 
Human Resources 

Fall Creek, OR 97438 HOUSE OF REPRESENTATIVES 

ASSISTANT MINORITY LEADER 

Van Kollias 
Oregon Dept. Environmental 
811 SW 6th Ave 
Portland, Oregon 97204 

Dear Mr. Kollias: 

Quality 

January 15, 1990 

j :: 

... 
'' 

Re: Proposed revision Administrative Rules 
Chapter 340, Division 12, Civil Penalty Rules 

I am aware that the Department wishes by these proposals to make 
its enforcement rules more uniform in procedure and application. 
While this is an important administrative goal, I wish to comment 
on two important consequences of the proposed matrix related 
system. 

First, it is impossible to equally compare damages from long-term 
hazardous dioxin spills and barnyard run-off of organic fertilizer 
no matter how large the matrix chart is crafted. These potential 
violations are too unlike to warrant over-simplified comparisons. 
Implementation of a "cats vs dogs" comparison system may result in 
assigning less importance to the more serious violations, and 
greater relative importance to the less serious violations. 

As a practicing health professional with an MPH, I believe the 
.public deserves and expectE; a weighted enforcement system that 
truly pursues the hazards of greatest potential. 

Second, the proposals do not adequately identify technical data on 
which the degree of hazard is to be assessed. If the goal is to 
make these determinations "objective", what precision will be 
applied to determine the difference between "minor", "moderate", 
and "major" degrees of violation. I believe a strong supporting 
technical framework needs to be added to this proposal. 

These rules are very important in my large forest and agriculture 
based district. Our citizens make their livelihoods by having a 
responsible respect for our lands. We all wish to have the fairest 
and best operating regulation possible. If there is any further 
information or assistance I can provide, please allow me to do so . 

.. -

CEDRIC L. HAYDEN 
State Representative Dist 38 

·- ! 
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65lh OREGON. LEGISLATIVE ASSDIBLY··ID89 Regular Session 

A-Engrossed 

House Bill 3493 
Ordered by the House June 15 

Including House Amendments dated .June 15 

-' 
A ·Mu.... ...... h '"' c.,,-vf~ b:.-

Sponsored by Representatives DWYER. CEASE, AGRONS, CALHOON. CARTER, COVRTNEY. DIX, D0~1INY, 
EDMUNSON, GERSHON, HANLON. HA'.'INEMAN, HOSTICKA, HUGO, KOTCLSKI, ~1AN'.'IIX, MARKHAM, 
~!cTEAGUE, PICKARD, RIJKEN. ROBERTS, SCHOON, SHIPRACK, SOWA, WHITTY, Senators BRADBCRY. 
BU!\N, COHEN, McCOY 

SUMMARY 

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject 
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the 
measure. 

Punishes persons intentionally or negligently discharging oil unlawfully into Oregon \Vat.ers by 
making violation Class [B felony] A misdemeanor punishable by maximum fine of [$100,000] 
$2,500, maximum imprison1nent for [JO years] one year, or both. Imposes civil penalty·in addition 
to any other penalty provided by law, commensurate with amount of damage. 

Establishes Oil Spillage Contrell Fund in General to receive penalties. Appropriates mon
eys from spillage fund to Department of Environmental Quality for cleanup and rehabili
tation of affected fish and wildlife. 

Declares emergency, effective July 1, 1989. 

A BILL FOR AN ACT 

Relating to water pollution; creating new provisions; amending ORS 468.990; appropriating money; 

and declaring an emergency. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. Sections 2 to 5 of this Act are added to and made a part of ORS 468.780 to 468.815. 

SECTION 2. The commission shall adopt rules necessary to carry out the provisions of sections 

3 to 5 of this 1989 Act. 

SECTION 3. Any person who wilfully or negligently causes or permits the discharge of oil into 

the waters of the state shall incur, in addition to any other .penalty provided by law, a civil penalty 

commensurate with the amount of damage incurred. The amount of the penalty shall be determined 

by the Director of the Department of Environmental Quality with the advice of the State Fish and 

Wildlife Director after taking into consideration the gravity of the violation, the previous record of 

the violator in complying, or failing to comply, with the provisions of sections 2 to 5 of this 1989 

Act, and such other considerations as the director considers appropriate. The penalty provided for 

in this section shall be imposed and enforced in accordance with ORS 468.135. 

SECTION 4. (1) There is established an Oil Spillage Control Fund within the General Fund. 

This account shall be a revolving fund, the interest of which accrues to the Oil Spillage Control 

Fund. 

(2) All penalties recovered under section 3 of this 1989 Act shall be paid into the Oil Spillage 

Control Fund. Such moneys are continuously appropriated to the Department of Environmental 

Quality for the advancement of costs incurred in carrying out cleanup activities and for the reha

bilitation of affected fish and wildlife as provided under ORS 468.745. 

(3) With the approval of the commission, the moneys in the Oil Spillage Control Fund may be 

invested as provided by ORS 293.701 to 293.776, and earnings from such investment shall be credited 

NOTE: ~tatter in bold face 1n an amended section i.s new; matter [italic and bracketed] is existing law to be omitted 
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65th OH.ECO\' LEGISLATIVE ASS~:'.\IBLY -10-li'.~ ltl'i.;u!nr Ses5ion / 
A-Engrossed 

Senate Bill 1038 
Ordered b.,· the Senate ~lav 23 

!nc!uding Senate. Amendments daled ~f<1y 23 

SUMMARY 

Sponsored by cmn1111EE 0:\ AGRICL LTLRE A:\D :-IATLRAL RF.SOCRCELS 

The follow1ng summary 1s not pr"' pared by the sponsors of the measure and is ta part of the bodv thi?reof subject; 
lo consideration by the Legislative Asseinbly. It is an editor's brief stale ent of the essential features of the 
measure. 

Establishes financial assurance [~m-~sJ provisions fo (,gflr:ss~ 1aeiag con1J oi voe; J ships 
over 300 gross tons that transport bulk oil (pr hazacdouc;.. · ' I in waters of state. 
Speci~es met~ods ~y which assurance m~y be esta~lishe • [Reey1:1i11.s po ti dlltho, ily zu suspend 
o m . Requires Environ
mental Quality Commission. by Januarv J 1990 to ad t rules to carry out Act. Allows re
quired documentation of compliance to be kept o ship or filed with Department of 
Environmental Quality. Requires owner or operator to maintain on ship certificate of com
pliance with Federal \Vater Pollution Control Act. equires maritime pilot to repol"t to de
partment owner or operator of ship carrying oil · hout required financial assurances. 

[Declares emergency, effective on passage. I 

A BILL FO AN ACT 

Relating to oil spills; creating new provisionsj a d amending ORS 468.140. 

Be It Enacted by the People or the State o Oregon: 

SECTION l. Sections 2 to 5 of this Act re added to and made a part of ORS 468.780 to 468.815. 

SECTION 2. The Legislative Assembly finds t.hat oil spills, hazardous material spills and other 

6 forms of incremental pollution present ser, ous danger to the fragile marine environment of the state. 

7 Therefore, it is the intent of sections 2 t 5 of this 1989 Act to establish financial assurance for ships 

8 that transport oil and other hazardou material in the waters of the state. 

9 SECTION 3~ (1) Any ship over 00 gross tons, that transports oil in bulk as cargo, using any 

IO port or place in this state or the waters of the state shall establish, under rules adopted by the 

11 Environmental Quality Commissi n, evidence of financial assurance in the amount of the greater of: 

12 (a) Sl million; or 

13 (b~ $150 per gross ton of e ship. 

14 (2) The financial assur nee established under subsection (1) of this section shall meet the Ii· 

15 ability to the State of Ore on for: 

16 (a) Actual costs for emoval of spills of oil; 

17 (b) Civil penalties nd fines imposed in connection with the spill of oil; and 

18 (c) Natural reso ce damages. 

l!J SECTION 4. ( Financial assurance may be established by any of the following methods or a 

20 combination of th se methods acceptable to the Environmental Quality Commission: 

21 (a) Evidenc of insurance; 

22 (b) Surety ond; 

23 (c) Qua!" 1cations as a self-insurer; or 

24 (d) An other evidence of financial assurance approved by the cornm1ssion. 

NOTE: 

-1.7---
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65th Olt~J;O\' LEGISLATIVE ,\SS~:~.!f!LY .\9:-.:~ !tL'htilnr Session 

A-Engrossed 

Senate Bill 1038 
Ordered by the s~nale \lay 23 

Including Senate /\mendments dnted ~1ny '.!3 

Sponsored by C0~1:1111TEE 0:\ AGlllCL"LTlRE A:\D :\ATlRAL RF.SOlllCES 

SUl\11\IARY 

The·rollowing surrunary is not prFfhlrcri by the sponsors ~f the measure and is not a paft of the body thereof subject 
lo consideration by the Legislative Asse1nbly. IL is an eUitor's brief statement of the essential features of the 
measure. 

Establishes financial assurance fff.qm.~sl provisions for ~B6"l ~aeiag coati oi' ooe1 J ships 
over 300 gross tons that transport bulk oil {Qr ba 1 ard0 rq: mater:isi '=rs'iSfrGrtedl in >.Jo.'<lters of state. 
Specifies methods by which assurance may be established. [Reeyui11.s purl aa1i.o, ily lo suspend 
ope1alia1t tJ{ ahip ttillii denzv11s1tallott ufprau( 1ha1 1equ11enzenzs have been mer.t Requires Environ
mental Quality Commission. by Januarv 1. 1990 to adopt rules to carry out Act. Allows re· 
quired documentation of compliance to be kept on ship or filed with Department of 
Environmental Quality. Requires owner or operator to maintain on ship certificate of com· 
pliance with Federal \Yater Pollution Control Act. Requires maritime pilot to report to de· 
partment owner or operator of ship carrying oil without required financial assurances. 

[Declares emergency, effective on passage.} 

A BILL FOR AN ACT 

Relating to oil spills; creating nev.· provisionsj and amending ORS 468.140. 

Be It Enacted by the People oC the State of Oregon: 

SECTION 1. Sections 2 to 5 of this Act are added to and made a part of ORS 468.780 lo 468.815. 

SECTION 2. The Legislative 1\ssembly finds that oil spills, hazardous material spills and other 

6 forms of incremental pollution present serious danger to the fragile marine environment of the state. 

7 Therefore, it is the intent of sections 2 to 5 Or this 1989 Act to establish financial assurance for ships 

8 that transport oil and other hazardous material in the waters of the state. 

9 SECTION 3. (1) Any ship over 300 gross tons, that transports oil in bulk as cargo, using any 

10 port or place in this state or the waters of the state shall establish, under rules adopted by the 

11 Environmental Quality Commission, evidence of financial assurance in the amount of th_e greater of: 

12 (a) SI millionj or 

13 (bi Sl50 per gross ton of the ship. 

14 (2) The financial assurance established under subsection {1} of this section shall meet the li-

15 ability to the Stale of Oregon for: 

16 (a) Actual costs for removal of spills of oil; 

17 (b} Civil penalties and fines imposed in connection with the spill of oil.; and 

18 (c) Natural resource damages. 

!fl SECTION 4. (1) Pinancial assurance may be established by any of the following methods or a 

20 combination of these methods acceptable to the Environmental Quality Commission: 

21 (a.) Evidence of insurance; 

22 (b) Surely bond; 

23 (c) Qualifications as a self.insurer; or 

21 (d) Any olher evidence of financial assurance ;1pprovcJ. by the corrunissiun. 



2 

A-En~. SB 1038 

(2) Any bond filed shall be issued by a bonding company authorized to do business in the United 
\ 

States. 

3 (3) Documentation of the financial assurance shall be kept on the ship or filed \vi th the depart-

4 ment. The owner or operator of any other ship sh.all maintain ?" the ship a certificate issued by the 

5 United States Coast Guard evidenc.ing compliance \vith the requirements of section 311 of the Fed-

6 era! Water Pollution Control Act, P.L. 92-500, as amended. 

i SECTION 5. The maritime pilot piloting a ship subject to the provisions of section 3 of this 1989 

8 Act shall report to the Department of Environmental Quality any ship owner or operator ha\'ing 

9 control over oil who does not provide financial assurance as required under sections 3 and 4 of this 

JO 1989 Act. 

ll SECTION 6. Not later than January l, 1990, the Environmental Quality Commission shall adopt 

12 rules to carry out the provisions of sections 2 to 5 of this Act. 

13 SECTION 7. ORS 468.140 is amended to read: 

14 468.140. (1) In addition to any other penalty provided by law, any person who violates any of the 

15 following shall incur a civil penaity for each day of violation in the amount prescribed by the 

16 schedule adopted under ORS 468.130: 

17 (a) The tem.s or conditions of any permit required or authorized by law and issued by the de-

18 partment' or a regional air quality control authority. 

19 (b) Any provision of ORS 164.785, 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 

:W 454.505 to 454.535, 454.605 to 454.745, ORS chapter 467 and this chapter. 

21 (c) Any rule or standard or order of the commission adopted or issued pursuant .to. ORS 448.305, 

22 454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 454.505 to 454.535, 454.605 to 454.745, ORS 

23 chapter 467 and· this chapter. 

24 (d) Any term or condition of a variance granted by the conunission or department pursuant to 

25 ORS 467.060. 

26 (e) Any rule or standard or order of a regional authority adopted or issued. under authority of 

'!:I ORS 468.535 (1). 

28 (f1 The rmanclal assurance requirement under sections 3 and 4 ot this 1989 Act or any 

29 rule related to the rmancial assurance requirement under section 3 of this 1989 Act. 

30 (2) Each day of violation under subsection (1) of this section constitutes a separate offense. 

31 (3)(a) In addition to any other penalty prc;:ivided by law, any person who intentionally or 

32 negligently causes or permits the discharge of oiJ into the waters of the state shall incur a civil 

33 penalty not to exceed the amount of S20,000 for each violation. 

34 (b) In addition to any other penalty provided by la\v1 anY, person who violates the terms or 

35 conditions of a permit authorizing waste discharge into the.air or waters of the state or violates any 

36 law, rule, order or standard in ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 

:r1 454.5-05 to 454.535, 454.605 to 454.745 and this chapter relating to air or water pollution shall incur 

38 a civil penalt.y not to exceed the amount of Sl0,000 for each day of violation. 

39 (4) Paragraphs (c) and {e) of subsection (1) of this section do not apply to violations of motor 

40 vehicle emission standards which are not violations of standards for control of noise emissions. 

41 (5) Notwithstanding the limits of ORS 468.130 (1) and in additio~ to any other penalty provided 
42 

43 

44 

by law, any person who intentionally or negligently causes or permits open field burning contrary 

to the provisions of ORS 468.450, 468.455 to 468.480, 476.380 and 478.960 shall be assessed by the 

departrnent a ~ivil penalty of at led.st S'.20 but not more than S-10 for each acre so burnC'd. Any fines 

-178-
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collected by the department pursuant to this subsection shall be deposited 1th the State Treasurer 

to the credit of the General Fund and shall be available for general gov rnmental expense. 

I 
I 
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collected by the department pursuant to this subsection shall be deposited with the State Treasurer 

to the credit of the General Fund and shall be available for general governmental expense. 
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468.130 PUBLIC HEALTH AND SAFETY 

period, or unless the person incurring the penalty (f) '\\<nether the cause of the violation was an 
shall otherwise have received actual notice of the unavoidable accident, negligence or an inten· 
violation not less than five days prior to the tional act. 
violation for which a penalty is imposed. (g) The violator's cooperativeness and efforts 

(2) No advance notice shall be required under to correct the violation. 
subsection ( 1) of this section if: (h) Any relevant rule of the commission. 

(a) The violation is intentional or consists of (3) The penalty imposed under this section 
disposing of solid waste or sewage at an unauthor· may be remitted or mitigated upon such terms 
ized disposal site or constructing a sewage dis· and conditions as the commission or regional 
posal system without the department's·permit. authority considers proper and consistent with 

(b) The water pollution, air pollution or air the public health and safety. 
contamination source would normally not be in (4) The commission may by rule delegate to 
existence for five days, including but not limited the department, upon such conditions as deemed 
to open burning. necessary, all or part of the authority of the 

(c) The water pollution, air pollution or air commission provided in subsection (3) of this 
contamination source might leave or be removed section to remit or mitigate civil penalties. [For· 
from the jurisdiction of the department or merly 449.970: 1977 c.317 §3: 1987 c.266 §2) 
regional air quality control authority, including 
but not limited to ships. 468.135 Procedures to collect civil 

penalties. (1) Subject to the advance notice 
(d) The penalty to be imposed is for a vio· provisions of ORS 468.125, any civil penalty 

lation of ORS 466.005 to 466.385. imposed under ORS 468.140 shall become due 
(e) The penalty to be imposed is for a via~ and payable when the person incurring the 

lation of ORS 468.893 (8) relating to the control penalty receives a notice in writing ~rom the 
of asbestos fiber releases into the environment. director of the department, or from the director of 
[Formerly 449.967: 1977 c.317 §2: 19Ba c.703 §17; 1985 c.735 a regional air quality control authority, if the 
§3: 1987 c.741 §191 violation occurs Within its territory. The notice 

468.130 Schedule of civil penalties; referred to in this section shall be sent by regis
factors to be considered in imposing civil tered or certified mail and shall include: 
penalties. (1) The commission shall adopt by (a) A reference to the particular sections of 
rule a schedule or schedules establishing the the statute, rule, standard, order or permit 
amount of civil penalty that may be imposed for a involved; 
particular violation. Except as provided in ORS f h 
468.14(] (3). no civil penalty shall exceed $500 per (b) A short and plain statement o t e mat· . 
day. Where the classification involves ai~ pollu- ters asserted or charged; 
tion, the commission .shall consult with the (c) A statement of the amount of the penalty 
regional air quality control authorities before or penalties imposed; and 
adopting any classification or schedule. (d) A statement of the party's right to request 

(2) In imposing a penalty pursuant to the a hearing. 
schedule or schedules authorized by this section, (2) The person to whom the notice is 
the commission and regional air quality control addressed shall have 20 days from the date of 
authorities shall c~nsider the followin~ facto.rs: mailing of the notice .in which to make writ~en 

(a) The past htstory of the person mcumng a application for a heanng before the comm1ss10n 
penalty in taking all feasible steps or procedure~/ or before the board of directors of a regional air 
necessary or appropriate to correct any violation. quality control authority. 

(b) Any prior violations of statutes, rule~, (3) All hearings shali be conducted pursuant 
orders and permits pe~ini~g to wat~r or air to the applicable provisions of ORS 183.310 to 
pollution or air contamination or sohd waste 183.550. 
disposal. 

(c) The economic and financial conditions of 
the person incurring a penalty. 

(d) The gravity and magnitude of the vio
lation. 

( e) Whether the violation was repeated or 
continuous. 

(4) Unless the amount of the penalty is ~aid 
within 10 days after the order becomes final, the 
order shall constitute a judgment and may be filed 
in accordance with the provisions of ORS 18.320 
to 18.370. Execution may be issued upon the 
order in the same manner as execution upon a 
judgment of a court of record. 
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POLLUTION CONTROL 468.Y-55 

(5) All penalties recovered under ORS 
468.140 shall be paid into the State Treasury and 
credited to the General Fund. or in the event the 
penalty is recovered by a regional air quality 
control authority, it shall be paid into the county 
treasury of the county in which the violation 
occurred. !Formerly 449.973) 

468.140 Civil penalties for specified 
violations. (1) In addition to any other penalty 
provided by law, any person who violates any of 
the following shall incur a civil penalty for each 
day of violation in the amount prescribed by the 
schedule adopted under 0 RS 468.130: 

(a) The terms or conditions of any permit 
required or authorized by law and issued by the 
department or a regional air quality control 
authority. 

(b) Any provision of ORS 164.785, 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745, 
ORS chapter 467 and this chapter. 

(c) Any rule or standard or order of the 
commission adopted or issued pursuant to ORS 
448.305, 454.010 to 454.040, 454.205 to 454.255 
454.405, 454.425, 454.505 to 454.535, 454.605 
454.745, ORS chapter 467 and this chapter. 

(d) Any term or condition of a v · ce 
granted by the commission or departme pur
suant to ORS 467.060. 

(e) Any rule or standard or order of regional 
authority adopted or issued under thority of 
ORS 468.535 (1). 

(2) Each day of violation unde ubsection (1) 
of this section constitutes a sep te offense. 

(3)(a) In addition to any her penalty pro
vided by law, any person w o intentionally or 
negligently' causes or permit the discharge of oil 
into the waters of the s e shall incur a civil 
penalty not to exceed the amount of $20,000 for 
each violation. 

(b) In addition to y other penalty provided 
by law, any person ho violates the ·terms or 
conditions of a pe it authorizing waste dis
charge into the "r or waters of the state or 
violates any law, le, order or standard in 0 RS 
448.305, 454.01 to 454.040, 454.205 to 454.255, 
454.405, 454.4 , 454.505 to 454.535, 454.605 to 
454.745 and t is chapter relating to air or water 
pollution sh I incur a civil penalty not to exceed 
the amoun of $10,000 for each day of violation. 

(4) P graphs (c) and (e) of subsection (1) of 
this sect' on do not apply to violations of motor 
vehicle emission standards which are not vio· 
lation of standards for control of noise emis· 
sions 
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(5) Notwithstanding the limit /of ORS 

468.130 (1) and in addition to any er penalty 
provided by law, any person who i tentionally or 
negligently causes or permits o n field burning 
contrary to the provisions f ORS 468.450, 
468.455 to 468.480, 476.380 d 4 78.960 shall be 
assessed by the departme t a civil penalty of at 
least $20 but not more an $40 for each acre so 
burned. Any fmes co ected by the department 
pursuant to this s ction shall be deposited 
with the State T asurer to the credit of the 
General Fund shall be available for general 
.governmental nse. [Formerly 449.993; 1975 c.559 
§14; 1977 e.511 ; 1979 c.353 §1: 1987 c.513 §II 

POLL ION CONTROL FACILITiES 
TAX CREDIT 

4 .150 Field sanitation and straw uti· 
lizat'<in and disposal methods as "pollution 
co rol facilities." After alternative methods 
fo field sanitation and straw utilization and 

posal are approved by the committee and the 
department, "pollution control facility," as 
defined in ORS 468.155, shall include such 
approved alternative methods and persons pur
chasing and utilizing such methods shall be eligi
ble for the benefits allowed by ORS 468.155 to 
468.190. [1975 e.559 §151 

Note: 468.150 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS chapter 
468 or any series therein by legislative action. See Preface to 
Oregon Revised Statutes for further explanation. 

468.155 Def"mitions for ORS 468;155 
to 468.190. (l)(a) As used in ORS 468.155 to 
468.190, unless the context requires otherwise, 
"pollution control facility" or "facility" means any 
land, structure, building, installation, excavation, 
machinery, equipment or device, or any addition 
to, reconstruction of or improvement of, land or 
an existing structure, building, installation, 
excavation, machinery, equipment or device rea
sonably used, erected, constructed or installed by 
any person if: 

(A) The principal purpose of such use, erec
tion, construction or installation is to comply 
with a requirement imposed by the department, 
the federal Environmental Protection Agency or 
regional air pollution authority to prevent, con
trol or reduce air, water or noise pollution or solid 
or hazardous waste or to recycle or provide for the 
appropriate disposal of used oil; or 

(B) The sole purpose of such use, erection, 
construction or installation is to prevent, control 
or' reduce a substantial quantity of air, water or 
noise pollution or solid or hazardous waste or to 
recycle or provide for the appropriate disposal of 
used oil. 
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POLLUTION CONTROL 468.155 

(5) All penalties recovered under ORS 
468.140 shall be paid into the State Treasury and 
credited to the General Fund. or in the event the 
penalty is recovered by a regional air quality 
control authority, it shall be paid into the county 
treasury of the county in which the violation 
occurred. [Formerly 449.973] 

468.140 Civil penalties for specified 
violations. (1) In addition to any other penalty 
provided by law, any person who violates any of 
the following shall incur a civil penalty for each 
day of violation in the amount prescribed by the 
schedule adopted under ORS 468.130: 

(a) The terms or conditions of any permit 
required or authorized by law and issued by the 
department or a regional air quality control 
authority, 

(b) Any provision of ORS 164.785, 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 
454.425, 454.505 to 454.535, 454.605 to 454.745, 
ORS chapter 467 and this chapter. 

(c) Any rule or standard or order of the 
commission adopted or issued pursuant to ORS 
448.305, 454.010 to 454.040, 454.205 to 454.255, 
454.405, 454.425, 454.505 to 454.535, 454.605 to 
454.745, ORS chapter 467 and this chapter. 

( d) Any term or condition of a variance 
granted by the commission or department pur
suant to ORS 467 .060. 

(e) Any rule or standard or order ofa regional 
authority adopted or issued under authority of 
ORS 468.535 (1). 

(2) Each day of violation under subsection (1) 
of this section constitutes a separate offense. 

(3)(a) In addition to any other penalty pro
vided by law, any person who intentionally or 
negligently' causes or permits the discharge of oil 
into the waters of the state shall incur a civil 
penalty not to exceed the amount of $20,000 for 
each violation. 

(b) In addition to any other penalty provided 
by law, any person who violates the terms or 
conditions of a permit authorizing waste dis
charge into the air or waters of the state or 
violates any law, rule, order or standard in ORS 
448.305, 454.010 to 454.040, 454.205 to 454.255, · 
454.405, 454.425, 454.505 to 454.535, 454.605 to 
454.745 and this chapter relating to air or water 
pollution shall incur a civil penalty not to exceed 
the amount of $10,000 for each day of violation. 

(4) Paragraphs (c) and (e) of subsection (l) of 
this section do not apply to violations of motor 
vehicle emission standards which are not vio
lations of standards for control of noise emis
sions. 
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(5) Notwithstanding the limits of ORS 
468.130 (l) and in addition to any other penalty 
provided by law, any person who intentionally or 
negligently causes or permits open field burning 
contrary to the provisions of ORS 468.450. 
468.455 to 468.480, 476.380 and 478.960 shall be 
assessed by the department a civil penalty of at 
least $20 but not more than $40 for each acre so 
burned. Any fines collected by the department 
pursuant to this subsection shall be deposited 
with the State Treasurer to the credit of the 
General Fund and shall be available for general 
governmental expense. [Formerly 449.993: 1975 c.559 
§14; 1977 c.511§5;1979 c.353 §1; 1987 c.513 §II 

POLLUTION CONTROL FACILITIES 
TAX CREDIT 

468.150 Field sanitation and straw uti
lizatfon and disposal methods as "pollution 
control facilities." After alternative methods 
for field sanitation and straw utilization and 
disposal are approved by the committee and the 
department, "pollution control facility," as 
defined in ORS 468.155, shall include such 
approved alternative methods and persons pur
·chasing and utilizing such methods shall be eligi
ble for the benefits allowed by ORS 468.155 to 
468.190. [1975 c.559 §15] 

Note: 468.150 was enacted into law by the Legislative 
Assembly but wm not added to or made a part of ORS chapter 
468 or any series th!?rein by legislative iction. See Preface to 
Oregon Revised Statutes for further explanation. · 

468.155 Def"mitions for ORS 468;155 
to 468.190. (l)(a) As used in ORS 468.155 to 
468.190, unless the context requires otherwise, 
"pollution control facility" or "facility" means any _ 
land, structure, building, installation, excavation, 
machinecy, equipment or device, or any addition 
to, reconstruction of or improvement of, land or 
an existing structure, building, installation, 
excavation, machinery, equipment or device rea
sonably used, erected, constructed or installed by 
any person if: 

(A) The principal purpose of such use, erec· 
tion, construction or installation is to comply 
with a requirement imposed by the department, 
the federal Environmental Protection Agency or 
regionel air pollution authority to prevent, con· 
trol or reduce air, water or noise pollution or solid 
or hazardous waste or to recycle or provide for the 
appropriate disposal of used oil; or 

(B) The sole purpose of such use, erection, 
construction or installation is to prevent, control 
or reduce a substantial quantity of air, water or 
noise pollution or solid or hazardous waste or to 
recycle or provide for the appropriate disposal of 
used oil. 
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2120 
Certificate No. ------

State of Oregon 
Date of Issue 3/02/90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2838 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location_ of Pollution Control Facility: 
Charles v. & Catherine F. Grimes 
30309 Lassen Lane 33221 Priceboro Drive 
Junction City, OR 97448 Harrisburg, OR 

As: O Lessee lQ{Owner 

Description of Pollution Control Facility: 

100 x so x 22' pole construction grass seed straw storage shed 

Type of Pollution Control Facility: Kl Air 0 Noise O Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 12/08/89 Placed into operation: 12/28/89 

Actual Cost of Pollution Control Facility: $17,270.30 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (!) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of_ preventing. controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed~~ l<1 
Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the _,2:.:no;d::.._ __ day of March 90 , 19 __ , 

DEQ, TC--6 10i79 



Certificate No. 
2121 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue __ 3_/_0_2-'/_9_0_ 

Application No. T-2902 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
William J. Stellmacher 
30416 Stellmacker Drive SW 30416 Stellmacher Drive SW 
Albany, OR 97321 Albany, OR 

As: D Lessee Ga Owner 

Description of Pollution Control Facility: 

108 x 106 x 22 1 grass straw storage shed 

Type of Pollution Control Facility: 1iiJ Air D Noise D Water D Solid Waste D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 11/15/89 Placed into operation: 11/15/89 
Actual Cost of Pollution Control Facility: $ 44, 179. 00 

--
Percent of actual cost properly allocable to pollution control: 

52 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if. for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\1\ronmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Hqtchjgap Ty Cb airman 
j ' 

Approved by the Environmental Quality Commission on 

the ---'2-'-nu.d.____ day at --'M,.~.._._y_,_c;ih_.__ _______ , 19-9.!l.... 

DEQ;TC-6 10/79 



Certificate No. _z_l_z_z __ 
State of Oregon Date of Issue __ 3_/_o_z_/_9_o_ 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T- 3o73 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Far West Fibers, Inc. 
7979 SE Powell Blvd. p. 0. Box 503 

Beaverton, OR 97075 Portland, OR 

As: D Lessee 1KJ Owner 

Description of Pollution Control Facility: 

Marathon Model RJ-225 compactor and one new Marathon Model RJ-OC Ram Jet 
40 cubic yard container. 

Type of Pollution Control Facility: 0 Air 0 Noise O Water 10 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 8/21/89 Placed into operation: 8/21/89 
Actual Cost of Pollution Control Facility: 

$ 14,408.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air. water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 
the ----- day of ------------· 19 __ _ 

DEQ;TC-{I 10/79 



Certificate No. 
2123 

State of Oregon Date of Issue __ 3_f_o_2_!_9_o_ 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-3126 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Willamette Industries Location of Pollution Control Facility: 

KorPine Division Bend, OR 
3800 First Interstate Tower 
1300 SW 5th Avenue 
p . ' J An onn1 

As: D Lessee Q Owner 

Description of Pollution Control Facility: 

Installation of a Carter Day baghouse with pneumafil filters and ancillary 
equipment on the No. 1 Press Line Former. 

Type of Pollution Control Facility: :fi:Air D Noise 0 Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 7 /31/89 Placed into operation: 7/31/89 
Actual Cost of Pollution Control Facility: $ 103,295.48 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the infoi-mation contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4!)7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\.'\ronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

William P. Hutchison, Jr., Chairman 
Title ---------------------

Approved by the Environmental Quality Commission on 

2nd March 90 
the----- day of-----------· 19 __ , 

DEQ;TC-6 L0(79 



2124 
Certificate No. 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3 IQ? 190 v • 

Application No. T-3lZS 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: J .S .G., Inc:. Location of Pollution Control Facility: 

Steve & Virginia Glaser 32200 Quail Run 32200 Quail Run 
Tangent, OR 97389 

Tangent, OR 

As: D Lessee [j,: Owner 

Description of Pollution Control Facility: 

Allis-Chalmers 745 HB • 
Wheel loader and modifications 

Type of Pollution Control Facility: 19 Air 0 Noise 0 Water 0 Solid Waste O Hazardous Waste O Used Oil 

Date Pollution Control Facility was comple~ed: 10/26/89 Placed into operation: 11/06/89 
Actual Cost of Pollution Control Facility: s 21,206.22 
. ---

Percent of actual cost properly allocable to pollution control: 

80 percent 

Based upon the information contained in the application referenced above •. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or \Vill operate to a 
substantial extent __ for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Wjlljam P Hutchison Tr , Chairman 

Approved by the Environmental Quality Commission on 

the __ 2~n=d __ day of March • !9-2il. 

DEQ TC---6 lO, 7!) SP•07063-346 



2125 
Certificate No. ------

State of Oregon 3/02/90 
Date of Issue ------DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. 
T-3132 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Eder Farms, Inc. 12730 Miller Road NE 
12730 Miller Road NE 

Gervais, OR 
Gervais, OR 97026 

As: D Lessee ~Owner 

Description of Pollution Control Facility: 

Hesston 550 round baler 

' 

Type of Pollution Control Facility: IX Air 0 Noise O Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 7/89 Placed into operation: 7/89 
Actual Cost of Pollution Control Facility: $ 13,600.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Wi J limn P. Hutchison, Jr. , Chairman 

Approved by the Environmental Quality Commission on 

h 2nd March 90 t e -=~-- day of ~=~~--------• 19 __ . 

DEQ, TC~ l0,79 



2126 
CertiiicQ.te :.:o. ------

State of Oregon 
Date of Issue _3~/_0_2~/_9_0_ 

DEPARTMENT OF ENVIRON:\1ENTAL QUALITY 

Application :-lo. T-3136 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Oak Park Farms, Inc. Location of Pollution Control Facility: 

Norman Coon, Vernon Coon Oak Plain Drive, 
31310 Peoria Road off 99E, 2 miles south 
Shedd, OR 97377 of Halsey, OR 

As: O Lessee Kl Owner 

Description of Pollution Control Facility: 

180 x 106 x 22' pole construction grass seed straw storage shed 

Type of Pollution Control Facility: ll>i Air D Noise D Water CJ Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 6/88 Placed into operation: 6/88 
Actual Cost of Pollution Control Facility: s 66,641.00 
Percent of actual cost properly allocable to pollution control: 

62 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection { 1) of ORS 468.165. and is designed for, and is being operated or \vill operate to a 
,:;ubstantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance \Vith the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department ot Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The fac_ility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon La\v 1979, if the person issued the Certificate elects 
to talce the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P, Hutchison, Jr., Inc., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day of March . 1990 . 

nF.Q TC 1' 10. 7!J 



Certificate No. -~2~1~2~7 __ 

State of Oregon 
Date of Issue' 3/02 /90 DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-3137 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Oak Park Farms, Inc. Location of Pollution Control Facility: 

Norman Coon, Vernon Coon Oak Plain Drive 
31310 Peoria Road off 99E, 2 miles south 
Shedd, OR 97377 of Halsey, OR 

As: D Lessee Kl Owner 

Description of Pollution Control Facility: 

180 x 108 x 22' grass seed straw storage shed 

Type of Pollution Control Facility: ll!I Air 0 Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 7/88 Placed into operation: 7/88 
-

Actual Cost of Pollution Control Facility: s 66,641.00 
---

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS -168.165, and is designed for, and is being operated or \Vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum effh;:iency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon LaW 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 
the ----- day of ------------• 19 __ , 

DEQ,TC~ l01 79 SP•07063-J40 



2128 
Certificate No. 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

3/02/90 
Date of Issue ------

Application No. T-3139 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Estergard Farms, Inc. 
Donald Estergard, Lester Estergard 32022 Priceboro Drive 
1455 Larkspur Avenue Harrisburg, OR 
Eugene, OR 97401 

As: D Lessee De Owner 

Description of Pollution Control Facility: 

288 x 76 x 35' galvanized metal pole straw storage shed 

Type of Pollution. Control Facility: :&] Air D Noise D Water D Solid Waste D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 9/01/89 Placed into operation: 10/01/89 

Actual Cost of Pollution Control Facility: $ 94,901.60 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions- of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the ~-d __ day of _M_a_r_c_h ________ , 19_9_0_. 

DEQ;TC--.{I 10/79 



• 

Certificate No. 212 9 

State of Oregon 3/02/90 
Date of Issue ------DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-3141 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Estergard Farms, Inc. Location of Pollution Control Facility: 

Donald Estergard, Lester Estergard 32022 Priceboro Drive 
1455 Larkspur Avenue Harrisburg, OR 
Eugene, OR 97401 

As: D Lessee 6'1 Owner 

Description of Pollution Control Facility: 

One Kuhn flex straw rake 
One farm manufactured buck rake 
One .Rears profane flamer 

Type of Pollution Control Facility: 119 Air D Noise D Water D Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 
9/01/88 

Placed into operation: 
9/01/88 

Actual Cost of Pollution Control Facility: $ 16,548.91 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Envwironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

DEQ;TC-6 l0;79 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day ol March 90 , !9 __ , 



Certificate No. 2131 

State of Oregon 
Date ol Issue 3/02/90 DEPART:VIENT OF ENVIRONMENTAL QUALITY 

~~pplication No. T-2941 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: J.S.G., Inc:. Location of Pollution Control Facility: 

Steve & Virginia Glaser 32161 Quail Run 
32200 Quail Run Tangent, OR 
Tangent, OR 97389 

As: O Lessee ~Owner 

Description of Pollution Control Facility: 

Ford 3600 tractor 

Type of Pollution Control Facility: liQ Air 0 Noise O Water 0 Solid Waste O Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 6/27/89 Placed into operation: 
6/27/89 

Actual Cost of Pollution Control Facility: s .9 ,500. 00 
Percent of actual cost properly allocable to pollution control: 

75 percent 

Based upon the information contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any ·reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon La\v 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

T. William P. Hutchison, Jr., Chairman 
itle 

Approved by the Environmental Quality Commission on 

the _2_n_d __ day of March 90 • 19 __ , 



c~rtiiic::ite ~o. 2_1_3_2 ___ _ 

State of Oregon 
Date oi Issue _3_f_O_Z_f_9_o __ 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

. .\pplication No. T-2942 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: J .S .G., Inc. Location of Pollution Control Facility: 

Steve & Virginia Glaser 32161 Quail Run 
32200 Quail Run Tangent, OR 
Tangent, OR 97389 

As: 0 Lessee G:: Owner 

Description of Pollution Control Facility: 

John Deere 4255 tractor 

Type of Pollution Control Facility: 1'] Air O Noise 0 Water 0 Solid Waste 0 Hazardous· \Vaste 0 Used Oil 

Date Pollution Control Facility was completed: 7 /30/89 Placed into operation: 7/30/89 
Actual Cost of Pollution Control Facility: s 50,508.67 
Percent of actual cost properly allocable to pollution control: 

75 percent 

Based upon the information contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance \Vith the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used ail, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the .following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon La\V 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison .. Jr., Cbajmau 

Approved by the Environmental Quality Commission on 

Match 90 
the---- day of-----------· 19 __ _ 

2nd 



Cert. No. 1698 

State of Oregon 
Date First Issued 10/0//83 

'"'""'s'"'/""lo"'/"'8""4.---
DEPARTMENT OF ENVIRONMENTAL QUALITY Date Reissued 

Appl. No. T-1621 
Second reissue date 3/02/90 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Pleasant Valley Ply. Inc. 
Highway 20 P.O. Box 454 

Sweet Home, Or 97386 Sweet Home, Oregon 

As: O Lessee lj;j Owner 

Description of Pollution Control Facility: 

Exhaust stack ducting, dampers and damper contro1 system for returning 
veneer dryer gases to furnace for incineration. 

Type of Pollution Control Facility: QlJ Air 0 Noise O Water 0 Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility wu completed: 5/05/78 Placed into operation: 5105178 
Actual Coat of Pollution Control Facility: '120,000.00 
Percent of actual cost properly allocable to pollution control: 

80 percent or more 

Based upon the intonnation contained in the application referenced above. the Environmental' Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.J 75 and subsection ( l) of ORS 468.165, and is designed !or, and is being operated or will operate to a 
substantial extent for the purpose at preventing. controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454. 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the De12artment of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpOse of preventing. con
troillng, and reducing the· type of_ pollution as indicat~ above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and it. for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described h.erein is not eliRi,ble to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

NOTE: THIS IS A REISSUED CERTIFICATE VALID ONLY FOR THE TIME REMAINING FROM 
THE DATE OF FIRST ISSUANCE. 

Signed 

Title _w_i_l_l_i_am __ P_._s_u_t_c_h_i_s_o_n_,:_J_r_. :...' _c.:.h=a;._i.:.r;;m.:.a;._n_ 

Approved by the Environmental Quality Commission on 

2nd March 
the----- day of------------ 1990 . 

DEQ-TC/6a 9/82 



Certificate No. 2113 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue _1,_,1-i..,0...:2-1/c.;9,uQ,,__ 

Application No. T-2 31 8 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Teledyne Industries, Inc. 1600 Old Salem Road 
Teledyne Wah Chang Albany Albany, OR 
P.O. Box 460 
Albany, OR 97371 

As: D Lessee !Kl Owner 

Description of Pollution Control Facility: 

Teledyne scrybber system 87-1007 consisti.ng of a venturi scrubber and a packed 
bed scrubber, controls and ductwork to control fugitive emissions from research 
activities related to manufacturing and forming Processes of non-ferrous metals. 

Type of Pollution Control Facility: ll!J Air 0 Noise O Water O Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 3/08/88 Placed into operation: 3/08/88 
Actual Cost of Pollution Control Facility: $ 111, 421. 00 

--Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the infortnation contained in the application referenced above, the Environmental Quality Commission 
certifies that th-e! facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for. and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\lironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certiiicate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Wj 1 1 jam P. Hut chis on .Jr. , Chairman 

Approved by the Environmental Quality Commission on 

the _ .. z .. n.,.d.__ day ot -~M~a=r~c=h~-------• J9Jill... 

DEQ;TC-6 10/7!1 



Certificate No. ~2~1~1~4.._ __ 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3/02/~Q 

Application No. T-2472 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Willamette Industries, Inc. Location of Pollution Control Facility: 

Duraflake Division Millersburg, OR 
3800 First Interstate Tower 
1300 SW 5th Avenue 
Portland. OR 97201 

As: D Lessee ID Owner 

Description of Pollution Control Facility: 

Western Pneumatics Model 1/25.6 baghouse, two 8' diameter cyclones, four 40hp fans 
and ancillary equipment. 

Type of Pollution Control Facility: Kl Air 0 Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 7/08/88 Placed into operation: 7 /08/88 
Actual Cost of Pollution Control Facility: 

$ 1 on e:qq on 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the inforination contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed chan,e;e in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of EnY'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day of -~Ma=r~c~h~------· 19 90 . 

OEQ, TC-a t0;79 



Certificate No. 2115 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3 /02 /90 

Application No. T-2536 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Willamette Industries, Inc. Location of Pollution Control Facility: 

KorPine Division Bend, OR 
3800 First Interstate Tower 
1300 SW 5th Avenue 
p-··'1--,A OR 072(\1 

As: O Lessee Kl Owner 

Description of Pollution Control Facility: 

Installation of two Pneumafit "Straight Fire Fitters", Model 11. 5-162-12 on a 
new Kimwood 8-head sander. 

Type of Pollution Control Facility: 1iiJ Air 0 Noise O Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 12/19/1H:5 Placed into operation: lZ/lY I"" 
Actual Cost of Pollution Control Facility: 

$ 260 498 19 
-· Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above. the En~ironmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165. and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454. 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of, the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Wj 11 i am p H11tcbj SQD' .Ir , Chairman 

Approved by the Environmental Quality Commission on 

the "2nd day of March 90 • 19 __ , 

DEQ, TC~ IO, 79 



Certificate No, 2"1"1=-6~---

State of Oregon 
Date of Issue 3/02 /90 

DEPARTMENT OF ENVIRON:\<1ENTAL QUALITY 

Application No. T-2663 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
South Coast Lumber Co. 
p. o. Box 670 Brookings, OR 
Brookings, OR 97415 

As: O Lessee ~Owner 

Description of Pollution Control Facility: 

16' diameter Pneumafil bag filter 'to reduce sanderdust emissions. 

Type of Pollution Control Facility: il!'.J Air 0 Noise O Water 0 Solid Waste O Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 5/15/89 Placed into operation: 5/15/89 
Actual Cost of Pollution Control Facility: $ 227,672.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the inforrilation contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection {l) of ORS 468.165. and is designed for, and is being operated or \Vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and ·468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

L The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax er.edit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon La\v 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chaiman 

Approved by the Environmental Quality Commission on 

2nd March 90 
the ----- day of ------------· 19 __ , 

DEQ, TC-6 10179 



Certificate No. 2117 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue _ 3_fo_2 _!9_o __ 

Application No. T-26 70 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Precision Castparts Corp, 
Titanium Plant 5001 SE Johnson Cr. Blvd. 
4600 SE Harney Drive Milwaukie, OR 
Portland, OR 97206 Clackamas County 

As: D Lessee Gi Owner 

Description of Pollution Control Facility: 

Containment facility for hazardous materials. 

Type of Pollution Control Facility: 0 Air D Noise !iii Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 12/86 Placed into operation: 9/22/86 
Actual Cost of Pollution Control Facility: $104,887.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the inforination contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of'ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of EnY'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title T.Ij11iam p Hutchison! .Ty , Chajman 

Approved by the Environmental Quality Commission on 

2nd March 90 
the ----- day o! ------------·· 19 __ . 

DEQ."TC~ 10;79 



Certificate No. 2118 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 3/02 /90 

Application No. T-2686 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Walter J. Wilmes 
19095 Arbor Grove Road NE 

19095 Arbor Grove Road NE Woodburn, OR 
Woodburn, OR 97071 

As: O Lessee 6'] Owner 

Description of Pollution Control Facility: 

60' x 169' grass straw star.age shed 

Type of Pollution Control Facility: 0 Air 0 Noise 0 Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 8/15/89 Placed into operation: 8/31/89 
Actual Cost of Pollution Control Facility: $44,952.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or. will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En...tronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. fu1tchison, .Tr J Chai rm an 

Approved by the Environmental Quality Commission on 

the -~2~n-d __ day o.i March • 19.....9..0.. 

DEQ;TC~ \0 1 79 SP*OT063-340 



Certificate No. 
2119 

State of Oregon 
DEPARTMENT OF ENVIRON:\JENTAL QUALITY 

Date of Issue 3/02/90 

Application No. T-2802 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: 
J.S.G., Inc. 

Location of Pollution Control Facility: 

Steve & Virginia Glaser 32660 Tangent Drive 
32200 Quail.Run Tangent, OR 
Tangent, OR 97389 

As: O Lessee !Kl Owner 

Description of Pollution Control Facility: 

196' 160' storage shed • x straw 

Type of Pollution Control Facility: rn Air D Noise O Water 0 Solid Waste O Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 10/30/89 Placed into operation: 7/30/89 
Actual Cost of Pollution Control Facility: s 336,785.45 

---
Percent of actual cost properly allocable to pollution control: 

77 percent 

Based upon the inforination contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or \Vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Dernrtment of Environmental Quality shall be immediately notified of any proposed change in use or method 
of opera ... on of the facility and if, for any reason, the facility cea~es to operate for its intended pollution control 
purpose. · 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison. Jr., Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 the-~=-- day of-==~-------· 19 __ , 

DEQ, TC--.S to, 79 SP•07063-340 



Certificate No. 2101 

State of Oregon 
Dateoflssue 3/02/90 DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2493 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Pacific Power and Light Co. Coos Bay Service Center 
920 SW 6th Avenue Corner Broadway & Lockhart Streets 
Portland, OR 97204 Coos Bay, OR 

Coos County 
As: D Lessee lj{J Owner 

Description of Pollution Control Facility: 

Oil spill containment system consisting of concrete curbs and five 
oil/water separators. 

. 

Type of Pollution Control Facility: 0 Air 0 Noise l1J Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completec;t.: 10/20/88 Placed into operation: 10/20/88 

Actual Cost of Pollution Control Facility: $ J.4' "TV .vu 

Percent of actual cost properly allocable to pollution Control: 

100 percent 

Based upon the information contained in the application referericed above. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air. water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of EnV"ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the. 2nd March 90 
day of ------------· 19--. 

DEQ:TC-{I l0i79 



Certificate No. 2102 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 3/02190 

Application No. T-2693 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

William and Trudy Radke 31014 Green Valley Road 
31014 Green Valley Road Shedd, OR 
Shedd, OR 97377 

As: O Lessee ~Owner 

Description of Pollution Control Facility: 

124' x 180' straw storage .building 

. 

Type of Pollution Control Facility: !iii Air 0 Noise O Water D Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 5/30/89 Placed into operation: 7 /01/89 
Actual Cost of Pollution Control Facility: $ 71,018.00 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4!)7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if. for any reason, the facility ceases to operate for its intended pollution control 
purpose. · 

3. Any reports or monitoring data requested by the Department of EnV'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Wjlljam p Hutchison. Jr. Chairman 

Approved by the Environmental Quality Commission on 

the --~2~n~d~ day of March 90 • 19 __ . 

DEQ;TC-.{I 10, 79 



Certificate No. "2"1"0"3'---

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 3/02/90 

Application No. T-2 713 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Robert Schmidt 16294 Arbor Grove Road NE 
16294 Arbor Grove Road NE Woodburn, OR 
Woodburn, OR 97071 

As: D Lessee GI Owner 
Description of Pollution Control Facility: 

60' x 120' grass straw storage shed. 

Type of Pollution Control Facility: (ll: Air D Noise 0 Water D Solid Waste O Hazardous Waste D Used Oil 

Date Pollution Control Facility ·was completed: ~I Ji.J / O':J Placed into operation: l:'J/ ..ll/ u7 

Actual Cost of Pollution Control Facility: $..l4,.;~loVU 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases tq operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\9ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Title w; 11 i am P. Hutchison, Jr. . Chairman 

Approved by the Environmental Quality Commission on 

the· ?pd d f March 90 ay o -===-------· 19 __ _ 

OEQ;TC-6 10/79 



Certificate No. ~2~1~0~4~--

State of Oregon 
Date of Issue 3 /02 /90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2 742 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Locatio11 of Pollution Control Facility: 
Willamette Industries 5500 SW Western Avenue 
Western Kraft Group, Beaverton Div. Beaverton, OR 
3700 First Interstate Tower 
Portland, OR 97201 

As: D Lessee Q Owner 

Description of Pollution Control Facility: 

Automatic horizontal waste paper baler system consisting of Maron Model 325-101 
auto tie baler, Toledo scale model 8142, and bale accumulating, weighing and 
discharge conveyor. 

Type of Pollution Control Facility: 0 Air D Noise D Water ~ Solid Waste D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 6/12/89 Placed into operation: 6/12/89 
Actual Cost of Pollution Control Facility: $85, 341. 36 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. A.rly reports or monitoring data requested by the Department of EnV'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr. , Chairman 

Approved by the Environmental Quality Commission on 

the. 2nd day ot March 90 • 19 __ . 

DEQ;TC--6 !0;79 



. Certificate No. 
2105 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue _:J.,.,1-1..,0 .. 2...,/"9,.o.,__ 

Application No. T-2753 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Kurt & Ellen Kayner 26135 Peoria Road 
Kayner & Company Halsiey, DR 
26135 Peoria Road 
Halsey, OR 97348 

As: D Lessee Iii Owner 

Description of Pollution Control Facility: 

106' x 180' x 22' metal clad straw storage shed 

Type of Pollution Control Facility: lil ·Air 0 Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 9/05/89 Placed into operation: 7/27/89 
Actual Cost of Pollution Control Facility: $62,537.20 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, a:nd reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317 .072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day oi March • 19 90. 

DEQ;TC--6 10/79 



Certificate No. 2106 

State of Oregon 
Date of Issue 3/02/90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-27 58 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Cohtrol Facility: 

Smith Bros. Farms 30736 Peoria Road Don Smith Farms Shedd, OR 97377 
30736 Peoria Road 
Shedd. OR 97377 

As: D Lessee fK1 Owner 

Description of Pollution Control Facility: 

80' x 300' straw storage shed 
. 

Type of Pollution Control Facility: 119 Air D Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: ':J / L7 / 89 Placed into operation: //L'l/O':J 

Actual Cost of Pollution Control Facility: $ .J..V"T,/""T'-'o..IV 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and red.ucing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of EnV"ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the _2_n_d ___ day of March 90 , 19 __ , 

DEQ;TC-6 10, 79 



Certificate No. _Z_l_0_7 __ _ 

State of Oregon 
Date of Issue 3/02/90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2783 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Far West Fibers Cub Foods 
P.O. Box 503 1222 NE 102nd Avenue 
Beaverton, OR 97075 Portland, OR 

As: D Lessee G: Owner 

Description of Pollution Control Facility: 

Cascade 40 cubic yard octagon style compactor container 

Type of Pollution Control Facility: 0 Air 0 Noise O Water Kl Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 4/ 11/89 Placed into operation: 4/11/89 
Actual Cost of Pollution Control Facility: $ 4,500.00 

--
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing. controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En,..f,ronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 .or 317.072. 

Title William P. Hutchison. Jr., Chairman 

Approved by the Environmental Quality Commission on 

the· 2nd day of March 19 90 . 

DEQ."TC-« 101 79 



Certificate No. 2108 

State of Oregon 
Date of Issue 3 /02 190 DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. '.1:-'.l02\l 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Eder Bros., Inc. 11690 Hook Road NE 
11690 Hook Road NE Mount Angel, OR 
Mount Angel, OR 97362 

As: D Lessee ~ Owner 

Description of Pollution Control Facility: 

. ·Rear's propane flamer. 

Type of Pollution Control Facility: llil Air O Noise 0 Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 6/ 29 / 89 Placed into operation: 8/Z~/ t>;t 

Actual Cost of Pollution Control Facility: $7' 620. 00 
Percent of actual cost properly all,ocable to pollution control: 

100 percent 

Based upon the info:i-mation contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\mironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmen.tal Quality Commission on 

2nd March 90 
the ----- day of ------------• 19 __ . 

DEQ."TC-6 10;79 



2109 
Certificate No. 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3 /02 190 

Application No. T-3o93 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Christensen Farms 16201 SW Christensen Road 
Don & Laura Christensen McMinnville, OR 
16201 SW Christensen Road 
McMinnville- OR 97128 

As: O Lessee (g1 Owner 

Description of Pollution Control Facility: 

Used Hesston Model 4800 (4x4x8) baler and accumulator. 

Type of Pollution Control Facility: Iii Air D Noise O Water D Solid Waste D Hazardous Waste D Used Oil 

Date Poilution Control Facility was completed: 9/07/89 Placed into operation: 9 /07 ( 89 

Actual Cost of Pollution Control Facility: $ 33,uuu.uu 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165. and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing. controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of EnV'ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility unc.i.er the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairnian 

Approved by the Environmental Quality Commission on 

the _2_n_d __ day of March 90 '19 __ _ 

DEQ;TC~ 10;79 



Certificate No. =2=1~1~0~--

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue -=3~/=0=2~/=9=0~ 

Application No. T-3102 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Edgar L. Hurst 2645 Avenue G 
ABC Recycling White City, OR 
2645 Avenue G 
White City, OR 97503 

As: D Lessee ~Owner 

Description of Pollution Control Facility: 

Miller Manufacturing Glass Crusher 

Type of Pollution Control Facility: 0 Air 0 Noise O Water Ciil Solid Waste D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 9/15/89 Placed into operation: 9(15/89 

Actual Cost of Pollution Control Facility: $ 2,685.00 
-

Percent of actual cost properly allocable to pollution control: 

47 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliiJ.nce With the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 
the ----- day of ------------• 19 __ _ 

DEQ;TC-6 10/19 



Certificate No. _2_1_1_I_· ---

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue 3/02/90 

Application No. T-3129 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued '.fo: Location of Pollution Control Facility: 
James Van Leeuwen 

29702 Nicewood Drive Tom Herndon 
27070 Irish Bend Loop Halsey, OR 

Halsev. OR 97348 
As: D Lessee ~Owner 

Description of Pollution Control Facility: 

New Holland 858 round baler with two Crop Saver rake wheels attached 
and a Rugby five-bale round bale mover. 

Type of Pollution Control Facility: Ci Air D Noise D Water D Solid Waste D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: ll/lj/oo Placed into operation: //Ul/o~ 

Actual Cost of Pollution Control Facility: $1~,o~v.UU 

-· 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the inforination contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or \vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4?7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En...tronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 the-==--- day o.i --"'=""---------· 19 __ , 

DEQ;TC-6 10/79 



Certificate No. 2112 

State of Oregon 
DEl'ARTMENT OF ENVIRONMENTAL QUALITY 

Date of Issue __ 3~/_0_2~/_9_0_ 

Application No. 
T-3130 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Wallace Zielinski 
9740 South Highway 211 9740 South Highway 211 

Canby, OR 97013 
Canby, OR 

As: O Lessee Kl Owner 

Description of Pollution Control Facility: 

Case International big baler 8'580. 
Case International accumulator 8581. 

Type of Pollution C.ontrol Facility: ~Air 0 Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 6/30/89 Placed into operation: 8/15/89 
Actual Cost of Pollution Control Facility: $ 59,000.00 

--
Percent of actual cost properly allocable to pollution control: 

54 percent 

Based upon the infonrtation contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS -168.165, and is designed for, and is being operated or \Vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore.· this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed chang-e in use or method 
of operation of the facility and if, for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day of March • 19 90, 

DEQ, TC~ I0,79 



Cert. No. 1635 

State of Oregon 
Date First _I_s_s_u_e_d~~5~7~1~g~7~5~3.-~~ 

Date Reissued 
Appl. No. 

B/10/84 
DEPARTMENT OF ENVIRONMENTAL QUALITY T-1626 

Second Reissue Date4 3/02/96 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Pleasant Valley Ply. Inc. 
P.O. Box 454 

Highway 20, Sweet Home, Or 97386 
Sweet Home, Oregon 

As: O Lessee I!>! Owner 

Description of Pollution Control Facility: 

Georgia Pacific air emission scrubber on a Prentice veneer dryer. 

Type of Pollution Control Facility: CJ" Air 0 Noise 0 Water O Solid Wa.ste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility waa completed: 
1 2/81 

Placed into operation: 12/81 
Actual Cost of Pollution Control Facility: $ 175,048.75 
Percent of actual cost properly allocable to pallution control: 

80 percent or more 

Based upon the information contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purpG1Ses of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is iuued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the .Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any prOlJOSed chanli(e in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department at Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eli«ible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate ,elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

NOTE: THIS IS A REISSUED CERTIFICATE VALID ONLY FOR THE TIME REMAINING FROM 
THE DATE OF FIRST ISSUANCE. 

Signed 

Title _v_J_i_J._l_i_a_m_P_. _H_u_t_c_h_i.,.s_o_.n""'", _J_,;;r_. .... ,_c;.;h~a=i"'rm=a"'n'--

Approved by the Environmental Quality Commission on 

the ___ 2_n_d_ day of ____ 1_1_a_r_c_h _____ 1990 

DEQ-TC/6a 9/82 



Certificate No. 2130 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3102190 

Application No. T-2827 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Smyth Hereford Ranch Location of Pollution Control Facility: 

Ernest B. Smyth 93461 Smyth Road 

93461 Smyth Road Junction City, OR 

Junction City, OR 97448 

As: D Lessee D Owner 

Description of Pollution Control Facility: 

One 1978 John Deere 4240 tractor 
One 1989 Freeman 370 baler 
One 1989 The Oregon Roadrunner hay squeeze 

Type of Pollution Control Facility: gJ Air 0 Noise O Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 6/08/89 Placed into operation: 6/10/89 
Actual Cost of Pollution Control Facility: $ 114, 706. 00 
Percent of actual cost properly allocable to pollution control: 

98 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of, the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of prevent_ing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En..-ironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title 
Chairman 

Approved by the Environmental Quality Commission on 

2nd March 90 the ----- day o! ____________ ,, 19 __ . 

DEQ, TC-6 10/79 



C8rtiiicute :fo. 2133 

State of Oregon 3/02/90 
Date of Issue ------DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-3131 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: James VanLeeuwen Location of Pollution Control Facility: 

27070 Irish Bend Loop 27070 Irish Bend Loop 
·Halsey, OR 97348 Halsey, OR 

As: D Lessee Gt Owner 

Description of Pollution Control Facility: 

1977 Ford 8700 tractor 

Type of Pollution Control Facility: [ii: Air 0 Noise O Water 0 Solid Waste O Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 7/31/89 Placed into operation: 
7/31/89 

Actual Cost of Pollution Control Facility: s 10,000.00 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165. and is designed for. and is being operated or \vill operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if. for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon La\v 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Title William P. Hutchison, Jr. , Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day of ..."'1=cb-------• 19..9.!L. 

DEQ TC--1; Ul, 7!) 



Cc:rtiiicrite ;.To. 
2134 

State of Oregon 
Date ol Issue 3 /02 /90 DEPARTMENT OF ENVIRONMENTAL QUALITY 

~A..pplication No.T-31 3 5 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control facility: 
Tom Herndon 
27252 Irish Bend Loop 29702 Nicewood Drive 
Halsey, OR 97348 Halsey, OR 

As: D Lessee :[I Owner 

Description of Pollution Control Facility: 

1988 John Deere 4650 tractor 

Type of Pollution Control Facility: fil<Air 0 Noise O Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 
121?2/00 

Placed into operation: 
7/01/89 

Actual Cost of Pollution Control Facility: s 52,508.00 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used ail, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454. 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon. the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if. for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title WjJJiam P Hutchison, Ir , Cbeiii-maQ 

Approved by the Environmental Quality Commission on 

the _ _,_2.._n~a,__ day of _.J)I;=.,..------~ 19-9&. 

DEQ TC_.; \0, 7!> 



Certificate No. -~2~1~3~5~-

State of Oregon 
Date of Issue 3/02/90 DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-3140 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Estergard Farms, Inc. 
Donald Estergard, Lester Estergar 

32022 Priceboro 1455 Larkspur Avenue Drive 
Eugene, OR 97401 Harrisburg, OR 

As: O Lessee 5t1 Owner 

Description of Pollution Control Facility: 

John Deere 4850 tractor 

Type of Pollution Control Facility: Iii! Air 0 Noise O Water 0 Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 6/28/89 Placed into operation: 7/15/89 
Actual Cost of Pollution Control Facility: s 71,401.84 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS -168.165. and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing:, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon. the regulations of the Department of Environmental Quality and the following: special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if. for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy_ Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. ' 

Signed 

Title William P. Hutchison, Jr, . Chajrman 

Approved by the Environmental Quality Commission on 

the -~2zn~d~- day of March • 19--9..0.. 

DEQ TC-<i rn. 7'J 



Certificate No. _2~0~9~5~--

State of Oregon 
Date of Issue 3 /02 /90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2390 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Pacific Power and Light Company Vernon Substation 920 SW 6th Avenue 

NE 18th & Prescott Portland, OR 97204 Portland, OR 
Multnomah County 

As: D Lessee :[I Owner 

Description of Pollution Control Facility: 
Oil spill containment system consisting of concrete curbs, concrete vault 
and an oil stop valve. 

Type of Pollution Control Facility: 0 Air 0 Noise ff Water 0 Solid Waste O Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 4/25/88 Placed into operation: 4/25/88 
Actual Cost of Pollution Control Facility: $12,037.00 

Percent of actual cost properly allocable to pollution control: 

100 percent 

Based Upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected. constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\llironmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979. if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title w; 1 1 i am P. H11tchison. Jr. . Chai man 

Approved by the Environmental Quality Commission on 

the 2nd day ol _~M~a~r~c~h.,__ _______ ,. !9.2Q... 

DEQ;TC-6 t0, 1!) 



Certificate No. _.2..,0,...9"6"---

State of Oregon 
Date of Issue 3 /02 /90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2434 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

Teledyne Industries, Inc. 1600 Old Salem Road 
Teledyne Wah Chang Albany Albany, OR 
1600 Old Salem Road/P.O. Box 460 
1111...~--~7 ffR Q7~21 

Linn County 

As: O Lessee (X Owner 

Description of Pollution Control Facility: 

Wastewater treatment system for removal of fluoride and molybdenum. 

Type of Pollution Control Facility: 0 Air 0 Noise lli! Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 4/06/89 Placed into operation: 3/08/89 
Actual Cost of Pollution Control Facility: $1,595,129.41 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of, the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Envtronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day oi _ _....M ... a.,r._.c.,h._ ______ , 192..Q_. 

DEQ;TC--6 iO, 79 



Certificate No. 2097 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue --=.3,_/-=-0=2-'-/-"9-"0-

Application No. T-2442 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Pennwalt Corporation 6400 NW Front 
Inorganic Chemicals Division Portland, OR 
P.O. Box 4102 
Portland, OR 97208 

As: D Lessee ~Owner 

Description of Pollution Control Facility: 

The facility consists of approximately 1,075 feet of 48 inch high eathern 
dikes, 212 feet of 22 inch high earthen dikes, 68 feet of 48 inch high concrete 
wall and 5 small sections of 48 inch high retaining wall. 

Type of Pollution Control Facility: O Air D Noise ii! Water D Solid Was~e D Hazardous Waste D Used Oil 

Date Pollution Control Facility was completed: 10/06/88 Placed into operation: 10/06/88 
Actual Cost of Pollution Control Facility: $44,260.17 

-· 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the . information contained in the application referenced above, the Environmental Quality Commission 
certifies that thl! facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 -and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En1.Mronmental Quality shall be promptly provided. 

NOTE -The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title William P. Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the 2nd day o! March ' 19 90 . 

DEQ;TC-tl 101 79 



Certificate No. ~2:.0:.9=-=.8 __ _ 

State of Oregon 
Dateofissue 3/02/90 DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-2447 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Prince Seeds, Inc. 6381 DeConinck Road NE 
6381 DeConinck Road NE Woodburn, OR 
Woodburn, OR 97071 

As: D Lessee Gt Owner 

Description of Pollution Control Facility: 

21. 5 x 75 x 170' straw storage shed 

Type of Pollution Control Facility: Iii Air 0 Noise D Water 0 Solid Waste D Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: 6/01/88 Placed into operation: 7/01/88 
Actual Cost of Pollution Control Facility: $46,395. 79 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En\.'lronmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512. Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Title w;11; 8m p Hutchison, Tr , Chaimn 

Approved by the Environmental Quality Commission on 

the -~2~n~d~- day of March 19.Jill.. 



Certificate No. 2_0_9_9 __ _ 

. State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 3/02/90 

Application No. T-2467 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Portland General Electric Co. North Fork Plant 
121 SW Salmon Street 33831 SE Highway 224 
Portland, OR 97204 Estacada, OR 

As: O Lessee Kl Owner 

Description of Pollution Control Facility: 
Oil spill containment facility consisting of a concrete basin and a 
6 inch AFL/Clark oil stop. valve. 

Type of Pollution Control Facility: 0 Air O Noise Ga Water 0 Solid Waste D Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 11/30 / 88 Placed into operation: 11/30/88 

Actual Cost of Pollution Control Facility: $18,390.44 
-· Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165. and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil. and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of En'.-ironmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed 

Title Willj am P Hutchison Tr Chairman 
' ' 

Approved by the Environmental Quality Commission on 

the ?ur;J 

DEQ."TC-6 10/79 



Certificate No. __ 2_l_O_O __ 

State of Oregon 
Date of Issue 3/02/90 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Application No. T-24 78 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Portland General Electric Co. 

Faraday Plant 121 SW Salmon Street 
Portland, OR 97204 33831 SE Highway 224 

Estacada, OR 

As: O Lessee ag Owner 

Description of Pollution Control Facility: 
The facility consists of a 4 inch oil stop valve and a sealed lid for a 
concrete vault. 

Type of Pollution Control Facility: 0 Air 0 Noise fil Water 0 Solid Waste O Hazardous Waste O Used Oil 

Date Pollution Control Facility was completed: 9/30/88 Placed into operation: 9/on/p,p, 
Actual Cost of Pollution Control Facility: $ 7 ,217. 40 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air. water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
4~7 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of. the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
tr«?lling, and reducing the type of pollution as indicated above. · 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Enviironmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Signed & smA=L ~1 
Title William P, Hutchison, Jr., Chairman 

Approved by the Environmental Quality Commission on 

the __ 2_n_d __ day of __ M_a_r_c_h ______ _ 19-2.Q.. 

DEQ;TC-8 10/79 sP•07083-340 


