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State of Oregon 

Environmental Quality Commission 

AGENDA 

WORK SESSION -- January 18, 1990 
Executive Building -- Room 4A 

811 S. W. 6th Avenue 
Portland, Oregon 

2:00 p.m. ~(~) Governor's Watershed Enhancement Board (GWEB): Brainstorming session for 
potential legislative concepts to present to GWEB staff. 

2:30 p.m. - 2. Stage II Vapor Recovery: Continuation of 11-30-89 Work Session. 

I 
3:15 p.m. -(3.) Pulp Mill Issues; 

··· • Update on Dioxin and Total Chlorinated Organics; 
Scandinavian Pulp Mill Technology and Regulations: Site Survey Report by 
Pope and Talbot (pursuant to request at December 1, 1989 meeting); 
Status of Permit Modifications to Implement Individual Control Strategies 
(ICS's); 
Discussion of Policy Options and Potential Future Actions. 

NOTE: The piapose of the lVork session is to provide an opportunity for informal discussion of the above itents. The 
Co1n1nission will not be 1naking decisions at the }Vork session. 

REGULAR MEETING -- January 19, 1990 
Executive Building -- Room 4A 

811 S. W. 6th Avenue 
Portland, Oregon 

Consent Items -- 8:30 a.m. 
NOTE: Ihese routine iten1s are usually acted on without public discussion. If any iteni is of special interest to the 

Co1n1nission or sufficient need for public co1n1nent is indicated, the Chainnan 1nay hold any ite1n over for 
discussion. 

~)Minutes of the November 30-December 1, 1989, EQC work session and regular meeting. 

B. Civil Penalties Settlements. 

C. Approval of Tax Credit Applications. 
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D. Commission Member Reports: 

Pacific Northwest Hazardous Waste Advisory Council (Hutchison). 
Governor's Watershed Enhancement Board (Sage). 

Public Forum 
This is an opportunity for citizens to speak to the Co1mnission on environmental issues and concen1s not a part of the 
agenda for this 1neeting. The Co1n1nission 1nay discontinue this forum after a reasonable tbne if an exceptionally large 
niunber of speakers ivish to appear. 

Action Items 

E. Unified Sewerage Agency: Progress Report on Compliance with Tualatin River Water 
Quality Requirements. 

F. North Albany Health Hazard Area: Approval of Alternative Plan for Alleviating Certified 
Health Hazard. 

G. Principal Recyclable Materials List: Review of List and Recommendations for Update. 

Rule Adoptions 
NOTE: Hearings have already been held on these Rule Adoption ite1ns; therefore any testiJnony received 'f<Vill 

be lbnited to co1n1nents on changes proposed by the Depart1nent in response to hearing testbnony. The 
Co1n1nission also 1nay choose to question interested parties present at the 1neeting. 

H. Asbestos Abatement Program: Rule Amendments. 

I. Kraft Mill Regulations: Modifications to Correct Deficiencies, Add Opacity Standard for 
Recovery Boilers, Clarify Monitoring Requirements. 

J. Waste Tires: Adoption of Rule Amendments Regarding Ocean Reefs, Beneficial Use 
Permits, Reimbursement for Demonstration Projects, Financial Assistance Criteria, and 
Other Housekeeping Amendments. 

Hearing Authorizations 
NOTE: Upon approval of these ite1ns, public nlle 1naking hearings will be held in each case to receive public 

co1n1nents. Fallowing the hearings, the ite1n ·will be returned to the Co1n1nission for consideration and final 
adoption of rules. 

K. Water Quality Rules: Authorization for Hearing on Proposed Rule Amendments to 
Clarify Requirements for Designation and Management of Water Quality Limited Streams. 
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L. Infectious Waste: Authorization for Hearing on Proposed Rules to Implement 1989 
Legislation Limiting Disposal and Requiring Incineration or Other Sterilization Before 
Disposal. 

M. UST Rules: Authorization for Hearing on Proposed Adoption of Federal UST Technical 
Standards and Financial Responsibility Rules; and Local Program Delegation. 

N. Oil Contaminated Soil Cleanup Contractors: Authorization for Hearing on Amendments 
to Registration and Licensing Requirements for UST Service Providers to Add 
Certification and Licensing for Soil Cleanup Contractors and Supervisors (HB 3456). 

0. Permit Public Notice Procedures: Authorization for Hearing on Proposed Rule 
Amendments. 

Because of the uncertain length of tilne needed) the Co1n1nission 1nay deal with any ite1n at any tilne in the 1neeting e.xcept 
those set for a specific tbne. Anyone wishing to be heard on any ite1n not having a set tbne should a1rive at 8:30 a.in. to 
avoid 1nissing any ite1n of interest. 

The next Co1n1nission meeting will be Friday, March 2, 1990. There will be a short work session prior to this n1eeting on 
the afternoon of Thursday, March 1, 1990. 

Copies of the staff reports on the agenda ite1ns are available by contacting the Director's Office of the Departlnent of 
Environmental Quality, 811 S. W. Sixth Avenue, Pmtland, Oregon 97204, telephone 229-5395, or toll-ft·ee 1-800-452-4011. 
Please specify the agenda ite1n letter when requesting. 



Approved __ 
Approved with corrections 
Corrections made 

MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EQC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the Two Hundredth Meeting, 
November 30 - December 1, 1989 

Work Session 
Thursday, November 30, 1989 

The Environmental Quality Commission Work Session was convened at 1:10 p.m. in Room 4A of 
the Department of Environmental Quality offices at 811 S. W. 6th Avenue in Portland, Oregon. 
Commission members present were: Chairman Bill Hutchison, Vice Chairman Emery Castle, and 
Commissioners Bill Wessinger, Genevieve Sage and Henry Lorenzen. Also present were Michael 
Huston of the Attorney General's Office, Director Fred Hansen of the Department of 
Environmental Quality and Department staff. 

Item 1: Stage II Vapor Recovery: Portland Area 

Nick Nikkila, Air Quality Division Administrator, presented some background information on the 
Stage II Vapor Recovery issue. There is ongoing concern on the continued ability to attain the 
ozone standard in Portland. There is currently no room for growth. Available control strategies 
have been looked at. This has resulted in a focus on Stage IL Two committees have been 
created: one external to the agency which is looking at whether Stage II should be pursued, and 
the best way to implement it; and a second one that is an internal DEQ committee looking at 
DEQ implementation issues. This work session focused on the external committee 
recommendations. 

Bill Jasper, Air Quality Division, summarized potential benefits of Stage II vapor recovery. He 
indicated that gasoline marketing accounts for 9 percent of the Volatile Organic Compounds 
(VOC) in the Portland Area; that Stage II has the potential to capture 3000 tons of VOC; that 
capture of VOC via Stage II would also contribute to control of air toxics and energy conservation; 
and that control is cost effective compared to further controls on other sources of VOC. 

Following the staff presentation, there was a panel presentation from the Technical Advisory 
Committee. Al Elkins, representing the Oregon Gasoline Dealers Association indicated that his 
group supports the concept as long as there is more time allowed for implementation. Further, 
work needs to be coordinated with the Underground Storage Tank (UST) work that is ongoing. 
Their greatest concern is the substantial financial impact on the dealers from the combination of 
programs. 
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Joe Weller, representing the Oregon Lung Association, supported the concept. He noted that the 
consensus reached in the committee was tenuous. He indicated that he wished there was a 
stronger proposal. He believes that this is an appropriate control strategy .. 

Jason Boe, representing the Oregon Petroleum Marketers and the Oil Heat Institute, spoke in 
reference to the financial hardship that this will impose on small businesses. His group is also 
under the gun of the UST efforts. He stated that implementation is premature, that costs will 
force many small stations out of business, that costs on small dealers is disproportionate, and that 
the positive impact of Stage I is still not known. 

John Charles, Oregon Environmental Council (OEC), submitted a letter of strong opposition (from 
the OEC) with regard to the report submitted by DEQ staff. 

The discussion on Stage II vapor recovery will be continued at the next EQC work session. 

Item 2. Water Oualitv Rule Amendments: Discussion of Options 

At the October 20, 1989, EQC meeting, the Commission directed the Department to return to the 
next Work Session with a discussion of alternatives for clarifying the existing water quality rule 
dealing with increased loads or new sources and water quality limited stream segments. 

Chairman Hutchison opened the discussion by announcing that this was not to be a public hearing, 
and that news reports indicating it was were in error. A public hearing would be scheduled if the 
Commission elects to pursue any amendments to the rules. · 

Commissioner Castle made a statement regarding his position on the matter of discussing potential 
amendments to the water quality rules. He stated that he was in the minority on the WTD 
decision, and that he would not engage in discussion of rule amendments as a way of readdressing 
the WTD decision. He noted that rules are intended to help the Commission make good decisions 
on environmental protection. However, if the first experience in making a decision under a rule 
suggests the rule may be imperfect, the Commission should not be prevented from considering 
amendments to perfect the rule and do the correct thing with respect to Oregon's environment. 
Commissioner Castle strongly stated that if he thought that this discussion was going to lead to a 
process that would simply re-open the WTD issue, he would oppose engaging in such a discussion 
because it would damage the credibility of the Commission and might send wrong signals to those 
who would prefer we granted the permit to WTD. Chairman Hutchison and Commissioner Sage 
concurred in Commissioner Castle's statement. 

Neil Mullane, of the Water Quality Division. reviewed the options that were detailed in a written 
report that was made available to the Commission at the meeting. In general, the options 
presented in four attachments would add rule language to clarify the process for designation and 
removal of water quality limited stream segments (current rules are silent on this matter), and 
clarify the conditions under which wasteload increases for new or existing sources could be 
approved. The Commission and staff discussed the options to better understand the intent and 
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effect of each. 

Chairman Hutchison asked if the Commission could authorize a hearing on several options. 
Michael Huston, Assistant Attorney General, responded that it was possible to hold a hearing on 
several options, and then adopt a rule that would embrace any one of the options, or a 
combination of the options, or even decide not to adopt a rule at all. 

As a result of the discussion; the Commission concluded that additional time was needed to 
understand the options presented. By consensus, the Commission agreed to have the matter on 
the agenda for the next meeting for further discussion and possible hearing authorization. 

Item 3. Strategic Plan: Review of Revisions and Discussion of Next Steps 

The Department provided two documents to the Commission for review prior to the work session 
discussion on the Strategic Plan: (1) The 11/20/89 draft of the Strategic Plan and Planning Process 
document which incorporates revisions suggested at the October Retreat for the Assumptions, 
Mission, and Goal Statements; and (2) The 11/22/89 draft of Discussion Topics which presents 
potential high priority issues that need to be discussed further. 

Director Hansen noted that the second document identifies initial Division thoughts on things that 
are important to do over the next couple of years, as well as things that should be considered for 
reduction or elimination in order to free up resources for higher priority items. The intent was 
to provide a list of choices for focusing the next level of discussion. 

Chairman Hutchison raised the issue of allowing people to appeal a broader range of issues to the 
Commission rather than to the Courts. Director Hansen reminded the Commission that current 
rules allow permit applicants to appeal the Department's permit decision to the Commission in a 
contested case. However, if a third party to the permit proceeding is dissatisfied with the . 
Department decision, its option is to appeal to the circuit court. Commissioner Wessinger 
expressed opposition to granting third parties any right to an appeal. He noted that the 
Commission has discretion to look at any decision upon request of anyone, however, he was 
opposed to making that a guaranteed right. 

Director Hansen indicated that more discussion was needed on the draft priorities within the 
Agency. With further discussion, the current draft may change somewhat. He proposed that the 
Department get back to the Commission at the February meeting with a draft that would be 
suitable for circulation for public input. The Commission agreed with that approach. 
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Regular Meeting 
Friday, December 1, 1989 

The Environmental Quality Commission meeting was convened at 8:40 a.m. in Room 4A of the 
Department of Environmental Quality offices at 811 S. W. 6th Avenue in Portland, Oregon. In 
attendance were Chairman Bill Hutchison, Vice Chairman Emery Castle, and Commissioners Bill 
Wessinger, Genevieve Sage and Henry Lorenzen. Also present were Michael Huston of the 
Attorney General's Office, Director Fred Hansen of the Department of Environmental Quality and 
Department staff. 

NOTE: Staff reports presented at this meeting, which contain the Department's 
recommendations, are on file in the Office of the Director, Department of 
Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204. Written 
material submitted at this meeting is made a part of this record and is on file at the 
above address. 

The meeting was called to order by Chairman Hutchison. People wishing to testify on any item 
were asked to fill out a witness registration sheet. The Commission then proceeded through the 
published agenda. 

CONSENT ITEMS 

Agenda Item A: Minutes of the October 18-20. 1989 EQC meeting 

Commissioner Sage requested that the minutes be corrected as follows if appropriate based upon 
review of the meeting tapes: 

The title for Item E should refer to a new "discharge" rather than a new "source". 
(Note: no change was made because the title in the minutes is the same as the title 
displayed on the published meeting agenda.) 

Page 11, first full paragraph, next to last sentence: add to the end of the sentence "if we 
apportion it ahead of time". 

(Note: Based on review of the tape, the following was added to the end of the sentence: 
"in 1993 if WTD is holding a permit and discharging at that time.") 

Add the following where appropriate: "Commissioner Sage asked legal counsel if it was correct 
that the rule had to be considered in it's entirety, and Michael Huston responded yes." 

(Note: Based on review of the tape, the above wording was added as a new fourth 
paragraph on page 12.) 
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It was MOVED by Commissioner Wessinger that the minutes be approved with corrections as 
appropriate based on review of the tape. The motion was seconded by Commissioner Castle and 
passed unanimously. 

Agenda Item B: Civil Penalties Settlements 

The following proposed settlement agreements were presented for the Commission's consideration 
and approval: 

a. Case No. OS-NWR-89-33, Verlin Blanchfield, dba/Blanchfield Septic Service. 

b. Case Nos. HW-ER-89-18 and HW-ER-89-43, Chem-Security Systems, Inc: 

Commissioner Wessinger asked about the seriousness of the Chem-Security violations. Director 
Hansen responded that the violations were not serious in terms of risk to the environment, but the 
Department considers any violations of process to be very important at a hazardous waste facility. 

It was MOVED by Commissioner Wessinger that the Department's recommendation be approved. 
The motion was seconded by Commissioner Castle and passed unanimously. 

Agenda Item C: Approval of Tax Credit Applications 

The Department presented recommendations that 17 applications for tax credit be approved as 
follows: 

T-2002 Willamette Industries, Inc. 

T-2097 Whittier Wood Products Co. 
T-2147 Teledyne Ind., Inc. 
T-2212 Road and Driveway Co. 

T-2232 Roseburg Forest Products Co. 
T-2275 Teledyne Ind., Inc. 
T-2286 Newood Products, Inc. 
T-2407 Willamette Industries, Inc. 
T-2409 Timber Products Co. 
T-2424 Timber Products Co. 

T-2515 Willamette Industries, Inc. 
T-2537 Teledyne Ind., Inc. 
T-2625 South Coast Lumber Co. 
T-2668 Timber Products Co. 
T-2815 Kenneth Roth 

Three baghouses, one modified baghouse, four 
modified scrubbers, two silos, blowers, conveyors. 
Two Baghouses, fans, ductwork. 
Fugitive Emission Connecting, Sealing Devices. 
Venturi scrubber, recirculation ponds, sound 
attenuation system, yard paving and haul roads. 
Burley Wet Scrubber. 
Venturi Scrubber System. 
Cyclone/baghouse dust control system. 
CFM EFB Electrostatic Precipitator, steel floor. 
Primary Collector System. 
Raw material storage building, bins, hopper and 
conveying system. 
Pneumafil primary baghouse and auxiliary equipment. 
Demisters for Scrubber System. 
Scrubber and clarifier. 
Two Pneu-Aire baghouses. 
Straw Storage Shed. 
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T-2859 Looney Farms, Inc. 
T-3034 Knaupp Seed Farm, Inc. 

Straw Storage Shed. 
Rears 30 Foot Propane Flamer. 

Commissioner Wessinger stated that he would abstain from discussions or voting on applications 
T-2002, T-2407, and T-2515 filed by Willamette Industries, Inc. 

Commissioner Sage asked about the difference in life span and cash flow of the straw storage sheds 
in applications T-2815 and T-2859. Roberta Young, from the Management Services Division of 
the Department indicated that different types of buildings would have different life spans, and that 
cash flow would depend on the nature of the straw sales arrangements. 

It was MOVED by Commissioner Castle that applications T-2002, T-2047, and T-2515 be approved. 
The motion was seconded by Commissioner Lorenzen and approved with four yes votes and with 
Commissioner Wessinger abstaining. 

It was MOVED by Commissioner Wessinger that the remainder of the applications be approved 
as recommended by the Department. The motion was seconded by Commissioner Castle, and 
unanimously approved. 

Agenda Item D: Commission Member Reports 

Chairman Hutchison reported on the Pacific Northwest Hazardous Waste Advisory Council. The 
Council met in September and approved some additional resolutions. The next meeting is 
scheduled in Coeur D'Alene, Idaho, next Friday to consider the future direction of the Council. 

Commissioner Sage reported on the Governor's Watershed Enhancement Board (GWEB). The 
first annual Governor's Watershed Enhancement Conference will occur January 11-12, 1990. The 
conference will underscore the state's commitment to preventive environmental policies. 
Applications for the first round of watershed enhancement project funding for this biennium have 
been received and are being evaluated under comprehensive criteria which includes educational 
potential. GWEB has committed ten percent of its funds to education. GWEB has been urged 
by the Governor's office to encourage coordination of efforts between agencies, to encourage the 
establishment of priorities, and to coordinate legislative agendas between agencies. The 
Commission decided to schedule a brainstorming session for potential legislative concepts at the 
January EQC work session. 

Commissioner Wessinger noted that Strategic Planning had been discussed the previous day during 
the work session. 

PUBLIC FORUM 

Lori Faha, representing the American Public Works Association, informed the Commission of their 
proposal for a statewide education program. The Oregon Section proposes to purchase dyes to 
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produce stencils that can be used to paint labels on catch basins urging the public to not dump 
toxic or hazardous materials down the drains. They hope to get volunteer groups to use the 
stencils in their communities. They would like DEQ to help defray some of the costs involved in 
this program to prevent stream pollution. Lydia Taylor, Administrator of the Water Quality 
Division, indicated the Department would look into the proposal. Carolyn Young, Public Affairs 
Manager for the Department, indicated the Fish and Wildlife Department was· pursuing a similar 
proposal and that efforts should be coordinated. 

John Bonine, representing the Western Natural Resources Law Clinic at the University of Oregon 
Law School and speaking on behalf of the Northwest Coalition for Alternatives to Pesticides, 
expressed appreciation for the caution that the Commission displayed during the work session 
discussion of the water. quality rule amendment. He viewed the rule as only having the purpose 
of clearing the way for reversing the WTD decision made in October. He expressed concern 
about one of the proposed changes that would remove the broad protection of beneficial uses that 
is contained in the current rule. He recommended that the Commission not rush to modify the 
rules. He suggested the goal should be zero discharge of chlorinated compounds. He urged the 
Commission to set up a process to prepare a report on the issue of chlorinated toxic organic 
controls for Oregon. The process for producing a report should begin with a scoping session to 
solicit input on what should go into the report, followed by development of a draft report by DEQ 
staff, a public hearing, and then preparation of a final report. Chairman Hutchison stated that Mr. 
Bonine's proposal was consistent with the Commission's desire to get out in front of the issue. 

Linda Williams, a Portland Attorney, urged the Commission to consider establishing a more formal 
petition and docketing procedure, including case numbers, for proceedings before the department 
that may need or warrant greater input from others outside the department. She also urged 
greater use of contested case procedures to assist in handling some applications. A docketing 
system together with a reading room would simplify opportunities for the concerned public to come 
in and read available information without disturbing staff. Chairman Hutchison noted the need to 
look at the public input issue, including the flow of information, how it comes in, information that 
Commission members receive that others do not see. Commissioner Lorenzen noted that the 
problem is to strike a suitable balance between the need for public access to the information the 
Commission uses as a basis for its decision, and the degree of formality of the decision process. 

John Williams, representing the Steamfitters Local 290, expressed the view that the WTD proposal 
was not for installation of advanced technology, therefore, the application was broken rather than 
the existing rules that prohibited approval of the WTD proposal. He also noted that the Boise 
Cascade Pulp Mill in St. Helens received a tax credit for construction of an incinerator for non
condensible gases. During 1988, the incinerator violated its permit conditions 33 times. DEQ 
issued a notice of violation in December 1988. Additional violations occurred in 1989. He urged 
the Department to fine Boise Cascade for the violations, and urged the Commission to revoke the 
tax credit certification. 

Quincy Sugarman, representing Oregon State Public Interest Research Group, noted that OSPIRG 
had looked at toxic air emissions reported by companies under the community right to know 
program. The third largest carcinogenic air emission in the state was chloro~·orm, a by-product of 
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the bleaching process from pulp and paper mills. The new 1989 law requires evaluation and plans 
for reduction of the use of toxic chemicals. 

Ms. Sugarman also expressed support for the recommendations presented to the Commission during 
the Thursday work session regarding Stage II gasoline vapor recovery. At a minimum, Stage II 
should be implemented in the Portland area with an exemption for extremely low volume stations. 
Stage II is a preventive strategy which OSPIRG strongly supports. The Commission should 
carefully consider extending Stage II to a statewide program. 

Jeff Golden, Jackson County Commissioner, commented on agenda item S because he had to leave. 
He noted that the public thinks that industry and slash burning are bigger sources of air pollution 
than woodstoves. The staff recommendation on item S regarding reporting of compliance with 
air pollution requirements does not go far enough. He wanted a report to include the names of 
individual companies to show what they are doing that is good as well as identifying the minority 
who operate in violation. Chairman Hutchison expressed concern about recent events in Jackson 
County and support for actions taken by the City of Medford. He stated that it is time for Jackson 
County to take some action on woodstoves. Mr. Golden stated that they have a different 
perception than staff on what the issues are in Jackson County. He stressed his view that there 
is not a real industrial emission enforcement program in Jackson County; that violations do not 
have consequences. The county believes they can move forward when there is a public perception 
of a balanced approach. 

Jerry Van Scoy, representing the Associated Floor Covering Contractors, urged the Commission 
to extend the variance order that is scheduled to expire at the end of the year regarding workers 
who disturb or remove asbestos in residential facilities. He requested a 4-6 month extension to 
allow time to work with new information regarding federal data and work practices that was 
recently made available to Oregon OSHA by Armstrong World Industries. 

Chairman Hutchison closed the public forum and noted that Agenda Items F and J had been 
removed from the agenda. Item F was withdrawn by the City of Mt. Angel because they had 
found an alternative that does not require an exception to existing rules; therefore there is no need 
for the item. Item J regarding Kraft Pulp Mill Rules will be rescheduled for the January meeting. 

ACTION ITEMS 

Agenda Item E: Financial Assurance for Solid Waste Sites:Proposed Temporary Rule 

Current Solid Waste Rules require the applicant for a regional solid waste facility permit to have 
a financial assurance plan approved by the Department at least three months prior to first receiving 
waste. The purpose of the rule was to provide adequate time for the Department to review the 
financial assurance plan. Oregon Waste Systems requested a variance from the rule so they can 
begin site operations sooner than three months after approval of their financial assurance pla·n. 
Rather than a variance, a temporary rule change is proposed which will allow a permittee to begin 
receiving wastes as soon as the Department approves the financial assurance plan and all other 
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prerequisites to commencing operation have been satisfied. The proposed rule amendments are 
supported by the Department's Solid Waste Advisory Committee. 

The Department recommended that the Commission (1) adopt the proposed temporary rule as 
set forth in Attachment A of the staff report together with the findings of need in the staff report, 
and (2) the Department be authorized to conduct public hearings on the proposed rule with the 
intent of making the rule permanent. 

It was MOVED by Commissioner Wessinger that the Department Recommendation be approved. 
The motion was seconded by Commissioner Sage, and unanimously approved. 

Agenda Item F: City ofMt. Angel: Request for Waiver of Dilution Requirement [OAR 340-41-
455(1)CQJ 

This item was withdrawn from the agenda at the request of the City of Mt. Angel. They have 
developed an alternative for waste disposal that will not require a waiver of the rule requirement. 

Agenda Item G: State Revolving Loan Fund: Proposed Adoption of Temporary Rules to Address 
1989 Legislative Amendments and Problems Encountered in Initial Program 
Implementation 

The 1989 Legislature modified enabling legislation for the State Revolving Loan Fund to (1) allow 
direct loans to be made to public agencies, (2) eliminate the need for a bond counsel opinion for 
every loan, and (3) allow the Department to waive its right to withhold revenue sharing funds 
otherwise due the public agency in the case of a default. The Department has proposed a 
temporary rule to incorporate the legislative changes. In addition, the proposed temporary rule 
would amend existing rules to allow the Department to accept loan security offered by a public 
agency that is different but substantially equivalent to the security required for other types of loans 
allowed by the rules, and to change the rule regarding loan reserves for revenue-secured loans. 

The Department recommended adoption of temporary rules as presented in Attachment A of the 
Staff Report, together with the necessary findings as presented in Attachment D. The 
Department's bond counsel supports the amendment of the existing rules. 

At the meeting, the Department presented an addendum containing a correction to the language 
in Attachment A based on the recommendation of bond counsel. 

Commissioner Lorenzen asked if the proposal would have any impact on the Revolving Loan 
Fund's credit rating and increase the effective interest rate on certain funds sought for the 
Revolving Loan Fund. Director Hansen responded that the revolving loan fund is capitalized only 
by contributions from the Federal Government and state General Fund appropriations, therefore 
there should be impact. 
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It was MOVED by Commissioner Castle that the Department Recommendation be approved. The 
motion was seconded by Commissioner Lorenzen and unanimously approved. 

Agenda Item H: Plastics Tax Credits: Adoption of Temporary Rules to Implement 1989 
Legislative Changes. and Authorization for Hearing on Permanent Rule 
Amendments 

Senate Bill 1083, passed by the 1989 Oregon Legislature, amended the statutes dealing with tax 
credits for reclaimed plastics to allow more types of investments to be eligible and to extend the 
sunset date for the program from December 31, 1989 to July 1, 1995. Existing Commission rules 
are now in conflict with the statute. 

The Department recommended adoption of temporary rules and the supporting findings of need 
to extend the sunset date and make rules consistent with the new statute in order to encourage 
the recycling of plastics. The proposed temporary rules were presented in Attachment A of the 
staff report. The required findings of need were presented in Attachment B. The Department 
also recommended that a hearing be authorized for permanent adoption of the rules. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. The 
motion was seconded by Commissioner Lorenzen and unanimously approved. 

Agenda Item I: Citv of Milwaukie: Appeal from Hearings Officer's Order 

The City of Milwaukie has appealed the proposed order of the Commission's Hearings Officer 
dismissing the contested case arising from the City's request for a contested case hearing on the 
Department's order to the City which proposed to list property owned by the City on an inventory 
of facilities where a release of hazardous substances is confirmed. 

The Commission heard oral arguments on this matter from Phillip Grillo, Attorney for Milwaukie, 
and Kurt Burkholder, Attorney for the Department. Michael Huston, Assistant Attorney General, 
was counsel for the Commission. 

Director Hansen clarified for the record that this matter was not a joint appeal; rather the appeal 
was filed by the City of Milwaukie. Before proceeding with arguments, Commissioner Lorenzen 
asked for clarification of materials in the Commissioners' package, specifically the proposed order 
submitted by the Department that appeared to be different from the proposed order issued by the 
hearings officer. Michael Huston advised that the Department would have lived with the Hearings 
Officer's order, and thus did not appeal the matter to the Commission. However, since the City 
has brought the matter to the Commission, the Department believes there is a better way to craft 
the order, and therefore submitted their alternative proposed order. Mr. Huston further clarified 
that the Commission had three options before it: The Hearings Officer's proposed order that 
rejects the City's position, the Department's alternative proposed order which also_ rejects the City's 
position, and the City's request that the Commission proceed to the merits of the case. 
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Phillip Grillo, Attorney for the City of Milwaukie, advised that the City's appeal to the EQC of 
its hearings officer's order was a precaution based on uncertainty about the correct appeal route. 
The City filed appeals in the Circuit Court and in the Court of Appeals. It also filed a motion 
regarding jurisdiction seeking appellate direction to the correct forum. However, in Mr. Grillo's 
view, the EQC lacked jurisdiction to act while the matter was before the Court of Appeals. 
Accordingly, he asked that the EQC not issue an order until after the Court of .Appeals acted. 

Mr. Grillo stated that each appeal challenged the hearings officer's order finding that House Bill 
3235 applied retroactively and that the City lacked a constitutionally protected right or other 
statutorily based right to a hearing independent of House Bill 3235. 

Commissioner Lorenzen noted that if the EQC acted expediently but lacked jurisdiction, its act 
would be without effect, while if the Commission had jurisdiction, its act would assist the City in 
its duty to exhaust its administrative remedies. · 

Questioned, Michael Huston, Counsel to the EQC, stated that EQC action was one appropriate 
alternative. 

Mr. Grillo· identified the issue as how to find the responsible party. He submitted the City's 
motion to the Court of Appeals on jurisdiction for inclusion in the EQC's record on review. He 
stated his view that appeal of the hearings officer's order was properly before the Court of 
Appeals. Kurt Burkholder, Counsel to DEQ, objected to the submission. Commissioner Lorenzen 
noted that the Commission could take official notice of the motion. Chairman Hutchison stated 
that the motion should be rejected. 

Mr. Grillo said that the rules were in place on November 30, 1988, when the Director issued his 
order. They required parties to submit hearing requests within 15 days and to provide written 
answers and affirmative allegations. Hearings were to be conducted. In his letter, the Director 
advised of the appeal procedures: The Administrative Procedures Act and Chapter 340 applied. 
The City acted in good faith in filing its appeal. 

Chairman Hutchison stated that the bottom line is the City wants to hold on to its right to appeal 
the listing. If the City is on the new list it will not have an appeal right, but will have a way to 
participate in the new process. Chairman Hutchison asked Mr. Grillo to identify the City's support 
for its position by citing legal authority for a claim to a vested right in the old rules. Mr. Grillo 
responded that once the appeal was filed, there was a right to procedures in effect at the time. 

Mr. Burkholder stated that the Legislature can repeal rights and the appeal would apply to pending 
cases. If this occurs, the right ceases to exist. There are problems if other protected interests are 
affected. Since DEQ's dismissal could have occurred independent of the 1989 Legislation, there 
is nothing to prejudice the City. Legal authority cited by the City is not on point, according to 
Mr. Burkholder, because it involved the vesting of ju.risdiction between the Trial Court and the 
Court of Appeals, and the City has not been prejudiced by DEQ's order of withdrawal. 
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Commissioner Lorenzen distinguished two circumstances: In the first, if DEQ wished to proceed, 
Commissioner Lorenzen doubted whether the City would have a vested right in procedures 
contained in the old rules in determining whether the City belonged on the list. Second, if DEQ 
chose not to proceed, it would leave the City in the same position as if the listing process had not 
occurred. The City claims a vested right in whatever collateral estoppel-type effect they had as a 
result of the present proceeding in furtherance of using that determination as a shield against a 
new listing under the new statute. The City's real problem is with the review process in the new 
legislation. Because the statute is procedural, it does not vest a property right. 

Mr. Grillo cited Parks v Waston, 716 F2d 646 (1983) as part of a judicial trend finding procedural 
protections can and do amount to protected property interests. If the City had an unequivocal 
promise of not being placed on the new list, it would not pursue the present appeal. Mc Grillo 
stated the City is not in the same condition as it was a year previously, and stated why. Mr. Grillo 
noted that the City had a choice on discovery of contamination: it could have capped the well or 
it could have cleaned up the contamination. The purpose of the list is public information. 
Nominees now are known, and that purpose has been met. 

Commissioner Lorenzen called on his experience as a condemnation lawyer knowledgeable in 
eminent domain to observe that governments engage in activities which cause economic impact to 
property values. However, courts have not acknowledged that real economic harms are property 
rights for which compensation must be paid. 

Mr. Grillo identified significant costs incurred by the City for the purchase of water and address 
of the contamination. 

Chairman Hutchison advised that the "red tape" of the old listing process had been eliminated 
under the new process, and he believed the City should now be putting its resources into cleanup. 

Mr. Burkholder noted that impacts on the City were not due to the proposal that the City be 
listed; rather, it was due to groundwater contamination. The City of Milwaukie's purpose appeared 
to Mr. Burkholder to be to avoiding inclusion on the new list or to establish a right to recover 
costs from the state. In Mr. Burkholder's view, these were not relevant to the site inventory law 
and list and should not be used as leverage in the current proceedings. The new legislation 
eliminates pre-enforcement review. 

According to Mr. Grillo, ORS 183.310 and ORS 468.110 are additional statutes which provide 
authority for appeal irrespective of House Bill 3235. 

Mr. Burkholder stated that those statutes either do not apply, or House Bill 3235 provides a more 
specific procedure and controls disposition of the issue. Moreover, in the absence of a pending 
order there is no proceeding to give rise to a contested case process. 
A5ked to choose, Mr. Grillo considered the hearings officer's order preferable to the Department's 
proposed order. 

Commissioner Lorenzen MOVED that the Commission adopt the proposed final order submitted 
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by the Department as contained on pages B-3 through B-7. The motion was seconded by 
Commissioner Castle. 

Commissioner Lorenzen explain that having reviewed the record, he disagreed with the conclusion 
that the City had a property interest in the review procedures formerly contained in ORS 466.587. 

Commissioner Sage inquired whether the EQC had authority to revise the hearings officer's order 
and adopt that submitted by DEQ. Michael Huston advised that once an appeal is taken to the 
EQC, the EQC may order as it wishes. 

Chairman Hutchison asked for a roll call vote on the motion. The motion was unanimously 
approved. 

RULE ADOPTIONS 

Agenda Item J: Kraft Mill Regulations: Modifications to Correct Deficiencies, Add Opacitv 
Standard for Recovery Boilers, Clarify Monitoring Reguirements 

This item was withdrawn from the agenda at the request of the Department. The matter will be 
rescheduled at a later meeting. 

Agenda Item K: Storm Water Control: Proposed Adoption of Rules Reguiring Permanent Water 
Quality Control Facilities for New Development in the Tualatin and Lake 
Oswego Subbasins (OAR 340-41-455 and 340-41-006) 

The Commission adopted erosion control rules for new development in the Tualatin Basin in July 
1989. At the same meeting, Northwest Environmental Defense Center and Tualatin River Keepers 
urged the Commission to also adopt interim rules for permanent stormwater control facilities and 
submitted language for proposed rules. The Commission directed the Department to review the 
proposal with a work group from the basin and authorized hearings on the proposal as it may be 
modified after the work group discussions. The work group met, and rules were taken to hearing 
in October 1989. 

This agenda item recommended adoption of rules as presented in Attachment A of the staff report. 
The rules require jurisdictions in the Tualatin and Lake Oswego subbasins to require permanent 
stormwater quality control facilities on all new development beginning June 1, 1990. The rules 
would also allow collection of a fee in lieu of onsite facilities to fund permanent off-site facilities 
to serve the area. Finally, the rules would permit the use of sediment control devices other than 
settling ponds. 

Neil Mullane of the Water Quality Division provided a brief summary of the issues outlined in the 
staff report. Chairman Hutchison asked if it would be an option to do nothing and let the local 
program plans take care of it. Neil Mullane said "yes." Dick Nichols, Water Quality Division, 
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added that the proposed rules would apply in the absence of a local plan or ordinance" The 
proposed rule would provide minimum standards which the local ordinance must at least achieve" 

Chairman Hutchison asked about the in-lieu fees issue" Dick Nichols stated that there was no 
apparent disagreement about the need to allow exemptions through the use of in-lieu fees" 
However, some thought that before such exemptions were granted, the location of the off-site 
treatment facilities should be identified" The Department believed that the program plans would 
identify a time schedule for identifying off-site locations" The proposed rules would not allow 
exemptions if a jurisdiction were behind schedule in such identification" 

Chairman Hutchison asked if the program plans should include ordinances in place when submitted" 
Neil Mullane responded that ordinances may have to be re-adopted if the Commission required 
any change in the plan in order to approve it Thus it seemed reasonable to allow ordinances 
to be drafted and adopted to implement the plan as approved by the Commission" Dick Nichols 
added that until the local ordinances were adopted, the Commission rules would be applicable, thus 
assuring controL 

Chairman Hutchison asked is an April 1, 1990 date for all jurisdictions except Washington County 
could be required? Dick Nichols indicated that the Department had considered this option, but 
thought that it complicated the issue and would not be fair to other jurisdictions" 

Commissioner Sage stated that she was troubled because the rule provided a specific technical 
solution to an overall goaL Dick Nichols responded that the proposed rule requires 
implementation of a strategy as a minimum, but also requires a goal to be met 

Chairman Hutchison then asked those who had signed up to testify on this item to come forward 
as a group" 

Darren Kipper, representing the Sunset Corridor Association, stated that he believed stormwater 
controls for new development should be addressed in the context of a comprehensive analysis of 
all potential components for reducing phosphorus loadings in urban runoff This would allow a 
jurisdiction to implement those components that were most cost-effective" The Department's 
proposed rules presume that stormwater controls on new development were cost effective and that 
the cost effectiveness of such controls has not been demonstrated" 

Chairman Hutchison responded by saying that he was concerned about the added costs for 
retrofitting controls and that constructing controls when new development occurs would be cheaper 
in the long runo 

Mr" Kipper also stated that the erosion controls already adopted by the Commission were needed, 
but that the need for controls on new development had not been demonstrated" 

Director Hansen stated that he was concerned that if new development were not addressed that 
the burden of reducing phosphorus levels to meet the total maximum daily load (TMDL) would 
fall to others" · 
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Betty Atteberry of the Sunset Corridor Association, stated that the cleanup of the Tualatin River 
should be a comprehensive approach that evaluates the contributions of both point and nonpoint 
sources. The program plans would help provide this. She also pointed out that Unified Sewerage 
Agency (USA) was already in the process of adopting ordinances similar to those proposed by 
DEQ. If the Commission adopted the proposed rules, USA would be faced with a task of having 
to implement two separate stormwater rules simultaneously. This was not an efficient use of USA's 
resources. 

Gary Krahmer, representing the Unified Sewerage Agency, said his agency had authority over 
stormwater in. Washington County and that he had their draft program plan on his desk at that 
moment. He further added that he had met the day before with the Washington County Counsel 
to discuss Washington County's charter limitation as it relates to USA. (Washington County has 
a requirement in its charter that prohibits it from adopting any land use ordinances during the 
period of November 1 to March 1 of each year.) It is believed that USA is not subject to the 
charter requirements. Therefore, he believed that USA could have ordinances equivalent to the 
Department's proposed rules in effect earlier than was previously thought. 

Lori Faha, representing the City of Portland, opposed the piecemeal approach that results from 
adopting stormwater rules at this time. She preferred the basin-wide approach that would be 
presented through the program plans. The Commission has set the goal by adopting the Tualatin 
rule; specific strategies for meeting the goal should be left to jurisdictions. 

Bob Alexander, Executive Director of the Forest Grove Chamber of Commerce and representing 
the Forest Grove/Cornelius Economic Development Council, stated that he did not believe that 
Forest Grove or Cornelius had the assessed value to cover the costs for providing stormwater 
quality controls. Developers in his area had the same development costs as other places in the 
basin, but that the property values were less and so developers have less margin in which to absorb 
added costs. 

Mary Tobias, Tualatin Valley Economic Development Corporation, noted that the program plan 
was drafted and would be submitted in final form in March 1990. The proposed rules would be 
in effect, if adopted by the Commission, on June 1, 1990. USA would have their stormwater plan 
for new development on line by July 1, 1990. If the proposed rules are adopted, then the 
jurisdictions are faced with duplicating efforts. She praised the process and efforts by the 
jurisdictions and felt that the proposed rules did not consider the good faith efforts made by the 
Tualatin Valley jurisdictions. 

Chairman Hutchison stated that he was impressed with how much work had been done and 
particularly how far it had come since September, 1988, when the Tualatin TMDL had been 
adopted. 

· Rick Parrish, Northwest Environmental Defense Center (NEDC), urged immediate adoption of 
the proposed rules in order to alleviate a critical water quality problem. He did not think that the 
proposed rules would hamper the jurisdictions in reaching the overall goal for the Tualatin River. 
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He believed the rule should specifically state a preference to on-site controls for reducing 
contaminants in urban runoff. The one time in-lieu fee might not be enough incentive for on
site controls. 

Neil Mullane responded that language could be added to the proposed rule that indicated a 
preference to on-site controls and prevention of contamination of urban runoff. 

Commissioner Castle asked Mr. Parish if the main concern was timing. Mr. Parish responded by 
stating that this is the essential part and should not be delayed. 

Darren Kipper stated that Mr. Parish's request presumes negligence on the part of the jurisdictions 
and there was no such· negligence. 

Mary Tobias noted the jurisdictions will be back in March with their program plans. The 
Commission would then be able to see if the proposed rules were necessary. 

Commissioner Wessinger asked what harm there would be if the proposed rules were adopted, but 
sunsetted if the jurisdiction programs showed the proposed rules to be unnecessary? 

Director Hansen stated that the issue was whether the Commission preferred to provide detailed 
direction by adopting the rules or to rely on the good faith demonstrated by the jurisdictions? 

Commissioner Castle asked how the proposed rules would affect Department resources. Director 
Hansen responded that the effort fell mostly on the jurisdictions. 

Commissioner Castle also asked about the perception of duplication. Neil Mullane stated that 
early direction needed to be provided. The rule could be repealed if it is not needed. 

Chairman Hutchison suggested the proposed rules be treated as guidance and the progress of the 
jurisdictions be evaluated when the program plans were submitted in March, 1990. Neil Mullane 
agreed and urged the proposed rules should be adopted now. Commissioner Wessinger agreed. 

Chairman Hutchison then closed the public comment period. 

Commission Castle reminded all that the Tualatin TMDL was not based on an economic analysis. 
It was a policy choice to force cleanup of the Tualatin River. Costs are an inevitable consequence 
of policy, and those costs would not fall equally on all parts of the basin. 

Commissioner Sage indicated the proposed rules may be as effective if held in abeyance and 
function as a guideline until March, 1990, when the Commission could judge progress of the 
jurisdictions. She also thought that the wording "on-site treatment" as stated in the proposed rules 
should be changed to "on-site minimization." 

Commissioner Castle said it was a close call whether to adopt now or defer. He was pleased with 
current progress and appreciated local efforts. Chairman Hutchison agreed and noted that it 
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should not be viewed as a punitive action if the Commission decides to adopt the rule. 

Commissioner Wessinger stated a preference to adopt the rules, but also to review the issue at the 
March meeting and reverse the decision if progress is sufficient. 

Commission Castle MOVED that the Department recommendation be approved with the 
conceptual changes suggested by Commissioner Sage, and with the understanding that the action 
taken will be reconsidered at the March Meeting. The motion was seconded by Commissioner 
Wessinger. The motion was approved with four yes votes and Commissioner Sage voting no. The 
Department was instructed to return later in the meeting with proposed actual wording for the 
conceptual changes included in the motion. 

The Commission then adjourned for lunch. 

After reconvening, the Department presented new language to be inserted into the proposed rules 
in Agenda Item K. The proposed language would be inserted in OAR 340-41-455(3)(e) after the 
first sentence and would read: "Jurisdictions shall encourage and provide preference to techniques 
and methods that prevent and minimize pollutants from entering the storm and surface water 
systems." By consensus, the Commission approved this language. 

Agenda Item L: Hazardous Waste Fee Rules: Revision of Comoliance Fees for Generators and 
Treatment Storage Disposal Facilities CTSDFs) 

In July, 1989, the Commission adopted a temporary rule to extend the 1988 fee schedule for the 
Hazardous Waste Program. The 1988 schedule imposed a one-time 25% surcharge to address an 
anticipated revenue shortfall in the program. Extension of the fee schedule was necessary to avoid 
a shortfall and stabilize funding for the 1989-91 biennium. In July, the Commission also authorized 
a rulemaking hearing to make the temporary rule permanent. 

The Department recommended permanent adoption of rule amendments containing the revised fee 
schedule and housekeeping changes as presented in Attachment A of the staff report. 

Director Hansen noted that the Department is now working with an advisory committee to develop 
a proposal for incorporating recycling incentives into the fee schedule and to establish a satisfactory 
long term fee schedule. 

Tom Zelenka, representing Cascade Steel Rolling Mills, submitted written testimony and stated that 
his company felt that the fee issue, though difficult, must be resolved and cannot continue to be 
delayed. Stephanie Hallock, Administrator of the Hazardous and Solid Waste Division offered to 
amend the proposal by adding a sunset date of June 30, 1991 to the rule. This would assure 
resolution of the funding issues before the July 1991 billing . 

. It was MOVED by Commissioner Wessinger that the Department recommendation b~ approved 
with added wording that the fee schedule would sunset on June 30, 1991. The motion was 
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seconded by Commissioner Sage, and was unanimously approved. 

Agenda Item M: Underground Storage Tank Program: Adoption of Annual Permit Fee 

The 1989 Legislature amended the enabling legislation for the Underground Storage Tank Program 
to continue the $25 per tank annual fee after July 1, 1989. (Prior legislation reduced the fee to 
$20 as of July 1, 1989.) On July 21, 1989, the Commission adopted a temporary rule to continue 
the $25 fee in accordance with the statute, and authorized a hearing to make the rule permanent. 

The Department proposed permanent adoption of the rule as presented in Attachment A of the 
staff report. 

It was MOVED by Commissioner Sage that the Department recommendation be approved. 
Commissioner Castle seconded the motion and it was unanimously approved. 

Agenda Item N: Assessment Deferral Loan Program: Adoption of Interest Rate for 1989-91 
Biennium 

On September 7, 1989, the Commission adopted a temporary rule to establish a fixed. interest rate 
of five percent for safety net loans until changed by Commission action. Prior rules had established 
the interest rate only through June 30, 1989. The Commission also authorized a hearing for 
permanent adoption of the rule. A hearing was held on October 16, 1989. No written or oral 
testimony was received. 

The Department now recommended that the Commission adopt the permanent rule as presented 
in Attachment A of the staff report. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. The 
motion was seconded by Commissioner Lorenzen and unanimously approved. 

HEARING AUTHORIZATIONS 

Agenda Item 0: Pollution Control Tax Credits: Proposed Rule Amendments 

The 1989 Legislature amended the tax credit statute to extend the sunset date for the statute from 
December 31, 1990 to December 31, 1995, and made a number of other changes including 
elimination of the requirement for preliminary certification, clarification that facilities must be in 
compliance with rules and statutes to qualify for certification, modification of the provision relating 
to the extent of eligibility of facilities partially funded with federal funds, expansion of the list of 
items not eligible for certification, and other clarifying amendments. The Department proposed 
rules to address the amendments as well as other changes to facilitate administration of the 
program, including such things as clarification of the terms "principal purpose" and "sole purpose'', 
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ability to require documentation of gross annual income upon department request, ability to require 
additional fees to cover cost of processing applications, etc. 

The Department recommended that the Commission authorize a Tulemaking hearing on the 
proposed amendments presented in Attachment A of the staff report. 

Roberta Young, of the Management Services Division, explained that the "principal purpose" and 
"sole purpose" terms were added to the statute in 1983. The proposed rule amendments would 
clarify that "principal purpose" applies to facilities installed to meet requirements imposed by DEQ 
or EPA "Sole purpose" facilities can only function for pollution control. As an example, recycling 
facilities are considered eligible under the sole purpose definition because their function is to 
remove materials from the waste stream; however, any economic benefits derived would figure 
into the return on investment and could reduce the percent of cost allocable to pollution control. 
A shed for storing straw that is removed from the field prior to propane flaming would qualify 
under the sole purpose provision because the function is directly related to reduction of field 
burning. However, a tractor used to pull the propane flamer, and used for other purposed during 
the remainder of the year would not meet the sole purpose definition. 

Commissioner Sage questioned how much principal purpose should be encouraged. Director 
Hansen noted that many desirable pollution prevention actions are not required by law or rule, 
and can therefore only qualify for tax credit if they meet the sole purpose test. 

It was MOVED by Commissioner Wessinger that the Department recommendation be approved. 
The motion was seconded by Commissioner Lorenzen and unanimously approved. 

Commissioner Castle commented that the action taken was consistent with legislative intent, 
however, he was uncomfortable with the leadership that the Commission is providing in the area 
of tax credits. He expressed concerns about the tax credit approach to environmental regulation; 
noting that tax credits may be counter-productive to environmental protection. He expressed the 
desire for the Commission to be in a position of leadership rather than a position of just reacting. 
Director Hansen noted that decisions 'in the last legislative session were influenced by the state 
spending lid, and the ability to give benefits by way of tax credits that could not be done under the 
spending limit. 

Commissioner Castle suggested that this be a work session topic some time in the future. 

Agenda Item P: Woodstove Certification Program: Proposed Rule Modifications to Conform to 
New Environmental Protection Agency (EPA) Requirements 

At the September EQC work session, the Department requested policy direction on how Oregon's 
woodstove certification program should be amended to mesh with the new and similar federal 
program established by EPA At that time, the Commission concurred that rules be prepared to 
(1) accept EPA's emission certification program as a means of streamlining government 
administrative requirements, (2) retaining current efficiency; certification and labeling program to 
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meet statutory requirements, and as a means of motivating purchase of lower emission technology, 
and (3) retaining Oregon's retail enforcement authority. The rule amendments proposed in 
Attachment A of the staff report are intended to implement this direction. 

The Department recommended that the Commission authorize a rulemaking hearing on the 
proposed rule amendments in Attachment A of the staff report. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. The 
motion was seconded by Commissioner Sage and unanimously approved. 

Commissioner Wessinger asked for a brief update on the progress toward developing a voluntary 
woodstove durability program in cooperation with the U.S. Environmental Protection Agency. John 
Kowalczyk, of the Air Quality Division, responded that the Department has contacted both the 
EPA and Wood Heating Alliance and that some progress has been made; it appears that a program 
will be developed in 6 to 12 months. 

Agenda Item Q: Solid Waste Fees: Proposed Amendment of Fee Rules 

The 1989 Legislature passed HB 3515 which, among other things, requires a new fee on Solid 
Waste. The Commission must, by rule, establish the fee at a level to raise sufficient revenue to 
carry out specified purposes of the law, but not more than 50 cents per ton of solid waste. 
Attachment A of the staff report contains proposed rules to implement the new statutory 
requirements. 

The Department proposed that the Commission authorize a hearing on the rules proposed in 
Attachment A 

Director Fred Hansen explained that the Department had originally proposed a $2 per ton fee, but 
House Bill 3515 passed with a maximum 50 cents per ton. 

Chairman Hutchison asked if the proposed fee would apply to out-of-state waste. DEQ Solid 
Waste Manager Steve Greenwood explained that this fee would not apply to out-of-state waste. 
Instead, House Bill 3515 directed the Commission to adopt a separate fee on out of state waste 
by January 1, 1991. Director Hansen added that there would be a period from July 1, 1990 until 
the out-of-state fee was adopted, when in-state sources of waste would be paying a fee and 
out-of-state sources of waste would not. 

It was MOVED by Commissioner Wessinger that the Department recommendation be approved. 
The motion was seconded by Commissioner Sage and approved unanimously. 

Agenda Item R: Enforcement Rules: Proposed Amendments to Clarify Rules 

At the Commission work session on October 19, 1989, the Department reported on implementation 
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of the new enforcement rules adopted at the March 3, 1989, meeting. The Department informed 
the Commission of a number of rule changes that experience to date suggested were desireable 
including clarifying some areas of confusion such as including field burning violations within the 
rules, classifying new violations in the areas of oil transport and oil spills, and making other 
housekeeping changes. This staff report presented the proposed amendments in Attachment A. 

The Department recommended that the Commission authorize a rulemaking hearing on the 
proposed rules in Attachment A. 

Commissioner Sage asked for clarification of the basis for settlement incorporated in the rule; was 
it adjustment, of the basis for calculation under the rules or was it different? Director Hansen 
explained tha.t adjustment occurs only if new facts are presented, and the settlement decision is 
similar in effect to withdrawing the old penalty and assessing a new penalty based upon the new 
facts. Yone McNalley, of the Regional Operations Division, noted that the proposed rules outline 
the criteria and restrict the latitude of settlement. 

Commissioner Sage also expressed concern that the economic condition factor tends in practice to 
be neutral for lack of information. Director Hansen noted that information on e.conomic condition 
is usually only available if introduced as a potential mitigating factor. An example of an aggravating 
factor would be the avoidance of costs by failing to obtain a permit. 

It was MOVED by Commissioner Castle that the Department recommendation be approved. The 
motion was seconded by Commissioner Lorenzen and unanimously approved. 

INFORMATIONAL ITEMS 

Agenda Item S: Periodic Report on Compliance with Air Pollution Control Requirements 

At the September 7, 1989 EQC meeting, Jackson County Commissioner Jeff Golden recommended 
the Department prepare a periodic industry report card to identify those sources doing well in 
meeting pollution control requirements and those which weren't. The Commission directed the 
Department to report back at a future meeting on the feasibility of this type of reporting. 

In responding to this reporting concept, the Department believed it would be more appropriate to 
address not only industrial sources but also the other major pollution sources in the Medford area. 
Thus, the Department recommended approval of a proposal to develop an air quality compliance 
report for the Medford area on a quarterly basis during 1990 as a one-year pilot program. 

Commissioner Sage asked about the pros and cons of providing more details on industrial sources 
as recommended by Jackson County Commissioner Jeff Golden. Merlyn Hough, of the Air Quality 
Division, responded that individual source information is available to anyone requesting it, however, 
the Department believes a broader view is more appropriate for a quarterly report. 
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By consensus, the Commission concurred with the Department recommendation. 

Agenda Item T: Pulp and Paper Mill Regulatorv Issues 

Director Hansen called the Commission's attention to a memorandum report from Peter Wong 
dated December l, 1989, which provides an update on the status of Individual Control Strategies 
(ICS's) for the Pope & Talbot, James River, and Boise Cascade Mills in Oregon as well as latest 
information available to the Department on dioxin. 

The Department is proposing to modify the permits of the pulp mills to incorporate ICSs. A 
hearing will be held and written comments will be received on the proposed modified permits. The 
Department intends to evaluate all comments and finalize the permit modifications and forward 
them to EPA by February 6, 1990. The modifications will not come before the Commission unless 
the permittees appeal the Department decision or a waste load increase is requested. · The 
proposed permit modifications require the water quality standard of 0.013 parts per quadrillion 
TCDD to be met in the stream at the boundary of the effluent mixing zone by June 4, 1992. The 
permit modifications include a re-opener clause. 

Commissioner Lorenzen asked how compliance would be measured. Peter Wong, of the Water 
Quality Division staff, responded that compliance would be determined based on measurements in 
the bleach plant effluent and calculations of further treatment removal and dilution and dispersion. 
In addition, the Department will require monitoring for Adsorbable Organic Halides (AOX) with 
the desired result of developing a correlation between TCDD and AOX levels in order to simplify 
future monitoring. 

Commissioner Lorenzen asked if the focus was on the correct parameter and whether sediment or 
toxic hot spots should be of concern. Department staff acknowledged that additional information 
would be desirable on sediments, particularly regarding the impact of past practices. Toxic hot 
spots are possible in areas where organic sediments would accumulate and could require remedial 
action upon their location. Sediments in the Columbia tend to be inorganic rather than organic in 
nature. 

Lydia Taylor advised that the Department and the State of Washington are pursuing establishment 
of a Scientific Advisory Committee to assist in defining what kind of information needs to be 
gathered for management of the Columbia River. Director Hansen noted that added information 
will not answer all of the questions, but will aid in setting future policy. 

The Commission discussed the potential for further discussions on the issue, including the potential 
for a scientific/technical forum. 

The Chairman then called on people who had signed up to testify. 

Thane Tienson, representing Salmon for All, expressed concern for water quality effects on fish 
and particularly the sturgeon which are bottom dwellers, opposed any softening of water quality 



EQC Minutes 
Page 23 
November 30 - December 1, 1989 

standards, and was encouraged by efforts to initiate a water quality study. 

Roger Sherwood, representing Pope & Talbot, advised the Commission that they are pursuing 
implementation of their res, they are looking more broadly at the fate of their mill effluent in the 
environment, and advised that they would be willing to report to the Commission on the results 
of a field survey their engineers are currently undertaking in Scandinavia. 

John Williams, representing the Steamfitters Local 290, expressed concern that there was no AOX 
number in permits, and suggested the need for continuous bioassay of pulp mill effluents. 

No further actions were taken, and the matters will be discussed further at the next meeting. 

Agenda Item U: Status of Interstate Estuary Study for the Columbia River 

Chairman Hutchison indicated that he would like the Commission to endorse an interstate study 
on the Columbia. He expressed· concern about the chances for success of individual studies. 
Director Hansen reviewed the background on the Governor's decision on the proposed Columbia 
River Estuary designation. Lydia Taylor advised that negotiations were nearing final language on 
an agreement between Oregon and Washington on Data Collection on the Columbia. The next 
steps will be to select _the Scientific Advisory Committee to design the study and to secure the 
state's share of funding for the study. 

There was no further business and the meeting was adjourned at 3:50 p.m. 
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ATTACHMENT #1 

GWEB TASKS: 

1. ADMINISTRATION: 

Task Identification 
By December 1989, complete task identification. 

Project Maintenance 
By June 30, 1990, develop and adopt a policy and 
procedure that addresses requirements for grantee 
operation and maintenance of .GWEB projects. 

Funding Target - EAC 
By October 1989: 

.develop a funding target for EAC - EAC to give 
recommendation aft.er August EAC meeting • 

• define method of funding educational projects 

Strategic Plan 
By June 30, 1990: 

· .update Strategic Plan on biennial basis 

EAC Role 
By December 31, 1989: 

.define the make up of the EAC, number of people 

.decide whether to combine with TAC or have 
occasional or regular joint meetings 

.decide whether the EAC should participate in Board 
meetings 

Other Funding 
By December 31, 1989, develop lists of other funding 
sources for project applicants. 

2 • EDUCATION 

EAC Tasks 
By December 1989: 

.develop a 2 - or multi-year plan outlining EAC 
tasks 

.target completion dates including time-line for 
Board review to ensure continuity of EAC 
accomplishments 

.develop a process for review of educational 
proposals - same as TAC review used last year 

.develop a plan for evaluating the educational 
potential of applications 
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Programs 
By April 15, 1990, develop a plan for cooperative 
education programs. 

By December 31, 1989, dev<lop a program/schedule to 
publicize the GWEB concept, including: 

.getting on the agendas of regional and national 
meetings 

7 .having EAC/TAC design an Info. Base concept and 
begin to implement development of Info. Base 

.holding Conferences and developing a concept and 
sponsoring regional conferences • 

Economics 

• discuss with Oregon state University Extension the 
potential for a master training program on 
watershed enhancement to determine if the Board 
should implement such a program • 

• By spring (April) 1990, contact Home Extension 
units encouraging them to choose enhancement for 
one of their next yearly studies. 

By June 30, 1995, to keep the watershed enhancement 
concept going, develop a program aimed at private 
enterprise doing all watershed enhancement work, 
educating toward the time when no more state dollars are 
available. 

By June 30, 1991, develop a procedure and sponsor 
economic evaluation of enterprises doing a good job on 
watershed enhancement and management. 

3. SOCIOLOGICAL 

Volunteers 
By June 30, 1990, develop and maintain a viable 
volunteer group contact base as a source for sponsor 
assistance in project installation. 

By June 30, 1990, develop a plan to target key volunteer 
groups in communities and seek to get them involved. 

By March 31, 1990, evaluate and, if feasible, develop 
programs with awards of recognition of volunteers who 
have provided service to GWEB or GWEB-sponsored 
projects; and to persons or organizations who have made 
special contributions to watershed enhancement. 

By November 1, 1989, develop and include in project 
evaluation a process for determining CRMP utilization; 
and to keep CRMP Executive Group appraised of 
applications not involving CRM concepts so that the CRMP 
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Group can provide contact and appropriate assistance 
and/or training to sponsoring groups. 

4. GOVERNMENT 

Landowner Incentives: 
By June 30, 1991, address the public policy issues about 
what to do with "new water" created by GWEB projects. 

Spread the Word 
By December 31, 1990, examine the relationship between 
GWEB and other agencies involved in watershed 
management especially the new wetlands bill. 

*Highways 
*Parks 
*State Lands 

By June 30, 1991, develop a plan to create a dialogue 
about the watershed enhancement program and watershed 
policies with state Boards and Commissions including 
SWMG and 15 federal and 5 regional agencies involved 
with water. 

By June 30, 1991, look at other funds to funnel through 
GWEB: 319, grants, etc.; and evaluate alternatives to 
ensure effective relations with agencies, i.e. BPA, who 
can offset project costs through their financial 
assistance programs. 

Additional Agency Involvement 
March 31, 1990, evaluate potential roles of other land 
managing and educational agencies not on GWEB 
committees; develop procedures to involve more agencies . 

• TAC Task: Borrow staff from other agencies to help 
out, staff rotations. 

5. TECHNICAL 

Information Dissemination 
By December 31, 1990, formalize a network/procedure to 
disseminate appropriate technical information on 
watershed and riparian technology. (Info Base design 
step, see #2 Education) 

Projects 
By September 30, 1989, develop a procedure to include in 
project selection the goals of the Clean water 
Act/states Non-point source assessment and management 
plan. 

By September 30, 1990, develop a plan to implement 
strategies in the OR Water Management Program. 0788s 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

SUBJECT: 

WORK SESSION 
REQUEST FOR EQC DISCUSSION 

Meeting Date: January 18. 1990 
Agenda Item: =2--,---~~~.,-~~~~~~ 

Division: Air Quality 
Section: Technical Services 

stage II Vapor Recovery: Continuation of 11/30/89 Work 
Session. 

PURPOSE: 

This report presents the findings of a Department of 
Environmental Quality (Department, DEQ) in-house work group 
which was assigned the task of determining implementation 
costs associated with operating a Stage II Vapor Recovery 
Program in Oregon. 

ACTION REQUESTED: 

_x_ Work Session Discussion 
General Program Background 

_x_ Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

BACKGROUND: 

At the November 30, 1989 Work Session the Environmental 
Quality commission (Commission, EQC) discussed a report 
produced by the Technical Advisory Committee on stage I/II 
Vapor Recovery. Among the recommendations of the Technical 
Advisory Committee were: 

* "The underground piping for Stage II Vapor Recovery be 
required to be constructed and set in place at the time 
of Underground Storage Tank (UST) compliance or sooner, 
as determined through the rule making process - but not 
less than 24 months, at all gasoline refueling stations 
with an average monthly throughput of greater than 
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10,000 gallons of gasoline located within the county 
boundaries of Multnomah, Washington, and Clackamas 
counties." 

* "That the requirement for implementation of the above 
ground components of the Stage II Vapor Recovery system 
and full operation of the system not be adopted until 
re-authorization of the Clean Air Act and base year 
considerations have been completed." 

The Department concurred with the recommendations of the 
committee. 

During October and early November a separate, in-house, task 
force met to determine the costs that would be incurred by 
the Department if Stage II Vapor Recovery were implemented in 
Oregon. This work group was also assigned the task of 
recommending an approach(es) to implement a stage II Vapor 
Recovery program in the most cost effective manner and to 
fund the associated costs. The complete report of the in
house stage II Funding Task Force is attached (Attachment A) . 
The task force provided cost estimates for operating a 
program in the Portland Inspection and Maintenance (I/M) area 
and statewide. Beca\!Se the Technical Advisory Committee has 
recommended that Stage II Vapor Recovery be implemented only 
within the boundaries of Multnomah, Washington, and Clackamas 
counties at this time, only the findings of the stage II 
Funding Task Force relevant to the Portland I/M boundary 
area are included in the following list of findings: 

* Costs to the Department would fall into five categories: 

Registration of Equipment to be regulated. 
Review and/or inspection of installation. 
Education of the regulated community. 
Periodic inspection and/or performance testing. 
Enforcement and follow up inspections. 

* A stand alone stage II Vapor Recovery program operated 
independently by the Air Quality Division in the 
Portland metro area would require 2 full time 
equivalents (FTE) and an annual budget of $125,000. 

* Substantial cost savings are possible (as much as 50 
percent) if a cooperative approach is taken. This 
approach would make use of existing programs in the 
Department of Agriculture's Weights & Measures Division 
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(which already inspects metering systems on all retail 
gasoline pumps), DEQ Underground storage Tank Program 
(which already regulates and inspects some underground 
gasoline tank installations), and DEQ Regional 
Operations (which already does inspections and 
enforcement on many pollution sources) . rt is expected 
that the incremental costs associated with an increased 
work load on these programs would be substantially less 
than the cost of creating a new program from scratch. 

* Start-up costs could be minimized by phasing in the 
program over a few years. A program could be started 
almost immediately by requiring that underground Stage 
II equipment be installed whenever new tanks are 
installed (administered by the UST program). 
Installation of above ground equipment would be required 
a year or more later and would have to be done by 
certified installers. Routine inspection of Stage II 
equipment would not have to begin for several months 
after installation. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

Several potential funding mechanisms were considered. The 
options considered most promising by the Air Quality 
Division are listed below. Where possible, the estimated 
fee or fee increase that would be required to fund the entire 
program from one source is given. It should be recognized 
that the program could be funded by a combination of funding 
mechanisms. 

1. Annual Operating Fee. This option would require that 
each pump at each retail (or card lock) gas station be 
assessed an annual operating permit fee of sufficient 
size so that the Department would receive $25.00 per 
pump. It may be possible to tie into the existing 
Weights and Measures fee collection system. 

2. Vehicle Registration Fee Increase. This would require 
an increase in the current vehicle registration fee 
(assessed every other year) of sufficient size that the 
Department would receive $0.36 per vehicle. 

3. Inspection and Maintenance Fee Increase. Based on the 
same assumptions as with the vehicle registration fees 
above, this would require an increase of $0.36 in the 
existing I/M fee collected every other year. 
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4. Underground storage Tank Program Fees. It may be 
possible to use some UST fees to cover the underground 
aspects of a Stage II Vapor Recovery program. 

5. Base Grant Increase. An increase in the Air Quality 
Base Grant provided by the Environmental Protection 
Agency (EPA) could be requested to pay for one FTE in 
the Air Quality Division to administer the program. 
Additional money to cover inspections and expenses of 
other Departments/Divisions would need to be raised in 
other ways. 

6. Seed Money. It may be possible to obtain "seed" money 
for developmental/start-up costs. Potential sources 
include Department of Energy oil overcharge settlement 
funds and EPA waste minimization demonstration project 
funds. Current information indicates that these funds 
are already committed for the next year but they may be 
available in the next funding cycle. 

DEPARTMENT RECOMMENDATION: 

The Department recommends that a Stage II Vapor Recovery 
Program be implemented using a phased-in, cooperative 
approach to minimize costs. Because Stage II Vapor Recovery 
will affect a community that is already regulated by other 
programs (DEQ UST program and the Dept. of Agriculture 
Weights & Measures Division) , it appears most cost effective 
and least confusing to the regulated community to tie Stage 
II into those existing programs rather than create a new 
program from scratch. This approach only requires adding an 
incremental cost to those existing programs. The Underground 
Storage Tank program should require that below ground Stage 
II equipment be installed whenever tanks are replaced in the 
Tri-county area. Adoption of a program to require 
installation, operation and inspection of above ground 
components of stage II equipment should be adopted soon after 
reauthorization of the Clean Air Act. 

start-up resources should be generated by rearranging 
priorities within the Air Quality Division and by applying 
for seed money grants next year. The Department should 
request additional funding from the 1991 legislature to 
permanently support the program. This funding should be in 
the form of an annual operating permit fee applied to each 
gasoline pump. 
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In summary, the combined recommendation of the Technical 
Advisory Committee and the in-house Task Force on Stage II 
Vapor Recovery results in the implementation of a Stage II 
Vapor Recovery Program as follows: 

Winter 1990: 

Spring 1990: 

Spring 1990: 

Spring 1990: 

Summer 1990: 

Fall 1990: 

Fall 1990: 

Issue press release and request gasoline 
retail association to alert all gasoline 
dispensers statewide, with average monthly 
throughput greater than 10,000 gallons, that 
it would be prudent to install underground 
piping for Stage II Vapor Recovery at the time 
of UST compliance. 

Request authorization for hearing on rules to 
require the installation of the underground 
piping for Stage II Vapor Recovery at all 
gasoline dispensing facilities with an average 
monthly throughput of greater than 10,000 
gallons of gasoline located within Multnomah, 
Washington and Clackamas counties. The 
installations would be required to occur at 
the time of UST compliance or within 24-36 
months (time frame to be finalized through 
rulemaking process) following the rule 
adoption, whichever occurs first. 

Request authorization for hearing on rules to 
require stage I Vapor Recovery to be fully 
implemented within the above mentioned time 
frame for all gasoline refueling stations 
within Multnomah, Washington and Clackamas 
counties. 

Hold hearings. 

Recommend rulemaking for EQC adoption. 

Request authorization for hearing on rules to 
require the installation of the above ground 
Stage II Vapor Recovery components and 
operation of the Stage II system at all 
gasoline dispensing facilities in the counties 
of Multnomah, Washington and Clackamas with an 
average monthly throughput of greater than 
10,000 gallons. 

Request authorization to asses an annual 
permit fee on a per nozzle basis for each 
gasoline dispensing facility subject to the 
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DMW:a 
TS\AH325 (1/90) 

Stage II Vapor Recovery requirements. 
Effective date of the fee would be established 
so that the first annual fee would be required 
12 months before Stage II Vapor Recovery is 
required to be fully operational. Approval 
of the E-Board or full Legislature would be 
sought before the fee could be implemented. 

Approved: 

Section: 

Division: 

Director :~JJ':nJ ~~r,,I;_,~ ..,£,__ 
/ 

Report Prepared By: D. Mitchell Wolgamott 

Phone: 229-5713 

Date Prepared: January 3, 1990 



ATTACHMENT A 

STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: November 6, 1989 

TO: Nick Nikkila, AQD Administrator 

CC: WPJasper, Stage I/II Technical Advisory Committee Staff 

FROM: Stage II Funding Task Force 

SUBJECT: Stage II Program Costs and Funding Options 

Recommendation 

The Stage II Funding Task Force recommends that Stage II vapor recovery be 
implemented now using a phased in, cooperative approach to minimize costs. 
This approach allows the use of existing programs only adding an incremental 
c.ost. This could be done by beginning to work immediately with the 
Underground Storage Tank Program to require that Stage II plumbing be 
installed whenever a tank is replaced statewide. In Portland below ground 
Stage II plumbing could be required in the next couple of years. Above 
ground stage II equipment should be phased in beginning in Portland and 
expanding statewide in three to five years. Start-up resources should be 
generated by rearranging priorities within the Air Quality Division and by 
applying for seed money grants next year. The Department should request 
additional funding from the 1991 legislature to permanently support the 
statewide program. This funding should be in the form of a vehicle 
registration fee increase or an annual operating permit fee applied to each 
gasoline pump. 

Findings 

As requested, we have researched the costs that the Department would incur, 
and options that would be available for funding, if a decision is made to 
pursue a Stage II Vapor Recovery Program in Oregon. 

In order to accomplish our mission, we conducted a telephone survey of 
several states which currently have or are contemplating stage II vapor 
recovery programs. The purpose of the survey was to find out how other 
states approach the administrative and enforcement aspects of stage II and 
how they pay for it. A brief summary of the results of that survey is 
attached. 
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We have determined the costs to the Department would fall into five 
categories: 

Registration of equipment to be regulated 
Review and/or inspection of installation 
Regulated community education 
Periodic inspection and/or performance testing 
Enforcement and follow up inspections 

The actual cost associated with each category would depend on the level of 
effort dedicated to each activity once a program is designed. It should be 
emphasized that the costs listed below are estimates only. They are based 
largely on the information gathered from our survey. As requested, we have 
developed a cost matrix which includes an estimate for a statewide program 
and a program which operates only within the Portland Air Quality 
Maintenance Area (AQMA). For each of these options we have determined a high 
and low end cost estimate. 

The high end estimate is for an optimal program that would include 
registration of all retail pumps, review of plans and physical inspection of 
below ground equipment before it is covered, development of educational 
materials and/or seminars to let the regulated community know what their 
responsibilities are, two inspections of above ground equipment, including 
performance testing, each year at each facility. Equipment that is found to 
be out of compliance would be tagged out of service andr.ould have to be re
inspected before it could be operated again. The low end estimates would 
require compromises such as using a check list rather than physical 
inspection of below ground equipment, smaller educational effort; fewer than 
two inspections per year and less performance testing. The costs discussed 
in this memo assume 630 retail refueling stations, with a total of about 
5400 nozzles in the Portland I/M area. Statewide there are about 2500 

·stations averaging about nine nozzles per station. The costs asswne 
700,000 registered vehicles in the Portland I/M area and 1.3 million 
registered vehicles state wide. These figures were provided by DEQ I/M 
Program. 

Stage II FTE Requirements 

PDX I/M Statewide 

Optimum 2 8 

Minimum 1.5 5 

Stage II Dollar Requirements 

PDX I/M Statewide 

Optimum $125,000 $500,000 

Minimum $ 94,000 $250,000 
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The task force came up with the following list of potential funding 
mechanisms (details follow): 

Annual operating fee on each nozzle (possibly collected by Weights & 
Measures in conjunction with their existing permits on gas pumps). 

Vehicle registration fee increase 
I/M fee increase 
Toxic air pollutant fee 
UST Program fee increases 
Base grant increase 
Seed money for start-up costs (from EPA, DOE, or?) 
Absorb costs in existing budget by rearranging priorities within the 

Air Quality Division 

Costs could come from a combination of more than one of the above 
mechanisms. 

Conversations that the task force had with Pete Dalke and John Loewy 
indicate that funding a Stage II program with fees will be problematic (at 
least in the short run). The EQC can no longer impose new fees without 
prior approval from the legislature. Nor can the EQC increase existing fees 
unless approved, in advance, by the E-board or legislature. Also, excess 
funds collected by fees in one program cannot be transferred to another 
program. Since Stage II is not likely to be viewed as an emergency, an 
increase in fees to support it would not be possible until a convincing 
argument can be presented to the legislature (which doesn't meet again until 
1991). If Stage II is to be implemented in the near future it would appear 
that the most likely scenario would require starting the program using seed 
money raised from outside the Department and/or trading resources within the 
division and contracting some work with other programs (an approach which 
this task force endorses). The Department would then still have the option 
of approaching the legislature for additional, continuing funding. Because 
Stage II will affect a community which is already regulated by other 
programs (DEQ UST program and Dept. of Ag. Weights & Measures) it appears 
most cost effective and least confusing to the regulated community to tie 
Stage II into those existing programs rather than create a new program from 
scratch. 

Listed below are the estimated fee or fee increases that would be required 
to fund the entire program from single funding sources. 

Annual Operating Fee on Each Nozzle: 

This option would require that each pump at each retail refueling station be 
assessed an annual operating permit fee. The cos~s might be reduced by 
tying into Weights & Measures existing fee collection system. They are 
already permitting the metering system on each retail pump. They also are 
currently doing inspections of retail pumps that require actually pumping 
gas from each nozzle. Therefore it would likely be less expensive for them 
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to add an incremental cost to cover performance testing than to fund a 
separate set of inspectors. Currently the Weights & Measures inspectors can 
cover about 36 nozzles per day. It is not clear how much time would be 
added to include Stage II performance testing. Blaine Rhodes of the St. 
Louis program estimates that inspectors are spending about five minutes per 
nozzle (not counting performance testing) on average. 

Annual Operating Fee/Nozzle Required 

PDX I/M Statewide 

Optimum $25.00 $25.00 

Minimum $18.00 $12.00 

Vehicle Registration Fee Increase: 

The dollars indicated reflect the increase in the current vehicle 
registration fee (assessed every other year) that would be required to pay 
for the entire program. 

Registration Fee Increase Required 

PDX I/M Statewide 

Optimum $0.36 $0.77 

Minimum $0.27 $0.39 

Inspection and Maintenance Fee Increase: 

Based on the same assumptions as with vehicle registration fees above. 

I/M Fee Increase Required 

PDX I/M Statewide 

Optimum $0.36 N/A 

Minimum $0.27 N/A 

Toxic Air Pollutant Fee: 

Authority currently exists to asses a fee on sources of non-criteria air 
pollutants. Currently the fee schedule authorizes a flat $300 annual 
compliance determination fee. In order to use this funding mechanism for 
Stage II the fee schedule would need to be reworked to allow a smaller fee 
for gas stations (probably on a prorated scale based on gasoline 
throughput). 
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UST Program: 

It may be possible to increase UST fees to cover the cost of the below 
ground aspects of Stage II. 

Base Grant Increase: 

A base grant increase could be requested for the full amount of the program. 
A more likely scenario would be to request a base grant increase to cover 
one FTE in AQD to administer the program. Additional money to cover 
inspections and expenses of other Departments or Divisions would need to be 
raised in other ways. 

Seed Money: 

Seed money would be used only for developmental/start-up costs. Potential 
sources include Department of Energy (energy conservation angle), EPA waste 
minimization demonstration project, DOE oil settlement funds. Our 
information indicates that none of these sources could provide money in the 
next year. However, they may be able to help out in the next funding cycle 
(1991). 

Existing Resource Tradeoffs: 

This option would require moving existing resources within AQD. For 
example, if it is believed that Stage II provides the more cost effective 
VOC control then it may be appropriate to move currently existing resources 
that are being used for other VOC controls to a stage II program. Or, by 
revising the currently vacant SIP coordinator position to shift the clerical 
aspects of that position to the clerical staff, some portion of that FTE 
could be used for stage II. Or, it is expected that the EPA wood stove 
program will reduce work loads in the DEQ program. It may be possible to 
reallocate some of those resources. This option obviously could not fund 
the entire stage II program. But it may provide some resources to get the 
program started quickly. 

Conclusions 

The Stage II Funding Task Force recommends that Stage II Vapor Recovery be 
phased in now by working together with the Underground Storage Tank program 
to require that stage II plumbing be installed whenever an underground tank 
is replaced anywhere in the state. An inter-program agreement should be 
written to insure that the UST rules, checklists and inspections include 
stage II. This needs to happen very quickly to insure that stage II 
requirements are included in the UST rulemaking that will come before the 
EQC probably in January. We would need to begin working with the UST 
program immediately to meet EQC deadlines. It is not believed that this 
would greatly increase the costs of the UST program. AQD may need to 
provide some minimal funds to UST to accomplish this. 
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Above ground Stage II equipment installation should be phased in beginning 
with the Portland area next year. Initial administrative costs should be 
covered by trading off resources within AQD and attempting to acquire seed 
money from outside sources next year. Routine inspection of above ground 
equipment does not need to occur until equipment is installed one to two 
years down the road. The most cost effective way to provide two 
inspections per year would involve contracting with Dept. of Ag. Weights and 
Measures to provide one inspection per year (including performance testing) 
and have DEQ regional staff conduct a second inspection (without performance 
testing). Obviously resources would have to be provided to Weights & 
Measures and Regional Operations to pay for the increased work load. 

The Department should request additional funding from the 1991 legislature 
to provide continued funding and to expand stage II statewide. Least impact 
funding option would be a vehicle registration increase. Oregon currently 
has one of the smallest vehicle registration fees in the country. The small 
increase that would be required for this program (less than $1.00 per 
registration) would not create a burden. It is recognized, however, that 
past efforts to increase vehicle registration fees have been unsuccessful. 
The next best option would be an annual operating permit on each nozzle 
collected through the existing Weights and Measures pump licensing program. 

The following tables show the savings in resources that are possible if a 
coordinated approach is taken (using weights and measures, UST program, and 
DEQ Regional Operations) rather than a stand alone AQD program. It can be 
seen that the FTE requirements for an optimal program are reduced by about 
50 percent with the coordinated approach. 

Start up costs can be kept to a minimum by phasing in the program over four 
or five years. A program could be started almost immediately for less than 
$15,000 by requiring underground aspects of stage II to be installed 
whenever new tanks are installed. By 1994 a fully implemented program could 
be operating including two inspections per year of all stations statewide 
with a program costing about $270,000 per year. 
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Stand Alone 

TASKS 

1. Registration 

2. Plan Review/Inspection 

3. Regulated Community Ed. 

4. Inspect/Performance Test 

5. Enforcement/Follow-up 

TOTAL 

Coordinated 

TASKS 

1. Registration 

2. Plan Review/Inspection 

3. Regulated Community Ed. 

4. Inspect/Performance Test 
Dept. of Ag (W&M) 
DEQ 

5. Enforcement/Follow-up 

TOTAL 

STAGE II COST (FTE) 

PORTLAND STATEWIDE 
Optimum Minimum Optimum Minimum 

0.2 0.2 0.8 0.8 

0.2 0.1 1.0 0.4 

0.1 0.2 

1.2 0.7 5.0 3.0 

0.3 0.2 1.0 0.6 

2.0 1.2 8.0 4.8 

PORTLAND STATEWIDE 
Optimum Minimum Optimum Minimum 

0.1 

0.1 

0.2 
0.7 

0.4 

1.5 

0.1 

0.1 

0.2 

0.2 

0.6 

0. 2 

0.2 

0.6 
2.5 

1.0 

4.5 

0.2 

0.2 

0.6 

0.6 

1.6 

NOTES: Coordinated approach is our estimate and has not been discussed 
with UST or W&M. Assumes Tasks #l, 2 and 3 are done as part of the 
Underground Storage Tank Program. Task #4 (Optimum) is split between 
Weights & Measures and DEQ, each does 1 inspection/year. Task #4 
(Minimum) is only the single Weights & Measures inspection. 
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COORDINATED OPTIMUM STAGE II 
PHASED FUNDING 

The Diagram on the next page shows how the Program evolves over 
time based on the following assumptions: 

Underground Storage Tank Program adopts rules beginning 1990 which 
include requirement to register and install Stage II equipment as 
part of any new tank installation. 

Air Program adopts rules for Stage II in early 1990: 
1) required in Portland AQMA beginning in 1991 and complete 

by end of 1992. 

2) required for all new tank installations Statewide 
beginning in 1991. 

3) required for rest of State beginning in 1993 and 
complete by end of 1995. 

1990 - Registration, Plan Revrew, and Installation Inspection are 
done as part of Underground Storage Tank Program. This requires 
small additional time which is reimbursed from AQ budget. 

1991 - EPA Pollution Prevention Grant to assist with influx of 
Stage II related permits, develop procedures and begin station 
inspections, develop understanding with Dept. of Agriculture -
Weights and Measures. During Legislative session get authority 
for new permits or fees. 

1992 - With new revenue begin active station inspection and 
enforcement. Installation Registrations in Portland slow and 
Statewide Registrations increase. Level of effort for W&M is 
above Portland-only estimate because installations are Statewide. 

1993 - Majority of Installation Registrations are now outside 
Portland. Inspection and enforcement by DEQ in Portland is at 
maximum. Statewide level of effort by W&M is at maximum. 

1994 - Program is now entering maintenance level. Registration, 
Plan Review and Installation Inspection are now limited. DEQ 
inspection and enforcement is now Statewide. 

A - 8 
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COORDINATED OPTIMUM STAGE II 
PHASED FUNDING 

1990 
0.1 I 
0.1 1 

I 
I 
I 
I 
1991 

0.1 I 
0.1 I 

I 
o. 3 I 

I 
I 
1992 

0.1 I 
0.1 1 

I 
0.6(DEQ)/0.4(W&M) I 

o.5 I 
I 
1993 

0.1 1 

0.1 I 
I 

l.4(DEQ)/0.6(W&M) I 
o.5 1 

I 
1994 

0.1 1 

0.1 I 
I 

2.5(DEQ)/0.6(W&M) I 
i.o I 

I 
1995 

0.1 I 
0.1 1 

I 
2.5(DEQ)/0.6(W&M) I 

1.0 I 

FUNDING OPTIONS 

AQD Transfer to ECD 
($12,500) 

EPA Pollution Prevention 
Grant ($32,000) 

($106,000) 
DEQ Transfer to W&M 
Permits (W&M, DEQ) 
Vehicle Reg. Fee 
I/M Fee 

($169,000) 

($269,000) 

($269,000) 

NOTE: Assumes 1 performance test/yr by W&M and 1 inspection/yr by 
DEQ on each station. We think a 50% DEQ inspection rate would be 
adequate, which would reduce DEQ's Task 4 cost to 1.2 FTE and the 
Total Stage II Program cost to $188,000. 

PLAN\AH345 

A - 9 
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POPE & TALBOT, INC. 

SCANDINAVIAN TRIP 

NOVEMBER-DECEMBER, 1989 

1. REVIEW BLEACH PLANT TECHNOLOGY 

2. UNDERSTAND EQUIPMENT DESIGN AND RELIABILITY 

3. UNDERSTAND PROCESS DESIGN REQUIREMENTS 

AND CAPABILffiES 

4. EVALUATE THE ENVIRONMENTAL CONDITIONS AND 

IMPACTS 



SCANDINAVIAN TEAM 

DAN WILLIAMSON PRESIDENT, WILLIAMSON INTERNATIONAL 

(TRIP ORGANIZER) 

SCOT ANDERSON MANAGER MAINT. & ENGINEERING 

WAYNE HENNECK MANAGER CAPITAL PROJECTS 

ART VOSBURG PRODUCTION MANAGER 

DAVID ANDERSON BLEACIDNG SUPERINTENDENT 

ROGER CAMPBELL TECHNICAL MANAGER 



List of Mills Visited or Discussed 

1. Kaukus Mill 11-28-89 
Kymmene Corp. Loppeemanta, Finland 

2. Kaukapaa Mill 11-29-89 
Enso-Gutzeit Kaukapaa, Finland 

3. Tainionkoski Mill 11-29-89 
Enso-Gutzeit Kaukapaa, Finland 

4. Aanakoski Mill 11-30-89 
Metsa-Botnia Aanakoski, Finland 

5. Morrum-Bruk 12-04-89 
Sodra SkogsaGarna AB Morrum, Sweden 

6. Korsnas Mill 12-05-89 
Discussion Only with Sunds Defibrator. 



( 1) 

(2) 

Tons/day 

Species 

Kappa 

Extended Delig Process 

Bleach Sequence 

% Substitution 

Brightness 

BOD/T 

TSS/day 

AOX (2) 

Secondary Treatment 

water usage 

Dioxin Limit ( 1) 

Color Limit 

FINLAND MILL VISIT INFORMATION 
SOFTWOOD KRAFT 

Kymnene Enso Gutzeit 
Kaukas Kaukopaa Tainionkoski 

500 800 300 

Pine Pine Pine 

30 32 30+ 

None None None 

D,E0D,D D,E0D,D D,E0,DE,D 

50 % 50 % 50 % 

89+ 88-89 88+ 

11 lbs/ton 22 lbs/ton -
11.5 lbs/ton -

2.5 kg/ton 2.5 kg/ton -
3 day ASB None None 

30,000 g/ton 30,000 g/ton -

None None None 

None None Common Treat-
ment system 
with Kaukopaa 
Mill 

Metsa-Botmia 
Aane Koski 

800 

Pine 

28 

None 

D,E0D,D (some P) 

15 % 

88+ 

21.3 lbs/ton 

20.2 lbs/ton 

2. 9 kg/ton 

8 Hr Act. Sludge 

21,000 g/ton 

None 

None 

Still under study, but current feeling is that AOX limit will be only necessary control. 

Industry limits will be 1.4 kg/ton mill average by 1995. Agreement by Baltic countries 
October, 1989. Sweden, USSR, Finland, Denmark, Poland 



Tons/day 

Kappa 

Extended Delignification 

- Kappa 

Bleach Sequence 

% Substitution 

Brightness ISO 

BOD/T 

TO Cl (AOX) 

Secondary Treatment 

Water Usage 

Dioxin 

Color 

% Softwood 

SWEDEN MILL VISIT INFORMATION 
SOFTWOOD KRAFT 

Korsnus 

685 @ (50%) 275 @ (100%) 

30 

Kaymr MCC/0, 

l8 

OD/CE0DED 

50%' 

86 - 90 

-
l.5 (2. l) 

Yes 

21,000 g/ton 

None 

None 

60% @ (50%) 
25% @ (100%) 

Morrums-Bruk 

385 

33 

MC 0 2 

l9 

OD/CEoDED 

30% 

88 - 90 

40 lbs/TON 

3.0 ( 4. 0) 

None 

None 

None 

40% 

* 100% substitution on 25% of softwood for diaper pulp (86 ISO brightness) CLO, bleach 
liquor = 90% Clo, + 10% Cl, 
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CPPA 1~ATIONAL MILL DIOXIN 
CHARACTERIZATION SURVEY -----· 

A. B.C. Interior Mills 

Kg AOX/ADt 

Caribo10 3.2 

Celgar 4.2 

Crestbrook 0.8 

Mackenzie 2.7 

North~rood 3.1 

Kam loops 3.0 

.• --,,,. 
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CPPA l~ATIONAL MILL DIOXIN 
CHAB~ACTERIZATION SURVEY , ______________________ __ 

B. B.C. Coastal Mills 

Kg AOX/ADt 

Crofton 7 .1 

Elk Falls 8.0 

Port Mellon 5.3 

Harmac 7 .1 

Port Albernl 8.8 

Powell River 14.9 

Skee11a 3. 1 

Wood Fibre 3.7 
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Figure 16.1 Oxygen content of the Baltic Sea (in milliliters per liter), Station 
F74 (depth of approximately 150 meters). 

Source: Compiled from data from: (a) Conseil Permanent International pour \'Exploration de la 
Mer (ICES!, Bulletin des Reau/tats acquls pendant Jes Courses Perlodiques, Copenhagen (up to 
1959); (bl ICES 0CfJIJnographlc Data Usts, Copenhagen (195S-62l; and (c) Hfdrographical Data, 
Ha.rsfiskelaboratorret, Goteborg .(1963-69). for the actual figures from which this graph was 

drawn, see Appendix. table 16.8. 
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SOURCE: Sandstrom et al., 1988. 

FIGURE 2 
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AVERAGE BOD DISCHARGE 

PERMIT ACTUAL TOXICITY 

Halsey Mill 5.0 lbs/Ton 3.0 lbs/Ton 1 

Canada <
11 36.4 lbs/Ton 35.6 lbs/Ton 12 

Sweden <
11 current 48.1 lbs/Ton 16 

Finland <
11 current 60.1 lbs/Ton 20 

<
11 N Bonsor - MISA Report - April, 1989 



WILLAMETTE RIVER 
POINT SOURCE DISCHARGE LIMITS 

BOD-POUNDS PER DAY (THOUSANDS) 

178 161 148 131130 119 117 78 50 49 40 39 33 32 27. 27 24 20 

RIVER MILE 

- Permitted Discharge • Cumulative Total 
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Upstream Downstream 
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Flgure 2. Weight and length plot of 46 fish- reticulate sculp!n, Cottus per-
plexus- collected above and below the Pope & Talbot waste discharge on the 
Willametter R!ver near Halsey, Oregon, August 1989. 
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Figure 1. Age and weight plot of 46 fish- reticulate sculpin, Cottl!S perplexus'-
collected above and below the Pope and Talbot waste discharge on the Willam-
ette River near Halsey, Oregon August 1989 



SCHEDULE TO REDUCE TOCl DISCHARGE 

National Swedish Environmental Protection Board 

YEAR TOCl, Kg/Ton Puln 
' 

AOX, KgLTon 
' 

1975 5-6 6.3-7.5 

1984 3.5 4.5 

1988 1.5-3.5 2.1-4.5 

ca 1992 1.5 2.1 

ca 2005 0.4-0.5 0.6-0.8 

ca 2010 .01 0.2 

FINLAND 

AOX, Kg/Ton 
' 

1995 1.4* 

*Industry Average - Limits will be set for each mill based on process. 



Figure15 The Effect of Chlorine Dioxide Substitution on 

the Discharge of Total Organic Chlorine 

(TOCI) (3) 

TOCI, kg/t 
..&. Conventional Kappa ; 29.8 

T Modified Kappa ; 26.8 

• 02·bleached Kappa ; 18.6 6 
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-Figure 6. 2378-TCDF/TCDD in bleached pulp versus 

Cl2-multiple. Lower x-axis, see 
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CHLORINE DIOXIDE SUBSTITUTION 
DIOXIN/FURAN ON PULP 
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CHLORINE DIOXIDE SUBSTITUTION 
DIOXIN ON PULP 
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CONCLUSIONS 

1. Environmental problems of the Baltic Sea are not necessarily related to 
chlororganic compounds but low molecular weight compounds which are 
biologically active (BOD). 

2. Proper secondary treatment will render these mill effluents non-toxic. 

3. 0 2 Delignification will reduce formation of organics in bleach plant effluents. 

4. 0 2 Delignification will not affect the formation of dioxins. 

5. Cl02 substitution will reduce formation of chlororganic compounds. 

6. Cl02 substitution may not have an affect on dioxin formation. 

7. With proper secondary treatment adding this technology will only reduce the 
biologically active compound loads to the river by 2-3%. 

8. The best mill found with standard processes could only achieve 2.1 Kg/Ton 
AOX. 

9. Implementation of this technology should be a business decision and not 
regulatory because of the minimal improvement to the environment over 
current U.S. practices. 

10. With the Halsey expansion this technology is proper because of product mix 
and quality reason. Environmental impacts will be reduced along with its 
installation. 
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BACKGROUND 

In December of 1989, a group of mill personnel from Pope & 

Talbot, Halsey Mill, completed a trip to Scandinavia for the 

purpose of evaluating bleach plant and environmental technology. 

The organizer of the trip was Dan Williamson, President of 

Williamson International, consulting firm contracted by Pope & 

Talbot, Inc. 

Other members included: Scot Anderson, Manager of Maintenance 

and Engineering; Wayne Henneck, Manager of Engineering and capital 

Projects; Art Vosburg, Pulp Mill Production Manager; Dave Anderson, 

Bleaching Supervisor; and Roger Campbell, Technical Manager. 

The broad background and experiences of the group was planned 

in order to take a comprehensive view of the bleach plant 

technologies and equipment and processes available to the mill and 

be able to evaluate it on four major areas: 

1. We wanted to be able to understand the production and 

operating capability of the technology. By that I mean 

the ability to produce quality product and to operate and 

control the equipment. 

2. Understand the ability and requirements of maintenance 

on the types of equipment and its reliability. 



3. Understand the process design requirements and capability 

of the process in terms of the ability to meet critical 

quality production and environmental needs currently 

facing the mill. 

4. Evaluate the environmental restraints and conditions 

under which these processes are currently operating and 

with the opportunity to understand the mills future 

environmental requirements. 

It is this fourth area that I wish to expand upon in this 

report. 

MILL VISITS 

In Table 1 the mill visited or discussed are outlined. These 

mill visits were arranged by Ahlstrom (Finland) and sunds 

Defibraton (Sweden). A typical visit consisted of one to two hours 

background discussion and a mill tour to observe process operation 

and/or specific equipment. One general observation is that the 

mills are very clean and well maintained. 

The drive to implement the bleach plant technologies of oxygen 

delignification and substitution for chlorine varied between Sweden 

and Finland mills. In Finland very few mills have started to use 

the oxygen stage. However, most of these mills have installed 

capacity for chlorine substitution. In Sweden the industry is 

moving toward the use of both technologies. 



1. 

2. 

3. 

4. 

5. 

TABLE 1 

List of Mills Visited or Discussed 

Kaukus Mill 
Kymmene Corp. 

Kaukapaa Mill 
Enso-Gutzeit 

Tainionkoski Mill 
Enso-Gutzeit 

Aanakoski Mill 
Metsa-Botnia 

Morrum-Bruk 

11-28-89 
Loppeenranta, Finland 

11-29-89 
Kaukapaa, Finland 

11-29-89 
Kaukapaa, Finland 

11-30-89 
Aanakoski, Finland 

Sodra SkogsaGarna AB 
12-04-89 

Morrum, Sweden 

6. Korsnas Mill 12-05-89 
Discussion Only with Sunds Defibrator. 



Chlorine dioxide is generated at the mill site. The chemical 

process used to generate Clo, results in a water solution the make 

up of which does contain some elemental chlorine. We found the 

chlorine content in the chlorine dioxide solutions ranged from 10% 

to 35%. This point is important when we hear that a mill is using 

100% substitution. We found in all the mills visited that under 

these conditions no bleaching sequence was 100% chlorine free. 

(There are some mills elsewhere making specialty grade with 

peroxide but this is a very minor percent of the consumer products 

market.) 

The level of substitution for chlorine ranged from the low 

amount of 15-50% for softwood to a high of 65 to 100% (actual high 

is 90%) on hardwoods. It is well known that hardwoods are easier 

to bleach and demand less chlorine. This then results in less 

chlororganics being generated. For hardwoods, which is typically 

birch, the TOCl value of 1.0 Kg/Ton can be reached. That is at the 

90% substitution levels. By contrast the mills visited were only 

able to achieve TOCl levels in the range of 2.0 to 2.5 Kg/Ton for 

softwood. One mill making a specialty product and substituting 90% 

on softwood was able to achieve 1.5 Kg/Ton. This information is 

summarized in Table 2 and 3. 

All mills in Scandinavia use some hardwood, this ranges from 

15% as a low to 60% as a high. The ability of these mills to 

achieve lower TOCl limits for the mills is because they can average 

the use of hardwood and softwood in reporting TOCl or AOX. It is 



FINLAND MILL VISIT INFORMATION 
SOFTWOOD KRAFT 

TABLE 2 

( 1) 

(2) 

Kymnene Enso Gutzeit Metsa-Botmia 
Kaukas Kaukopaa Tainionkoski Aane Koski 

Tons/day 500 800 300 800 

Species Pine Pine Pine Pine 

Kappa 30 32 30+ 28 

Extended Delig Process None None None None 

Bleach Sequence DcEoDED DcEoDED DcEopDEpD DcEoDED (some p 

% Substitution 50 % 50 % 50 % 15 % 

Brightness 89+ 88-89 88+ 88+ 

BOD/T 11 lbs/ton 22 lbs/ton - 21.3 lbs/ton 

TSS/day 11.5 lbs/ton - 20.2 lbs/ton 

AOX (2) 2.5 kg/ton 2.5 kg/ton - 2.9 kg/ton 

Secondary Treatment 3 day ASB None None 8 Hr Act. Sludge 

water usage 30,000 g/ton 30,000 g/ton - 21,000 g/ton 

Dioxin Limit ( 1) None None None None 

Color Limit None None Common Treat- None 
ment system 
with Kaukopaa 
Mill 

still under study, but current feeling is that AOX limit will be only necessary control. 

Industry limits will be 1.4 kg/ton mill average by 1995. Agreement by Baltic countries 
October, 1989. Sweden, USSR, Finland, Denmark, Poland 



TABLE 3 

Tons/day 

Kappa 

Extended Delignification 

- Kappa 

Bleach Sequence 

% Substitution 

Brightness ISO 

BOD/T 

TO Cl (AOX) 

Secondary Treatment 

Water usage 

Dioxin 

Color 

% Softwood 

SWEDEN MILL VISIT INFORMATION 
SOFTWOOD KRAFT 

Korsnus 

685 @ (50%) 275 @ (100%) 

30 

Kaymr MCC/02 

18 

OD/CE0 DED 

* 50% 

86 - 90 

-

1.5 (2. 1) 

Yes 

21,000 g/ton 

None 

None 

60% @ (50%) 
25% @ (100%) 

Morrums-Bruk 

385 

33 

MC 0 2 

19 

OD/CE0 DED 

30% 

88 - 90 

40 lbs/TON 

3.0 ( 4. 0) 

None 

None 

None 

40% 

* 100% substitution on 25% of softwood for diaper pulp (86 ISO brightness) CL0 2 bleach 
liquor = 90% c102 + 10% c1 2 



generally recognized that to meet future limits below 1.5 Kg/Ton 

that all mills will need to use some form of secondary treatment 

and more substitution. None of the mill personnel we met knew how 

the latter was going to be achieved without some shifts in product 

quality and customer acceptance. Right now only about 20% of the 

pulp produced in Sweden is marketed as chlorine free (remember 100% 

Clo, substitution still has at least 10% chlorine). The remainder 

is 90 ISO brightness market pulp. 

The concern over dioxins may be a part of the discussion in 

Scandinavia but it is not the driving force. Scandinavian and 

European countries had tended to use higher allowable daily dose 

levels than the U.S. EPA, thus no discharge limits have been 

developed for dioxins in Sweden or Finland. That is because 

concentrations are low compared to calculated limits. The driving 

concern is the environmental impacts of mill effluents on 

biological communities near the receiving water of the mills. No 

clear relationship has been established between chlororganic 

compounds and impacts. Because organic chlorine compounds are not 

naturally occurring they can be easily identified. However, 

chlororganics represent only 2 to 3% of the dissolved organic 

compounds discharged. A better relationship is found for all low 

molecular weight compounds and its impact on dissolved oxygen in 

the receiving water. {See figure 16.1 on Baltic Sea). The 

Scandinavian ills have not practiced secondary biological treatment 

to remove these toxic compounds (in the u. s. this. is a standard 

practice). With the introduction of oxygen delignification these 



4 

•• 
3 • • 

s • • 
E 2 • • ~ 

• • 
N .• 

0 

• 
1 

·~."-
'--~--''--~--'~~--'~~--L~~--'-~~-'-~-·=:::·~1 ~ ~-

1900 1910 1920 1930 1940 1950 1960 1910 

Figure 16.1 Oxygen content of the Baltic Sea (in milliliters per liter), Station 
F 74 (depth of approximately 150 meters). 

Source: Compiled from data from: (a) Conseil Permanent International pour !'Exploration de la 
Mer (ICES), Bulletin des R/Jsultats acquls pendant /es Cour:;es P/Jriodiques, Copenhagen (up to 
1959); {b) ICES Oceanographic Data Lists, Copenhagen (1959-62); and (c) Hydrographlcal Data, 
Harsfiskelaboratorret, Goteborg (1963-69). For the actual figures from which this graph was 

drawn, see.Appendix, table 16.8. 



compounds are reduced by 40-50% but that still resulted in an 

effluent 10-15 times more toxic than the current Halsey Mill. (See 

Table 4) 

One final point, the Baltic Area is a cold(er) water region 

as compared to the U.S. This is illustrated by the brackish brown 

color of their river and lake water. The colder temperatures are 

reducing the ability of the biological environment to breakdown the 

high molecular weight Tannin and Humic acid material. Therefore, 

the assimilation capacity is much lower than typical water in the 

u. s. This is best illustrated with the chart on permitted 

discharges to the Willamette River and the corresponding DEQ 

figures showing that dissolved oxygen levels meet or exceed state 

standards. These have not shown major deterioration over the past 

decade. (See Figures 1, 2, and 3) 

ENVIRONMENTAL TREATMENT DEVELOPMENTS 

Plant technology really started to show a growth after World 

war II. Originally the bleach kraft mills were based primarily on 

chlorine bleaching. The effluent capability of those mills was 

originally no treatment at all until the late 40 1 s and early 50's 

at which time the mills started to understand the impact on the 

receiving water because of continual growth. Primary treatment in 

the form of a primary clarifier was the first technology to be 

applied. This showed some success in reducing the unwanted solid 

load to streams and waters, however, the toxic impacts were not 

affected with primary treatment. '" 



FIGURE 1: 

WILLAMETTE RIVER 
POINT SOURCE DISCHARGE LIMITS 

BOD-POUNDS PER DAY (THOUSANDS) 

·-----· 

--lt-----

178 161 148 131 130 119 117 78 50 49 40 39 33 32 27 27 24 20 

RIVER MILE 

- Permitted Discharge m Cumulative Total 



... 
I ' ....... , --~ .. -:::.--------, .. ---. /'. 

/ 1\ I\ ID 

I \ I "' "' ...... w I \ I \ >- ;p 

< :.:: I 1 I ....I t.! , 
t-

~ I ; I II "' a. a. ... 
Ul "' ! 1 .... ti; 

J.•i I 0 I I . ; \ "' I ! l < z 
"' I- ::; I ; I "' < ~ 

! I 0 
I• ~ l \ 

0 \ : I // .... \ l "' a. ... , i•' CD < c: I i I ! UJ 

"' ..l 
a> "' I • I I .... '" I I . ,..x < .... 

I ' I ...J 1 
"'a: "' I I I . "' ... UJ 

Cl '" I I I ! > UJ .... .... 
0 ; I I 0: ..... ;.l ... \ i "' G:: ... 
w I \ \t 
> 

I ««\ l .... 
\ i G:: I .. 
\ i 1. ... 

UJ ... 
I- :: a \ i 11 
I- ... 

\ i I~ ~ "' ut ........ 
~ 

Ii ~-I&;~ I i I '~ ID . rn I i ««/ fi "' ...J , I u.,.;1,:J. . ... 
...J· l i fr.; .... .,s-ia.,, 
:::i:l 

• :I a. ~-Q. :t 
I \ I ~ .~~~; I \ 1 I ~ .... C!l>2:& 

... ... \ 1 i '·ji!'i J .-.. 

"' 
µ:i · l : I 
~ 

"' ::i 
"' CC> ... • .. "' .. • """ H "' ... .... ... ... .. ... 

Ii< .. ... ... ... 
Horiv~~vs iH30~ Z:g <J3A'l'OSSIO 



... 
I . / ,. "'" -- . -

« I ,. . .-; i«_,.. -------
I t • ' j I . 

\ "' ! I j I ' "' ·. 

"' I j I \ -----··-· 
' ,... w 
\ .. >- "' ! j «I 

,_ 
<( r .. 

H "' '\ I i I // .J t- "' a.. a. 
I i 1 . -~ ... 

Ul ~! ... , 
Ul 

.. •1 •) I t:~ ..... 
Cl I . \ r .. - ... ..! . "' I J I . "' w < z I I 1 I "' !:( '=' ID ... 

I f I 
Cl I 1 

Cl ~·{ I 
t-4 \ \ t & a.. 

' '\.. t 
... < .. 

a: I / 1 

I 
l&J 

CD ..J m CD 1 I I 
.... en 

& ::c < ... 
I I .J I 

"'o: CD I 0 
.... I ... II.I 
en 

I I > UJ ... 
l .... 

Cl I l I a: 
~ 

«j«• / ~ "' "' a:: I l \ ... 
UJ 

\ > f« .1 ..... 
1 

I 
I a: 

I "' I ... UJ I ... 
I- .. I I-

.. ;:; I ... 
I '"' 

M 
1atffi11t I x . i ;lO.>f I < I • ~-~! r •• ca _J 

I I ... 
...l i '-'·eu· 

I .... ·ir?i~~ I 
:J: I I I'"""''""''"-~ ": fJ <'!:; I I I : M •X•%' 

· I 1 1 1 l « .. .t I ... 
[ii 
0:: I l t ::0 
t!l 
H 

"" .... "' .... .... ... ...... ... ... .. 
( z:o i· /S'!a) N~9AXO 03A'10SSIO 



It was in the early 50' s that it was recognized that some 

additional treatment of pulp mill effluents was required to remove 

the toxicity effects of their effluent on receiving streams. The 

technology of treating effluent with biological material and 

oxygenation was first developed and implemented in the industry in 

the early 60' s. It was recognized to be an effective way of 

reducing bleach plant toxicity, however, there were some 

limitations to this technology. The sensitivity to temperature, 

amount of aeration, and concentration of the effluent all played 

a role. 

So in the early 60's pulp mills in the United States started 

to implement and install secondary treatment systems to deal with 

the toxicity issue of effluent and they were found to be very 

effective. It was found that over 90% of the toxic organic 

chemicals could be broken down and removed from effluents leaving 

only the higher molecular weight material which studies have shown 

have no observable toxic effects on streams and stream biology. 

Mills in other parts of the world also recognize a need to 

deal with the pulp mill effluent toxicity issue but the Baltic 

States quickly recognized that secondary aeration basins were not 

an effective means of treating effluents primarily because of the 

climatic conditions. The colder temperatures greatly reduced the 

efficiencies of these systems. This same influence would have an 

effect on mills in Canada because of the similar climatic 

conditions. 



Therefore, back in the late SO'S and early 60's the 

Scandinavian countries primarily Sweden, started to explore other 

ways of treating the pulp mill effluent toxicity and ways of 

reducing it. They quickly recognized that with proper closure of 

the mill where you restricted water use in bleach plants and 

minimized the carryover of pulp chemicals into the bleach plant 

would help. Mills in the U.S. and throughout the world have used 

this as a standard of design for many decades. Secondly they 

recognized that the greatest influence on toxicity came from the 

effluents in the bleach plant. Therefore, the Scandinavian 

research groups started to explore ways of changing the bleach 

plant technology to continue to bleach pulp but using alternative 

chemicals and processes to positively impact the effluent 

toxicities. From this was born the technology of oxygen 

delignification. 



BLEACH PLANT TOXICITY 

The issue of toxicity of bleach plant effluents is related to 

the molecular weight and composition of the compounds released into 

the environment. This is proportional and thought of as being 

related to the amount of BOD discharged. It has been noted that 

the 75-80% of the organic material in bleach plant effluent are 

high in molecular weight (greater than 1000) which have been shown 

to be biologically inactive. ''-10
' Of the 20-25% that is 

biologically active proper secondary treatment removes this from 

the bleach plant effluent thus rendering it safe for the 

environment. This can be illustrated by thinking of 

polyvinylchloride pipe which we use to transport water safely. 

This is the high molecular weight fraction. Whereas its precursor, 

vinyl chloride in the manufacturing of polyvinylchloride is highly 

toxic and carcinogenic. The real problem in treating and 

evaluating bleach plant effluent whether here or in Scandinavia is 

our ability to treat and render the low molecular weight fraction 

inactive. The technology most in use in the United States is 

secondary treatment. In the Scandinavian countries this secondary 

treatment is not a primary mode of toxicity removal. These 

countries still continue to suffer from toxic effluent effects on 

the surrounding environment. Coupled with the fact that the 

climatic condition which effect the ability to treat the effluent 

also render the surrounding ecosystem very sensitive and reduces 

its assimilative capacity for toxic materials. This is best 

illustrated in Figure 4 showing the secondary treatment reduction 

of the toxic fractions. (2) 
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Another illustration of this point is the observations in the 

Scandinavian studies of the bleach plant effluent discharges into 

the Bay of Bothnia showing that biological effects are found in the 

first five kilometers from the mill discharge pipe. However, AOX 

materials can be observed 15 and 30 kilometers away from the 

discharge pipe without showing any biological effects. "' This 

again illustrates that there are two fractions within the AOX 

material being discharged from the bleach kraft mills. One 

fraction is biologically active and causes the problems that have 

been observed in the Scandinavian water close to the discharge. 

The other is biologically inactive and in fact does not appear to 

be having any adverse impact on the fish community. This very same 

thing was observed many decades ago when it was recognized that 

some form of toxicity removal was necessary in pulp mill effluent 

before they were safe to discharge into adjacent receiving waters. 

In the United states it was determined that the most effective 

means of toxicity removal was some form of secondary treatment. 

The most accepted technology of that time was aeration lagoons. 

These lagoons properly designed and operated can be quite effective· 

in removing BOD and toxicity. The illustration by A. Kangas shows 

that the Ames test on treated bleach plant effluents are no greater 

than background. Untreated effluents show high mutagencicity 

levels. ''' (See Figure 9) In fact the lagoon at Halsey removes 

90-95% of all of the toxic chemicals. The low molecular weight 

fraction from the bleach plant effluent rending it safe for 

discharge into the receiving waters. This by nature is no 

different than the process used by municipal waste treatment 



FIGURE 9: AMES TEST ON MILL EFFLUENTS 
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facilities who do the same thing. And in fact, chlorine is used 

as a means of disinfection and chlororganics are generated in the 

process. 

DIOXINS AND AOX 

The whole issue around AOX, dioxin and bleach plant effluent 

toxicities boils down to not whether chlorine is used or not but 

how much of the low molecular weight fraction of organic compounds 

remain after treatment. At current levels of discharge toxicity 

concentration and BOD are 15 times greater in Sweden than at the 

Halsey mill. Its this low molecular weight material that can be 

absorbed and bioaccumulate within biological systems and can create 

the toxicity problems. Chlororganics are considered the problem 

here because they are recognized as not naturally occurring. 

However, many natural occurring compounds can be bioaccumulating 

toxics and not recognized. A lot more work is necessary in this 

area to prove conclusively that chlororganics are the only problem. 

The high molecular weight fraction is not biologically active as 

pointed out by "Reeves" and therefore is of no environmental 

impact. ''> This fraction, however, over time will breakdown just 

like the wood breaks down in old growth forests. However that 

breakdown process is so slow, many magnitudes slower than the 

ability of the receiving water and the environment to assimilate 

it. In the rivers or forests that no environmental impact is 

observed. This by contrast is quite different to the waters in the 

northern latitude countries because of the much colder temperatures 



and a much lower assimilative capacity. So those systems can be 

essentially flooded or over used by the discharges from industrial 

and municipal systems. This is quite well illustrated by the 

figure showing decreases in dissolved oxygen over time. "" (See 

Figure 16.1) 

When you observe the average BOD discharge this toxicity 

problem is related to the overall biological oxygen demand of the 

effluent being discharged into the receiving waters and whether the 

receiving water are water quality limited for dissolved oxygen. 

This is not the case observed for the Willamette River and the 

Halsey mill where the summertime dissolved oxygen content of the 

river does meet the water quality standards and the BOD content of 

the mill and other dischargers to the river are quite aggressively 

controlled. However, when you contrast that to the BOD effluents 

from the Scandinavian and Canadian countries you find that their 

discharges are many times greater than those from the Halsey mill. 

''' This untreated effluent is having a significant impact to their 

ecosystems. (See Table 4) 

This is why it is unrealistic to make generalization about 

ecological problems in Scandinavia or other countries and translate 

those to impacts of the mills in Oregon. "·" Further, it is not 

realistic nor does it meet with the information available to us to 

say that AOX is having an adverse effect on the environment. It's 

not AOX itself, its the low molecular weight fraction of the 

effluent that are of ecological significance. Because the mills 



TABLE 4 

AVERAGE BOD DISCHARGE 

PERMIT ACTUAL TOXICITY 

Halsey Mill 5.0 lbs/Ton 3.0 lbs/Ton l 

Canada ( 1) 36.4 lbs/Ton 35.6 lbs/Ton 12 

Sweden ( 1) current 48.l lbs/Ton 16 

Finland '" current 601 lbs/Ton 20 

'" N Bonser - MISA Report April, 1989 
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in Oregon and particularly the Halsey mill have aggressive programs 

for treatment of the bleach plant effluent to remove this lower 

molecular weight fraction, we find that the bleach plant effluent 

is non-toxic to the environment and therefore quite safe to 

discharge into the receiving waters. This is illustrated by the 

fact that chronic bioassay testing shows virtually 100% survival 

with 100% concentrated effluent in 1989. The stream studies shows 

that there are no impacts to fish size or diversity above and below 

the discharge of the Halsey mill on the Willamette River. This is 

illustrated in Figures 1 & 2. 

Based on all this information. I have to conclude that the whole 

issue around bleach plant toxicity and AOX control is rendered mute 

as long as the mill properly treats its bleach plant effluent to 

remove the lower molecular weight fractions. 

Until the mills in Scandinavia and Canada recognize this fact 

and reduce the amount of BOD discharge, they will continue to have 

ecological impacts to their receiving waters. The point that needs 

to be strongly emphasized here is that even though this problem is 

observed in those countries the conclusion cannot be drawn that the 

same thing is happening with the Oregon mills. in particular the 

Halsey mill and the Willamette River. 
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DIOXIN CONTROL TECHNOLOGY 

CHLORINE DIOXIDE 

Installing oxygen delignif ication and chlorine dioxide 

substitution will significantly impact bleach plant effluent 

quality if no treatment has been practiced previously. Based on 

the evidence available in the literature we can see that with 

proper control and mixing of the chlorine as it is applied to pulp 

will control to a practical extent all dioxin generation. '"· ''' 

This is illustrated in Figure 7 and 8 in which is plotted data 

reported by Paul Axegard from STFI, and then calculated the 

"Practical Quantitative Limits" for the data between o and 100% 

chlorine dioxide substitution. The only conclusion you can draw 

from this is that within experimental error of the dioxin test 

itself there is no improvement in dioxin reduction by substituting 

for chlorine above 1%. Backing up from that then implies that if 

proper mixing and elimination of high concentration pockets of 

chlorine on pulp can be achieved in an operating sense then the 

best practical control of dixoin generation will be achieved and 

chlorine dioxide substitution is not necessary. one final point, 

a very important conclusion to be drawn from this information is 

that the best way to reduce dioxins content in pulp is to control 

the use of chlorine. A reduction of chlorine multiple to 

approximately 0.15 decreases dioxin levels close to the detection 

limit on pulp. '"' 
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FIGURE 8: 
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OXYGEN DELIGNIFICATION 

The influence of oxygen delignif ication on the formation of 

dioxin has been investigated and found to have no pronounced effect 

on reduction of dioxin formation as was pointed out in Axegard's 

paper. Oxygen delignification however is affective in reducing 

certain chlororganic compounds. (See Figure 15) Again, these 

compounds if properly treated in a secondary system can be removed 

and render the effluent environmentally friendly without having to 

resort to chlorine dioxide substitution. A softwood kraft bleach 

plant with oxygen delignification and Clo, to form no more than 1.5 

kg/Ton TOCl is extremely environmentally more than 1.5 kg/Ton TOCl 

is extremely environmentally friendly in that it produced no 

detectable amounts of highly chlorinated dioxins. "' TOCl at 1. 5 

kg/Ton is related to approximately 2 kg/Ton AOX. 

CONCLUSION 

In conclusion, we can look at this problem from a chemical 

engineering sense and say that by reducing chlorine, it is possible 

to reduce the amount of AOX. From a biological sense it is 

necessary to remove the low molecular weight fraction which 

represents 20-25% of the AOX and this is done quite effectively 

with proper secondary treatment systems. A technology which has 

not been highly used in Scandinavia or in Canada to this point. 

Until these countries recognize the importance of secondary 

treatment and practice it, they will continue to see 

environmentally unfriendly impacts from their bleach plants 



Figure 15 The Effect of Chlorine Dioxide Substitution on 

the Discharge of Total Organic Chlorine 
(TOCI) (3) 
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regardless of the technology. 

The problem we are dealing with here is one of being required 

to meet perceived solutions to a problem that has not clearly been 

defined. In particular as it relates to the Willamette River 

since adverse impact has not been observed. The true definition 

of environmental impacts has to center around the amount of BOD 

being discharged into the environment and whether that environment 

has the assimilative capacity to deal with those discharges. The 

technology that is being proposed by the state in essence will do 

nothing to improve the environmental quality of bleach plant 

effluents and that capital can be better used to improve and 

tighten the control around secondary treatment systems and controls 

within the bleach plant itself. Technology such as oxygen 

delignification and chlorine dioxide substitution should only be 

applied if there is economic and quality justification. This is 

clearly not the case in this instance. The companies in the pulp 

and paper industry in the Scandinavian countries will suffer from 

continued requirement until they recognize this point. 

With the expansion as proposed at Halsey there is the 

justification to make this kind of investment. Without the 

expansion, the cost of implementing the technology will improve 

environmental quality by only 2-3% at the cost of rendering the 

mill less competitive and less productive. The magnitude of this 

is estimated at $7.5 million/yr reduced income and 9,000 tons/yr 

lower production. ( 16) 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERt«lA 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OE0-46 

MEKORANPUK 

TO: Environmental Quality Co111111ission 

FROM: Director 

SUBJECT: Agenda Item B, January 19, 1990, EQC Meeting 

Proposed Civil Penalty Settlement Agreement 

Background 

Oregon Revised Statute 468.130(3) provides that a'ro/ civiL penalty may be 
remitted or mitigated upon such terms and conditions as the Environmental 
Quality Commission (Commission) considers proper and consistent with the 
public health and safety. The statute further provides that the Co111111ission 
may by rule delegate to the Department of· Environmental Quality 
(Department), upon such conditions as deemed necessary, all or part of the. 
authority to remit or mitigate civil penalties. Oregon Administrative Rule 
340-12-047 authorizes the Director of the Department to ·seek to compromise 
or settle any unpaid civil penalty which the Director deems appropriate. 
Any compromise or settlement executed by the Director shall not be final 
until approved by the Commission. 

The following proposed settlement agreements are attached for the 
Commission's consideration and approval: 

Page 
Case Number WQ-WVR-89-105, Bohemia, Inc ..................... A·l 

Case Number H'W'-NWR-89-46, Safety-Kleen Corp ................. B-1 
Clackamas Facility 

Case Number llW-WVR-89-86, Technical Images, Inc ............. C-1 

Case Number H'W'-WVR-89-104, Columbia Helicopters, Inc ........ D-1 

Case Number WQ-WVR-89-101, Roger DeJager ..................... E-1 

Fred Hansen 
H:\GB8231M 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

'°"""'"" 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DE0-46 

MpORANPtJH January 19, 1990 

To: Environmental Quality Commission 

From: """'Fred Hansen, Director 

Subject: Proposed Settlement Agreement 
DEQ v. Bohemia, Inc. 
Case No. WQ-WVR-89-105 

on August 8, 1989, DEQ assessed an $8000 civil penalty against 
Bohemia for intentionally discharging wastewater from a 
recirculation pond into public waters. The discharge caused a 
major fish kill·. 

On August 25, 1989, Bohemia filed a request for hearing and an 
Answer. Bohemia contended that they did not intentionally cause 
the violation, but that it resulted due to their negligence. 
The Department's choice to plead the violation as "intentional" 
affected the amount of the penalty (+6 determination points) and 
was one of two factors pled to claim exemption from the statutory 
5-day warning requirement. Proving intent can be difficult. 
Bohemia has tentatively agreed to settle the case as a negligent 
violation (+2 determination points) which would result in a $2000 
reduction of the penalty to $6000. 

Bohemia lacks adequate facilities to control surface and storm 
water runoff. Since the penalty was assessed, Bohemia and the 
Department have had several discussions and meetings, and have 
reached agreement on a compliance schedule to construct surface 
water control facilities by November 15, 1990. 

The enclosed Stipulation and Final Order proposes to settle the 
contested case by reducing the civil penalty to $6000 as outlined 
above, and by incorporating the compliance schedule negotiated 
between the Department and Bohemia. 

A-1 



The civil penalty notice, answer, and settlement correspondence 
are attached for your review. The proposed settlement agreement is 
protective of public health and the environment, and I recommend 
Commission approval. If you agree, please sign and date the 
Stipulation and Final Order. 

Attachment 
~arry M. Schurr 
229-6932 
December 12, 1989 

Fred Hansen 
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1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STIPUlATION AND FINAL ORDER 
No. WQ·WVR-89-105 

4 LANE COUNTY 
Department,. 

5 
v. 

6 

7 BOHEMIA INC., an Oregon corporation, 

8 Respondent. 

9 WHEREAS: 

10 1. On August 8, 1989, the Department of Environmental Quality 

11 (Department) filed with the Environmental Quality Commission (Commission) a 

12 Notice of Assessment of Civil Penalty in Casa No. WQ-WVR-89-105, against 

13 Bohemia Inc., an Oregon.corporgtion (Respondent), assessing a $8,000 civil 

14 penalty upon Respondent. 

15 2. On August 25, 1989, the Respondent filed a request for hearing and 

16 answer to the Notice referred to in Paragraph 1 above. 

17 3. The parties wish to compromise and settle the civil penalty 

18 referred to in Paragraph 1 above on the following terms. 

19 NOW THEREFORE, in consideration of the mutual covenants and agreements 

20 of the parties hereto, it is stipulated and agreed that: 

21 I 

22 Respondent hereby waives any and all objections it may have: to the 

23 form, content, manner of service and timeliness of the Notice referred to in 

24 Paragraph 1 above; to a contested case hearing thereon and judicial review, 

25 thereof; and to service of a copy of this stipulated final order, which 

26 order shall be effective upon signing by or on behalf of the Commission. 

Page 1 STIPUIATION AND FINAL ORDER (WQ-WVR-89-105) GB9030 
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1 II 

2 Respondent admits each and every fact and violation alleged in the 

3 Notice referred to in Paragraph l above, except that the parties agree that 

4 the discharge resulted from Respondent's negligence rather than from an 

5 intentional act. 

6 III 

7 Subject to approval by the Commission, and pursuant to the civil 

8 penalty determination procedure set forth in OAR 340-12-045, the parties 

9 agree to a mitigation of the $8,000 civil penalty to $6,000. 

w ~ 

11 The Department hereby waives its claim to interest on the penalty from 

12 the date of Notice referred to in Paragraph l above through the date which 

13 the order is signed below. 

a v 

15 The Commission shall enter a final order: 

16 A. Finding that each and every fact and violation alleged in the 

17 Notice referred to in Paragraph 1 above occurred, as modified by the above 

18 stipulated agreement. 

19 B. Imposing upon Respondent a civil penalty of $6,000 for the 

20 violation cited in the Notice referred to in Paragraph 1 above, plus 

21 interest from the date which the order is signed below <mtil paid in full. 

22 C. Finding that the Department and Commission have satisfied all the 

23 requirements of law and the mitigation herein is consistent with public 

24 health and safety and is in the public interest. 

25 /// 

26 /// 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

D. Requiring Respondent Co meet Che following compliance schedule: 

1. Sy October 15, 1989, Respondent shall submit a plan proposing 

shore-term measures for surface drainage control. [plan has 

been submitted] 

2. 

3. 

4. 

5. 

6. 

Sy December 1, 1989, Respondent shall submit a feasibility 

plan for a long-term control of log deck runoff. 

Sy February, 1990, Respondent shall submit plans for long

term control of surface drainage. 

Sy May 1, 1990, Respondent shall scare che bid process for 

construction of long-term surface drainage controls. 

Sy July l, 1990, Respondent shall scare construction of 

surface drainage controls. 

Sy November 15, 1990, Respondent shall complete construction 

14 and have operable all surface water drainage controls. 

15 VI 

16 Respondent acknowledges Chae iC has actual notice of Che contents and 

17 requirements of chis stipulated final order and Chae failure co fulfill any 

18 of Che requirements hereof would conscicuce a violation of chis stipulated 

19 final order and could subject Respondent Co liability for additional and 

20 independent penalties in amounts as great as Che scacucory maximum and would 

21 noc be limited in amount by chis stipulated final order. Tharefore, should 

22 Respondent commie any violation of chis stipulated final order, Respondent 

23 II I 

24 Ill 

25 111 

26 Ill 

Page 3 STIPULATION AND FINAL ORDER (WQ-WVR-89-105) GS9030 
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1 hereby wa ~es any rights it might then have to any and all ORS 468.125(1) 

2 advance not es prior to the assessment of civil penalties for any and all 

3 such violatio of this stipulated final order. 

4 
RESPONDENT 

5 

6 
Date 

7 

8 

10 

9 
XAB.TMENT OF ENVIRONMENTAL QUALITY 

~'-1\ \~Wl1v\..-
Fred Hansen, Director 

11 

12 
FIN ORDER 

13 
IT IS SO ORDERED: 

14 
ENVIR~mlT.AL QUALITY COMMISSION 

15 

16 
Date William P. Hutchison, Jr., Chairman 

17 

18 
Date Emery N. Cast e, Member 

19 

20 
Date Henry C. Lorenzen, Member 

21 

22 
Date Genevieve Pisarski Sage Member 

23 

24 
Date William Wessinger, Member 

25 

26 
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1 hereby waives any rights it might then have to any and all ORS 468.125(1) 

2 advance notices prior to the assessment of civil penalties for any and all 

3 such violations of this stipulated final order. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Date 

IT IS SO ORDERED: 

Date 

1-11~ 1~ 
Date 

Date 

Date 

RESPONDENT 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

~\~Wl\vv 
Fred Hansen, Director 

FINAL ORDER 

ENVIRONMENTAL QUALITY COMMISSION 

~~~tc~~a~ 
~ 
Henry C. Lorenzen, 

Sage, Member 

William Wessinger, Member 
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,.., 
BOHEMIA INC. 

Mr. Donald J. Hernandez 
750 Front Street 
Suite 120 
Salem, Oregon 97310 

Dear Mr, Hernandez: 

-) @ 
~c·.VctL~vo 

abnv l~ 'to -11 
October J, 1989 

The September 18, 1989 meeting between representatives of 
the Department of Environmental Quality (DEQ) Bohemia Inc., and 
Russ Fetrow Engineering, Inc. was very useful in defining for us, 
the short and long term expectations and requirements of the DEQ. 

As requested, we have drafted a proposed set of interim 
measures to control surface water run-off concerns at our Coburg 
facility. The time lines for implementation of the long term 
program which were agreed to at our meeting are also detailed 
below. 

The following listing of interim measures are currently in 
various stages of progress in order to reach completion prior to 
the onset of wet weather. 

1. A temporary irrigation/sprinkler system has been 
established to land apply log deck surface run-off 
water during this upcoming fall of 1989 and winter, 
spring and summer of 1990. At the request of the DEQ 
in May 1989, the gates in the dam immediately west of 
the plant site were completely closed so that all water 
collected behind the dam would be held in storage. 
Bohemia will utilize available company-owned land north 
of the mill-site for irrigation purposes in order to 
achieve a maximum degree of treatment. When the water 
level behind the dam is sufficiently lowered, we will 
remove, by dredging or other appropriate methods, as 
much of the sediments and solids as is possible within 
100 feet of the dam. 

2. The backwater pool to the east of the ditch (between 
the log decks and log scaling area) has been hydrauli
cally isolated from the ditch so that all log deck run
off may be confined and collected in this area. 

2280 Oakmont Way 
Eugene. Oregon 97401-5598 

Mal/Ing Address: 
P.O. Box 1819 
Eugene, Oregon 97440-1819 

Telephone (503) 342-6262 
Facsimile (503) 341-4639 
Telex 364·442 
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Mr. Donald J. Hernandez 
October 3, 1989 
Page 2 

3. A diversion berm is being constructed near the pump 
house to divert surface drainage into the now isolated 
backwater area. 

4. Re-open the ditch to allow passage of regional 
storm-water. 

We are currently in the process of refining the scope of 
services with Russ Fetrow Engineering for long term measures to 
control surface water drainage at the Coburg facility. The time 
lines agreed to at the meeting with·respect to long term measures 
(following) will be included in any agreement. We will submit 
copies of the proposed scope of services to your off ice for 
review when it has been finalized. Our understanding of the 
agreed upon time lines are as follows: 

1. October· 15, 1989 - Provide a narrative to the DEQ of 
proposed short term measures for surface drainage 
control (outlined above). 

2. December 1, 1989 - Submit to the DEQ a feasibility 
report for long term control of log deck water from the 
Coburg facility. 

3. January 1, 1990 - DEQ to review and approve of the 
feasibility report. 

4. February 1, 1990 - Submit plans to the DEQ for review 
and approval of the long term control of surf ace 
drainage. 

5. May 1, 1990 - Start of bid process for construction of 
improvements necessary to control long term surf ace 
drainage. 

6. June 1, 1990 - Bid opening for above referenced con
struction improvements • 
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Mr. Donald J. Hernandez 
October 3, 1989 
Page 3 

7. July 1, 1990 - Start of construction for above refer
enced. construction improvements. 

8. November lS, 1990 - Completion of above referenced 
construction improvements and all measures for the 
control of surface water management will be in place 
and operable. 

In addition, as discussed and agreed upon at our meeting on 
September 18, 1989, Bohemia is proceeding with the layout and 
construction of a high pressure wash rack at the Coburg truck 
shop. The system will include a sediment catchment basin and an 
oil/water separator. All discharge water will be directed into 
the log deck recirculation basin (backwater pool). 

Please call ;if you have any questions or need additional 
information. With respect to items of technical concern, you may 
feel free to contact Russ Fetrow Engineering directly. Thank you 
for your participation in this process. 

CLU/ad 

cc: Tom Arlint 
Dallas Davis 
Ed Haag 
Gary-Hesser, D~ Salem 

Russ Fetrow Engineering, Inc. 
Jim Walker 

A-9 
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c~~~ 
Corey L. Unfried 
Environmental Coordinator 
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TO: 

FROM: 

!\ 

STATE OF OREGON 

Enforcement Section 
Larry Schurr 

.) 
INTEROFFICE MEMO 

DATE: September 27, 1989 

Donald J. Hernandez via Gary Messer 

SUBJECT: 

.. ,,, 

e1.t2l5.l397 

Bohemia, Inc. 
Notice of Assessment of civil Penalty 
ENF-WVR-WQ-89-105 
Lane County 

On September 18, 1989 a meeting was held at Bohemia Inc., Coburg Mill 
to discuss action to be taken to remedy the situation which led to 
the recent fishkill. Personnel in attendance were: Corey Unfried, 
Environmental Supervisor, Bohemia Inc.; Tom Arlint, Sawmill Division 
Manager, Bohemia, Inc.; Dallas Davis, Coburg Sawmill Superintendent, 
Bohemia, Inc.; Jim Walker, Coburg Veneer superintendent, Bohemia 
Inc.; Jim Walker, Coburg Veneers Superintendent, Bohemia Inc.; Ed 
Haag, Bohemia Western Truck Division Manager; Russ Fetrow, Russ 
Fetrow Engineering Inc.; Dale Wulffenstein, Russ Fetrow Engineering 
Inc.; Shane Hughes, Russ Fetrow Engineering Inc.; Gary w. Messer, 
Willamette Valley Region, DEQ; Donald J. Hernandez, Willamette Valley 
Region, DEQ. 

During this meeting activities and target dates were mutually agreed 
to. They are as follows: 

October 15, 1989 
December l, 1989 
February l, 1990 
May l, 1990 
June l, 1990 
July l, 1990 
November l, 1990 

Submit plan for interim action. 
Feasability report for permanent correction. 
Plans submitted to DEQ for review. 
Go out for bids on construction. 
Open Bids. 
Start Construction. 
Complete Construction. 

As we discussed over the telephone, these dates could go into the 
settlement document for submission to the EQC, or might go into a 
stipulation order. Please consider this and advise as to which 
course of action you prefer to pursue. 

Donald J. Hernand€2'. 

DJH/mh 
Schurr.mem 

cc: water Quality Division 
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BOHEMIA INC. 

August 25, 1989 

cert,i(ied Kail Ret;um Rm;aipt. · Bmzeet.ed 
··'· 

Hearings Officer 
~··-·Environmental Quality 

811 SW Sixth Avenue 
·Portland, Oregon 97204 

···' 

COllllllission · --· 

R.e: Notice of Assessment 
Civil Penalty 

. No. WQ-WVR-89-105 
,,., ·' Lane County 

of 

:,-;t..~==:;;;5:. .=-.:9:;~'c< I.J :£;~:~~2:~£:.;. ·;\~i': ·.::rr:•:·:.:.;~.~-· ':ih-, ;;: ) ·· 
·. · · ·In response to subject notice, Boh-ia Inc.· requests to have 

a formal contested case hearing l:>efore the Environmental Quality 
.collllllission or its hearings officer. Enclosed as required is the 
·written "Answer" in support of this request • .. /'·'.· .. : 

We also request to have an informal discussion with the 
Department of Environmental Quality. 

'·'. 

CLU/ad 

22ao~W.,. 
E-. Otogon 97401·5598 

Mailing Addtnl: 
P.O. Ba. 1819 
Eugemi, o.-r::go~ 97440·1819. 

111- (5031 342-6292 F- (50313<1...s39 ---
A-11 

Sincerely, 

Corey L. Unfried 
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B O .... ~E}r1L4 11"\· c:. 

AHSWER 

* * * * * * 

Re: Notice of Assessment of 
Civil Penalty 
No. WQ-WVR-89-105 

Notice 
Pg. Ho. 

2 

2 

2 

Ln· Ng. 

5 

3 ' 

9 

2280 Oakmont Way 
Euqene. !Jr~gan ~7.JOt-5598 

',1:.f1im17 lr1df~!';S: 

)," 3 ' ::•·! 
.,. ' , •.'IT . ;'!.;.]. 'd ") 

Answer 

The point of discharge was into an unnamed 
drainage ditch that is a tributary to Dry 
Muddy creek, approximately 1.2 miles upstream 
from the confluence. Source: Recently 
purchased USGS Coburg Quadrangle, 7.5 min., 
1967. Dry Muddy Creek and Muddy Creek are 
east of the Coburg property 0.5 and 1 mile 
respectively. 

The gate valves were not intentionally 
opened. The gate valves were installed to 
control the flow-of water through the pond, 
and were never intended to prohibit complete 
flow of the drainage ditch (see further 
discussion below). DEQ personnel ordered the 
gates fully closed upon their arrival and 
inspection on 5/1/89. Bohemia believes the 
"R" value in the penalty determination 
procedure should be reduced to two (2) 
because the valves were not intentionally 
opened. Bohemia believes it was only negli
gent for not observing the alleged contami
nant prior to reaching the ditch and closing 
the valves sooner. 

While Bohemia admits that the gate valves and 
culverts were installed without a permit, our 
records show that DEQ personnel documented 
our intentions of installing the valves. 

Telephone (5031 342·6262 
Facs1m1/t1 (503) 341·4639 
Tele:it J6-'·442 
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Department of Environmental Quality 
·,flt. ~Ot..OSCHMIOT 

-:;,JvER•.QPI 
811 SW SIXTH AVENUE. PORTLAND, OREGON 97204-1390 .PHONE (503) 229-5696 

Bohemia, Inc. 
c/o F. J. Kupel 

CERTIFIED MAIL P 132 861 277 

Registered Agent ·,'AUG OS .1989 2280 Oakmont Way 
Eugene, OR 97401-5519 

Re: Notice of Assessment of 
Civil Penalty 
No. WQ·llVR-89-105 
Lane County 

On May l, 1989, Mr. Gary Messer of the Department's Willamette Valley 
Regional.Office in Salem responded to a complaint of discolored water in Dry 
Muddy .creak. Mr. Messer observed dark reddish-brown water, and traced it 
upstream approximately four miles to your facility on Coburg Road. There 
he observed wastewater discharging from your recirculation pond through two 
manually operated gate valves. 

Mr. Messer met with Plant Superintendent Dallas Davis and Safety Coordinator 
Mitch Hopping, and advised them that the facility's Water Pollution Control 
Facilities (WPCF) Permit.prohibited all direct discharges to public waters. 
Your employees indicated that they ware not familiar with the permit and 
questioned why the gate valves and culverts were present if discharge was 
not allowed. The employees were cooperative and acted immediately to have 
the gate valves closed. 

At the request of this Department, the Oregon Department of Fish and 
Wildlife surveyed Dry Muddy Creek and observed a very significant fish kill. 
At one point, 300 to 400 small dead fish were observed for each tan feet of 
creek surveyed. Other observations of stressed aquatic organisms indicated 
that the fish kill was related to oxygen depletion. Samples of Dry Muddy 
Creek showed an increase in chemical oxygen demand from lass than 5 mg/l 
upstream, to 231 mg/l .7 miles downstream from your outfall. Total organic 
carbon increased from 3 mg/l to 83 mg/l. Color increased from 25 units to 
500 units. The unpermitted discharge from your recirculation pond had a 
very severe detrimental affect on the environment of Dry Muddy Creek. 

Because of the discharge '-'hich polluted Dry Muddy Creek, and violated your 
permit and water quality regulations, you are liable for a civil penalty 
assessment. The civil penalty schedule provides for a penalty of up to 
$10, 000 p•-<r day for each violation. In the enclosed Notice, I have assessed 
a civil penalty of· $8,000. In determining the amount of the penalty, I used 
the procedures set forth in Oregon Administrative Rule (OAR) 340-12-045. 
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Bohemia, Inc. 
WQ-IJVR-89-105 
Page 2 

The Departmenc's findings and civil penalcy decerminacion are accached to 
the Nocice as Exhibic l. 

The penalcy is due and payable. Appeal procedures are ouclined in 
Seccion VII of cha Nocice. If you fail co eicher pay or appeal the penalcy 
within cwency (20) days, a Defaulc Order and Judgmenc will be encered 
againsC you. 

If you wish Co discuss this maccer, or if you believe Chere are mitigacing 
faccors which Che Departmenc mighc noc have considered in assessing the 
civil penalcy, you may requesc an informal discussion by attaching your 
requesc co your appeal. Your requesc to discuss this macter wich the 
Departmenc .will noc waive your righc co a concested case hearing. 

Before any n- wascewacer outfal.l is conscructed, plans for the oucfall must 
be submicted to and approved by the Department; and a pe.rmic auchorizing 
chac outfall and discharge must be obcained from the Departmenc. A review 
of Depar1:111enc and company files has noc revealed any approval co construct a 
discharge from your recirculacing pond. The enclosed Nocice also cices you 
for chat violation. 

I wish to remind you chac your permic requires chat you provide personnel 
whose primary'responsibilicy is co assure the continuous performance of your 
wacer pollution control facilities within the limits of your permic; and 
also requires Chat a continuing program of employee oriencacion and 
educacion be· implemented co ensure awareness of the necessicy of goDd in
planc control and quick and proper action in cha event of a spill or 
accident. From commancs by your employees, ic appears chac improvements 
need co ba made in those areas • 

. I look forward to your cooperacion in complying with the Depar.tmenc' s rules 
and your permic in che fucure. However, 'if any addicional violacions occur, 
you may expect addicional .civil penalcies. · 

Copies of referenced rules are enclosed. If you have any quescions about 
this action, please concacc Larry M. Schurr with cha Deparcmenc's 
Enforcement Section in Portland at 229-6932 or toll-free at l-800-452-4011. 

FH:ls:b 
GK2117 
Enclosures 
cc: Willamette Valley Region, DEQ 

Water Qualicy Division, DEQ 
Department of Juscice 

}\~2~~--
Fred Hanaen 
Direccor 

Environmental Protection Agency 
Oregon Deparcment of Fish and Wildlife 

/l_ 111 
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2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

4 
Department, 

5 v. 

6 BOHEMIA, INC., an Oregon Corporation, 

7 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

8 I. AUTHORITY 

NOTICE OF ASSESSMENT 
OF CIVIL PENALTY 
No. llQ-WVR-89-105 
LANE COUNTY 

9 This notice is issued to Respondent, Bohemia, Inc., an Oregon 

10 Corporation, by the Department of Environmental Quality (Department) 

ll pursuant to Oregon Revised Statutes (ORS) 468.125 through 468.140, ORS 

12 Chapters 183 and 466, and Oregon Administrative Rules (OAR) Chapter 340, 

13 Divisions ll and 12. 

14 II. PERMIT 

15 On April 13, 1988, the Department issued Yater Pollution Control 

16 Facilitiea Permit No. 100452 (Permit) to Respondent. The Permit authorized 

17 Respondent to construct, install, modify, or operate a wastewater 

18 collection, treatment, control and disposal system in conformance with the 

19 requirements, limitations, and conditions set forth in the Permit. The 

20 Permit prohibits all direct discharges to public waters. The Permit expires 

21 on February 28, 1993. The Permit was in effect at all material times. 

22 III. VIOLATIONS 

23 CLASS I VIOWIONS: 

24 1. On or about May l, 1989, Respondent violated ORS 468.720(l)(a) and 

25 (2), OAR 340-45-015(2), and Condition Al of Respondent's Permit in that 

26 without first obtaining a National Pollutant Discharge Elimination System 

Page 1 - NOTICE OF ASSESSMENT OF CIVIL PENALTY (YQ-WVR-89-105) 
(GK2113) (GCPEX 5/5/89) 
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l (NPDES) Permit, Respondent discharged pollutants into waters of the state, 

2 and navigable and public waters, thereby causing pollution of those waters 

3 by intentionally opening two gate valves and allowing industrial wastewater 

4 and pollutants from the recirculation pond at Respondent's permitted 

5 facility to escape and enter Dry Muddy Creek. The discharge caused a major 

6 detrimental effect to.. the environment of Dry Muddy Creek. 

7 2. On or prior to May l, 1989, but after September 5, 1987, 

8 Respondent violated ORS 468.740(5), ORS 468.742(2), and OAR 340-45-0l5(l)(e) 

9 in that Respondent constructed and used a new outlet for the discharge of 

10 wastewater into waters of the state, without first submitting plans and 

ll specifications for the outlet, and without first obtaining a permit which 

12 specifically authorized tha outlet. Specifically, Respondent constructed 

13 gate valves and culverts through which wastewater was discharged as 

14 described in violation 1 above. 

15 CLASS II VIOIATIONS: 

16 l. None cited. 

17 Cl.ASS III VIOI.AIIONS: 

18 l. None cited. 

19 IV. ASSESSMENT OF CIVIL PENALTIES 

20 The Director imposes civil penalties for the following violations cited 

21 in Section III: 

22 Violation Penalty Amount 

23 I. $8,000 

24 Respondent's total civil penalty is $8,00.0. 

25 . The findings and determination of Respondent's civil penalty pursuant 

26 to OAR 340-12-045 are attached and incorporated as Exhibit No. l. 

Page 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY (WQ-WVR-89-105) 
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1 V. EXCEPTION TO ADVANCE NOTICE 

2 The penalty is imposed without advance notice pursuant to OAR 340-12-

3 040(3)(b)(A) and/or (E) in that Respondent intentionally caused the 

4 discharge of wastewater by opening two gate valves; and that the discharge 

5 was ·not permitted at all, and as such, would not normally continue for five 

6 days; 

7 VI. PAYMENT OF CIVIL PENALTY 

8 The total penalty is now due and payable. Respondent's check or money 

9 order in the amount of $.8, 000 should be made payable to "State Treasurer, 

10 State of Oregon• and sent to the Business Office, Deparblant of 

ll Envirormental Quality, 811 S.ll. Sixth Avenue, Portland, Oregon 97204. 

12 VII. OPPORTUNITY FOii. CONTESTED CASE HEARING 

13 Raapondent has the right, if Raspondant so requests, to have a formal 

'4 contested case hearing before the Environmental Quality Commission 

15 (Commission) or its hearings officer regarding the matters set out above 

16 pursuant to ORS Chapter 183, ORS 468.135(2) and (3), and OAR Chapter 340, 

17 Division 11 at which time Respondent may be represented by an attorney and 

18 subpoena and cross-examine witnesses. That request must be made in writing 

19 and lllWlt be received by the Cmwfss;l.on's bearings officer within twenty (20) 

20 days from the date of mailing of this Notice (or if n0t mailed, the date of 

21 personal service), and must be accompanied by a written "Answer• to the 

22 charges contained in this Notice. In the written "Answer,• Respondent shall 

23 admit or deny each allegation of fact contained in this Notice and 

24 Respondent shall affirmatively allege any and all affirmative claims or 

25 defenses to the assessment ?f this civil penalty that Respondent may have 

26 and the reasoning in support thereof. Except for good cause shown: 

'age 3 - NOTICE OF ASSESSMENT OF CIVIL PENALTY (WQ-WVR-89-105) 
· (GK2113) (GCPEX 5/5/89) 
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l l. Factual matters not controverted shall be presumed admitted; 

2 2. Failure to raise a claim or defense shall be presumed to be a 

3 waiver of such claim or defense; 

4 3. New matters alleged in the "Answer" shall be presumed to be•denied 

5 unless admitted in subsequent pleading or stipulation by the Department or 

6 Commission. 

7 Send the request for hearing and "Answer• to the: Hearings Officer, 

8 Envir-utal Quality eo-isaion, 811 S.ll. Sixth A'91111118, Portland, Oregon 

9 97204. Following receipt of a request for hearing and an "Answer," 

10 Respondent will be notified of the date, time and place of the hearing. 

ll If Respondent fails to file a timely request for hearing or "Answer•, 

12 th• Director on behalf of the Commission may issue a default order and 

13 judgment, baaed upon a prima facie case made on the record, for the relief 

14 sought in this Notice. 

15 Failure to appear at a scheduled hearing or meet a required deadline, 

16 may result in a dismissal of the contested case. 

17 VIII. OPPORTUNITY FOR INFORMAL DISCUSSION 

18 In addition to filing a request for a contested case hearing, 

19 Respondent may also request an informal discussion with the Department by 

20 attaching a written request to the hearing request and "Answer•. 

21 /// 

22 /// 

23 /// 

24 /// 

25 /// 

26 /// 
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l IX. CONSEQUENCES OFADDITIONAL VIOLATIONS 

2 If any violation cited in Section III for which a civil penalty is 

3 assessed continues, or if any similar violation occurs, the Director may 

4 impose additional civil penalties upon the Respondent. 

5 

6 AUG 0 8 \989 
7 Date Fred Hansen, Director 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 5 - NOTICE OF ASSESSMENT OF CIVIL PENALTY .(WQ-WVR.-89-105) 
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EXHIBIT l 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION NO: 

CIASSIFICAUON: 

HAGHIIlJDE: 

1. (Unpermitted discharge of waste which caused pollution of 
waters of the state.) 

The violation is a Class I violation pursuant to OAR 340-12-
055(1) (b), (d) and (e) 

The magnitude of the violation is major, in that the discharge 
caused a major detrimental effect on the receiving stream as 
indicated by the sample analyses (attached), and by the dead and 
stressed aquatic organisms observed by the Department of Fish and 
Wildlife downstream from Respondent's outfall. 

. CIVIL PENALTY FORM!JI.A: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxBP)(P+H+E+o+R+c)]. 

"BP" is the base penalty which is $ 5,000 for a Class I major magnitude violation in 
'the matrix listed in OAR 340-12-042(l)(c). 

•p• is Respondent's prior violation(s) and receives a value of 0 because Respondent 
has no prior violations as defined in OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0 because 
Re•pondent has no prior violations as defined in OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of 0 in that 
Respondent gained no economic benefit from noncompliance. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of +2 in that 
pollution of public waters continued over a period of at least four (4) days. 

"R" is the cause of the violation and receives a value of +6 in that Respondent 
intentionally discharged the polluting wastewater by opening two gate valves. 

•c• is Respondent's cooperativeness in correcting the violation and receives a value 
of -2 in that Respondent was cooperative in correcting the violation. 

P&NALTX CALCUJ.ATION: 

Penalty - BP+[(.lxBP) (P+H+E+o+R+C)] 
- $5,000 + [(.lx$5,000) (0+0+0+2+6-2)] 
- $5,000 + [(500)(+6)] 

$5,000 + $3,000 
- $8,000 civil penalty for violation l 

(H:\GK2118) - 1 - CASE NO. WQ-\IVR-89-105 
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Environmental Quality Commission 
NEIL GOLOSCHMIOT 

GOVEFINOR 811 SW SIXTH AVENUE, PORTl.ANO, OR 97204 PHONE (503) 229-5696 

DE0-46 

MEMORANDUM January 19,1990 

To: Environmental Quality Commission 

From: Fred Hansen, Director 

Subject: Proposed Settlement Agreement 
DEQ v. Safety-Kleen Corp. (Clackamas Facility) 
Case No. HW-WVR-89-46 

on June 13, 1989, the Department assessed a total of $7,200 in 
civil penalties against Safety-Kleen Corp. (Respondent) for three 
violations of the Department's hazardous waste management 
regulations. The Department also cited Respondent for four other 
violations. On June 26, 1989, Respondent contested the civil 
penalty and some of the Department's allegations. 

In subsequent discussions, attorneys for the Department and 
Respondent negotiated a proposed settlement agreement which is set 
forth in the attached Stipulation and Final Order. Under terms of 
the proposed settlement agreement, Respondent agrees to pay 
$5,800 in civil penalties. 

Violations l and 2 are settled as disputed claims, without 
admission of violation. A typographical error in the Code of 
Federal Regulations, as well as differences in interpretation of 
those regulations, could weaken the Department's case. Both 
alleged violations were considered minor, and Respondent has taken 
corrective action which fully satisfies the Department. 
Respondent has admitted violation 3 but argues that the magnitude 
of the violation should have been rated as minor rather than 
moderate. To settle the contested issue, Respondent has agreed to 
pay a $3,800 penalty, which is the same amount Respondent paid for 
an identical violation at one of its other facilities. Respondent 
has corrected its violation. 

The civil penalty notice, answer, settlement correspondence, and a 
memo summarizing the Department's settlement rationale are 
attached for your review. 
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The proposed settlement agreement is protective of pubi.:i.c health 
and the environment, and I recommend Commission approval. If you 
agree, please sign and date the Stipulation and Final Order. 

Attachment 
Larry M. Schurr 
229-6932 
December 12, 1989 

Fred Hansen 
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1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
r ~ '. ~ 

·-· '2:,.' ,..:.= 

2 

3 

4 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

_ _, 

Department, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STIPUIATION AND FINAL ORDER 
5 v. 

6 SAFETY-KLEEN CORP. , 
No. HW-NWR-89-46 
ORD No. 092895481 

a Wisconsin corporation, 
7 

Respondent. 
8 

9 1. On June 13, 1.989, the Department of Environmental Quality 

10 (Department) issued a Notice of Violation, Compliance Order, and Assessment 

11 of Civil Penalty in Case No. HW-NWR-89-46 against Safety-Kleen Corp. 

12 regarding its Clackamas, Oregon hazardous waste management facility. 

13 2. On June 26, 1989, Respondent requested a contested case hearing in 

14 the matter. 

15 3. The parties have since discussed the alleged violations and have 

16 examined several factors which support mitigation of.the assessed penalty 

17 and settlement of the contested case. 

18 4. The parties now wish to compromise and settle the matter. 

19 NOW THEREFORE, it is stipulated and agreed that: 

20 I 

21 Respondent admits violations 3, 4, and 5 alleged by the Department in 

22 the June 13, 1989 Notice of Violation, Compliance Order, and Assessment of 

23 Civil Pena.lty (HW-NWR-89-46) (Notice). Respondent makes no admission with 

24 respect to the remaining violations alleged in the. Notice. The parties 

25 agre.e ta settle those violations as disputed claims. 

26 111 

Page 1 - STIPUI.ATION AND FINAL ORDER (HW-NWR-89-46) GB9027N 
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1 II 

2 Subject to approval by the Commission, the parties agree to mitigate 

3 the $7,200 civil penalty assessed in the Notice to $5,800 payable by 

4 Respondent upon entry of this Order by the Commission. Payment shall be 

5 made to "State Treasurer, State of Oregon" and shall be sent to the Director 

6 of the Department of Environmental Quality, 811 S.W. Sixth Avenue, 

7 Portland, OR 97204. 

8 III 

9 N.:ithing herein shall constitute a. waiver of DEQ or Commission authority 

10 to take any actions in response to future or continuing violations by 

11 Safety-Kleen Corp., however, payment of the penalty provided herein shall 

12 relieve Safety-Kleen Corp. of all civil liability under Oregon hazardous 

13 waste laws for all violations specifically alleged in the Notice. 

14 IV 

15 The Department waives its claim to interest on the $5,800 penalty from 

16 the date of Notice through the date which this Order is signed below. 

17 Ill 

18 Ill 

19 Ill 

20 Ill 

21 Ill 

22 11 I 

23 Ill 

24 Ill 

25 II I 

26 I 11 

Page 2 - STIPULATION AND FINAL ORDER (HW-NWR-89-46) GB9027N 
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The Commission finds that the Department and Commission have satisfied 

all the requirements of law, and that the mitigation herein is consistent 

with public health and safety and is in the public inter~st. 

Date 

Date 

IT IS SO ORDERED: 

/-1'1·7'0 
Date 

Date 

Date 

Date 

Date 

3 - STIPULATION AND FINAL ORDER 

RESPONDENT 

SAFETY-KLEEN CORP. 

(Name ~.~aru&' ) 
) 

SAFETY 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

~\\~ 
Fred Hansen, Director 

FINAL ORDER 
o ~ , .. , r:,1 c;- :~.-'""'\. 
c ·~ 

ENVIRONMENTAL QUALITY COMMISSION 

Henry C. Lorenzen, Member 

William Wessinger, Member 

(HW-NWR-89-46) GB9027N 
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v 

The Commission finds that the Department and Commission have atisfied 

all the requirements of law, and that the mitigation herein is onsistent 

with public health and safety and is in the public inter~st 

Date 

Date 

IT IS SO ORDERED: 

Date 

Date 

Date 

Date 

Date 

3 - IPULATIQN AND FINAL ORDER 

RESPONDENT 

SAFETY· KLEEN RP. 

DEP TMENT OF ENVIRONMENTAL QUALITY 

~\\ 
Fred Hansen 0 Director 

ORDER 
--~" <-1 -.-i: -'.~ 

'---

ENVIRONMENTAL QUALITY COMMISSION 

William P. Hutchison, Jr., Chairman 

Henry C. Lorenzen, Member 

Emery N. Castle, Member 

Genevieve Pisarski Sage, Member 

William Wessinger, Member 

(HW-NWR-89-46) GB9027N 
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STATE OF OREGON 

DEPARTMENT OF ENYIRONMENIAL QUALITY INTBROFFICE MEMO 

TO: V.A~llias, T.R. Bi~t~ 
J. Vilendre,,-" B. McKnight, 
S. ·Hall~ L. Edelman....-' 

FROM: Larry M. Schurr, Enforcement 

DATE: 

NOV O 6 \889 

SUBJECT: Safety-Kleen Corp. (Clackamas facility) 
Proposed Settlement of Case No. HW-NWR-89-46 

On June 13, 1989, the Department assessed a total of $7,200 in civil 
penalties against Respondent Safety-Kleen Corp. (Clackamas facility) for 
three violations of the Department's hazardous waste management regulations. 
The Department also put Respondent on civil penalty warning for four other 

·hazardous waste violations. 

On June 26, 1989, Respondent filed an "Answer• and ~equested a contested 
case hearing. In its answer, Respondent admitted violations 4 and 5, and 
denied in whole or part the Department's allegations for violations 1, 2, 3, 
6, and 7. Civil penalties were assessed only for violations l, 2, and 3. 

By letter dated August 17, 1989, Respondent proposed settlement of the case 
for $4,000 and set forth its rationale for penalty reduction. 
Representatives from the Department's Hazardous Waste and Enforcement 
Sections met with Assistant Attorney General Larry Edelman to discuss 
Respondent's settlement proposal and arguments: 

Violation No. 1: Perchloroethylene waste analysis. 

Penalty assessed: $1,600 -- Class I minor violation. 

Respondent's proposal: $500 -- settle as disputed claim without admission. 

Respondent temporarily stores perchloroethylene at its Clackamas facility in 
order to accumulate enough material to ship to its California facility where 
a waste analysis is presumably performed. Respondent collects perchloro
ethylene from several dry cleaner clients. Respondent argues that because 
of Respondent's knowledge of its clients' dry cleaning processes, and 
Respondent's knowledge of the properties of waste perchloroethylene, 
Respondent was able to store the waste in a manner which did not pose a 
threat to·human health or the environment. Respondent argues that it 
therefore met the intent of the regulation. 

The Department believes that Respondent was technically in violation in 
that Respondent did not precisely follow its waste analysis plan and test 
each container. However, the Department acknowledges that the violation was 

B-6 



Safety-Kleen (Clackamas facility) Settlement 
Case No. HW-NWR-89-46 
Page 2 

minor. Respondent has since agreed to do a characteristic analysis of each 
container of perchloroethylene obtained from each generator client. 

It seems ·appropriate to settle violation no. l as a disputed claim without 
admission and with payment of $1,000 (the amount equal to the base level for 
a Class I minor violation). 

Violation No. 2: Site Security -- Failure to adequately secure a hazardous 
waste storage tank access pipe. 

Penalty Assessed: $1,600 -- Class I minor violation. 

Respondent's Proposal: $500 -- Settle as a disputed claim without admission. 

Respondent's facility is located in an industrial park with other businesses. 
Access into the industrial park is controlled by a security guard employed by 
the industrial park. The subject fill pipe is located inside the industrial 
park but outside of Respondent's own facility buildings· and security fences. 
Therefore, anyone gaining access into the induatrial park past the security 
guard would also have access to the hazardous waste storage tank fill pipe. 

Respondent argues that the presence of a 24-hour industrial park security 
guard was adequate to meet the security requirements of the regulations. The· 
Department originally argued that according to the regulations such a guard 
had to be an employee of the facility. However, during review .of Respondent's 
settlement proposal, we discovered that there was a typographical error in the 
book of federal regulations which cast Respondent's alleged violation in a 
different light. A security guard not employed by the facility is al1owed, 
but continuous monitoring (such as with a security camera and television 
monitor) of the active portion of the facility (the fill pipe) is also 
required. A satisfactory alternative would be to simply place a lock on the 
fill pipe to secure it, which Respondent has now done. 

The Department believes that Respondent was technically in violation, but that 
the violation was minor. Respondent has since placed a lock on the fill pipe 
which clearly satisfies the requirements of the regulation. Considering the 
confusion over the regulation and the minor magnitude of the alleged 
violation, settlement of violation #2 as a disputed claim without admission 
and with payment of $1,000 (the amount equal to the base penalty for a Class I 
minor violation) seems appropriate. 

Violation No. 3: Failure to test a hazardous waste storage tank. 

Penalty Assessed: $4,000 .Class I moderate. 

Respondent's Proposal: $3,000 

Respondent admits that the tank assessment was not done on time, but argues 
that arrangements for the tank assessment had been made prior to the date of 
inspection. Respondent also argues that the magnitude of the violation should 
have been minor rather than moderate, and that the inspection occurred prior 
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Safety-Kleen (ClackSmas facility) Settlement 
Case No. HW-NWR-89-46 
Page 3 

to the revision of the civil penalty rules in Division 12. 
civil penalty rule, Respondent was assessed a $3,800 civil 
identical tank assessment violation that was documented at 
facility on April 4, 1988. 

Under the "old" 
penalty for an 
its Springfield 

Respondent proposes a smaller penalty ($3,000) for its second tank assessment 
violation than was assessed (under the old civil penalty rules) for its first 
identical violation. That seems inappropriate. However, considering that 
Respondent's challenge of the magnitude of the violation 9ould be successful, 
and the fact that Respondent was working towards compliance before the 
inspection, a civil penalty equal to the first tank assessment civil penalty 
($3,800), with full admission by Respondent, seems to be a fair and reasonable 
settlement of the violation. 

The enclosed Stipulation and Final Order formally sets forth the"terms of the 
proposed settlement. Respondent has tentatively agreed to those terms. 

Please review, comment and/or clear. 

LMS:b 
H:\GR9050M 
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JAMES F. HENRIOT 
H. EUGENE QUINN 
qQNALO A. ROBERTS 

) 
LAW OFFICES OF 

EISENHOWER, CARLSON, NEWLANDS, REHA, HENRIOT & QUINN 

1201 PACIFIC AVE. 600 UNIVERSITY ST. 
;, ALAN WEAVER 
RICHARD 0. TURNER 
RICHARD A. JESSUP 
DONALD L. ANDERSON 
JAMES M. HUSHAGEN 
KATHRYN J. NELSON 
CHARLES K. OOUTHWAITE 

FIRST INTERSTATE PLAZA-SUITE 1200 

TACOMA, WASHINGTON 98402 

(206) 572-4500 
FAX (2!l6) 272-5732 

2501 ONE UNION SOUARE 
SEATTLE, WASHINGTON 98101 

(208) 382-1830 

ROBERT G. CASEY 
TERRENCEJ.DONAHUE 

MARK J. OYNAN 
GREGORY J. MURPHY 

JACQUELYN M. AUFDERHEIDE 
REBECCA 0. CRAIG 
RICHARD 0. WALL 

KEARY E. MANN 
GUY J. STERNAL 

OF COUNSEL 

PLEASE REPt.Y TO TACOMA OFFICE 

August 17, 1989 

Mr. Larry M. Schurr 
Department of Environmental Quality 
Enforcement Section 
811 s.w. 6th Avenue 
Portland, Oregon 97204-1390 

Mr. Jim Vilendre. 
Hazardous Waste Facilities 
Management Section 
Department of Environmental Quality 
Bll S.W. 6th:Avenue 
Portland, Oregon 97204-1390 

C. JOHN NEWLANOS 
STANLEY P. WAGNER, JR. 

REGIONAL OPl!R.•T!ONS D" ISIO:. . 
DEPARTMENT OF ENVIRONMENTAL QUALi: 

\]1~ (lliffiUW ffi~ 
AUG 2 1 1989 

Re: Department of Environmental Quality v. Safety-Kleen 
Corporation; No. HW-NWR-89-46 (Clackamas County, 
Oregon) 

Gentlemen: 

This firm represents Safety-Kleen Corporation with regard 
to DEQ's Notice of Violation, Compliance Order and Assessment 
of Civil Penalty No. HW-NWR-89-46 sent to Safety-Kleen with 
Director Fred Hansen's letter of June 13, 1989. 

On Safety-Kleen•s behalf we filed an Answer and an 
Application for Hearing. As we said in our June 22, 1989 
letter sent to Director Hansen, Safety-Kleen would be willing 
to withdraw its Application for Hearing when we can determine 
that Safety-Kleen•s response has fully satisfied DEQ and when 
the penalty assessment has been settled. Director Hansen's 
letter which accompanied the Notice of Violation and Penalty 
said if we had any questions to please contact you. We have 
two questions: (l) is DEQ satisfied with Safety-Kleen's 
response and (2) is DEQ willing to settle the penalty assessed? 

To address the first issue, we would reference Mr. Robert 
Wachsmuth's letter of June 16, 1989 to Brett McKnight of DEQ. 
We would appreciate your response; if you need more data please 
contact Mr. Wachsmuth or me. 
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Mr. Larry M. Schurr 
Mr. Jim Vilandre 
August 17, 1989 
Page :.. 2 -

j 

To address the second issue, we would ask that you consider 
the discussion which follows. DEQ imposed civil penalties for 
three violations. The violations and penalties include the 
following: 

Violation Penalty A1nount 

l. Waste Analysis $1,600.00 

2. Security $1,600.00 

3. Tank Assessment $4,000.00 

Safety-Kleen•s proposal, with justification as provided below, 
is to settle the penalty assessment with a payment (and with a 
stipula.ted order) as follows.: 

Violation Penalty Alnount 

l. Waste Analysis $ 500.00 

2. Security $ 500.00 

3. Tank Assessment $3,000.00 

If DEQ can accept this proposal Safety-Kleen would withdraw its 
Application for Hearing. 

Violation l. DEQ alleges in Violation l that Safety-Kleen 
"violated general waste analysis requirements set forth in 
40 CFR 265.lJ(a)(l) "by failing to obtain an analysis of waste 
perchloroethylene. Waste perchloroethylene (or Pere) is stored 
in drums at Safety-Kleen's Clackamas facility. 

EPA's general waste analysis requirement (adopted by DEQ) 
says that the owner or operator of a TSD facility "must obtain 
a detailed cheinical and physical analysis" of a "representative 
sample" of the waste. The analysis at a minimum must include 
information needed to treat, store or dispose of the waste in 
accord with EPA's RCRA regulations. EPA's rule provides that 
the waste analysis data may include data from waste generators 

."and existing published or documented date" on the waste or on 
waste generated "from similar processes." 
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Mr. Larry M. Schurr 
Mr. Jim Vilendre 
August 17, 1989 
Page - 3 -

EPA's general waste analysis requirement was adopted on May 
19, 1980. ~, 45 ~. R.eg. 33153. In its commentary 
preceding adoption EPA describes its "objective-orientated 
waste analysis standards" and said the purpose of the standards 
was to protect human health and the environment. 

The purpose of the proposed waste analysis 
standards was to ensure that owners or 
operators possessed sufficient information 
on the properties of the waste which they 
managed, (sic) to be able to treat, store or 
dispose of their waste in a manner which 
would not -pose a threat to human health or 
the environment. 

45 ~. B&Q.. at 33179. 

We contend that DEQ may not be able to establish a general 
waste analysis violation. (We acknowledge Mr. Wachsmuth's June 
16, 1989 letter says Safety-Kleen will obtain a composite 
sample of its 16 customers; we understand the samples are in 
the lab for analysis.) We content that DEQ should reduce the 
penalty proposed to compromise a disputed matter and to save 
both Safety-Kleen and DEQ the cost and uncertainty of 
litigation. 

Nationally, Safety-Kleen began its dry cleaning waste 
program in 1985. It was well known when that program began 
that the cleaning solvent used by the great majority of dry 
cleaners (possibly approaching 90\) was perchloroethylene. In 
1985 and 1986 Safety-Kleen obtained representative samples of 
dry cleaning waste and had those samples analyzed. The 
analytical results were provided by DEQ with the Part B permit 
application for Clackamas. 

All of Safety-Kleen's dry cleaning customers in Clackamas 
used Pere. Safety-Kleen established that these customers used 
Pere when the dry cleaners signed up for Safety-Kleen's waste 
removal service. Safety-Kleen's sales forces were trained in 
how to establish the dry cleaning solvent used. These trained 
sales persons were instructed to inspect the dry cleaners' 
machinery to ensure that Pere was established through 
inspecting waste manifests filled out by these dry 
cleaner/generators before they purchased Safety-Kleen's 
services. 
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Mr. Larry M. Schurr 
Mr. Jim Vilendre · 
August 17, 1989 
Page - 4 -

Safety-Kleen has sufficient information from this system to 
manage (i.e., to store at Clackamas) Pere in Oregon. The dry 
cleaning wastes are stored in sealed drums which Safety-Kleen 
provides to the dry cleaners. From Clackamas the drums are 
trucked to an accumulation point in California and ultimately 
to a recycle center in Texas. Nationwide, since 1985, 
Safety-Kleen has recorded only ~ problem with a drum of dry 
cleaner waste. That drum had been contaminated with lacquer 
thinner. 

In our view, Safety-Kleen's procedure satisfied 40 CFR 
265.13. A representative sample was obtained and analyzed in 
1985. "Existing published or documented data" on Pere is 
widely available. Further, Safety-Kleen documented at its 
customer's location that Pere was being used. This 
documentation was corroborated by reference to waste 
manifests. Safety-Kleen clearly possesses "sufficient 
information• to store and recycle the Pere waste without any 
threat to human health or the environment. Only~ drum of 
Pere waste has even posed a threat due to the waste 
compensation since the program began in 1985. 

Violation 2. In Violation 2 DEQ alleged that Safety-Kleen 
"violated security requirements" set forth in 40 CFR 265.14(a) 
by failing to "minimize the possibility of unauthorized entry" 
into the active portion of Safety-Kleen's facility. 
Specifically, DEQ complained that Safety-Kleen failed to lock 
the waste solvent storage tank access. 

EPA's general facility standard for security says a 
facility, unless exempt, must have a "24-hour surveillance 
system" for the active portion of the facility fil a barrier to 
surround the facility and •a means to control entry" such as a 
"locked entrance." ~~. 40 CFR 265.14(b). EPA intended to 
make this standard flexible. In its commenta.ry with the 
adopted regulations EPA specifically noted that 

The standard has been made more flexible by 
allowing the use of an around-the-clock 
surveillance system, instead of the physical 
barrier (i.e, a fence) specified in the 
proposed rules, to control entry onto a 
facility. 
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Mr. Larry M. Schurr 
Mr. Jim Vilendre 
August 17, 1989 
Page - 5 -

\ 
·' 

45 f_std. Reg. 33181 (May 19, 1980). (Emphasis added.) The 
agency noted in commentary that a surveillance system would be 
as effective as a physical barrier because "facility guards or 
facility personnel" could ensure that unauthorized persons did 
not enter the facility's active portion. 

Safety-Kleen's Clackamas facility has a "clean and fill 
station" located outside Safety-Kleen's Clackamas .warehouse. 
The point of entry to the underground waste storage tank has a 
lid and when not in operation is covered by a steel cap flush 
wil;h the ground surface. As noted in DEQ's "Storage Facility 

·Inspection Report Safety-Kleen Corporation (Clackamas)" at page 
4 security is provided .. The inspector reported, 

During working hours there is an operator on 
site. There is a security guard 
(Non-Safety-Kleen employee) which patrols 
the site after normal working hours. 

Safety-Kleen'.s employees can corroborate the statement that 
during working hours Safety-Kleen patrols the fill area. 
Police and security forces patrol the area during off hours. 

It is clear that Safety-Kleen provides security meeting 
EPA's standard. EPA's regulation, 40 CFR 265.14(b)(l) allows 
security to be provided through a surveillance system including 
guards or facility personnel. In sum, we are not convinced DEQ 
can establish the security violation. We request, rather, that 
DEQ accept Safety-Kleen's proposed settlement to compromise a 
disputed matter. 

Violation 3. DEQ alleges in Violation 3 that Safety-Kleen 
violated 40 CFR 265.191 by failing to determine whether its 
"existing underground hazardous waste storage tank was leaking 
or was unfit for use." · 

EPA's regulation, 40 CFR 265.,191, among other things, that 
the owner or operator of a tank which lacks secondary 
containment must keep on file a written, reviewed and certified 
assessment attesting to the tank's integrity. The assessment 
was required to be obtained by January 12, 1988. In its 
answers Safety-Kleen admitted that a qualified tank assessment 
was not obtained by January 12, 1988. A tank assessment, 
however, was prepared. DEQ's inspectors were told on October 
12, 1988 during their inspection that the facility had a 
contractor working on the tank assessment. 
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Mr. Larry M. Schurr 
Mr. Jim Vi lend-re 
August 17, 1989 
Page - 6 -

DEQ imposed a $4,000.00 penalty for Violation 3. 
contrast to Violations l and 2, DEQ characterized the 
of Violation 3 as "moderate" rather than "minor". 
Characterizing Violation 3 as "moderate" significantly 
increased DEQ's demand for a penalty. 

In 
magnitude 

We reject the idea that Violation 3 is a "moderate" 
violation. A tank assessment was prepared. The inspectors 
were told it was pending. Only the date for compliance was 
missed. In our view simply missing a date would be a minor 
violation; possibly failing to meet a past-due requirement 
after being told of the problem would be "moderate" but.not 
merely missing .a date in the first instance. 

In sum, we request the DEQ accept Safety-Kleen•s proposed 
settlement of Violation 3 to compromise a disputed matter. If 
this violation must be admitted formally to effect a settlement 
that would be considered. 

Conclusion 

We request that DEQ accept Safety-Kleen's proposed 
settlement. 

We submit .that DEQ's goal, to obtain compliance, protect 
public health and the environment and deter future violations 
(OAR 340-12-026(1)) has been completely satisfied. Mr. 
Wachsmuth's letter documenting the actions being taken by the 
company demonstrate compliance. The public health or 
environment were never harmed or seriously threatened. The 
issue of compliance has been raised at Clackamas and branch, 
regional, and corporate Safety-Kleen management have directed 
their attention to the matter. If a final stipulated order 
will be signed, it will be done at the level of senior 
corporate management. 

We recognize that DEQ's penalties were assessed in accord. 
with the recently amended "Enforcement Procedure and Civil 
Penalties" regulation Chapter 340, Division 12. The proposal 
we made, however, should be accepted as a compromise as DEQ has 
no guarantee in a hearing it would establish the violations 
occurred. Further, the violations, if they did occur, actually 
happened when DEQ's earlier edition (effective September 14, 
1988) of Chapter 340, Division 12 was in effect. 
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Mr. Larry M. Schurr 
Mr. Jim Vilendre 
August 17, 1989 
Page - 7 -

Safety-Kleen's proposal is in accord with those regulations. 
~' OAR 340-l2-068(3)(b) (superceded). Those regulations 
permitted a penalty from $100,000 to $10,000 per violation. 

I hope to hear from you. 

CKD: tbs 

cc: Mr. Larry Edelman 
Deputy Attorney General 

Very truly yours, 

/ , f,,· , 
Charles K. Douthwaite 

1515 S.W. Fifth Avenue, Suite 410 
Portland, Oregon 97201 

3946e 

Mr. Robert P. Wachsmuth 
Environmental Engineer· 
Safety-Kleen·corporation 
2750 Thompson Creek Road 
Pomona, California 91767 

Mr. Richard Peoples 
Environmental Manager/ 

Services Center 
Safety-Kleen Corporation 
777 Big Timber Road 
Elgin, Illinois 60120 

Mr. John Souza 
Regional Manager 
Safety-Kleen Corp. 
17009 - 76th West 
Edmonds, Washington 98020 

Mr. RickCozad 
Branch Manager 
16540 S.E. l30th 
Clackamas, Oregon 97015 
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JAMES F_ HENRIOT 
H. EUGENE QUINN 
AONALO A. ROBERTS 

, .. ,... 

LAW OFFICES OF 

EISENHOWER, CARLSON, NEWLANDS, REHA, HENRIOT & QUINN 

1201 PACIFIC AVE. 600 UNIVERSITY ST. 
S. Al.AN WEAVER 
RICHARD O. TIJANER 
RJCHAFID A. JESSUP 
DONALD l. ANOERSOH 
JAMES M. HUSHAGEH 
ICATiiAYN J. NELSON 
CHARl.ES IC. OOU1llWAITE 

FIRST INTERSTATE PIAZA-SUITE 1200 

TACOMA. WASHINGTON 9&I02 

(206) 57NSCO 

FAX (206) 272·5732 

2501 ONE UNION SOUARE 

SEATTLE, WASHINGTON 98101 

(206) 382· 1830 

RC JEAT G. CASE'!' 
TERRENCE J DONAHur 

MARK J. OYHA 
GREGORYJ.MURPMY 

JACQUELYN M. AUFOEAMEIOE 
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Mr. Fred Hansen 
Director 

PLEASE REPLY TO TACOMA OFFICE 

June 22, 1989 

Department of Environmental Quality 
State of Oregon 
811 S.W. 6th Avenue 
Portland, Oregon 97204-1390 

OEl'lt! .OE JHE DIRECT.OR: 

Re: Notice of Violation, Compliance Order and Assessment 
of Civil Penalty No. HW-NWR-89-46 Clackamas Count ORD 
No. 092895481 

Dear Director Hansen: 

You will find enclosed and Answer and Application for 
Hearing filed on behalf of Safety-Kleen Corporation with 
respect to the above-referenced Notice of Violation, Compliance 
Order and Assessment of Civil Penalty. · 

We understand that Safety-Kleen, through its Environmental 
Engineer, for the Western Region, Mr. Robert Wachsmuth, 
provided information and an assurance of corrective action to 
the Department after a letter notifying Mr. Wachsmuth of the 
violations was received. It is our understanding that 
Safety-Kleen will continue to respond to the Department's 
notice both in writing and orally. 

We may find that Safety-Kleen's Application for Hearing can 
be withdrawn at such a time as the Department is satisfied with 
Safety-Kleen's response and the penalty assessed has been 
settled. We will keep you informed. 

If you have any question, please call me or Mr. Wachsmuth 
at (714) 55G-1856. 

Very truly yours, 

~~~ 
Charles K .. Douthwaite 

CKD:tbs 
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.. ----... 

Mr. Fred Hansen 
June 22, 1989 
Page - 2 -

cc: Mr. Robert P. Wachsmuth 
Environmental Engineer 
Safety-Kleen Corporation 
2750 Thompson Creek Road 
Pomona; California 91767 

Mr. Rick Cozad 
Branch Manager 
16540 SE 130th 
Clackamas, Oregon 97015 

3928e 
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pmCE OE JHE 0111.ECTOlt 

l!EFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY,. ) 
OF THE STATE OF OREGON, ) 

) 
Department, ) 

) 
vs. ) 

) 
SAFETY-KLEEN CORP. I ) 

a Wisconsin corporation, ) 
) 

Respondent. ) 
~~~~~~~~~~~~~~~~> 

ANSWER 

In a.nswer to "Notice of Violation, Compliance Order, and 

Assessment of Civil Penalty No. HW-NWR-89-46 Clackamas County ORl 

No. 092895481" Safety-Kleen pleads as follows. 

l. With respect to paragraph l. under "Finding~· 

Safety-Kleen admits the allegations in that paragraph. 

2. With respect to paragraph 2. under "Findings• 

Safety-Kleen admits the allegation~ in that paragraph. 

3. With respect to paragraphs l. and 2. under 

•violations" Safety-Kleen denies the allegations in those 

paragraphs although Safety-Kleen admits that the hazardous waste 

storage tank access pipe at its Clackamas facility was not locked 

on the day of the inspection. 

4. With respect to paragraph 3. under "Violations" 

27 Safety-Kleen denies that it failed to determine if its underground 

28 

ANSWER 
3826e 

Page - l -
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EISENHOWER, CARLSON, NEWLANOS, 
REHA, HENRIOT & QUINN 

ATTOANE'l'S-AT-LAW 
1200 FIRST INTERSTATE PLAZA 
TACOMA. WASHINGTON 96402 
TEl.~PHONE 206-572-4500 
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storage tank at Clackamas was suited for use (a tank assessment 

has been submitted) but admits that the submission.was made after 

the date set in 40 CFR 265.192(a) (i.e., after January 12, 1988.) 

5. With respect to paragraphs 4., 5., 6. and 7. under 

"Violations• Safety-Kleen admits paragraphs 4. and 5. and denies 

paragraph 6. and 7. 

6. Safety-Kleen reserves the right to .amend or 

supplement this answer as additional information is obtained by 

Safety-Kleen. 

7.. Safety-Kleen has made a response in writing to a 

.letter from DEQ advising it of the violations alleged on the basis 

of the October 12, 1988 inspection. Safety-Kleen expects to 

provide further written and an oral response to the Department as 

soon as possible. Safety-Kleen will attempt to settle the 

Department's determination of violations and the Department's 

assessment of a penalty if possible. Safety-Kleen does not waive 

any right to notice or to a hearing before the Environmental 

Quality Commission. 

DATED this z:4._f}day of June, 1989. 

ANSWER 
3826e 

Page - 2 -
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EISENHOWER, CARLSON, NEWLANDS, 
REHA, HENRIOT & QUINN 

By: 

' 

c~~¥ 
Of Attorneys for Respondent 
Safety-Kleen Corporation 

EISENHOWER. CARLSON, NEWLANOS, 
REHA, HENRIOT & QUINN 

ATTQA.NE'f'S·AT·LAW 

1200 FIRST INTERSTATE PLAZA 
TACOMA, WASHINGTON 98402 

TELE?HONE 206-572 4500 
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:OS:ICE .OE THE DIRECT.OR 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

Department, 

vs. 

SAFETY-KLEEN CORP., 
a Wisconsin corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APPLICATION FOR HEARING 

Respondent. . ~ 

Safety-Kleen Corporation, Respondent, applies to the 

Environmental Quality Commission of the. State of Oregon for a 

hearing on "Notice of Violation, Compliance Order, and. Assessment 

of Civil Penalty, No. HW-NWR-89-46 Clackamas County ORD 

092895481." A copy of the referenced Notice of Violation is 

attached. 

This request is made pursuant to ORS 466.190 and OAR 

137-03-001 through 137-03-093, as supplemented and modified by OAR 

Ch. 340, Division 11. 

Safety-Kleen Corporation shall be represented in this 

matter by Charles K. Douthwait_e of EISENHOWER, CARLSON, NEWLANDS, 

REHA, HENRIOT & QUINN, 1200 First Interstate Plaza, Tacoma, 

Washington 98402. Safety-Kleen requests that the Commission serve 

all papers and notices related to this proceeding on its counsel 

and upon Safety-Kleen•s Environmental 

APPLICATION FOR HEARING 
302·1e 

Page - l -
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Engineer for the western 
EISENHOWER. CARLSON. NEWLANOS. 

REHA. HENRIOT & QUINN 
ATTORNE't'S·Af LAW 

1200 FIRST INTERSTATE PLAZA 
TACOMA, WASHINGTON ()6402 

TELEPHONE 20~-572·4500 
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region, Mr. Robert P. Wachsmuth, at Safety-Kleen Corporation, 

2750 Thompson Creek Road, Pomona, California 91767. 

' 

APPLICATION FOR HEARING 
3827e 

EISENHOWER, CARLSON, NEWLANDS, 
REHA, HENRIOT & QUINN 

By: ~!Nd 
Charles K. Douthwaite 
of Attorneys for Respondent 
Safety-Kleen Corporation 

Dated: ~/z:..z./8? 

Page.- 2 -
EISENHOWER, CARLSON, NEWLANDS, 

REHA, HENRIOT & QUINN 
AfTORNEYS AT LAW 
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DE0-1. 

Department of Environmental Quality 
".E 1.. UOJ..~SC1-<\110T 

-....~·.e.,....:• 
811 SW SIXTH AVENUE. PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

CERTIFIED MAIL NO. P 132 861 249 
Safety-Kleen Corp, 
c/o CT Corporation System 
800 Pacific Building JUN l J \9 3 9. 
Portland, OR 97204 

Re: Notice of Violation, Compliance 
Order, and Assessment of Civil 
Penalty No. llll-NWR.-89-46 
Clackamas County 
ORD No. 092895481 

Enclosed is a Notice of Violation, Compliance Order, and Assessment of Civil 
Penalty relating to the October 12, 1988, inspection by the Department of 
Environmental Quality at the Safety-Kleen Corp. facility in Clackamas, 
Oregon. The Compliance Order and Civil Penalty Assessment are a result of 
hazardous waste management violations· identified during the inspection. 
Those violations included violations of General Facility Standards for Waste 
Analysis, Security, Inspections,' and Managing Ignitable and Reactive Wastes; 
violations pertaining to Contingency Plan and Emergency Procedures including 
failure to distribute copies of the amended facility contingency plan· to 
emergency response organizations, and failure to carry out the provisions of 
the facility contingency plan and immediately clean up a spill; and a 
violation of tank system·requirements, including failure to assess the 
integrity of an existing underground hazardous waste storage tank. 

A civil penalty of up to $10,000 may be assessed for each day of each 
violation. I have set your penalty at a total of $7,200 for the violations 
cited in the enclosed notice. 

The penalty is due and payable to the Department. Appeal procedures are 
outlined within Section VI of the enclosed notice. If you fail to either 
pay or appeal the penalty within 20 days, a Default Order and Judgment will 
be entered against you. 

·The Department expects your cooperation and full compliance with Oregon's 
environmental regulations. We are prepared to assist you with questions 
regarding rule interpretation or the applicability of specific regulations 
to your facility. We expect you to comply with the hazardous waste 
regulations at all times. 

Please be ~nformed that you are liable for additional civil penalties if you 
violate the Compliance Order or if you have additional violations of the 
hazardous waste regulations. 

B-22 



Safety-Kleen Corp. 
Case No. HY-NUR-89-46 
Page 2 

If you wish to discuss this matter,· or if you believe there are mitiga'ting 
factors which the Depart:ment might not have considered in assessing the 
civil penalty, you may request an informal discussion by attaching your 
request to your appeal. Your request to discuss the matter with the 
Depart:ment will not waive your right to a contested case hearing. 

If you have any questions about this ·action , please contact Larry M. Schurr 
of the Departmant's Enforcement Section at 229-6932, or Jim Vilen'd.re of the 
Departmant's Hazardous Waste Facilities Management Section at 229-~549. 

FH: ls:b 
GB8552L 
Enclosure(s) 

Sincerely, 

5~~~d·-
Fred Hansen 
Director 

cc: tl. S. Enviro.nmantal Protection Agency 
Oregon Department of Justice 
Hazardous Wasta Section, DEQ 
Western States Hazardous Waste Project 
Northwest Regional Office, DEQ 
Robert Wachsmuth, Regional Enginedr, Safety-Kleen Corp. 

B-23 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMEJIT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION, 
COMPLIANCE ORDER, AND 
ASSESSMENT OF CIVIL PENALTY 
NO. llll-NW-89-46 Department, 

v. CLACKAMAS COUNTY 
ORD No. 092895481 

SAFETY-KLEEN CORP. , 
a Wisconsin corporation, ) 

) 
) Respondent. 

This Notice of Violation, Compliance Order and Assessment of Civil 

Penalty is issued by the Department of Environmental Quality (Department or 
. ' 

DEQ~ pursuant to Oregon Revised Statutes (ORS) 466.190, 466.880, 468.130; 

and Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

I. FINDINGS 

1. Respondent Safety-Kleen Corp., a Wisconsin corporation, owns 

and operates a hazardous waste management facility located in Clackamas, 

Oregon. Respondent has been assi.gned EPA Identification No. 092895481. 

2. A representative from DEQ and the Environmental Protection Agency 

(EPA) conducted a compliance inspection at Respondent's facility on 

October 12, 1988. 

II. VIOLATIONS · 

Based upon the above noted inspection, Respondent has violated 

provisions of Oregon's hazardous waste laws and regulations applicable to 

the facility as set forth and incorporated in OAR 340-100-002. Specific 

violations include the following:. 

Ill 

Ill 

Page l - NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
llll-NW-89-46 GB8552N 
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.\ 

l C1ASS ! V!Ol,ATIONS; 

2 1. Respondenc violaced general wasce analysis requiremencs sec forth 

3 in 40 CFR 265.13(a)(l), in Chae Respondent failed Co obtain a detailed 

4 chemical and physical analysis of waste perchloroechylene prior to storing 

5 the waste at Respondent's facility. 

6 2. Respondent violated security requirements sec forth in 40 CFR 

7 265.l4(a), in that Respondent failed to minimize the possibility of 

8 unauthorized entry of persons into the active portion of Respondent's 

9 · facility. Specifically, Respondent failed co lock the hazardous waste 

10 storage tank access pipe, or to otherwise secure that portion of 

11 Respondent's facility pursuant to the requirements set forth in 40 CFR 

12 265. 14(b). 

13 3. Respondent violated requirements for assessing existing tank 

14 system integrity set forth in 40 CFR 265.191, in that Respondent failed to 

15 determine if Respondent's existing underground hazardous waste storage tank 

16 was leaking or was unfiC for use. 

17 Cl,ASS II VIOJ.ATIQNS: 

18 4. Respondent violated a General Facility Standard for managing 

19 ignitable, reactive, or incompatible waste set forth in 40 CFR 265.17(a), in 

20 that Respondent failed to conspicuously place a "No Smoking• sign in the 

21 drum storage area of Respondent's facility where ignitable and reactive 

22· hazardous waste is stored. 

23 5. During the week of December 20, 1987, Respondent violaced general 

.24 facility inspection requiremencs set forth in 40 CFR 265.15(a) and (b), 

25 40 CFR 265.174, and 40 CFR 265.195, in that Respondent failed to follow 

26 Respondent's written inspeccion schedule, and failed to conduct req~ired 

Page 2 • NOTICE OF VIOIATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
HW'-NWR-89-46 GB8552N 

B-25 -



l inspections .. 

2 6. Respondent violated OAR 340-108-020(1) and 40 CFR 265.5l(b) in 

3 that Respondent failed to immediately clean up a spill that occurred at the 

4 "dump and fill" area of Respondent's facility, in accordance with the 

5 provisions of Respondent's facility contingency plan. 

6 7. Respondent violated 40 CFR 265.53(b) in that Respondent failed to 

7 submit copies of Respondent's revised facility contingency plan to emergency 

8 response organizations. 

9 III. COMPLIANCE ORDER 

10 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby 

11 ORDERED TO: 

12 l. Immediately initiate actions necessary to correct all of the above 

13 cited violations and come into full compliance with Oregon's hazardous waste 

14 laws. 

15 2. Notify the Department in writing within 15 days of receipt of this 

16 Order how Respondent intends to correct each violation and comply with this 

17 Order. 

18 3. Within 60 days of receipt of this Order, submit written 

19 docUmentation which demonstrates Respondent• s full compliance with this 

20 Order. 

21 IV. ASSESSMENT OF CIVIL PENALTIES 

22 The Director imposes civil penalties for the following violations cited 

23' in Section II: 

24 

25 

26 

Violation 
l 
2 
3 

Penalty Amount 
$1,600 
1,600 
4,000 

Page 3 - NOTICE OF VI01.ATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
HW-NWR-89-46 GB8552N 
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1 Respondent's total civil pe'nalty is $7 ,200. 

2 The findings ·and determination of Respondent's.civil penalty pursuant 

3 to OAR 340-12-045 are attached and incorporated as Exhibits Nos. l through 3. 

V. PAYMENT OF CIVIL PENALTY 

5 The total penalty is now due and payable. Respondent's. check or money 

6 order in the amount of $7,200 should be made payable to "State Treasurer, 

7 State of Oregon• and sent to the Business Office, Department of Environmental 

8 Quality, 811 S.ll. Sixth Avenue, Portland, Oregon 97204. 

9 VI. OPPORTUNIT'f FOR CONTESTED CASE HEARING 

10 This Notice of Violation, Compliance Order and Assessment of Civil 

ll Penalty shall become final unless, within 20 days of issuance Respondent 

12 requests a hearing before the Environmental Quality Commission pursuant to ORS 

13 466 •. 190, ORS 468.135(2) and (3), and OAR Chapter 340, Divisiofl ll •. The 

14 request must be made in writing and must be received by the Commission's 

15 hearings officer within twenty (20) days from the date of mailing of this 

16 notice (or if not mailed, the date of personal service), and must be 

17 accompanied by a written "Answer• to the allegations contained in this notice. 

18 In the written "Answer•, Respondent shall admit or d~ny each allegation of fact 

19 contained in this notice and Respondent shal~ affirmatively allege any and all . 

20 affirmative claims or defenses to violations and assessment of any civil 

21 penalty that Respondent may have and the reasoning in support thereof. Except 

22 for good cause shown: 

23 l. Factual matters not controverted shall be presumed admitted; 

24 2. Failure to raise a claim or defense shall be presumed to be a waiver 

25 of such claim or defense; 

26 /// 

Page 4 · NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT. OF CIVIL PENALTY 
HW-NWR-89-46 GR8552N 
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1 3·. New matters alleged in the "Answer• shall be presumed to be denied 

2 11r1less admitted ·in subsequent pleading or stipulation by the Department or 

3 Commission. 

4 Send the request for hearing and "Answer• to the: Hearings Officer, 

s Environmental Quality Collllllission, 811 S.V. Sixcli·Avenue, Portland, Oregon 

6 97204. Following receipt of a request for hearing and an "Answer", Respondent 

7 will be notified of the date, time and place of the hearing. 

8 If Respondent fails to file .a timely request for hearing or "Answer•, the 

9 Director on behalf of .the Commission may issue a default order and judgment 

10 based upon a prime facie case made on the record, for the relief sought in this 

11 notice. 

12 Failure to appear at a scheduled hearing or meet a required deadline, may 

13 result in dismissal of the contested case. 

14 VII. OPPORTUNITY FOR INFORMAL DISCUSSION 

15 In addition to filing a request for a contested case hearing, Re·spondent 

16 may also request an informal discussion with the Department by attaching a 

17 written request to the hearing request and "Answer". 

18 VIII. CONSEQUENCES OF ADDITIONAL VIOLATIONS 

19 If any violation cited in Section It continues, or if any similar 

20 violation occurs, or if Respondent fails to comply with the Compliance Order in 

21 Section III, the Director may impose additional civil penalties upon the 

22 Respondent. 

23 

24 JUN 13 1989 
25 Date Fred Hansen, Director 

26 

Page 5 - NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
llW-NWR-89-46 GB8552N 

8~28 



EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION NO: 

ClASSIFICAIION: 

MAGNITUDE: 

l (failure to obtain a detailed chemical and physical waste 
analysis) 

The violation is a Class I violation pursuant to OAR 340-12-
068(l)(a). 

The magnitude of the violation is minor. Violation involved 
storing waste perchloroethylene temporarily, pending transfer to 
Respondent's California facility where the waste analysis is 
presumably made in accordance with a waste analysis plan • 

. CIVIL PENALTY FORM!JIA: The formula for determining the amount of penalty of each 
violation is: BP+((.lxBP)(P+H+E+o+R+c)]. 

"BP" is the base penalty which is $1,000 for a Class I minor magnitude violation in 
the matrix listed in OAR 340-12-042(l)(e). 

"P" is Respondent's prior violation(s) and r.eceives a value of 0, as there were no 
prior violations as defined in OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as there were 
no prior violations as defined in OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of +2 in that 
Respondent gained a minor to moderate e'conomic benefit by not performing the 
waste analysis before storing the waste at the facility. 

"0" is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of +2 in that 
Respondent regularly fails to perform the waste analysis prior to storing waste 
perchloroethylene at Respondent's facility. 

"R" is the cause of the violation and receives a value of +2 in that the violation 
resulted from Respondent's negligent failure to perform the waste analysis. 

·"C" is Respondent's cooperativeness in correcting the violation and receives a value 
of 0 in that Respondent was neither cooperative nor uncooperative, and 
insufficient information exists on which to base a finding. 

PENALTX CALCULAIION: 

Penalty - BP+((.lxBP) (P+H+E+O+R+C)J 
- $1,000 + [(.lxl,000) (0+0+2+2+2+0)] 
- $1,000 + [(100)(6)] 
- $1,000 + 600 

$1,600 

GB8550El . 1 - CASE NO. HW-NWR.-89-46 
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VIOLATION NO: 

EXHIBIT 2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY' 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

2 (securicy requirements) 

CLASSIFICAIION: The violation is a Class I violat.ion pursuant to OAR 340-12-
068(1) (g). 

MAGNITUDE: The magnitude of the violation is minor - Respondent did not lock 
the waste storage tank access pipe, or otherwise secure that 
portion of Respondent's facilicy as required by 40 CFR 265.14. 
However, access into the industrial park area is limited by a 
securicy guard that is not Respondent's employee. 

CIVIL PENALTY FORMUIA: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxl!P)(P+H+E+o+R+c)]. 

"BP" is the base penalcy which is $1,000 for a Class I minor magnitude violation in 
the matrix listed in OAR 340-12-042(1)(e). 

•p• is Respondent's prior violation(s) and receives a value of 0, as there were no 
prior violations as defined in OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as there were 
no prior violations as defined in OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of +2, in that: 
Respondent gained a minor to moderate economic benefit by failing to secure the 
site at all times. 

"0" is whether or not the violation was a single occurrence .or was repeated or 
continuous during the period of the violation and receives a value of +2 in that 
Respondent repeatedly failed to lock the waste storage tank access pipe, or 
otherwise secure that portion of the facility as required by 40 CFR 265.14. 

"R" is the cause of the violation and receives a value of +2 in that Respondent was 
negligent in failing to adequately secure a portion of the facility. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value 
of 0 in that Respondent was neither cooperative nor uncooperative, and there is 
insufficient information on which to base a finding. 

PENALTY CALCULATION: 

Penalty BP+[(.lxBP) (P+H+E+o+R+C)] 
$1,000 + [(.lxl,000) (0+0+2+2+2+0)J 
$1,000 + [(100)(6)] 

- $1,000 + 600 
- $1,600 

GB8550E2 - l -
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mtIBIT 3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

V!Ol.ATION NO: 3 (failure to determine if an underground storage tank was 
leaking or unfit for use) 

CLASSIFICATION: The violation is a Class I violation pursuant to OAR 340-12-
068(l)(n). 

MAGNITUDE: The magnitude of the violation is moderate. The violation 
involved one 12,000 gallon capacity tank. 

CIVIL PENALTY FORHUIA: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxBP)(P+H+E+o+R+C)]. 

"BP" is the base penalty which is $2,500 for a Class I moderate magnitude violation in 
the matrix listed in OAR 340-12-042(l)(e). 

"P" is Respondent's prior violation(s) and receives a value of 0, as there were no 
prio~ violations as defined in OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as there were 
no prior violations as defined in~ 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of +2 in that 
Respondent gained a minor to moderate economic benefit by delaying the required 
tank assessment. 

"0" is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of +2 in that 
Respondent has been in continuous violation since the effective date of the rule. 

"R" is the cause of the violation and receives a value of +2 in that Respondent: 
negligently .failed to have the required tank assessment done. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value 
of 0, in that Respondent was neither cooperative nor uncooperative, and as there 
is insufficient information exists on which to base a finding. 

PENALTY CALCUI.ATION: 

Penalty - BP+((.lxBP) (P+H+E+o+R+C)] 
- $2,500 + ((.lx2,500) (0+0+2+2+2+0)] 
- $2,500 + [(250)(6)] 

$2,500 + 1,500 
$4,000 . 

GB8550E3 - 1 - CASE NO: HW-NWR-89-46 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

. OOveANOFI 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

I~ • • · I• I 

'10: Environmental Quality Cm!nission DATE: January 19 I 1990 

li1UI: Directer . 

sasnx::r: ReqUest for J\t:prcllal of Settlement Agzeauent of case No HW-WVR-89-86, 
TedmicaJ. Diiage5 I II¥::. 

Respondent owns an:l. qierates a facility in Newberg, OLe;JOll whidi manufactureLs custcni 
printed ci=it boards. on June 7, 1989, ~ assoosed a $16,000 civil penalty against 
Respondent for violations of the Departments hazardcus waste manaqanent rules. 
Specifically, Respcnclent was assmsed a penalty for the followll:q: 1) Failure to mark 
ac:cnnulation dates on each ccntainer of hazarclcus waste; 2) stoLage of hazardous 
waste for more than 90 days withalt a pemit; an:l. 3) systana.tic failure to mark 
containers with the -wcrcls "hazal:dcus waste". on June 19, 1989, Respondent filed for a 
contested case hearinq with the Cm!ni ssicn' s Hearin; Officer an:l. a i:equest for an 
infcmnal ~ with the Deparboent:. . 

On July 21, 1989, the Department met with Respcn:lent at Respondent's facility. A site 
inspection was ccnluct:ed an:l. <lll. of the violations had been wtiect:ed. To date, 
virtually <lll hazardcus waste has been shiRJed off-site. Respcnclent CULL"ently 
pc s ants no thJ:eat of ham to the enviLc:a4DEiit or the public. Jllrin; the infODDal 
~. Respondent clahned that the ....-mp>ny was finaix:ially iocapable of paying the 
penalty. On AllgUSt 14, 1989, Respondent sul:mitted financial. info:cma.tion which was 
reviewed by Judith Hatten, of the Department's aisiness Office. On October 11, 1989, 
Ms. Hatten sul:mitted a Lep;:>rt whidi concluded that a civil penalty TNCUJ.d cause serious 
financial haJ:dship. 

After :further consideLa.tion of this case, the Department :recamnends ~ing the civil 
penalty detemination factors as follows: 

A. Cllal'J3"' the ''E" factor (eccnanic condition), for Violations 1-3 (Exhibits 1-
3) , frao o for insufficient information on wtti.di to base a fin::ling to a -4 
for poor e::onomic condition. Financial information subnitted by Respondent 
indicates that Respondent's ec:oncmic condition is poor. 

B. Cllal'J3"' the ''R" factor (cause of the violation) for Violations 1-3 (Exhibits 
1-3), frao +6 for intentional to +2 for negligence, as the violations can be 
better attril:ut:ed to negligence by Respondent rather than an 
intentional/willful. action on Respoclent: 1 s part. 

DEQ·46 

c. Cllan;J'e the magnitude of Violation no. 2 (Exhibit 2 - failure to ship 
hazaLdous waste off site within the 90 day accunulation period), from a 

. Class I major to a Class I minor. Respondent was cited for a=umulating 
the followin; containers of hazaLtious waste for mre than 90 days: · 1) 
TrNenty (20) wooden bins;. 2) TrNenty-five (25) fiberglass totes of sludge; and 
3) Nine (9) clrums. After the civil penalty was issued to Respondent, the 20 
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wooden bins, which were labelled hazardous waste, were sul:lsequentiy tested 
and were characterzied as a non-hazaJ:dcus solid waste. Fl.lrt:hel:llDr, 
Respcnient claimed there was a :misumerstan::l :regantin;J the 25 fibel:glass 
totes of sluck}e. Respondent made a geed faith effort to properly 
characterize the waste. Respondent identified the waste as a copper bearing 
material. '!he waste o::mes f:ran the etch line and net the platin;J line. 
Since the waste did nct have any of the ncDIBl platin;J wastes in it, 
Respcnient concluded it was nct a {F006) electrq>J.atin;J hazardous waste. 
'!he waste was intended to be shii:ped to a copper 1ninin; operation for · 
:recla:iJD:iIJ; Of the cq:per. 

On the face of the definition of elect:rcpl.ati.n; fourxi in the regulations, 
one wcul.d nct knew that the etchinq pcoc:es.51 eno '"t"'sses the elec:Ltoplating 
pcocess. 'Dle Department's inspector suspected the waste was hazaJ:tlous and 
refer.red to the backgrc:xmi c1ccuments to confim that the broader defini1;ion 
of ele::Ltoplatin;J includes etchinq. On April 27, 1989 the Department held 
a technical assista?x:e meetin;J with Respondent. At that meetin;J, Respondent 
was infOl'.llled that the copper etchant waste was included in the definition of 
elec:Ltoplatin;J operations and as such, was an (F006) ele::Ltoplatin;J 
hazardous waste. Also, the Department's inspect:or d:ixect:ed Respondent to 
label and mark the fibel:glass totes with an accnn11 ation date of 4/27 /89. 
Respcnient agiee:i to have the hazardous waste shii:ped off-site within 90 
days Of that date and Respcn:lent cmplied with this requirement:. While this 
does net excuse the violatim, the Department believes Respondent acted in 
geed faith and that Respondent thcugt:tt the Department did net :intem to 
assma a civil penalty if iimeiiate steps were taken to oxiect the 
violation. 

'Dle result of this recalculation recbres the civil penalty frcm $16,000 to $4,800. 
'!he Department :further reccmnen::ls suspencl.in;J $2,800 of the $4,800 remai.nin; civil 
penalty provided there are no Class I hazarck1ls waste management violations for a 
period of one year fn::m the date of the 01.'der, and allowin;J Respondent to pay the 
~balance of $2,000 in mnthly payments of $100 until paid in full. On 
November 14, 1989, Respondent agreed to acx:ept settlement of this contested case as 
specified above. 

I believe that Respcnient's apparent financial con:lition justifies a suspension of 
$2,800 of the civil penalty and that such a suspension is protective of public health 
and the enviicnment. Shculd Respondent have any :further Class I violations in the 
next year 1 the suspended portion Of the penalty will be autanatica.lly reinstated. 

'Ihe civil penalty assessment action, settlement cor.respon:lenc, and the proposed 
Stipulation and Final OJ:der are attached for your review and consideration. 

I recommerxi Commission approval of this settlement proposal which requires Respondent 
to pay $2,000 of the $4,800 civil penalty and suspems $2,800 of the civil penalty. 
If you agree, please sign and date Stipulation and Final OJ:der No. HW-wvR-89-86. 

Attachments 
Nancy L. Hogan 
229-6610 
December 15, 1989 

Fred Hansen 
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DAVE FROHNMAYER 
ATT<Wm' GlllDAL a 

• DEPARTMENT OP' JUSTICE 
PORTLAND OPF.ICE 
1515 SW 5th Avenue 

Suite 410 
Portland. OR 97201 

Telephone: 15031 229-5725 
FAX: 15031 229-5120 

December 5, 1989 

Mr. Herbert D. Rustrum 
President · 
Technical Images, Inc. 
2206 Mountain View Drive 
Newberg, OR 97132 

Re: case No. HW-WVR-89-86 

Dear Mr. Rustrum: 

JAMES E. MOUNTAIN, JR, 
DD'UTY ATl'OlUdY G'llfDAL 

Please find enclosed a proposed Stipulation and Final 
Order to resolve the above-referenced matter on the terms we 
discussed on November 14, 1989. 

Please sign the document on behalf of the company and 
return it to me. As you know, before the proposed settlement 
can become final, it must be presented to the Environmental 
Quality Commission (EQC) for approval. 

we will try to get it on EQC's next meeting agenda. 
Therefore, please return the signed document as quickly as 
possible. 

Thank you for you cooperation. 

LE:aa 
Enclosure 

Z
. ely, 

['~ 
1 

y Edelman 
Assistant Attorney r.eneral 

/,;t-6-d 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY, OF THE STATE OF 
OREGON, 

Department, 

v. 

TECHNICAL IMAGES, INC., 

Respondent. 

) 
) 
) 
) STIPULATION AND FINAL ORDER 
) NO. HW-WVR-89-86 
) 
) 
) 
) 
) 
) 

1. On June 7, 1989, the DEQ issued a Notice of Assessment 

of Civil Penalty and a Department Order, case No. HW-WVR-89-86, 

requiring Respondent to inter alia: pay a $16,000 civil 

penalty, and take steps to bring its facility into compliance 

with hazardous waste management regulations by specified 

dates. 

2. Respondent filed a timely Answer and requested a 

contested case hearing. 

3. DEQ and Respondent met several times to discuss 

settlement of the contested case hearing and respondent's 

presentation of mitigating factors. 

4. Respondent has now complied with all directives in 

the compliance Order. 

5. Respondent and DEQ now wish to settle the contested 

case. 

6. Respondent stipulates that DEQ and the Commission 

have jurisgiction over the subject matter and the parties in 

1 - STIPULATION AND FINAL ORDER 
DEQ v. Technical Images, Inc. - (6943H/aa/ 
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this action, and Respondent waives any right to contest this 

Stipulation and Final Order. 

7. Respondent hereby waives a contested case hearing pn 

Case NO. HW-WVR-89-86. 

8. Respondent neither admits nor denies the violations 

alleged in DEQ's Notice of Violation, Compliance Order and 

Assessment of Civil Penalty No. HW-WVR-89-86. 

NOW, THEREFORE, the parties agree to entry of the 

following Final Order: 

A. The Environmental Quality commission shall mitigate 

the assessed civil penalty to $4,800 and shall suspend and 

waive $2,800 of the assessed civil penalty, provided that 

Respondent have no stipulated or adjudicated Class I violations 

of Oregon hazardous waste law, for one year from the date of 

entry of this Order. Respondent shall pay the remaining $2,000 

of the assessed penalty in monthly installments of $100.00 per 

month beginning upon signing of this Stipulation and Final 

Order. 

B. Should Respondent have any Class I violations of 

Oregon's hazardous waste l~ws during the one (1) year period 

beginning upon the date of entry of this Order, Respondent 

shall pay the $2,800 suspended portion of the civil penalty 

within 10 days of receipt of a Notice of Violation from the 

Department of Environmental Quality. 

I I I 

2 - STIPULATION AND FINAL ORDER 
.DEQ v. Technical Images, Inc. - (6943H/aa/ 
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c. DEQ reserves the right to enter future orders 

requirin additional action, or additional assessments of civil 

penalties a ainst Respondent for any future violations, as 

necessary to sure compliance with all applicable hazardous 

waste laws and r gulations. Such remedies might include, but 

are not limited to injunctive relief. This Stipulation and 

Final Order shall, h wever, relieve Respondent from all civil 

liability for all viol tions specifically referenced herein. 

D. Respondent ack owledges that it has actual notice of 

the contents and requirem nts of the Stipulation and Final 

Order and that failure to 

hereof would constitute a 

Final Order. 

I 
1'2-t- J't 

Date 

I I 

1-z1zg IS 4 
Date 

IT IS SO ORDERED: 

Date 

Date 
I I I 

!fill any of the requirements 

Stipulation and 

FRED 

FINAL ORDER 

ENVIRONMENTAL QUALITY OMMISSION 

Wi iam P. Hutchison, Jr. 
Chairman 

Henry C. Lorenzen, Mem er 

3 - STIPULATION AND FINAL ORDER 
DEQ v. Technical Images, Inc. - (6943H/aa/ 
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c. DEQ reserves the right to enter future orders 

requiring additional action, or additional assessments of civil 

penalties against Respondent for any future violations, as 

necessary to assure compliance with all applicable hazardous 

waste laws and regulations. Such remedies might include, but 

are not limited to, injunctive relief. This Stipulation and 

Final order shall, however, relieve Respondent from all civil 

liability for all violations specifically referenced herein. 

D. Respondent acknowledges that it has actual notice of 

the contents and requirements of the Stipulation and Final 

Order and that failure to fulfill any of the requirements 

hereof would constitute a violation of this Stipulation and 

Final Order. 

I 
/:)-/- ?1 

Date 

Date 

IT IS SO ORDERED: 

1-1r- ro 
Date 

Date 
I I I 

RESPONDENPJ ~· . 
_, . I . I ,. I <_,.·/./). .,,..-;,f_u!utJ; ~ ?~ ( ktt;a~/ 
Technical Images, Inc. 7 ' 

DE~T OF ENVIRONMENTAL 

= ~A&1 
QOALITY 

FRED HANSEN, DIRECTOR 

FINAL ORDER 

ENVIRONMENTAL QOALI1J JGMMISSION. 

(/vvtl_~~~. 
William P. HutchiOn, Jr. 
Chairman 

Henry c. Lorenzen, Member 

3 - STIPOLATION AND FINAL ORDER 
DEQ v. Technical Images, Inc. - (6943H/aa/ 
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Date William Wessinger, Member 

4 - STIPULATION AND FINAL ORDER 
DEQ v. Technical Images, Inc. - (6943H/aa/ 
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Date 

Date 

Date 

/ 
/ 

Genevieve Pi,sarski Sage, Member 

William wessinger, Member 
/ 

i 
; 

4 - STIPULATION AND FINAL ORDER 
DEQ v. Technical Images, Inc. - (6943H/aa/ 
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Environmental Quality Commission 
ia.m _. 811 SW SIXTH AVENUE. PORTLAND, OR 97211' PHONE (503) 22&-5698 

. . 
., 

.. 

-
October 23, 1989 

Cl!llTIFIID KAIL • P 812 467 661 

Herberc D-. Ruac:na, Pr••ldant 
Technical Imagea, Inc. 
2206 Kouncain Viav Drive 
Newberg, OB. 97132 

Re: pm v IosluJical Im1ge1 Ins 
Caee No. Hll·llVB.·89·86 

·On September 5~ 1989, I agreed to poa~one the scheduled September 14. 1989 
hearing for 30 daya to parm.ie development of a aettleunt, and to 
reschedule approximately two weeks later if necesaary. I have noc been told 
of a aettlement. 

Hearing is lll!SClllDULID Co: 

Dace: 
Tl.ma.: 
PlaCa: 

LKZ:Y 

NGVellbar 9, 1989 
9:00 All 
B.ooa 9A 
DEQ Office• . 
811 511 Sixt:h Avel'l\111 
Porcland, OR 97204 

Sincerely, 

llY~90l5 . 
cc: nforcement Section, DEQ 

Hazardous Waste Section, DEQ 
Yillamecte Valley Region, DEQ· 
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OEQ_.6 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

July 17, 1989 

CER,TIFIED MAIL P 882 474 936 

Herbert D. Rustrum, President 
Technical Images, Inc. 
2206 Mountain View Drive 
Newberg, OR 97132 

Re: DEQ v Technical Images, Inc. 
Case No. HY-WVR-89-86 

Formal hearing in this case is scheduled as follows: 

Date: 
Time: 
Place: 

September 14, 1989 
9:00 A.M. 
Room 9 A 
DEQ Offices 
811 SW Sixth Avenue 
Portland, OR 97204·1390 

In the meantime, you can pursue ~nformal discussions. 

To assist you to prepare for hearing, I have enclosed an information sheet 
and a copy of agency rules of practice and procedure. 

If Technical Images does not choose to be represented by an attorney, it 
should read and consider ORS 183.455, also enclosed. 

LKZ:y 
HY8698 
Enclosure t) .Lt£ 
cc: Enforcement Section, OEQn 

Sincerely, 

/ 

. ·,} c :::"? IV (...... 

Hazardous & Solid Waste Division, OEQ 
Willamette Valley. Region, DEQ 
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. TECHNICAL IMAGES, INC. 2206 MOUNTAIN VIEW ORIVE •NEWBERG, OREGON 97132 

"PRIDE IN PERFORMANCE" TELEPHONE 503-538-3175 
FAX 503-537-0404 

June 19, 1989 

Environmental Quality Commission 
AT'l'N: Hearinq Officer 
Sll s.w. Sixth Avenue 
Portland, Oreqon 97204 

Dear Sir, 

Technical Imaqes, Inc. requests a hearinq before the Environmental Quality 
Commision pursuant to ORS 466.190, reference "Notice of Violation and 
Compliance Order•, and "Assessment of Civil Penalty No. HW-WVR-e9-86". 

, 
Technical Imaqes, Inc. (T.I.) denies each and every findinq of fact and 
denies each and every violation as charqed, except as follows: 

REP: I. Pi*'i!'g'a 
l. Accepted 
2. As listed, these are inaccurate and misleadinq and con

sequently T.I. denies each and every findinq, except 
thAt it acknowledqes that it is a fully.requlated gen
erator and does generate hazardous wastes, although not 
as listed. 

3. T.I. accepts the fact that DEQ conducted an inspection 
at their facility. 

II. Vio1atioas 
Class I Violations ·are denied as alleqed. 
Class II Violations are denied as alleqed. 

III. Compliance Order 
T.I. requests that the Compliance Order be withdrawn. 

IV. Assessment of Civil Penalties 
T.I. requests that any and all Civil Penalties be withdrawn. 

v. Payment of Civil Penalty 
T,I. requests that if any penalty must be assessed, that a 
prolonqed period be granted for payment of any penalties. 

VI. Opportunity for Contested case Hearinq 
T.I. requests this opportunity to contest each and every charge. 

CIRCUIT BOARDS AND INSTRUMENT PANELS OF THE FINEST QUALITY 
PRODUCTION FABRICATION AND ANODIZING 

r_ rn 



Hearing Officer - Page 2 

Reasonings to answers are listed below: 

Technical Images had been" in full compliance of each and every regulation 
to the best of it's knowledge and had been working in close cooperation 
with regular contacts through DEQ's representative, Cynthia Parker, until 
she left her position with DEQ. During this time, T.I. had set up and 
executed very detailed procedures for handling waste, proper documentation 
and proper timing for shipment of any waste off site. ~n addition, T.I. 
had worked with Cynthia for proper arrangements with a "closure program" 
for testing and removal of any possible contaminated soil. This final
ization of the closure program had been handled by Russ Fetrow Engineer
ing. It is T.I.'s understanding that Cynthia had verbally accepted every
thing as done or submitted in this closure plan. This included a properly 
accepted "Emergency Contingency Plan• and "Employee Training Program• as 
well ~s other necessary elements of a good program. There were a few 
issues that we had asked Cynthia for clarification on or assistance with, 
such as the remaining dirt on hand. We had retained another consultant 
(Pegasus waste Management) who was reviewing all of our wastes. Upon their 
review, we still had 20 boxes of dirt awaiting disposition. It was their 
opinion that this dirt was not hazardous waste and should be put in the 
land fill. The proper documentation and dialogue had been handled by them 
with Cynthia. It :is T.I.'s understanding that Cynthia had given tentative 
concurrance with this.viewpoint, but had not actually given a written ap
proval. There was another area that I had asked for assistance with - this 
was waste fuse oil (which is basically just peanut oil). It is one of those 
gray areas. Is it a hazardous waste or just a waste? If just a waste, 
how is it best handled? We were reluctant to put it in waste stream dis
charge and had contacted Mcclary Colwnbia. They had determined it was 
not a hazardous waste, but had approved a profile for us to ship to them 
as non-regulated waste. Since non-regulated waste is not to go to a 
treatment area, we are in a •catch 22" situation. I had so advised Cynthia 
and asked for her assistance, prior to her leaving DEQ. At any point 

it is crucial to understand that these issues existed wpen Cynthia left. 

l. All procedures, plans, etc. had been verbally OK'd by Cynthia 
for the "closure program" and we did not realize that the 
closure plan was not finally approved unless in writing. She 
had not given written approval when she left DEQ's employment. 

2. 20 boxes of dirt were on site awaiting her final written ap
proval for landfill. The fuse oil was on site waiting her 
advise on proper procedure. 

3. T·.I. was advised by Cynthia that she was too busy with other 
projects of environmental concern. T.I.'s problem was not 
immediate and she would get back to us when she had more time. 
T.I. would just have to wait. 
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Hearing Officer - Page 3 

4. In fact, we 'did not know that Cynthia had even left DEQ until 
later when we were pressing for decisions. 

At a later time, I contacted Dave St. Louis (head of Willamette Area DEQ 
at Salem and Cynthia's supervisor) and asked what was going on and what 
should I do? He advised me that DEQ was going to put someone else on as 
our representative and that in the meantime we were just to sit tight and 
do nothing until someone from DEQ contacted us. I repeated "You mean we 
are to do nothing until someone from DEQ contacts us?" His answer was yes, 
even though he knew at the time that we had those open issues that needed 
decisions. 

As time went on, T.I. continued having serious financial problems and did 
the best that it could under some very trying situations. We had three 
different changes in our internal environmental control person, many changes 
in how each of these people operated, much cutback in employment and periods 
of layoffs. In effect, the circuit board department was barely able to 
exist. I, as president, had always tried to oversee the environmental part, 
making sure that proper procedures had been followed, etc. Unfortunately, 
I had bean partially disabled as a result of a heart attack and it does 
appear that I may have been misled into thinking that everything was better 
in this respect than was actually the case. It was just not humanly pos
siale for me to properly keep tabs on everything, struggle as we did, we 
still tried our very best to do the best job possible. 

There may be· some problems, but mostly these problems remaining are due to 
just misunderstanding, for example: 

l. There was a drum of MER that had an older date on it. When 
we checked into this situation, it was found out that this 
was the date we started to fill the drum and it was not full 
yet. Apparently we now know that the drum should have been 
kept at the area of accumulation. 

2: There were several drums of ferric chloride that were being 
accumulated for return to the supplier for recycling as pre
viously arranged for. 

3. There was a serious misunderstanding on the 24 tote bags of 
non-electroplated waste that had been treated and the related 
drums waiting to be treated. It was everyone's understanding 
that this was not classified as an electroplated waste until 
a technical session was held at Salem on April 27, 1989. At 
that time it was then ruled that this was an F006 waste and 
that the correct date of accumulation should be set at April 
27th. This was done th'e next working day. Obviously, if they 
had not been classified as a waste until April 27th, then 
certainly T.I. should not be in violation for this issue. 

When you consider that at the time of the inspection, T.I. had recently 
hired a new person to be in cha.rge of environmental issues and had just 
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Hearing Officer - Page 4 

recently been clearing up a lot of problems from former employees due to 
what the company had felt was a serious drug problem, creating all new 
people in the plating area (there are only 4 altogether). In addition, 
T.I, was trying to revamp the plating department and was quite torn up 
as a result. 

At any rate, it is our strong feeling that most, if not all, of the issues 
are just errors in how DEQ originally interpreted the situation and once 
properly reviewed, are really not violations at all. The citation should 
be withdrawn. In addition T.I. has worked closely with the inspector, got
ten better clarification on some issues and responded accordingly. It is 
our understanding that all issues have been taken care of properly and the 
only open issues are actually disposal of the dirt (which has now been 
classified as just that - dirt - not a waste) and the tote bags of F006 
waste. Both of these are in final stages of removal. 

It is our intention to provide a lot of additional information at the time 
of the hearing and to present this information which we have available 
regarding this whole case. 

In· addition to the.above request for. a Contested Case Hearing, T.I. re
quests an informal discussion to cover this citation and issues pertain
ing to it. 

Sincerely, 

,/// /~7 / /t./- -u~lw ,,.v 
Herbert o. Rustrum 
President 
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Department of Environmental Quality 'I' .. 
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.:.;"''"'°"' 811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Technical Images, Inc. 
c/o Herbert D. Rustrum, 
Registered Agent 
2206 Mountain View Drive 
Newberg, OR 97132 

JUN 7 1989 

CERTIFIED MAIL NO. P 194 974 185 

Re: Notice of Violation, Compliance 
Order, and Assessment of Civil 
Penalty No. HIJ-IJVR-89-86 

Enclosed is a Notice of Violation, Compliance Order, and Assessment of Civil 
Penalty relating to the March 7, 8, and 13, 1989, inspection by the 
Department of Environmental Quality at the Technical Images, Inc; facility 
in Newberg, Oregon. The Compliance Order and Civil Penalty Assessment are 
a result of hazardous wasta management violations identified during the 
inspection. Those·vtolations included the following: 

o Failure to comply with general inspection requirements;. 

o Storage of hazardous waste for more than 90 days; 

o Failure to comply with container management requirements; 

o Failure to comply with personnel training requirements; and 

o Failure to comply with contingency plan and emergency procedures 
requirements. 

The Department has issued Technical Images four Notices of Violation and 
Intent ·to Assess Civil Penalty since 1984. You have a history of repeated 
violations despite the Department's efforts to encourage your compliance 
with the Department's rules and regiilations. 

A civil penalty of up to $10,000 may be assessed for each day of each 
violation. I have set your penalty at a total of $16,000 for the 
violations cited in the enclosed notice. 

The penalty is due and payable to the Department. Appeal procedures are 
outlined within Section VI of the enclosed notice. If you fail to either 
pay or appear the penalty within 20 days, a Default Order and Judgment will 
be entered against you. 
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Technical Images, Inc. 
HW·\JVR-89-86 
Page 2 

The Department expects your cooperation and full compliance with Oregon's 
environmental regulations. We are prepared to assist you with questions 
regarding rule interpretation or the applicability of specific regulations 
to your facility. We expect you to comply with the hazardous waste 
regulations at all times. 

· Please be informed that you are liable for additional civil penalties if you 
violate the Compliance Order or if you have additional violations of the 
hazardous waste regulations. 

If you wish to discuss this matter, or if you believe there are mit:i.gating · ·• 
factors which the Department might not have considered in assessing the 
civil penalty, you may request an informal discussion by attaching your 
request to your appeal. Your request to discuss the matter with the 
Depar~nt will not waive your right to a contested case hearing. 

If you have any questions about this action, please contact Nancy Couch of 
the Department's Enforcement Section at our toll-free call-back number at 
l-800-452-4011. 

FH:nc:b 
G58536L 
Enclosure(s) 

Sincerely, 

~\\0-
Fred Hansen 
Director 

cc: U.S. Environmental Protection Agency 
Oregon Department of Justice 
Hazardous Wasta Section, DEQ 
Western States Hazardous Waste Project 
Willamette Valley Region, DEQ 
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l BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 

4 

5 

6 

7 

8 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

v. 

TECHNICAL IMAGES, INC., 
an Oregon corporation, 

Department, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION ANO 
COMPLIANCE ORDER, ANO 
ASSESSMENT OF CIVIL PENALTY 
NO. Hll-WVR-89-86 
YAMHILL COUNTY 

9 This Notice of Violation and Compliance Order is issued by the 

10 Department of Environmental Quality (Department or OEQ) pursuant to Oregon 

11 Revised Statutes (ORS) 466.190. 

12 I. FINDINGS 

13 1. Respondent Technical Images, Inc., an Oregon corporation, owns and 

14 operates a facility located in Newberg, Oregon. 

15 2. Respondent is a ~ully regulated generator and generates the 

16 following hazardous wastes: 

17 Methyl ethyl ketone from cleaning circuit boards,.• "FOOS" 

18 hazardous waste; 

19 Metals precipitation sludges from electroplating operations, a 

20 "F006" hazardous waste; 

21 Etchants and plating baths from the electroplating operations, a 

22 "D002" hazardous waste; 

23 Tin lead baths from the electroplating operations, a "D008" 

24 hazardous waste; and 

25 Contaminated soil from cleanup of past practices of outside 

26 storage, a "D008" hazardous waste. 
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3. Representatives of DEQ conducted a compliance inspection at 

L Respondent's facility on March 7, 8, and 13, 1989. 

3 II . VIOLATIONS 

4 Based upon the above noted inspection, Respondent has violated 

j provisions of' Oregon's hazardous waste laws and regulations applicable to 

6 the facility as· set forth and incorporated in OAR 340-100-002. Respondent 

7 has accumulated hazardous waste on-site without fully complying with these 

8 regulations and has committed the following violations: 

9 CLASS I Vl01ATIONS: 

10 l. Respondent violated 40 CFR 262.34(a)(2) by failing to clearly mark 

ll containers of hazardous waste accumulated on-site, with the date on which 

12 accumulation into those containers began. ·The following containers had no 

13 accumulation date: l, 3, 7B, Cl, C2, 9A, lOA, twency•five (25) fiberglass 

14 totes of F006 sludge and twelve (12) drums of F006 sludge in the metal 

15 precipitation area. The following containers had an accumulation date of 

·16 January 1989, but the date was not complete as to the day/month/year and the 

17 date was placed on the drums by Respondent on March 8, 1989: drums lB, 2B, 

18 4B, SB, SB, 9B, llB through 20B, 22B, 23B, 25B through 33B, 3A through 7A, 

19 three (3) unnumbered drums in the etch room. 

20 2. Respondent violated 40 CFR 262.34(a) and (b) in that Respondent 

21 accumulated hazardous waste on-site for more than 90 days immediately 

22 preceding March 7, 8, and 13, 1989, without either first obtaining a 

23 hazardous waste storage facility permit, or having interim status as a 

24 hazardous waste storage facility. Twenty (20) wooden bins of 0008 hazardous 

25 waste had accumulation dates of 4/28/86 and 4/24/86; twenty-five (25) 

26 fiberglass totes of F006 hazardous waste had no accumulation date marked on 
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l them; drums C3 and C4 were dated 8/5/88; an unnumbered drum in the hazardous 

2 waste storage area was dated 8/8/88;_ drum 2 was dated 6/3/87; drum 6 was 

3 dated 8/8/88; an unnumbered drum in the metal precipitation area was dated 

4 8/9/88; drum 60 was dated 8/9/88 and drums lOB and 21B were dated 11/14/88 .. 

5 3. Respondent violated 40 CFR 262.34(a)(3) by systematically failing 

6 to clearly mark containers of hazardous waste being accumulated on-site with 

7 the words "Hazardous Waste•. Respondent failed to mark the following 

8 containers with the words "Hazardous Waste•: twenty-five (25) fiberglass 

9 totes of F006 sludge on-site, drums 9A, lOA, Cl, C2, and twelve (12) drums 

10 in the metal precipitation area. 

11 CI.ASS rr VIO[.:\TION$: 

12 4. Respondent violated 40 CFR 262.34(a)(4) by failing to have an 

13 adequate contingency plan for Respondent·· s Facilicy as required by 40 CFR 

14 265.52, 265.53, and 265.54, and failed to comply with emergency coordinator 

15 and emergency procedures as required by 40 CFR 265.55 and 265.56. 

16 5. Respondent violated 40 CFR 262.34(a)(4) by accumulating hazardous 

17 waste on-site, without writing and implementing a personnel training program 

18 for hazardous waste as required by 40 CFR 265.16. 

19 III. COMPLIANCE ORDER 

20 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby 

21 ORDERED TO.: 

22 1. Immediately initiate actions necessary to correct all of the above 

23 cited violations and come into full compliance with Oregon's hazardous waste laws. 

24 2. Witpin 30 days of receipt of this Order, correct violations l and 3. 

25 3. Within 60 days of receipt of this Order, correction violations 2, 4 

26 and 5. 
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1 4. Within 60 days of receipt of this Order, submit written 

2 documentation which demonstrates Respondent's full compliance with this Order. 

3 IV. ASSESSMENT OF CIVIL PENALTIES 

4 The Director imposes civil penalties for the following violations cited 

5 in Section II: 

6 

7 

8 

Violation 

1 
2 
3 

Penalty Amount 

4,000 
8,000 
4,000 

9 Respondent's total civil penalty is $16,000. 

10 The findings and determination of Respondent's civil penalty pursuant to 

11 OAR 340-12-045 are attached and incorporated as Exhibit(s) No. 1 through 3. 

12 V. PAYMENT. OF CIVIL PENALTY 

13 The total penalty is now due and payable. Respondent's check or money 

14 order in the a.mount of $16 •. 000 should be made payable to •state Treasurer, 

15 State of Oregon• and ·sent to the Business Office, Department of Environmental 

16 Quality,- 811 s.v. 'sixth Avenue, Portland, Oregon 97204. 

17 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

18 This Notice of Violation and Compliance Order shall become final unless, 

19 within 20 days of issuance of this Notice and Order, Respondent requests a 

20 hearing before the Environmental Quality Commission (Commission) pursuant to 

21 ORS 466.190. The request must be made in writing and must be received by the 

22 Commission's hearings officer within twenty (20) days from the date of mailing 

23 of this Notice (or if not mailed, the date of personal service), and must be 

24 accompanied by a written "Answer" to the allegations contained in this Notice. 

25 In the written "Answer", Respondent shall admit or deny each allegation.of fact 

26 contained in this Notice and Respondent shall affirmatively allege any and all 
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l affirmative claims or defenses that Respondent may have and the reasoning in 

2 support thereof. Except for good cause shown: 

3 1. Factual matters not controverted shall be presumed admitted; 

4 2. Failure to raise a claim or defense shall be presumed to be a waiver 

5 of such claim or defense; 

6 3. New matters alleged in the "Answer" shall be presumed to be denied 

7 unless admitted in subsequent pleading or stipulation by the Department or 

8 Commission. 

9 Send the request for hearing and "Answer" to the: Hearings Officer, 

10 Environmental Quality Commission, 811 S.Y. Sixth Avenue, Portland, Oregon 

11 97204. Following receipt of a request for hearing and an "Answer", Respondent 

12 will be notified of the date, time and place of the hearing. If Respondent 

13 fails to file a timely request for hearing or "Answer•, the Order shall become 

14 a final and enforceable order of the Environmental Quality Commission by 

15 operation of law without any further action or proceeding. If the Order 
. 

16 becomes final by operation of law,. the right to judicial review, if any, is 

17 outlined within ORS 466.190(5). 

18 Failure to appear at a scheduled_ hearing or meet a required deadline, may 

19 result in a dismissal of the contested case. 

20 VII. CONSEQUENCES OF ADDITIONAL VIOIATIONS 

21 · If violations continue or recur, or if Respondent fails to comply with 

22 the Compliance Order, the Department may _impose additional civil penalties. 

23 

JUN 7 1989 
26 Date Fred Hansen, Director 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION NO: 

CLASSIFICAIION: 

MAGNITUDE: 

1. (failure to clearly mark the date upon which each period of 
accumulation began on each container) 

The violation is a Class I violation pursuant to OAR 340-12-
068(l)(w). 

The magnitude of the violation is moderate. Approximately 19, 55-
gallon drums, and 25 fiberglass totes had no accumulation date. 
In addition, approximately 3-5, 55-gallon drums were marked with an 
incomplete accumulation date. 

CIVIL PENALTY FORM!JLA: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxBP)(P+H+E+o+R+c)J. 

"BP" is the base penal1;y which is $2,500 for a Class I, moderate magnitude violation 
in the matrix listed in OAR 340-12-042(1). 

•p• is Respondent's prior violation(s) and receives a value of 0, as the Respondent 
has no prior violations as defined in OAR 340-12-030(ll). 

"H" is the paat history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as the 
Respondent has no prior violations as defined in OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of 0, as there is 
insufficient information. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as this 
was repeated. 

"R" is the cause of the violation and receives a value of 6, as Respondent knew or 
should have known to clearly mark the accumulation date on each container. On 
January 8, 1986 and June 23, 1986, Respondent was issued a Notice of Intent to 
Assess Civil Penalty for failing to mark the accumulation date on containers of 
hazardous waste. 

·c• is Respondent's cooperativeness in correcting the violation and receives a value 
of -2 in that Respondent was cooperative. 

?ENALTY GALcuI.ATION: 

?enalty - BP+[(.lxBP) (P+H+E+O+R+C)] 
$2,500 + [(.lx2,500) (0+0+0+2+6-2)] 

- $2,500 + [(250)(6)] 
$2. 500 + 1' 500 

- $4,000 

G8536El (TECHNICAL IMAGES, INC.) 1 -
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EXHIRIT 2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOL\ TI ON NO: 2 (failure to ship hazardous waste off-site within the 90-day 
accumulat'ion period) 

ClASSIF!CATlON: The violation is a Class I violation pursuant to OAR 340-12-
068(c). 

MAGNITUDE: The magnitude of the violation is major. Respondent has been 
accumulating hazardous waste on-site in approximately 54 
containers with accumulation dates dating as far beck as April 24, 
1986. 

qVIL PENALTY FORMlJLA: The formula for determining the amount of penalty of each 
violation is: RP+[(.lxRP)(P+H+E+o+R+C)j. 

"BP" is the base penalty which is $5,000 for a Class I, major magnitude violation in 
the matrix listed in OAR 340-12-042(1). 

•p• is Respondent's prior violation(s) and receives a value of 0, as Respondent has 
no prior violations as defined in OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of o," as Respondent 
has no prior violations as defined in OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of 0, as there is 
insufficient information. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as this 
was repeated. 

"R" is the cause of the violation and receives a value of 6, as Respondent knew or 
should have known that it is unlawful to store hazardous waste for more than 90 

·days without a permit. On January 24, 1984, October 26, 1984, January 8, 1986 
and June 23, 1986, Respondent was issued a Notice of Intent to Assess Civil 
Penalty for storing hazardous waste on-site longer than 90 days without a permit. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value 
of -2 as Respondent was cooperative. 

PENALTY CALCULATION: 

Penalty - BP+[(.lxRP) (P+H+E+O+R+C)] 
$5,000 + [(.lx5,000) (0+0+0+2+6-2)] 
$5,000 + [(500)(6)] 
$5,000 + 3,000 
$8,000 
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EXHIBIT 3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-04S 

VIOV.TION NO: 

CLASSIFICATION: 

!'.!..GNITUDE: 

3 (systematic failure to follow container labeling requirements) 

The violation is a Class I violation pursuant to OAR 340-l2-
068(u). 

The magnitude of the violation is moderate. Respondent failed to 
mark approximately 25 fiberglass totes and 16, SS-gallon· drums of 
hazardous waste with the words "Hazardous Waste". 

CIVIL PENALIY .fORMUL\: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxBP)(P+H+E+o+R+c)]. 

"BP" is the base penalty which is $2,500 for a Class I moderate magnitude violation in 
the matrix listed in OAR 340-12-042(1). 

•p• is Respondent's prior violation(s) and receives a value of 0, as Respondent has 
no prior violations as defined by OAR 340-12-030(13). 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as Respondent 
has· no prior violations as defined by OAR 340-12-030(13). 

"E" is the economic condition of Respondent and receives a value of·O, as there is 
insufficient information. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as this 
was repeated. 

"R" is the cause of the violation and receives a value of 6, as Respondent knew 
or should have known to mark each container with the words "Hazardous Waste". 
On October 26, 1984, Respondent was issued a Notice of Intent to Assess Civil 
Penalty for failing to mark the words "Hazardous Waste• on all containers which 
contained hazardous waste. 

•c• is Respondent's cooperativeness in correcting the violation and receives a value 
of -2, as Respondent was cooperative. 

PENALTY CALCULATION: 

Penalty - BP+[(.lxBP) (P+H+E+O+R+C)] 
- $2,500 + [(.lx2,SOO) (0+0+0+2+6-2)] 
- $2,500 + [(250)(6)] 
- $2,500 + l,SOO 
- $4,000 
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NEIL GOLDSCHMIDT 
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'10: 

Environmental Quality Commission 
81 rsw SIXTH AVENUE. PORTLAND, OR 97204 PHONE (503) 229-5696 

EnvircnmentaJ. Quality rymni ssicn l:WIE: January 19·, 1990 

FR:H: Director 

sum: Request for ~ of Settlement .l\gzeement: in case No.HW-WVR-89-104, 
COlunilia Helic:cpters, Inc. . ' 

Respon::lent COlunilia Helic:cpters, Inc. is an. 112\A approvei ai=aft repair station. 
Respon::lent is a l~ an:l transporter well utilizes helic:cpters for its operations. 
'!hose helic:cpters are repaiied an:l maintained by Respax:lent's facility in Aurora, 
oi:e;µ1. on J'IJne 29, 1989, DEX2 assessed a $4, 700 civil penalty against Respotx:lent:· for 
violations of the Department:' s hazai:dcus waste management: i:egulations. Specifically, 
Respon::lent failed to cxn:luct: hazarckAls waste det:eminations en all wastes generated, 
an:l. failed to date c:ontainei:s with acnm11Jaticn dates. on July 18, 1989, Respon::lent 
filed a ccnt:ested case hearin; request with the onnissicn's ~ officer an:l. a 
request for an infoi:ml :meet::in;J with the Department:. 

on AJJgust: 2, 1989, the Department: met with Respon::lent. 'llle Department: granted 
Respon::lent's request for additional time to fully ccuply with. the Department's 
~liance order an:l. sul::mit: further dccllment:ation :rela~ to the cited violations. 
After fUrther :review of this case, the Department: ;ecc:mnems dlan3'in:J the magnitude of 
Violation #1. (Exhibit 1 - Failure to ccn::l1lct hazardals waste det:ei:mina.tions on all . 
wastes generated) fl:an a Class I mcderate to a Class I minor violation. 'llle 
Department originally cited Respon::lent for failure to characterize small am:runts of 
waste oil, media paint strippilg, wastewater an:l. wastewater treatment: sludge. 'lllese 
materials TNeJ:e han::lled in an envircnmentally safe manner. Respon::lent subsequently 
denDnstra.ted thraJgh knowledge of pi:cx::ess that the waste oil an:l. waste media were non
hazardous waste. Respon::lent believes the amount of sludge in the bottom of the 
treatment tank to be de :min:il!lis. While the Department maintains these are violations 
of the hazardous waste management: :rules, the Department: agrees that after =nsidering 
the above infoi:mation, the violation should be a minor magnitude rather than a major 
magnitude. 

Based upon this :reccmren::led dlan3'e, the original $4, 700 civil penalty is recalculated 
to $2,600. on November 21, 1989, Respon::lent ag.reed to accept a settlement of this 
contested case in the amcunt: of $2, 600. Respon::lent signed an:l. :retunled the attached 
Stipulation an:l. Final OJ:der an:l. enclosed a check for $2, 600, which is beilg held by 
the Department pen:ling :resolution of this case. 

'llle civil penalty assessnent action, settlement cor:respoOOence, an:l. the proposed 
stipulation an:l. Final OJ:der are attached for yoor :review an:l. consideration. · 
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I believe the circumstances of RespcOOent's violation justify a mitigation of the 
penalcy to $2,600. I re:"•••erd CamJissi.on approval Of this settlement proposal. If 
you agree, please sign an:l date stipllation an:l Final Order No. HW-WVR-89-104. 

Attac:hments 
Nancy L. Hegan . 
229-6610 
["lerymlber 15, 1989 

Fred Hansen 
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1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STIPULATION AND FINAL ORDER 
No. HW·WVR-89-104 

4 MARION COUNTY 
Department, 

5 
v. 

6 

7 COLUMBIA HELICOPTERS, INC., 

8 Respondent. 

9 WHEREAS: 

10 1. On June 29, 1989, the Department of Environmental Quality 

11 (Department) filed with the Environmental Quality Comml.ssion (Commission) a 

12 Notice of Assessment of Civil Penalty in Case No. HW-WVR-89-104, against 

13 Columbia Helicopters, Inc. (Respondent), assessing a total $4,700 civil 

14 penalty upon Respondent ($3,500 for violation no. 1 and $1,200 for violation 

15 no. 2). 

16 2. On July 18, 1989, the Respondent filed a request for hearing and 

17 answer to the Notice referred to in Paragraph 1 above. 

18 3. The parties wish to compromise and settle the civil penalty 

19 referred to in Paragraph 1 above on the following terms. 

20 NOW THEREFORE, in consideration of the mutual covenants and agreements 

21 of the parties hereto, it is stipulated and agreed that: 

22 I 

23 Respondent hereby waives any and all objections it may have: to the 

24 form, content, manner of service and timeliness of the Notice referred to in 

25 Paragraph 1 above; to a contested case hearing thereon and judicial review, 

26 thereof; and to service of a copy of this stipulated final order, which 
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1 order shall be effective upon signing by or on behalf of the Commission. 

2 II 

3 Respondent admits each and every fact and violation alleged in the 

4 Notice referred to in Paragraph 1 above, except that Respondent neither 

5 admits nor denies the allegation alleged in v.iolation 5. a) of the Notice. 

6 The parties agree that the magnitude of violation 1 (Exhibit 1 - failure to 

.7 conduct a hazardous waste determinations on all wastes generated.) is.minor 

8 rather than moderate. Based upon this change, the civil penalty 

9 determination for violation no. 1 in Exhibit 1 of the Notice changes from 

10 $3,500 to the following: 

11 Penalty - BP+ [(.lxBP) (P+H+E+o+R+C)] 
- $1,000 + [(.lxl,000) (O+o+o+2+2+0)] 

12 $1,400 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The $1,200 civi.l penalty for violation no. 2 remains the same. The 

total civil penalty is $2,600, $1,400 for violation no. 1 and $1,200 for 

violation no. 2. 

III 

Subject to approval by the Commission, the parties agree to a 

mitigation of the $4,700 civil penalty to $2,600. 

IV 

The Department hereby waives its claim to interest on the penalty from 

the date of Notice referred to in Paragraph 1 above through the.date which 

the order is signed below. 

Ill 

Ill 

Ill 
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1 v 

2 The Commission shall enter a final order: 

3 A. Finding that each and every fact and violation alleged in the 

4 Notice referred to in Paragraph 1 above occurred. 

5 B. Imposing upon Respondent a civil penalty of $2,600 for the 

6 violation cited in the Notice referred to in Paragraph 1 above, plus 

7 interest from the date which the order is signed below until .Paid in full. 

8 C. Finding that the Department and Commission have satisfied all the 

9 requirements of law and the mitigation herein is consistent with public 

10 health and safety and is in the public interest. 

11 

12 December 13 1989 
Date 

13 

14 

DEC O 6 1989 
15 

Date 

RESPONDENT /,.--f_ 
COLU~BIA H~Ic;orTE~l_?_tJF· 

By : --- --· :o-.'-...::-- - ___ _. - .___,, ~ ,_ -...__ - "" '--"-

(Name Wes Lematta 
(Title President 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

~\)Q~ 
Fred Hansen 

16 Director 

17 FINAL ORDER 

18 IT rs. so ORDERED: 
ENVIRONMENTAL QUALITY 

19 
I - I'! - f o ~ 

20 

21 

~P. Hutchison, Jr., Chai 

Erner~~ 
Date 

Date 
22 

23 Date 

24 
Date / Pisars 

25 

26 Date William Wessinger, Member 
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2 The Commission shall enter a final order: 

3 A. Finding that each and every fact and violation alleged n the 

4 Notice referred to in Paragraph 1 above occurred. 

5 B. Imposing upon Respondent a civil penalty of $2, 0 for the 

6 violation cited in the Notice referred to in Paragrap 1 above, plus 

7 interest from the date which the order is signed be ow until paid in full. 

8 C. Finding that the Department and .Commiss n have satisfied all the 

9 requirements of law and the mitigation herein s consistent with public 

10 health and safety and is in the public inte st. 

11 

12 December 13, 1989 
Date 

13 

15 
DEC o 6 1989 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

1w.'-)•LW= 
Fred Hansen 

14 

Date 
16 Director 

17 FINAL ORDER 

18 IT IS SO ORDERED: 
ENVIRONMENTAL QUALITY COMMISSION 

19 

20 Date William P. Hutchison, Jr., Chairman 

21 
Date Emery N. Castle, Member 

22 

23 Date Henry C. Lorenzen, Member 

24 
Date Genevieve Pisarski Sage, Member 

25 

26 Dat William Wessinger, Member 
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Department of Environmental Quality 

· •. ..,, 811 SW SIXTH AVENUE. PORTLAND, OREGON 97204-1390 PHONE (503) ~29-5696 
·-·::. 

Columbia Helicopters·, Inc. 
c/o Richard H. Humphreys, Jr. 
Attorney at Law 
P.O. Box 3500 
Portland, Oregon 97208 

Dear Mr. Humphreys: 

December 6, 1989 

RE: Columbia Helicopters, Inc. 
case No. HW-WVR-89-104 
Revision to proposed 
Stipulation and Final 
Order 
Marion County 

The Department's attorney, Larry Edelman, informed me that you 
were concerned about liability of Violation No. 5.a) of the Noticr 
in Case No. HW-WVR-89-184 because of your client's pending case 
with the Environmental Protection Agency. Your client agreed to 
admit to all the violations alleged in the Notice, except for 
Violation No. 5.a). I have enclosed a revised Order for your 
review and your client's signature. The Order has been revised to 
state that Respondent neither admits nor denies that violation. 
Please return the signed document and a check made payable to the 
"State Treasurer, State of Oregon" to me as soon as possible, as I 
am scheduling the proposed settlement for consideration by the 
Environmental Quality Commission (EQC) at its January 1990 
meeting. 

If you have any questions, please contact Nancy Hogan of the 
Department's Enforcement Section at (503) 229-6610. 

cc: 

sincerely, 

~~ 
Fred Hansen 
Director 

Hazardous Waste Facilities Management Section,DEQ 
Willamette Valley Region, DEQ 
Larry Edelman, Oregon Department of Justice 
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Department of Environmental Quality 

811 SW SIXTH AVENUE, PORTLAND. OREGON 97204-1390 PHONE (503) 229-5696 
. : , ..... :~ 

Columbia Helicopters, Inc. 
c/o Richard H. Humphreys, Jr. 
Attorney at Law 
P.O. Box 3500 
Portland, OR 97208 

DEC 0 4 1989 

Re: DEQ v. Columbia Helicopters, Inc. 

Dear Mr. Humphreys: 

Case No. HY-WVR-89-104 
Marion County 

The proposed Stipulation and Final Order that was negotiated between the. 
Department and your client, Columbia Helicopters,. Inc., which recommends 
mitigation of the $4,700 civil penalty assessed in Case No. HY-WVR-89-104 to 
$2,600, is enclosed for your review and your client's signature. Please 
return the signed document and a check msde payable to the •state Treasurer, 
State of Oregon• to me· by no later than December 11, 1989. I will then 
schedule the proposed settlement for consideration by the Environmental 
Quality Commission (EQC) at its January 1990 meeting. I will send you a 
copy of the fully executed docuinent if approved by the EQC. 

If you have any questions, please contact Nancy Hogan of the Department's 
Enforcement Section at (503) 229-6610. · 

H:\GB9159Ll 
Enclosure(s) 

Sincerely, 

~\~ 
Fred Hansen 
Director 

cc: Hazardous Waste Facilities Management Section, DEQ 
· Willamette Valley Region, DEQ 

Larry Edelman, Oregon Department of Justice 
Environmental Protection Agency 
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Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Richard H. Humphreys, Jr. 
General Counsel 
Columbia Helicopters, Inc. 
P.O. Box 3500 
Portland, OR 97208 

November 2, 1989 

CERTIFIED MAIL P 882 467 667 

Larry Edelman, Assistant Attorney General 
Department of·Justice 
1515 SW 5th Avenue 
Suite 410 
Portland, OR 97201 

This case is schedUled ·as follows: 

Date: 
Time: 

Re: DEQ v CglJimbia Halisopters. Inc. 
No. HW·WVR-89-104 

November 28,·1989 
9:00 AM 

Place: . Room 9A 
DEQ Headquarters 
811 SW Sixth Avenue 
Portland, Oregon 97204 

I have enclosed a 
information sheet 
questions, please 

copy of agency rules of practice and procedure and an 
to assist you to prepare for hearing. If you have any 
call me at 229-5383. 

LKZ:y 
HY9014 
.Enclosures 
cc: Enforcement Section, DEQ 

Hazardous Waste Section, DEQ 
Willamette Valley Region, DEQ 

Sincerely, 
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Department of Environmental Quality 
'.:;. :;:;.~SCH'-!!CT 

:;.:.;.;;1',C,lt 
811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE \503) 229-5696 

Columbia Helicopters, Inc. 
Richard H. Humphreys, Jr. 
General Counsel 
P.O. Box 3500 
Portland, OR 97208 

Dear Mr. Humphreys: 

August 9, 1989 

Re: Notice of Violation, Compliance 
Order, and Assessment of Civil 
Penalty, No; HY-WVR-89-104 . 
DEQ v. Columbia Helicopters, Inc. 

In response to your letter dated August 4, 1989 and Mr. Herbert Kluth's letter 
dated August 7, 1989, requesting an additional 30 days to correct the 
violations cited in the Compliance Order in the above-referenced case, the 
Department hereby grants Columbia Helicopters,· Inc. an additional 30 days from 
the data of this letter to correct the violations listed in the Compliance 
Order. The Department does not intend to inspect Columbia Helicopters, Inc. 
during that 30-day extension period to ascertain compliance with the Order. 
However, we expect the Order requirements to be completed on or before 
September 8, 1989. 

The Department looks forward to your cooperation. If you have any questions, 
please call me at 229-6232. 

VAK:nc:b 
GB8803 

Sincerely, 

Van Kollias 
Enforcement Manager 
Regional Operations 

cc: Larry Edelman, Department of Justice 
Hazardous Waste Section, DEQ 
Willamette Valley 'Region, DEQ 
Linda Zucker, Hearings Officer, EQC 
Herbert Kluth, Hazardous Waste Manager, Columbia Helicopters, Inc. 
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Department of Environmental Quality 
311 SW 6th Ave. 
Portland, OR. 97204-1390 ·~ 

Attn: Nancy Couch 
Enforcement Section 

RE: HW-WVR-89-104 

Dear Ms. Couch: 

COLUMBIA HELICOPTERS, INC. 

August 4, 1989 

Per our meeting of August 2, 1989, this will confirm our request 
for an additional thirty (30) days time regarding the compliance 
order period to correct. Since we had appealed the order, it seemed 
axiomatic that the period of time to correct would be stayed pending 
resolution of the appeal. As I understand the Department's position, 
lodging an appeal does not stay the correction period. It would 
be helpful if you notified people of that position at the outset. 

I found the informal meeting less than helpful, given the Department's 
attitude that the only issues to be looked at were whether or not 
the Department made a glaring error. The only party to benefit 
would be the Department, saving themselves looking like fools in 
front· of the Commission. If there is to be no room to negotiate, 
I would not participate in such a meeting again unless the only 
charge was obviously false. 

On the off-hand chance that there may be some reconsideration of 
the Department's position, I would like to reiterate that the violations 
seemed to me to be extremely technical. We have a moderate class 
I violation for apparently not stating the obvious: our waste oil 
comes out of our trucks - I'm still not sure what violation occurred. 
And for not analyzing less than a handful of - did anyone ever 
agree if it was sludge, sediment or just stuff - material that 

MAILING ADDRESS: PO. Box 3500 Portland, Oregon 97208 LOCATION: Aurora Airport Aurora, Oregon 

TELEPHONE: 503/657·1111 5031678-1222 FAX: (503) 678-5841 TELEX: 36·0307 
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Department of Environmental Quality 
August 4, 1989 
Page Two 

accumulated over two years in a process DEQ approved we use. And 
for not sending out for analysis some plastic beading material 
with paint residue. And a minor Class 1 violation for mistakenly 
moving satellite collection drums to a holding area. For this 
we get a fine of $4,700.00. 

1 find this extremely harsh. At any rate, we would appreciate 
a second look at the situation. Perhaps there is room to negotiate 
an equitable resolution without resort to a formal hearing. 

RHH:slc 
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Department of Environmental Quality 
811 S.W. 6th Ave. 
Portland, OR. 97204-1390 

COLUMBIA HELICOPTERS, INC. 

July 18, 1989 

RE: REQUEST FOR HEARING AND ANSWER TO NOTICE OF 
VIOLATION NO. HW-WVR-89-104 

Enclosed please find our request for hearing and answer to the 
above referenced matter. We believe it would be beneficial to 
meet with the Department regarding these allegations as it appears 
to us there is confusion regarding several alleged violations and 
a meeting may clear these problems up. Please advise. 

RHH:slc 
Encl. 

truly, 

MAILING ADDRESS: P.O. Box 3500 Portland. Oregon 97208 LOCATION: Aurora Airport Aurora, Oregon 

TELEPHONE: 503/657-1111 503/678-1222 FAX: (503) 678-5841 TELEX: 36-0307 
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Department of Environmental Quality 
811 S.W. 6th Ave. 
Portland, OR. 97204 

Attn: Hearings Office, EQC 

COLUMBIA HELICOPTERS, INC. 

July 18, 1989 

RE: NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT 
·op CIVIL PENALTY NO. HW-WVR-89-104 . 

We request a hearing before the. Environmental Quality Commission 
regarding the above referenced matter. 

In answer to the allegations contained in the Notice of Violation 
we state the following: 

1. We admit we are an Oregon corporation and are the owners of 
property located at the north end of the Aurora State Airport 
in Marion County, Oregon. 

z . 
3. 

4. 

5 • 

We 

We 

We 

We 

admit 

admit 

admit 

admit 

finding IZ. 

finding '3. 
finding t4. 

finding I 5. 

6. We do not know what "Media slurry waste" is being alleged in 
finding #6 and therefor deny same. 

7. The first Class I violation, failure to conduct hazardous 
waste determinations is so general we cannot respond and 
therefor deny the same. 

8. The second Class I violation, failure to clearly mark 
containers of hazardous waste, we admit. This violation 
occured as a result of unfamiliarity with the technical 
requirements of the code. Had the drums which were misdated 
remained in the appropriate satellite collection areas,· no 
violation would have occurred. 

MAILING ADDRESS: P.O. Box 3500 Portland, Oregon 97208 l..OCATION: Aurora Airporl Aurora. Oregon 

TELEPHONE: 503.657-1111 5031678-1222 FAX: (503) 678-5841 TELEX: 36-0307 
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Department of Environmental Quality 
July 18, 1989 
Page two 

9. The first Class II viola.tion, failure to mark a container 
with the words "Hazardous Waste", we admit one tank did not 
carry the proper label. This was immediately corrected upon 
receipt of the initial Notice of Violation received June S, 
1989. 

10. The second Class II violation, denying access to a 
representative of the Department on June 12, 1989, we deny. 
On June 12, 1989, three representatives from the Willamette 
Valley Region arrived unannounced and requested to make an 
inspection. Mr. Herb Kluth of Columbia met with the 
representatives and told them he was involved with other 
matters and would not be available that day to meet with 
them. When asked if he was denying them access he said of 
course not, but he was engaged in other pressing business and 
did not have time to answer questions or conduct a walk 
around tour. He asked them to call back for another time. 
The representatives left, called the following day and a time 
was set on June 14, 1989 when Mr. Kluth met with the 
representatives and spent several hours with them. 

11. The third Class II violation, part (a), incorrectly 
characterizing Turco paint stripping waste as a 
characteristic waste D007 without first determining if it was 
a listed waste, we deny. The violation is confusing 
different materials we utilize and we cannot respond to the 
violation as it is worded. 

12. The third Class II violation, part (b), labeling the "Media 
slurry waste 'Hazardous Waste' but failing to determine 
whether it was a listed hazardous waste or characteristic 
waste'', we have no idea what this refers to. We utilize a 
plastic media paint stripping method which does not leave a 
"slurry". 

13. The fourth Class II violation, part (a), accumulating 
hazardous waste on-site for more than 90 days without a 
permit specifically ~ drum of Freon TCM and a drum of 
acetone, we admit. However, as with the answer to the first 
Class I violation, these were accumulation drums and had they 
been left at the satellite accumulation area, no violation 
would have occurred. 

14. The fourth Class II violation, part (b), accumulating 
hazardous waste for more than 90 days in a storage tank, we 
deny. The tank is part of a DEQ approved method of boiling 
off waste water from- an etch and alodine treatment. The DEQ 
approved this method in 1987. 

D-14 



Department of Environmental Quality 
July 18, 1989 
Page three 

The inspection which led to this notice of violation and 
assessment of civil penalties was conducted in August, 1988. We 
were not informed of any violations until we received a notice of 
violation from the Willamette Valley Region on June 5, 1989. No 
penalties were proposed for the violations listed. Some of the 
violations included in that notice were simply incorrect. Some 
had inaccurate descriptions of the methods utilized here. We 
responded to that notice of violation on June 23, 1989. A follow
up inspection was made on June 27, 1989. The instant notice of 
violation.and assessment of penalties was issued June 29, 1989 and 
served on us July 3, 1989. It is fairly obvious that our response 
to the original notice of violation was not even considered. 
Assessment of penalties in such a case·seems totally unwarranted. 

RHH:slc 
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Department of Environmental Quality 
NEIL GOlOSCHMIDT 

GC~il'INOR 
811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Columbia Helicopters, Inc. 
c/o C T Corporation System 
Registered Agent 
800 Pacific Building 
Portland, OR 97204 

~N 2 9 1989 

CERTIFIED MAIL NO. P 882 467 598 

Re: Notice of Violation, Compliance 
Order, and Assessment of Civil 
Penalty No. HW-WVR-89-104 

Enclosed is a Notice of Violation, Compliance Order, and Assessment of Civil 
Penalty relating to t:he August 15, 1988 joint inspection by t:he 
Environmental Protection Agency and t:he Department of Environmental Quality 
at the Columbia Helicopters, Inc.'s (CHI) facility in Aurora, Oregon. 

(.'11t. On June 12, 1989, representatives of t:he Department visited CHI for purposes 
'.:..ill of updating t:he August, 1988 inspection and was denied access. CHI and the 

Department agreed upon a later date for conducting the inspection. On 

·-· 

June 27, 1989, Gil Hargreaves and John Taylor of t:he Department conducted a 
follow-up inspection at CHI. The Compliance Order and Civil Penalty 
Assessment are a result of hazardous waste management violations identified 
during those inspections. Those violations included the following: 

o Storage of hazardous waste for more than 90 days; 

o Fai-lure to comply with container management requirements; and 

o Failure to conduct hazardous waste determinations on all 
generated wastes. 

A civil penalty of up to $10,000 may be assessed for each day of each 
violation. I have set your penalty at a total of $4,700 for the violations 
cited in the enclosed notice. 

The penalty is due and payable to the Department. 
outlined within Section VI of the enclosed notice. 
pay or appeal the penalty within 20 days, a Default 
be entered against you. 

Appeal procedures are 
If you fail to either 
Order and Judgment will 

The Department expects your cooperation and full compliance with Oregon's 
environmental regulations. We are prepared to assist you.with questions 
regarding rule interpretation or the applicability of specific regulat_ions 
to your facility. We expect you to comply with the hazardous waste 
regulations at all times. 
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Columbia Helicopters, Inc. 
c/o C T Corporation Systems. 
HW-WVR-89-104 
Page 2 

Please be informed that you are liable for additional civil penalties if you 
violate the Compliance Order or if you have additional violations of the 
hazardous waste regulations. 

If you wish to discuss this matter, or if you believe there are mitigating 
factors which the Department might not hava considered in assessing the 
civil penalty, you may request an informal discussion by attaching your 
request to your appeal. Your request to discuss the matter with the 
Department will not waive your right to a contested case hearing. 

If you have any questions about this action , please contact Nancy Couch of 
the Department's Enforcement Section at.our toll-free call-back number at 
1-800-452-4011. 

FH:nc:b 
GB8625L 
Enclosure(s) 

Sincerely, 

~~~ 
Fred Hansen 
Director 

cc: U.S. Environmental Protection Agency 
Oregon Department of Justice 
Hazardous Wasta Section, DEQ 
Western States Hazardous Waste Project 
Willamette Valley Region, DEQ 
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3 

' . . 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
4 OF THE STATE OF OREGON, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION AND 
COMPLIANCE ORDER , AND 
ASSESSMENT OF CIVIL PENALTY 
NO. HIJ-WVR-89-104 5 Department, 

v. MARION COUNTY 
6 

COLUMBIA HELICOPTERS, INC., 
7 an Oregon corporation, 

8 Respondent. 

9 This Notice of Violation and Compliance Order is issued by the .. 

10 Department of Environmental Quality (Department or DEQ) pursuant to Oregon 

11 Revised Statutes (ORS) 466.190. 

12 I. FINDINGS 

13 1. Respondent Columbia Helicopters, Inc., an Oregon corporation, 

14 owns and operates a facility located in Aurora, Oregon. 

15 2. Respondent is a generator of hazardous waste, ORD 009673609, and 

16 generates or has generated the following hazardous wastes: 

17 1,1,1 trichloroethane, a degreaser, a "F001" hazardous waste; 

18 Freon TF, Freon TCM used to degrease in the hydraulic shop, "F001" 
hazardous wastes; 

19 

20 

21 

22 

23 

24 

25 

26 Ill 

Acetone (paint thinner) used for cleaning equipment, a "F003" 
hazardous waste; 

Acids and caustics used for cleaning motor parts, "0002" hazardous 
wastes; 

Waste methylene chloride mixture rinse waters from paint stripping 
and wash down process of small parts, "F002" and "D007" hazardous 
wastes; 

Waste methylene chloride mixture from paint stripping of airc.raft, 
a "F002" hazardous waste; 

?age 1 - NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
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2 

3 

4 3. 

Chevron thinner used for cleaning parts, a "D001" hazardous 
waste; and 

Freon/oil mixture used for cleaning equipment, a "F002" hazardous 
waste. 

Representatives of DEQ and the Environmental Protection Agency 

5 conducted a joint compliance inspection at Respondent's Facility on 

6 August 15, 1988. 

7 4. Representatives of DEQ ·conducted a follow-up inspection on 

8 June 27, 1989 . 

9 5. . ORS 459. 385 allows the Department· c;r authorized personnel to enter 

10 upon the premises of any person regulated under ORS 466.005 to 466.385 and 

11 466.890 at reasonable times, to determine compliance with and to enforce ORS 

12 466.005 to 466.385 and 466.890. 

6. During the June 27, 1989 inspection, it was observed that 

14 Respondent was storing Media slurry waste, a hazardous waste, in an above-

15 ground storage tank. 

16 II . VIOLATIONS 

17 Based upon the above-noted inspections, Respondent has violated 

13 provisions of Oregon's hazardous waste laws and regulations applicable to 

19 the facility as set forth and incorporated in OAR 340-100-002. Respondent 

20 has accumulated hazardous waste on-site without fully complying with these 

21 regulations and has committed the following violations: 

22 CLASS I VIOLATIONS: 

23 1. Respondent violated OAR 340-102-011(2) by failing to determine if 

24 a residue (as defined in OAR 340-100-010) generated by Respondent was a 

~5 hazardous waste. Respondent failed to conduct hazardous waste 

26 determinations on the.waste oil, the Media paint stripping wastes, and the 

?age 2 - NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
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1 wastewater and wastewater treatment sludges from the chemical conversion 

2 coating of aluminum. 

3 2. Respondent violated 40 CFR 262.34(a)(2) by failing to clearly mark 

4 containers of hazardous waste accumulated on-site, with the date· on which 

5 accumulation into each container began. Drum no. 9 had no accumulation date 

6 marked on it. Drum nos. 1 through 8 and 10 were marked with the dates when 

7 the drums were full rather than with the date when accumulation of hazardous 

8 waste began in each drum. 

9 . CLt\SS II VIOI.ATIONS: ·-.'.'f-

10 3. Respondent violated 40·CFR 262.34(a){3) by failing to clearly 

"l label or mark each container or tank in which hazardous waste was 

12 accumulated on-site, with the words "Hazardous ll'aste•. The hazardous waste 

13 treatment tank was not marked with the words "Hazardous ll'aste•. 

14 4. Respondent violated ORS 466.195 by denying a representative of 

15 the Department access to inspect Respondent's Facility on June 12, 1989. 

16 5. Respondent violated OAR 340-102-011(2) by: 

17 a) incorrectly characterizing the Turco paint stripping waste as 

18 a characteristic waste (D007) without first determining 

19 whether or not it was a listed waste (F002), and 

20 b) labeling the Media slurry waste "Hazardous ll'aste" but 

21 failing to determine whether it was a listed hazardous waste 

22 or characteristic hazardous waste. 

23 6. Respondent violated 40 CFR 262.34(a) and (b) in that Respondent 

24 accumulated hazardous waste on-site for more than 90 days immediately 

25 preceding August 15, 1988, without either first obtaining a hazardous waste 

26 storage facility permit, or having interim status as a hazardous waste 

Page 3 • NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
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1 storage facility. Specifically: 

2 a) One, SS-gallon drum of Freon TCM had an accumulation date of 

3 April 6, 1988, and one, SS-gallon drum of acetone had an 

4 accumulation date of April 14, 1988. 

5 b) . For several years, Respondent has been accumulating wastewater and 

6 wastewater treatment sludges from the chemical conversion coating 

7 of aluminum in a treatment tank. 

8 III. COMPLIANCE ORDER 

9 Based.upon the foregoing FINDINGS AND VIOLATIONS,. Respondent is hereby 

10 ORDERED TO: 

11 1. Immediately initiate actions necessary to correct.all of the above 

12 cited violations and come into full compliance with Oregon's hazardous waste 

13 laws. 

14 2. Within 30 days of receipt of this Order, correct violations l, 2, 

15 3, 5. and 6.a) and submit written documentation which demonstrates 

16 Respondent's full ~ompliance with this Order. 

17 3. If Respondent determines there is hazardous waste in the treatment 

13 tanks, then immediately submit a plan and ~chedule for complying with all 

19 applicable hazardous waste tank regulations set forth in 40 CFR 265, Subpart J. 

20 4. Respondent, upon any future request of any officer, employee or 

21 representative of the Department, shall allow said person(s) to enter upon 

22 the premises, during normal business hours, to determine compliance with and 

23 to enforce DEQ rules and regulations, to furnish upon request all 

:4 information relating to a solid or hazardous waste and permit such person at 

25 all reasonable times to have access to and to copy all records relating to 

:5 such wastes, to inspect and obtain samples of such wastes and samples of any 

?age 4 - NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
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• containers or labeling for such-wastes. 

5. Correct violation 6.b. by maintaining, and submitting to DEQ upon 

3 request, records which demonstrate that the wastewaters and wastewater 

4 treatment sludges treated in any hazardous waste treatment tank, are stored 

5 less than 90 days. In the.alternative, submit a schedule within 30 days for 

5 complying with the requirements of 40 CFR 262.34(b). 

-
' IV. ASSESSMENT OF CIVIL PENALTIES 

8 The Director imposes civil penalties for the following violations cited 

9 in Section II: 

10 . Violation 

11 l 

12 2 

Penalty Amourtt 

$3,500 

l,200 

13 Respondent's total civil penalty is $4, 700. 

14 The findings and determination of Respondent's civil penalty pursuant 

15 to OAR 340-12-045 are attached and incorporated as Exhibits No. 1, 2 and 3. 

16 V. PAYMENT OF CIVIL PENALTY 

17 The total penalty is now due and payable. Respondent's check or money 

18 order in the l1Jllount of $4,700 should be made payable to "State Treasurer, 

19 State of Oregon• and sent to the Business Office, Department of 

20 Environmental Quality, 811 S.V. Sixth Avenue; Portland, Oregon 97204. 

21 ·vI. OPPORTUNITY FOR CONTESTED CASE HEARING 

22 This Notice of Violation and Compliance Order shall become final 

23 unless, within 20 days of issuance of this Notice and Order, Respondent 

24 requests a hearing before the Environmental Quality Commission (Commission) 

25 pursuant to ORS 466.190. The request must be made in writing and must be 

26 received by the Commission's hearings officer within twenty (20) days from 

?age 5 • NOTICE OF VIOLATION, COMPLIANCE ORDER, AND ASSESSMENT OF CIVIL PENALTY 
HW·WVR-89-104 GB8625N 

D-22 



the date of mailing of this Notice (or if not mailed, the date of pers~nal 

service), and must be accompanied by a written "Answer• to the allegations 

' 3 contained in this Notice. In the written "Answer", Respondent shall admit 

4 or deny each allegation of fact contained in this Notice and Respondent 

5 shall affirmatively allege any and all affirmative claims or defenses that 

6 Respondent may have and the reasoning in support thereof. Except for good 

7 cause shown: 

8 1. Factual matters not controverted shall be presumed admitted; 

9 2. Failure to raise a claim or defense shall be presumed to be a 

10 waiver of such claim or defense; 

11 3. New matters alleged in the "Answer• shall be presumed to be denied 

12 unless admitted in subsequent pleading or stipulation by the Department or 

13 Commission. 

14 Send the request for hearing and "Answer• to the: Bearings Officer, 

15 EnvirODlllBDtal Quality Commission, 811 S.ll. Sixth Avenue, .Portland, Oregon 

16 97204. Following receipt of a request for hearing and an "Answer•, 

17 Respondent will be notified of the date, time and place of the hearing. If 

18 Respondent fails to file a timely request for hearing or "Answer", the Order 

19 shall become a final and enforceable order .of the Environmental Quality· 

20 Commission by operation of law without any further action or proceeding. If· 

21 the Order becomes .final by operation of law, the right to judicial review, 

22 if any, is outlined within ORS 466.190(5). 

23 Failure to appear at a scheduled hearing or meet a required deadline, 

24 may result in a dismissal of the contested case . 

• 
25 I II 

26 Ill 
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l VII. CONSEQUENCES OF ADDITIONAL VIOLATIONS 

2 If violations continue .or recur, or if Respondent fails to comply with 

3 the Compliance Order, the Department may impose additional civil penalties. 

4 

5 
~N 2 9 1989 

6 Date Fred Hansen, Director 

7 

3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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EXllIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RU~ (OAR) 340-12-045 

'.'IOUTION NO: 1 (failed to conduct hazardous waste determinations on all 
wastes generated) 

CL~SSIFICATION: 

~~GNITUDE: 

The violation is a Class I violation pursuant to OAR 340-12-
068(1) (a). 

The magnitude of the violation is moderate. Respondent failed to 
conduct a hazardous waste determination on the waste oil, Media 
paint stripping waste and the wastewater and wastewater treatment 
sludges from the chemical conversion coating of aluminum from 
January 1987 to August 1988. 

CIVIL PENALTY FORMUI.A: The formula for determining the amount of penalty of each 
violation is: BP+[(.lxBP)(P+H+E+o+R+C)]. 

•sp• is the base penalty which is $2,500 for a Class I moderate magnitude violation in 
the matrix listed in OAR 340-12-042(1). 

•p• is Respondent's prior violation(s) and receives a value of 0, as Respondent has 
no prior violations as defined in OAR 340-12-030(13). 

•H• is the past histo-rY of Respondent in taking all feasible steps or procedures 
necessary to· correct any prior violation and receives a value of 0, as 
Respondent has no prior violations as defined in OAR 340-12-030(13). 

"E• is the economic condition of Respondent and receives a value of 0, as there is 
insufficient information on which to base a finding. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as the 
violation was repeated. ' · 

"R" is the cause of the violation and receives a value of 2, as Respondent's 
violation was a result of negligence. 

•c• is Respondent's cooperativeness in correcting the violation and receives a value 
of 0, as there is insufficient information on which to base a finding. 

?E~ALTY CALCUUTION: 

?enalty - BP+[(.lxBP) (P+H+E+o+R+C)] 
- $2,500 + [(.lx2,500) (0+0+0+2+2+0)] 
- $2,500 + [($250)(4)] 
- $2,500 + l,000 
- $3,500 

GB8625El . l . CASE NO. HW-WVR-89-104 
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EXHIBIT 2 

FINDINGS AND DETERMINATION OF RESPONPENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOU.IION-NO: 2 (failure to date containers with accumulation dates) 

CU.SSIFICAIION: 

MAGNITUDE: 

The violation is a Class I violation pursuant to OAR 340-12·-
068(1) (w). 

The magnitude of the violation is minor. Respondent dated ten 
containers once they were full rather than dating containers when 
they began accumulating hazardous waste from January 1987 to 
August 1988. 

CIVIL PENALTY FORM!JLA; The formula for determining the·amount of penalty of each 
violation is: BP+[(.lX:SP)(P+H+E+o+R+c)]. 

"BP" is the base penalty which is· $1,000 for a Class I, minor magnitude violation in 
the matrix listed in OAR 340-12-042(1). 

•p• is Respondent's prior violation(s) and receives a value of 0 as Respondent has 
no prior violations as defined in OAR 340-12-030(13). 

"H• is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of 0, as 
Respondent has no prior violations as defined in OAR 340-12-030(13). 

"E" is. the economic condition of Respondent and receives a value of 0 as there is 
insufficient information on.which to base a finding. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as the 
violation was repeated. 

"R" is the cause of the violation and receives a value of 2, as Respondent's 
violation was a result of negligence. 

•c• is Respondent's cooperativeness in correcting the violation and receives a value 
of -2, as Respondent was cooperative in correcting the violation by marking 
hazardous waste containers properly. 

PENALTY CALCUU.TION: 

Penalty BP+[(.lX:SP) (P+H+E+O+R+C)] 
- $1,000 + [(.lxl,000)·(0+0+0+2+2-2)] 

$1,000 + ((100)(2)] 
- $1,000 + 200 
- $1,200 

GB8625E2 . 1 -
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Environmental Quality Commission 
NEIL GOLDSCHMIOT 00,,,...,. 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMO RANDOM 

'l'O: Envircnmental. Quality camdssi.al Olm!!: January 19, 1990 

FR:M: Director 

SUBJEX:r: Request for~ of Settlement .Ag:ceeneut in case No. ~-89-101, 
Reger DeJager 

Respondent Reger DeJager, owns and qierates a dairy in Jefferson, OLe;an. on July 10, 
1989, ~ assessed a $1, 600 civil penalty against Respondent for dischal:ging anilnal 
wastewater frail Respondent's tile line drain pipe into ?Jblic water.;. on July 25, 
1989, Respondent filed a contested case hear:i.n;; request with the Cmnni ssion' s hear:i.n;;s 
officer and a request for an infcmnal meet.in;J with the Oeparblent. 

At the time the penalty was assessed, the sped fie m of the wastewater was 
umetemined. On AugUst 30, 1989 the DeparbDent met with Respondent and 
representatives frail the ou:gu1 DeparbDent of .llgriculture and soil conserrcition 
Service. No one PL as nt at the meet.in;J could identify the m of wastewater 
entering the ci:eek. Rl3spc:rmrlt had earlier installed a subsurface pattern tile drain 
system under the clil:ec:t:ion of the soil ConseLva.tion Serrice. Althalgh Respon:lent had 
been ll;;>lementin;J ''best management practices" as :required under the I.on;J TeLln 
Agreement developed with soil conserrcition Service, it was detel:mined that anilnal 
wastewater was di.sc:baJ;giD;J frail Respondent's subsurface pattern drain system into a 
ditch which joins Bashaw Creek. '!be ?JJ:POSe of the systan was to drain the water off 
the land. 

After further review of this case, the DeparbDent reo:mnerxls ~ing the civil 
penalty detemination factors as follows: 

A. Cl1an;e the ''R" factor frail 2 for negligen:::e to a o for insufficient 
infonnation as to the cause of the violation. '!be violation was not 
directly caused by Respondent's negligen:::e. 

B. Cl1an;e the 110 11 factor :Eran 2 for Lepeated or ccntinuous to a o for single 
occu:rrenc:e. 'lhe violation was documented on one day and thus is a single 
occurence Lather than repeated. 

c. Cl1an;e the "P" factor :Eran 4 for one prior identical Class II violation to 2 
for an unrelated Class II violation, as the prior violation was for a 
disc:barge of silag!J liquor and the violation at issue was for the dischal:ge 
of anilnal wastewater. 

Based upon these recommended~. the original $1,600 civil penalty is 
recalculated to $1,000. on November 21, 1989 Respondent agreed to accept a settlement 
of this contested case in the am:iunt of $1,000. Respondent further agreed to install 
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a recyclin;J pllllP to collect wastewater irrigation runoff am recycle to the waste 
storage pond,. by no later than January 31, 1990. llespcJOOent signed am :retu:cned the 
attached sti~ation am Final onler am enclosed a dleck for $1000, which is being 
held by the Department perxiin:J resolution of this case. 

'Ihe civil penalty asscpsment action, settlement ~. am the proposed 
sti~ation am F:inaL onler are attached for ycur review am consideration. 

I believe the ci=umst:ances of llespcJOOent 's violation justify a mitigation of the 
penalty to $1,000. I re' 1111erd o .. nniission ~ of this settlement pcuposal. If 
you agree, please sign am date St;pllation am Final Order No. w;rwvR-89-101. 

Attachments 
Nancy L. Hegan 
229-6610 
DecPmher 15, 1989 

Fred Hansen 
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2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 DEPARTMENT OF ENVIRONMENTAL QUALITY, 
OF THE STATE OF OREGON, . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STIPULATION AND FINAL ORDER 
No. WQ-llVR-89-101 

4 MARION COUNTY 
Department, 

5 
v. 

6 

7 ROGER DEJAGER, 

8 Respondent. 

9 'ilHEREAS: 

10 1. On July 10, 1989, the Department of Environmental Quality 

11 (Department) filed with the Environmental Quality Commission (Commission) a 

12 Notice of Assessment of Civil Penalty in Case No. WQ-llVR-89-101, against 

13 Roger DeJager (Respondent), assessing a $1,600 civil penalty upon 

14 Respondent. 

15 2. On July 25, 1989, the Respondent filed a request for hearing and 

16 answer to the.Notice referred to in Paragraph 1 above. 

17 3. The parties wish to compromise and settle the civil penalty 

18 referred to in Paragraph 1 above on the following terms. 

19 NOW THEREFORE, in consideration of the·mutual covenants and agreements 

20 of the parties hereto, it is stipulated and agreed that: 

21 I 

22 Respondent hereby waives any and all objections it may have: to the 

23 form, content, manner of service and timeliness of the Notice referred to in 

24 Paragraph 1 above; to a contested case hearing thereon and judicial review, 

25 thereof; and to service of a copy of this stipulated final order, which 

26 order shall be effective upon signing by or on behalf of the Commission. 

Page l STIPULATION AND FINAL ORDER (WQ-llVR-89-101) GB9158N 
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1 II 

2 Respondent admits each and every fact and.violation alleged in the 

3 Notice referred to i.n Paragraph 1 above, except that the parties agree to 

4 change the civil penalty determination factors as follows: 

5 A. Factor "0" of Exhibit 1 is changed from a 2 for· repeated or 

6 continuous to a 0 for a single occurrence. 

7 B. Factor "R" of Exhibit 1 is changed from a 2 for negligence to a 0 

8 for insufficient information as to the cause of the violation. 
, .:.-"¥-

9 c. Factor "P" of Exhibit 1 is changed from 4 for one prior identical 

10 Class II violation to a 2 for an unrelated Class II violation. 

11 D. The civil penalty determination based upon the above changes is as 

12 follows: 

13 Penalty - BP+[(.lxBP) (P+H+E+O+R+c)] 
-.$1,000 + [(.lxl,000) (2-2+0+0+Q+O)] 

14 - $1,000 

15 III 

16 Subject to approval by the Commission, the parties agree to a 

17 mitigation of the $1,600 civil penalty to 1,000. 

18 IV 

19 The Department hereby waives its claim to interest on the penalty from 

20 the date of Notice referred to in Paragraph 1 above through the date which 

21 the order is signed below. 

22 v 

23 The Commission shall enter a final order: 

24 A. Finding that each and every fact and violation alleged in the 

25 Notice referred to in Paragraph 1 above occurred. 

26 Ill 

Page 2 STIPULATION AND FINAL ORDER (WQ-WVR-89-101) GB9158N 
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1 B. Imposing upon Respondent a civil penalty of $1,000 for the 

2 violation cited in the Notice referred to in Paragraph 1 above, plus 

3 interest from the date which the order is signed below until paid in full. 

4 C. Finding that the Department and Co111111ission have satisfied all the 

5 requirements of law and the mitigation herein is consistent with public 

6 health and safety and is in the public interest. 

7 D. Requiring Respondent to install a recycling pump to collect 

8 wastewater irrigation runoff and recycle it to the waste storage pond on or 

9 before January 31, 1990 and inform the Department in writing as soon as the 

10 pump is installed and operational. 

11 n 

12 Respondent acknowledges that it has actual notice of the contents and 

13 requirements of this stipulated final order and that failure to fulfill any 

14 of the requirements ·hereof would constitute a violation of this stipulated 

15 final order and could subject Respondent to liability for additional and 

16 independent penalties in amounts as great as the statutory maximum and would 

17 not be limited in amount by this stipulated final order. Therefore, should 

18 Respondent co111111it any violation of this stipulated final order, Respondent 

19 hereby waives any rights it might then have to any and all ORS 468.125(1) 

20 /// 

21 Ill 

22 111 

23 I II 

24 Ill 

25 Ill 

26 Ill 
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1 advance notices prior to the assessment of civil penalties for any and all 

2 such violations of this stipulated final order. 

3 
RESPONDENT 

4 

5 

6 Date 

7 

8 

9 
DEPARTMENT OF IRONMENTAL QUALITY 

10 

11 I 
12 Date 

Director 
13 

14 FINAL ORDER 

15 IT IS SO ORDERED: 

16 

17 

18 Date W liam P. Hutchison, Jr., Chairman 

19 

20 Date Emery N. Castle, Member 

21 

22 Date Henry C. Lorenzen, Member 

23 

24 Date Genevieve Pisarski Sage, Member 

25 

26 Date William Wessinger, Member 

Page 4 STIPU ON AND FINAL ORDER (WQ-WVR-89-101) GB9158N 
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\ . 

1 advance notices prior to the assessment of civil penalties for any and all 

2 such violations of this stipulated final order. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Date 

Date 

RESPONDENT 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Fred Hansen 
Director 

14 .FINAL ORDER 

15 IT IS SO ORDERED: 

16 ENVIRONMENTAL QUALITY COMMISSION 

17 0'r7"-..L~ 
18 Date Wi ison, . , Chairm 

20 ·Date ~ 19 

21 

22 Date Henry C. Lorenzen, Mem 

23 

24 Date 

25 

26 Date William Wessinger, Member 
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Department of Environmental Quality 

. 811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Roger DeJager 
3292 Yintel Road 
Jefferson, OR 97352 

Dear Mr. DaJagar: 

Re: DEQ v. Roger DeJager 
Casa No. YQ-YVR-89-101 
Marion Couney 

DC:C 0 4 1989 

The proposed Stipulation and Final Order t:hat was negotiated bet:ween t:he 
Depart:menc and you which recommends mitigation of t:he $1,600 civil penaley 
assessed in Casa No. YQ-llVR-89-101 to $1,000, is enclosed for your review 
and signature. Please return t:ha signed document and a check made payable 
to t:he "State Treasurer, State of. Oregon• to ma by no la tar than December 11, 
1989. I will t:hen schedule t:he proposed settlement for consideration by t:he 
Enviroxmantal Qualiey Commission (EQC) at its January 1990 meeting. I will 
send you a copy of t:he fully executed document if approved by the EQC. 

lf you have any questions, please contact Nancy Hogan of the Department's 
Enforcement Section at (503) 229-6610. 

H:\GB9158L 
Enclosure(s) 
cc: Water Quality Division, DEQ 

Willamette Valley Region, DEQ 

Sincerely, 

~~ 
Fred Hansen 
Director 

Larry Edelman, Oregon Department of Justice 
Environmental Protection Agency 
Alan Youse, Oregon Department of Agriculture 
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Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Roger De.Jager 
3292 Wintel Road 
Jefferson, OR 97352 

October 13, 1989 

CERTIFIED MAIL - P 882 467 666 

Re: DeJager v DEO 
WQ-WVR-89-101 

At your request your contested case hearing is RESCHEDULED to November 14, 
1989 in Room lOA, DEQ Offices, 811 SW Sixth Avenue, Portland, Oregon 97204. 

November 10, .1989 is a state holiday. 

LKZ:y 
HY8988 

Sincerely, 

Linda K. Zucker 
Hearings Officer 

cc: Laurence Edelman, Justice Department, Portland 
Water Qualit:y Division, DEQ 
Enforcement Section, DEQ 
Willamette Valley Region, DEQ 

E-8 



Department of Environmental Quality 

811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Roger De.Jager 
3292 Wintel Road 
Jefferson, Oregon 97352 

Dear Mr. De.Jager: 

October 6, 1989 

Re: Case No. WQ-WVR-89-101 

On August 30, 1989, the Department met with you in Salem to 
discuss any new information on which to consider a mitigation of 
your civil penalty. Those present at the meeting were Alan Youse 
and John Mellott, of the Department of Agricultnre, Kent Ashbaker 
and Nancy Couch, DEQ, and Fred Gelderman and Monte Graham, Soil 
Conservation Service. 

The Department has reviewed all the information which was 
provided as a result of the informal discussion on August 30, 
1989. This review was conducted with the Director. The 
Department concluded that although you have made many efforts to 
correct past problems, the information provided did not warrant a 
reduction of the civil penalty. The Department is therefore 
prepared to proceed with the contested case hearing set for 
October 23, 1989. 

Aside from this proceeding, any discharge of animal waste water 
from the tile drainage system to public waters must be eliminated. 
Should additional discharge be documented, you would be liable for 
additional civil penalties. If you are interested, the Department 
would be willing to consider entering into a Stipulated Order to 
allow you to continue to operate while you design and implement a 
system to eliminate all discharges of waste waters from the tile 
drainage system into public waters. The Stipulated Order could 
settle violations resulting from the discharge of waste water from 
the tile system so that no additional penalties would be levied 
while you are correcting the problem in accordance with a schedule 
set forth in the Order. 
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If you would like to enter into such a Stipulated Order with the 
Department, please contact me 1-800-452-4011, with a detailed 
proposed schedule for the design and construction of such 
necessary controls as soon as possible. The schedule would need 
to be developed on as tight a time frame as possible, for it to 
be acceptable to the Department. 

Sincerely, 

1.:%~,_/ 
Enforcement Section 

cc: Water Quality Division, DEQ 
Larry Edelman, Department of Justice 
Alan Youse, Oregon Department of Agriculture 
Soil Conservation Service, U.S. Department of Agriculture 
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:}!IITED STATES 
DEPARTMENT OF 

AGRICULTURE 

Nancy Couch 

SOlL 
CONSERVATION 

SERVICE 

Department of Environmental Quality 
811 S.W. 6th Avenue 
Portland, OR 9720'* 

Dear Nancy, 

16 ~-, ~ 2 5TH Street SE 
SALEM, OREGON 97302 

( 503) 399-57'*6 

REGIONAL OPEr: .. :.1:::i.> u1, . .:i •. 
DEPARTMENT OF ENYIRONl,:ENTAL Qi. 

00 rn lili rn u w ,~ 
OCT 1989 

Enclosed is the information and opinions you requested on the 
Roger DeJager Dairy. This follows the meeting held in the DEQ office 
in Salem August 30, 1989. People at the meeting were you and Kent 
Ashebaker of DEQ, John Mallet and Alan Youse of ODA, Roger DeJager, 
and Fred Gelde:rman and Monte Graham of SCS. You invited all of us to 
review what.has been done on Roger's dairy over the last 10 or more 
years to control animal waste discharges, because he asked for a 
prelimin~ discussion before you decide if or how much a fine would 
be levied against him. 

Sincerely, 

Fred W. Gelde:rman 
District Conservationist 

cc: Don Greiner, A.C., SCS, Albany 
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UNITED STATES 
DEPARTMENT OF 

AGRICULTURE 

Nancy Couch 

SOIL 
CONSERVATION 

SERVICE 

Department of Environmental Quality 
811 S.W. 6th Avenue 
Portland, OR 97201,i, 

Dear Nancy, 

1659 25TH Street Sl::: 
SALEM, 0REGON 97302 

(503) 399-571,i,6 

Date: September 29, 1989 

REGIONAL OPE?.M"i':ON:> 01~ 1 .,),, 
DEPARTMENT CF ENVIRONMENTAL QL 

00 rn ~ rn u w :~ 
OCT ,. 'OQ9 

l-.1v 

Enclosed is the information and opinions you requested on the 
Roger DeJager Dairy. This follows the meeting held in the DEQ office 
in Salem August 30, 1989. People at the meeting were you and Kent 
Ashebaker of DEQ, John Mallet and Alan Youse of ODA, Roger DeJager. 
and Fred Gelderman and Monte Graham of SCS. You invited all of us t·~' 
review what has been done on Roger's dairy over the last 10 or more 
years to control animal waste discharges, because he asked for a 
preliminary discussion before you decide if or how much a fine would 
be levied against him. 

Sincerely, 

Fred W. Gelderman 
District Conservationist 

cc: Don Greiner, A,c., SCS, Albany 
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ROGER DEJAGER 

September 2.9, 1989 

To: Nancy Couch: 
Enforcement, DEQ 

The meeting held with Roger DeJager, ODA, and DEQ in the DEC 
office in Salem August 30, 1989, brought out most of the facts. 
Roger has been working with SCS and DEQ ,and has been installing 
practices under their direction, for many years. Since 1985, he 
has been putting in "best management practices" as required under a 
Long Term Agreement developed with SCS. Discharges from his 
operation have reached the' waters of the State of Oregon more than 
once. But, concerning the discharge of April 1989, it was pointed 
out that effluent reached the waters of the State of Oregon through 
an underground outlet designed by SCS, included in his LTA, and 
cost-shared by ASCS. It meets SCS standards and specs. 

Roger said that there has been concern of effluent reaching 
the tile system when the manure tank was full, but during a test 
with a full manure tank no effluent was seen coming from the tile 
line. Alan Youse said something to the effect that it is Monte 
Graham's belief that effluent entered the system at a downspout 
outlet junction box at the corner of the barn. In any case, Roger 
stated and we confirm that both of these potential problems have 
been corrected. We would like to point out that no source of 
pollution was identified. In fact, Roger and SCS have taken our 

.best shot at solving the problem, but we do not know for s1.u.-e if 
the problem is solved at this time. 

The system for Roger was designed before Monte cam<;: to :::.al em. 
The interpretation by DEQ of what we say may cost Roger th<:ou3;o;nds 
of dollars. Our comments will reflect on the quality ·:·f t-he animal 
waste design done by the present and past SCS personnel. We do 
know this letter to you will be circulated in SCS, ODA. and DE:ci. 
However, because you asked for our thoughts and comments, here th.,,y 
are. 

In our opinion, the single most important item in anv system 
is long-term storage, which in this case, is an Animal w.ast"' 
Storage Pond. For the DeJager Dairy. we believe the d&s i ::.:n7·J : :30 
days of storage is not a sufficient length of time. Further, t0 
install tile without provision for sufficient l•)ng term st.·:·rage 
requires application of effluent on soils when they are .at field 
capacity. In our opinion, to stop effluent from reach in·;; wat.&1.'"· ·:•f 
the State of Oregon from the tile system installed •)n this iairy, '' 
recycle system will be required. We have discussed b•:·th ,,,f ~.hese 

items with Roger ·and are working on s·:iluti.:•ns. 
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Page 2. DeJager ;'tter to DEQ, 9-29-8.9 

As stated in the meeting, Roger actually has approximately 90 
days of storage,. , He has built three ponds, two with c,~st· shaEe. 
Each time they were designed for 180 days of storage. Why doesn't 
Roger have 180 'days of storage? The most commonly heard answers 
are that Roger increased his herd or the roof water is running int<:· 
the storage pond. In studying the file looking for answers we 
found these facts: 

In 1979, the design was for 4.00 milking cows, the same 
herd size as Roger has today. In addition to the milking 
herd, he does have 100 large heifers which contribute to 
waste pond volume. Although these heifers have been 
present in the past, they have never been used as part •:•f 
the design. In 1986, the design was for 300 cows. This 
took into account the milking cows only. Neither dry 
cows or large heifers were considered, according to the 
documentation. 

The design in 1979 called for 4..0 acre feet of effluent 
storage, but indications from the 1986 design are that 
only 2.4. acre feet of effluent storage was built. 
Neither of the designs took prewash sprinklers into 
account. Prewash sprinklers are a major water source 
that contribute to effluent volume. 

Slab area runoff in the 1986 design was estimated to be 
two acres by the field office technician, but was reduced 
to one acre by the Area Technician. Two acres is more 
correct, although we have not measured the area o~ site. 

The bottom line of all this is that th!J:,_J?,r,<;>::>ent J,x1g 
.te:rm_.si_tf.l11_~JJ.Ls.tP,:r<ig,~_,, i,s .. ,,9nlY_;i,,,,!'i __ ;3.c:t:sL.,.,f.<;>.e.t • 

If the 1979 data is used, effluent production would be 
about 1300 cubic feet per day. As Roger said; the 10 day 
storage system for this tank "was a joke". In fact, 
Roger pumps over 4.,000 cubic feet per day from his tank. 
Under heavy rains there is more. This volume requires a 
long term storage capacity of 16.5 acre feet for 180 
days. It is our opinion, based 011 other designs we have 
done, that this is a more accurate figure. 

Management was discussed at the meeting. As stated. •;e <k•n' t. 
believe you can install $180,000 worth of practices. flip a awitch 
and receive a perfect product. We believe everyone is an 
individual with capabilities and limitations. Ho two ;:>e•:•pl.e. t:.w·:• 
dairies, or dairy staffs are alike. For this r.,;ason, it is up t,:, 
those suppling technical assistance to match the nee·is )f the 
operator to his or her abilities to handle a Waste Man0>:sement 
System and to provide as much training how to •C•Perate t:he ~vst:em "'"' 
possible. 
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If you count the hoat have been spent by ODA., . DEO and 
SCS on the Roger DeJage:i: it would probably exceed .;,ne 
tho.usand. In addition, 1nds of dollars have been spent. No 
one predicated or could ·redicted that the animal waste would 
get into the tile systeriY given point, causing the effluent 
discharge which is in q\)• In fact the investigation 
conducted by Alan Youse)t find the source of pollution. 
Roger says that he belie: is coming from one place and we 
believe it may be cominianother. Without knowing the true 
source, we don't know iill it happen again. What actic'n will 
DEQ take next time? 

We hope this inforrand these thoughts will be of help to 
you. If you have more vns, please contact us. 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: 

FROM: 

~ Nancy couch, Enforcement 

~~Kent Ashbaker, WQ 

SUBJECT: Roger DeJagar 

INTEROFFICE MEMORANDUM 

DATE: September 5, 1989 

Section 

Nancy, you wanted my prospective of the meeting we had with Roger 
DeJagar, Alan Youse, and the scs on August 30th. 

After listening to everything Mr. DeJagar had done over the years 
to correct his problems, it appeared to me that Alan was a little 
hasty in making the enforcement referral. The referral was 
probably a result of continual complaints by a neighbor. 

I think that Mr. DeJagar has done everything he has been told to 
do, and more. He has had some accidents which were caused by 
extraordinary rainfall events and probably could not have been 
anticipated. It appears that the field tiles, which he was told 
to put in, will be a continuing problem without a ready solution. 
He has investigated locations where manure drainage might be 
entering the field tiles and has replaced the one broken line that 
he found. I'm not sure what more we could have expected him to 
do. 

It appears that the primary problem he has now is that his system 
as designed by SCS is not large enough under today's design 
criteria .. We should probably try to commit him to an expansion of 
his ponds rather than imposing a penalty. 

I think that we should try to mitigate a good portion of his 
penalty, if not all. 
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Oregon Department of Agriculture 

635 CAPITOL STREET NE, SALEM, OREGON 97310-0110 

REGIONAL OPERATIONS OIV!Slv 
OEP~RTMENT OF ENVIRONMENTAL W 

OO~®~UW~l 
SEP121989 . 

DATE: September l, 1989 

TO: Nancy Couch, Enforcement Section, DEQ, Portland 

FROM: 111nfCJ.4 A:).an Youse, ODA {JJ( ~, 

SUBJECT: ROGER DEJAGER CIVIL PENALTY ASSESSMENT 

As a result of our informal meeting vith Mr. DeJager and after careful 
review and consideration, the division suggests mitigation on this 
enforcement element. 

Penalty fomg.la Cggparat.iYm••• 

Remove the 0 and replace vith -2 
No change for the remaining elements of the civil penalty assessment 

ODA Complete a physical herd count. 
Operator to submit a waste management plan that includes all the 
appropriate best management practices (BMPs) for proper waste utilization 
by November l, 1989 
Implement additional waste storage facilities that may be required by 
October 30, 1990 

RECOlmENDATIOB P'OR COBSIDERATIOB 

ODA to randomly monitor and collect water samples from the inlet of the 
subsurface tile near the northeast corner of the barn area and the 
already confirmed point of discharge on the southeast corner of the 
property near Bashaw Creek. 
Insure that the irrigation line at the pump station on Bashaw Creek 
(sample site 8904lD does not discharge waste water when the irrigation 
cycle is completed. 
Insure that there are no direct connections between the irrigation line 
the waste storage pond, reception pit, and the pump station, sample site 
8904lD that will allow waste water to discharge into Bashaw Creek after 
the irrigation cycle. 

M7/bm9/nr 
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Department of Environmental Quality 
·; _ ::!..CSCl'!MiOl 

:,,;r.1:A'IGIA 811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 

Roger DeJager 
3292 Wintel Road 
Jefferson, OR 97352 

~lll 1 0 1989 

CERTIFIED MAIL P 194 974 175 

Re: Notice of Civil Penalty 
Assessment 
No. WQ·llVR.·89-101 
Marion County· 

On April 19, 1989 Alan Youse, of the Oregon Department of Agriculture (ODA), 
conducted a complaint investigation in response to several complaints that 
animal waste from your dairy has been· discharging into a drainage ditch. 

During the inspection, Mr. Youse observed a 12-inch corrugated pipe tile 
outlet from a subsurface pattern drain tile system draining your farm and 
discharging animal waste into a ditch east of your dairy. The ditch joins 
Bashaw Creek, which enters Keesneck Lake and discharges into the Willamette 
River. A large number of "bloodworms•, an indicator of low dissolved oxygen 
and heavy _organic waste loading, were observed along the water line and 
ditch bank. Water samples collected from your discharge tested at 1,300,000 
fecal coliform bacteria per 100 milliliters (ml) of sample, confirming that 
the discharge was significantly contaminated with animal waste. The 
discharge of animal waste into waters of the state which poses a moderate 
risk of harm to the environment is a Class II violation. This is 
considered a significant water quality violation and is subject to a civil 
penalty of up to $10,000 per day for each violation. 

ODA has been receiving complaints about discharges from your dairy for 
several years. You have received several warnings from the Department 
regarding animal waste discharges which violate state water quality 
standards. On November 3, 1981, the Department assessed you a civil penalty 
of $500 (case no. WQ·llVR-81-105) for discharging silage liquor to surface 
public waters which resulted in a significant fish kill within Keesneck 
Lake. On September 18, 1987, you were assessed a civil penalty of $1,000 
(case no. WQ-llVR-87-68) for discharging manure into Bashaw Creek. Both of 
these civil penalty assessments were subsequently mitigated and paid. 

In the enclosed Notice, I have assessed a civil penalty of $1,600. In 
determining the amount of the penalty, I used the procedures set forth in 
Oregon Administrative Rule (OAR) 340-12-045. 

The penalty is due and payable. Appeal procedures are outlined in 
Section VI of the Notice. If you fail to either pay or appeal the penalty 
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Roger DeJuger 
IOQ-WVR-89-101 
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within twenty (20) days, a Default Order and Judgment will be entered 
against you. 

As you know, it is your responsibility, as owner and operator of this dairy, 
to see that you comply with state water quality laws. The Department of 
Agriculture was not able to determin~ the specific source of the discharge 
from your pipe. The discharges may have been caused by inadequate storage 
facilities, an unknown quantity of fresh water added to the, pond used for 
flushing alleyways, a saturated soil profile caused by winter and spring 
rains and/or over irrigation of pasture and cropland. If you have not 
already corrected the problem, you must immediately take measures to ensure 
that animal waste from your dairy operation does not enter into public 
waters in the future. I look forward to your cooperation in complying with 
the Departmen"t's rules in the future. 

If you wish to discuss this matter, or if you believe there are mitigating 
factors which the Department might not'have considered in assessing the 
civil penalty, you may request an informal discussion by attaching your, 
request to your appeal. ·Your request to discuss this matter with the 
Department will not waive your right to a contested case hearing. Please be 
advised that because of your past history, prior civil penalties, and the 
Department's support of two civil penalty mitigations before the 
Environmental Quality Commission, I would not be very receptive to 
considering a civil penalty mitigation proposal for this civil penalty or 

·any future civil penalties should violations continue or recur. 

Copies of referenced rules are enclosed. If you h_ave any questions about 
this action, please contact Nancy Couch with the Department's Enforcement 
Section in Portland, toll-free at l-800-452-4011. 

FH:nc:b 
GB8673L 
Enclosures 
cc: Yater Quality Division, DEQ 

Department of Justice 
Environmental Protection Agency 

Sincerely, 

A~-e.: .. ?°!~ 
Fred Hansen 
Director 

Alan Youse, Oregon Deparcment of Agriculture 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF OREGON, 

Department, 
v. 

ROGER DEJAGER, 

.Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

I. AUTHORITY 

NOTICE OF ASSESSMENT 
OF CIVIL PENALTY 
No. WQ-WVR-89-101 
MARION COUNTY 

9 This notice is issued to Respondent, Roger DeJager, by the Department 

10 of Environmental Quality (Department) pursuant to Oregon Revised Statutes 

11 (ORS) 468.125 through 468.140, ORS Chapters 183 and 466, and Oregon 

12 Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

13 II. PERMIT 

14 On July 28, 1987, the Department issued General Permit Water Pollution 

15 Control F'acilities Permit No. 0800 (Permit) to Respondent. The Permit 

16 authorized Respondent to construct, install, modify, or operate a waste 

17 water collection, treatment, control and disposal system in conformance with 

18 the requirements, limitations and conditions set forth in the Permit. The 

19 Permit expires on July 31, 1992. The Permit was in effect at all material 

20 times. 

21 III. PRIOR NOTICE AND CIVIL PENALTY ASSESSMENTS 

22 A Notice of Assessment of Civil Penalty (WQ-WVR-81-105) from former 

23 Director William H. Young was issued to Respondent on November 3, 1981, and 

24 cited Respondent for violations of Oregon water quality laws and the 

25 De~artment's water quality rules. Respondent was warned in Paragraph IX of 

26 that Notice that future violations would result in further penalties. 
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A Notice of Assessment of Civil Penalty (WQ-WVR-87-68) from Director 

Fred Hansen was issued to Respondent on September 18, 1987, and cited 

Respondent for violations of Oregon's water quality laws and the 

4 Department's water quality rules. Respondent was warned in Paragraph VIII 

s of that Notice that future violations would result in further penalties. 

6 IV. VIOIATIONS 

7 Respondent owns and operates a dairy, a commercial or· industrial 

8 establishment, on property described as Tax Lots 600 and 700, Section 19, 

9 Township 9 South, Range 3 West, Marion County, Oregon. Bashaw Creek, waters 

10 of the State, runs along or near Respondent's p~operty. 

11 CIASS I VIOl,ATIONS: 

12 None. 

13 Cl,ASS II VIQIATION§: 

14 1. On or about April 19, 1989, Respondent violated ORS 468.720(l)(a), 

15 OAR 340-51-020(1), and Condition 1 of Water Pollution Control Facilities 

16 Permit No. 0800, in that Respondent discharged animal waste (sewage) from 

17 Respondent's tile line drainpipe, located on the above-described property, 

18 into a ditch which joins Bashaw Creek. The ditch and Bashaw Creek are 

19 waters of the State. 

20 CLASS III VIOI.ATIONS: 

21 None. 

22 V. ASSESSMENT OF CIVIL PENALTIES 

23 The Director imposes civil penalties for the following violations cited 

24 in Section II: 

25 

26 

Violation 

1 

Penalty Amount 

$1,600 

?age 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY (WQ~WVR-89-101) 
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1 Respondent's total civil penalty is $1,600. 

2 The findings and determination of Respondent's civil penalty pursuant 

3 to OAR 340-12-045 are attached and incorporated as Exhibit No. l. 

VI. EXCEPTION TO ADVANCE NOTICE 

5 The penalties are being imposed without advance notice pursuant to.OAR 

6 340·l2·040(3)(b)(B) as the violation consists of disposing of sewage (as 

7 defined by ORS 468.700(4)) at an unauthorized disposal site. 

8 VII . PAYMENT OF CIVIL PENALTY 

9 The total penalty is now due and payable. Respondent's check or money 

10 order -in the amount of $1, 600 should be made payable to "State Treasurer, 

11 State of Oregon• and sent to the Business Office, Department of 

12 Environmantal Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

13 VIII. OPPORTUNITY FOR CONTESTED CASE HEARING 

14 Respondent has the right, if Respondent so requests, to have a formal 

15 contested case hearing before the Environmental Quality Commission 

16 (Commission) or its hearings officer regarding the matters set out above 

17 pursuant to ORS Chapter 183, ORS 46S.135(2) and (3), and OAR Chapter 340, 

18 Division 11 at which time Respondent may be represented by an attorney and 

19 subpoena and cross-examine witnesses. That request must. be made in writing 

20 and must be received by the Commission's hearings officer within twenty (20) 

21 days from the date of mailing of this Notice (or if not mailed, the date of 

Z2 personal service), and must be accompanied by a written "Answer• to the 

23 charges contained in this Notice. In the written "Answer," Respondent shall 

24 admit or deny each allegation of fact contained in this Notice and 

25 Respondent shall affirmatively allege any and all affirmative claims or 

26 111 
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l defenses to the assessment of this civil penalty that Responde11t may h.:l.'.re 

2 and the reasoning in support thereof. Except for good cause shown: 

3 

4 

1. Factual matters not controverted shall be presumed admitted; 

2. Failure to raise a claim or defense shall be presumed to be a 

5 waiver of such claim or defense; 

6 3. New matters alleged in the "Answer• shall be presumed to be denied 

7 unless admitted in subsequent pleading or stipulation by the Department or 

8 Commission. 

9 Send the request for hearing and "Answer" to the: Hearings Officer, 

10 Environmental Quality Commission, 811 S.Y. Sixth Avenue, Portland, Oregon 

11 97204. Following receipt of· a request for hearing and an "Answer,• 

12 Respondent will be notified of the date, time and place of the hearing. 

13 If Respondent fails to file a timely request for hearing or "Answer", 

14 the Director on behalf of the Commission may issue a default order and 

15 judgment, based upon a prima facie case made on the record, for the relief 

16 ·sought in this Notice. 

17 Failure to appear at a scheduled hearing or meet a required deadline, 

18 may result in a dismissal of the contested case. 

19 IX. OPPORTUNITY FOR INFORMAL DISCUSSION 

20 In addition to filing a request for a contested case hearing, 

21 Respondent may also request an informal discussion with the Department by 

22 attaching a written request to the hearing request and "Answer". 

23 Ill 

24 /// 

25 111 

26 /// 
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l X. CONSEQUENCES OF ADDITIONAL.VIOLATIONS 

2 If any violation cited in Section II for which a civil penalty is 

3 assessed continues, or if any similar violation occurs, the Director may 

impose additional civil penalties upon the Respondent. 

·'fk~· £- ~Gv-
Fredansen, Director 

5 

6 
/(10{?> '7' 
Date· 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PEl.;ALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

'.'IQLl\TION NO: 1 (discharging animal waste into public waters) 

CL~SSIFICATION: 

!{.!_GNITUDE: 

The violation is a Class II violation pursuant to OAR 340-12-
055(2)(d). 

The magnitude of the violation is moderate. The estimated flow 
was 50 to 100 gallons per minute during the period of inspection. 
The presence of a large number of "bloodworms" along the ditch 
water line and bank below the discharge indicate that waste has 
discharged over a period of time to create conditions optimal for 
large populations of bloodworms. 

criIL PENALTY FORM!Jl.A: The formula for determining the amount of penalcy of each 
violation is: ·Br+[ (. lx.BP) (P+H+E+O+R+C)] . 

"BP" is the base penalty which is $1,000 for a Class II moderate magnitude violation 
in the matrix listed in OAR 340-12-042(1). 

"P" is Respondent's prior violation(s) and receives a value of 4, as Respondent has 
one prior identical Class II violation in case no. WQ-WVR-81-105. 

"H" is the past history of Respondent in taking all feasible steps or procedures 
necessary to correct any prior violation and receives a value of -2, as 
Respondent took all feasible steps to correct the violation. 

"E" is the economic condition of Respondent and receives a value of 0, as there is 
insufficient information on which to base a finding. 

•o• is whether or not the violation was a single occurrence or was repeated or 
continuous during the period of the violation and receives a value of 2, as the 
violation was repeated or continuous. 

"R" is the cause of the violation and receives a value of 2, as the violation was a 
result of Respondent's negligence. 

"Sn is Respondent's cooperativeness in correcting the violation and receives a value 
of 0, as there is insufficient information on which to base a finding. 

E'lALTY CALCULATION: 

Penalty - BP+[(.lxBP) (P+H+E+o+R+C)] 
- $1,000 + T<.1x1,ooo) (4-2+0+2+2+0)] 
- $1,000 + [(100)(6)] 
- $1,000 + 600 
- $1,600 

G~8573El - 1 - CASE NO. WQ-WVR-89-101 



NCIL GOLDSCHMIDT 
GOVERNOR 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION II 

Meeting Date: January 19. 1990 
Agenda Item: F 

Division: Water Quality 
Section: Construction Grants 

SUBJECT; 

North Albany Health Hazard Area: Approval of Alternative Plan 
for Alleviating Certified Health Hazard. 

PURPOSE; 

Approval of the Alternative Plan will advance the process 
leading to provision of sanitary sewer service in the North 
Albany health hazard area and to the alleviation of 
conditions that constitute a danger to public health due to 
inadequate installations for the treatment and disposal of 
sewage. 

ACTION REQUESTED; 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an order 

Proposed Order 
_lL Approve Department Recommendation 

Variance Request 
Exception to Rule 
Informational Report 

_lL Other: Approve the Alternative Plan 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 



Meeting Date: January 19, 1990 
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DESCRIPTION OF REQUESTED ACTION: 

The Department of Environmental Quality requests that the 
Environmental Quality Commission approve the Alternative Plan 
to city annexation for alleviation of conditions dangerous to 
public health in the North Albany area which has been 
submitted by the Benton County Commissioners acting as the 
Governing Body of the North Albany County Service District 
(NACSD), pursuant to a finding that the Alternative Plan is 
the best and most expeditious method for alleviating the 
hazardous conditions because of these considerations: 

Through intensive local deliberations, the Benton County 
Commissioners and the Albany city Council have arrived at 
an initial agreement that would allow the expeditious 
provision of sewer service to the North Albany health 
hazard area by the City of Albany without the requirement 
of annexation. 

Rejection of the Alternative Plan would return the health 
hazard abatement process to one requiring annexation by 
the city of Albany. Mandatory annexation includes an 
exclusion process, and is also likely to provoke 
litigation opposing annexation. These, if protracted, 
would delay the provision of sewer service to alleviate 
the health hazard, and may jeopardize the availability of 
grant and/or loan funding to partially finance the 
solution. 

The Alternative Plan proposes the installation of a 
sewage collection system in the North Albany health 
hazard area that would convey all wastewater flows to the 
City of Albany Sewage Treatment Plant including flows 
currently treated at the Riverview Heights Subdivision 
Sewage Treatment Plant, a facility which violates its 
permit. This approach has been determined preliminarily 
to be the most cost-effective method of providing sewer 
service to the health hazard area and is the same sewer 
system design concept that would be employed in an 
annexation scenario. 

AUTHORITY/NEED FOR ACTION: 

_K_ Required by Statute: ORS 222.890 
Enactment Date: -,-=1=9~8~3~~~~~~~~~~~~
Statutory Authority: 
Pursuant to Rule: 

Pursuant to Federal Law/Rule: 

Attachment -1L 

Attachment 
Attachment 

Attachment 
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Other: 
Time Constraints: 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 
Other Related Reports/Rules/Statutes: 

_x_ Supplemental Background Information: 

Background Information on the Issue 
North Albany Sanitary survey 
State Health Division Findings 
Letter from DEQ regarding Riverview 
Heights Sewage Treatment Plant 
Department of Justice Legal Opinion 
Alternative Plan and Letters of Transmittal 
Letter from city of Albany and Minutes 
Regarding Alternative Plan 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 
Attachment 

Attachment _lL 
Attachment _Q_ 
Attachment _!L 
Attachment _JL 

Attachment _L 
Attachment _g_ 
Attachment JL 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Opposition on the part of some significant (if not 
quantifiable) portion of the residents of North Albany to 
annexation as a means of solving the problem of failing on
site disposal systems is well known and long standing. It is 
reasonable to predict that EQC approval of the Alternative 
Plan will be more favorably viewed in the area than would 
rejection. 

Rejection of the Alternative Plan and reversion to the 
mandatory annexation process is likely to produce litigation. 
It is worthwhile to note that the State Health Division's 
hearing process was officially described as "vigorously 
contested". Two local organizations, "Stop Annexation - Not 
Sewers" and "Kingston Against city Annexation" were 
represented by attorneys at the hearings. 

It is also the case that elected officials and staff of 
Benton County and the city of Albany, through the 
Albany/Benton County (ABC) Committee, invested considerable 
time and effort in the development of the Alternative Plan; 
both jurisdictions are on record supporting it. Having taken 
the effort this far, both are likely to want an opportunity 
to make the Plan work. 
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PROGRAM CONSIDERATIONS: 

From the perspective of Department staff workload.and other 
agency program concerns it does not appear that approval or 
rejection of the Alternative Plan by the EQC would have 
significantly different impacts. Whether the problems in 
North Albany are addressed with or without annexation, Water 
Quality Division staff will be involved with the responsible 
local jurisdictions in facilities planning, permit issues, 
review of plans and specifications, and funding issues. 

The North Albany health hazard area is ranked first on the 
Construction Grants Priority List. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

Under the Health Hazard Abatement Law (ORS 222.840 to 222.915), 
the Commission must choose between two alternatives when an 
Alternative Plan has been referred to it by the State Health 
Division for review. The alternatives for the Commission to 
consider are: 

1. Approve the Alternative Plan based on a conclusion that it 
provides a method preferable to city annexation for 
alleviating the health hazard. 

If the Commission approves the Alternative Plan, the 
responsible jurisdiction has six months to submit a more 
fully developed final Alternative Plan for the Commission to 
review and certify. 

2. Reject the Alternative Plan based on a conclusion that city 
annexation provides the best and most expeditious method to 
alleviate the health hazard. 

If the Commission rejects the Alternative Plan, the health 
hazard abatement process reverts to mandatory annexation. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends alternative No. 1, approval of the 
Alternative Plan. 

The Alternative Plan proposes a structural solution that 
would effectively solve the problems of failing on-site 
sewage disposal systems and an inadequately functioning 
treatment plant (Riverview Heights Sewage Treatment Plant) 
that have been determined to constitute a danger to public 
health. The proposed facilities consist of a network of 
interceptor and collector sewers and attendant pump stations 
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that would convey all wastewater flows in the North Albany 
health hazard area to the Albany Sewage Treatment Plant 
(STP). On the basis of preliminary analysis, the proposed 
facilities appear to be technically sound and the most cost
effective design concept, taking advantage of the capacity of 
the Albany STP. Indeed, from the engineering perspective the 
Alternative Plan is not alternative at all in that it is the 
same structural solution that the City of Albany would pursue 
under the more conventional annexation process. In this 
regard, the Alternative Plan is consistent with local 
comprehensive plans because Albany remains the provider of 
service, albeit without annexation. 

From an implementation and schedule perspective the 
Alternative Plan is advantageous and preferable to annexation 
because it is more likely to result in the early provision of 
sewer service. The Alternative Plan schedule calls for 
completion of facilities planning/funding application by 
late spring of 1990 followed by phased design and 
construction to be completed by March 1992. Because the 
Alternative Plan is more acceptable to the public to be 
served than annexation, it would avoid the litigation that is 
likely to be initiated if mandatory annexation proceeds. 
Moreover, because the NACSD already exists and its boundaries 
include the entire health hazard area, no exclusion process 
may be initiated as would be the case under an annexation 
process. The exclusion process allows property owners, 
through a hearings process before the state Health Division, 
to have individual properties excluded from a mandatory 
annexation area. These facts make it likely that grant 
and/or loan funding could be applied for much earlier under 
the Alternative Plan. Delay in application for funds 
decreases the certainty of availability. Also, if the 
exclusion process were carried out under annexation, there 
might be a reduction in the number of properties included in 
the annexation boundary to share the cost of sewer 
construction, to the extent that individual petitions for 
exclusion were successful. 

The long-standing sewage disposal problem in North Albany has 
until now proved intractable, principally because of the 
annexation issue. Through hard work and compromise the local 
jurisdictions and affected residents have worked-out a viable 
solution that is widely acceptable. The local effort should 
be recognized by giving the parties involved a chance to make 
it work. 

It is important to note that if the Commission approves the 
Alternative Plan before it today, the responsible 
jurisdiction has six months to prepare and submit a final 
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Alternative Plan for Commission review and certification 
which shows: 

That Albany will extend sewer service extra
terri torially. 

That financing has been assured. 

Detailed plans and specifications for the 
facilities, and a time schedule. 

That the facilities would alleviate the health 
hazard as well and as quickly as would be the case 
through annexation. 

Thus, the NACSD as the jurisdiction submitting the 
Alternative Plan would have an opportunity to resolve with 
the City of Albany any unsettled issues from the initial 
Alternative Plan. The Commission would have the opportunity 
to take a second look at the Alternative Plan in a more 
detailed version prior to certifying the Alternative Plan for 
implementation. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The Alternative Plan is consistent with agency and 
legislative policy pertaining to water quality and health 
hazard abatement. 

ISSUES FOR COMMISSION TO RESOLVE: 

Should the Commission approve the Alte.rnative Plan based on a 
conclusion that it provides an alternative preferable to city 

· annexation as the best and most expeditious method for the 
alleviation of the health hazard conditions in North Albany? 

INTENDED FOLLOWUP ACTIONS: 

Subsequent to Commission approval of the initially submitted 
Alternative Plan: 

1. Work with the responsible jurisdiction toward the 
development and submission of the final Alternative Plan 
within the required time-frame. In addition to the more 
typical facilities plan/plans and specifications type of 
information, the final Alternative Plan must resolve the 
outstanding questions pertaining to future status of the 
NACSD and jurisdictional responsibility for constructing 
and operating the proposed sewerage facilities. 
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2. Review the final Alternative Plan and prepare 
evaluations and recommendations for the Commission's 
consideration. 

In the event that the final Alternative Plan is certified by 
the Commission: 

1. Assist the responsible jurisdiction with grant and/or 
loan applications. 

2. Monitor progress in the provision of sewer service in 
accordance with the certified Alternative Plan. 

RJ:crw\hs 
CG\WC5904 
12/26/89 

Approved: 

Section: 

Division: P7 cC--~ z; 6-7 l&'-

Director:~n~:/:J:"'..&-/£~,,,, ctfv' 
~-"cj?!l-x-h~-'-' 

Report Prepared By: Richard J. Santner 

Phone: 229-5219 

Date Prepared: December 8, 1989 



ATTACHMENT A 

222.750 CITIES 

of the citv into which the city surrendering its 
charter is ·merged. on or before the date on which 
the merger becomes effective, shall file for record 
with the officer of the county in which the city is 
located having charge and custody of the deed 
records of the county, certified copies of the 
written statements of returns of the election in 
the two cities. The county officers shall enter the 
statements of returns of record in the deed 
records of the county. [Amended by 1983 c.350 !52] 

222.720 [Repealed by 1983 c.350 §331a] 

222. 750 Annexation of unincorporated 
territory surrounded by city. When territory 
not within a city is surrounded by the corporate 
boundaries of the city, or by the corporate bound
aries of the city and the ocean shore or a stream, 
bay, lake or other body of water, it is within the 

. power and authority of that city to annex such 
territory. However, this section does not apply 
when the territory not within a city is surrounded 
entirely by water. Unless otherwise required by 
its charter, annexation by a city under this sec
tion shall be by ordinance or resolution subject to 
referendum, with or without the consent of any 
owner of property within the territory or resident 
in the territory. [Amended by 1963 c.444 §1: 1985 c.702 
§16] 

222.810 [Amended by 1953 c.562 §2: repealed by 1969 
c.49 §1] 

222.820 [Repealed by 1969 c.49 §1] 

222.830 [Repealed by 1969 c.49 §1] 

HEALTH HAZARD ABATEMENT 

222.840 Short title. ORS 222.840 to 
222.915 shall be known and may be cited as the 
Health Hazard Abatement Law. [1983 c.407 §2] 

222.850 Definitions for ORS 222.840 
to 222.915. As used in ORS 222.840 to 222.915, 
unless the context requires otherwise: 

(1) "Affected territory" means an area within 
the urban growth boundary of a city and which is 
otherwise eligible for annexation to that city and 
in which there exists an actual or alleged danger 
to public health. 

(2) "Assistant director" means the Assistant 
Director for Health. 

(3) "City council" means the legislative body 
of a city. 

(4) "Commission" means the Environmental 
Quality Commission. 

(5) "Danger to public health'" means a condi
tion which is conducive to the propagation of 
communicable or contagious disease-producing 
organisnu; and \vhich presents a reasonably clear 

possibility that the public generally is being 
exposed to disease-caused physical suffering or 
illness, including a condition such as: 

(a) Impure or inadequate domestic water. 

(b) Inadequate installations for the disposal 
or treatment of sewage, garbage or other contami
nated or putrifying waste. 

(c) Inadequate improvements for drainage of 
surface water and other fluid substances. 

(6) "District" means any one of the following: 

(a) A metropolitan service district formed 
under ORS chapter 268. 

(b) A county service district formed under 
0 RS chapter 451. 

(c) A sanitary district formed under ORS 
450.005 to 450.245. 

(d) A sanitary or a water supply authority 
formed under ORS 450.650 to 450;989. 

(e) A domestic water supply district formed 
under ORS chapter 264. 

(7) "Division" means the Health Division of 
the. Department of Human Resources. [1967 c.624 
§1; 1973 c.637 §1; 1975 c.639 §1: 1983 c.407 §4] 

222.855 Annexation to remove danger 
to public health. In addition to the procedures 
authorized in ORS 222.010 to 222. 750, territory 
otherwise eligible for annexation in accordance 
with ORS 222.111 which is within the urban 
growth boundary of a city may be annexed by 
passage of an ordinance as provided in 0 RS 
222.900 without any vote in such territory or any 
consent by the owners of land therein if it is 
found, as provided in ORS 222.840 to 222.915, 
that a danger to public health exists because of 
conditions within the territory and that such 
conditions can be removed or alleviated by sani
tary, water or other facilities ordinarily provided 
by incorporated cities. [1967 c.624 §2; 1973 c.637 §2: 
1975 c.639 §2; 1981 c.888 §7] 

222.860 Proposal for annexation. (1) 
The city council of any city shall adopt a resolu
tion containing a proposal for anpexation with
out vote or consent in the affected territory. The 
proposal may contain terms of annexation as 
provided in ORS 222.111 and shall: 

(a) Describe the boundaries of the affected 
territory; and 

(b) Describe the conditions alleged to be 
causing a danger to public health. 

(2) The governing body of any district having 
jurisdiction over the affected territory may adopt 
a resolution containing a proposal for annexation 
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to the city \Vithout \'ote or consent in the affected 
territory. '!'he propo:-al Rhall: 

(a) Describe the boundaries of the affected 
territory; and 

(b) Describe lhe conditions alleged to be 
causing a danger to public health. 

(3) The local board of health having jurisdic
tion shall verify the conditions alleged in the 
proposal to be causing a danger to public health, 
based upon its knowledge of those conditions. 

(4) The council or governing body shall cause 
a certified copy of the resolution together with 
verification by the local board of health having 
jurisdiction, to be forwarded to the division and 
request the division to ascertain whether condi
tions dangerous to public health exist in the 
affected territory. [1967 c.624 §3: 1973 c.637 §3; 1975 
c.639 §3; 1981 c.888 §8; 198:3 c.407 §i\] 

222.865 [196i c.62.t ~4: 1973 c.637 §4; repealed by 
197.o c.639 §181 

222.870 Hearing in affected territory; 
notice. (1) Upon receipt of the certified copy of 
the resolution, and verification by the local board 
of health having jurisdiction, the division shall 
review and investigate conditions in the affected 
territory. If it finds substantial evidence that a 
danger to public health exists in the territory, it 
shall issue an order for a hearing to be held within 
the affected territory, or at a place near the 
affected territory if there is no suitable place 
within that territory at which to hold the hearing, 
not sooner than 30 days from the date of the 
order. 

(2) Upon issuance of an order for a hearing, 
the division shall immediately give notice of the 
resolution and order by publishing them in a 
newspaper of general circulation within the city 
and the affected territory once each week for two 
successive weeks and by posting copies of the 
order in four public places within the affected 
territory. [1973 c.624 §6; 1973 c.637 §5: 1975 c.639 §4; 1983 
c.407 §6] 

222.875 Purpose and conduct of hear
ing; written findings of fact. (1) The hearing 
shall be for the sole purpose of determining 
whether a danger to public health exists due to 
conditions in the affected territory. It may be 
conducted by one or more members of the divi
sion's staff to whom authority to conduct such a 
hearing is delegated. It shall proceed in accord
ance with rules which may be established by the 
division. Any person who may be affected by the 
finding, including residents of the city, may be 
heard. Within 60 days following the hearing, the 
person conducting the hearing shall prepare and 

submit to the division written findings of fact and 
recununendations based· thereon. 'I'he cli\'ision 
shall publish a notice of the issuance of such 
findings and recommendations in the ne\Vspaper 
utilized for the notice of hearing under ORS 
222.870, advising of the opportunity for presenta
tion of a petition under subsection (2) of this 
section. 

(2) Within 15 days after the publication of 
notice of issuance of findings in accordance with 
subsection (1) of this section any person who may 
he affected by the findings, including residents of 
the city, or the affected city, ·may petition the 
assistant director according to rules of the divi
sion to present written or oral arguments on the 
proposal. If a petition is received the assistant 
director may set a time and place for receipt of 
argument. [1967 c.624 §7: 1973 c.637 §6; 1975 c.639 §5; 198.3 

c.407 §71 

222.880 Health Division order or find
ing; hearing upon petition; alteration of 
boundaries. (1) Within 30 days following the 
final hearing of any arguments received by peti
tion under the provisions of ORS 222.875 (2) the 
assistant director shall review the arguments and 
the findings and recommendations of the person 
conducting the hearing as provided in ORS· 
222.875 (2). If the assistant director finds no 
danger to public health exists because of condi
tions within the affected territory, the assistant 
director shall issue an order terminating the pro
ceedings under ORS 222.840 to 222.915 with 
reference to the affected territory. 

(2) If the assistant director finds that a dan
ger to public health exists because of conditions 
within the affected territory, the assistant direc
tor shall file a certified copy of findings with the 
city and, except where the condition causing the 
danger to public health is impure or inadequate 
domestic water, with the commission. 

(3) If the assistant director determines that a 
danger to public health exists because of condi
tions within only part of the affected territory, 
the assistant director may, upon petition and 
hearing, reduce the boundaries of the affected 
territory to that part of the territory that presents 
a danger if the area to be excluded would not be 
surrounded by the affected territory remaining to 
be annexed and would not be directly served by 
the sanitary, water or other facilities necessary to 
remove or alleviate the danger to public health 
existing within the affected territory remaining 
to be annexed. The findings shall describe the 
boundaries of the affected territory as reduced by 
the assistant director. The assistant director shall 
file a certified copy of findings with the city and, 
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except where the. condition causing the danger to 
public health is impure or inadequate domestic 
\vater, the-commission. 

(4) In determining whether to exclude any 
area the assistant director may consider whether 
or not such exclusion would unduly interfere with 
the removal or alleviation of the danger to public 
health in the affected territory remaining to be 
annexed and whether the exclusion would result 
in an illogical boundary for the extension of 
services normally provided by an incorporated 
city. 

(5) The city shall, when requested, aid in the 
determinations made under subsections (3) and 
( 4) of this section and, if necessary, cause a study 
to be made. [1967 c.624 §8; 1973 c.637 §7; 1975 c.639 §6; 
1983 c.407 §BJ 

222.883 Suspension of proceedings by 
Health Division; purpose; limit. At any time 
after the assistant director under ORS 222.880 
finds that conditions dangerous to public health 
exist, the division may order further proceedings 
on the findings filed under 0 RS 222.880 halted in 
order to allow a city, district or persons affected 
by the findings to develop and propose an alter
native plan to annexation for the removal or 
alleviation of the conditions dangerous to public 
health. Proceedings may be stayed under this 
section for not longer than 30 days. [1983 c.407 §31 

222.885 Alternative plan by petition or 
resolution; stay of. proceedings. (1) Within 
60 days after the assistant director under ORS 
222.880 finds that conditions dangerous to public 
health exist, a petition, signed by not less than 51 
percent of the electors registered in the affected 
territory, may be filed with the division. Such 
petition shall suggest an alternative plan to 
annexation to the city for removal or alleviation 
of the conditions dangerous to public health. The 
petition shall state the intent of the residents to 
seek annexation to an existing district authorized 
by law to provide facilities within the affected 
territory necessary to remove or alleviate the 
dangerous conditions or to seek, with the 
approval of the city or district, extraterritorial 
extension of a city's or district's sewer or water 
lines. The petition shall be accompanied by a 
proposed plan which shall state the type of facili· 
ties to be constructed, a proposed means of finan
cing the facilities, and an estimate of the time 
required to construct such facilities arid place 
them in operation. 

(2) Within 30 days after the assistant director 
under ORS 222.880 finds that conditions dan
gerous to public health exist, a resolution adopted 
by the city council or the governing body of any 

district having jurisdiction n\'er the affected ter
ritory may be filed with the division. The resolu
tion shall suggest nn alternative plan to 
annexation to the city for retnoval or alleviation 
of the conditions dnngerou<; to public health. 'rhe 
resolution shall be accompanied by a proposed 
plan which shall state the type of facilities to be 
constructed, a proposed means of financing the 
facilities, and an estimate of the time required to 
construct such facilities and place them in opera· 
ti on. 

(3) Upon receipt of such petition or resolu
tion adopted by a district or city council, the 
division shall: 

(a) Immediately forward copies of any peti
tion or resolution to the city or district referred to 
in the petition or resolution, and, except where 
the condition causing the danger to public health 
is impure or inadequate domestic water, to the 
commission. 

(b) Order further proceedings on the findings 
filed under ORS 222.880 stayed pending the 
review permitted under ORS 222.890 and this 
section. [1967 c.624 §Ba (I), (2); 1973 c.637 §8; 1975 c.639 
§7; 19B3 c.83 §26; 1983 c.407 §9] 

222.890 Review of alternative plan. (1) 
An alternative plan referred to in ORS 222.885 
shall be reviewed by the division in cases where 
danger to public health is caused by impure or 
inadequate domestic water and in all other cases 
by the commission. The plan shall be approved or 
rejected by the appropriate authority. In review· 
ing the alternative plan contained in the petition, 
the authority shall consider whether, in its judg
ment, the plan contains a preferable alternative 
for the alleviation or removal of the conditions 
dangerous to public health. If it determines that 
annexation to the city provides the best and most 
expeditious method of removing or alleviating the 
dangerous conditions, the alternative plan shall 
be rejected and further proceedings on the finding 
filed under ORS 222.880 shall resume. 

(2) If the reviewing authority finds that the 
alternative plan provides a preferable method of 
alleviating or removing the dangerous conditions, 
the petitioners or appropriate governing body 
shall have six months within which to present to 
such authority information showing: 

(a) That the territory in which the conditions 
dangerous to public health exist has received 
approval for the extension of a city's or district's 
sewer or water lines within the territory or has 
annexed to a district authorized by law to provide 
facilities necessarv to remove or alleviate the 
dangerous conditi~ns, and that financing of the 
facilities for extension of such facilities to the 
territory has been as~11rPd. 

A-3 



BOUNDARY CHANGES; MERGERS & CONSOL=l=D=A~T~I=O~N=S~-2~2_2~.9~0~0 

( b) Detailed plans and specifications for the 
construction of such facilities. 

(c) A time schedule for the construction of 
such facilities. 

(d) That such facilities, if constructed, will 
remove or alleviate the conditions dangerous to 
public health in a manner as satisfactory and 
expeditious as would be accomplished by the 
proposed annexation to the city. 

(3) The authority shall review the final plan 
presented to it by the petitioners, city or district 
and shall promptly certify whether the require
ments of subsection (2) of this section have been 
met. If the requirements have been met, the 
division shall certify the alternative plan. Further 
annexation proceedings on the findings filed 
under ORS 222.880 shall be suspended and the 
city shall be so notified. If the requirements of 
subsection (2) of this section are not met by the 
petitioners, city or district or whenever the 
reviewing authority determines that the require
ments of the certified plan are not being satisfied, 
further proceedings on the findings filed under 
ORS 222.880 shall resume. {1967 c.624 §Ba (3), (4), (5); 
1973 c.637 §9; 1975 c.639 §8: 1983 c.407 §10] 

222.895 [1967 c.624 §9; 1973 c.637 §10; repealed by 
1975 c.639 §9 (222.896 enacted in lieu of 222.895)] 

222.896 Judicial review. Judicial review 
of final orders under ORS 222.840 to 222.915 
shall be as provided in ORS 183.480 to 183.500 
for judicial review of contested cases. [1975c.639§10 
(enacted in lieu of222.895)} 

222.897 Study and plan for alleviation 
of health danger by city; procedure if city 
fails to act. (1) Upon receipt of a certified copy 
of the division's findings under ORS 222.880, the 
city council shall cause a study to be made and 
preliminary plans and specifications developed 
for the sanitary, water or other facilities neces
sary to remove or alleviate the conditions causing 
a danger to public health. The council shall pre
pare a schedule setting out the steps necessary to 
put the plan into operation and the time required 
for each step in the implementation of the plan. A 
copy of the plans and specifications and the time 
schedule shall, in the case where the danger to 
public health is caused by impure or inadequate 
domestic water, be submitted to the division and 
in all other cases to the commission. 

(2) If the city within 90 days, fails to com
plete the requirements in subsection (1) of this 
section, the division shall conduct the necessary 
studies and prepare plans and other documents 
required for the consideration of the proposal and 
the final determination of the proceedings. The 

expense of the study and preparation of the plans 
and other documents shall be paid by the city 
upon \'ouchers properly certified by the assistant 
director. I H:llf1 c.0:19 ~ l '.!! 

222.898 Determination if health dan
ger can be alleviated; approval of plans; 
notice to city. (1) Within 60 days of receipt of 
the preliminary plans and other documents sub
mitted as required by ORS 222.897, the appropri
ate reviewing authority shall determine whether 
the conditions dangerous to public health within 
the territory proposed to be annexed can be 
removed or alleviated by the sanitary, water or 
other facilities proposed by the plans and specifi
cations. 

(2) If such authority considers the proposed 
facilities and the time schedule for installation of 
such facilities adequate to remove or alleviate the 
dangerous conditions, it shall approve the pr<>
posal and certify its approval to the city. 

(3) If the authority considers the proposed 
facilities al' time schedule inadequate, it shall 
disapprove the proposal and certify its disap
proval to the city including the particular matters 
causing the disapproval. The city council shall 
then submit an additional or revised proposal. 

(4) In the event the authority upon review of 
the plans and other documents submitted under 
subsection (1) of this section determines that the 
danger to public health in the area proposed to be 
annexed cannot be removed or alleviated by sani
tary, water or other facilities ordinarily provided 
by incorporated cities it shall terminate the pro
ceedings upon the proposal and notify the city. 
{1975 c.639 §13] 

222.900 City to adopt ordinance. (1) 
Subject to subsection (2) of this section, upon 
receipt of the certified copy of the finding as 
provided in ORS ,222.880 (2) or (3) and certifica
tion of approval of plans under ORS 222.898, the 
city council shall adopt an ordinance which shall: 

(a) Contain the legal description of the ter
ritory annexed; 

(b) Contain the terms of the annexation, if 
any, made under ORS 222.111; 

(c) Adopt the plans, specifications and time 
schedule as approved by the division or commis
sion: and 

(d) Declare the territory annexed to the city 
in accordance with ORS 222.840 to 222.915. 

(2) An ordinance shall not be enacted as 
provided in subsection (1) of this section until the 
expiration of the time for appeal under the provi
sions of ORS 222.896 and, in the event an appeal 
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is filed, following the determination of that 
appeal. 

(3) If the division makes its finding under 
ORS 222.880 (:l). the city shall not annex a 
greater area than that described in the finding. 
The recorder, or other officer performing the 
duties of the recorder, shall transmit a transcript 
to the Secretary of State, including certified cop
ies of the resolution required in ORS 222.860, the 
finding of the assistant director, and the ordi
nance proclaiming annexation of the territory. 

(4) If the city council adopts the ordinance of 
annexation as provided in subsection (1) of this 
section, it shall within one year thereafter pre
pare plans and specifications for the sanitary, 
water or other facilities proposed to be provided 
in the annexed area, in compliance with ORS 
448.115 to 448.285 or 468.742 and shall then 
proceed in accordance with the time schedule to 
construct or install these facilities. The commis
sion shall use its powers of enforcement under 
ORS 448.305, 454.010 to 454.040, 454.205 to 
454.255, 454.405, 454.425, 454.505 to 454.535, 
454.605 to 454.745, and ORS chapter 468 to 
insure that the facilities are constructed or 
installed in conformance with the approved plans 
and schedule. The manner of financing the cost of 
the facilities shall be determined by the city 
council. [1967 c.624 §10; 1973 c.637 §11; 1975 c.639 §14; 
1983 c.740 §57] 

222.905 Application to initiate annexa· 
tion. (1) The local board of health or the bound
ary. commission having jurisdiction shall, if it 
believes a danger to public health exists within a 
territory otherwise eligible for annexation in 
accordance with ORS 222.111, proceed in the 
same manner as a city is authorized to proceed 
under ORS 222.860. 

(2) Any 11 residents of territory otherwise 
eligible for annexation in accordance with ORS 
222.111 who believe a danger to public health 
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exists within such territory may apply to the local 
board of health to initiate proceedings to annex 
such territory as provided in subsection ( 1) of this 
section. The local board of health shall within a 
reasonable time, but not more than 90 days, 
investigate the matters alleged in the application 
and shall either initiate proceedings or certify to 
the petitioners that the investigation disclosed 
insufficient evidence to initiate proceedings. [ 1967 
c.624 §11; 1973 c.637 §12; 1975 c.639 §15; 1981 c.888 §9] 

222.910 [1967 c.624 §5; 1973 c.637 §13; repealed by 
1975 c.639 §16 (222.911 enacted in lieu of222.910)] 

222.911 Participation of interested 
division assistant director, officer or 
employe prohibited. No officer or employe of 
the division who owns property or resides within 
affected territory that is subject to proceedings 
under the provisions of ORS 222.840 to 222.915 
shall participate in an official capacity in any 
investigation, hearing or recommendation relat
ing to such proceedings. If the assistant director 
is such a person, the assistant director shall so 
inform the Governor, who shall appoint another 
person to fulfill the duties of the assistant direc
tor in anY investigation, hearing or recommenda
tion relating to such proceeding. [1975 c.639 §17 
(enacted in lieu of 222.910)] 

222.915 Application of ORS 222.840 to 
222.915. The provisions of ORS 222.840 to 
222.915 do not apply to proceedings to annex 
territory to any city ifthe charter or ordinances of 
the city conflict with or are inconsistent with 
ORS 222.840 to 222.915. [1967 c.624 §12; 1971 c.673 §5] 

PENALTIES 
222.990 Penalties. Failure to comply with 

the provisions of ORS 222.010 subjects the city to 
a penalty of $100 which may be recovered by an 
action in the name of the county in which the city 
is located. 
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Attachment B 

Background Information on the Issue 

The unincorporated part of Benton County known as North Albany is north of 
the Willamette River, adjacent to the portion of the City of Albany in the 
vicinity of N.W. Hickory St. that is also north of the Willamette. The area 
is primarily residential in nature and is within th.; Urban Growth Boundary 
(UGB). 

The North Albany County Service District (NACSD) provides water to most of 
North Albany through purchase from the City of Albany. The NACSD also 
operates a sewage collection system and treatment plant serving the 123 
homes in the Riverview Heights Subdivis,ion. The remainder of North Albany 
relies on on-site sewage disposal systems. Problems with on-site disposal 
systems have been significant and long-standing in some parts of North 
Albany, but have never been resolved. 

In May of 1987, the Benton County Board of Health received a petition from 
North Albany residents requesting the initiation of health hazard 
proceedings under the Health Hazard Abatement Law (ORS 222.840 to 222.915). 
The Board of Health ordered a sanitary survey for those portions of North 
Albany that were of most concern as a basis for the health hazard 
proceedings (Attachment C). 

The survey was conducted during the first two weeks of February 1988 by 
Benton County sanitarians with the participation of sanitarians from DEQ and 
the State Health Division. The survey found a failure rate of 39% among the 
310 on-site disposal systems surveyed, widely distributed over the survey 
area. As a result of the survey, the Benton County Health Division 
concluded that there was a reasonably clear possibility that the public was 
being exposed to hazardous conditions due to inadequate installations for 
the treatment and disposal of sewage. The Riverview Heights Subdivision 
Treatment Plant, because of failure to comply with discharge standards, was 
included in the category of inadequate installations. The survey further 
concluded that the extension of city sewer service to the area was the only 
permanent solution to this situation (Attachment C). 

As the next step in the Health Hazard Abatement process, the State Health 
Division held hearings on the proposed annexation between June and 
September, 1988. Based on the hearings process, the State Health.Division 
Administrator issued a finding in May, 1989 that a public health hazard 
existed in the area proposed for annexation. The findings included a 
determination that the Riverview Heights Treatment Plant discharges 
inadequately treated sewage into the environment (Attachment D). 
Documentation provided by DEQ had been incorporated into the findings 
regarding the treatment plant (Attachment E). 

Under the Health Hazard Abatement Law, once the State Health Division has 
found that a danger to public health exists, the usual course of events is 
for the city adjacent to the health hazard area to prepare preliminary 
plans, specifications and a schedule for review by the EQC (except in cases 
where the problem is related to impure domestic water). If these are 
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approved by the EQC, the City proceeds with annexation, finalizes the plans 
and specifications, and constructs the facilities. 

However, the law allows for submission of an alternative plan to city 
annexation by a district (such as a county service district) having 
jurisdiction over the health hazard area. If such an alternative plan is 
forthcoming, the State Health Division may suspend the city annexation 
process to allow submission and review of the alternative plan. 

On May 16, 1989, Health Division Administrator Kristine M. Gebbie stayed the 
city annexation process in the case of North Albany to allow the development 
and submission of an alternative plan to city annexation. The stay was 
initially for 90 days but was extended for an additional 90 days until 
November 15, 1989. 

During the May-November 1989 period the Albany/Benton County (ABC) 
Committee composed of elected officials from these jurisdictions and 
deliberating with the support and participation of staff, consultant and 
interested citizens, worked intensively on the development of an alternative 
plan to city annexation that would effectively deal with the health hazard 
problems and would be acceptable to local governments and affected 
residents. 

One important question that arose during the ABC Committee's work pertained 
to a possible requirement that the EQC, which has responsibility for review 
of alternative plans, take into account the acknowledged comprehensive plan 
for the Albany urban area which establishes Albany as the preferred 
provider of urban services within the UGB. DEQ's Water Quality Division 
requested an opinion on this and related questions from the State of Oregon 
Department of Justice. In summary, the Department of Justice determined 
that the EQC does not need to comply with an acknowledged comprehensive plan 
in its determination of the preferability of an alternative plan to city 
annexation (Attachment F). 

After an alternative plan to city annexation has been submitted to the State 
Health Division, it is referred to the EQC as the reviewing authority 
(except in cases where the danger to public health is caused by impure 
domestic water). The EQC must approve or reject the alternative based on a 
judgement as to whether or not the alternative plan is preferable to city 
annexation for the alleviation of conditions dangerous to public health. If 
the alternative plan is rejected, the health hazard abatement process 
reverts to the mandatory city annexation procedure. If the alternative plan 
is approved, then the entity submitting the alternative plan has six months 
within which to further develop and submit a final alternative plan. The 
final alternative plan, if determined to provide a means as expeditious and 
satisfactory as city annexation for the alleviation of conditions dangerous 
to public health, will be certified as such by the EQC. If the EQC does not 
certify the final alternative plan, the health hazard abatement process 
reverts to mandatory city annexation. 

The Benton County Board of Commissioners acting as the Governing Body of the 
NACSD has submitted an (initial) alternative plan to the State Health 
Division, which in turn has referred it to the EQC for review in accordance 
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with the Health Hazard Abatement Law as outlined above (Attachment G). The 
City of Albany has provided the Benton County Commissioners with a 
statement of support for the Alternative Plan based on the inclusion of 
certain provisions (Attachment H). 

The Alternative Plan contains the following important elements: 

1. The City of Albany will provide sewer service from the Albany Sewage 
Treatment Plant to the health hazard area without requiring annexation. 

2.- The NACSD will transfer its water and sewer facilities and operations 
to the City of Albany. The continued existence of the NACSD as a 
taxing/contracting authority will be determined later. Jurisdictional 
responsibility for implementation of the facilities construction aspect 
of the Alternative Plan will depend on the determination regarding the 
continued existence of the NACSD. 

3. The NACSD will not oppose sewer and water surcharges imposed by the 
City of Albany on areas which are not annexed to the City but receive 
sewer and water service. 

4. Benton County will transfer land use administration in the UGB to the 
City of Albany. Benton County will provide in-kind planning services 
to the Albany Planning Department to help implement the Alternative 
Plan's land use components. 

5. After details of the Alternative Plan have been agreed to by Albany and 
Benton County, an election offering phased-value annexation will be 
held. If the election fails the Alternative Plan will be implemented. 

6. The facilities design component of the Alternative Plan shows a 
network of interceptor sewers and attendant pump stations that would 
provide sewer service to the health hazard area. The Riverview 
Heights Subdivision collection system would be connected to the new 
interceptors. The Riverview Heights Treatment Plant would be 
abandoned. Collector sewers would be constructed to access properties 
presently using on-site disposal systems. All flows would be conveyed 
to the Albany Sewage Treatment Plant. 

7. The collector sewers would be financed by Bancroft bonds. The 
interceptors would be financed by general obligation bonds or by 
assessments, reduced by any EPA grant or loan. 

8. The proposed project schedule calls for completion of the facilities 
planning/funding application phase by late spring of 1990. Project 
design and construction w~uld be completed in three phases. Project 
completion (service connections) is projected to be achieved by March 
of 1992. 

(Please see Attachment G, the Alternative Plan, for further details and maps.) 
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ATTACHMENT C 

NORTH ALBANY SANITARY SURVEY 

BENTON COUNTY 

MARCH 16, 1988 

BENTON COUNTY HEALTH DEPARTMENT 

ENVIRONMENTAL HEALTH DIVISION 

538 NW 27TH STREET 

CORVALLIS, OREGON 97338 

757-6841 
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NORTH ALBANY SANITARY SURVEY 
FEBRUARY, 1988 

INTRODUCTION 

The area known as North Albany lies in unincorporated enton 
County, immediately adjacent to the city limits of All ny 
which extend across the Willamette River to N. w. Hick ry 
Street. The area is predominantly residential in natu~e, 
with lot sizes ranging from one quarter acre to several 
acres in size. Some farming practices continue on larger 
tracts of land. 

Drinking water is provided to most of North Albany by the 
North Albany County Service District which purchases water 
from the City of Albany. Except for the Riverview Heights 
Subdivision, the area continues to be served by individual 
septic tank and drainfield systems. Riverview Heights is 
served by a sewage treatment plant which is operated by the 
County Service District. 

HISTORY 

For many years, septic tank problems have plagued some of 
the neighborhoods in North Albany. The major cause of 
septic problems has been poorly drained soils. Other 
factors which have contributed to the problems include small 
lot size, lack of system maintenance, and poor system 
design. These factors, in part, prompted the Benton county 
Health Department to place a moratorium on septic tank 
permits in Princeton Heights and Kingston Heights in 1971. 

A Health Department survey of septic tanks in the Gibson 
Hill Road area, known as Area II, documented a failure rate 
of 36% in 1979. In addition, Benton county is under an 
Environmental Quality Commission order to upgrade or replace 
the Riverview Heights treatment plant which is inadequate to 
serve the 125 homes in the subdivision. 

Over the years, several plans for correcting the problems 
have been discussed. Citizen initiatives to annex to the 
City of Albany for sewer services have been unsuccessful. 
Many individual septic system repairs have been attempted, 
but they are often unsuccessful, or provide only temporary 
improvement. The Health Department continues to receive 
complaints about the problems, as well as calls from 
citizens requesting help and voicing concern. 
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PURPOSE 

The Benton County Board of Health, through its Health 
Department, has a responsibility to protect the healt ind 
welfare of Benton County citizens and visitors. In B :on 
County, the Board of Commissioners (Board) serves as = 
Board of Health. 

On May 20, 1987, the Board received a petition from No th 
Albany residents requesting initiation of health hazarl 
annexation proceedings for the North Albany area. After 
discussions with the Department of Environmental Quality 
(DEQ) and the Oregon State Health Division (OSHD), it was 
determined that suspected problem areas needed to be 
surveyed in order to better define the basis for the health 
hazard proceedings. 

A Board Order adopted on June 3, 1987 directed the Benton 
County Environmental Health Division to conduct the survey 
and present the results to the Board of Health along with a 
resolution initiating health hazard proceedings under ORS 
222.905. A copy of the Board Order and map of the survey 
area appear as Figure 1 and Map 1 of this report. 
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FIGURE l -~·v-- --••I (J. ;..;_•. 

BEFORE THE BOARD OF HEALTH 
FOR THE STATE OF OREGON, FOR THE COUNTY OF BENTON 

In the Matter of Conducting ) 
a Sanitary Survey In L ORDER 
North Albany ) 

THE ABOVE ENTITLED MATTER COMING NOW FOR THE CONSIDERATION OF THE BOARD 
AND, 

IT APPEARING TO THE BOARD 

THAT, on May 20, 1987 the Board of Health received a petition from North 
Albany residents requesting that the County initiate health hazard proceedings 
under ORS 222.905 for all of the North Albany Urban Growth Boundary; and 

THAT subsequent meetings with staff from the Department of Environmental 
Quality and Health Division indicate that a resolution involving the whole 
urban growth boundary would be returned; and 

THAT the areas of most significant concern are Area IIA, Kingston and 
Princeton Heights. 

NOW, THEREFORE, IT IS HEREBY ORDERED that Environmental Health staff in 
conjunction with the Department of Environmental Quality and Health Division 
staff conduct a sanitary survey f n the shaded area shown on Exhibit A; and 

THAT the results of that survey along with a resolution Initiating health 
hazard proceedings under ORS 222.905 be presented to the Board of Health in 
March, 19B8. · 

Adopted this 3rd. day of June, 1987, 

SI gned this 1S µ,. day of June, 1987. 

REOlJO/F 

\'OT( 

Stltllld j!? 
SIMERVllE ~ 
CARR jM 

BENTON COUNTY BOARD OF HEALTH 

~re~ 
/JtU~ 
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SURVEY METHODOLOGY 

The survey boundary was developed on the basis of earlier 
surveys and the history of known septic tank problems, 
complaints, and attempted repairs. The Department of 
Environmental Quality (DEQ) and Oregon State Health Division 
(OSHD) participated in the determination of the boundary and 
committed a total of seven sanitarians to assist three 
Benton County sanitarians with the survey. 

In mid-January 1988, a letter was malled to all known 
property owners in the area announci"g that the survey had 
been scheduled to begin on February 1, 1988. A meeting of 
the Albany Benton County Intergovernmental Advisory 
Committee was held on January 21, 1988 to review the survey 
plan. Public participation was invited. 

On February 1, 1988, five two-member teams began the house 
to house survey which required two weeks to complete. 
Occupants were interviewed and sewage systems were evalu
ated. Tracer dye, surface water samples, and photographs 
were used to document systems suspected of having problems. 

The feasibility of on-site repairs was evaluated on each lot 
with a failing or marginal system. Repair evaluations were 
cursory in nature and based on general drainage conditions 
and the amount of room available. 

Five additional parcels were surveyed due to their proximity 
to the proposed boundary. They have been included in the 
results. 

3/16/88 

NORTH ALBANY SANITARY SURVEY - PAGE 6 
C-7 



WEATHER CONSIDERAT,IONS 

Sanitary surveys of septic tank systems are normally done 
during the winter months because failed systems can be 
difficult to detect during the drier times of the year. 
Normal rainfall is desirable so that typical winter time 
conditions can be observed and documented. This is 
especially important in North Albany where a high seasonal 
water table in poorly drained soils is the primary cause of 
failure. 

Figure 2 shows that cumulative rainfall is behind the 30 
year average for the crop year. Although December and 
January were about average, Figure 3 shows that the week 
prior to the survey and the first week of the survey were 
unusually dry. 
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SURFACE WATER SAMPLING 

PURPOSE 

Microbiological analysis of surface water was done to aid in 
determining the sta&us of individual sewage disposal 
systems. Samples were generally collected on a lot by lot 
basis where dye testing was not possible or was incon
clusive. Sampling was not done on an area-wide basis to 
assess overall impacts on surface water drainage systems. 

METHOD 

Sample points included ponded water, seeps, and discharges 
in or immediately below drainfields. Roof drain and tile 
drain discharges suspected of carrying sewage were also 
sampled. All samples were packed with ice and rushed to the 
Oregon State Health Division laboratory for testing within 
six hours of collection. 

Fecal coliform and Enterococci bacteria were selected as 
indicator organisms. These bacteria are normally found in 
the intestines of humans and animals. Because fecal coli
form readily die off in the environment, and Enterococci are 
more persistent; their relative numbers is an indication of 
the proximity to the source of contamination. 

RESULTS 

The membrane filter method was used with growth specific 
media to culture the bacteria. Results are expressed as the 
number of colonies per 100 milliliters (ml) of water. 

The DEQ standards for surface water quality were adopted as 
a guide for interpreting the results. Counts above 200 
colonies per 100 ml for fecal coliform and 33 colonies for 
Enterococci indicate poor quality or contaminated water. 
Counts of less than the DEQ standards were interpreted as 
representing no indication of septic failure. Counts of 
greater than 1000 for fecal coliform and 100 for enterococci 
were generally interpreted as direct evidence of failure. 

A total of 80 samples was submitted for analysis. The 
results are displayed in Table 1. 
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TABLE 1: SURFACE WATER SAMPLE RESULTS 
========================================================================== 
UNIT # SAMPLE # LOCATIONS FECAL COL. EN TERO 
========================================================================== 

3 542 

5 550 

11 535 

26 545 

33 534 

38 530 

39 544 

57 572 

69 573 

78 565 

79 570 

80 568 

86 614 

90 611 

91 601 

94 604 

95 546 

Spring discharge. 

Roadside ditch below 
drainfield. 

Sewage discharge along 
north property line. 

Sewage discharge along 
S.E. property line. 

Spring drainage ditch 
below drainf ield area. 

Seepage from bank below 
drainfield. 

Seepage area into roadside 
ditch below drainf ield. 

Ponded area along property 
line. 

<100 

<100 

>500,000 

1,160 

460 

> 10,000 

117,000 

Ponded area over drainfield 134,000 
in rear yard. 

Pipe discharge to roadside 6,200 
ditch in front yard. 

Seep discharge on hillslope 200 
below drainfield. 

Seep discharge below drain- 200 
field. 

Ponded sewage over south >100,000 
ends of drainfield. 

Spring discharge at base 1,200 
of terrace below drainfield. 

Spring discharge below 14,000 
drainf ield. 

Ponded waters over 4,600 
drainfield. 

Ponded sewage over 68,200 
drainf ield. 
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<20 

>100,000 

98,000 

<200 

leaked 

>800 
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<20 
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TABLE 1: SURFACE WATER SAMPLE RESULTS 
========================================================================== 
UNIT # SAMPLE # LOCATIONS FECAL COL. EN TERO 
========================================================================== 

96 608 Seep zone below >100,000 1220 
drainfield. 

98 629 Seep zone immediately 4,800 80 
below drainf ield. 

105 600 End of open trench 4,000 1060 
at end of drainfield. 

112 627 Ponded sewage on top >100,000 400 
of drainfield. 

114 630 Ponded waters on top of <200 380 
drainfield. 

120 538 Wet area West of home. <20 900 

120 531 At clay tile N.W. of house. 2,700 3,600 

115 584 45' west of cross fence 1600 20 
along S. property line. 

128 579 N.E. corner of property, <200 20 
at garden. 

132 532 Seep 85' north of home. 1,360 15,000 

133 587 Seep 60' north of house. 4~200 3,460 

135 557 At-seep upgradient to 0 20 
pasture. Next to chicken 
house. 

136 558 70'east of shop. 0 20 0 

145 551 Water seep N.E. of house down 200 580 
slope of capfill. 

151 559 Liquid on surface of ground 7,000 1,600 
N.E. of house. 

158 591 Standing water over drain- 1,400 780 
field. 

159 603 Ponding water over drain- 54,800 1,020 
drainfield. 

160 626 Rain drain discharge 10' 240 4 
below drainfield. 

179 58 0 Ditch in s.w. corner. >200 720 

183 620 w. of woodshed. 5,400 140 
NORTH ALBANY SANITARY SURVEY - PAGE 10 C-11 



TABLE 1: SURFACE WATER SAMPLE RESULTS 
=============================================================~============ 
UNIT # SAMPLE # LOCATIONS FECAL COL. EN TERO 
============================================================= ============ 

18 4 613 

18 6 589 

242 562 

211! 9 564 

2111! 611!7 

213 563 

214 618 

219 541 

225 554 

225 553 

226 560 

226 555 

231 609 

232 561 

236 602 

237 595 

238 606 

242 562 

255 592 

256 581 

261 588 

272 543 

272 556 

274 622 

Standing water in fenced 
corral. 

Standing water South 
of house. 

Ditch & curtain drain 
outlet. 

Ditch west of unit. 

Tile discharge s.w. corner. 

Marshy area west of unit. 

s.w. corner in ditch. 

Culvert on unit. 

Standing water S.E. 

s.w. corner ponding water. 

Sewage on surface. 

Discharge @ 4'ads pipe. 

Ponding water. 

Ditch. 

N .w. corner. 

Drainfield area. 

s.w. corner. 

Ditch & curtain drain 
outlet. 

Tile discharge into ditch. 

Tile discharge into ditch. 

Standing water over drain
f ield. 

Curtain Drain discharge. 

Middle of drainf ield. 

Drainage between house 
and truck barn. 
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20,0011! 3211! 

<211!0 <5 

200 <5 

<211!0 780 

<211!0 40 

1,000 2,500 

3,000 1,280 

<200 20 

<211!0 320 

<200 20 

40,000 320 

<20 0 1,640 

(200 420 

<200 <5 

600 900 

4,400 660 

400 40 

200 <5 

400 480 

200 220 

<20 0 400 

<200 140 

<200 20 

<200 60 



TABLE l: SURFACE WATER SAMPLE RESULTS 
============================================================= :=========== 
UNIT # SAMPLE # LOCATIONS FECAL COL. EN TERO 
===========================~================================= =========== 

274 638 Drainage east of truck barn. <200 20 

275 585 Liquid on ground surface 34,600 580 
West of house. 

283 636 Ponded water 80'N.W. of house <200 20 

314 540 Roadside ditch at unit. <200 <5 

327 647 Pond area behind log berm. <200 140 
West end of property. 

327 648 West end of property. 400 3,120 
Behind storage shed. 

381 647 Drainage ditch next to <200 20 
middle school parking lot. 

395 645 From ponded area East side 5,600 20 
of house. 

405 567 Wentworth. >100,000 680 

409 597 Landes - ponded water in 200 <20 
ditch. 

409 569 Suspected drainf ield area. <200 400 

413 577 Soggy area at base of bank. 4,400 20 

414 549 Hand dug ditch at unit. >20,000 1,480 

415 536 Ditch between unit 415 & 416. <20 <100 

430 548 Ditch between unit 430 at <20 <10 0 
SW property corner. 

433 547 Ditch near drainf ield. 2,000 20 

434 576 Open pit at end of drainfield 800 6,880 

463 596 Possible discharge from 1,600 Ul0 
463 onto property to East. 

464 571 Seep on adjacent lot 200 20 
below unit 464. 

NORTH ALBANY SANITARY SURVEY - PAGE 12 C,- /3 



CLASSIFICATION OF SYSTEM FUNCTIONING 

Sewage systems can be classified in.several categories once 
they are evaluated and compared to standards. For the 
purpose of this study, systems are classified into the 
following categories. 

1. Satisfactory System - No Evidence of failure: 
No observed sewage discharging onto the ground surface; 
occupant indicated system functions satisfactorily in 
all seasons; tr~cing dye was not observed discharging 
from the drainfield area; the drainfield was not or only 
slightly saturated; and overall the system appeared to 
be functioning properly under its present use. 

2. Marginal System - Indirect evidence of failure: 
A system that indicated signs of mo.de rate to heavy soil 
saturation and lush vegetation in the drainfield area, 
but did not have verifiable sewage discharging on the 
ground surface; tracer dye was not observed; occupant 
indicated some occasional problems with functioning of 
the system; microbiological analysis of suspect water 
indicated elevated levels of fecal coliform (200-1000 
colonies per 100 ml) and Enterococci (33 to 100 colonies 
per 100 ml). 

3. Failing System - Direct evidence of failure: 
A system that exhibited confirmed sewage on the ground 
surface in or near the drainfield area or had an outfall 
of liquid to a drainage way or onto the adjacent 
property. A failing system was confirmed by any one of 
the following: tracer dye was observed coming from the 
system; a water sample indicated the presence of sewage 
as per the following criteria (fecal coliform bacteria 
greater than 1000 colonies per 100 ml; Enterococci 
bacteria greater than 33 colonies per 100 ml); the 
system had, as described by the occupant, periodic 
discharge of sewage on the ground surface or a chronic 
back-up of wastewater into the plumbing fixtures. 
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SURVEY RESULTS 

Not counting the 125 lots in the Riverview Heights s 
division, there are 495 parcels within the surveyed =a. 
Of those parcels, 153 are unimproved or do not conta. 
sewage disposal systems. The 342 developed parcels c >ntain 
mostly single family dwellings, but also include a mobile 
home park, a church, two schools, one or two offices, and 
several duplexes. Surveys were completed on 306, or 89 
percent of the parcels. 

Several of the parcels surveyed contained more than one 
septic system. Four additional systems were surveyed, so 
the results are based on a total of 310 surveyed systems. 
The data is sullllnarized in Tables 2 and 3. 

TABLE 2: Classification of Sewage Systems 

Number Percentage 

Satisfactory Systems 188 

Failing Sys terns 91 

Marginal Systems 31 

Total 310 

TABLE 3: Sewage System Failure Rate 

Failure Rate = Failing + Marginal Systems 
Units surveyed 

Failure Rate = 122/310 = 39% 

61 

29 

10 

100 

Raw or inadequately treated sewage was observed flowing onto 
the ground surface, into roadside ditches, across streets 
and driveways, through children's play areas, and in water 
meter boxes. In some cases, sewage was piped directly to 
ditches or pumped from under houses out into the street. It 
was judged that no adequate on-s.ite repair options were 
available for more than one-half of the failing systems due 
to excessive soil saturation or lack of space. 

The distribution of the failing and marginal sewage disposal 
systems is illustrated on· KAP 2. 

3/16/88 

NORTH ALBANY SANITARY SURVEY - PAGE 14 
C-/S 



-----··-' .... ..., ' ......... - "........ .._,.I. .......... ' ...... 

KEY 

II FAILING AND 
. MARGINAL SYSTEMS 

RB.. ... . . BALANCE OF 
•• SURVEY AREA 

' ' It 

C-ft:i 
03116/ 87 NORTH ALBANY SANITARY SURVEY - Page 15 

1" • 1500 

.. .. 
I! 



PUBLIC HEALTH CONCERNS 

Raw or inadequately treated sewage may contain communicable 
or contagious disease-producing organisms which cause 
physical suffering and/or illness. When sewage containing 
such organisms is permitted to discharge onto the surface of 
the ground, there is a possibility of transmi•sion to 
humans, either by direct contact with the sewage or through 
the intervening contact of the sewage by vectors (pets, 
insects) and subsequent infection by the disease-producing 
organisms. Unsanitary hand-washing practices can then lead 
to further disease transmission. Some diseases that can be 
spread from the contaminated environment include hepatitis, 
shigellosis, salmonellosis, cholera, a~d giardiasis. 

In the North Albany survey area, the possibility of 
transmitting the disease through direct or indirect contact 
with raw or inadequately treated sewage occurs due to: 

1. Normal day to day activities being carried on in and 
around the residential living units. 

2. Children playing in the area and going to and from 
schools. 

3. Domestic animals, such as dogs, found in the subject 
area are possible vectors of disease organisms both 
inside and outside the area. 

4. The potential exists for the transmission of disease to 
areas outside the subject area. Persons from outside 
the area may be exposed by passing through or visiting 
in the area. Residents and their domestic animals may 
spread disease causing organisms by visiting facilities 
and people outside the area. 

5. Insects such as flies and mosquitoes are found in areas 
where standing water and sewage is present on the sur
face of the ground. Insects are possible vectors for 
the transmission of disease organisms both inside and 
outside the area. 

6. There are some domestic wells in use in the area. 
Sewage flowing on the surface of the ground could enter 
poorly constructed wells and be ingested by persons 
drinking from these wells. 
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CONCLUSIONS 

There are serious condition.s present in the survey area 
which could be conducive to the spread of communicable or 
contagious disease-producing organisms and which present a 
reasonably clear possibility that the public generally is 
being exposed to hazardous conditions. The specific cause 
of these conditions is inadequate installations for the 
treatment and disposal of sewage. This includes the 
Riverview Heights treatment plant which consistently fails 
to comply with state and federal water pollution control 
standards. 

Based upon the survey results, it is our conclusion that the 
only permanent area-wide solution to the problem is 
extension of city sewer services into the area. 
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NEIL GOLOSCHMlOT 
GOVEF\"'°'1 

ATTACHMENT D 

Department of Human Resources 

HEAL TH DIVISION 
1400 SW 5th AVENUE, PORTLAND, OREGON 97201 VOICE: 

TDD-NONVOICE: (503) 229-5497 

May 16, 1989 

Pam Fultz, Chairperson 
Albany-Benton County Intergovernmental Committee 
c/o Benton County Commission 
1800 NW 5th 
Corvallis, Oregan 97330 

Dear Ms. Fultz: 

\ ·:;'.l nil ~ nj \~.n 
: \ . ...:i \ i j' , t i ,_I 

- .) ~ ,IJ) L-:J 

I have reached a decision in the North Albany case, and have found 
that a public health hazard does exist in the area. Attached is a 
copy of my findings arising from the hearings held under ORS 222.840-
222.915. I have ordered a stay of proceedings (as provided for in 
ORS 222.883-8851 far ninety days following publication of the notice. 

The stay in proceedings anticipates that the ABC committee wil 1 
develop a plan for service to the area that can address the 
legitimate needs and concerns of all parties. I wa~ most impressed 
with the organizational meeting held May 9, and look forward to your 
proposa 1. 

If I can be of assistance to you or the committee, please contact me 
at 229-5032. 

Sincerely, 

./--~ 
Kristine M. Gebbie 
Assistant Director, Human Resources 
Administrator, Health Division 

KMG:ran 

cc: Sen. Mae Yih 
Rep. Carolyn Oakley 
Jim Blair, Benton County Public Works 
Steve Bryant, City of Albany 
Jeff Condit, Benton County 
Dick Dalke, North Albany Service District 
Tom Engle, Benton County Health Dept. 
Mary Halliburton, DEQ 
Bob Rindy, DLCD 
David St. Louis, DEQ 
Ed Sullivan, KASA 
Bob Wilson, Benton County Health Dept. 

AN EQUAL OPPORTUNITY EMPLOYER 
' 

,, • .,,~:-.~ ~,..1...1-~--·,...,,, ... ~~ t. . .. ,...~- ,.., ..... ,,,,_, 



BEFORE THE STATE HEALTH DIVISION 
OF THE DEPARTMENT OF HUMAN RESOURCES 

OF THE STATE OF OREGON 

In the Matter of the Proposed Annexation 
of a Certain Territory Commonly known as 
the North Albany Area to the City of 
Albany, Benton County Oregon Pursuant to 
the Provisions of ORS 222.840 to 222,915 
Due to Conditions Causing a Danger to 
Public Health 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF STAY OF PROCEEDINGS 
AND OPPORTUNITY TO PETITION 

FOR CONSIDERATION OF AN 
ALTERNATIVE PLAN 

Notice is hereby given that the Administrator has made findings relative 

to the within matter pursuant to ORS 222.880. In summary the findings are to 

the effect that a danger to public health exists in the territory proposed for 

annexation because of inadequate installatioAs for the disposal of sewage in 

the territory. 

Pursuant to ORS 222.883 and ORS 222.885, the written proceeding is stayed 

for a period of 90 days commencing upon publication of this notice in the 

Albany Democrat Herald for the purpose of allowing opportunity to petition for 

consideration of an alternative plan to annexation of the territory t6 the 

City of Albany. 

A copy of the Administrator's findings and above referenced statutes may 

be obtained by writing the Health Division, Room 611, State Office Building, 

1400 S.W. Fifth Avenue, Portland, Oregon 97201, or by calling 229-6302. 

Dated this __ \_Co __ day of May, 1989. 

Kristine M. Gebbie 
Assistant Director, Human Resources 
Administrator, State Health Division 

'p-;). 
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BEFORE THE STATE HEALTH DIVISION 

OF THE DEPARTMENT OF HUMAN RESOURCES 

OF THE STATE OF OREGON 

In the matter of the Proposed ) 
Annexation of a Certain ) 
Territory Commonly known as ) 
the North Albany Area to the ) 
City of Albany, Benton ) 
County, Oregon, Pursuant to ) 
the Provisions of ORS 222.840 ) 
to 222.915 Due to Conditions ) 
Causing a Danger to Public ) 
Health ) 

ADMINISTRATOR'S FINDINGS OF 
FACT, OPINION, FINDING OF 
ULTIMATE FACT, CONCLUSIONS OF 
LAW AND STAY OF PROCEEDINGS 

9 This matter came for hearing on June 29 and 30, 1988 and 

10 August 5, 1988 in the cafeteria of North Albany Elementary School, 

11 a place near the area proposed for annexation. Samuel J. Nicholls 

12 served as the Hearings Officer. Leonard W. Pearlman, Assistant 

13 Attorney General, appeared as 'counsel for the Health Division. 

14 Members of the public attended in person. Evidence and testimony 

15 in favor and in opposition of the proposed annexation was 

16 presented. Thereafter, closing arguments were made on September 

17 15, 1988 with counsel present in the law offices of the Hearings 

18 Officer at 1250 Benjamin Franklin Plaza, one s.w. Columbia, 

19 Portland, Oregon, and the public participating by speaker telephone 

20 from the Adult and Family Services Division office, 1400 Queen 

21 Avenue, Albany, Oregon. Thereafter, the record was held open for 

22 letters from the public until October 10, 1988. The Hearings 

23 Officer considered the evidence arid made his Findings of Fact, 

24 Conclusions of Law and Recommendation. The matter then came before 

25 the Administrator following publication of the Notice of Issuance 

26 
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of Findings and Recommendations pursuant to ORS 222.875 and OAR 

333-12-043. A petition for receipt of oral arguments on the 

Hearings Officer's findings was received pursuant to these 

provisions and oral and written arguments were received by the 

Administrator at the Employment Building auditorium in Salem on 

April 11, 1989. These Findings and Recommendations and subsequent 

arguments having been received and considered, the Administrator 

·now adopts the Hearings Officer's Findings of Fact, Ultimate 

Finding of Fact, Conclusions of Law and Opinion as hereinafter 

amended, and now makes the following Findings of Fact, Ultimate 

Finding of Fact and Conclusion of Law. 

FINDINGS OF FACT 

1. 

By order of the Oregon State Health Division dated May 24, 

1988, a hearing was ordered in this matter for the following 

purpose: to determine whether a danger to public health exists due 

to conditions existing in the territory proposed to be annexed, 

described in an amended resolution of the Board of Commissioners 

of Benton County, acting as the Benton County Board of Heal th I 

dated June 1, 1988. 

2. 

Notice of said order and resolution was given by the Health 

Division by publication once each week for two successive weeks in 

the Albany Democrat-Herald, a newspaper of general circulation 

within the City of Albany, Oregon, and the territory proposed to 

be annexed, and by posting copies of the order and resolution in 

2 - FINDINGS OF FACT, ETC. 
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each of four public places within the territory proposed to be 

annexed. 

3 • 

A community collection system for 123 lots in the area 

proposed to be annexed exists (the Riverview Heights Treatment 

Plant); the remaining units depend upon individual sub-surface 

sewage disposal facilities, primarily septic tanks and drainfields. 

4 . 

There are two primary components to a septic tank and 

drainfield system. The first is the septic tank itself, which is 

a water-tight box which serves as a settling basin to settle out 

solids. The second component is a drainfield, which is a series 

of underground pipes through which the sewage effluent passes into 

the surrounding soil. 

5. 

Treatment of raw sewage occurs in the soil of the drainf ield, 

where micro-organisms, in the presence of oxygen, break down 

pathogenic or disease causing organisms which may be present in 

human sewage. 

6. 

Properly constructed and functioning sub-surface disposal 

systems do not discharge sewage effluent onto the ground surface. 

Sewage must be retained in the soil to be adequately treated 

bacteriologically and to be rendered non-septic. Sewage effluent 

rising or discharging onto the ground surface from a sub-surface 

sewage disposal facility is inadequately treated. 
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1 7. 

2 Limiting factors to the effective use of a sub-surface drain-

3 age system are the soil type of the drainfield and the level of the 

4 water table. Both factors affect the amount of oxygen in the soil, 

5 which is necessary for adequate bacteriological treatment of the 

6 effluent. Presence of excess water in the drainfield limits the 

7 amount of oxygen available to the microorganisms which break down 

8 the pathogenic organisms in the sewage and render them non-septic. 
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Untreated sewage being discharged onto the ground may be 

detected by a very strong characteristic odor and appearance. In 

addition, untreated sewage rising to the surface may be detected 

by finding saturated conditions or standing water in the area of 

a drainfield which does not appear on adjacent areas, especially 

when combined with a lush green growth of vegetation over the 

drainfield area. 

9. 

Qne method used to detect an improperly functioning sub

surface sewage disposal system is to introduce a fluorescent tracer 

dye into the toilet of a particular system, flush water through the 

system, and watch to see if the hydraulic action of the system 

carries that dye to the surface of the ground. If the dye appears 

on the ground at all, the system is not functioning properly. If 

the dye appears on the surface within a short period of time, 

virtually no treatment is being provided to the sewage discharged 

into that particular system. 
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10. 

Pathogens, or disease-causing agents, are found in the fecal 

material of mammals. Microbiological testing for the presence of 

the following organisms is performed to investigate the presence 

of inadequately treated sewage: fecal coliform and enterococci. 

These organisms are not themselves pathogens, but are indicators 

of the presence of fecal matter which may contain pathogens. 

1. Fecal coliform organisms, if present in substantial 

numbers, show that the contamination is from a mammalian fecal 

source, and the danger of transmission of disease is therefore 

immediate and serious. The presence of 200 fecal coliform 

organisms per 100 milliliters has been adopted by the United States 

Environmental Protection Agency as a national standard to indicate 

unacceptable levels of pollution in surface water. The presence 

of fecal coliform organisms in suspected discharge from a sub

surface septic system indicates the presence of inadequately 

treated sewage. 

2. Enterococci organisms are primarily found in and do not 

reproduce outside of the intestinal tracts of mammals. They are 

a grouping of species of fecal strep organisms that are not found 

in horses or cattle; their presence therefore indicates recent 

contamination and selects against horses and cattle as a possible 

source of "background" contamination. When found in association 

with discharge from a drainfield in substantial numbers, they are 

a reliable indicator of the presence of inadequately treated human 

sewage. The presence of 33 enterococcus organisms per 100 
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milliliters has been adopted by the United States Environmental 

Protection ·Agency as an acceptable standard. Presence of 

enterococcus organisms in surface water above this threshold number 

can be correlated to the actual occurrence of disease. The field 

investigator uses observations as to the likely sources of these 

organisms in interpreting their sanitary significance. 

. 11. 

Two methods are used to test samples for the presence of fecal 

coliform and fecal streptococcus organisms. The first is the 

membrane filter test. When using this method, a selected volume 

of the sample is poured through a membrane filter, which strains 

out microorganisms. That filter is then placed in a medium, a 

culture is permitted to grow, and the number of organisms on the 

membrane can· be physically counted with the aid of a microscop.e. 

Different volumes may be used, so that the microbiologist will be 

certain that the number of organisms present on the culture plate 

can be physically counted. Following the count, mathematical 

calculations are performed so that test results are reported in the 

number of colonies of. a particular organism per 100 milliliters per 

sample. The membrane filter technique is the only method employed 

to test for enterococci organisms. 

The second method is the multiple tube test, in which the 

number of microorganisms is reported in terms of MPN, or most 

probable number. The MPN is a statistical count of what would most 

probably be the number of colonies of the specific organism present 

per 100 milliliters of sample. 
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12. 

Raw or inadequately treated sewage may contain communicable 

or contagious disease-producing organisms which cause physical 

suffering or illness. such condition can arise when an infected 

person's feces are deposited into the sewage. When sewage 

containing such organisms is permitted to discharge on the surface 

of the ground or into drainage ditches along the roads in the area 

or into streams draining the area, there is a possibility of 

transmission of disease to humans, either by direct contact of 

sewage or through the intervening contact of the sewage by vectors. 

13. 

The following conditions, caused 

installations for the disposal of sewage, 

by the inadequate 

existed on properties 

within the area proposed for annexation, and without evidence to 

the contrary, are presumed to continue to exist: 

1. on February 2, 1988, on tax map l0-4-36DC, tax lot 601 

(1350 North Albany Road), saturated conditions existed throughout 

the drainfield, following a rainfall. The owner indicates that the 

property is saturated during the winter months; the drainfield has 

been repaired in the past because of mole activity and poor 

drainage. 

2. On February 9, 1988, on tax map 11-4-lAC, tax lot 100 

(830-864 North Albany Road), several systems serve a mobile home 

park. A drainfield is located at the rear of the park in a low 

area, serving the west side of the park. In this area a liquid 

with the characteristic odor and appearance of sewage was present 
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an the ground surface. A bacteriological sample taken an that date 

showed the presence of 400 fecal coliform colonies and 3, 12 o 

enteracaccus colonies per 100 milliliters. 

3. On February 3, 1988, an tax map 10-3-3 lCC, tax lat 13 oo 

(615 E. Thornton Lake Drive), liquid with the characteristic odor 

and appearance of sewage was standing aver the septic tank. Sewage 

from that property occasionally discharges onto· the neighboring 

property ta the east. 

4. On February 2, 1988, an tax map 11-4-lAA, tax lat 1700 

(750 E. Thornton Lake Drive) , liquid with the characteristic odor 

and appearance of sewage was discharging ta the ground surface in 

the back yard of the house. The owner confirms that the system is 

failing and had been failing far same time. 

5. On February 2, 1988, on tax map 11-4-lAA, tax lat 1600 

(740 E. Thornton Lake Drive), liquid with the characteristic odor 

and appearance of sewage was discharging ta the ground surface at 

the base of the hill behind the property. Green dye introduced 

into the system at 3:05 p.m. an that date was discharging ta the 

ground surface at 9:45 a.m. the next day. 

6. On February 9, 1988, an tax map 10-4-36DA, tax lat 4700 

(730 Quarry Road), saturated conditions existed throughout the 

drainfield area, indicating sewage at or near the ground surface. 

7. On February 9, 1988, an tax map 10-4-36DA, tax lot 5000 

(714 Quarry Raad), liquid with the characteristic odor and 

appearance of sewage was discharging ta the ground surface in the 

front yard. Green dye introduced into the system at 3:00 p.m. an 
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that date was present on the ground surface at 12: 45 p .m. on 

February 11, 1988. The drainfield on the property is ofte.n 

saturated by runoff from the nearby hillside, preventing the 

subsurface sewage disposal system from operating properly. A 

bacteriological sample drawn from the standing effluent on February 

10, 1988 showed the presence of 5,600 fecal coliform colonies and 

20 enterococcus colonies per 100 milliliters. 

8. On February 9, 1988, on tax map 10-4-36DA, tax lot 4900 

(722 Quarry Road), saturated soil conditions existed throughout the 

drainfield area, indicating sewage at or near the ground surface. 

9. On February 9, 1988, on tax map 10-4-36DA, tax lot 5100 

(706 Quarry Road), liquid with the characteristic odor and appear

ance of sewage was discharging to the ground surface in the back 

yard of the property. Green dye introduced into the system at 3:15 

p.m. on that date was present on the ground surface at 10:00 a.m. 

the next day. 

10. On February 9, 1988, on tax map 10-4-36DA, tax lot 401 

(1320 North Albany Road), a lush growth of grass and saturated soil 

conditions were observed over the drainfield, indicating sewage at 

or near the ground surface. 

11. On February 2, 1988, on tax map 11-4-lAA, tax lot 301 

(1035 North Albany Road), liquid with the characteristic odor and 

appearance of sewage was standing in a pit outside the restroom 

facility or an office building on the property. Green dye 

introduced into the system at 9: 50 a. m. on February 3, 1988 was 

observed in the pit at 2:45 p.m. 
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surface immediately downslope from the drainfield. Green dye 

introduced into the system at 9:20 a.m. on that day was present in 

that surface water at 9:20 a.m. on the following day. 

13. On February 1, 1988, on tax lot 4300 of TlOS, R4W, Sec 

25BC (2433 Woodcrest Avenue N.W.), an intermittent spring 

discharges approximately 35 fe~t downslope from the drainfield. 

A bacteriological sample taken of the discharge water on February 

2, 1988 showed the presence of 60 enterococcus colonies per 100 

milliliters. 

14. On February 1, 1988, on tax lot 1600 of TlOS, R4W, Sec 

25BC (3480 Kingston Way N.W.), a lush, dark green growth of grass 

was present over each individual sewage disposal line of the 

drainfield system, extending downslope to a roadside ditch, 

indicating sewage at or near the ground surface. 

15. On February 1, 1988, on tax lot 1200 of TlOS, R4W, Sec 

25 BC (3360 Kingston Way N.W.), effluent with the characteristic 

odor and appearance of sewage was discharging from the northeast 

corner of the property and onto adjoining tax lot 1400. Green dye 

introduced into the system at 11:30 a.m. on that date was present 

in the discharging effluent within 3-1/2 hours. 

16. On February 1, 1988, on tax lot 900 of TlOS, R4W, Sec 

25BC (3230 Kingston Way N.W.), effluent with the characteristic 

odor and appearance of sewage was discharging to the ground surface 

near the northwest corner of the property and draining onto 
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ground surface above the south ends of the lower two drainf ield 

lines, then flowing ac,ross the driveway of the residence. 

18. Green dye was introduced into the septic system of tax 

lot 3900 of TlOS R4W, Sec 25BC (3040 Crocker Lane N.W.), at 2:45 

p.m. on February 1, 1988, was discharging into the drainage ditch 

at the base of the property's driveway at 10:35 a.m. the next day .. 

19. on February 1, 1988, on tax lot 3700 of TlOS, R4W, Sec 

25 BC (3057 Crest Loop N.W.), liquid with the characteristic odor 

and appearance of sewage was discharging to the ground surface near 

the southeast corner of the back yard. A bacteriological sample 

taken of the surface discharge on that date, indicated the presence 

of 1,160 fecal coliform colonies and 98,000 enterococcus colonies 

per 100 milliliters. 

20. on tax lot 3100 of TlOS, R4W, Sec 25BC (3331 Crest Loop 

N. W. ) , a spring discharges near the northeast corner of the 

property, downslope from the home's sewage disposal field. A 

bacteriological sample of the spring discharge taken on February 

2, 1988 showing the presence of 460 enterococcus colonies per 100 

milliliters, indicating contamination of the spring by septic 

effluent. 
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21. On February 2, 1988, on tax lot 2700 of TlOS, R4W, Sec 

25BC (3342 Crest Loop N.W.), a liquid seep zone on the bank 

downslope from the drainfield area in the front yard had the 

characteristic odor and appearance of sewage. 

22. on February 2, 1988, on tax lot 2600 of TlOS, R4W, Sec 

25BC (3276 Crest Loop N.W.), liquid with the characteristic odor 

and appearance of sewage was discharging into the roadside ditch 

at the northeast corner of the property, approximately 2 o feet 

downslope from the drainfield. A bacteriological sample of the 

roadside ditch water taken on that day indicated the presence of 

more than 10,000 fecal coliform colonies and more than 800 

enterococcus colonies per 100 milliliters. 

23. On February 2, 1988, on tax lot 2000 of TlOS, R4W, Sec 

25BC (3175 Kingston Way N.W.), the ground area over the drainfield 

was saturated, indicating sewage at or near the ground surface. 

24. On February 8, 1988, on tax lot 102 of TlOS, R4W, Sec 

25CA (1890 Valley View Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was ponded adjacent to the south 

center property line. Green dye was introduced into the septic 

system of the property at 8:50 a.m. on that day, and was observed 

in the ponded area at 11:50 a.m. on the next day. A 

bacteriological sample of the ponded liquid taken on that day 

showed the presence of 117, 000 fecal coliform colonies per 100 

milliliters. 

25. On February 4, 1988, on tax lot BOO of TlOS, R4W, Sec 

25CA (2030 Bloom Lane N.W.), liquid with the characteristic odor 
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and appearance of sewage was standing over the drainfield area. 

On February 8, 1988, a bacteriological sample was taken from the 

standing liquid and showed the presence of 134,000 fecal coliform· 

colonies and 5,000 enterococcus colonies per 100 milliliters. 

26. On February 4, 1988, on tax lot 1400 of TlOS, R4W, Sec 

25 (2667 Crocker Lane N.W.), liquid with the characteristic odor 

and appearance of sewage was discharging to the ground surface at 

the lower eastern boundary of the property. Green dye introduced 

into the system at 11:40 a.m. on that day appeared in the discharge 

at 9:20 a.m. the next day. 

27. On February 4, 1988, on tax lot 2200 of TlOS, R4W, Sec 

25CD (2125 Meadow Drive N.W.), green dye was introduced into the 

septic system; it was observed at 9:50 a.m. on February 8, 1988, 

discharging into a roadside ditch from a drainage pipe located on 

the west side of the residence qriveway. 

28. On February 4, 1988, on tax lot 2100 of TlOS, R4W, Sec 

25CD ( 2031 Meadow Wood Drive N. W.) , the drainf ield lines were 

overgrown with a lush, green grass growth not found in the 

surrounding area; on an adjacent, downslope bank to the east of the 

drainfield area, a further lush growth was present at a seep zone. 

On February 8, 1988, a bacteriological sample taken of the liquid 

in the seep zone indicated the presence of 200 fecal coliform 

colonies and 200 enterococcus colonies per 100 milliliters. 

29. On February 4, 1988, on tax lot 2000 of TlOS, R4W, Sec 

25CD (1957 Meadow Wood Drive N.W.), effluent was discharging to the 

ground surface approximately 15 feet downslope from the drainfield 
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area from a spring discharge intercepting the drainfield. A 

bacteriological sample was taken of the effluent on February 8, 

1988 indicated the presence of 200 fecal coliform colonies and 280 

enterococcus colonies per 100 milliliters. 

30. On February 8, 1988, on tax lot 1400 of TlOS, R4W, Sec 

25CD (1820 Meadow Wood Drive N.W.), ponded liquid with the 

characteristic odor and appearance of sewage was present over the 

drainfield area. A bacteriological sample taken from the ponded 

liquid on February 9, 1988 showed the presence of 100,000 fecal 

coliform colonies and 4,820 enterococcus colonies per 100 

milliliters. 

31. On February 8, 1988, on tax lot 1000 of TlOS, R4W, Sec 

25CD (1868 Meadow Wood Drive N.W.), liquid was discharging to the 

ground surface at the base of a steep terrace escarpment downslope 

from the drainfield. A bacteriological sample of the discharge 

taken on that date showed the presence of 1, 2 00 fecal coliform 

colonies and 640 enterococcus colonies per 100 milliliters. 

32. The drainfield serving the residence on tax lot 900 of 

TlOS, R4W, Sec 25CD (1870 Meadow Wood Drive N.W.), is located on 

adjacent tax lot 800. A spring discharging from the drainf ield 

area flows into a creek adjacent to a steep bank drop. Green dye 

introduced into the system on February 8, 1988 at 12:15 p.m. was 

observed in the creek at 10 a.m. on February 10, 1988. A 

bacteriological sample of the spring discharge taken on February 

9, 1988, showed the presence of 14,000 fecal coliform colonies and 

more than 100,000 enterococcus colonies per 100 milliliters. 
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33. On February 8, 1988, on tax lot 600 of TlOS, R4W, Sec 

25CD (1960 Meadow Wood Drive N.W.), saturated Conditions existed 

throughout the drainfield area. Green dye introduced into the 

system on February 9, 1988 at 9: 25 a. m. was observed in the 

drainfield area on February 11, 1988 at 9:30 a.m. On February 9, 

1988 a bacteriological sample was taken from surface water standing 

over the drainfield and showed the presence of 4,600 fecal coliform 

colonies and 560 enterococcus colonies per 100 milliliters. 

34. On February 8, 1988, on t,ax lot 500 of Tl OS, R4W, Sec 

25CD (2070 Meadow Wood Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was present on the ground surface to 

the east of the residence. A bacteriological sample taken from 

that liquid on February 9, 1988 showed the presence of 68,200 fecal 

coliform colonies and 1,520 enterococcus colonies per 100 

milliliters. 

35. On February 8, 1988, on tax lot 400 of TlOS, R4W, Sec 

25CD (2130 Meadow Wood Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was present on the ground surface. 

A bacteriological sample taken on February 9, 1988 from the liquid 

showed the presence of more than 100,000 fecal coliform colonies 

and 1,220 enterococcus colonies per 100 milliliters. 

36. On February 8, 1988, on tax lot 300 of TlOS, R4W, Sec 

25CD (2250 Meadow Wood Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was discharging to the ground surface 

into a shallow trench, and then to a small creek adjacent to the 

property. Green dye introduced into the septic system on the 
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1 property at 2:15 p.m. on that date was present in the discharging 

2 effluent at 10:10 a.m. the next day. 

3 37. On February 9, 1988, on tax lot 200 of TlOS, R4W, Sec. 

4 25CD (2553 Crocker Lane N.W.), lush vegetation was observed over 

5 the drainfield area, and liquid was seeping from the drainfield to 

6 a creek adjacent to the property. A bacteriological sample taken 

7 from the seep on February 10, 1988 showed the presence of 4, 800 

8 fecal coliform colonies per 100 milliliters. 

9 38. On February 9, 1988, on tax lot 900 of TlOS, R4W, Sec 

10 36BB (2177 Crocker Lane N.W.), liquid with the characteristic odor 

11 and appearance of sewage was discharging onto the ground surface. 

12 A bacteriological sample taken from the liquid on February 10, 1988 

13 showed the presence of 4, 000 fecal coliform colonies and 1, 060 
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enterococcus colonies per 100 milliliters. 

39. On February 9, 1988, on tax lot 12601 of TlOS, R4W, Sec 

36BD (2025 Crocker Lane N.W.), liquid with the characteristic odor 

and appearance of sewage was standing over the drainfield. Green 

dye introduced into the septic system of the property at 2:20 p.m. 

on February 10, 1988 was on the surface at 9:45 a.m. the next day. 

A bacteriological sample taken from the standing water on February 

10, 1988 showed the presence of more than 100,000 fecal coliform 

colonies and 400 enterococcus colonies per 100 milliliters. 

40. on February 9, 1988, on tax lot 1400 of TlOS, R4W, Sec 

36BB (2030 Crocker Lane N.W.), liquid was standing over the area 

of the drainfield. A bacteriological sample taken from that liquid 

Ill 
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on February 10, 1988 showed the presence of 380 enterococcus 

colonies per 100 milliliters .. 

41. On February 2, 1988, on tax lot 103 of TlOS, R4W, Sec 

36BC (1932 Crocker Lane N.W.), liquid with the characteristic odor 

and appearance of sewage was standing at the border of the lawn and 

the landscaping, less than three feet from a disposal trench. 

Green dye introduced into the septic system on the property at 

10:39 a.m. on that day was in the liquid at 9:00 a.m. the next day. 

42. On February 1, 1988, on tax lot 900 of TlOS, R4W, Sec 

36BC (2335 Gibson Hill Drive N.W.), liquid was discharging from a 

pipe leading from the drainfield to a trench. A bacteriological 

sample taken on that date from this liquid showed the presence of 

2,700 fecal coliform colonies and 3,600 enterococcus colonies per 

100 milliliters. 

43. On February 1, 1988, on tax lot 701 of TlOS, R4W, Sec 

36BC (2483 Gibson Hill Drive N.W.), liquid with the characteristic 

.odor and appearance of sewage was standing on the ground surface 

about 150 feet northwest of the residence. Green dye introduced 

into the septic system at 2:25 p.m. on that day appeared on the 

ground at 9:20 a.m. the next day. 

44. On tax lot 601 of TlOS R4W, Sec 36BC (2549 Gibson Hill 

Drive N.W.), saturated conditions prevailed in an area 110 feet 

north of the residence, which had the characteristic odor and 

appearance of sewage. Green dye introduced into the septic system 

of the property on February 1, 1988 at 3:00 p.m. appeared in the 

saturated area at 9:10 a.m. on February 5, 1988. 
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on February 1, 1988, on tax lot 500 of TlOS, R4W, Sec 36 

Gibson Hill Drive N.W.), standing liquid with the 

characteristic odor and appearance of sewage was on the ground 

surface. Green dye introduced into the septic system of' the 

property at 3:18 p.m. on that day appeared in the standing liquid 

6 at 11:30 a.m. on February 3, 1988. A bacteriological sample taken 

7 from the liqu_id on February 2, 1988 showed the presence of 15, 000 

8 fecal coliform colonies and 1, 3 60 enterococcus colonies per 100 

9 milliliters. 
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46. On February 3, 1988, on tax lot 1302 of TlOS, R4W, Sec 

35AD (2711 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was in a disposal trench adjacent to 

the drainfield. A bacteriological sample taken from the liquid in 

the trench on February 8, 1988 showed the presence of 4,200 fecal 

coliform colonies and 3,460 enterococcus colonies per 100 

milliliters. 

47. On February 2, 1988, on tax lot 1500 of TlOS, R4W, Sec 

35AD {2737 Gibson Hill Drive N.W.), standing water was present in 

surface depressions. Green dye introduced into the septic system 

of the property at 1:45 p.m. on that day appeared in the standing 

water at 9:41 a.m. the next day. 

48. On February 2, 1988, on tax lot 1400 of TlOS, R4W, Sec 

35AD {2787 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was flowing from a pipe into a ditch 

located on the northeast corner of the property. Green dye 

introduced into the septic system of the property at 3:15 p.m. on 
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1 that day was discharging from the pipe at 9:45 a.m. on February 4, 

2 1988. A bacteriological sample taken from the ditch on February 

3 2, 1988 showed 5,400 fecal coliform colonies and 200 enterococcus 

4 colonies per 100 milliliters. 

5 49. On February 2, 1988, on tax lot 1200 of TlOS, R4W, Sec 

6 35AD (2857 Gibson Hill Drive N.W.), liquid with the characteristic 

·7 odor and appearance of sewage was flowing from the drainfield area 

s onto the neighboring property. Green dye introduced into the 

9 septic system of the property at 3:30 p.m. on that day was in the 

10 discharge at 9:55 a.m. the next day. 

11 50. On February 8, 1988, on tax lot 600 of Tl OS, R4W, Sec 

l2 35AD (2889 Gibson Hill Drive N.W.), liquid with the characteristic 

l3 odor and appearance of sewage was in the pasture area near the west 

14 property line. Green dye introduced into the septic system of the 

15 property at 2:27 p.m. on that day was in the described area at 9:55 

16 a.m. the next day. 

17 51. On February 4, 1988, on tax lot 500 of TlOS, R4W, Sec 

18 35AD, also known as 2909 Gibson Hill Drive N.W., liquid with the 

19 characteristic odor and appearance of sewage was flowing into a 

20 ditch located approximately 120 feet north of the residence. This 

21 

22 

23 

24 

25 

ditch drains into the roadside ditch on Sunny Lane. Green dye 

introduced into the septic system of the property at 9:55 a.rn. on 

that day appeared in the ditch at 9:46 a.rn. on February 8, 1988. 

52. On February 4, 1988, on tax lot 800 of TlOS, R4W, Sec 

35AD (1835 Sunny Lane N.W.), liquid with the characteristic odor 

26 and appearance of sewage was to the northeast of the house. Green 
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dye was introduced into the· septic system of the property at 3:00 

p.m. on that day, appeared in the same area at 9:55 a.m. on 

February 8, 1988. 

53. on February 3, 1988, on tax lot 900 of TlOS, R4W, Sec 

35AD (1873 Sunny Lane N.W.), liquid was flowing through a drainage 

ditch leading from the drainfield. Green dye introduced into the 

septic system of the property at 2:30 p.m. on that day appeared on 

the ground surface at 10:10 a.m. the next day. 

54. On tax lot 1000 of TlOS, R4W, sec 35AD (1889 Sunny Lane 

N.W.), saturated soil conditions prevail downslope of the 

drainfield, near an intermittent stream. Green dye introduced into 

the septic system of the property on February 5, 1988 at 9:47 a.m. 

was seeping into the stream at 10:15 a.m. on February 8., 1988. 

55. On February 4, 1988, on tax lot 1100 of TlOS, R4W, Sec 

35AD (1919 Sunny Lane N.W.), liquid was standing in the area of and 

downslope from the drainfield. A bacteriological sample of the 

liquid taken on that date showed the presence of 200 fecal coliform 

colonies and 500 enterococcus colonies per 100 milliliters. 

56. On February 4, 1988, on tax lot 101 of TlOS, R4W, Sec 

35AD {1874 Sunny Lane N.W.), liquid with the characteristic odor 

and appearance of sewage was standing on the ground surface and 

flowing toward a drainage ditch on sunny Lane. Green dye 

introduced into the septic system of the property at 4:30 p.m. on 

that day appeared in the standing liquid at 10:26 a.m. on February 

8, 1988. 

Ill 
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1 57. On February 4, 1988, on tax lot 200 of TlOS, R4W, Sec 

2 35AD (1812 Sunny Lane N.W.), liquid with the characteristic odor 

3 and appearance of sewage was standing near the septic tank 

4 location. Green dye introduced into the septic system of the 

5 property at 1:05 p.m. on that day appeared in the liquid one minute 

6 later. 

7 58. On tax lot 400 of TlOS, R4W, Sec 35 AD (2947-2949 Gibson 

8 Hill Drive N.W.), a duplex is served by one septic system. Green 

g dye introduced into the septic system of the property via the 

10 western residential unit on February 4, 1988 at 12:40 p.m. appeared 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

along the west side of the duplex at 11:56 a.m. on February 8, 

1988. 

59. on February 8, 1988, on tax lot 301 of TlOS, R4W, Sec 

35Ad (2983 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage stood on the ground surface and 

downslope of two disposal trenches serving the residence. A 

bacteriological sample taken on that day from the liquid showed 

the presence of 7,000 fecal coliform colonies and 1,600 

enterococcus colonies per 100 milliliters. 

60. On tax lot 301 of TlOS, R4W, Sec 35DA (2880 Gibson Hill 

Drive, N.W.), a lush grass growth covered the area leading from the 

drainfield to a drainage ditch on Gibson Hill Road_. Green dye 

introduced into the septic system of the property on February 2, 

1988 at 4:00 p.m. appeared in the ditch at 12:20 p.m. the next day. 

61. On February 9, 1988, on tax lot 202 of TlOS, R4W, Sec 

35DA, ( 2746 Gibson Hill Drive N.W.), liquid with the characteristic 
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1 odor and appearance of sewage was seeping from the drainfield area. 

2 Green dye introduced into the septic system of the property at 4:10 

3 p.m. on that day appeared in the roadside ditch at 9:35 a.m. the 

4 next day. 

5 62. On tax lot 100 of TlOS, R4W, Sec 35DA (2706 Gibson Hill 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Drive N.W.), a curtain drain from the drainfield discharges into 

a roadside ditch on the south side of Gibson Hill Drive. A 

bacteriological sample taken on February 4, 1988 of the discharging 

liquid showed the presence of less than 200 fecal coliform colonies 

and 140 enterococcus colonies per 100 milliliters. 

63. On February 8, 1988, on tax lot 202 of TlOS, R4W, Sec 

35DA (2714 Gibson Hill Drive N.W.), liquid was discharging into the 

ditch from a pipe leading from the drainfield off the northeast 

corner of the residence. A bacteriological sample of the 

discharging liquid taken on that day showed the presence of less 

than 200 fecal coliform colonies and 60 enterococcus colonies per 

100 milliliters. 

64. On February 8, 1988, on tax lot 200 of TlOS, R4W, Sec 

36CB (2652 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was standing on the ground surface 

west of the residence. A bacteriological sample taken on that day 

from the liquid showed the presence of 34, 600 fecal coliform 

colonies and 500 enterococcus colonies per 100 milliliters. 

65. On February 9, 1988, on tax lot 101 of TlOS, R4W, Sec 

36CA (1612 Gibson Hill Drive N.W.), saturated conditions prevailed 

at the ends of three disposal trenches. 
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1 66. On February 4, 1988, on tax lot 3000 of 10-4-35AC (1821 

2 Laura Vista Drive N.W.), saturated conditions prevailed over the 

3 drainfield. A black pipe was discharging liquid with the 

4 characteristic odor and appearance of gray waste water onto the 

5 driveway. 

6 67. On February 8, 1988, on tax lot 2900 of 10-4-35AC (1805 

7 Laura Vista Drive, N.W.), liquid with the characteristic odor and 

8 appearance of sewage was standing on the ground surface around the 

9 septic tank. Green dye introduced into the system at 2 : 2 o p. m. on 

lO that day appeared on the ground surface at 11:40 a.m the next day, 

11 as well as in the street gutter at a tile discharge pipe and in the 

l2 water meter box in the front yard. 

13 68. On February 8, 1988, on tax lot 2800 of 10-4-35AC (1783 

14 Laura Vista Drive N.W.), liquid with the characteristic odor and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

appearance of sewage was discharging from a drain tile into the 

street gutter. Green dye introduced into the septic system of the 

property at 1:45 p.m. on February 10, 1988 appeared in the gutter 

at 11:15 a.m. on February 16, 1988. 

69. On February 8, 1988, on tax lot 2700 of 10-4-35AC (1737 

Laura Vista Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surf ace over the 

drainfield. Green dye introduced into the septic system of the 

property at 11:37 a.m. on that day appeared on the ground surface 

at 11:37 a.m. the next day. 

70. On February 8, 1988, on tax lot 2600 of l0-4-35AC (1709 

Laura Vista Drive N.W.), liquid with the characteristic odor and 
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a.ppearance of sewage was standing on the ground surface over the 

drainfield area. Green dye introduced into the septic system of 

the property at 11: 2 8 a. m. on that day appeared on the ground 

surface at 1:55 p.m. on February 10, 1988. 

71. On February 4, 1988, on tax lot 2100 of 10-4-35AC (1820 

Laura Vista Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface above the 

drainfield area. A bacteriological sample taken on that,day from 

the liquid showed the presence of 1,400 fecal coliform colonies and 

780 enterococcus colonies per 100 milliliters. 

72. On February 4, 1988, on tax lot 2200 of 10-4-35AC (1804 

Laura Vista Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing several inches deep on the ground 

surface over the drainfield. Green dye introduced into the system 

at 11:42 a.m. on that day appeared in the drainfield area at 11:50 

a.m. the next day. The liquid is pumped to a drainage ditch which 

drains into the roadside ditch on Scenic Drive. A bacteriological 

sample taken on February 4, 1988 from the liquid showed the 

presence of 54,800 fecal coliform colonies and 1,020 enterococcus 

colonies per 100 milliliters. 

73. On February 8, 1988, on tax lot 2300 of 10-4-35AC (1780 

Laura Vista Drive N.W.), a tile drain was discharging into an open 

ditch approximately 10 feet north of the drainfield. A 

bacteriological sample taken on that day from the discharging 

liquid showed the presence of 240 fecal coliform colonies per 100 

milliliters. 
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1 74. On February 4, 1988, on tax lot 1500 of 10-4-35AC (1650 

2 Laura Vista Drive N.W.), liquid with the characteristic odor and 

3 appearance of sewage saturated the drainfield area. Green dye 

4 introduced into the septic system of the property at 2:55 p.m. on 

5 that day appeared on the ground surface at 10:00 a.m. on February 

6 8, 1988. 

7 75. On February 3, 1988, on tax lot 400 of 10-4-35AC (1819 

8 Scenic Drive N. W. ) , saturated soils prevailed throughout the 

9 

10 

11 

12 

13 

14 

15 
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drainfield area, indicating the presence of sewage at or near the 

ground surface. 

76. On February 3, 1988, on tax lot 300 of 10-4-35AC (1857 

Scenic Drive N.W.), saturated soils prevailed in the drainfield 

area, indicating the presence of sewage at or near the ground 

surface. The owners stated that the septic system drains slowly 

and occasionally backs up during periods of heavy rain. 

77. On February 3, 1988, on tax lot 900 of 10-4-35AB (2117 

Scenic Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface in the 

drainfield area. A bacteriological sample taken from the liquid 

on February 8, 1988 showed the presence of 5,400 fecal coliform 

colonies and 140 enterococcus colonies per 100 milliliters. 

78. On February 2, 1988, on tax lot 800 of 10-4-35AB (2153 

Scenic Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surf ace over the 

drainfield. A bacteriological sample taken on February 9, 1988 

Ill 
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1 showed the presence of 20,000 fecal coliform colonies and 320 

2 enterococcus colonies per 100 milliliters. 

3 79. On February 2, 1988, on tax lot 600 of 10-4-35AB (2267 

4 Scenic Drive N.W.), saturated soils and standing liquid prevailed 

5 on the ground surface above the drainfield, indicating the presence 

6 of sewage at or near the ground surface. 

7 80. On February 2, 1988, on tax lot 500 of 10-4-35AB (2309 

s Scenic Drive N. W.), liquid with the characteristic odor and 

9 appearance of sewage was standing over the drainfield area. Green 

10 dye introduced into the septic system of the property at 2:50 p.m. 

11 on that day appeared in the drainfield area at 9: 41 a. m. on 

12 February 9, 1988. 

13 81. On tax lot 400 of 10-4-35AB (2391 Scenic Drive N.W.), a 

14 drain pipe leading from the septic tank discharges into the 

15 roadside ditch. At 2:40 p.m. on February 2, 1988, green dye was 

16 introduced into the septic system of the property; the dye appeared 

17 in the ditch on February 9, 1988 at 9:35 a.m. 

18 82. On February 1, 1988, on tax lot 4600 of 10-4-26CD (2741. 

19 Oak Grove Loop N.W.), liquid with the characteristic odor and 

20 

21 

22 

23 

24 

25 

appearance of sewage was standing on the ground surface over and 

downslope from the drainfield area. Green dye introduced into the 

septic system of the property at 10:55 a.m. on that day was 

observed in the liquid 3-1/2 hours later. 

83. On February 1, 1988, on tax lot 600 of 10-4-26CD (2682 

Quince Street N.W.), a tile drain pipe was discharging liquid to 

26 the ground surface. A bacteriological sample of the discharging 
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Page 

liquid showed the presence of 40 enterococcus colonies per 100 

milliliters. 

84. On February 1, 1988, on tax lot 1000 of 10-4-26CD (2508 

Quince Street N.W.), a drain pipe leading from the drainfield was 

discharging liquid in the bank of the roadside ditch on the south 

property line. A bacteriological sample taken from the liquid on 

February 9, 1988 snowed the presence of 3, 000 fecal coliform 

colonies and 1,280 enterococcus colonies per 100 milliliters. 

85. On February 1, 1988, on tax lot 3300 of 10-4-26CD (3861 

26th Avenue N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface over the 

drainfield and running onto the road. Green dye introduced into 

the septic system of the property at 3:45 p.m. on that day appeared 

on the surface of N.W. Poplar Street and 26th Avenue at 9:40 a.m. 

the next day. 

86. On February 1, 1988, on tax lot 3500 of 10-4-26CD (2691 

Poplar Street N. W.) , liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface under the 

blackberry bushes on the south property line. Green dye introduced 

into the septic system of the property at 3:55 p.m. on that day 

appeared on the ground surface under the blackberry bushes at 9:50 

a.m. the next day. A bacteriological sample of the surface liquid 

taken on February 3, 1988 showed the presence of 40,000 fecal coli

form colonies and 320 enterococcus colonies per 100 milliliters. 

87. On February 9, 1988, on tax lot 2200 of 10-4-26CD (3756 

26th Avenue N.W.), liquid with the characteristic odor and 
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1 appearance of sewage was standing over the drainfield. A 

2 bacteriological sample of the liquid taken on that date showed the 

3 presence of 4, 400 fecal coliform colonies and 660 enterococcus 

4 colonies per 100 milliliters. 

5 88. on February 2, 1988, on tax lot 2100 of 10-4-26CD (3700 

6 26th Avenue N. W. ) , liquid was standing on the ground surface in the 

7 southwest corner of the property near a shed. A bacteriological 

8 

9 

10 

11 

12 

13 
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15 
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sample taken from the liquid on February 9, 

presence of 400 fecal coliform colonies and 

colonies per 100 milliliters. 

1988, 

40 

showed the 

enterococcus 

89. On tax lot 1800 of 10-4-26CD (3633 25th Avenue N.W.), a 

curtain drain leads from the drainf ield, which is located in the 

vacant lot to the west of tax lot 1800. on February 2, 1988, this 

drain was discharging into the roadside ditch located on the north 

side of 25th Avenue. A bacteriological sample taken from the 

discharge on February 3, 1988 showed the presence of 200 fecal 

coliform colonies per 100 milliliters. 

90. On February 3, 1988, on tax lot 1300 of l0-4-26CD (3791 

25th Avenue N.W.), liquid with the characteristic odor and 

appearance of sewage was seeping from the ground, downslope from 

the drainfield into the roadside ditch on the north side of 25th 

Avenue. Green dye introduced into the septic system of the 

property at 11:25 a.m. on that day appeared in the ditch at 9:30 

a.m. the next day. 

91. On February 2, 1988, on tax lot 1100 of 10-4-26CD (3873 

25th Avenue N.W.), saturated soils prevailed over the drainfield 
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1 area in the front yard of the residence. The occupant stated that 
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the fixtures drain slowly and back up during rainy winter months. 

92. On February 3, 1988, on tax lot 800 of 10-4-35DB (3450 

Gibson Hill Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface over the 

septic tank, and in open trenches in the back yard of the property. 

The owners stated that the toilet facilities are unusable because 

they will not drain, and that they have made plans to have a 

portable chemical toilet installed on the property. A white 

plastic pipe was discharging gray water waste onto the driveway on 

that day. 

93. on tax lot 300 of l0-4-35DB (3178 Gibson Hill Drive 

N.W.), a drain pipe leads from the septic tank and terminates in 

the roadside ditch on the south side of Gibson Hill Drive. A 

bacteriological sample taken on February 9, 1988 from the effluent 

showed the presence of 400 fecal coliform colonies and 480 

enterococcus colonies per 100 milliliters. 

94. On tax lot 200 of 10-4-35DB (3118 Gibson Hill Drive 

N. W.) , a tile drain discharge pipe leads from the saturated 

drainfield area to the roadside ditch on the south side of Gibson 

Hill Drive. A bacteriological sample taken on February 9, 1988 

from the tile drain pipe showed the presence of 200 fecal coliform 

colonies and 220 enterococcus colonies per 100 milliliters. 

95. On February 4, 1988, on tax lot 600 of 10-4-35DA (2986 

Gibson Hill Drive N.W.), liquid with the characteristic odor and 

appearance of sewage filled the water meter boxes which serve the 
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1 residence. Green dye introduced into the· septic system of the 

2 property at 10:20 a.m. on that day appeared in both water meter 

3 boxes and was seeping from the bank of the ditch on the south side 

4 of Gibson Hill Drive. 

5 96. on February 4, 1988, on tax lot 500 of 10-4-35DA (2930 

6 Gibson Hill Drive N.W.), liquid with the characteristic odor and 

7 appearance of sewage was flowing from a tile drain pipe into the 

8 roadside ditch on the south side of Gibson Hill. Drive at the 

9 northwest corner of the property. Liquid with the characteristic 
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odor and appearance of sewage was also seeping from a tile drain 

pipe into the same ditch approximately 20 feet east of the first 

drain pipe. Green dye introduced into the septic system of the 

property at 11:50 a.m. on that day discharged from the two drain 

pipes three hours later. 

97. On February 4, 1988, on tax lot 400 of 10-4-35DA (2912 

Gibson Hill Drive N.W.), liquid with the characteristic odor and 

appearance of sewage was standing on the ground surface around the 

septic tank. Green dye introduced into the septic system of the 

property at 11:25 a.m. on that day appeared in the standing liquid 

at 9:25 a.m. the next day. 

98. On February 4, 1988, on tax lot 700 of 10-4-35DA (1568 

Pulver Lane N. W. ) , 1 iquid was standing in several places and 

saturated soils prevailed over the drainfield. A bacteriological 

sample taken on February 9, 1988 from the standing liquid in the 

drainfield area showed the presence of 400 enterococcus colonies 

per 100 milliliters. 
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1 99. on February 4, 1988, on· tax lot 900 of 10-4-35DA (1512 

2 Pulver Lane N.W.), liquid with the characteristic odor and 

3 appearance of sewage was standing in several places in the 

4 drainfield area. Green dye introduced into the septic system of 

5 the property at 10:05 a.m. on February 8, 1988 appeared in the 

6 standing liquid at 11:22 a.m. on February 9, 1988. 

7 100. On February 4, 1988,, on tax lot 1100 of 10-4-35DA (2939 

8 Pulver Lane N.W.), saturated soils prevailed on the ground surface 

9 at the ends of two drain lines. 

10 101. On tax lot 501 of TlOS R4W, Sec 36 DB (1450 Gibson Hill 

ll Drive N.W.), two individual disposal lines lead from the drainfield 

12 to the roadside ditch in front of the property. Green dye 

13 in;roduced into the septic system of the property on February 10, 

14 1988 at 3:35 p.m. appeared in the roadside ditch at 10:05 a.m. the 

15 next day. 
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102. On February 8, 1988, on tax lot 301 of TlOS, R4W, Sec 

36DB (1282 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was surfacing in the drainfield area 

below the home. Green dye introduced into the septic system of the 

property at 3:30 p.m. on that day appeared in the surfacing liquid 

at 2:50 p.m. the next day. 

103. On February 2, 1988, on tax lot 400 of TlOS, R4W, Sec 

36DA (625 Quarry Road N.W.), liquid with the characteristic odor 

and appearance of sewage was seeping out of the bank below the home 

onto the ground surface. Green dye introduced into the septic 

Ill 
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1 system of the property at 4:10 p.m. on that day appeared on the 

2 ground surface at 1:40 p.m. the next day. 

3 104. On February 10, 1988, on tax lot 600, TlOS, R4W, Sec 

4 36DA (735 Quarry Road N.W.), liquid with the characteristic odor 

5 and appearance of sewage was seeping out of the bank below the 

6 home. A bacteriological sample taken on that day of the liquid 

7 showed the presence of greater than 100,000 fecal coliform colonies 

8 and 680 enterococcus colonies per 100 milliliters. 

9 105. On tax lot 501 of TlOS, R4W, Sec 36DA (1543 Laurel Oaks 

10 Drive N. W.), the owner indicated that liquid with an odor of sewage 

11 often surfaces at the corner of the garden. Green dye introduced 

12 into the septic system of the property on February 3, 1988 at 12:15 

13 p.m. appeared in the drainfield area the next day. The dye also 

14 appeared in the discharge from a drain pipe coming from the 
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drainfield area toward Quarry Road. 

106. On February 2, 1988, on tax lot 1000 of TlOS, R4W, Sec 

36DA (1551 Laurel Oaks Drive N.W.), saturated conditions prevailed 

throughout the drainfield area that had the characteristic odor and 

appearance of sewage. A bacteriological sample taken on February 

3, 1988 of the liquid in the drainfield area showed the presence 

of 400 enterococcus colonies per 100 milliliters. 

107. On February 2, 1988 on tax lot 2200 of TlOS, R4W, Sec 

36DA (1526 Laurel Oaks Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was flowing away from the septic tank 

in an open trench. A bacteriological sample taken on that day from 

the liquid showed the presence of greater than 20,000 fecal 
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1 coliform colonies and 1,480 enterococcus colonies per 100 
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milliliters. On February 10, 1988 at 3:35 p.m., green dye 

introduced into the septic system of the property, appeared in the 

septic tank discharge at 12:20 p.m. the next day. 

108. On February 2, 1988, on tax lot 1300 of TlOS, R4W, Sec 

36DA (758 Laurel Place N.W.), liquid with the characteristic odor 

and appearance of sewage was discharging onto the ground surface 

of the drainfield. Green dye introduced into the septic system of 

the property at 3:20 p.m. on that day appeared on the ground 

surface at 1:30 p.m. the next day. 

109. On tax lot 3700 of TlOS, R4W, Sec 36DA (815 Quarry Road 

N.W.), drain lines lead from the septic tank to the ditch on Quarry 

Road. A bacteriological sample taken on February 1, 1988 from the 

standing liquid in the ditch below the drainfield showed the 

presence of 2,000 fecal coliform colonies per 100 milliliters. A 

further survey of the water in the ditch was conducted on June 2, 

1988, and the only liquid in the ditch was from the seepage out of 

the ·cut bank below the property's drainfield area. 

110. On February 1, 1988, on tax lot 3200 of TlOS, R4W, Sec 

36DA (1550 Laurel Heights Drive N.W.), liquid was seeping from the 

base of a cut bank downslope from the drainfield. Green dye 

introduced into the septic system of the property at 11:20 a.m. on 

that day appeared in the seeping liquid at 2:00 p.m. 

111. On February 8, 1988, on tax lot 200 of TlOS, R4W, Sec 

36AD (733 Laurel Place N.W.), a lush grass growth on the bank 

directly below the drainfield, indicated the seepage of improperly 
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treated sewage. Green dye introduced into the septic system of the 

property at 3:50 p.m. on that day appeared on the ground surface 

at 9:20 a.m. the next day. 

112. On February 4, 1988, on tax lot 600 of TlOS, R4W, Sec 

36AD (1636 Laurel Way N.W.), liquid with the characteristic odor 

and appearance of sewage was discharging onto the ground surface 

directly across the street from the property. Green dye introduced 

into the septic system of the property at 9:20 a.m. on that day 

appeared in the liquid discharge 5-1/2 hours later. 

113. On tax lot 700 of TlOS, R4W, Sec 36AD (1648 Laurel Way 

N.W.), the owner indicated that the sewage disposal system for the 

property had not operated properly for about 10 years. The owner 

further indicated that the household laundry is done at a 

laundromat because the system backs up if too much water is used. 

114. On February 4, 1988, on tax lot 2100 of TlOS, R4W, Sec 

36AC (1033 Gibson Hill Drive N.W.), liquid with the characteristic 

odor and appearance of sewage was discharging onto the ground 

surface. Green dye introduced into the system at 12: oo p. m. on 

that day appeared on the ground surface at 9:20 a.m. on February 

8, 1988. 

115. On February 9, 1988, on tax lot 1001 of TlOS, R4W, Sec 

36AC (1775 Park Terrace N.W.), liquid with the characteristic odor 

and appearance of sewage was seeping into the roadside ditch on 

Gibson Way. A bacteriological sample taken on February 10, 1988 

from the seeping liquid showed the presence of 1,600 fecal coliform 

colonies and 100 enterococcus colonies per 100 milliliters. 
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1 116. On February 10, 1988, on tax lot 1100 of TlOS, R4W, Sec 

2 36AC (1733 Park Terrace N.W.), liquid was standing throughout the 

3 drainfield area. A bacteriological sample taken on that day from 

4 the standing liquid showed the presence of 200 fecal coliform 

5 

6 

7 

8 

9 

10 

11 

colonies and 20 enterococcus colonies per 100 milliliters. 

117. On February 9, 1988, on tax lot 1200 of TlOS, R4W, Sec 

36AC (1746 Park Terrace N.W.), liquid was standing over the 

drainfield. Green dye introduced into the septic system of the 

property at 3:00 p.m. on that day appeared in the standing liquid 

at 11:30 a.m. the next day. 

118. On tax lot 801 of TlOS, R4W, Sec 36AC (1798 Park Terrace 

12 N. W. ) , the owner stated that he had had problems with sewage 

l3 surfacing in the yard of the residence, most noticeably in May and 

14 June when he mows the grass. 

15 The following test results are of surface water samples from 

16 various locations showing impacts from failing disposal systems on 

l7 surface water as it flows through and out of the area proposed for 

18 annexation. Most of the drainage out of the area originates from 

19 

20 

21 

22 

23 

24 

25 

26 

within the area. The results show contamination which can be 

correlated with locations of failing subsurface sewage disposal 

systems serving homes in the area. The drainage ways from which 

the samples cited in findings 119-129 were taken eventually 

discharge to Crocker creek and Bowers Slough or into Thornton Lake. 

Without evidence to the contrary, these conditions are presumed to 

continue to exist: 

Ill 
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119. on February 21, 1984, a bacteriological sample taken 

from the roadside ditch along the east side of Crocker Lane (Site 

No. 1 on Exhibit 10), showed the presence of 2,400 fecal coliform 

colonies per 100 milliliters. 

- 120. On February 4, 1987, a bacteriological sample taken of 

the surface water present in a roadside ditch at the northeast end 

of Sunny Lane (Site No. 2 on Exhibit 10), showed the presence of 

1,280 fecal coliform colonies per 100 milliliters. 

121. On February 4, 1987, a bacteriological sample taken of 

the surface water in the roadside ditch on the east side of Crocker 

Lane in front of 2177 Crocker Lane (site No. 3 on Exhibit 10) 

showed the presence of 3,000 or more fecal coliform colonies per 

100 milliliters. 

122. On February 21, 1987, a bacteriological sample taken of 

the surface water located at the west side of the bridge of North 

Albany Road (site No. 5 on Exhibit 10) showed the presence of 2,400 

fecal coliform colonies per 100 milliliters. 

123. On February 21, 1984, a bacteriological sample taken of 

the surface water located at the west side of North Albany Road, 

100 feet north of the Thornton Lake Bridge, on the south side of 

the culvert (site No. 6 on Exhibit 10), showed the presence of 

4,600 fecal coliform colonies per 100 milliliters. 

124. On February 14, 1984, a bacteriological sample taken 

from surface water in the north culvert on the east side of Scenic 

Hill Drive, approximately 40 feet south of the intersection of 

Scenic Hill Drive and Gibson Hill Road (site No. 7 on Exhibit 10), 
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milliliters. 

125. on February 14, 1984, a bacteriological sample taken 

from the drainage culvert west of oakgrove School on oakgrove Road 

(site No. 8 on Exhibit 10), a site outside the area proposed for 

annexation, showed the presence of 4,700 fecal coliform colonies 

per'lOO milliliters. 

126. On February 14, 1984, a bacteriological sample taken 

from surface water present 150 yards south of the intersection of 

Metge Road and Oakgrove Road, on the north side of Oakgrove Road 

(site No. 9 on Exhibit 10), a site outside the area proposed for 

annexation, showed the presence of 1,100 fecal coliform colonies 

per 100 milliliters. 

127. On February 14, 1984, a bacteriological sample taken of 

surface water in the culvert on the southwest side of the intersec

tion of Scenic and 25th Streets (site No. 10 on Exhibit 10) showed 

the presence of 1,100 fecal coliform colonies per 100 milliliters. 

128. On February 14, 1984, a bacteriological sample of 

surface water taken from a ditch on the northwest side of the 

intersection of 25th and Happy Streets (site No. 11 on Exhibit 10) 

showed the presence of 3, 100 fecal coliform colonies per 100 

milliliters. On February 21, 1984, a bacteriological sample taken 

at the same location showed the presence of 11,000 fecal coliform 

colonies per 100 milliliters. 

129. On February 14, 1984, a bacteriological sample of 

surface water taken from Crocker Creek along the gravel road to the 
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east of the area proposed for annexation (site No. 12 on Exhibit 

10) showed the presence of 1,300 fecal coliform colonies per 100 

milliliters. 

14. 

The Riverview Heights Treatment Plant (RHTP) operates under 

a National Pollutant Elimination Discharge Permit issued by the 

U.S. Environmental Protection Agency; performance of the RHTP under 

the permit is monitored by the Oregon Department of Environmental 

Quality. The permit establishes standards for discharge of treated 

effluent measured by three criteria: (1) BOD, or biochemical 

oxygen demand, which is an indicator of the strength of the sewage 

- the higher the BOD number, the more contaminated the sewage; (2) 

TSS, or total suspended solids - a high TSS count indicates that 

treatment of the sewage is ineffective because inadequate breakdown 

and settlement of solids interferes with disinfection by 

chlorination; and (3) the presence of fecal coliform organisms, the 

significance of which is discussed above. 

The RHTP is permitted to discharge a monthly average of 20 

milligrams per liter BOD (and a weekly average of 30 milligrams per 

liter BOD) from June 1 through October 31 of each year, and a 

monthly average of 30 milligrams per liter BOD (and a weekly 

average of 45 milligrams per liter BOD) during the rest of the 

year. The RHTP is permitted to discharge a monthly average of 20 

milligrams per liter TSS (and a weekly average of 30 milligrams per 

liter TSS) from June 1 through October 31 of each year, and a 

monthly average of 30 milligrams per liter TSS (and a weekly 
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1 average of 45 milligrams per liter TSS) during the rest of the 

2 year. The RHTP is permitted to discharge a monthly average of 100 

3 fecal coliform organisms per 100 milliliters (and a weekly average 

4 of 200 fecal coliform organisms per 100 milliliters) year-round. 

5 During the period January 1987 through May 1988, the RHTP 

6 discharged sewage effluent in violation of its permitted monthly 

7 standards: 

s 1. For BOD, during June, September, October and November, 

9 1987, and February 1988; 
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2 . For TSS, during June through December, 1987, and 

February, March and May, 1988; 

and in violation of its permitted weekly standards: 

1. 

2 . 

3 • 

For BOD, on three occasions; 

For TSS, on 12 occasions; 

For fecal coliform, on two occasions. 

The RHTP spray-irrigates and discharges inadequately treated 

sewage effluent onto a hillside, from which it flows into crocker 

Creek. Bacteriological samples taken March 24, 1987 from runoff 

at the northeast corner of the irrigation site showed 2200 fecal 

coliform and 250 enterococcus colonies per 100 milliliters. 

Another sample of the runoff from the northwest corner of the site 

showed 2500 fecal coliform and 100 enterococcus colonies per 100 

milliliters. 

RHTP is subjected to hydraulic overload caused by excessive 

inflow and infiltration of non-sewage surface runoff water into the 

plant's collection lines. The resulting flows overwhelm the RHTP's 
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1 ability to treat and disinfect the sewage, ultimately resulting in 

2 the discharge of inadequately treated sewage into the environment. 

3 15. 

4 In the area proposed for annexation, the possibility of 

5 contracting disease through direct or indirect contact with raw or 

6 inadequately treated sewage occurs due to: 
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1. Normal daily activities carried 

residential living units in the area. 

on in and around the 

2. Children playing in the area are exposed to contaminated 

surface water. 

3. Domestic animals found in the subject area are possible 

vectors of pathogens to residents within and without the area. 

4. Other vectors, such as insects, rodents, or other pests, 

could transmit pathogens to persons within and outside the area. 

5. Persons using bicycles located in the subject are exposed 

to contaminated surface water running across roads and driveways. 

6. Persons fishing, boating, playing and swimming in Crocker 

Creek, Bowers Slough and Thornton Lake are exposed to contaminated 

surface V{a"ter. 

16. 

Persons living within the territory proposed for annexation 

who contract diseases as discussed above could, in turn, carry 

diseases so contracted to persons living outside the subject 

territory, either by direct personal contact or by contaminating 

food to be consumed by persons outside the territory. In addition, 

persons from outside the territory are exposed to the conditions 
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1 discussed above by virtue of the passage of contaminated water 

z through drainage ditches along the roads in the area and then to 

3 streams that carry the contaminated water outside of the area. 

4 17. 

5 The area proposed for annexation is contiguous to the City of 

6 Albany, Oregon, and are within the urban growth boundaries of that 

7 city. Albany is an incorporated city. 

8 OPINION 

9 I. Introduction 

10 As the transcript, legal memoranda and exhibits indicate, this 

11 was a vigorously contested proceeding. Given the volume of evi-

12 dence and complexity of legal issues presented, an introduction to 
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the structure of this opinion is in order. Some of the residents 

of the area proposed for annexation formed two non-profit corpora

tions which participated in the proceedings. The first, "Stop 

Annexation - Not Sewers" (hereinafter, "SANS"), was represented by 

attorney Michael Farthing at the June 29, 1988 hearing and by 

attorney Dale A. Riddle at the June 30, 1988. Both are members of 

the law firm Gleaves, Swearingen, Larsen & Potter, Eugene, Oregon. 

The second, called "Kingston Against City Annexation" (hereinafter, 

"KACA"), was represented by attorneys Edward Sullivan and Richard 

Wyman, of the law firm Mitchell, Lang & Smith, Portland, Oregon. 

Other, non-represented individuals attended the hearing and 

presented testimony. SANS delegated its representation to Mr. 

Sullivan during the August 5, 1988 hearing, and for the September 

15, 1988 closing argument. After closing arguments were held on 
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1 September 15, 1988, Mr. Sullivan's law firm withdrew as counsel for 

2 KACA. To facilitate analysis of the record, the opinion portion 

3 of these findings is divided into the following sections: a list 

4 of the witnesses and their backgrounds; a list of the exhibits; 

5 rulings made on evidentiary objections during the hearing; a 

6 summary of the arguments presented in opposition to the proposed 

7 annexation; and finally, analysis of the major arguments presented. 

s Five memoranda of law were submitted. For ease of reference 

9 in the opinion, the memorandum filed by the ·Heal th Division 

10 ("Division") on August 4, 1988 will be referred to as "HD Memo I; /1 

11 the Division memorandum submitted on September B, 1988 will be 

12 . referred to as "HD Memo II; /1 and the Division memorandum submitted 

13 on September 14, 1988 will be referred to as "HD Memo III." KACA' s 
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memorandum submitted on A:-igust 2, 1988 will be referred to as "KACA 

Memo I;" and KACA's memorandum submitted on September 9, 1988 will 

be referred to as "KACA Memo II." 

II. WITNESSES 

A. Called by Division 

1. Richard Dalke, Benton County Project and Utility Manager. 

Dalke manages the functions of water. and sewer service districts 

in Benton County, including the Riverview Heights sewage treatment 

plant. He is a registered civil engineer and a licensed land 

surveyor. 

2. Robert N. Wilson, Benton County supervising sanitarian. 

Wilson is the manager of the Benton County Environmental Health 

Division. Wilson has been a registered sanitarian for 16 years. 
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3. Ronald A. Hall, Oregon Health Division. Hall is the 

manager of the Health Hazard Studies Program in the Office of 

Environmental Health, and is a registered sanitarian. 

4. Gary w. Messer, Oregon Department of Environmental 

Quality. Messer is the supervisor of the Water, Solid Waste and 

Air Quality Programs in the Willamette Valley Region. Messer has 

been a registered sanitarian for 21 years. 

8 5. Sherman o. Olson, Jr. , Oregon Department of Environmental 

9 Quality. Olson is an Environmental Specialist III (on-site 

10 specialist) in the Sewage Disposal Section of the Water Quality 
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Division of DEQ. Olson is a registered sanitarian. 

6. Ronald E. smith, Benton County. Smith is a registered 

sanitarian. 

7. Dr. Elizabeth Saz ie. Dr. Saz ie is the Benton County 

Health Officer. 

B. Called by Participants 

1. Diana Coulter. Coulter is a microbiologist with the 

Public Health Laboratory, Portland, Oregon. 

2. Beth Myers. Myers is the owner/operator of Water Labs 

in Salem, Oregon, which is certified by the. Health Division to 

conduct microbiological tests for water quality. 

3. Dave St. Louis, Department of Environmental Quality. St. 

Louis is the Willamette Region Manager of air quality, water 

quality, solid waste, and other programs of the DEQ. 

Ill 

Ill 
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4. 

County. 

Dan Bartlett, County Administrative Officer for Benton 

Bartlett is also the chief executive officer and the 

budget officer for the North Albany Sanitary District. 

5. William Barrons, Albany city Manager. 

6. .Carol Steele. Steele is a resident of the area proposed 

for annexation and circulated the petition which was admitted to 

the record as Exhibit 41. 

7. Jan Amling, a resident of the area. Amling circulated 

the petition which was offered as Exhibit 30. 

8. Mr. Harris, a resident of the area. 

9. Mike Gray, a resident of the area. 

10. Dorothy Henry, a resident of the area. 

11. Harold Swanson, who lives on property which is adjacent 

to the area proposed for annexation. 

12. Jim Boatwright, a resident of the area. 

13. Clyde Hashagen, a resident of the North Albany area, but 

not of the area proposed for annexation. 

14. Jerry Niblock, a resident of the North Albany area, but 

not of the area proposed for annexation. 

III. EXHIBITS 

A. Offered by the Health Division 

No. Description 

1 Letter to Kristine Gebbie, administrator of the Oregon 

Health Division from the office of the Benton County 

Board of Commissioners, with the Amended Resolution of 

the Benton County Board of Commissioners, acting as the 
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8a-e 

Sa 

8b 

Sc 

8d 

Be 

Benton County Board of Health, initiating the health 

hazard annexation procedure. Admitted without objection. 

An affidavit of publication of the order for public· 

hearing in the Albany Democrat-Herald. Admitted without 

objection. 

Affidavit of posting the order for public nearing 

submitted by Robert N. Wilson, registered sanitarian. 

Admitted without objection. 

Certified copies of the tax assessor's maps of the area. 

Admitted without objection. 

Large map of the area with the tax map boundaries out

lined and numbered in red. Admitted without objection. 

Large map of the area with a color code indicating 

"satisfactory," "failing" and "indirectly failing" 

subsurface sewage systems. Admitted without objection. 

Certified copies of the Benton County Assessor's tax 

rolls for the tax maps of the area. Admitted without 

objection. 

Written narratives of the North Albany sanitary survey, 

read into the record by witnesses Hall, Messer, Olson, 

Smith and Wilson. All admitted without objection.' 

Narrative of Hall - Area 1 on Exhibit 6. 

Narrative of Messer - Area 4 on Exhibit 6. 

Narrative of Olson - Area 2 on Exhibit 6. 

Narrative of smith - Area 3 on Exhibit 6. 

Narrative of Wilson - Area 5 on Exhibit 6. 
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9 

10 

lla-d 

12a 

12b 

Slides taken at various locations in the area during the 

sanitary survey, and presented during the narrative 

testimony of the witnesses listed for Exhibit 8. 

admitted without objection. 

All 

9-1-1 through 9-1-13: Shown during Hall's narrative. 

9-2-1 through 9-2-45: Shown during Olson's narrative. 

9-3-1 through 9-3-67: Shown during Smith's narrative. 

9-4-1 through 9-4-48: Shown during Messer's narrative. 

9-5-1 through 9-5-36: Shown during Wilson's narrative. 

A large map of the area indicating Albany's urban growth 

boundary, the boundary of the sanitary survey, the Albany 

city limits, drainage systems in the area, and the 

results of tests of surface water samples in 1984 and 

.1987. Admitted, save for information regarding the test 

of Site #4 and the test taken on February 24, 1988 at 

Site #1. 

Lab test results from bacteriological tests run on 

surface waste samples taken in February 1984 and February 

1987. Admitted; see evidentiary rulings 12 and 13. 

Water discharge permit issued to the North Albany County 

Service District by the Oregon Department of 

Environmental Quality. Admitted without objection. 

Monthly reports from Riverview Heights to DEQ for January 

1987 through May 1988, together with a summary sheet of 

tests exceeding permitted standards of discharge. 

Admitted without objection. 
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Excerpt from Benton County Comprehensive Plan. Admitted 

without objection. 

Certified copies of extract of original Board of Health 

4 Administrative Order number HB 1371960, dated March 25, 

5 1960 and the Board of Health Administrative Order number 

6 70-1955, dated January 19, 1955. Admitted without 

7 objection. (Transcript, Day 3, page 185.) 

s 15 through 20 - Unused exhibit numbers. 

9 B. Offered by SANS and KACA 

10 

11 

12 

13 

14 

15 

16 
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18 
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22 

23 

Letter to Kristine Gebbie and Steve Boedigheimer from 

attorney Edward J. Sullivan, dated June 21, 1988. 

Admitted without objection. 

Copy of speed message to Pam Silburnagel, Council of 

Governments from Ron Hall dated 03/07/85. Admitted over 

the objection of the Division. 

Interoffice memo from Jim Buckley of the Health Division 

Annexation Program to Keith Putman, Health Division 

Administrator, et al, dated April 26, 1977, regarding 

results of the 1977 sanitary survey. On objection by the 

Division, it was initially not admitted into the record, 

as it lacked proper foundation. It is received only as 

an offer of proof. (Transcript, Day 1, Pages 111-112.) 

It was later admitted during the testimony of St. Louis, 

over the objection of relevance by the Division, because 

of intervening rulings on other evidence. (Transcript, 

Day 3, Page 100.) See Evidentiary Ruling 17. 
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27 

28 

29 

30 

31 
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Draft summary of testimony·of Gary Messer, registered 

sanitarian on the North Albany sanitary survey. Admitted 

without objection. 

Final order of the Environmental Quality Commission, case 

number EQ6-WVR-87-02, in the matter of sewerage facility 

construction by North Albany County Service District. 

dated May 25, 1987. Admitted. (See Evidentiary Ruling 

10.) 

Letter to Fred Hansen, director of DEQ, from Charline 

Carr, chairman of the Benton County Board of 

Commissioners, dated June 30, 1987. Admitted. (See 

Evidentiary Ruling 10.) 

Interoffice memo from Al Hose to Dave st. Louis, dated 

September 15, 1987. Admitted over the objection of the 

Division. 

Exhibit not offered. 

Letter to Benton county Board of Commissioners from Tom 

Holman, mayor of the City of Albany, dated May 28, 1987. 

Admitted over the objection of the Division. 

Petition for sewerage improvement project, Benton County, 

Oregon, signed by Janice E. Amling, dated May 14, 1987. 

Admitted over the objection of the Division. 

Copies of quality control form relating to equipment used 

by Drebler Heal th Lab in testing samples. Admitted 

without objection. 
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32a 

32b 

32c 

33 

34 

35 

36 

37 

Excerpt from a publication entitled "Microbiological 

Methods for Monitoring the Environment," published by the 

EPA. Admitted without objection. 

Excerpt from a publication entitled "Water Microbiology 

Laboratory and Field Procedures," published by Millipore. 

Admitted without objection. 

Excerpt from the publication "Standard.Methods for the 

Examination of Water and Wastewater," 16th Edition. 

Admitted without objection. 

Map of the area divided into sections for a sanitary 

survey performed in 1977 by Benton County and the 

Department of Environmental Quality. Admitted over the 

continuing objection of the Division. 

Letter to Assistant Attorney General Michael Huston from 

Fred Hansen, director of Oregon DEQ, dated December 3, 

1985. Admitted without objection. 

Letter to Fred Hansen, director of DEQ, from Assistant 

Attorney General Arnold Silver, dated March 30, 1986. 

Admitted without objection. 

Interoffice memo to Fred Hansen, director of DEQ, from 

Dave st. Louis, dated August 19, 1985, regarding 

background on North Albany sewage problem. Admitted over 

the continuing objection of the Division. 

Letter to the Benton county Board of Commissioners from 

Keith Putman, administrator of the Oregon Health 

Division, dated May 13, 1977. Admitted over the 
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38 

39 

40 

41 

42 

43 

Ill 

Ill 

objection of the Division. 

Interoffice memo to Mary Halliburton, Water Quality 

Division, from Dave st. Louis, dated December 22, 1985. 

Admitted over the continuing objection of the Division. 

Notice of election to be held on June 24, 1986 regarding 

annexation of the North Albany area into the City of 

Albany, dated April 24, 1986. Admitted over the 

continuing objection of the Division. 

Notice of election to be held on November 16, 198 6 

concerning a general obligation bond for indebtedness for 

sewer construction by the North Albany County Service 

District. Admitted over the continuing objection of the 

Division. 

Petition to the Benton County Board of Commissioners to 

initiate annexation proceedings pursuant to ORS 222.840 

to 222.915 bearing signatures obtained in May of i987. 

Admitted over the continuing objection of the Division. 

Order by the North Albany County Service District dated 

August 6, 1986. Admitted over the continuing objection 

of the Division. 

Letter to David St. Louis, Oregon DEQ, from Dan Bartlett, 

Benton County Administrative Officer, dated June 12, 

1986. Admitted over the continuing objection of the 

Division. 
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44 North Albany Sewer Service Plan adopted by the Albany-

Benton County Intergovernmental Advisory Committee. 

Admitted over the continuing objection of the Division. 

45 North Albany Utility Construction District Plan and 

Report published by the Benton County Board of 

Commissioners dated October 1984. Admitted over the 

continuing objection of the Division. 

c. Offered by Participants by Mail 

A large number of letters was received by the Hearings Officer 

from residents of the area proposed for annexation and from 

residents of nearby areas. Some were obviously sent in response 

to flyers circulated in the area. Copies of the flyers were 

provided by Mr. Sullivan following a request by the Hearings 

Officer. 

46 Four flyers distributed by SANS and KACA. 

47 27 letters from residents opposed to the annexation. 

48 1 letter from a resident in favor of the annexation. 

IV. EVIDENTIARY ISSUES. 

There was great debate between the parties regarding the scope 

of the hearing. The statute is clear that, 

"the hearing shall be for the sole purpose of determining 
whether a danger to public health exists due to 
conditions in the affected territory." ORS 22.875(1). 

one of the few evidentiary issues on which the parties agreed is 

that the duty of the Hearings Officer is to 

"ensure that the record developed at the hearing shows 
a full and fair inquiry into the facts necessary for 
consideration of all issues properly before the presiding 
officer in the case." ORS 183.415(10). 
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1 From here, however, opinions diverged sharply. The Division placed 

2 emphasis on the statutory language "issues properly before the 
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placed emphasis on the language "full and fair inquiry into the 

facts necessary for consideration of all issues" (KACA Memo I, page 

3, lines 20-21) . At the heart of the controversy is whether 

evidence and arguments concerning the historical and political 

background of unsuccessful attempts to relieve a perceived health 

hazard in the area should be admissible, or whether the scope of 

the hearing should be strictly limited to consideration of 

scientific evidence of a danger to the public health. The Hearings 

Officer concluded that the political issues might be construed as 

a "condition" contributing to a danger to public health. 

What follows is a listing of the significant evidentiary 

objections and rulings made, in the order that they were presented: 

1. The parties stipulated that the amended resolution may 

serve as the basis for this proceeding, despite the fact that it 

pre-dates the order for hearing. The amended resolution was 

drafted because of changes in technical language. (Transcript, Day 

1, page 15). 

2. KACA objected to introduction of the results of 

microbiological testing on the basis of insufficient foundation. 

This objection was overruled based on the "reasonably prudent 

person" standard, ORS 183.450(1). (Transcript, Day 1, page 64.) 

3 . The participants objected to testimony of Mr. Hall 

regarding microbiological test results on the basis that he is 
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incompetent to testify, because he was not present during testing. 

This objection was overruled, for the same reason. (Transcript, 

Day 1, page 64. ) 

4. The participants objected to the testimony of Mr. Hall 

concerning reports given by residents of the conditions of their 

septic systems during the sanitary survey. This objection was 

overruled, based on the "reasonably prudent person" standard, and 

on the basis of Higley v. Edwards, 67 Or App 488, 499 (1983). In 

addition, the Hearings Officer deems homeowner admissions of 

failing septic tank systems to be particularly trustworthy, as, in 

the context of these proceedings, such a statement is tantamount 

to an admission against interest. (Transcript, Day 1, page 70.) 

5. KACA moved to strike as non-responsive an answer given 

by Hall regarding the number of dilutions run in a microbiological 

test. The motion was denied, as the answer was at least partially 

responsive and informative. (Transcript, Day 1, pages 90-91.) 

6. The Division objected to a line of questioning during 

cross-examination of Hall by KACA concerning objective standards 

for defining a danger to public heal th. The objection was 

overruled and the Hearings Officer permitted a brief series of 

questions on the issue. (Transcript, Day 1, pages 100-107.) 

7. The participants moved for the admission of Exhibit 23. 

The objection of the Division to the admission of the document for 

lack of foundation was sustained. It was not admitted to the 

record, but was received as an offer of proof. 

1, pages 109-113.) 

(Transcript, Day 
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1 8. The Hearings Officer made a sua sponte objection to a 

2 question during the cross-examination of Hall by KACA regarding 

3 other annexation scenarios unrelated to this proceeding, as 
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irrelevant. (Transcript, Day 1, page 120.) 

9. The Division objected to a line of questioning of Hall 

by SANS regarding the political process involved when a petition 

seeking commencement of annexation proceedings is presented to a 

County, particularly on drawing a boundary of an area to be 

proposed for annexation. The objection was sustained as beyond the 

scope of the proceeding. (Transcript, Day 1, pages 123-126.) 

10. The Division objected to the offer by KACA of Exhibits 

25 and 2 6. Exhibit 25 is a final order from the Environmental 

Quality Commission; Exhibit 26 

Charline Carr, Chairman of 

is a letter to Fred Hansen from 

the Benton County Board of 

Commissioners, indicating that in lieu of complying with the order 

of the Environmental Quality Commission, the health hazard 

annexation proceeding was being contemplated. The Division 

objected to the admission of these documents on the grounds of 

irrelevancy. The objection was sustained, and Exhibits 25 and 26 

were not admitted to the record, but were received as an offer of 

proof. (Transcript, Day 1, pages 187-190.) This evidentiary 

objection was later overruled by the Hearings Officer during cross

examination of Dalke, on the grounds that consideration of 

"political" conditions may be contemplated by the statute, and to 

develop the broadest possible record. (Transcript, Day 2, pages 

358-359.) Later in the hearing, this issue was raised again, 
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during the examination of st. Louis. At this point, the Division 

made a continuing objection to all further evidence on "political" 

conditions in the area. (Transcript, Day 3, page 72.) 

11. When the Division recalled Hall to clarify an answer 

given the previous day regarding dilution of samples during lab 

testing, KACA objected on the grounds that Hall was not competent 

to testify on the issue of microbiology or lab testing procedures. 

This objection was overruled because it related to a question asked 

during cross-examination by KACA, and because Hall testified that 

he has some knowledge in the field. Hall's lack of standing as an 

expert in these areas goes to the weight of the evidence, but his 

testimony is admissible. (Transcript, Day 2, pages 210-211.) 

12. Exhibits lla-d and lla1 were received over the objection 

of the participants. However, only the portions of Exhibits llb 

through c which are highlighted in yellow were admitted, save for 

those highlighted samples in llb taken on February 24, 1987, marked 

as sample and bottle numbers (4) and (8) on Exhibit 10. KACA 

objected to admission of this evidence on the grounds that a person 

(Mr. Swenson, the supervisor of Mr. Smith) participated in the 

collection of this evidence, but was not available for cross

examination. The two samples indicated above, taken solely by Mr. 

Swenson were excluded for that reason. The remaining samples on 

llb and c were taken by Mr. Smith himself, or in conjunction with 

Mr. Swenson; therefore the proper foundation for this evidence had 

been laid, and it was admitted. (Transcript, Day 2, pages 305-309, 

335-336 and 373.) 
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1 13. KACA objected to the admission of Exhibit 10 because it 
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this objection, save for the exclusion of test site 4 and the 

sample taken on February 24, 1987 at sample site 1. (Transcript, 

Day 2, page 336.) 

14. KACA objected to the testimony of Mr. Dalke regarding the 

performance of the Riverview Heights Treatment Plant, on the basis 

of relevancy. KACA argued that becaus·e the plant is located 

outside the area proposed for annexation, its operation is not at 

issue in this proceeding. The Division responded that the plant 

treats sewage from within the area (tax map 10-4-36BD, referred to 

during the hearing as the "red splotch" in the center of Exhibit 

6), that it affects the public health within the area. On this 

argument, the Hearings Officer concluded that the treatment of 

sewage originating inside the area, though treatment occurs 

outside, is a condition within the affected territory, and within 

the scope of the hearing. ORS 222.875(1). KACA also supported its 

objection with the argument that only inadequate sub-surface sewage 

treatment is to be investigated during the hearing and not a sewage 

treatment plant, citing the notice of the hearing and the order of 

the Benton.County Board of Health. (Transcript, Day 2, page 341.) 

The Division responded that the Division, once a resolution is 

received, has a duty to investigate conditions in the area, and the 

treatment at Riverview Heights of sewage originating in the area 

is such a condition. The Hearings Officer concurred, and permitted 

Ill 
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1 Mr. Dalke to testify concerning the operation of Riverview Heights. 

2 (Transcript, Day 2, pages 341-344.) 

3 15. During cross-examination of Dalke, the Division objected 

4 to a question by KACA, regarding the steps taken to upgrade the 

5 plant. This objection was overruled, as the treatment of sewage 

6 originating in the area is relevant to this proceeding. 

7 16. On motion of the Division, and in the absence of any 

8 objection, the Hearings Officer took judicial notice of Oregon 

9 Administrative Rule 340-71-460(6), which imposes a moratorium on 

10 the issuance of subsurface sewage disposal system construction 

11 permits, or of approved site evaluation reports, in the areas known 

12 as Kingston Heights and Princeton Heights in the area proposed for 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

annexation. (Transcript, Day 3, page 7.) 

17. The Division objected to admission of Exhibit 23, which 

is a memorandum to Keith Putman, Administrator of the Health 

Division, et al, from Jim Buckley, dated April 26, 1987. This 

memorandum concerned a resolution from the Benton County Board of 

Heal th dated April 7, 1986, seeking investigation of the North 

Albany area to determine if sufficient evidence existed to require 

a forced annexation· to the City of Albany. Based on the 1977 

survey, the Di vision had apparently found lack of substantial 

evidence which would warrant a health hazard annexation proceeding. 

The earlier ruling of the Hearings Officer accepting Exhibit 23, 

only as an offer of proof, was overruled, and the exhibit was 

admitted to the record. It was noted that the boundaries of the 

1977 survey and those surveys taken later were different, and Mr. 
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Pearlman noted that the testing sampling and survey may well have 

been done in a different manner than was the 1984 and 1987 surveys. 

These issues, however, go merely to the weight of the evidence. 

Exhibit 37, relating to Exhibit 23, was admitted over the same 

objection by the Division. (Transcript, Day 3, page 100-101.) 

V. SUMMARY OF ARGUMENTS PRESENTED IN OPPOSITION TO ANNEXATION 

For ease of reference, all opponents of the proposed 

annexation shall be referred to as "participants." The arguments 

of participants fall into three general categories: employees of 

the division and other governmental agencies, in bad faith, are 

using this ORS Chapter 222 proceeding as a subterfuge to force 

annexation on the unwilling residents of the area, and have drawn 

the area boundaries in a manner which subverts the statutory 

requirement of contiguity; microbiological test results should not 

be admitted to the record; and there is no danger to the public 

health as a matter of law. 

their respective order. 

These issues are discussed below in 

VI. NO BAD FAITH EXISTS ON THE PART OF GOVERNMENTAL AGENCIES 

A. Introduction. 

The participants make two related arguments concerning the 

alleged bad faith of various governmental agencies. It is the 

position of the participants that the boundary of the area has been 

drawn as a subterfuge to defeat the requirement of contiguity found 

in ORS 222.111 and 222.855. Further, it is their position that 

this proceeding is a subterfuge designed to force the annexation 

of the area to. the City of Albany, against the will of its 
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B. Background. 

It is required by statute that an area proposed for annexation 

pursuant to a health hazard abatement proceeding under ORS 222.840, 

et seq, be contiguous to the city· to which it is to be annexed. 

"· .. The boundaries of any city may be extended by the 
annexation of territory that is not within a city and 
that is contiguous to the city or separated from it only 
by a public right of way or a stream, bay, lake or other 
body of water. Such territory may lie either wholly or 
partially within or without the same county in which the 
city lies." ORS 222.111(1). 

Prior to the initiation of this proceeding, two elections held 

in the area were defeated by the voters. The first, held on April 

24, 1986, sought annexation of the North Albany area, of which the 

area proposed for annexation is a part, to the City of Albany. 

The second election, held on November 16, 1986, sought approval for 

a general obligation bond for sewer construction by the North 

Albany County service District. This process would have required 

annexation of the North Albany area to the City of Albany, as the 

City refused to permit hookup to its waste treatment facility 

without waivers of remonstrance to the annexation of the area to 

be served. 

Various governmental agencies have been seeking a solution to 

the problem of improper disposal of sewage and/or the contamination 

of surface water in the North Albany area since at least the late 

1970's. The Division conducted a sanitary survey in 1977 in 

response to a request from the Benton County Commissioners. 
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1 Another sanitary survey was conducted by the Oregon Department of 

2 Environmental Quality and Benton County in 1979. A moratorium on 
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issuance of septic system construction permits has been in place 

in the Kingston Heights and Princeton Heights districts of the area 

proposed for annexation since at least 1976. The Riverview Heights 

Treatment Plant, which serves a portion of the area, has long been 

in need of repair, as discussed elsewhere in this opinion. 

c. Boundary Drawn by Benton County. 

The area proposed for annexation, as required by the statute, 

was described by the Benton County Board of Commissioners, acting 

as the Benton County Board of Health, in their amended resolution 

which commenced these proceedings, dated June 1, 1988. 

It is the position of the participants that this boundary was 

drawn by political artifice, and includes the southeastern portion 

of the area (Area i on Exhibit 6), merely to meet the statutory 

requirement of contiguity to the City of Albany. The participants 

take the position that the "cherry stem" shaped boundary is a 

"subterfuge" to permit a Chapter 222 annexation. That Area l would 

not have been the subject of an annexation proceeding on the baS'is 

of a perceived health hazard in that area was supported by the 

testimony of Hall (Transcript, Day l, page 128). Bartlett 

testified that the boundary was drawn considering the following 

factors: patterns of septic system failures; the viability of 

design of a sewage collection system to alleviate those failures; 

the need to provide a contiguous boundary connection to the City 

of Albany; the desire of the school district (which owns property 
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in the area) to be included in the area; compatibility with 

previous trunk line planning; and a desire not to subdivide 

existing parcels. (Transcript, Day 3, pages 145-147.) Also, the 

participants point out that Kingston Heights and Princeton Heights 

(which are Area 3 and 4, respectively, on Exhibit 6) were not the 

original focus of the authorities seeking a solution to the 

perceived problem. 

The focus of the early efforts to resolve the perceived 

problem was in what became known as "Area IIA." It received that 

title from its designation on a map of the area (admitted as 

Exhibit 33) used in the 1979 sanitary survey, and may be described 

generally as tax map 10-4-36BD (referred to during the hearing as 

the "red splotch" on Exhibit 6), tax map 10-4-36BC, tax map 10-4-

35AD and the eastern portion of tax map 10-4-35AC. This area is 

roughly rectangular, running easterly and westerly in the central 

part of the area proposed for annexation, and includes portions of 

Area 2 and Area 3 of the 1988 sanitary survey, as labeled on 

Exhibit 6. It should be noted that the 1977 survey and the later 

surveys did not encompass the identical areas. Because many of the 

witnesses described this central section as "Area IIA" during their 

testimony, this opinion refers to it in the same manner, despite 

the labels on Exhibit 6. Tax map 10-4-36BD is also known as the 

Riverview Heights area, and is served by the Riverview Heights 

Treatment Plant, which is located to the northeast, outside of the 

area proposed for annexation. 

Ill 
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The Division's first response to these allegations is that 

they are beyond the scope of this proceeding. The statutory 

mandate of the Division is to investigate conditions in the entire 

area described by the governing body (in this case the Benton 

County Board of Health), and then ordering a hearing, if it finds 

that evidence of a danger to public health exists. ORS 222.860 and 

222.870. The Division is not empowered under the statute to modify 

the boundary of the study area, save for a procedure available 

after a finding that a health hazard exists, which can result in 

the exclusion from annexation of some areas. ORS 222.880(3). 

The Hearings Officer believes that the position of the 

Division is correct, as the language of the statute regarding the 

purpose of the hearing is clear. Further, it has been decided that 

parcel-by-parcel or sector-by-sector analysis of a described study 

area is not permitted. Kelly v. Silver, 25 Or App 441, 453, 549 

P2d 1134 (1976). Also, even if consideration on a sector-by-sector 

basis were permitted, the evidence in the record supports a finding 

that a danger to public health exists in Area 1, Kingston Heights 

and Princeton Heights, by virtue of many failing septic tank sys

tems in those areas. The moratorium on issuance of septic system 

construction permits in Kingston Heights and Princeton Heights also 

supports this position. Although the density of failures is 

greater in Area IIA than in Area I (where roughly 15% of the 

surveyed systems failed), the difference is merely one of degree, 

and it is well within the discretion of the Administrator to find 

a health hazard on the basis of the documented failures in Area I. 
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The Di vision's second response is that the legal authority 

cited by the participants is inapposite. An opinion of the 

Attorney General of Oregon appearing at 41 Op Atty Gen 1985 (1980) 

is cited as holding that "subterfuge" may serve as a basis for 

denying a Chapter 222 annexation petition. The Division is correct 

in its contention that that opinion does not so hold. Rather, the 

opinion states that where the boundary, as drawn, is not contiguous 

to the city to which the area is annexed, the Division should not 

proceed with annexation. 

The participants' other citation of authority is particularly 

inappropriate: Wild v. People ex rel Stephens, 227 Ill 56, 81 NE 

707 (1907). Wild is distinguishable from this annexation 

proceeding in several significant respects. First, it did not, as 

stated by participants (KACA Memo I, page 6, lines 25-26) involve 

annexation pursuant to a statute similar to ORS 222: rather, the 

essential elements for annexation in that case were minimum 

population density, a petition by a specified number of residents 

and a vote of the residents of the area. second, it was not, as 

stated by participants (KACA Memo I, page 6, lines 21-23) cited 

with approval in 4.1 Op Atty Gen 1985: rather, the Attorney General 

remarked in dicta that in cases disallowing annexations involving 

point-to-point boundary contiguity, there is usually another policy 

at work - like the transparent subterfuge in Wild. Third, Wild did 

not, as stated by participants (KACA Memo I, page 7, lines 2-5) 

involve the annexation of a body of land connected by a long 50-

foot strip: rather, the court objected to the annexation of a 
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only in the same way that black squares on a checkerboard are 

contiguous. Finally, Wild involved only one policy consideration: 

the subterfuge of the fathers of the Village of Weston; the policy 

considerations in the drawing of the boundary in this case, which 

include the presence of a significant health hazard and the orderly 

and efficient alleviation of that hazard, weigh in favor of 

permitting the annexation. 

D. No Evidence of Bad Faith. 

To substantiate their position that the initiation of this 

proceeding and the drawing of the boundary of the area were 

performed in bad faith, the participants presented evidence 

regarding the political history of attempts to solve the perceived 

problem and the actions of various government officials. Over the 

vigorous objections of the Division, this evidence was admitted, 

in order to provide the broadest possible record for consideration 

of the Hearings Officer and the Administrator. 

This debate over the scope of the hearing ceriters on the word 

"conditions" contained in the statutory language regarding the 

purpose of the hearing. ORS 222.875. The Division took the 

position that "conditions" meant solely the physical or scientific 

conditions of the area. The participants argued that "conditions" 

should also include "political" conditions, which might justify 

dismissal of this proceeding. 

After careful review of the exhibits and testimony presented, 

no evidence of any bad faith on the part of any governmental 
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ten years during which the combined efforts of state, county and 

city officials were unsuccessful in resolving a problem perceived 

by those officials and many area residents to be quite serious. 

Given that the scientific evidence clearly shows a danger to 

the public health (as discussed elsewhere in this opinion), the 

issue then becomes whether the "political" conditions in the area 

proposed for annexation are such that continuing the instant health 

hazard annexation process would be improper. one can only conclude 

that they do not. The failure to proceed with this annexation 

would leave the area in its present stalemated condition. After 

the efforts of more than a decade, the hazard to the public health 

continues, without prospect of resolution. Stated simply, the 

"political" conditions in the area contribute to the hazard to the 

public health, rather than justify termination of these 

proceedings. 

E. Alternatives to this Proceeding. 

Participants argue that various alternatives are avail.able to 

solve the problem, and that these proceedings are improper in the 

face of those alternatives. Participants suggest that the Division 

should abandon these proceedings and institute proceedings under 

ORS 431.705 in their place. Nothing in ORS 222.840-915 provides 

authority to terminate these proceedings unless nb health hazard 

is found to exist. Further, the Division has no authority to 

legislate new proceedings under ORS 431. 705 as suggested. An 

exhaustive discussion of the merits of these alternatives 
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1 (including district formation under ORS 431.705, et seq; local 

2 improvement district under ORS 451. 490, et seq; and repair or 
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productive, nor is i.t required by the statute. Nothing in ORS 

Chapter 222 requires that the health hazard annexation proceeding 

be the proceeding of last resort. 

It is interesting to note, however, that ORS 431.710 reads, 

in part: 

"ORS 431. 705 to 431. 760 shall not apply if the affected 
territory could be subject to an annexation proceeding under 
ORS 222. 840 to 222. 915 . . '. 11 

Participants argue that annexation under ORS 222 is harsh and 

to be avoided, as it accomplishes annexation without a vote of the 

residents of the area to be annexed; and ."the privilege of voting 

on annexations is a matter, once granted, which is constitutionally 

protected." (Participant's Memo II, page 13.) The participants 

16 all but argue that this annexation proceeding is unconstitutional. 
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Oregon courts have held, however, that proceedings under ORS 

222.840 et seq, are constitutional. Trueblood v. Health Division, 

28 Or App 433, 559 P2d 931 (1977); and Kelly, supra. This is so, 

despite an adverse economic impact on residents, which is among the 

complaints of the participants. Trueblood, 28 or App at 440. The 

evidence shows that the proposed annexation to the city is 

consistent with the acknowledged comprehensive plans of the City 

of Albany and Benton · County and existing intergovernmental 

agreements adopted pursuant to Oregon's land use planning goals and 

regulations. 
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1 It is also important to note that the statutory scheme of ORS 

2 Chapter 222 does provide procedural protection (in addition to the 

3 instant contested-case hearing) from what the participants perceive 

4 as a heavy-handed result. Certain portions of the area proposed 

5 for annexation can be excluded by reduction of the area boundaries, 

6 provided that the conditions of ORS 222.880(3) are met. 

7 In addition, an alternative plan can be presented by petition 

8 under the provisions of ORS 222.885. The availability of an oppor-

9 tunity to file for consideration of an alternative plan provides, 

10 within the context of these proceedings, an opportunity for consi-

11 deration of legitimate alternatives to annexation such as service 

12 of the subject area by the North Albany Service District as sug-
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gested by the participants. The alternative plan provision also 

meets the participants' argument that a single septic tank failure 

in a large parcel of land might permit a city to annex the entire 

parcel without a vote. (See KACA Memo II, page 13, lines 1-6.) 

F. Conclusion. 

Despite considerable rhetoric and apparent perception by some 

members of the public, no evidence of bad faith of any governmental 

official was presented at the hearing. Rather than serving as a 

reason to terminate these proceedings or to find the absence of a 

danger to the public health, the "political" conditions raised as 

issues by the participants merely evidence a stalemate in a long

standing struggle to solve the problem, and serve as a reason to 

proceed with the annexation and a possible formal consideration of 

the merits of an alternative plan. 
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1 VII. THE MICROBIOLOGICAL TEST RESULTS ARE ADMISSIBLE. 

2 The admissibility and weight of evidence relating to 

3 microbiological test results on sample of surface water taken in 

4 the area proposed for annexation were vigorously contested. 

5 A. OAR 333-24-065. 

6 The participants argue for the exclusion of the microbio-

7 logical test results found in Exhibits lla and b, on the ground 

8 that the tests were not performed (by the Division's Public Health 

9 Laboratory) in accordance with the requirements of OAR 333-24-065. 

10 The participants cite the following portion of the rule: 

11 
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" ( 2) All tests shall be carried out in accordance with 
those described in the latest edition of the standard Methods 
of Water Analysis, published by the American Public Health 
Association." 

The evidence of Myers was that the procedures and requirements 

set forth in the latest (16th) edition of standard Methods (Exhibit 

'32c) were violated during the analysis of the samples in the fol-

lowing particulars: a failure to test three different volumes of 

samples, rather than just one to establish fecal coliform density 

when using the membrane filter test; failure to dilute samples 

sufficiently, so as to obtain counts of fecal coliform colonies of 

20 to 60, per membrane; using a "nine tube test" (three tubes for 

each of three dilutions) rather than a "fifteen tube test" (five 

tubes for each of three dilutions) when using the multiple tube or 

MPN method; failure to document the chain of custody during sample 

collection, transfer and analysis; and inadequate documentation of 

times of incubation and reading of samples. 
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1 The Division argues that OAR 333-24-065 is inapplicable, as 

2 it was adopted under the authority of a statute which has since 

3 been repealed. (HD Memo III, page 1, citing Division Exhibit 14.) 

Although this argument is not precisely accurate, an examination 4 
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of the context of the rule shows that it does not bar the admission 

of laboratory results obtained without following the procedures of 

Standard Method, 16th Edition, to the letter. The original rule 

now codified as OAR 333-24-065 was adopted in 1955 in Board of 

Health Administrative Order 70-1955. It was superseded in 1960 by 

Board of Health Administrative Order number HB 137-1960. From its 

face, HB 137-1960 was promulgated under the statutory authority of 

ORS 433.335. That statute was amended in 1969 and renumbered as 

ORS 438.450. ORS Chapter 438 deals with clinical laboratories, 

which are facilities testing materials derived from the human body, 

as opposed to a laboratory certified for testing drinking water or 

waste water samples. From the face of the complete rule and from 

the face of its statutory authority, it is apparent that compliance 

with the rule (and thus the procedures in the latest edition of 

Standard Methods) is not an evidentiary rule concerning the 

consideration of test results by any trier of fact, but rather a 

licensing requirement for laboratories. Thus, it is not even a 

licensing requirement for laboratories testing samples of suspected 

sewage effluent, but rather for clinical laboratories testing 

samples of materials 

" derived from the human body, for the purpose of 
diagnosis, prevention of disease or treatment by patients by 
physicians, dentists and other persons who are authorized by 
license to diagnose or treat humans." ORS 438.010(1). 
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1 Thus, violations of lab testing procedures do not bar the 

2 admission of the laboratory test resul.ts contained in Exhibits lla 

3 and b; the objections to testing procedures raised by the 

4 participants bears on the weight, but not the admissibility, of 

5 that evidence. For that reason, 'the legal arguments and citations 

6 offered by the parties regarding the construction of the 

7 administrative rules (KACA Memo II, pages 5-7 and 11-12) require 

s no further analysis. 

9 When considering the weight to be given the microbiological 

10 test evidence in view of possible violations of testing procedures, 

11 it is important to assess the extent to which.the violations noted 

12 would affect the reliability of the test results as they are relied 

13 upon by the field investigator submitting the samples. The stated 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

purpose for which the samples are taken and submitted to the 

laboratory is to determine whether or not the sample contains fecal 

coliform and enterococci bacteria in quantities sufficient to 

indicate the presence of sewage (Transcript, Day 1, pages 44-53, 

and Day 3, page 13). 

As discussed in Finding of Fact 10, the presence of 200 fecal 

coliform or 33 enterococci colonies per 100 milliliters indicate 

an unacceptable level of pollution. These levels of bacteria when 

found in the area of a drainf ield indicate that the sewage disposal 

system is inadequately treating and disposing of sewage effluent. 

The alleged violations of Standard Methods noted and an 

analysis of their . impact on the reliability of the samples for 

their stated purpose follows: 
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1. The failure to test three different volumes of samples 

rather than just one to determine fecal coliform 

densities when using the membrane filter test. 

It was noted (Transcript, Day 3, page 66) that the procedures 

in Standard Methods refer to the test for fecal coliform, not the 

test for the enterococci organisms. 

This objection would apply only to samples run at the Health 

Division's Public Health Laboratory in 1987 and 1988 using the 

9 membrane filter technique. Those samples run at the DEQ laboratory 
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in 1984 and 1987 did run three dilutions. 

The purpose of running three dilutions is to capture the 

number of bacteria colonies in an optimal range for counting (i.e., 

20-60). Standard Methods would allow for counting up to 200 

colonies. Testimony from Myers (Transcript, Day 3, pages 36 and 

40) indicates that the primary reason for this limitation on 

countable colonies is to assure the reproducibility of results; 

i.e. , everyone could count bacteria colonies in that range. A 

review of the sample results indicates that the laboratory 

technician counted up to 500 colonies, creating doubt as to the 

ability of the technician to actually count such a large number. 

Assuming that the technician had been able to count 200 accurately 

(as allowed under Standard Methods), one can only assume that there 

were more than 200 colonies represented in the 500 figure. Using 

the calculations indicated by Ms. Coulter, multiplying the 2 oo 

colonies by 20 (five milliliters being 1/20 of 100 milliliters) 

gives a minimum of 4000 colonies per 100 milliliters, a clear 
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indication of the presence of sewage. Using 60 yields a result of 

1200 (60 x 20), still clearly indicative of contamination. The 

testimony of Hall (Transcript, Day 1, pages 90-92) indicates that 

multiple dilutions are of no value to the field investigator in 

determining whether or not a subsurface sewage disposal system is 

failing. 

The participants' own expert testified that the failure to 

obtain optimum plate counts would not affect the reliability of a 

determination as to whether or not the sample contained sewage 

effluent (Transcript, Day 3, pages 55-57 and 64). That opinion was 

confirmed by the Division's microbiologist (Day 3, pages 60-61). 

The tests for enterococci organisms confirm the presence of 

inadequately treated sewage throughout the study area, supporting 

the fecal coliform test results and the interpretation thereof. 

2. Use of a "nine tube" MPN test Cthree tubes per dilution 

rather than five) . 

This objection would apply to surface water sampling conducted 

in 1987, where the MPN test was employed. Standard Methods changed 

from recommending a nine tube test to a fifteen tube test in the 

1985 edition. While testimony (Transcript, Day 3, pages 62-63) 

indicated that the use of the nine tube test would not affect the 

reliability of the test in determining whether or not a samp:J.e 

contained sewage effluent, the fact that no such tests are in 

evidence makes this objection irrelevant. 

Ill 

Ill 
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3. Lack of incubation records. 

Standard Methods requires a 22 to 24 hour incubation period 

for samples. Myers testified (Transcript, Day 3, pages 42-43) that 

her laboratory maintains a log of the times that samples are placed 

in the incubator. The fact that such logs were apparently not kept 

at the ·Health Division laboratory was noted. By innuendo, the 

inference is that the Public Health Laboratory may not have 

properly monitored the incubation period of samples. 

No evidence was presented indicating that standard Methods 

requires a log, apparently leaving it to laboratories to develop 

internal procedures to assure that the mechanical process is 

properly carried out. 

Testing of suspected sewage samples was described as a routine 

part of the Health Division's laboratory's work. The state's 

microbiologist was a recognized expert in the field. She was the 

agent who inspected and certified other laboratories in the state 

to conduct the tests in question. The lab reports indicate that 

only one batch of samples was received any given day, all in the 

afternoon. These factors in the aggregate overcome the doubts as 

to whether internal lab procedures could be relied on to assure the 

simple mechanical task of removing a set of samples from incubation 

within a two hour "window." 

4. Inadequate chain of custody. 

Participants question the reliability of the lab results on 

the basis of a failure to employ a formal chain of custody 

26 
·procedure in the transport of the sample. Participants cite as 
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1 authority for this proposition a publication by a Dr. Imholtz which 

2 was not recognized as an authority by witnesses questioned and 

3 which was not offered in evidence. The Division (Transcript, Day 
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1 pages 115-117) has no rule requiring use of chain of custody 

procedures nor was it shown that Standard Methods requires one to 

be used. Testimony (Transcript, Day 2, pages 310-311) showed that 

samples were collected by registered sanitarians, immediately 

transported to a field office where they were put into an iced 

container which was sealed and driven to Salem and placed on the 

state mail shuttle and send directly to the lab. A follow-up phone 

call was then made to ensure that the samples were received by the 

lab. While this is not a formal chain of custody as might be 

required in a criminal trial in a courtroom, there is no obligation 

that an administrative agency must go to such lengths. No evidence 

was offered that would indicate that samples had been tampered with 

or that this method of transport was unreliable or would in any way 

adversely affect the outcome of the lab analysis. 

The lab test evidence was used by experts in the field in 

combination with other indicators to determine whether septic 

systems were failing: the telltale odor and appearance of the 

effluent as sewage; a lush grass growth in the area of the 

effluent, when located over a drainfield or downslope from a 

drainfield; the location of the ground water table on the 

particular site; information provided by the resident; the soil 

type of the particular drainfield area; and the lot sizes. When 

combined with these factors, the reliability of the tests as 
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1 indicators of failing septic systems is of a high degree and 

2 strongly supports a finding that a danger to public health exists 

3 in the area. 

4 B. OAR 333-12-041. 

5 Participants also argue that, because insufficient evidence 

6 of proper foundation for laboratory test results was presented by 
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the Division, that these proceedings should be dismissed. (KACA 

Memo II, page 5, fn 6.) 

Sullivan requested of 

By letter dated June 21, 1988, attorney 

the Division production of evidence 

concerning the handling, testing and reporting procedures connected 

with these proceedings. (Exhibit 21.) In addition, there were 

lengthy and numerous depositions conducted by participants which 

afforded participants access to foundation material. (Participants 

made no objection or complaint during the course of the hearing 

that they were not afforded sufficient discovery opportunities 

through those depositions.) It is the conclusion of the Hearings 

Officer that the testimony of Hall regarding sampling, transport 

and testing procedures was sufficient to satisfy the requirements 

of OAR 333-12-041(2). 

VIII. A DANGER TO THE PUBLIC HEALTH EXISTS. 

A. Physical Evidence. 

Participants have taken the astonishing position that there 

is no danger to public health in the area proposed for annexation. 

(KACA Memo II, page 12.) The physical conditions present in the 

area proposed for annexation which are detailed in Findings of Fact 

13 and 14 show, beyond peradventure of doubt, that a danger to 
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1 public health exists. Without restating those findings in detail, 
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the following examples highlight the severity of conditions in the 

area. Green dye flushed into the septic systems appeared on the 

ground surface on a great number of occasions, indicating the pre

sence of inadequately treated sewage on the ground surface; in some 

of the worst cases, the dye appeared on the ground surface within 

one minute of introduction (Finding 13 (57)) and within less than 

five hours (Finding 13 (82), (96), (110), and (112)). on at least 

tJ;iree parcels, liquid with th.e characteristic odor and appearance 

of sewage filled water meter boxes (Finding 13 (67) and (95)). 

This creates a danger to public health, as testi-mony was received 

that a sudden loss.of press"ure in the domestic water supply pipe 

could create a condition where the untreated sewage would invade 

the water supply system by being drawn into the pipe or meter 

through vacuum pressure. In at least two cases, effluent with the 

odor and appearance of sewage was discharging from one lot onto an 

adjoining lot (Finding 13 (15) and (16)). In some cases, liquid 

with the odor and appearance of sewage, or gray water waste, was 

flowing across driveways of the residences (Finding 13 (66) and 

(92)). Sewage was standing in a pit outside the restroom facility' 

of an office building (Finding 13 (11)). Untreated effluent was 

flowing directly into a stream (Finding 13 ( 54) ) . Widespread 

contamination by septic system effluent of water bodies draining 

the area (Finding 13 (119-129)) was shown. The combination of 

failures proved by dye testing, visual and olfactory observation 

of sewage on the ground surface, admis-sion by residents of failing 

Page 76 - FINDINGS OF FACT, ETC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

systems, microbiological tests showing elevated counts of feca1 

coliform and enterococcus organisms, reports of saturated 

drainfields, and lush grass growth over drainfields, but not 

present over adjacent areas, all point to an obvious condition of 

untreated sewage being present on the ground surface near the homes 

of area residents, resulting in a serious danger to the public 

health. The discharge by the Riverview Heights Treatment Plant of 

partially treated effluent from the area into Crocker Creek is also 

especially troubling. 

In contrast to the foregoing, except for the challenges to the 

test procedures, the participants offered no contrary evidence such 

as reports of repairs to septic systems reported by the Division 

as failing, results of microbiological test results showing that 

indicated organisms from surface 

acceptable limits, testimony from 

water samples were within 

residents reported by the 

Division to have admitted septic system failures that such was not 

the case, testimony that the chain of evidence of the microbio

logical samples was, indeed, broken, or testimony disputing dye 

test results or observations of saturated conditions, etc. The 

absence of any such evidence is notable. 

B. Absence of Administrative Rules. 

The participants also contend that the absence of rules 

adopted by the Division defining the term "danger to public health" 

vitiate any conclusion that one exists. (KACA Memo II, page 4, fn 

5.) Following analysis of the legal authority cited by both sides 

on the issue of whether rule making is necessary {HD Memo III, page 
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2), it can only be concluded that rule making is not required of 

the Division. The statutory standard contained in the stated 

purpose of the proceeding concerns an issue of scientific fact on 

whether a "reasonably clear possibility that the public generally 

is being exposed to disease-caused physical suffering or illness" 

exists. One case cited by the Division is particularly helpful. 

In Spray v. Board of Medical Examiners, 50 Or App 311, 624 P2d 125, 

opinion modified, 51 Or App 773 (1971), the facts of the case 

turned on the appropriateness of provision of medical treatment. 

That standard of care, like the possibility of exposure to disease 

or illness, necessarily involved proof through expert testimony. 

The court in Spray notes the impossibility of creating by rule 

standards for determination of scientific value judgments which 

will vary given the specific situation in each case. The court in 

Spray distinguished Megdal v. Board of Dental Examiners, 288 Or 

293, 605 . P2d 273 (1980) (which required promulgation of rules 

establishing standards, and was cited by the participants), stating 

that Megdal involved a much broader standard - a moral judgment of 

"unprofessional conduct" - that was not adequately defined in the 

statute being considered. The Hearings Officer concludes that the 

statutory scope of the hearing is sufficiently specific to give 

guidance to decision-making on a case-by-case basis. 

c. Absence of Actual Illness . 

Participants contend that the failure of the Division to cite 

or prove even a single instance of illness caused by the health 

hazard means that one does not exist. (KACA Memo II, page 2, fn 
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2.) That is not the proper test, however. Rather, the reasonably 

clear possibility of disease-caused suffering or illness is the 

standard by which these conditions must be judged. 

'"Danger to public health' means a condition which is 
conducive to the propagation of communicable or contagious 
disease-producing organisms and which presents a reasonably 
clear possibility that the public generally is being exposed 
to disease-caused physical suffering or illness . " ORS 
222.850(5). 

The Oregon Court of Appeals has already considered and 

rejected a challenge on these grounds to a Chapter 222 annexation 

proceeding. Trueblood, supra, 28 Or App at 443. 

The testimony of Dr. Sazie, the Benton County Health Officer, 

firmly supports a finding that a danger to public health exists in 

the area proposed for annexation. (Transcript, Day 2, pages 378-

13 379.) 

14 ULTIMATE FINDING OF FACT 

1' v The improper and inadequate installations for the disposal or 

16 treatment of sewage or other contaminated or putrefying wastes, as 

17 described in paragraphs 13 and 14·, constitute conditions which are 

18 conducive to the propagation of communicable or contagious disease-

19 producing organisms and which present a reasonably clear 

20 possibility that the public generally is being exposed to disease-

21 
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Page 

caused physical suffering or illness. 

CONCLUSION OF LAW 

The conditions described above constitute a "danger to public 

health" under ORS 222.840 through 222.915. 

Ill 
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STAY OF PROCEEDINGS 

Pursuant to the provisions of ORS 222.883 and ORS 222.885, the 

Administrator hereby stays these proceedings to provide affected 

parties the opportunity to petition for consideration of an alter-

native plan to annexation. Said proceedings are stayed for a per-

iod of 90 days commencing upon publication of a Notice of Stay of 

Proceedings and Opportunity to Petition for Consideration of an 

Alternative Plan in the Democrat-Herald newspaper in Albany. 

DATED this ~ day of 
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Kristine Gebbie 
Administrator, Health Division 
Assistant Administrator 
Department of Human Resources 
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NEIL GOLDSCHMIDT 
GOVfA~ 

Department of Human Resources 

HEAL TH DIVISION 
1400 SW 5th AVENUE, PORTLAND, OREGON 97201 

August 11, 1989 

To: List below 

From: Ronald Hall 

Subject: N. Albany HHA Proceeding 

(503) 229-6302 
TDD-NONVOICE: (503) 22q.5497 

Pursuant to a request from the Albany-Benton County Committee, 
find enclosed a copy of a Notice of Extension of Stay of 
Proceedings. 

I understand that we can expect the AG's opinion to be released 
shortly, at which time copies will be provided. 

Please call me at 229-6302.if you have any questions. 

RH:sw 

encl. 

cc: Sen. Mae Yih 
Rep. Carolyn Oakley 
Jim Blair, Benton County Public Works 
Steve Bryant, City of Albany 
Jeff Condit, Benton County 
Dick Dalke, N. Albany Service District 
Tom Engle, Benton County Health Dept. 
Mary Halliburton, DEQ 
Bob Rindy, DLCD 
Garry Messer, Salem DEQ 
Bob Wilson, Benton Co. H.D. 
Len Pearlman 
.Kelly Fi sh, KASA 

D-'l?-3 
AN EQUAL OPPORTUNITY EMPLOYER 

Mailing Address: P.O. Box 231. Portland, OR 97207 

Water QualltY Diui"'°" 
Dept. of Environment..J Quality 



In the Matter of 
the Proposed Annexation of 
a Certain Territory 
Co111J1only known as the 
North Albany Area to 
the City of Albany, 
Benton County, Oregon 
Pursuant to the Provisions 
ORS 222.840 to 222.915 
Due to Conditions Causing 
a Danger to Public Health 

) 
) 
) 
) 
) 
) 
) 

of ) 
) 
) 
) 

Notice of Extension 
of Stay of Proceedings 

On May 16, 19B9, the undersigned issued Findings of Fact, Opinion, 
Finding of Ultimate Fact, Conclusions of Law and Stay of Proceedings in the 
above stated matter. 

Said Proceedings were stayed for a period of 90 days pursuant to 
ORS 222.884-.885 to allow for consideration and submission of an alternative 
plan. 

The Health Division and Department of Environmental Quality have subsequently 
asked for an Attorney General's opinion requesting a clarification of the 
applicability of land use planning laws to health hazard abatement'proceedings. 

The Division has now been advised by the Albany-Benton County Committee 
that the Attorney General's 

0

0.pinion is essential for consideration of possible 
alternative plans and the Division is further advised of the Corrrnittee's desire 
for an extension of the Stay of Proceedings pending receipt of the opinion. 

In consideration of the foregoing, said proceedings are hereby further 
stayed for an additional 90 days commencing upon publication of this Notice of 
Extension of Stay of Proceedings in the Democrat-Herald newspaper in Albany. 

Dated this \t\ day of August c~ ~, L sE' ~J::-\( \""\------~ 
Kristine M. Ge bie 
Assistant Director, Human Resources 
Administrator, Health Division 



Department of Environmental Quality 
WILLAMETTE VALLEY REGION 

ATI'ACHMENT E 

NEIL GOLDSCHMIDT 750 FRONT ST. NE, SUITE 120, SALEM, OR 97310 PHONE (503) 378-8240 GOVERNOR 

Mr. Jim Blair, Public Works Director 
North Albany County Sanitary District 
360 SW Avery 
Corvallis, OR 97333 

May 18, l 988 

RE: 

i :i 

WO-Notice of Inadequate Sewage 
System 

Riverview Heights Subdivision 
Sewage Treatment Plant 

NPDES Permit No. 3728-J; 
File No. 61407 
North Albany, Benton County 

In preparation for the pending North Albany Health Hazard Annexation 
Hearing, the State Health Division has requested our opinion on the adequacy 
of the Riverview Heights Sewage Treatment Plant. 

Review of the District's self-monitoring data over the past year shows the 
plant has not operated in compliance with treatment and/or disinfection 
requirements for eight out of twelve months (February 1987 through February 
1988 period). Of particular concern is the consistent high levels of Total 
Suspended Solids (TSS) not removed in the treatment process that is land 
irrigated with the final effluent for disposal. The permit requires TSS 
levels to not exceed 20 to 30 mg/l on a monthly average depending on the 
time of year. On average these standards are being exceeded by a factor of 
over 2; and during the summer periods when vector concerns are highest, by a 
factor of between 3 and 4. At these levels, disinfection efficiency becomes 
highly questionable. Disinfection is largely a chemical surface contact 
process; however, when sewage microorganisms are enclosed within solids 
particles, adequate contact cannot occur. This occurrence was brought out 
in our Notice of Vi.elation to the District last year. In March, 1987, we 
documented a significant fecal bacteria contaminated runoff from the land 
disposal areas into adjacent waterways. For that month, and even on the 
same day we documented the problem, the District's records indicated the 
plant's discharge was in compliance with all permit standards. As our 
samplings showed, even though the District was working under the assumption 
that no major problems existed, the runoff from the irrigation area was 
significantly contaminated with sewage bacteria. 

This correspondence is not aimed toward any deficiencies being caused by the 
plant's operators. In fact, we believe their work has been commendable 
considering the substandard facilities they have to work with. The basic 
problems are that: 
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Jim Blair 

l. The Riverview Heights Subdivision has an inadequate sewage 
collection system (infiltrates high volumes of groundwaters 
during winter that wash out effective plant operations). 

2. The treatment plant is inadequate ta accommodate and/or treat the 
sewage flows it receives, and 

-3. The land irrigation system is inadequate to assimilate the flows 
it receives during the winter rainy season which results in 
runoff to adjacent surface waters. 

In consideration of the above, the State Health Division is being notified 
by copy of this letter that the Department's official position is: 

l. The Riverview Heights Subdivision Sewage Treatment Plant is 
inadequate to consistently protect the health or to serve the 
environmental needs of the area. 

2. The Sewage Treatment Plant, and its land irrigation/disposal 
system, should be terminated as soon as practicable to eliminate 
the existing potentials for an adverse public health incident to 
occur. 

Besides this 1 etter, we are a 1 so providing the State Hea 1th Di vision with 
copies of our past correspondence on the plant's deficiencies, notices of 
violation, and monitoring records which show violations of the permit 
1 imi tati ens. 

No actions are required of the District in relation to this correspondence. 
The primary purpose is to communicate to the District and to the State 
Health Division our position on the Riverview Heights Sewage Treatment Plant 
in regard to the upcoming North Albany Health Hazard Annexation 
proceedings. If you have questions, please feel free to contact either me 
or Gary Messer at 378-8240 in Sal em. · 

DSL/sd 
23/JimBl air 

Since~:ly, / 

/~'-' 
Petr: 

David St. Louis, P.E. 
Region Manager 

cc: Ms ./Kristine Gebbie, Administrator, Oregon Heal th Di vision, w/ att 
cc: D.EQ Sewage Systems Sec ti on 
cc:,/Enforcement Section 
/ 

E-2-

( 



ATTACHMENT F 
DA VE FROHNMAYER 
A'I"l'OR.NEY GENERAL 

Lydia Taylor, 
Water Quality 
Department of 
811 Southwest 
Portland, OR 

. DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

Justice Building 
Salem, Oregon 97310 

Telephone: (503) 378-6986 

October 3, 1989 

Administrator 
Division 
Environmental 
Sixth Avenue 
97204 

Quality 

Re: Opinion Request OP-6326 

Dear Ms. Taylor: 

JAMES E. MOUNTAIN, JR. 
DEPUTY ATTORNEY GRNIJl.AL 

You have asked several questions regarding the respective 
responsibilities of the Oregon State Health Division (Health 
Division) and the Environmental Quality Commission (EQC) pursuant 
to ORS 222.850 to 222.915, and the effect, if any, of Oregon's 
land use laws on those responsibilities. 

Questions and Short Answers 

1. In making a finding concerning the existence of a 
health hazard and in evaluating a jurisdiction's plan to remove 
or alleviate a declared health hazard, must the Health Division, 
pursuant to ORS 197.180(1), comply with: 

a) The acknowledged comprehensive plan for 
the Albany urban area jointly adopted by the City 
of Albany and Benton County, which establishes Albany 
as the preferred provider of urban services within 
the urban growth boundary (UGB);l 

ANSWER: No. 

b) The Health Division's state agency 
coordination program "certified" by the Land 
Conservation and Development Commission (LCDC)? 2 

ANSWER: No. 
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2. In reviewing an alternative plan, must the EQC, pursuant 
to ORS 197.180(1), comply with: 

a) The acknowledged comprehensive plan for 
the Albany urban area jointly adopted by the City 
of Albany and Benton County, which establishes Albany 
as the preferred provider of urban services within 
the UGB; 

ANSWER: No. 

b) The Department of Environmental Quality's 
state agency coordination agreement "certified'' by 
LCDC? (See Footnote 2.) 

ANSWER: No. 

3. In reviewing an alternative plan, to what extent is the 
EQC required or authorized to consider any comments or objections 
received from the City of Albany, Benton County, North Albany 
Service District, the Department of Land Conservation and 
Development, residents in the affected health hazard area or 
other interested parties? 

ANSWER: The EQC is not statutorily required to consider any 
of these, but may do so as discussed below. 

4. Does ORS 431.710 apply to the North Albany area, given 
that the area is within the North Albany County Service District 
and is subject to annexation under ORS 222.840 through 222.915? 
If not, is the reason that the North Albany area is within the 
Albany UGB and ultimately subject to annexation to the city? 

ANSWER: ORS 431.710 does not apply to the pending proceeding 
involving the North Albany area for the reasons discussed below. 

5. In the event that voters residing in the health hazard 
area elect to have the needed sewage.servicesprovided by the 
district, may the EQC approve such a plan even though such a plan 
would violate the acknowledged comprehensive plan for the area? 

ANSWER: Provided that provision for such sewage services is 
part of a petition and alternative plan submitted to the EQC, the 
EQC may approve such a plan whether or not it complies with the 
local acknowledged comprehensive plan. 
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Discussion 

1. Summary of Heal th Hazard Abatement Procedures id 
Applicable Facts 

The Health Hazard Abatement Law, ORS 222.840 to 222.915, 
provides a procedure for annexation to a city without vote or 
consent as a remedy for dangers to public health arising from 
failing sewer or water systems. These provisions apply to 
territory within the urban growth boundary of a city and otherwise 
eligible for annexation in accordance with ORS 222.111: that is, 
contiguous to the city. ORS 222.855.3 

A city council or the governing body of any district with 
jurisdiction over the affected territory may adopt a resolution 
proposing annexation to a city without vote or consent in 
the affected territory. The annexation proposal must describe 
the boundaries of the affected territory and describe the 
conditions alleged to be causing a danger to public health. 4 
ORS 222.860(1), (2) .5 Affected territory means "an area within 
the urban growth boundary of a city and which is otherwise eligible 
for annexation to that city and in which there exists an actual or 
alleged danger to public health." ORS 222.850(1). 

The applicable local board of health must verify the 
dangerous health conditions alleged in the proposal. The city 
council or governing body then must send the verification, 
together with a certified copy of the resolution, to the Health 
Division. ORS 222.860(3), (4) .6 The Health Division must 
ascertain whether conditions dangerous to public health exist 
in the affected territory. ORS 222.860(4). 

If, after review and investigation, the Health Division 
finds substantial evidence that a danger to public health exists 
in the affected territory, it must hold a hearing within or near 
the affected territory. ORS 222.870(1).7 The hearing is for 
''the sole purpose of determining whether a danger to public 
health exists due to conditions, in the affected territory." 
ORS 222,875(1) (emphasis added). The procedure for the conduct 
of the hearing is set out in ORS 222.875. 8 The assistant 
director reviews the findings and recommendations resulting from 
the hearing. ORS 222.880.9 If the assistant director 
determines that a danger to public health exists, he or she shall 
file a certified copy of the findings with the city and, except 
where the condition causing the danger to public health is impure 
or inadequate domestic water, with the EQC. ORS 222.880(2). 

ORS 222.880(3) through (5) provide a process by which the 
assistant director may ·reduce the boundaries of the affected 
territory. Where specified conditions are met, the boundary may 
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be reduced to that part of the territory that presents a danger 
to public health. ORS 222.880(3). 

At any time after the assistant director, under ORS 222.880(2), 
finds that conditions dangerous to public health exist, the division 
may order further proceedings on the findings halted to allow a city, 
district or persons affected by the findings to develop and propose 
an alternative plan to annexation for the removal and alleviation 
of the conditions dangerous to public health. ORS 222.883.10 The 
process for submitting such a plan and the required contents are set 
out in ORS 222.885. 11 The Health Division reviews alternative 
plans in cases where the health danger is caused by impure or 
inadequate domestic water. In all other cases the EQC reviews the 
plans. Under ORS 222.890, the reviewing agency determines whether 
annexation or the alternative plan is the preferable alternative 
for the alleviation or removal of the conditions dangerous to public 
health. 

If the alternative plan is selected, the proponents have 
six months to provide further information so that the reviewing 
authority can certify that plan. ORS 222.890.12 If the 
requirements of the alternative plan are not met, or if it is 
rejected, the procedure for annexation to the city resumes. 
ORS 222.890(3). 

Your questions arise from attempts to remedy sewage disposal 
problems in the North Albany area. The Health Division received a 
resolution from the Benton County Board of Commissioners, acting as 
the Benton County Board of Health. The resolution described an area 
in which a danger to public health allegedly exists, qnd proposed 
annexation of the affected territory to the City of Albany pursuant 
to ORS 222.840 to 222.915. 

~· ·. 

The matter came before the Benton County Board of Health by 
petition of residents within the affected territory described in 
the proceedings as the "North Albany" area. The North Albany area 
is in Benton County but within the City of Albany's urban growth 
boundary. It was found to be contiguous t.o the City of Albany. 
This area is also within the North Albany County Service District 
formed pursuant to ORS chapter 451 to provide sewer service to a 
small area within the district's boundaries. The urban growth 
boundary generally coincides with the service district's boundary. 

The Health Division conducted the investigation and hearing 
required by ORS 222.870 and 222.875 and found that a danger to public 
health exists. Subsequently, the Health Division's administrator, 
pursuant to ORS 222.880, also found that a danger to public health 
exists. ORS 222.875(2). Before submitting its findings to the EQC, 
the Health Division suspended the proceedings to have these questions 
answered and to permit submission of an alternative plan. See ORS 
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222.883. Absent such a submission, the procedure would be to have 
the EQC review the facilities available from the City of Albany and 
have the city proceed with annexation under ORS 222.897 and 222.898. 

No alternative plan has yet been submitted, and the details 
of any potential alternative plan are unknown. Previous votes for 
annexation to the City of Albany have been unsuccessful, and the city 
has not agreed to extend services without annexation or to allow the 
district to provide service. 

The City of Albany and Benton County have an urban management 
agreement for the provision of services to the area. Benton County's 
comprehensive plan contains a policy that the City of Albany shall be 
the preferred provider of urban services within the UGB. The City of 
Albany's comprehensive plan also has policies about providing 
services, which incorporate elements of the management agreement. 

2. Health Division and EQC Duty to Comply with Local 
Comprehensive Plan 

Under ORS 197.180(1), unless otherwise expressly provided 
state agencies must "carry out their planning duties, powers and 
responsibilities and take actions that are authorized by law with 
respect to programs affecting land use" in a manner compatible with 
acknowledged comprehensive plans. (Emphasis added.) Your first 
question requires us to examine the application of this statute to 
the Health Division's determination under ORS 222.880 whether a 
danger to public health exists, and to the division's review under 
ORS 222.897 and 222.898 of a city's plan to alleviate the conditions 
causing the danger to public health. Because the first part of your 
second question, concerning the application of ORS 197.180(1) to the 
EQC's review of an alternative plan under ORS 222.890, involves the 
same analysis, we alqO address that question here. 

The key issue underlying these questions is whether the 
determinations under ORS 222.880, 222.890, 222.897 and 222.898 
constitute actions "with respect to programs affecting land use'' 
within the meaning of ORS 197 .. 180 ( 1). Two Oregon Supreme. Court .. cases 
bear on the questions presented here. In West Side Sanitary Dist. v. 
LCDC (#26780), 289 Or 393, 614 P2d 1141 (1980) (West Side I), the 
court held that a Health Division order under ORS 222.880 finding a 
danger to public health is not an action "with respect to programs 
affecting land use" to which the legislature intended ORS 197.180(1) 
to apply. The court reasoned: 

"The 'program' required of the Health Division by 
ORS 222.870 and 222.880 involves a single fact
finding procedure. When the Health Division must 
determine whether a danger to public health exists 
in a territory, it is concerned with current public 
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health conditions and not with future land use 
implications. Statewide planning goals are of no 
assistance in determining whether a health hazard 
exists in a territory.• 

289 Or at 398. 

The court used similar reasoning in west Side Sanitary Dist. 
v. LCDC (#26779), 289 Or 409, 614 P2d 1148 (1980) (West Side III). 
There, the court held that the EQC's certification, pursuant to 
ORS 222.898, of a city's plans for removing a health hazard is not 
an action "with respect to programs affecting land use'' to which 
ORS 197.180(1) applies. The court stated: 

"The 'program' followed by EQC and required by 
ORS 222.898 involves only fact finding procedures. 
ORS 222.898 contemplates that the EQC has before it 
only the city's plans for removing the health hazard. 
ORS 222.898(2) requires EQC to approve the city's 
plans if the plans are 'adequate' to remove or 
alleviate the health hazard. ORS 222.898(3) requires 
EQC to disapprove the city's plans if they are 
'inadequate.' But then ORS 222.898(3) also requires 
the city to revise its plans. Finally, ORS 222.898(4) 
requires EQC to terminate city annexation proceedings 
if EQC determines that the health hazard 'cannot be 
removed or alleviated' by facilities ordinarily 
provided by incorporated cities. A finding by EQC 
whether the city's plans are 'adequate' or 'inadequate' 
to remove or alleviate a health hazard does not depend 
upon statewide land use planning goals. 

''We are of the opinion that the legisl~ture did 
not intend application of ORS 222.898, by either EQC 
or the Health Division, to involve a consideration 
of land use planning goals. ORS 222.898.is directed 
toward solving a health problem efficiently and 
adequately. If the.city.does not present an adequate 
plan, ORS 222.898(3) requires the city to revise its 
proposals. If the city plan is adequate, then city 
annexation is mandated by the statute. EQC has no 
discretion to apply land use planning goals in its 
evaluation under ORS 222.898 of whether the city plan 
is adequate to solve the health problem. [Emphasis 
added.]" 

289 Or at 414-15 (emphasis in original except as noted). 

West Side I and West Side III thus directly answer your 
questions concerning the Health Division's application of 
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ORS 222.880, 222.897 and 222.898. Under those cases, the Health 
Division's actions under those statutes (and, therefore, the 
EQC's actions under ORS 222.897 and 222.898, where the EQC is the 
appropriate reviewing agency) are not actions "with respect to 
programs affecting land use" under ORS 197.180(1). Hence, those 
actions are not subject to local comprehensive plans. 

Since the West Side decisions, ORS 197.180(1), 222.850 and 
222.855 have been amended. As we will explain, however, those 
amendments did not affect the continuing validity of West Side I 
and West Side III. 

In 1987, the legislature amended ORS 197.180(1) to provide 
specifically that state agencies must take actions with respect 
to programs affecting land use in a manner compatible with, 
inter alia, local comprehensive plans, "unless expressly exempted 
by another statute from any of the requirements of this section." 
Or Laws 1987, ch 555, § 1. This amendment is irrelevant to the 
issues presented in West Side I and West Side III. Those decisions 
turned on the court's conclusions that the agencies' actions did 
not meet the threshold for application of ORS 197.180(1): They 
were not actions "with respect to programs affecting land use.'' 
Because the amendment operates only where agency actions initially 
meet that test, it has no effect here. 

Nor does the 1981 amendment to ORS 222.855 affect the West 
Side analysis. Before 1981, the mandatory annexation procedures 
could apply to territory contiguous to city boundaries. In 
1981, the legislature amended ORS 222.855 further to limit the 
applicability of the Health Hazard Abatement Law to territory 
''which is within the urban growth boundary of a city.'' Or Laws 
1981, ch 888, § 7. This amendment ensured that land use planning 
issues would be resolved at the local government level during the 
establishment or amendment of an urban growth boundary. The 
legislative history confirms that the amendment w.as designed to 
"extract health hazard issues from land use concerns." Testimony 
of Senator Hannon, Conference Committee (HB 3218), July 21, 1981, 
Cassette 1-A at 8. This amendment thus supports, .rather than 
undermines, the rationale of the West Side decisions. 

The 1983 amendment to ORS 222.850 similarly left the West 
Side decisions intact. That amendment merely added a definition 
Of"affected territory" to ORS 222.850. See Or Laws 1983, ch 407, 
§ 4. That definition, limiting affected territory (that is, 
territory subject to mandatory annexation under the Health Hazard 
Abatement Law) to areas contiguous to a city boundary and within 
the city's urban growth boundary, is consistent with the 1981 
amendment to ORS 222.855 discussed above. 
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In sum, West Side I and West Side III are still good law, and 
answer your questions about the Health Division's duty to comply 
with local comprehensive plans when acting under ORS 222.880, 
222.897 and 222.898. The remaining question is how their logic 
applies to EQC review of alternative plans under ORS 222.890. In 
West Side III, the court expressly left that question unanswered. 
See 289 Or at 415 n 2. · 

Under the west Side opinions, the analysis of whether an 
action is one "with respect to programs affecting land use''. 
focuses on the nature of the decision the agency must make. 
These opinions rested on the fact that the particular statutory 
directive was aimed at abating a health hazard, not at land use 
policies (~-' whether a health hazard exists) before the 
agency. See West Side I, supra, 289 Or at 398; West Side III, 
supra, 289 Or at 414-15; see generally City of Ashland v. Bear 
Creek Valley San., 59 Or App 199, 205, 650 P2d 975 (1982) (also 
noting that West Side cases merely "established narrow exemptions 
to land use review for two statutorily limited determinations that 
do not involve land use considerations,'' 59 Or App at 205). 
Examination of these factors persuades us that the EQC's review 
of an alternative plan under ORS 222.890 is not an action "with 
respect to programs affecting land use." 

When the EQC (or the Health Division, when the danger to 
public health is caused by impure or inadequate domestic water) 
revie~s an alternative plan under ORS 222.890, it 

"shall consider whether, in its judgment, the plan 
contains a preferable alternative for the alleviation 
or removal of the conditions dangerous to public 
health. If it determines that annexation to the 
city provides the best and most expeditious method of 
removing or alleviating the dangerous conditions, the 
alternative plan shall be rejected and further 
proceedings on the finding filed under ORS 222.880 
shall resume." 

ORS 222.890(1) (emphasis added). Nothing in this statute 
suggests that the EQC has the duty or authority to consider land 
use requirements in its review of the alternative plan. Rather, 
review under ORS 222.890 encompasses only an analysis of the 
plan's engineering specifications, proposed financing, and 
timetable for completion, see ORS 222.885(1), and a comparison of 
the alternative plan with the city's plan. When read together 
with ORS 222.897 and 222.898, this statute.indicates that the EQC 
is not bound by local comprehensive plans. 
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As we already have stated, in West Side III the Or JOn 
Supreme Court held that the EQC' s review .under ORS 222. 897 and 
222.898 of a city's plan for alleviating a health hazard does 
not include land use issues. Under ORS 222.890, the EQC reviews 
an alternative plan to determine whether it is "preferable" to 
the city's plan. If land use requirements cannot control the 
EQC's review of a city's plan, we do not believe the legislature 
could have intended those requirements to be a determinative 
basis for comparing the city's plan to an alternative plan. We 
conclude, therefore, that the EQC's review of an alternative plan 
under ORS 222.890 is not an action "with respect to programs 
affecting land use'' under ORS 197.180(1). Consequently, in 
conducting that review the EQC need not comply with acknowledged 
comprehensive plans. This analysis should not be read to suggest 
a total exclusion of land use considerations from the EQC's 
review. The West Side opinions may be too wooden in their 
inference that there is no overlap between land use and health 
hazard considerations. It is conceivable that EQC may find 
certain ''land use" considerations, such as the location and 
configuration of sewer facilities, to be pertinent to its 
statutory judgment. We conclude only that the EQC's judgment 
must ultimately be directed toward eliminating the health hazard, 
not toward compliance with land use policies. 

You have asked us only to address questions about the Health 
Division's and EQC's duty, when acting under the Health Hazard 
Abatement Law, to comply with local comprehensive plans. We 
express no opinion on whether local governments must comply with 
their acknowledged comprehensive plans during the health hazard 
annexation process. 

3. Health Division's Duty to Comply With Coordination 
Program 

We next address the effect of the Health Division's agency 
coordination agreement approved by the Land Conservation and 
Development Commission (LCDC) on March 30, 1983. The coordination 
agreement refers to annexations under .. ORS 222. 850 to 222. 915 as a 
"land use" program, but imposes no obligations on the Health 
Division pursuant to ORS 197.180. 1 3 

The Health Division's agreement recognizes that health 
hazard annexations apply only to areas within a city's urban 
growth boundary. The agreement states that compliance with 
comprehensive plans or statewide planning goal is determined by 
local governments as urban growth boundaries are adopted or 
amended. Land use compatibility issues are, therefore, the 
responsibility of the local government at the time a UGB is 
established or amended.· The Health Division thus has recognized 
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the UGB as the gee-political boundary that determines the 
division'~ jurisdiction in a mandatory health hazard annexation. 
This view is consistent with the Health Hazard Abatement Law. 

This aspect of the Health Division's coordination agreement 
contrasts with the agreement's requirements for other division 
programs, such as siting recreational or organization parks. 
For those programs, the Health Division has rules requiring 
written determinations from local governments assuring 
compatibility with comprehensive plans. 

In sum, nothing in the coordination agreement compels the 
Health Division's decisions under ORS 222.880, 222.897 and 
222.898 to be compatible with comprehensive plans or to comply 
with the statewide planning goals. 

4. EQC Duty to Comply with DEQ Coordination Agreement 

-The DEQ State Agency Coordination Program, approved on March 
30, 1983, by LCDC, lists agency rules and programs affecting land 
use. That document does not refer to the Health Hazard Abatement 
Law. (See attachments 1 and 2 of the agreement.) The program 
does refer to the Health Division as a coordinating agency for 
health hazards (attachments 3 and 4), but only for those hazards 
subject to ORS chapter 431 (providing for mandatory annexation 
to a service district, except where the affected area is within 
a UGB and contiguous to a city, see ORS 431.710(1)). For that 
program and others EQC is subjectt"o ORS 197.180(1). Because the 
agreement is silent about actions under ORS 222.890 and 222.898, 
no obligations stem from that agreement concerning such actions. 

5. EQC Duty to Consider Comments and Objections 

In your third question you ask whether, in reviewing an 
alternative plan, the EQC may or must consider any comments or 
objections received from the City of Albany, Benton County, the 
North Albany Service District, the Department of Land Conservation 
and Development,. residents in the affected area-or other interested 
persons. For the following reasons, we conclude that the law 
does not require the EQC to consider such comments or objections. 
If it wishes, however, the EQC may consider such comments or 
objections. As part of our answer we also address how the EQC's 
consideration of those materials may affect its legal duties 
concerning the procedures it must follow in conducting its review 
under ORS 222.890. 

Nothing in ORS 222.890 requires the EQC to conduct any type 
of hearing during its review of an alternative plan, or to 
consider any comments or objections it receives from interested 
cities, districts, agencies, or individuals. That statute 
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mandates only that the EQC review the contents of the alternative 
plan and exercise its expert judgment on whether, in comparison 
with the city's plan, the alternative plan ''contains a preferable 
alternative for the alleviation or removal of the conditions 
dangerous to public health." ORS 222.890(1). The scope of the 
EQC's review of a final plan under ORS 222.890(3) is similar. 

ORS 222.890 thus contrasts with ORS 222.870 and 222.875. 
Those statutes expressly require the Health Division to conduct a 
hearing in the affected territory to determine whether a danger to 
public health exists due to conditions in the affected territory. 
At that hearing, "[a]ny pe-rson who may be affected by the finding, 
including residents of the city, may be heard.'' ORS 222.875(1). 
Further, after the Health Division's publication of notice of 
issuance of findings, ''any person who may be affected by the 
findings, including residents of the city, or the affected city, 
may petition the assistant director * * * to present written or 
oral arguments on the proposal.'' ORS 222.8,5(2). After receiving 
any such arguments, the assistant director ''shall review the 
arguments" and findings and recommendations, and make a finding on 
whether a danger to public health exists. ORS 222.880(1). The 
silence of ORS 222.890 on such matters, juxtaposed with the express 
mandates in ORS 222.875 and 222.880 for a hearing and for receipt 
of arguments by affected persons, indicates the legislature's 
intent that no city, district, agency, or affected individual have 
any right to be heard before the EQC under ORS 222.890. See Smith 
v. Clackamas County, 252 Or 230, 233, 448 P2d 512 (1968),--reh den 
(1969) (overruled on other grounds, Whipple v. Howser, 291 Or 475, 
632 P2d 782 (1981)) (express inclusion, implied exclusion). 

Although ORS 222.890 does not compel the EQC to accept and 
consider comments and objections to alternative plans, it also 
does not bar the EQC from considering such comments and 
objections. An EQC decision to do so, however, could wholly 
alter the nature of the proceeding before that agency. That 
potential effect derives from the Administrative Procedure Act, 
and particularly from ORS 183.310(2)(a)(D), which defines 
."contested case" to include a proceeding before.an .. agency 

''Where the agency by rule or order provides for 
hearings substantially of the character required by 
ORS 183.415, 183.425, 183.450, 183.460 and 183.470." 

As th~ Oregon Supreme Court explained in Oregon Env. Council v. 
Oregon State Bd. of Ed., 307 Or 30, 40, 761 P2d 1322 (1988): 

''An agency may oblige itself to contested case 
hearings if it identifies certain persons as parties 
separate from the ·general public, if it provides for 
a record of testimony and evidence from the parties 
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that is subject to rebuttal and cross-examination, 
and if it binds itself to make a decision on the 
basis of evidence in the record. See ORS 183.415 
to .470." 

Under this rule, the EQC would not trigger a full contested 
case merely by accepting and considering any comments and 
objections submitted to it, without granting certain individuals 
or entities specific rights apart from the general public. 
Additionally, even if the EQC were to solicit the views of the 
city, a district, other state agencies, or interested persons, a 
contested case would not result so long as the proceeding did not 
otherwise take on substantially the character of a contested ca~e. 

In sum, a decision by the EQC to accept and consider 
comments and objections in its review under ORS 222.890 could 
carry substantial pr~cedural consequences. Hence, before deciding 
whether to accept and consider such comments and objections, it 
would be prudent for the EQC first to determine the character 
of the proceeding it wishes to hold, and design its process 
accordingly. Even if the EQC decides to accept and consider 
comments and objections, its ultimate responsibility is to make a 
decision based on health hazard considerations, not on land use 
requirements. 

6. Applicability of ORS 431.705 to 431.760 

ORS 431.705 to 431.760 establish a process for mandatory 
annexation to a service district. That process, however, does 
not apply to the pending North Albany proceeding. ORS 431.710(1) 
provides, "ORS 431. 705 to- 431. 760 shall not apply if the affected 
territory could be subject to an annexation proceeding under 
ORS 222.840 to 222.915." The North Albany area, which is 
contiguous to the City of Albany and within the city's UGB, is 
an area that "could be subject to annexation proceedings under 
ORS 222.840 to 222.915:" See 222.1111 222.850(1), 222.855. 
Because the area subject to the pending North Albany proceeding 

.falls squarely.within this exclusion, the mandatory -process in 
ORS chapter 431 is inapplicable. 

7. Voter Selection of Sewage Services by District -
Relevance of Comprehensive Plan 

In the mandatory annexation process under the Health Hazard 
Abatement Law, the voters in the affected territory may present 
an alternative plan that states an intent either to be annexed 
to a district or have a district or city extend its services. 
ORS 222.885. The EQC may approve such an alternative plan if 
in its judgment such a plan provides the ''best and most expeditious 
method" of removing or alleviating a health hazard. ORS 222.890(1). 
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As we discussed above, in reviewing an alternative plan 
under ORS 222.890 the EQC need not comply with an acknowledged 
comprehensive plan. If the alternative plan satisfies 
ORS 222.890(2), the EQC must certify it regardless of whether 
it violates an acknowledged comprehensive plan. 

Conclusion 

Neither the Health Division's nor the EQC's actions under the 
Health Hazard Abatement Law, ORS 222.840 to 222.915, are actions 
with respect to programs affecting land use. Accordingly, neither 
agency need comply with acknowledged local comprehensive plans. 
Nor does either agency's coordination agreement impose such a duty. 

No statute requires the EQC, in its review of an alternative 
plan under ORS 222.890, to consider any comments or objections by 
a city, county, district, state agency, or interested person. 
Tt..e EQC, however, may choose to do so. Because of the potential 
procedural consequences that may accompany that choice, we advise 
the EQC to move cautiously in doing so. 

Finally, the procedures for mandatory annexation to a service 
district, ORS 431.705 to 431.760, do not apply to the area subject 
to the pending proceeding under the Health Hazard Abatement Law. 

DCA:GIL:RDW:tmt 
0486H 

Donald c. Arnold 
Chief Counsel 
General Counsel Division 

1 The ''urban .growth boundary".is the boundary line 
established by the land use process to separate urbanizable land 
from rural land. Statewide Planning Goal 14; 1000 Friends of 
Oregon v. Wasco County Court, 299 Or 344, 703 P2d 207 (1985). 

2 Neither the Health Division's nor DEQ's coordination 
program has been certified under the LCDC's amended state· agency 
coordination rules. OAR chapter 660, division 30. In 1983 LCDC 
approved some state agency program agreements, but all agencies 
with programs affecting land use will be required to submit 
coordination programs for certification under the amended rule. 
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3 ORS 222.855 provides: 

"In addition to the procedures authorized in 
ORS 222.010 to 222.750, territory otherwise eligible 
for annexation in accordance with ORS 222.111 which 
is within the urban growth boundary of a city may be 
annexed by passage of an ordinance as provided in 
ORS 222.900 without any vote in such territory or any 
consent by the owners of land therein if it is found, 
as provided in ORS 222.840 to 222.915, that a danger 
to public health exists because of conditions within 
the territory and that such conditions can be removed 
or alleviated by sanitary, water or other facilities 
ordinarily provided by incorporated cities." 

4 A local board of health, boundary commission or 
"residents of territory otherwise eligible for annexation" under 
ORS 222.111 also may initiate annexation under ORS 222.905. 

5 ORS 222.860(1) and (2) provide: 

"(l) The city council of any city shall adopt 
a resolution containing a proposal for annexation 
without vote or consent in the affected territory. 
The proposal may contain terms of annexation as 
provided in ORS 222.111 and shall: 

"(a) Describe the boundaries of the affected 
territory; and 

''(b) Describe the conditions alleged to be 
causing a danger to public health. 

"(2) The governing body of any district having 
jurisdiction over the affected territory may adopt 
a resolution containing a proposal for annexation 
to the city without vote or consent in the affected 
territory •. The. proposal shall: 

''(a) Describe the boundaries of the affected 
territory; and 

"(b) Describe the conditions alleged to be 
causing a danger to public health." 

6 ORS 222.860(3) and (4) provide: 

"The local board of health having jurisdiction 
shall verify the conditions alleged in the proposal 
to be causing a danger to public health, based upon 
its knowledge of those conditions. 
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''(4) The council or governing body shall cause 
a certified copy of the resolution together with 
verification by the local board of health having 
jurisdiction, to be forwarded to the division and 
request the division to ascertain whether conditions 
dangerous to public health exist in the affected 
territory." 

7 ORS 222.870(1) provides: 

"Upon receipt of the certified copy of the 
resolution, and verification by the local board of 
health having jurisdiction, the division shall review 
and investigate conditions in the affected territory. 
If it finds substantial evidence that a danger to 
public health exists in the territory, it shall issue 
an order for a hearing to be held within the affected 
territory, or at a place near the affected territory 
if there is no suitable place within that territory 
at which to hold the hearing, not sooner than 30 days 
from the date of the order." 

8 ORS 222.875 provides: 

"(l) The hearing shall be for the sole purpose 
of determining whether a danger to public health 
exists due to conditions in the affected territory. 
It may be conducted by one or more members of the 
division's staff to whom authority to conduct such a 
hearing is delegated. It shall proceed in accordance 
with rules which may be established by the division. 
Any person who may be affected by the finding, 
including residents of the city, may be heard. Within 
60 days following the hearing, the person conducting 
the hearing shall prepare and submit to the division 
written findings of fact and recommendations based 
thereon. The division shall publish a notice of the 
issuance of such findings and recommendations in the 
newspaper utilized for the notice of hearing under 
ORS 222.870, advising of the opportunity for 
presentation of a petition under subsection (2) of 
this section. 

"(2) Within 15 days after the publication of 
notice of issuance of findings in accordance with 
subsection (1) of this section any person who may be 
affected by the findings, including residents of the 
city, or the affected city, may petition the assistant 
director according to rules of the division to present 



Lydia Taylor 
p·age 16 
October 3, 1989 

written or oral arguments on the proposal. If a 
petition is received the assistant director may set 
a time and place for receipt of argument." 

9 ORS 222.880(1) and (2) provide: 

''{l} Within 30 days following the final hearing 
of any arguments received by petition under the 
provisions of ORS 222.875(2) the assistant director 
shall review the arguments and the findings and 
recommendations of the person conducting the hearing 
as provided in ORS 222.875(2). If the assistant 
director finds no danger to public health exists 
because of conditions within the affected territory, 
the assistant director shall issue an order 
terminating the proceedings under ORS 222.840 to 
222.915 with reference to the affected territory. 

"{2} If the .. assistant director finds that a 
danger to public health exists because of conditions 
within the affected territory, the assistant director 
shall file a certified copy of findings with the city 
and, except where the condition causing the danger to 
public health is impure br inadequate domestic water, 
with the commission." 

10 ORS 222.883 provides: 

''At any time after the assistant director under 
ORS 222.880 finds that conditions dangerous to public 
health exist, the division may order further proceed
ings on the findings filed under ORS 222.880 halted in 
order to allow a city, district or persons affected 
by the findings to develop and propose an alternative 
plan to annexation for the removal or alleviation of 
the conditions dangerous to public health. Proceedings 
may be stayed under this section for not longer than 
30 days." 

11 ORS 222.885 provides: 

''{l} Within 60 days after the assistant director 
under ORS 222.880 finds that conditions dangerous to 
public health exist, a petition, signed by not less 
than 51 percent of the electors registered in the 
affected territory, may be filed with the division. 
Such petition shall suggest an alternative plan to 
annexation to the city for removal or alleviation 
of the conditions dangerous to public health. The 
petition shall state the intent of the residents to 
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seek annexation to an existing district authorized 
by law to provide facilities within the affected 
territory necessary to remove or alleviate the 
dangerous conditions or to seek, with the approval 
of the city or district, extraterritorial extension 
of a city's or district's sewer or water lines. The 
petition shall be accompanied by a proposed plan which 
shall state the type of facilities to be constructed, 
a proposed means of financing the facilities, and an 
estimate of the time required to construct such 
facilities and place them in operation. 

"(2) Within 30 days after the assistant director 
under ORS 222.880 finds that conditions dangerous to 
public health exist, a resolution adopted by the city 
council or the governing body of any district having 
jurisdiction over the affected territory may be filed 
with the division. The resolution shall suggest an 
alternative plan to annexation to the city for removal 
or alleviation of the conditions dangerous to public 
health. The resolution shall be accompanied by a 
proposed plan which shall state the type of facilities 
to be constructed, a proposed means of financing the 
facilities, and an estimate of the time required to 
construct such facilities and place them in operation. 

II ( 3 ) 
adopted by 
shall: 

Upon receipt of such petition or resolution 
a district or city council, the division 

"(a) Immediately forward copies of any petition 
or resolution to the city or district referred to in 
the petition or resolution, and, except where the 
condition causing the danger to public health is 
impure or inadequate domestic water, to the 
commission; 

"(b) Order f.urther proceedings on the findings 
filed under ORS 222.880 stayed pending the review 
permitted under ORS 222.890 and this section." 

12 ORS 222.890(1) and (2) provide: 

"(l) An alternative plan referred to in ORS 
222.885 shall be reviewed by the division in cases 
where danger to public health is caused by impure or 
inadequate domestic water and in all other cases by 
the commission. The plan shall be approved or 
rejected by the appropriate authority. In reviewing 
the alternative plan contained in the petition, the 
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authority shall consider whether, in its judgment, 
the plan contains a preferable alternative for the 
alleviation or removal of the conditions dangerous 
to public health. If it determines that annexation 
to the city provides the best and most expeditious 
method of removing or alleviating the dangerous 
conditions, the alternative plan shall be rejected 
and further proceedings on the finding filed under 
ORS 222.880 shall resume. 

"(2) If the reviewing authority finds that the 
alternative plan provides a preferable method of 
alleviating or removing the dangerous conditions, the 
petitioners or appropriate governing body shall have 
six months within which to present to such authority 
information showing: 

''(a) That the territory in which the conditions 
dangerous to public health exist has received 
approval for the extension of a city's or district's 
sewer or water lines within the territory or has 
annexed to a district authorized by law to provide 
facilities necessary to remove or alleviate the 
dangerous conditions, and that financing of the 
facilities for extension of such facilities to the 
territory has been assured. 

''(b) Detailed plans and specifications for the 
construction of such facilities. 

"(c) A time schedule for the construction of 
such facilities. 

''(d) That such facilities, if constructed, will 
remove or alleviate the conditions dangerous to public 
health in a manner as satisfactory and expeditious as 
would be accomplished by the proposed annexation to 
the city." 

13 At LCDC's request state agencies must submit 
coordination programs identifying how the agencies' rules and 
programs will satisfy ORS 197.180 and OAR chapter 660, division 
30. LCDC reviews and certifies these rules and programs, and 
agencies must act within the provisions of the coordination 
program. 



NEIL GOLDSCHMIDT 
GOVERNOR 

'ti,----_ 

ATTACHMENT G 

Department of Human Resources 

HEAL TH DIVISION 
1400 SW 5th AVENUE, PORTLAND, OREGON 97201 

November 22, 1989 

(503) 229-5032 
TDD-NONVOICE: (503) 229-5497 

William P. Hutchison 
Environmental Quality Commission 
c/o Fred Hansen, Director 
Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97201 

Dear Mr. Hutchison: 

Enclosed is a Resolution from the Benton County Board of 
Commissioners, acting as the Governing Body of the North Albany County 
Service District, suggesting an alternative plan to city annexation to 
alleviate a health hazard in the North Albany area. The Resolution is 
submitted under the provisions of ORS 222.885 and is hereby being 
forwarded to the Commission for their review under ORS 222.890. 

I believe that the alternative plan proposed would provide a timely 
and effective means of resolving the health hazard created by 
inadequate installations for the disposal of sewage in North Albany. 
The Division is willing to provide the Commission with whatever 
assistance is necessary to assist in your evaluation of the proposal. 

Sincerely, 

\~~&~ 
Donna L. Clark 
Acting Administrator 

DLC:mcl 

cc: Kelly Fish, KACA 
Len Pearlman, Department of Justice 
Jeff Condit, Benton County Counsel 
Jim Blair, Benton County Public Works 
Tom Engle, Benton County Health Department 
Benton County Commission 
Senator Mae Yih 
Representative Carolyn Oakley 
Bob Ri ndy, DLCD 
Mary Halliburton, DEQ 
Steve Bryant, City of Albany 
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Mailing Address: P.O. Box 231, Portland. OR 97207 

Emergency Phone Voice (503) 229-5599 - TDD-Nonvoice (503) 252-7978 



In the Matter of the 
Proposed Annexation of 
a Certain Territory 
Commonly known as the. 
North Albany Area to the 
City of Albany, Benton 
County, Oregon Pursuant 
to the Provisions of 
ORS 222.840 to 222.915 
Due to Conditions Causing 
a Danger to Public Health 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Order of 
Stay of Proceerlings 

On !1a:y-1o, 1989, "the Administrator of the Health Division 
issued Findings of Fact, Finding of Ultimate Fact, Conclusions 
of Law and Stay of Proceedings in the above stated matter. 

Said Proceedings were stayed pursuant to ORS 222.840-.885 
to allow for receipt of an Attorney General's Opinion and to 
allow interested parties to petition for consideration of an 
alternative plan. 

The Health Division has received an alternative plan 
submitted by the Benton County Board of Commissioners under the 
provisions of OR'S 222.885. Said pla.ri has been forwarded to the 
City of Albany and the Environmental Quality Commission.for 
their review under ORS 222.890. 

Pending the outcome of that review, IT IS HEREBY ORDERED 
THAT THESE PROCEEDINGS, FILED UNDER ORS 222.880 ARE STAYED. 

Dated this ~Day of November 

~JC!ttuL/ 
Donna Clark 
Acting Administrator 
Health Divis.ion 

G-). 



November 13, 1989 

Ms. Donna Clark 
Acting Health Division Administrator 
1400 SW 5th Avenue 
Portland, OR 97201 

Re: North Albany Health Hazard Annexation 

Dear Ms. Clark: 

BOARD OF COMMISSIONERS 
180 NW 5th Street 

Corvallis, OR 97330-4 777 

(503) 757-6800 

,,-..,-., 
I •' 

-., . 

Attached please find a Resolution suggesting an alternative plan to 
health hazard annexation for alleviation of the health hazard in the 
North Albany area. The Benton County Board of Commissioners, acting 
as the Governing Body of the North Albany County Service District, 
adopted this resolution on November 13, 1989. This plan was 
conceptually approved by the Albany/Benton County Committee on October 
24, 1989, and by the Albany City Council on November 8, 1989. We 
hereby submit this alternative plan for your consideration pursuant to 
ORS 222.885. 

The Board would like to express its appreciation to the Health 
Division for giving us the extra time to work out a consensus plan. 
Your support for the local process has enabled the County, the City of 
Albany, and the citizens of North Albany to avoid years of divisive 
litigation and delay. We would especially like to commend Ron Hall. 
His help has been invaluable. 

Thank you for your consideration. 

Sincerely, 

~ 
Chairinan 

cc: Senator Mae Yih 
Rep. Carolyn Oakley 
~ob Rindy, DLCD · 

y'Mary Halliburton, DEQ 
Steve Bryant, City of ·Albany 
Jim Blair, Benton County Public Works 
Jeff Condit, County Counsel 

(!, -3 

'- . 
. ~ 

J n R. Dilworth 
Commissioner 



BEFORE THE GOVERNING BODY OF THE NORTH ALBANY COUNTY SERVICE 
DISTRICT, BENTON COUNTY, STATE OF OREGON 

In the matter of suggesting an 
alternative plan to annexation 
to the City of Albany for removal 
or alleviation of conditions 
dangerous to public health. 

RESOLUTION 

WHEREAS, on May 16, 1989, the Administrator of the 

Oregon State Health Division of the Department of Human Resources 

issued Findings of Fact, Opinion, Finding of Ultimate Fact, 

Conclusions of Law and Stay of Proceedings declaring a health 

hazard in a territory known as the North Albany Area pursuant ORS 

222.840 to 222.915; and 

WHEREAS, these findings and a subsequent stay issued by 

the Division on August 10, 1989, stayed further proceedings 

pursuant to ORS 222.840 to 222.915 until November 15, 1989, to 
• enable area residents and local governments to consider and 

submit an alternative plan to forced annexation to the City of 

Albany pursuant to ORS 222.885; and 

WHEREAS, Benton County, The City of Albany, and the 

citizens of North Albany convened the Albany/Benton County (ABC) 

Committee to study and consider submitting an alternative plan to 

health hazard annexation; and 

WHEREAS, the ABC Committee has recommended an 

alternative plan, which plan has been endorsed with some 

modification by Benton County and the City of Albany and is set 

forth in Attachment A; and 

WHEREAS, the. Benton County Board of Commissioners acts 

as the Governing Body of the North Albany County Service District 
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formed pursuant to ORS Chapter 451, which District has 

jurisdiction over the affected territory within the meaning of 

ORS 222.885(2). 

BE IT HEREBY RESOLVED that the Governing Body of the 

North Albany County Service District does hereby suggest the 

alternative plan contained in Attachment A, and directs that this 

resolution and attachment be filed with the Oregon State Health 

Division prior to November 15, 1989. 

Dated this ( 3t£ day of -Lf<(2-L-Cil.....tr...'/~.__ ____ , 1989. 

GOVERNING BODY OF THE NORTH ALBANY 

ili.OUNTY S~ '2 //:/3...5',9-
Dale D. sCHi"Ock,Chaii"Illari 

~hn R. Dilworth, Commissioner 

-£~ ;J.~ssioner 
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ATTACHMENT A: PROPOSED ALTERNATIVE PLAN TO ANNEXATION FOR REMOVAL 
OF HEALTH HAZARD CONDITIONS IN NORTH ALBANY 

I. The Proposed Alternative Plan: The City of Albany will provide 
sewer service from the Albany Sewage Treatment Plant to the 
affected North Albany territory without requiring annexation of the 
territory to the City. As part of this plan: 

1. Benton Countv will transfer land use ad.ministration in the 
urban growth boundary to the City of Albany. Such a transfer will 
also include transfer of building code authority so that all 
permits may be obtained at one location. The amendments to the 
Comprehensive Plans and land use regulations necessary to effect 
this transfer will also provide some ability for additional 
development once sewer service has been installed. Persons 
desiring to hook up outsid.e of the health hazard area will be 
required to sign some form of consent to annexation petition. 
These changes are designed to encourage future annexation to the 
City of Albany as development occurs. 

2. The North Albany County Service District INACSDl will transfer 
its water and sewer service facilities and operation to the City of 
Albany. Depending upon several legal and financial considerations, 
the District will either convey all facilities to the Ci~y and the 
Board of Commissioners will extinguish the District pursuant to ORS 
198.940(4), or the District will be retained as a taxing authority 
but will convey its facilities to the City and contract with the 
City to provide service. 

3. The District will not oppose sewer and water rate surcharges 
imposed by the City of Albany upon areas which are not annexed to 
the City but which receive sewer and water service. 

4. The County will agree not to provide urban levels of other 
governmental services. The County will not provide additional 
services to the North Albany area at greater levels than currently 
provided. 

5. The County will support the efforts of Albany and other cities 
to seek improved annexation options and coordination between the 
land use laws. the health hazard annexation laws, and the 
annexation laws in general. 

6. The County will provide in-kind planning services to the City 
of Albany Planning Department to work with the city to implement 
the alternative plan until the Comprehensive Plan and zoning 
Ordinance amendments necessary to effect the alternative plan are 
completed and adopted. The County and the City will seek planning 

G-t 
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grant funds from the Department of Land Conservation and 
Development (DLCD) to help cover these costs. 

7. After the details and costs of the alternative plan are 
determined and agreed to by the County and City but prior to 
implementation. the County and the City will call an election to 
offer phased-value annexation in lieu of implementation of the 
alternative plan. If phased value annexation is approved by the 
voters, the City will proceed with provision of sewer service to 
the territory as it would to any area within the City limits. If 
phased value annexation is rejected, the City and County will 
implement the alternative plan. The purpose of this election is to 
give the citizens of North Albany the final choice between 
annexation and the alternative plan based on the best information 

·and cost estimates that can be prepared. 

8. If the alternative plan fails, if any voluntary annexation 
election fails, and if health hazard annexation fails. and if, as a 
result of these failures, the Service District constructs the lines 
and operates its own stand-alone treatment plant to serve the area, 
the Service District agrees. subject to the limitations contained 
in Article XI Section 10 of the Oregon Constitution, to enter into 
an agreement to purchase any facilities planning work performed or 
contracted for by the City of Albany. 

II. Benefits of the Alternative Plan: The Alternative ~lan is 
preferable to health hazard annexation because it would solve the 
health hazard in the same cost effective and environmentally sound 
manner as annexation, while at the same time avoiding political and 
legal complications that could significantly delay and increase the 
cost of service. 

The alternative plan will solve the health hazard without forcing 
annexation, removing the objection of the majority of persons who 
oppose the health hazard annexation. This will prevent the 
litigation that is virtually inevitable if the state proceeds with 
.forced annexation. Any litigation could easily delay provision of 
services for two to three years. Further, because the County 
Service District is currently in existence, no exclusion process 
will be required pursuant to the health hazard annexation statute, 
substantially shortening the statutory process. 

Elimination of litigation will enable the County or the City to 
complete the service plan in time to apply for federal grants and 
loans in May 1990, the optimum time for application to receive 
grant funding from the Environmental Protection Agency (EPA). Any 
delay in filing substantially reduces North Albany's chance to 
obtain such funds. 

G- 7 
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Finally, the alternative plan is preferable to other non-annexation 
alternatives involving a separate treatment plant in North Albany 
because it results in a regional solution to the sewage problem, 
and because it is consistent with the County and City comprehensive 
land use policies recognizing the City of Albany as the preferred 
provider of urban services in the urban growth boundary. This 
alternative plan will therefore avoid litigation over the land use 
issues that would occur if the Service District were to suggest an 
alternative plan involving a new treatment plant in North Albany. 

A stand alone plant in North Albany is also less desirable because 
it would not qualify for federal grants or loans. The City and the 
County have preliminarily determined that service via the Albany 
Treatment Plant is the "least cost, most environmentally sound" 
method of treating the sewage within the meaning of the formula 
established by the Environmental Protection Agency (EPA). Service 
via the City treatment plan·is therefore the only method of service 
which would qualify for federal aid. 

III. Service Plan: This plan provides for treatment of the 
wastewater generated in North Albany at the Albany Sewage Treatment 
Plant. The determination of which jurisdiction will b~ responsible 
for the construction of necessary sewer lines, future maintenance 
of lines, administration, etc. is dependant upon the final 
arrangement reach regarding the transfer of Service District 
operations to the City of Albany. Regardless of which jizrisdiction 
becomes the project administrator, the alternative plan will be 
implemented as follows: 

The project administrator will seek an EPA grant and loan for 
construction of the interceptors. This will require that a 
Facilities Plan be completed (Step l). 

The project will then be completed in three phases. Phase 1: 
Construction of a Crocker Creek interceptor (from Scenic to Quarry 
Road), Phase 2: Construction of a North Albany Road interceptor 
(from Old Quarry Road to Hickory), and Phase 3: Construction of 
the collectors within the health hazard boundaries. 

The construction of the North Albany interceptor will begin at the 
existing termination of an 18" diameter line located on Hickory 
Street near the Albany Athletic Club. This line runs to a pump 
station at Hickory and Springhill; the force main runs across the 
Willamette River by a line placed on the bridge structure and 
empties into the Albany interceptor lin.e along the Willamette 
River. 

The North Albany Road interceptor will be constructed from the 
existing terminus of tli.e 18" diameter line described above and will 
continue on Hickory to the North Albany Road, then along North 
Albany Road to Quarry Road, then along Quarry Road to the point 
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where Old Quarry Road will intersect with the Crocker Creek 
interceptor. A lift station will be required to pump the sewage 
from the Crocker Creek interceptor to the North Albany Road 
interceptor. This lift station would no longer be needed and would 
therefore be abandoned when the completion of the Springhill 
in~erceptor takes place (the Springhill interceptor is not required 
to alleviate the health hazard, but is proposed for construction in 
the future in order to serve the remainder of the urban growth 
boundary). 

The Crocker Creek interceptor begins at Quarry Road and ends at 
Scenic Drive. It will be constructed along the lowland of Crocker 
Creek, and is designed to intercept the sewage from the Riverview 
Heights subdivision and to follow along the northerly side of 
Gibson Hill to Quarry Road. The Riverview Heights Sewage Treatment 
Plant would be abandoned following the completion of the North 
Albany Road interceptor and the Crocker Creek interceptor. 

Additional interceptors will be necessary to serve Princeton 
Heights and Kingston Heights, along Scenic Drive and Crocker Lane 
respectively. 

The map attached as Exhibit A shows the interceptor layout to serve 
the health hazard area. The Map attached as Exhibit B shows how 
service to the health hazard area relates to the proposed service 
plan for the entire urban: growth boundary area. , 

Local collector lines will be constructed after or concurrently 
with interceptors and will be financed be Bancroft Bonds, with 
payment made by property owners that are benefited by the 
construction of the col ector lines. The payment of the 
interceptor lines will either be paid by a general obligation bond 
issue or by assessments reduced by the amount of any EPA grant or 
loan. 

IV. Estimated Time for Implementation of Alternative Plan: If the 
Health Division conceptually approves this proposal, the City and 
County will immediately begin procedures to implement the 
alternative plan during the six month completion period provided in 
ORS 222.890(2). The bar graph attached as Exhibit C shows the time 
estimates to complete various parts of the plan. It should be 
noted that time is of essence for preparation and review of the 
Facilities Plan in order to qualify for the EPA grant. 

As part of an earlier attempt to solve the health_hazard, the 
Service District contracted for complete contract documents for the 
Crocker Creek/Springhill interceptor. If the project continues on 
the basis of the proposed plan,· i.e., using North Albany Road 
interceptor as the interim line for the North Albany sewage, then 
the contract documents must be revised to reflect this change. If 

G- 9' 
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the entire Crocker/Springhill interceptor were constructed, the 
plans and specifications would be usable in their present form with 
only minor updates. 

Because the plans and specifications have been completed for the 
Crocker Creek interceptor, it is estimated that this portion can be 
started at a very early date. We would expect construction to take 
place while other phases are being designed. 

v. Conclusion: The alternative plan would expeditiously solve the 
health hazard without forcing persons to annex against their will 
and without permanently preventing Benton County and the City of 
Albany from achieving the goals of our respective comprehensive 
plans. 

JGC/JEB/RD:lm 
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Present Plan to O.S.H.D. JIC 1- - - - - - - - - - - - - - - - -
- - - - - - - - - - - - - - - - - - - - - 1-

Re'1iew & Approval by Agencies .. 
- - - - - - - - - - - - - - - - - - - - - -

- - - - - - - - - - - - ,_ - -
Preeare Facilities Plan - - - - - - - - - - - - - - - - - - 1-
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Prepare Annl. for EPA Grant - 1- - - - - - - - - 1- - - - - - - 1- - - - - -

- - - - - 1-

~ 
- - - - - - -

Preeare Contract Doc. - Pha§~ l ,_ 
1- - I- - - 1- -

Advertise for Bids - Phase l 
1- 1- - - -

- - - - - - - -
Construction of Phase 1 - - - - - - - - - - - -

?> -----1-
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1- -------·---
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ATTACHMENT H 

City of Albany 

November 13, 1989 

Benton County Commissioners 
180 NW 5th 
Corvallis, OR 97330 

Dear Commissioners: 

SUBJECT: North Albany Alternative Plan 

On Wednesday, November 8, 1989, the Albany City Council unanimously endorsed 
Benton County's proposed alternative plan for resolving the North Albany health 
hazard situation. The Council's action, however, was subject to Benton County's 
approval of the following additions to the alternative plan scenario: 

1. Benton County shall provide the City with the services of at le?st the 
equivalent of a half-time Associate Planner for in-kind services or annual 
cash payment until such time as the comprehensive planning and development 
code amendment process is completed for the affected area. 

2. Benton County and the North Albany County Service District shall commit to 
the transfer of all service district facilities and assets to the City of. 
Albany. It may be necessary or even desireable to leave the service distric.t 
in place as a means of continuing to collect on the outstanding debt; 
however, all other activities of the district should be transferred to the 
City. The City intends to use its authority as the provider of services to 
require annexation agreements for all future connections (excluding initial 
sewer connections in the health hazard area). 

3. The City intends to assess both sewer and water rate surcharges on properties 
that the City serves located outside of the city limits. Benton County's 
endorsement of the City's surcharge policy would be desireable. The details 
of the proposed surcharge fees will be determined over the next few months. 

4. An annexation election for the affected area in North Albany will be 
scheduled within the next six months. The details of the election proposal, 
including the boundaries, phasing in of tax rates, and other details of 
service provision, wil1 be discussed with Benton County officials and North 
Albany residents over the next few months. 

P. 0. BOX 490 • ALBANY, OREGON 97321 1503) 967·4300 

AN EQUAL OPPORTUNITY EMPLOYER 
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Benton County Commissioners 
Page 2 
November 13, 1989 

5. Benton County and/or the North Albany County Service District shall guarantee 
the City's expenses incurred in preparing the sanitary sewer public facility 
plan in the event that the City is not determined to be the provider of sewer 
service throughout the affected area. 

It is our understanding that Benton County will be forwarding the details of the 
alternative plan to the State Health Division. Please use this letter as our 
indication of support for the plan, provided that you can accept in principle 
the above additions to the plan. 

I would like to express our appreciation for the cooperation that we have 
received from your staff in developing this alternative plan. It appears now 
as though there may be an excellent chance that the North Albany health hazard ' 
can be resolved in a manner satisfactory to all parties. If you have any 
questions on the above items, please let me know. 

Sincerely, 

Sic) [ -2: /,/ 1".J -I 
Steve Br~;{~· 
City Manager 

kg 
c: Jeff Condit, Benton County Legal Counsel 

John Joyce, Public Works Director 
Mark Yeager, Engineering/Utility Division Manager 
Ron Bunch, Associate Planner 
Jim Delapoer, City Attorney 
Council Read File · 
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ALBANY CITY COUNCIL 
CITY HALL II • COUNCIL CHAMBERS 

November 8, 1989 
7:15 p.m. 

PLEDGE·ALLEGIANCE TO THE FLAG \JJ 
" . ' .. :: \_'._:_, \ \ 

II. CALL TO ORDER ~ 

II I. ROLL CALL ~ 

! \\_ ..._ ) '.,\ _) 

\ . ,_ 

,.·r 

IV. APPROVAL OF OCTOBER 27 MINUTES 
Action: Approved· as amended· (water deposit & billing cycle\ 

V. SCHEDULED BUSINESS 

A. BUSINESS FROM THE PUBLIC 

B. RESPONSE TO BENTON COUNTY REGARDING ALTERNATIVE PLAN TO NORTH ALBANY HEALTH 
HAZARD ANNEXATION PROCESS [Pages 1-5] 

· Proceed with Benton County proposal with conditions. 

C. FIRST READING OF ORDINANCE 
1. To amend Albany Municipal Code 3.04, Privilege Tax - Electrical Power 

and Light Business. [Page 6] 
Action: Read 1st and 2nd times - adopted ORD. NO. 4884 

2. To amend Albany Municipal Code 5.336, Gas Utility Tax. [Pages 7-8] 
Action: Read 1st and 2nd times · adopted ORD. NO; 4885 

3. To amend Ordinance No. 4469 and 4846 segregating the liens of Keller 
Development Company. [Pages 9-20] 
Action: Read 1st and 2nd times · adopted ORD. NO. 4886 

D. ADOPTION OF RESOLUTIONS 
1. Authorization for lien foreclosure for property with delinquent 

assessment. [Pages 21·22] 
Action: Ado ted RES. NO. 2906 

2. Request for formation of LID - 13th Avenue. [Pages 23-26] 
Action: Ado ted RES. NO. 2907 

3. Request to League of Oregon Cities to endorse seat belt initiative. 
Action: RES. NO. 2908 

4. Police Chief appointment and request to amend or waive residency 
requirement. 
Action: RES. NO. 2909 

H-3 



ALBANY CllY COUNCIL 
REGULAR srSSlON 

November 8, 1989 

The Albany City Council met in regular session on Wednesday, November 8, 1989, 
at 7:15 p.m. in the City Hall II Council Room. 

Following the Pledge of Allegiance, Mayor Rohrbaugh called the meeting to order. 
Those members present were Silbernagel, Rouse, Saxton, Goodall, Nelson, and 
Koehrsen. 

Approval of November E. 1989 Minutes 

Mr. Nelson reported that he had requested that the issue of water deposits be 
revisited as a Business from the Council item at the October 27, 1989 Council 
meeting. Mr. Goodall moved; Mrs. Silbernagel seconded the motion to approve the 
minutes of Octo'ber 27, 1989 as amended. lhe motion passed unanimously. 

BUSINESS FROM THE PUBLIC 
There was none. 

RESPONSE TO BENTON COUNTY REGARDING AL TERHATJVE PLAN TD NORTH ALBANY HEAL TH 
HAZARD ANNEXAT !Ofl PRo:rss 

City Manager Steve Bryant reported on the results of a Counci1 work session held 
on Friday, November 31 1989 and the staff recormnendation regarding the 
alternative plan to the North Albany Health Hazard Annexation Process. He 
further described the pros and cons to the alternative plan and to annexation 
and the fiscal impact on selected properties with and without annexation. Jeff 
Condit, Benton County legal Counsel 1 spoke on behalf of the Benton County 
Commissioners and reported on the Cammi ssi one rs 1 acceptance of the City's 
conditions placed on the alternative plan. Mr. Koehrsen moved; Mrs. Silbernagel 
seconded the motion to proceed with the Benton County proposal as amended by the 
City, to hold an annexation election within six months, and that the North Albany 
County Service District (NACSD) pay the City's expenses related to the facility 
plan if the decision is made that the NACSD will operate a stand-alone sewage 
treatment plant. The motion passed unanimously. 

FIRST READING OF ORQ!NANCES 

To Amend Albany Municipal Code 3.04. Privilege Tax - f1ectrica1 Power and light 
Business 

City Attorney Jim Delapoer read for the first time in title only an ordinance 
entitled, 'AN ORDINANCE AMENDING ALBANY MUNICIPAL CODE CHAPTER 3.04, PRJVJLEGE 
TAX - ELECTRICAL POWER ANO LIGHT 8USINESS." Mr. Saxton moved; Mrs. Rouse 
seconded the motion to read the ordinance a second time in title only. The 
motion passed unanimously. City Attorney Jim Oelapoer read the ordinance a 
second time in title only. Mr. Saxton moved; Mrs. Rouse seconded the motion to 
adopt the ordinance. The motion passed unanimously and designated as Ordinance 
No. 4884. 

To Amend Albany Municipal Code 5.36. Gas Utility Tax 

City Attorney Jim Delapoer read for the first time in title only an ordinance 
entitled, "AN OROrnANCE AMENDING ALBANY MUNICIPAL CODE CHAPTER 5.36, GAS UTILITY 
TAX.n Mr. Saxton movedi Mrs. Rouse seconded the motion to read the ordinance 
a second time in title only. The motion passed unanimously. City Attorney Jim 
Oelapoer read the ordinance a second time in title only. Mr. Nelson moved; Mr. 
Goodall seconded the motion to adopt the ordinance. The motion passed 
unanimously and designated as Ordinance No. 4885. 

' , -1 Y'· ·_} 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

II REQUEST FOR EQC ACTION 
11 

Meeting Date: January 19. 1989 
Agenda Item: ~G~~~~~~~-,.-~~~

Division: Hazardous & Solid Waste 
Section: Waste Reduction 

SUBJECT: 

Principal Recyclable Material Lists: Review of lists and 
recommendations for update. 

PURPOSE: 

To determine if materials should be added to or deleted from 
the principal recyclable material list in each wasteshed. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Program Strategy 
Proposed Policy 
Potential Rules 
Other: (specify) 

Authorize Rulemaking Hearing 
Proposed Rules (Draft) 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Draft Public Notice 

Adopt Rules 
Proposed Rules (Final Recommendation) 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue Contested Case Decision/Order 
Proposed Order 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 



Meeting Date: January 19, 1990 
Agenda Item: G 
Page 2 

_x_ Other: (specify) Attachment _A_ 
Review Department of Environmental Quality 
(Department) report on status of 
principal recyclable material lists and 
determine what changes are appropriate, 
if any. 

DESCRIPTION OF REQUESTED ACTION: 

OAR 340-60-030 (16) requires the Department to review the 
principal recyclable material list for each wasteshed (OAR 
340-60-030(1)) at least annually and to submit any proposed 
changes to the Environmental Quality Commission (Commission). 
These lists identify candidates for recyclable materials 
within each wasteshed. The lists serve as a guide for local 
affected persons in determining the recyclable materials at 
each city and disposal site in the wasteshed where the 
opportunity to recycle is required. 

The Department has prepared an informational report 
(Attachment A) to update the Commission on the status of the 
principal recyclable material lists. The Department 
recommends no changes to the lists at this time. 

The r~port contains the following information: 
background summary of the purpose for which the 
principal recyclable material lists were developed; 
review of market prices and status of markets for 
existing recyclable materials; 
review of markets for potential candidates for the 
principal recyclable material lists; 
review of disposal cost trends; 
recommendations for additions or deletions to the 
principal recyclable material lists; and 
Department conclusions. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 459.170 (1) (d) 
Amendment of Existing Rule: 
Implement Delegated Federal Program: 

_x_ Other: 

Attachment 

Attachment 
Attachment 

Attachment 

Attachment 

OAR 340-60-030 (16) requires the Department to review the 
principal recyclable material lists annually and propose any 
changes to the Commission. 



Meeting Date: January 19, 1990 
Agenda Item: G 
Page 3 

~- Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Since 1984 when rules were adopted to implement the 
Opportunity to Recycle Act, the principal recyclable 
material lists have played a significant role in laying the 
foundation for recycling programs throughout the state. The 
addition in 1988 of yard debris to the lists for the five 
Portland area wastesheds has been the only change made to the 
lists since 1984. 

Recycling programs in the state have evolved to the point 
where the statutory definition of recyclable material and the 
principal recyclable material lists are no longer the only 
factors utilized to determine what materials will be recycled 
in a wasteshed. Many recycling programs have expanded their 
level of service beyond that which is minimally required 
under the Opportunity to Recycle Act. Factors which have 
played an important role in determining what will be recycled 
in a wasteshed include: whether or not materials are already 
being recycled; stability of markets; public requests for 
recycling certain materials; competition for customers; 
attainment of recycling goals set by local jurisdictions; 
and desire to keep certain materials out of the wastestream. 

The only regulatory requirement for additions to or deletions 
from the principal recyclable material lists is whether or 
not the material is recyclable under the statutory 
definition: 

"Recyclable material means any material or group of 
materials that can be collected or sold for recycling at 
a net cost equal to or less than the cost of collection 
and disposal of the same material." 

This definition is, in fact, an economic test; no other 
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criteria for identifying recyclable materials are provided in 
the statute or rule. 

Based on that statutory definition, recycling service 
providers may want some items deleted from the principal 
recyclable material lists because market prices have 
dropped. However, citizens who participate in curbside 
programs which collect materials not currently on the lists 
may want materials added. 

Until this year, data have not been available for the 
Department to conduct a comprehensive economic analysis of 
what is and is not recyclable under the stqtutory 
definition. The lack of collection cost data is being 
addressed by the Oregon Sanitary Services Institute and the 
Association of Oregon Recyclers. They will compile data 
currently being gathered by several recycling service 
providers and will make that data available to the Department 
by the end of 1990. 

In recommending no change to the principal recyclable 
material lists, the Department has considered all of the 
factors mentioned above, not just economics. Given the 
limited wording of the statute and rule, however, this broad 
application of criteria could be challenged. The issue of 
how and why materials are placed on the principal recyclable 
material lists will be reviewed by the Solid Waste Reduction 
Advisory Committee by December 1990, and proposed changes to 
the rule or statute will be subject to approval by the 
Commission. 

PROGRAM CONSIDERATIONS: 

Changes to the rule or statute may be required. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1) Make no changes in the principal recyclable material 
lists; review the criteria for determining whether or 
not a material is recyclable. 

2) Delete materials which do not meet the definition of 
recyclable material in certain wastesheds (i.e. oil, tin 
cans, etc.) from the principal recyclable material list 
for those wastesheds. 

3) Add certain new materials (plastics, mixed waste paper 
and/or magazines), to the principal recyclable material 
list in those wastesheds where they are being recycled. 
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission adopt 
Alternative 1, no changes at this time for the following 
reasons: 

1) the Department lacks adequate data at this time on 
incremental collection costs for recycling of plastics, 
mixed waste paper or magazines to be able to determine 
conclusively that these items are "recyclable materials" 
in any of the wastesheds; 

2) information gathered by the Department from programs 
providing collection of plastics or mixed waste paper 
indicate that collection of these items adds 
substantially to the cost of collection for all 
materials; and 

3) current declines in market prices are only short term 
fluctuations and therefore do not warrant deleting 
materials from the principal recyclable materials lists. 

The Department also recommends no changes to the lists until 
the issue of how a material is determined to be recyclable is 
resolved and appropriate changes are made to the rules and/or 
statute. 

The recommended action concerning the principal recyclable 
material lists will not affect the implementation of either 
the yard debris recycling plans or the Metro Waste Reduction 
Order. All local governments in the Portland area wastesheds 
are either implementing or are scheduled to implement 
Department-approved yard debris recycling plans by 1991. 
Additionally, the Metro Waste Reduction Order is being 
implemented on schedule. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY, LEGISLATIVE 
POLICY: 

The report satisfies a :r<ule requirement that the Department 
periodically review the principal recyclable material lists 
and submit any proposed changes to the Commission. 

ISSUES FOR COMMISSION TO RESOLVE: 

1) Whether or not changes should be made to the principal 
recyclable material lists. 

2) Whether or not changes should be made in the rules to 
allow other factors to be considered along with the 



Meeting Date: January 19, 1990 
Agenda Item: G 
Page 6 

definition of recyclable material when reviewing the 
principal recyclable material lists in the future (see 
Attachment A, page A - 8). 

INTENDED FOLLOWUP ACTIONS: 

The Department will obtain data on recycling collection costs 
from the Oregon Sanitary Service Institute and the 
Association of Oregon Recyclers and review it for its 
applicability in next year's review of the principal 
recyclable material lists. The Department will continue to 
provide technical assistance to wastesheds on all aspects of 
their recycling programs. The Department will continue to 
gather information on recycling programs for materials not 
currently on the principal recyclable material lists so that 
it can provide technical assistance to those wastesheds which 
wish to recycle these materials. The Department will also 
utilize the newly created Solid Waste Reduction Advisory 
Committee to provide guidance on how materials are determined 
to be recyclable materials and how the Department can best 
increase waste diversion levels in the state. 

EAW:eaw 
prmrev.89 
1/03/90 

Approved: 

Section: 

Division: 

Report Prepared By: Lissa Wienholt 

Phone: 229-6823 

Date Prepared: January 3, 1990 



Attachment A. 

REVIEW OF PRINCIPAL RECYCLABLE MATERIALS LISTS CONTAINED IN 

OAR 340-60-030 

AN INFORMATIONAL REPORT 

Department of Environmental Quality 

Hazardous and Solid Waste Division 

Waste Reduction Section 

December 1989 

A - 1 



BACKGROUND: 

ORS 459.170(1) (d) requires the Environmental Quality Commission 
(Commission) to adopt rules identifying the principal recyclable 
materials in each wasteshed. These rules were adopted in 1984 and 
are contained in OAR 340-60-030. OAR 340-60-030(16) requires the 
Department of Environmental Quality (Department) to annually 
review the principal recyclable materials list for each wasteshed 
and to submit any proposed changes of those rules to the 
commission. 

The list of principal recyclable materials for a wasteshed is a 
list of materials which are considered candidates for being 
"recyclable materials" at some place in the wasteshed. 
"Recyclable material" is defined by ORS 459.005(15) as "any 
material or group of materials that can be collected and sold for 
recycling at a net cost equal to or less than the cost of 
collection and disposal of the same material". 

Figure 1 shows the principal recyclable material list for each 
wasteshed contained in OAR 340-60-030(1). The lists were 
developed as a reference for wastesheds to use in determining what 
is a recyclable material at each location where the opportunity to 
recycle is required. Materials were considered recyclable if they 
had been collected and recycled somewhere in the wasteshed over a 
reasonable period of time and were able to be sold to a stable 
market. Other factors which were used to determine which 
materials were recyclable included distance to markets and 
proximity to major transportation routes. Once the principal 
recyclable material lists had been developed, the Department 
worked with the wastesheds to determine if there were any 
materials which were placed on the lists which did not meet the 
definition of recyclable material. 

If materials are added to the principal recyclable material lists 
the local affected persons would have to evaluate whether or not 
the material is a recyclable material in any area of the wasteshed 
where the opportunity to recycle is required. If it met the 
definition of recyclable material, it would be required to be 
recycled. If materials are deleted from the principal recyclable 
material lists, the local affected persons would need to evaluate 
whether or not they wished to continue to provide recycling 
services for that material at any point in the wasteshed where the 
opportunity to recycle is required. 

The rules require that materials meet the definition of recyclable 
material if they are to be placed on the list of principal 
recyclable materials. As such, market price of materials, cost of 
collection and cost of disposal will all affect whether materials 
are to be considered recyclable. 

A - 2 



MARKET PRICES FOR CURRENT PRINCIPAL RECYCLABJ,E MATERIALS: 

Market prices for all recyclable materials have varied greatly 
over the years. Figure 2 illustrates the fluctuations in market 
prices since 1975 for most recyclable materials. A short 
description is provided below on market prices for all materials 
which are currently on the principal recyclable materials lists. 

Old Newsprint and Old Corrugated Cardboard: 

Market prices for newsprint rose from a low of $45/ton in 1986 to 
a high of $100/ton in early 1988. Similarly, old corrugated 
cardboard prices rose from $45/ton to $85/ton for the same time 
period. This increase in price was stimulated by Northwest mills 
running at capacity, as well as by strong export markets. Prices 
for both these commodities began declining in February 1988 and 
are now at $40/ton for newsprint and $60/ton for corrugated 
cardboard. This decline was due in part to strikes at the 
Northwest's major newsprint recycling plants and a softening of 
export markets for both newsprint and corrugated cardboard. In 
the case of newsprint, however, declining market prices have been 
caused primarily by an oversupply of newsprint due to increased 
collection in the region and nationally. Although some new de
inking capacity is scheduled to come on-line in the Northwest and 
Canada in the next eighteen months to three years, newsprint 
prices are expected to remain low in the interim. 

Glass: 

Glass prices have remained steady at $40/ton since early 1987. 
However Owens-Brockway, the major user of recycled glass 
containers in Oregon, currently has an oversupply of green and 
brown cullet. Owens-Brockway has seen a 28% increase in the 
amount of cullet received at their Portland mill from 1988 to 1989 
and they expect this increase to continue into next year. 
Although Owens-Brockway is currently utilizing 70-80% cullet in 
their green and brown glass runs, they are not directing any 
additional orders for green or brown bottles to their Portland 
facility and so are unable to reduce their inventory through usage 
alone. The company has been transporting some of the surplus 
cullet to their mill in California. Beginning in 1990, Owens may 
begin taking actions to control their brown and green glass 
inventory through limiting supplier access to the mill or reducing 
prices. 

Tin Cans: 

Tin can prices have remained level at $58/ton since 1987. The 
market for tin cans follows the market for steel and is currently 
soft; however, no changes in prices are anticipated. 

Other Metals: 

Non-ferrous metal prices experienced increases from 1986 to 1988 
and are now declining due to an oversupply of material on the 
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market. The market for ferrous metals has weakened as well and 
prices have declined due again to oversupply. This short term 
decline in market prices is expected to last anywhere from six 
months to one year. Steel scrap processors continue to be very 
selective in the types of materials they will purchase for 
recycling, refusing such items as materials originating from 
public utilities; items which contained asbestos; and bales of 
unknown origin. Processors continue to require that batteries, 
catalytic converters, mufflers, motors, electrical components that 
may contain PCB's, and other potentially hazardous materials be 
removed from scrap before it will be accepted. This increase in 
preparation cost has caused the net value of some scrap steel 

-items such as appliances to fall considerably. 

Prices for lead acid batteries have remained steady since 1988. 
Batteries that are recycled are either shipped to Los Angeles or 
overseas with the cost of freight being almost as high as the 
value of the batteries at their destination. 

Yard Debris in the Portland Metropolitan Area: 

Yard debris is a principal recyclable material in the five 
Portland area wastesheds where the Commission has adopted rules 
requiring local governments to develop and implement yard debris 
collection plans. Four local governments are presently 
implementing Department~approved local yard debris collection 
plans. In addition, ten local governments in the Washington 
wasteshed will be implementing the Department-approved Washington 
County yard debris recycling plan in 1990. The other local 
governments in the area should begin implementation of the Metro 
regional yard debris recycling plan in 1991. 

Yard debris processors have experienced limited growth as measured 
in tons of yard debris processed from 110,000 tons in 1988 to 
125,000 tons in 1989. However, their capability to receive and 
process source separated yard debris and to marJ(et yard debris 
products remains at approximately 200,000 to 250,000 tons per 
year. 

POTENTIAL CANDIDATES FOR PRINCIPAL RECYCLABLE MATERIALS LISTS: 

Plastic: 

There are approximately two dozen programs operating in Oregon 
which recycle plastics. The majority of these programs consist of 
depot collection of certain high density polyethylene (HOPE) 
containers with some offering collection of mixed plastics as 
well. There are ten haulers offering curbside collection of 
plastics. Eight of these haulers are in Eugene and two are in 
Portland. The Eugene haulers receive a rebate of $170/ton from 
Lane County for all recyclable material collected at the curb 
(except newsprint and corrugated cardboard). This rebate helps to 
offset the costs incurred by the curbside recycling programs. The 
two Portland haulers offering plastics collection at the curb do 
so without any subsidy. None of the haulers collecting plastics 
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have developed any estimates on what it costs to provide this 
service. Those contacted say that the program costs them more 
than they are paid for the material but that the primary reasons 
for providing the service are public demand and competition for 
customers. 

The city of Seattle operates the only other major curbside 
collection program for plastics in the Northwest. The City 
operated a six-month pilot program for collection of mixed 
plastics at the curb. At the end of six months, the contractors 
estimated the cost of the program at $600-$800/ton. The city 
felt the cost should be lower and finally abandoned the concept of 
providing curbside collection of mixed plastics in favor of 
collecting only polyethylene terephthalate (PET) containers. The 
City pays its contractors $100/ton for PET collected at the curb. 
In addition, the plastics industry guarantees the contractors a 
minimum scrap value for the material of $320/ton as well as a 
fixed payment to assist with education and promotion of the 
program. The program, therefore, costs more than $420/ton to 
operate. 

The market for reclaimed plastics is stabilizing, after having 
experienced a decline over the past eight months. The best 
markets continue to be available for PET and HDPE with prices 
ranging from $80-$280/ton depending on how the material is sorted 
and prepared. Markets for other plastics such as polystyrene and 
polypropylene are paying $100/ton, but markets will not pay for 
any mixed plastics. Market prices for plastics are expected to 
increase this year as the price of virgin resin goes up. 

Mixed Waste Paper: 

There are currently two curbside programs in Oregon accepting 
mixed waste paper, both are in the Portland area. One program 
charges a fee to collect the material and the other will collect 
mixed waste paper without a charge from garbage customers only. 
There are at least three local jurisdictions in Washington which 
collect mixed waste paper at the curb. They are Seattle, 
Olympia, and Vancouver. These programs indicate that mixed waste 
paper adds substantially to the cost of the recycling program 
although none of the programs had any data on the incremental 
costs incurred by adding this material to their program. Cost 
estimates obtained by the Department from these programs indicated 
that the net cost of processing and transporting the mixed waste 
to the market ranged from $25-$30/ton. After receiving $3-$8/ton 
for the material, these programs experience a net loss of $17-
$27/ton on the processing and transportation portion of the costs. 
alone. 

current markets for mixed waste paper are limited to export 
markets. The price paid for the material is $5/ton delivered to 
the Port of Portland. Limited amounts of mixed waste paper are 
accepted at no charge at depots in the Portland area. Curbside 
programs collecting large volumes of the material are charged up 
to $25/ton "for material delivered to a broker. 
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Magazines: 

Magazines are currently being accepted as mixed waste paper at 
most brokers in Portland. Brokers are paid a handling fee to sort 
magazines out of the mixed waste paper and deliver them to the 
Smurfit newsprint mill in Oregon City, the only local market. 
Smurfit has just added this capacity and can only consume 90-100 
tons per day although they hope to increase to 125-150 tons per 
day as their process comes on-line. Smurfit does not lmow when or 
by how much they will be able to increase their consumption of 
this material. 

---Yard Debris outside of the Portland Metro Area: 

While there is some interest in yard debris collection and 
processing into compost material in wastesheds outside of the 
Portland Metro area, there is neither adequate processing 
capacity, market demand for compost or alternative uses for yard 
debris to prompt the identification of yard debris as a principal 
recyclable material in any of these wastesheds. 

COST OF DISPOSAL: 

The cost of disposal of material as garbage has increased in some 
wastesheds since 1988. In the Metro area, tipping fees at the St. 
John's landfill increased in 1988 from $16.70/ton to $42.25/ton. 
The cost decreased by $1/ton in July 1989 to $41.25/ton since 
Metro is no longer paying the Department a landfill siting fee. 
Disposal costs at other Metro public access disposal sites are now 
at $44.75/ton. Disposal costs in the Metro area are expected to 
continue to climb over the next couple of years to $50-$60/ton as 
the remaining costs of closing the St. John's landfill and 
transportation costs to Gilliam County are factored in. 

Other wastesheds throughout the state have experienced similar 
increases in disposal costs as they prepare to close landfilis or 
install leachate detection devices around existing disposal sites. 
Disposal costs in Marion County increased from $40/ton to $68/ton 
in July 1989 and costs in Lane County increased from $18/ton to 
$27/ton in October 1989. The relationship between recycling cost 
and disposal cost is discussed further in the next section. 

ECONOMIC ANALYSIS: 

The Department must determine whether or not plastics, mixed waste 
paper or magazines fit the definition of "recyclable material" set 
out in ORS 459.005(15) before these materials would be added to 
any of the principal recyclable material lists. The Department 
does not gather recycling collection cost data from garbage 
haulers and recyclers nor is this information readily available 
from recycling service providers since they have not historically 
kept separate cost data for recycling versus garbage collection. 
Without this data it is impossible to run a complete economic 
analysis to determine if materials should be added to or deleted 
from the principal recyclable material lists. Detailed collection 
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data from a few collectors is currently being compiled by the 
Oregon Sanitary Service Institute and the Association of Oregon 
Recyclers and will be available to the Department within the next 
year. Access to this data will allow the Department to better 
evaluate the economic feasibility of adding materials to the 
principal recyclable material lists more thoroughly next year. 
Data will only be collected from a small number of garbage 
haulers, however, and so may not be representative of collection 
programs throughout the state. 

The Department has been able to gather data on both the change in 
market prices and disposal costs since the Opportunity to Recycle 
Act went into effect. In analyzing these costs, the Department 
assumed that the Metro area would be the first area where 
materials could be added to the principal recyclable material 
list due to the proximity to markets and the increase in disposal 
costs over the past three years. Between 1987 and 1989 the 
weighted average price paid for recyclables collected at the curb 
in the Metro area decreased by $24/ton. The Metro area disposal 
costs have increased by $28/ton during this same time period. 
Thus, based on these two factors alone, Metro area recycling 
service providers have experienced a net increase in cash flow of 
only $4/ton from 1987 to 1989 for material picked up at the curb. 

RECOMMENDATION: 

The Department recommends no changes at this time to the principal 
recyclable material list for any of the wastesheds. Principle 
reasons for recommending no changes at this time are: 

1) the Department lacks adequate data at this time on 
incremental collection costs for recycling of plastics, mixed 
waste paper or magazines to be able to determine conclusively 
that these items are "recyclable materials" in any of the 
wastesheds; 

2) information gathered by the Department from programs 
providing collection of plastics or mixed waste paper 
indicate that collection of these items adds substantially to 
the cost of collection for all materials; and 

3) current declines in market prices are only short term 
fluctuations and therefore do not warrant deleting materials 
from the principal recyclable materials lists. 

The Department also recommends no changes in the lists until the 
issue of how a material is determined to be recyclable is resolved 
and appropriate changes are made to the rules and/or statute. 

CONCLUSIONS: 

The principal recyclable material lists served as a good starting 
point for affected persons in each wasteshed to determine the 

A - 7 



recyclable materials at each· location where the opportunity to 
recycle is required. The Department, however, recognizes that 
there are some materials which are not economically recyclable 
which service providers and local governments are willing to 
collect at a cost because the public requests it or it is a 
desirable item to remove from the wastestream. Additionally, 
service providers and local governments are reluctant to stop 
providing recycling collection of materials once they have become 
established as recyclable materials.regardless of cost. 

The statutory definition of recyclable material is beginning to 
play less of a role in determining which materials will be 
recycled in a wasteshed. Most service providers consider 
recycling a cost of doing business and an extremely effective 
public relations tool. Once the Department has developed 
recycling goals and standards and receives authority to enforce 
those goals and standards, the definition of recyclable material 
may no longer be useful. The Department could then designate 
which materials are to be recycled in each wasteshed and provide 
t.echnical assistance to the wastesheds in developing recycling 
programs which will allow them to meet the·goals. The Department 
therefore recommends that changes be made to the rules so that 
other factors, such as attainment of recycling or waste diversion 
goals, can be considered aside from the definition of recyclable 
material when evaluating the principal recyclable material lists 
in the future. The Department will utilize the Solid Waste 
Reduction Advisory committee in developing recycling goals and 
standards and in reviewing how materials are determined to be 
recyclable. 
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Figure 1. Principal Recyclable Materials Lists 

(11) Yamhill wasteshed is all of the area within Yamhill County and all 
of the area within the City, of Willamina. 

(2) Any effected person may appeal to the Commission for the inclusion 
of all or part of a city, county, or local government unit in a wasteshed. 

Principal Recyclable Mate.rial 
340-60-030 (1) The following are identified as the principal 

recyclable materials in the wastesheds as described in Sections (4) through 
(12) of this rule: 

(a) Newspaper; 
(b) Ferrous scrap metal; 
(c) Non-ferrous scrap metal; 
( d) Used motor oil; · 
(e) Corrugated cardboard and kraft paper; 
(f) Aluminum; 
(g) Container glass; 
(h) Hi-grade office paper; 
(i) Tin cans; 
(j) Yard debris 
(2) In addition to the principal recyclable materials listed in 

section (1) of this rule, other materials may be recyglable material at 
specific locations where .the opportunity to recycle is.required. 

(3) The statutory definition of "recyclable material" (ORS 
459.005(15)) determines whether a material is a recyclable material at a 
specific location where the opportunity to recycle is required. 

(4) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (j) of this rule: 

(a) Clackamas wasteshed; 
(b) Multnomah wasteshed; 
(c) Portland'wasteshed; 
(d) Washington wasteshed; 
(e) West Linn wasteshed. 
(5) In the following wastesheds, the principal recyclable materials 

are those listed in subsections l(a) through (i) of this rule: 
(a) Benton and Linn wasteshed; 
(b) Clatsop wasteshed;• ' 
(c) Hood River wasteshed; 
(d) Lane wasteshed; 
(e) Lincoln wasteshed; 
(f) Marion wasteshed; 
(g) Polk wasteshed; 
(h) Umatilla wasteshed; 
(i) Union wasteshed; 
(J) Wasco wasteshed; 
(k) Yamhill wasteshed. 
(6) In the following wastesheds, the princ·ipal recyclable materials are 

those listed in subsections l(a) through (g) of this rule: 
(a) Baker wasteshed; · 
(b) Crook wasteshed; 
(c) Jefferson wasteshed; 
(d) Klamath wasteshed; 
(e) Tillamook wasteshed. 

OAR60 (10/88) - 6 -
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(7) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (h) of this rule: 

(a) Coos wasteshed; 
(b) Deschutes wasteshed; 
(c) Douglas wasteshed; 
(d)' Jackson wasteshed; 
(e) Josephine wasteshed, 
(8) In the following wasteshed, the principal recyclable materials are 

those listed in subsections (l)(a) through (f) of this rule: 
Malheur wasteshed. 

(9) In the following wastesheds, the principal.recyclable materials are 
those listed.in subsections l(a) through (g) and (i) of this rule: 

(a) Columbia wasteshed; 
(b) Milton-Freewater wasteshed. 

(10) In the following wastesheds, the principal recyclable materials 
are those listed in subsections l(a) through (e) of this rule: 

(a) Curry wasteshed; 
(b) Grant wasteshed; 
(c) Harney wasteshed; 

__ (ci) Lake wasteshed. 
(11) In the following wastesheds, the principal recyclable materials are 

those listed in subsections l(a) through (d) of this rule: 
(a) Morrow wasteshed; 
(b) Sherman wasteshed; 
(c) Wallowa wasteshed. 

(12) In the following wastesheds, the principal recyclable materials are 
those listed in subsections (l)(b) through (d) of this rule: 

(a) Gilliam wasteshed; 
(b) ,Wheeler wasteshed. 

(13) (a) The opportunity to recycle shall be provided for each of the 
principal recyclable materials listed in sections (4) through (12) of this 
rule and for other materials which meet the statutory definition of 
recyclable material at specific locations where the opportunity to recycle 
is required. 

(b) The opportunity to recycle is not required for any material which a 
recycling report, approved by the Department, demonstrates does not meet the 
definition of recyclable material for the specific location where the 
opportunity to recycle is required. 

(14) ·Between the time of the identification of the principal 
recyclable materials in these rules and the submittal of the recycling 
reports, the Department will work with affected persons in every wasteshed 
to assist in identifying materials contained on the principal recyclable 
material list which do not meet the statutory definition of recyclable 
material at some locations in the wasteshed where the opportunity to recycle 
is required. 

(15) Any affected person may request the Commission modify the list of 
principal recyclable material identified by the Commission or may request a 
variance under ORS 459.185. 

(16) The Department will at least annually review the principal 
recyclable material lists and will submit any proposed changes to 
the Commission. 

OAR60 (10/88) - 7 -
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

GOVERNOR 

DEQ-46 

REQUEST FOR EQC ACTION 

Meeting Date: January 19, 1989 
Agenda Item: H 

Division: Air Quality 
Section: Asbestos Program 

SUBJECT: 

Asbestos Abatement Program: Rule Amendments 

PURPOSE: 

To adopt amendments to OAR 340-25-450 through 25-465(15) and 
OAR 340-33-010 through 33-100 finalized after public hearings 
in Portland and Eugene Oregon November 16 and 17, 1989 
respectively. The proposed amendments were developed after 
more than a year's administrative experience with the current 
rules and are intended to reduce paper work, increase 
program flexibility and enhance environmental protection. 
The Oregon Asbestos Advisory Board has been actively involved 
throughout the development of these proposed amendments which 
were officially endorsed and submitted to the Environmental 
Quality Commission, on October 20, 1989, requesting 
rulemaking hearing authorization. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Attachment ___A_ 
Attachment _lL 
Attachment _£__ 
Attachment ___Q__ 

Attachment 
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Meeting Date: January 19, 1990 
H Agenda Item: 

Page 2 

Approve Department Recommendation 
Variance Request 
Exception to Rule 

~- Informational Report 
~- Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

The Asbestos Advisory Board on September 13, 1989 recommended 
that EQC authorize rulemaking hearings on the original' 
proposed amendments. Authorization being given 
public hearings were held to receive comments on amendments 
to the asbestos rules. Final amendments will: 

Create a definition of interim storage of asbestos
containing material 

Apply work practices to potentially friable asbestos
containing material 

Provide practical adjustments to asbestos abatement 
project notification and filing rules 

Provide practical adjustments to training and 
certification rules 

Make permanent the temporary rules concerning 
prerequisites for Supervisor Training 

Withdraw proposed amendments creating final air 
clearance sampling requirements for further study. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

__x_ Statutory Authority: ORS 468.893. 468.020 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 
Other: 
Time Constraints: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

As the full-scale supervisor's temporary rules expired 
December 5, 1989 1 the permanent rules should be adopted as 
soon as possible. 



Meeting Date: 
Agenda Item: 
Page 3 

January 19, 1990 
H 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x_ Hearing Officer's Report/Recommendations 
_x_ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 
Other Related Reports/Rules/Statutes: 
Supplemental Background Information· 

Attachment 
Attachment _lL 
Attachment _L_ 
Attachment 
Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The testimony from hearings in Portland and Eugene has been 
summarized in Attachments E and F. The Asbestos Control 
Program has given full consideration to all comments. 

The most significant change in these proposed amendments from 
what went to hearing is the withdrawal of OAR 340-25-
465 (6) ( i) Final Air Clearance Sampling Requirements, which 
received more comment than any other issue. The Program 
intends to refine air clearance sampling procedures to ensure 
a practical and technically accurate rule. 

PROGRAM CONSIDERATIONS: 

The proposed rules will not have significant effect on the 
program's resources or personnel. The rules, in general, 
will reduce paperwork, increase protection of the environment 
and increase program flexibility. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

After due consideration of both written and verbal comments 
collected through the hearing process, the Department 
recommends that the Commission adopt revised amendments to 
OAR Chapter 340 Divisions 25 and 33. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The new amendments to OAR Chapter 340 Divisions 25 and 33 are 
consistent with the Departments program for controlling the 
emission of asbestos fibers into the environment and for 
protecting public health. ·Furthermore, the Department seeks 
to maintain rules compatible with the Oregon Occupational 
Safety and Health Division (OROSHA) as specified in ORS 
468.893. The Department is unaware of conflicts between the 
amended rules and state agency or legislative policies. 



Meeting Date: January 19, 1990 
Agenda Item: H 
Page 4 

ISSUES FOR COMMISSION TO RESOLVE: 

None 

INTENDED FOLLOWUP ACTIONS: 

BEA:r 

01/12/90 submit final rules to EQC for adoption 

01/22/90 File the Rules with the Secretary of state 

01/25/90 Provide Notice of new rules to those on mailing 
lists 

01/26/90 Print amended rules and provide as needed 

Approved: 

Section: 

Division: 

Report Prepared By: Bruce E. Arnold 

Phone: 229-5506 

Date Prepared: January 3, 1990 
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A'.ITACHMENT A 

POLICY 

340-25-450 

OREGON ADMINISTRATIVE RULES 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER 340 DIVISION 25 
ASBESTOS ABATEMENT REQUIREMENTS 

EXCERPTED 
From 

Emission Standards and Procedures 
Requirements for Hazardous Air Containments 

The Commission finds and declares that certain air contaminants for which 
there is no ambient air standard may cause or contribute to an identifiable 
and significant increase in mortality or to an increase in serious 
irreversible or incapacitating reversible illness, and are therefore 
considered to be hazardous air contaminants. Air contaminants currently 
considered to be in this category are asbestos, beryllium, and mercury. 
Additional air contaminants may be added to this category provided that no 
ambient air standard exists for the contaminant, and evidence is presented 
which demonstrates that the particular contaminant may be considered as 
hazardous. It is hereby declared the policy of the Department that the 
standards contained herein and applicable to operators are to be minimum 
standards, and as technology advances, conditions warrant, and Department or 
regional authority rules require or permit, more stringent standards shall 
be applied. 

DEFINITIONS 

340-25-455 

As used in this ·rule, and unless otherwise required by context: 

(1) "Asbestos" means ... the asbestiform varieties of serpentine 
(chrysotile), riebeckite· (crocidolite), cummingtonite-grunerite 
(amosite), anthophyllite, actinolite and tremolite." 

(2) "Asbestos-containing waste material" means any waste which 
contains commercial asbestos and is generated by a source subject 
to the provisions of this subpart, or friable asbestos material 
including, but not limited to, asbestos mill tailings, control 
device asbestos.waste, friable asbestos waste material, asbestos 
abatement project waste, and bags or containers that previously 
contained commercial asbestos. 

(3) "Asbestos abatement project" means any demolition, renovation, 
repair, construction or maintenance activity of any public or 
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private facility that involves the repair, enclosure, 
encapsulation, removal, salvage, handling or disposal of any 
material with the potential of releasing asbestos fibers from 
asbestos-containing material into the air." 

NOTE: An asbestos abatement project is not considered to be a 
source under OAR 340-25-460(2) through (6). Emergency fire 
fighting is not an asbestos abatement project. 

(5) "Asbestos-containing material• means asbestos or any material 
containing [at least] more than 1% asbestos by weight, including 
particulate asbestos material. 

(12) "Commercial asbestos• means any variety of asbestos which is 
produced by extracting asbestos from asbestos ore. 

(13) •commission• means the Environmental Quality Commission. 

(14) "Demolition• means the wrecking or removal of any structural 
member of a facility together with related handling operations. 

(15) "Department• means the Department of Environmental Quality. 

(16) "Director• means the Director of the Department or regional 
authority and authorized deputies or officers. 

(17) "Facility• means all or part of any public or private building, 
structure, installation, equipment, or vehicle or vessel, 
including but not limited to ships. 

(18) "Friable asbestos material• means any asbestos-containing material 
that hand pressure can crumble, pulverize or reduce to powder when 
dry. 11 

(19) "HEPA filter• means a high efficiency particulate air filter 
capable of filtering 0.3 micron particles with 99.97 percent 
efficiency . 

.!1Ql "Interim storage of asbestos containing waste material" means the 
storage of asbestos containing waste material which has been 
placed in a container outside a regulated area until transported 
to an authorized landfill. 

(21) "Hazardous air contaminant" means any air contaminant considered 
by the Department or Commission to cause or contribute to an 
identifiable and significant increase in mortality or to an 
increase in serious irreversible or incapacitating reversible 
illness and for which no ambient air standard exists. 

(25) "Particulate asbestos material" means any finely divided 
particles of asbestos material. 

(26) "Person• means any individual, corporation, association, firm, 
partnership, joint stock company, public and municipal 
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corporation, political sub-division, the state and agency 
thereof, and the federal government and any agency thereof. 

(29) "Regional authority" means any regional air quality control 
authority established under the provisions of ORS 468.505. 

(30) "Renovation• means altering in any way one or more facility 
components. Operations in which load-supporting structural 
members are wrecked or removed are excluded. 

(31) "Small-scale asbestos abatement project• means any asbestos 
abatement project which meets the definition given in OAR 340-33-
020(17). 

i.J..Zl Small scale. short duration maintenance and renovating 
activity• means an activity which meets the definition 
given in OAR 340-33-020(18). 

[(33)] ~ "Structural member" means any load-supporting 
member of a facility, such as beams and load
supporting walls; or any non-supporting member, such 
as ceilings and non-load-supporting walls. 

GENERAL PROVISIONS 

340-25-460 

(1) Applicability. The provisions of these rules shall apply to any 
source which emits air contaminants for which a hazardous air 
contaminant standard is prescribed. Compliance with the 
provisions of these rules shall not relieve the source from 
compliance with other applicable rules of the Oregon 
Administrative Rules, Chapter 340, or with applicable provisions 
of the Oregon Clean Air Implementation Plan. 

(7) Delegation of authority. The Commission may, when any regional 
authority requests and provides evidence demonstrating its 
capability to carry out the provisions of these rules relating to 
hazardous contaminants, authorize and confer jurisdiction within 
its boundary·until such authority and jurisdiction shall be 
withdrawn for cause by the Commission. 

EMISSION STANDARDS AND PROCEDURAL REQUIREMENTS FOR ASBESTOS 

340-25-465 

(4) Asbestos abatement projects. fA11-peFs0ns-inEending-E0-e0ndueo-0< 
previde-feF-Ehe-eendueE-efj Any person who conducts an asbestos 
abatement project shall comply with fEhe -Fequirernen1'.s -seE -fer ER 
inj OAR 340-25-465(5), (6), and (7). The following asbestos 
abatement projects are exempt from these requirements: 
(a) Asbestos abatement conducted in a private residence which is 

occupied by the owner and the owner-occupant performs the 
asbestos abatement. 
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(b) ERem0va1-0E-viRy1-asbeseas-E100F-ei1e-ehae-is-R0e-aeeaehed-by 
asbesEas-eoREaiRiRg-eemenE;-exEeriaP-asbesEos-rooEing 
shiRg1es;-e~eeFi0F-asbese0s-sidiRg;-asbese0s-e0ReaiRiRg 

eemeRe-pipes-aRd-sheees;-aRd-0eheF-maeeFia}s-appF0ved-by-ehe 
DepaFemeRe-pF0vided-ehae-ehe-maeeFia}s-aFe-R0e-eaused-ee 
bee0me-EFiab}e-0F-e0-Fe1ease-asbese0s-EibeFsc--PFeeauei0Rs 
EaKeR-E0-eRSUFe-EhaE·Ehis-e~empei0R-is-maiReaiRed-may-iRe}ude 

bue-aFe-Rae-1imieed-eac-l 

Removal of nonfriable asbestos-containing materials that are 
not shattered. crumbled. pulverized or reduced to dust until 
disposed of in an authorized disposal site. This exemption 
shall end whenever the asbestos containing material becomes 
friable or releases asbestos fibers into the environment. 

EEA) Asbese0s-e0ReaiRiRg-maeeFia}s-aFe-R0e-saRded;-0F-p0we< 
saWR-GF-dFi11edt 

EB) Asbese0s-e0ReaiRiRg-maeeFia1s-aFe-Femaved-iR-ehe-1aFgest 
seeei0Rs-pFaeeieab1e-aRd-eaFeEu11y-10weFed-e0-ehe 
groaRdt 

EG) Asbese0s-e0ReaiRiRg-maeeFia1s-aFe-haRd1ed-eaFeEu11y-ee 
miRimi3e-bFeakage-ehF0ugh0ue-Fem0va1;-haRd1iRg;-aRd 
EFaRSpGFE-E0-aR-aUEh0Fi3ed-dispasa1-siee, 

ED) Asbese0s-e0ReaiRiRg-maeeFia}s-aFe-weeeed-pFi0F-ee 
Fem0va1-aRd-duFiRg-subsequeRe-haRd1iRg;-e0-ehe-e~eeRt 

pFaeeieab1ecj 

(c) Removal of less than fG,5j three square feet or three linear 
feet of friable asbestos-containing material provided that 
the removal of asbestos is not the primary objective and rehe 
EG110wiRg-e0Rdiei0Rs-ape-meecJ methods of removal are in 
compliance with OAR 437 Division 3 "Construction" (29 CFR 
1926 Appendix G to 1926.58). An asbestos abatement project 
shall not be subdivided into smaller sized units in order to 
qualify for this exemption. 

EEA) 'Fhe-geReFaei0R-0E-paFeieu1aee-asbeseas-maeeFia1-is 
miRimi3ed~ 

EB) Na-vaeuumiRg-0F-10ea1-e~hause-veRei1aei0R-aRd 

ea11eeei0R-is-e0Rdueeed-wieh-equipmeRe-haviRg-a 
ea11eeeiaR-eEEieieRey-10weF-ehaR-ehae-0E-a-HEPA-fi1eeF, 

EG) A11-asbeseas-eeReaiRiRg-wasee-maeeFia1s-sha11-be-e1eaRed 
up-usiRg-HEPA-Ei1eeFs-0F-wee-meeh0ds, 

ED) Asbese0s-e0ReaiRiRg-maeeFia}s-is-weeeed-pFi0F-e0-Fem0val 
aRd-duFiRg-subsequeRe-haRd1iRg;-ea-ehe-e~eeRt 

pFaeeieab1ecj 

(d) Removal of asbestos-containing materials which are 
sealed from the atmosphere by a rigid casing, provided 
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that the casing is not broken or otherwise altered such 
that asbestos fibers could be released during removal, 
handling, and transport to an authorized disposal site. 

NOTE; The requirements and jurisdiction of the Department of 
Insurance and Finance, Oregon Occupational Safety and Health Division 
and any other state agency are not affected by these rules. 

(5) Notification Requirements. Written notification of any asbestos 
abatement project shall be provided to the Department on a 
Department form: The notification must be submitted by the 
facility owner or operator or by the contractor in accordance with 
one of the procedures specified in subsection (a) .Q.J; (b), f-oE-te}J 
below except as provided in subsections He}.J .!.£1. ..... H:Etl ill and 
ftgtl ill below. 

(a) Submit the notifications as specified in subsection fd}-ill 
below and the project notification fee to the Department at 
least ten days before beginning any asbestos abatement 
project. 

(A) The project notlfication fee shall be: 

(i) 

(ii) 

(iii) 

(iv) 

Twenty-five dollars ($25) for each small-scale 
asbestos abatement project except for small
scale projects in residential buildings 
described in OAR 340-25-465(5) fdl fil. 

Fifty dollars ($50) for each project greater 
than a small-scale asbestos abatement project 
and less than 260 linear feet or 160 square 
feet. 

Two-hundred dollars ($200) for each project 
greater than 260 linear feet or 160 square 
feet, and less than 2600 linear feet or 1600 
square feet. 

Five hundred dollars ($500) for each project 
greater than 2600 linear feet or 1600 square 
feet. 

(B) Project notification fees shall be payable with the 
completed project notification form. No notification 
will be considered to have occurred until the 
notification fee is submitted. 

(C) Notification of less than ten days is permitted in case 
of an emergency involving protection of life, health or 
property or. after providing prior verbal or written 
notification. where an unscheduled or unexpected event 
creates the opportunity to conduct an asbestos abatement 
project. Notification shall include the information 
contained in 'subsection [ ( d) J ill below, and the date of 
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the contract if.applicable. If original notification is 
provided by phone, written notification and the project 
notification fee shall be submitted within three (3) 
days after the start of the emergency abatement. 

(D) The Department must be notified prior to any changes in 
the scheduled starting or completion dates or other 
substantial changes or the notification will be void. 

(b) For small-scale asbestos abatement projects conducted fae-oae 
faei}ioy;}- at one or more facilities by a single contractor 
or a single facility owner with centrally controlled asbestos 
operations and maintenance the notification may be submitted 
as follows: 

(A) Establish eligibility for use of this notification 
procedure with the. Department prior to use; 

(B) Maintain on file with the Department a general asbestos 
abatement plan. The plan shall contain the information 
specified in subsections [td}j.Ll;l(A) through ftd}j.Ll;l(I) 
below, to the extent possible; 

(C) Provide to the Department a summary report of all small
scale asbestos abatement projects conducted [at the 
facility] in the previous three months by the 15th day 
of the month following the end of the calendar quarter. 
The summary report shall include the information 
specified in subsections f td}J i£l (J) through 
[(d)].Ll;l(M) below for each project, a description of any 
significant variations from the general asbestos 
abatement plan; and a description of asbestos abatement 
projects anticipated for the next quarter; 

.OU. Provide to the Department. upon request, a list of 
·asbestos abatement projects which are scheduled or are 
being conducted at the time of the request. 

fED)l.!.Kl Submit a project notification fee of two-hundred 
dollars per year ($200/year) prior to use of this 
notification procedure and annually thereafter 
while this procedure is in Use. 

fEE)Ji.El Failure to provide payment for use of this 
notification procedure shall void the general 
asbestos abatement plan and each subsequent 
abatement project shall be individually assessed a 
project notification fee. 

fte) FoF-sma}}-sea}e-asbeseos-abaeemeae-pFojeees-eoadueeed-by-a 
eoaoFaeeoF-ae-oae-oF-moFe-faei1ieiesJ,..:laoeifieaeioa-may-be 
sabmissed-as-fo}}ows'l 

EA) EssabHsb -eHgibiHsy-foF -use -of -sbis -pFoeedaFe -wHb -Ebe 
GepaFEraenE-prieF-Ee-aset 
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EB) Maineain-en-fi1e-wieh-ehe-BepaPemene-a-genePa}-aebeeees 
abaeemene-p}an-eeneaining-ehe-infePraaeien-epeeifiee-iR 
eubeeeeiene-E0}tA}-ehPeugh-E0}EG};-ee-ehe-e~eent 
IJGSsihl:et 

EG) PPeviee-ee-ehe-BepaPemene-a-meneh1y-e\iIJ!IllaPy-ef-a11 
ema11-eea1e-pPejeeee-pePfePme0-by-ehe-15eh-0ay-ef-ehe 
fe11ewing-meneh-ine1ueing-ehe-infeFmaeien-epeeifie0-in 
eubeeeeiene-Ee}EH}-ehPeugh-Ee}EM}-be}ew-ane-a 
eeeePipeien-ef-any-eignifieane-vaPiaeiene-fPem-ehe 
genePa1-aebeeeee-abaeemene-p1an-feP-eaeh-pPejeee; 

EB) PPeviee -ea -ehe -BepaPemene; -upen-Pequeee; -a-}i'ee -ef 
aebeeeee-abaeeraene-pPejeeee-whieh-aPe-eeheeu}ee-eP-aPe 
being-eeneueeee-ae-ehe-eime-ef-ehe-Pequesec-ana 

EE) Subraie-a-neeifieaeien-fee-ef-$~5-peP-raeneh}y-e\iIJ!Illary 
prieP-ee-ehe-uee-ef-ehie-neeifieaeien-pPeeeeuPe~ 

EF) Fai}upe-ee-pPeviee-paymene-feP-uee-ef-ehie-neeifieaeieR 
pPeeeeupe-eha}}-veie-ehe-genePa}-aebeeeee-abaeeraene-p}aR 
ane-eaeh-eubeequene-abaeeraene-pPejeee-eha}}-be 
ineivieua11y-aeeeeee0-a-pPejeee-neeifieaeien-fee,J 

fE0}ji£.l The following information shall be provided for each 
notification: 

(A) Name and address of person fineeneing-ee-engage-inj 
conducting asbestos abatement. 

(B) Contractor's Oregon asbestos abatement license number, 
if applicable, and certification number of the 
supervisor for full-scale asbestos abatement or 
certification number of the trained worker for a project 
which does not have a certified supervisor. 

(C) Method of asbestos abatement to be employed. 

(D) Procedures to be employed to insure compliance with OAR 
340-25-465. 

(E) Names, addresses, and phone numbers of waste 
transporters. 

(F) Name and address or location of the waste disposal site 
where the asbestos-containing waste material will be 
deposited. 

(G) Description of asbestos disposal procedure. 

(H) Description of building, structure, facility, 
installation, vehicle, or vessel to be demolished or 
renovated, including address or location where the 
asbestos abatement project is to be accomplished. 
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(I) Facility owner's or operator's name, address and phone 
number. 

(J) Scheduled starting and completion dates of asbestos 
abatement work. 

(K) Description of the asbestos type, approximate asbestos 
content (percent), and location of the asbestos
containing material. 

(L) Amount of asbestos to be abated: linear feet, square 
feet, thickness. 

(M) Any other information requested on the Department form. 

fEe}J.!..Ql No project notification fee shall be assessed for 
asbestos abatement projects conducted in the following 
residential buildings: site-built homes, modular homes 
constructed off site, condominium units, mobile homes, 
and duplexes or other multi-unit residential buildings 
consisting of four units or less. Project notification 
for a full-scale asbestos abatement project, as defined 
in OAR 340-33-020(14), in any of these residential 
buildings shall otherwise be in accordance with 
subsection (5)(a) of this section. Project notification 
for a small-scale asbestos abatement project, as defined 
in OAR 340-33-020(17), in any of these residential 
buildings is not required. 

fEf}Jilll The project notification fees specified in this section 
shall be increased by 50% when an asbestos abatement 
project is commenced without filing of a project 
notification and/or submittal of a notification fee and 
when notification of less than ten days is provided 
under subsection (5)(a) (C) of this section. 

fEg}Jifl The Director may waive part or all of a project 
notification fee. Requests for waiver of fees shall be 
made in writing to the Director, on a case-by-case 
basis, and be based upon financial hardship. Applicants 
for waivers must describe the reason for the request and 
certify financial hardship. 

fEh}J.!gl Pursuant to ORS 468.535, a regional authority may adopt 
project notification fees for asbestos abatement 
projects in different amounts than are set forth in this 
rule. The fees shall be based upon the costs of the 
regional authority in carrying out the delegated 
asbestos program. The regional authority may collect, 
retain, and expend such project notification fees for 
asbestos abatement projects within its jurisdiction. 

(6) Work practices and procedures. The following procedures shall be 
employed during an asbestos abatement project to prevent emissions 
of particulate asbestos material into the ambient air: 

A-8 



(a) Remove fEriab1eJ asbestos-containing materials before any 
wrecking or dismantling that would break up the materials or 
preclude access to the materials for subsequent removal. 
However, fEriab1eJ asbestos-containing materials need not be 
removed before demolition if: 

(A) They are on a facility component that is encased in 
concrete or other similar material; and 

(B) These materials are adequately wetted whenever exposed 
during demolition. 

(b) Adequately wet fEriab1eJ asbestos-containing materials when 
they are being removed. In renovation, maintenance, repair, 
and construction operations, wetting that would unavoidably 
damage equipment is not required if the owner or operator: 

(A) Demonstrates to the Department that wetting would 
unavoidably damage equipment, and 

.!.!U Adequately wraps or encloses any asbestos-containing 
material during handling to avoid releasing fibers. 

Uses a local exhaust ventilation and 
collection system designed and operated to 
capture the particulate asbestos material 
produced by the asbestos abatement project. 

(c) When a facility component covered or coated with fEriab1eJ 
asbestos-containing materials is being taken out of the 
facility as units or in sections: 

(A) Adequately wet any. fEriab1eJ asbestos-containing 
materials exposed during cutting or disjointing 
operation; and 

.(B) Carefully lower the units or sections to ground level, 
not dropping them or throwing them. 

(d) For fEriab1eJ asbestos-containing materials being removed or 
stripped: 

(A) Adequately wet the materials to ensure that they remain 
wet until they are disposed of in accordance with OAR 
340-25-465(13); and 

(B) Carefully lower the materials to the floor, not dropping 
or throwing them; and 

(C) Transport the materials to the ground via dust-tight 
chutes or containers if they have been removed or 
stripped above ground level and were not removed as 
units or in sections. 

(e) If a facility is being demolished under an order of the State 
or a local governmental agency, issued because the facility 
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is structurally unsound and in danger of imminent collapse, 
the requirements of subsections (a), (b), (c), (d), and (f) 
of this section shall not apply, provided that the portion 
of the facility that contains ff~iab1e] asbestos-containing 
materials is adequately wetted during the wrecking operation. 

(f) None of the operations in subsections (a) through (d) of this 
section shall cause any visible emissions. Any local exhaust 
ventilation and collection system or other vacuuming 
equipment used during an asbestos abatement project, shall be 
equipped with a HEPA filter or other filter of equal or 
greater collection efficiency. 

(g) Contractors licensed and workers certified to conduct only 
small-scale asbestos abatement projects under OAR 340-33 may 
use only those work practices and engineering controls 
specified by OAR 437 fAppendi~-83-G-tAsbeseos}-t9/1J/SJ}] 
Division 3 "Construction" (29 CFR 1926 Appendix G 1926.58) 
unless the Department authorizes other methods on a case-by
case basis. 

Small-scale short-duration maintenance or renova-ting 
activities meeting the definition OAR 340-33-020(18) and 
complying with work practices and engineering controls 
specified in Appendix G above may be exem;pted from OAR 437 
Division 3 "Construction• (29 CFR 1926 to 1926.58) paragraphs 
(e)(6). (j)(l(i) and (j)(2)(i) 

(h) The Director may approve, on a case-by-case basis, requests 
to use an alternative to a specific worker or public health 
protection requirement as provided by these rules for an 
asbestos abatement project. The contractor or facility owner 
or operator must submit in advance a written description of 
the alternative procedure which demonstrates to the 
Director's satisfaction that the proposed alternative 
procedure provides worker and public health protection 
equivalent to the protection that would be provided by the 
specific provision, or that such level of protection cannot 
be obtained for the asbestos abatement project. 

(7) Related Work Practices and Controls Work practices and engineering 
controls employed for asbestos abatement projects by contractors 
and/or workers who are not otherwise subject to the requirements 
of the Oregon Department of Insurance and Finance, fAeeident 
P~eveneion-Bivision] Oregon Occupational Safety and Health 
Division shall comply with the subsections of OAR 437 Division 3 
•construction" (29 CFR 1926 Appendix G to 1926.58) which limit the 
release of asbestos-containing material or exposure of other 
persons. As used in this subsection the term employer shall mean 
the operator of the asbestos abatement project and the term 
employee shall mean any other person. 

(13) Work Practices for storage. transport. and disposal of asbestos
containing waste material: The owner or operator of any source 
covered under the provisions of sections (3), (4), (8) or (11) of 
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this rule or any other source of friable asbestos-containing waste 
material shall meet the following standards. 

(a) There shall be no visible emissions to the outside air, 
except as provided in subsection (13) ffe}j .!fl of this 
section, during the collection; processing, including 
incineration; packaging; transporting; or deposition of any 
asbestos-containing waste material which is generated by such 
source . 

..OU. The interim storage of asbestos-containing waste material 
shall protect the waste from dispersal into the environment 
and provide physical security from tampering by unauthorized 
persons. The interim storage of asbestos-containing waste 
material is the sole responsibility of the contractor. owner 
or operator performing the asbestos abatement project. 

ill [-f8>J All asbestos-containing waste material shall be 
wetted and stored and transported to fEhej an 
authorized disposal site in leak-tight containers 
such as two plastic bags each with a minimum. of a 
thickness of 6 mil., or fiber or metal drums . 

.!..!!l-[-Eb}j All asbestos-containing waste material shall be 
disposed of at a disposal site authorized by the 
Department. 

(A) Persons intending to dispose of asbestos-containing waste 
material shall notify the landfill operator of the type and 
volume of the waste material and obtain the approval of the 
landfill operator prior to bringing the waste to the disposal 
site. 

ill [-fG>J 

ill rED>J 

ill fEK}j 

ill rEF>J 

The waste transporter shall immediately notify the 
landfill operator upon arrival of the waste at the 
disposal site. Off-loading of asbestos-containing 
waste material shall be done under the direction 
and supervision of the landfill operator. 

Off-loading of asbestos-containing waste material 
shall occur at the immediate location where the 
waste is to be buried. The waste burial site shall 
be selected in an area of minimal work activity 
that is not subject to future excavation. 

Off-loading of asbestos-containing waste material 
shall be accomplished in a manner that prevents the 
leak-tight transfer containers from rupturing and 
prevents visible emissions to the air. 

Asbestos-containing waste material deposited at a 
disposal site shall be covered with at least 2 
feet of soil or 1 foot of soil plus 1 foot of other 
waste before compacting equipment runs over it but 
not later than the end of the operating day. 
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.!.£:1 Records of disposal at an authorized landfill shall be 
maintained by the source for a minimum of three years and 
shall be made available upon request to the Department. For 
an asbestos abatement project conducted by a contractor 
licensed under OAR 340-33-040, the records shall be retained 
by the licensed contractor. For any other asbestos abatement 
project, the records shall be retained by the facility owner. 

i.!U.f(A}l All asbestos-containing waste material shall be sealed 
into containers labeled with a warning label that 
states: 

DANGER 

Contains Asbestos Fibers 
Avoid Creating Dust 

Cancer and Lung Disease Hazard 
Avoid Breathing Airborne 

Asbestos Fibers 

Alternatively, warning labels specified by the U.S. 
Environmental Protection Agency under 40 CFR 
61.152(b)(l)(iv) (3/10/86) may be used. 

f(e}!.!.fl Rather than meet the requirements of this section, an 
owner or operator may elect to use an alternative 
storage. transport. or disposal method which has 
received prior written approval by the Department fiR 
WFiEiagf. 

(14) Any waste which contains nonfriable asbestos-containing material 
and which is not subject to subsection (13) of this rule shall be 
handled and disposed of using methods that will prevent the 
release of airborne asbestos-containing material. 

(15) Open storage or accumulation of friable asbestos material or 
asbestos-containing waste material is prohibited. 

Editor's Note - This is a reprint of all sections and subsections of Oregon 
Administrative Rules Chapter 340, Division 25, which pertain to asbestos 
abatement. Deleted sections pertain to other asbestos and hazardous air 
pollutant sources. 
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OREGON ADMINISTRATIVE RULES 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER 340 DIVISION 33 
ASBESTOS CERTIFICATION REQUIREMENTS 

ASBESTOS REQUIREMENTS 

340-33-010 AUTHORITY, PTIRPOSE, & SCOPE 

(1) Authority. These rules are promulgated in accordance with and 
under the authority of ORS 468.893. 

(2) Purpose. The purpose of these rules is to provide reasonable 
standards for: 

(a) training and licensing of asbestos abatement project 
contractors, 

(b) training and certification of asbestos abatement project 
supervisors and workers, 

(c) accreditation of providers of training of asbestos 
contractors, supervisors, and workers, 

(d) administration and enforcement of these rules by the 
Department. 

(3) Scope 

(a) OAR 340-33-000 through -100 is applicable to all work, 
including demolition, renovation, repair, construction, or 
maintenance activity of any public or private facility that 
involves the repair, enclosure, encapsulation, removal, 
salvage, handling, or disposal of any material which could 
potentially release asbestos fibers into the air; except as 
provided in (b) and (c) below. 

(b) OAR 340-33-000 through -100 do not apply to an asbestos 
abatement project which is exempt from OAR 340-25-465(4). 

(c) OAR 340-33-010 through -100 do not apply to persons 
performing vehicle brake and clutch maintenance or repair. 

(d) Full-scale asbestos abatement projects are differentiated 
from smaller projects. Small-scale asbestos abatement 
projects as defined by OAR 340-33-020(17) 

(A) where the primary intent is to disturb the asbestos
containing material and prescribed work practices are 
used, and 
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(B) where the primary intent is not to disturb the 
asbestos-containing 
material. 

(e) OAR 340-33-000 through -100 provide training, licensing, and 
certification standards for implementation of OAR 340-25-465, 
Emission Standards and Procedural Requirements for Asbestos. 

340-33-020 DEFINITIONS 

As used in these rules, 

(1) "Accredited" means a provider of asbestos abatement training 
courses is authorized by the Department to off er training courses 
that satisfy requirements for contractor licensing and worke~ 
training. 

(2) "Agent" means an individual who works on an asbestos abatement 
project for a contractor but is not an employe of the contractor. 

(3) "Asbestos" means the asbestiform varieties of serpentine 
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite 
(amosite), anthophyllite, actinolite and tremolite. 

(4) "Asbestos abatement project" means any demolition, renovation, 
repair, construction or maintenance activity of any public or 
private facility that involves the repair, enclosure, 
encapsulation, removal, salvage, handling or disposal of any 
asbestos-containing material with the potential of releasing 
asbestos fibers from asbestos containing material into the air. 

Note: Emergency fire fighting is not an asbestos abatement 
project. 

(5) "Asbestos-containing material" means any material containing more 
than one percent asbestos by weight, including particulate 
asbestos material. 

(6) "Certified" means a worker has met the Department's training, 
experience, and/or quality control requirements and has a current 
certification card. 

(7) 11 Contractor 11 means a person that undertakes for compensation an 
asbestos abatement project for another person. As used in this 
subsection, "compensation" means wages, salaries, commissions and 
any other form of remuneration paid to a person for personal 
services. 

(8) 11 Commission11 means the Envirorunental Quality Commission. 

(9) "Department" means the Department of Environmental Quality. 

(10) "Director" means the Director of the Department of Environmental 
Quality. 

(11) "EPA" means the United States Environmental Protection Agency. 
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(12) "Facility" means all or part of any public or private building, 
structure, installation, equipment, or vehicle or vessel, 
including but not limited to ships. 

(13) "Friable asbestos material" means any asbestos-containing material 
that hand pressure can crumble, pulverize or reduce to powder when 
dry. 

(14) "Full-scale asbestos abatement project" means any removal, 
renovation, encapsulation, repair or maintenance of any asbestos
containing material which could potentially release asbestos 
fibers into the air, and which is not classified as a small-scale 
project as defined by (17) below. 

(15) "Licensed" means a contracting entity has met the Department's 
training, experience, and/or quality control requirements to offer 
and perform asbestos abatement projects and has a current asbestos 
abatement contractor license. 

(16) "Persons" means an individual, public or private corporation, 
nonprofit corporation, association, firm, partnership, joint 
venture, business trust, joint ·stock company, municipal 
corporation, political subdivision, the state and any agency of 
the state or any other entity, public or private, however 
organized. 

(17) "Small-scale asbestos abatement project" means small-scale, short
duration projects as defined by (18) below, and/or removal, 
renovation, encapsulation, repair, or maintenance procedures 
intended to prevent asbestos containing material from releasing 
fibers into the air and which: 

(a) Remove, encapsulate, repair or maintain less than 40 linear 
feet or 80 square feet of asbestos-containing material; 

(b) Do not subdivide an otherwise full-scale asbestos abatement 
project into smaller sized units in order to avoid the 
requirements of these rules; 

(c) Utilize all practical worker isolation techniques and other 
control measures; and 

(d) Do not result in worker exposure to an airborne 
concentration of asbestos in excess of 0.1 fibers per cubic 
centimeter of air calculated as an eight (8) hour time 
weighted average. 

(18) "Small-scale, short-duration renovating and maintenance activity" 
means a task for which the removal of asbestos. is not the primary 
objective of the job, including, but not limited to: 
(a) Removal of small quantities of asbestos-containing 

insulation on pipes; 

(b) Removal of small quantities of asbestos-containing 
insulation on beams or above ceilings; 

A-15 



(c) Replacement of an asbestos-containing gasket on a valve; 

(d) Installation or removal of a small section of drywall; or 

(e) Installation of electrical conduits through or proximate to 
asbestos-containing materials . 

.!.fl No such activity described above shall result in airborne 
asbestos concentrations above 0.1 fibers per cubic centimeter 
of air (calculated as an eight-hour time weighted average) 

Small-scale, rshG~e-da~aE1GRj activities shall be limited to no more than 
40 linear feet or 80 square feet of asbestos containing material. An 
asbestos abatement activity that would otherwise qualify as a full-scale 
abatement project shall not be subdivided into smaller units in order to 
avoid the requirements of these rules. 

(19) "Trained worker" means a person who has successfully completed 
specified training and can demonstrate knowledge of the health and 
safety aspec'ts of working with asbestos. 

(20) "Worker" means an employe or agent of a contractor or facility 
owner or operator. 

r34Q-33-Q1Qf3}j 340-33-030 GENERAL PROVISIONS 

(1) Persons engaged in the removal, encapsulation, repair, or 
enclosure of any asbestos-containing material which has the 
potential of releasing asbestos fibers into the air must be 
licensed or certified, unless exempted by OAR 340-33-010(3). 

(2) An owner or operator of a facility shall not allow any persons 
other than those employees of the facility owner or operator who 
are appropriately certified or a licensed asbestos abatement 
contractor to perform an asbestos abatement project in or on that 
facility. Facility owners and operators are not required to be 
licensed to perform asbestos abatement projects in or on their own 
facilities. 

(3) Any contractor engaged in a full-scale asbestos abatement project 
must be licensed by the Department under the provisions of OAR 
340-33-040. 

(4) Any person acting as the supervisor of any full-scale asbestos 
abatement project must be certified by the Department as a 
Supervisor for Full-Scale Asbestos Abatement under the provisions 
of OAR 340-33-050. 

(5) Any worker engaged in or working on any full-scale asbestos 
abatement project must be certified,by the Department as a Worker 
for Full-Scale Asbestos Abatement under the provisions of OAR 340-
33-050, or as a Supervisor for Full-Scale Asbestos Abatement. 

(6) Any contractor or worker engaged in any small-scale asbestos 
abatement project but not licensed or certified to perform 
full-scale asbestos abatement projects, must be licensed or 
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(7) 

(8) 

fE9)-

illfEl<l)J 

certified by the Department as a Small-Scale Asbestos Abatement 
Contractor or a Worker for Small-Scale Asbestos Abatement, 
respectively under the provisions of OAR 340-33-040 and -050. 

Any provider of training which is intended to satisfy the 
licensing and certification training requirements of these rules 
must be accredited by the Department under the provisions of OAR 
340-33-060. 

Any person licensed, certified, or accredited by the Department 
under the provisions of these rules shall comply with the 
appropriate provisions of OAR 340-25-465 and OAR 340-33-000 
through -100 and maintain a current address on file with the 
Department, or be subject to suspension or revocation of license, 
or certification, or accreditation. 

· .... :'if, 

Asbestes-abatemeat-eeatFaeteFs-aad-weFkeFs-may-perfeFm 
asbestes-abatemeat-pFejeets-witheat-a-lieease-eF-eeFtifieate 
aatil -JaaaaFy-1; -1'>8'>, - -'.l'heFeafteF; -aay-eeatFaeteF -eF -werkeF 
eagaged-ia-aa-asbestes-abatemeat-pFejeet-mast-be-lieeased-eF 
eeFtified-by-the-BepaFtmeat,J 

The Department may accept evidence of violations of these 
rules from representatives of other federal, state, or local 
agencies. 

ilQlfEll}J A regional air pollution authority which has been delegated 
authority under OAR 340-25-460(7) may inspect for and enforce 
against violations of licensing and certification 
regulations. A regional air pollution authority may not 
approve, deny, suspend or revoke a training provider 
accreditatiori, contractor license, or worker certification, 
but may refer violations to the Department and recommend 
denials, suspensions, or revocations. 

fEl2~ Aa-e~teasiea-ef-time-beyead-JaaaaFy-l;-1'>89;-fGF-maadateFy 

eeREraeEor-lieensing;-su~ei=visor-eerEiEieaEion-or-workex 

eeFtifieatiea-may-be-appreved-by-the-Gemmissiea-if'J 

fEa)- Adeqaate-aeeredited-tFaiaiag-as-FeqaiFed-feF-aay-ef-the 
eategeFies-ef-lieeasiag-eF-eeFtifieatiea-is-aet 
available-ia-the-State;-aad-J 

fEb~ '.l'heFe-is-a-pablie-health-eF-weFkeF-daageF-eFeated-dae-te 
iaadeqaate-aambers-ef-apprepFiately-lieeased-eF-eertified 
peFseas-te-preperly-perfeFm-asbestes-abatemeat-aetivities,J 

fEl3)VaFiaaees-frem-these-Fales-may-be-gFaated-by-the-Gemmissiea-aadeF 
GRS -468 ,345 d 
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340-33-040 CONTRACTOR LICENSING 

(1) Contractors may be licensed to perform either of the following 
categories of asbestos abatement projects: 

(a) Full-Scale Asbestos Abatement Contractors: All asbestos 
abatement projects, regardless of project size or duration, 
or 

(b) Small-Scale Asbestos Abatement Contractor: Small-scale 
asbestos abatement projects. 

(2) · Application for licenses shall be submitted on forms prescribed by 
the Department and shall be accompanied by: 

(a) Documentation that the contractor, or contractor's employee 
representative, is certified at the appropriate level by the 
Department: 

(A) Full-scale Asbestos Abatement Contractor license: 
Certified Supervisor for Full-Scale Asbestos Abatement. 

(B) Small-Scale Asbestos Abatement Contractor: Certified 
Worker for Small-Scale Asbestos Abatement. 

(b) Certification that the contractor has read and understands 
the applicable Oregon and federal rules and regulations on 
asbestos abatement and agrees to comply with the rules and 
regulations. 

(c) A list of all certificates or licenses, issued to the 
contractor by any other jurisdiction, that have been 
suspended or revoked during the past one (1) year, and a list 
of any asbestos-related enforcement actions taken against the 
contractor during the past one (1) year. 

(d) List any additional project supervisors for full-scale 
projects and their certification numbers as Supervisors for 
Full-Scale Asbestos Abatement. 

(e) Summary of asbestos abatement projects conducted by the 
contractor during the past 12 months. 

(f) A license application fee. 

(3) The Department will review the application for completeness. If 
the application is incomplete, the Department shall notify the 
applicant in writing of the deficiencies. 

(4) The Department shall deny, in writing, a license to a contractor 
who has not satisfied the license application requirements. 

(5) The Department shall issue a license to the applicant after the 
license is approved. 
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(6) The Department shall grant a license for a period of 12 months. 
Licenses may be extended during Department review of a renewal 
application. 

(7) Renewals: 

(a) License renewals must be applied for in the same manner as is 
required for an initial license. 

(b) For renewal, the contractor or employee representative must 
have completed at least the appropriate annual refresher 
course. 

(c) The complete renewal application shall be submitted no later 
than 60 days prior to the expiration date. 

(8) The Department may suspend or revoke a license if the licensee: 

(a) Fraudulently obtains or attempts to obtain a license. 

(b) Fails at any time to satisfy the qualifications for a license 
or comply with the rules adopted by the Commission. 

(c) Fails to meet any applicable state or federal standard 
relating to asbestos abatement. 

{d) Permits an untrained or uncertified worker to work on an 
asbestos abatement project. 

(e) Employs a worker who fails to comply with applicable state or 
federal rules or regulations relating to asbestos abatement. 

(9) A contractor who has a license revoked may reapply for a license 
after demonstrating to the Department that the cause of the 
revocation has been resolved. 

340-33-050 CERTIFICATION 

(1) Workers on asbestos abatement projects shall be certified at one 
or more of the following levels: 

·(a) Certified Supervisor for Full-Scale Asbestos Abatement. 

(b) Certified Worker for Full-Scale Asbestos Abatement. 

(c) Certified Worker for Small,Scale Asbestos Abatement. 

(2) Application for Certification-General Requirements. 

(a) Applications shall be submitted to the provider of the 
accredited training course within thirty (30) days of 
completion of the course. 

(b) Applications shall be submitted on forms prescribed by the 
Department and shall be accompanied by the certification fee. 
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(3) Application to be a Certified Supervisor for Full-Scale Asbestos 
Abatement shall include: 

(a) Documentation that the applicant has successfully completed 
the Supervisor for Full-Scale Asbestos Abatement level 
training and examination as specified in OAR" 340-33-070 and 
the Department guidance document, and 

(b) Documentation that the applicant has been certified as a 
Worker for Full-Scale Asbestos Abatement and has at least 3 
months of full-scale asbestos abatement experience, including 
time on powered air purifying respirators and experience on 
at least five separate asbestos abatement projects: or 
certified as worker for Full-Scale asbestos abatement and·six 
months of general construction. environmental or maintenance 
supervisory experience demonstrating skills to independently 
plan. organize and direct personnel in conducting an 
asbestos abatement project. The Department shall have the 
authority to determine if any applicant's experience 
satisfies those requirements. rApp1ieaeiGRS·EGr·1ieeases 
submieeed-priGr·EG·Jaauary-1,-1~8~-sha11-aee-be-required-ee 

iae1ade-deeWReREaEiea-eE-eeFEiEieaEiea-as-a-we~*erol 

(4) Application to be a Certified Worker for Asbestos Abatement shall 
include: 

(a) Documentation that the applicant to be a Certified Worker for 
Full-Scale Asbestos Abatement has successfully completed the 
Worker for Full-Scale Asbestos Abatement level training and 
examination as specified in OAR 340-33-070 and the Department 
gui'dance document. 

(b) Documentation that the applicant to be a Certified Worker for 
Small-Scale Asbestos Abatement has successfully completed the 
Worker for Small-Scale Asbestos Abatement level training and 
examination as specified in OAR 340·-33-070 and the Department 
guidance document. 

(5) Training course providers shall issue certification to an 
applicant who has fulfilled the requirements of certification. 

(6) Certification at all levels is valid for a period of twenty-four 
(24) months after the date of issue. 

(7) Renewals 

(a) Certification renewals must be applied for in the same manner 
as application for original certification. 

(b) To gain renewal of certification, a Worker for Full-Scale 
Asbestos Abatement and a Supervisor for Full-Scale Asbestos 
Abatement must complete the appropriate annual refresher 
course no sooner than nine (9) months and no later than 
twelve (12) months after the issuance date of the 
certificate, and again no sooner than three (3) months prior 
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to the expiration date of the certificate. A worker may 
apply in writing to the Department for taking refresher 
training at some other time than as specified by this 
paragraph for reasons of work requirements or hardship. The 
Department shall accept or reject the application in writing. 

(c) To gain renewal of certification, a Worker for Small-Scale 
Asbestos Abatement must comply with the regulations on 
refresher training which are in effect at the time of 
renewal. Completion of an accredited asbestos abatement 
review class may be required if the Environmental Quality 
Commission determines that there is a need to update the 
workers' training in order to meet new or changed 
conditions. 

(8) The Department may suspend or revoke a worker's certificate for 
failure to comply with any state or federal asbestos abatement 
rule or regulation. 

(9) If a certification is revoked, the worker may reapply for another 
initial certification only after twelve (12) months from the 
revocation date. 

(10) A current worker certification card shall be available for 
inspection at each asbestos abatement project site for each worker 
conducting asbestos abatement activities on the site. 

340-33-060 'IllAINING l'ROVIDl'R ALXREDTil\TRN 

(1) General 

(a) Asbestos training courses required for licensing or 
certification under these rules may be provided by any 
person. 

(b) Any training provider offering training in Oregon to satisfy 
these certification and licensing requirements must be 
accredited by the Department. 

(c) Each of the different training courses which are to be used 
to fulfill training requirements shall be individually 
accredited by the Department. 

(d) The training provider must satisfactorily demonstrate through 
application and submission of course agenda, faculty resumes, 
training manuals, examina~ion materials, equipment inventory, 
and performance during on-site course audits by Department 
representatives that the provider meets the minimum 
requirements established by the Department. 

(e) The training course sponsor shall limit each class to a 
maximum of thirty participants unless granted an exception in 
writing by the Department. The student to instructor ratio 
for hands-on training shall be equal to or less than ten to 
one (10:1). To apply for an exception allowing class size to 
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exceed thirty, the course sponsor must submit the following 
information in writing to the Department for evaluation and 
approval prior to expanding the class size. 
(A) The new class size-limit, 

(B) The teaching methods and techniques for training the 
proposed larger class, 

(C) The protocol for conducting the written examination, and 

(D) Justification for a larger class size. 

(f) Course instructors must have academic credentials, 
demonstrated knowledge, prior training, or field experience 
in their respective training roles. 

(g) The Department may require any accredited training provider 
to use examinations developed by the Department in lieu of 
the examinations offered by the training provider. 

~fh~ ~FaiRiRg-pFevideFs-seekiRg-aeeFedieaeieR-feF-eeuFses 

eeRdueeed-siRee-JaRuaFy-1;-1987;-may-apply-feF-aeeFedieaeieR 
ef-ehese-eeuFse-effeFiRgs'as-eheugh-ehey-weFe-applyiRg-feF 
iRieia1-aeeFedieaeieRc--GeReFaeeeFs-aRd-weFkeFs-eFaiRed-by 
efiese-pFevideFs-siRee-JaRUaFy-1;-198t"rnay-be-e1igib1e-ee-USe 
ehis-pFieF-eFaiRiRg-as-saeisfaeeieR-ef-ehe-iRieia1-eFaiRiRg 
FequiFed-by-ehese-1ieeRsiRg-aRd-eeFeifieaeieR-Fu1escj 

filHiH .The Department may require accredited training providers to 
pay a fee equivalent to reasonable travel expenses for one 
Department representative to audit any accredited course 
which is not offered in the State of Oregon for compliance 
with these regulations. This condition shall be an addition 
to the standard accreditation application fee. 

(2) Application for Accreditation. 

(a) Application for accreditation shall be submitted to the 
Department in writing on forms provided by the Department and 
attachments. Such applications shall, as a minimum, contain 
the following information: 

(A) Name, address, telephone number of the firm, 
individual(s), or sponsors conducting the course, 
including the name under which the training provider 
intends to conduct the training. 

(B) The type of course(s) for which approval is requested. 

(C) A detailed course outline showing topics covered and the 
amount of time given to each topic, including the hands
on skill training. 

(D) A copy of the course manual, including all printed 
material to be distributed in the course. 
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(E) A description of teaching methods to be employed, 
including description of audio-visual materials to be 
used. The Department may, at its discretion, request 
that copies of the materials be provided for review. 
Any audio-visual materials provided to the Department 
will be returned to the applicant. 

(F) A description of the hands-on facility to be utilized 
including protocol for instruction, number of students 
to be. accommodated, the number of instructors, and the 
amount of time for hands-on skill training. 

(G) A description of the equipment that will be used during 
both classroom lectures and hands-on training. 

(H) A list of all personnel involved in course preparation 
and presentation and a description of the background, 
special training and qualification of each, as well as 
the subject matter covered by each. 

(I) A copy of each written examination to be given 
including the scoring methodology to be used in grading 
the examination; and a detailed statement about the 
development and validation of the examination. 

(J) A list of the tuition or other fees required. 

(K) A sample of the certificate of completion and 
certification card label. 

(L) A description of the procedures and policies for re
examination of students who do not successfully complete 
the training course examination. 

(M) A list of any states or accrediting systems that approve 
the training course. 

(N) A description of student evaluation methods (other than 
written examination to be used) associated with the 
hands-on skill training, as applicable. 

(0) A description of course evaluation methods used by 
students. 

(P) Any restriction on attendance such as class size, 
language, affiliation, and/or target audience of class. 

(Q) A description of the procedure for issuing replacement 
certification cards to workers who were issued a 
certification card or certification card label by the 
training provider within the previous 12 months and 
whose cards have been lost or destroyed. 

(R) Any additional information or ·documentation as may be 
required by the Department to evaluate the adequacy of 
the application. 
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(S) Accreditation application fee. 

(b) Application for initial training course accreditation and 
course materials shall be submitted to the Department at 
least 45 days prior to the requested approval date. 

(c) Upon approval of an initial or refresher asbestos training 
course, the Department will issue a certificate of 
accreditation. The certificate is valid for one year from 
the date of issuance. 

{d) Application for renewal of accreditation must follow the 
procedures described for the initial accreditation. In 
addition, course instructors must demonstrate that they have 
maintained proficiency in their instructional specialty and 
adult training methods during the twelve (12) months prior to 
renewal. 

(3) Denial, Suspension or Revocation of Certificate of Accreditation. 

(4) 

The Director may deny, revoke or suspend an application or current 
accreditation upon finding of sufficient cause. Applicants and 
certificate holders shall also be advised of the duration of 
suspension or revocation and any conditions that must be met 
before certificate reinstatement. Applicants shall have the 
right to appeal the Director's determination through an 
administrative hearing in accordance with the provisions of OAR 
Chapter 340 Division 11. The following may be considered grounds 
for.denial, revocation or suspension: 

(a) False statements in the application, omission of required 
documentation or the omission of information. 

(b) Failure to provide or maintain the standards of training 
required by these regulations. 

(c) Failure to provide minimum instruction required by these 
regulations. 

{d) Failure to report to the Department any change in staff or 
program which substantially deviates from the information 
contained in the application. 

(e) Failure to comply with the administrative tasks and any other 
requirement of these regulations. 

Training Provider Administrative Tasks. 
providers shall perform the following as 
accreditation: 

Accredited training 
a condition of 

(a) Administer the training course examination only to those 
students who successfully complete the training course. 

(b) Issue a numbered certificate to each students who 
successfully passes the training course examination. Each 
certificate shall include the name of the student, name of 
the course completed, the dates of the course and the 
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examination, name of the training provider, a unique 
certificate number, and a statement that the student passed 
the examination. 

(c) Issue a photo identification card to each student seeking 
initial or renewal certification who successfully completes 
the training course examination and meets all other 
requirements for certification. The photo identification 
card shall meet the Department specifications. 

(d) Place a label on the back of the photo identification card of 
each student who successfully completes a refresher training 
course and examination as required to maintain 
certification. The label shall meet Department 
specifications. 

(e) Provide to the Department within ten (10) calendar days of 
the conclusion of each course offering the name, address, 
telephone number, Social Security Number, course title and 
dates given, attendance record, exam scores, and course 
evaluation form of each student attending the course and the 
certification number, certification fee, and a photograph for 
each student certified. Record of the information shall be 
retained by the training provider for a period of three (3) 
years. 

(f) Obtain advance approval from the Department for any changes 
in the course instructional staff, content, training aids 
used, facility utilized or other matters which would alter 
the instruction from that described in the approval 
application. 

(g) Utilize and distribute as part of the course information or 
training aides furnished by the Department. 

(h) ~Noeify-ehe-Beparemene-in-wrieing-ae-}eaae-one-week-before-a 

eraining-eourae-ia-aehedu}ed-eo-begin,--the-noeifieaeion-muat 
ine}ude-ehe-daee;-eime-and-addreaa-where-ehe-eraining-wi}}-be 
eondueeed,3 Provide the Department with a monthly class 
schedule at least one week before the schedule begins. 
Notification shall include time and location of each course. 
Training providers shall promptly notify the Department 
within three day~ whenever any unscheduled class is given. 

(i) Establish and maintain course records and documents relating 
to course accreditation application. Accredited training 
providers shall make records and documents available to the 
Department upon request. Training providers whose principle 
place o.f business is outside of the State of Oregon shall 
provide .a copy of such records or documents within ten (10) 
business days of receipt of such a written request from the 
Department. 

(h) Notify the Department prior to issuing a replacement 
certification card. 
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(i) Accredited training providers must have their current 
accreditation certificates at the location where they are 
conducting training. 

340-33-070 GENERAL TRAINING STANDARDS 

(1) Courses of instruction required for certification shall be 
specific for each of the certificate categories and shall be in 
accordance with Department guidelines. The topics or subjects of 
instruction which a person must receive to meet the training 
requirements must be presented through a combination of lectures, 
demonstrations, and hands-on practice. 

(2) Courses requiring hands-on training must be presented in an 
environment suitable to permit participants to have actual 
experience performing tasks associated with asbestos abatement. 
Demonstrations not involving individual participation shall not 
substitute for hands-on training. 

(3) Persons seeking certification as a Supervisor for Full-Scale 
Asbestos Abatement shall successfully complete an accredited 
training course of at least four days as outlined in the DEQ 
Asbestos Training Guidance Document. The training course shall 
include lectures, demonstrations, at least six hours of hand~-on 
training, individual respirator fit.testing, course review, and a 
written examination consisting of multiple choice questions. 
Successful completion of the training shall be demonstrated by 
achieving a passing score on the examination, course attendance, 
and full participation in the hands-on training. 

(4) Any person seeking certification as a Worker for Full-Scale 
Asbestos Abatement shall successfully complete an accredited 
training course of at least three days duration as outlined in the 
DEQ Asbestos Training Guidance Document. The training course 
shall include lectures, demonstrations, at least six hours of 
actual hands-on training, individual respirator fit testing, 
course review, and an examination of multiple choice questions. 
Successful completion of the course shall be demonstrated by 
achieving a passing score on the examination, course attendance, 
and full participation in the hands-on training. The course shall 
adequately address the following topics: 

(5) Any person.seeking certification as a Worker for Small-Scale 
Asbestos Abatement shall complete at least a two day approved 
training course as outlined in the DEQ Asbestos Training Guidance 
Document. The small-scale asbestos abatement worker course shall 
include lectures, demonstrations, at least six hours of hands-on 
training, individual respirator fit testing, course review, and an 
examination of multiple choice questions. Successful completion 
of the course shall be demonstrated by achieving a passing score 
on the examination, course attendance, and full participation in 
the hands-on training. 

(6) Refresher training shall be at least one day duration for 
Certified Supervisors and Workers for Full-Scale Asbestos 
Abatement and at least three hours duration for Certified Workers 
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for Small-Scale Asbestos Abatement. The refresher courses shall 
include a review of key areas of initial training, updates, and an 
examination of multiple choice questions as outlined in the DEQ 
Asbestos Training Guidance Document. Successful completion of the 
course shall be demons.trated by achieving a passing score on the 
examination, course attendance, and full participation in any 
hands-on training. 

(7) One training day shall consist of at least seven hours of actual 
classroom instruction and hands-on practice. 

340-33-080 PRIOR TRAINING 

Successful completion of an initial training course faeel accredited by ~ 
governmental agency other than the Department may be used to satisfy the 
training and examination requirements of OAR 340-33-050 and OAR 340-33-060 
provided that all of the following conditions are met. 

(1) The Department determines that the course and examination 
requirements are equivalent to or exceed the requirements of OAR 
340-33-050 and 340-33-060 and the asbestos training guidance 
document, for the level of certification sought. State and local 
requirements may vary. 

(2) f1f-ehe-eraiaiag-was-eemp1eeed-prier-ee-Jaaaary-1;-1gS];-ehe 
app1ieaae-mase-demeaseraee-ee-ehe-Beparemeae-ehae-addieieaal 
experieaee-saffieieae-ee-maiaeaia-kaew1edge.-aad-ski11s-ia-asbesees 
abaeemeae-has-beea-ebeaiaed-ia-ehe-iaeerim,J For an applicant to 
qualify for a refresher course and certification. prior training 
must have occurred within two years of the application to the 
Department. Applicants must be in good standing in all states 
where they are certified. 

ill The applicant who has received recognition from the Department for 
alter~ate initial training successfully completes an Oregon 
accredited refresher course and refresher course examination for 
the level of certification sought. 

340-33-090 RECIPROCITY 

The Department may develop agreements with other jurisdictions for the 
purposes of establishing reciprocity in training, licensing, and/or 
certification if the Department finds that the training, licensing and/or 
certification standards of the other jurisdiction are at least as stringent 
as those required by these rules. 
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(c) Training Provider Accreditation 

(d) Asbestos Abatement Project Notifications 

(2) Contractors shall pay a non-refundable license application fee of: 

(a) Three hundred dollars ($300) for a one year Full-Scale 
Asbestos Abatement Contractor license. 

(b) Two hundred dollars ($200) for a one year Small-Scale 
Asbestos Abatement Contractor license. 

(3) Workers shall pay a non-refundable certification fee of: 

(a) One hundred 'dollars ($100) for a two year certification as a 
certified Supervisor for Full-Scale Asbestos Abatement. 

(b) Eighty dollars ($80) for a two year certification as a 
Certified Worker for Full-Scale Asbestos Abatement. 

(c) Fifty dollars ($50) for a two year certification as a 
Certified Worker for Small-Scale Asbestos Abatement. 

(4) Training Providers shall pay a non-refundable accreditation 
application fee of: 

(a) One thousand dollars ($1000) for a one year accreditation to 
provide a course for training supervisors on Full-Scale 
projects. 

(b) Eight hundred dollars ($800) for a one year accreditation to 
provide a course for training workers on Full-Scale projects. 

(c) Five hundred dollars ($500) for a one year accreditation to 
provide a course for training workers on Small-Scale 
projects. 

(d) Two hundred and fifty dollars ($250) for a one year 
accreditation to provide a course for refresher training for 
any level of certification. 

(5) Requests for waiver of fees shall be made in writing to the 
Director, on a case-by-case basis, and be based upon financial 
hardship. Applicants for waivers must describe the reason for the 
request and certify financial hardship. The Director may waive 
part or all of a fee. 

Note: The requirements and jurisdiction of the Department of Insurance 
and Finance, Accident Prevention Division and any other state agency 
are not affected by these rules. 

(Adopted May 17, 1987; effective January 1, 1989) 

ASB\AH342 
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ATTACHMENT B 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(2), this statement provides information on the 
intended action to amend rules. 

Legal Authority 

1. Oregon Revised Statute 468.020 requires the Commission to adopt rules 
and standards as necessary to perform its vested functions. 

2. Oregon Revised Statute 468.893 allows the Commission to establish 
standards and procedures for asbestos training providers and abatement 
workers, determine procedures for abatement project notification, and 
to establish asbestos abatement, handling and disposal work 
practice standards. 

Need for the Rule 

The proposed amendments are the result of a long-term effort to delete 
outdated or irrelevant regulations, render procedures more efficient and 
practical, respond to current industrial practices, and generally fine
tune the Department's asbestos regulations. 

Principal Documents Relied Upon 

ORS 468.020, 468.893 

- OAR 340-25-465, Hazardous Air Contaminant Rules for Asbestos 

OAR 340-33-010 et seq., Asbestos Licensing and Certification Requirements 

Land Use Compatibility Statement 

The Department has concluded that the proposed rules do not appear to 
affect land use, and will be consistent with Statewide Planning Goals and 
Guidelines. 

ASB\AR13541 

B-1 



ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

Proposed rule amendments fall into three categories: 1) Housekeeping changes 
that have no fiscal impact, 2) procedural changes that economically impact 
the regulated community, and 3) changes in standards or requirements that 
economically impact the regulated community. 

1) Housekeeping Amendments 

The Department has projected no fiscal impact for the following 
rule amendments: 

OAR 340-33-030(9) & (12) -' Repeal of sections c:reating special licensing or .... 
certification provisions until January 1, 1989, a deadline that has already 
passed. 

OAR 340-33-030(13) Repeal of section that repeats variance authority 
already contained in ORS 468.345. 

OAR 340-33-060(l)(h) - Repeal of accreditation grandfathering provision for 
asbestos training courses taught since January 1, 1987. The Department has 
received only one request under this provision, and no other requests are 
expected in the future. 

2) Procedural Amendments 

OAR 340-25-46S(S)(a)(c) - Allows asbestos abatement projects to commence 
without prior notification when unexpected event creates opportunity to 
work. This amendment is expected to allow an economic savings to facilities 
able to perform abatement projects only under certain circumstances (ie: 
production line down time). The Department is not able to quantify the 
savings. 

OAR 340-25-46S(S)(b) - Deletion of more costly month to month project 
notification option, amendment allowing single owner/operator of centrally 
controlled facilities to file one notice for multiple abatement projects. 
These amendments also represent a currently unquantifiable savings to 
persons performing asbestos abatement projects by decreasing the amount of 
notification fees to be paid. 

OAR 340-33-050(3)(b) - Amendment allowing persons with six months 
experience as maintenance or construction supervisors and full-scale worker 
certification to take supervisor's training course. This amendment allows 
economic savings to the regulated community by allowing the previous 
prerequisite of hands-on training, and by also allowing supervisory 
experience to quality for the supervisors training course. 
OAR 340-33-060(4)(h) - Amendment requiring a written monthly training 
schedule instead of written notice one week before each class. This 
amendment helps trainers plan their courses in advance and thereby reduce 
training course marketing costs. 
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OAR 340-33-080 - Limits transferability of out-of-state asbestos training to 
training received within two years of application with the Department. The 
Department projects no fiscal impact. 

Amendments to Standards and Requirements 

OAR 340-25-455(20) - New definition of "interim storage of asbestos
containing waste material". This amendment will economically impact the 
regulated community by requiring prevention of asbestos dispersal physical 
tampering. The costs associated with these requirements are unknown 
because they may be achieved in a number of ways. This amendment should 
also help to prevent cleanup costs associated with accidental contamination 
between the source and the disposal site. 

OAR 340-25-465(4)(b) & (6) - Amendmen~s clarify that normally nonfriable 
materials can be made friable, and as a result hazardous, by certain work 
practices. These amendments could increase costs to contractors removing Or 
disturbing asbestos-containing materials in a manner that makes them 
friable, and subject to further regulation. Cost increases would be offset 
by current OROSHA regulations fbr worker protection. 

ASB\AR1355 
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ATTACHMENT D 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
·PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

Amendments to Asbestos Work Practice and Training Rules 
NOTICE OF PUBLIC HEARING 

Hearing Date: 
Comments Due: 

November 16 & 17, 1989 
December 1, 1989 

All persons performing asbestos abatement projects, and 
asbestos training providers. 

The Department of Environmental Quality is proposing to amend OAR 
340-25-455(20); :25-455(4), (5) and (6); -33-030(9), (12) and (13); 
-33-060(l)(h), (4)(g); and -33-080 

Proposed amendments would: 

add a definition of interim storage of asbestos containing 
material 

apply existing work practices to potentially friable asbestos 
containing material 

make practical adjustments to asbestos abatement project 
notification and filing rules 

require air clearance monitoring upon completion of abatement 
projects 

make practical adjustments to training and certification rules 

make permanent existing temporary rules on prerequisites for 
supervisor training 

Copies of the complete proposed rule package may be obtained from the 
Air Quality Division in Portland 811 S.W. Sixth Avenue or the 
regional office nearest you. For further information contact 
Bruce Arnold at 229-5506. 

A public hearing will be held before a hearings officer at: 

Department of Environmental 
Quality, Conference Room 4 
811 SW 6th Ave., Portland, OR 
November 16, 1989 
2:00 pm to 5:00 pm 

FOR FURTHER INFORMATION: 

Harris Hall, Lane Co. Cour~house 

125 E 8th St., Eugene, OR 
November 17, 1989 
1:00 pm to 4:00 pm 

D-1 

811 S.W.6thAvenue 
Portland, OA 97204 Coniact the person or d1v1s1on 1dentit1ed 1n the puo11c notice by calling 229-5696 1n the PoruarCI area. To avo1C1 long 

a1stance cnarges from other parts at tne state. call 1-600-~52-.J.011. _ 
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WAT IS THE 
NEXT STEP: 

ASB\AR1340 

Oral and written comments will be accepted at the public hearing. 
IJritten comments may be sent to the DEQ, but must be received by no 
later than December l, 1989. 

After public hearing the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, .or decline to act. 
The Commission's deliberation should come January 11, 1990 as part of 
the agenda of a regularly scheduled Commission meeting. 

A Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 
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ATTACHMENT E 

MEMORANDUM 

TO: Environmental Quality Commission 

FROM: Bruce Arnold, Hearings Officer (Certification Coordinator) 

DATE: December 15, 1989 

SUBJECT: Hearings Officer Report 

Hearings Officer's Report on th.e Department's proposal to amend OAR 340 -
25-455 (20); 25-455 (4), (5) and (6); OAR 340-33-030 (9), (12), and (13); 
33-060 (1) (h), (4) (a); and 33-080. 

The Department of Environmental Quality held two rule hearings one in 
Portland and Eugene, Oregon at the times and places announced in the 
Secretary of State's Bulletin, The Oregonian, Eugene Register Guard, Eastern 
Oregonian and Daily Journal of Corninerce. Sixteen persons attended the 
Portland hearing, four testifying; twenty'four persons attended the Eugene 
hearing, two testifying. Eighteen separate pieces of written testimony were 
also received and are listed at the end of this report. 

By far, the newly proposed rules for final air clearance sampling OAR 340-
25-465 (6) (i) drew the greatest number of comments.· These can be reduced 
to several categories. Several commentors objected to the proposed rules on 
an economic basis arguing it was a big expense for schools; Bill Candee of 
Cascade Insulation stated that the air clearance sampling costs would be 
exorbitant for small jobs in central and eastern Oregon. He also suggested 
changes to reduce the burden on small projects. Another group of 
commentors generally approved the concept of final air clearance sampling 
but offered various amendments. Rene Garrett told listeners consideration 
should be given when it was physically (scientifically) impossible to get a 
clearance result due to high levels of air contamination such as in paper 
mills or when other factors made air clearance sampling unfeasible. 
Ms. Kelly Champion of Hall-Kimbrell Environmental also said air sampling 
volumes should be less than ten (10) liters per minute according to the 
Asbestos Hazard Emergency Response Act (AHERA) standards. The last group of 
testifiers also accepted the concept of clearance air sampling but suggested 
that any such program should be constructed in accordance with other pre
existing governmental regulations in particular federal (AHERA). It was 
also noted that AHERA air sampling standards have been adopted by several 
large cities including New York and Chicago. Ron Petty of PBS said that the 
Department must prepare detailed guidelines to ensure consistent sampling 
and laboratory results among all laboratories. 
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Amendments proposed for OAR 340-25-465 (4),(5), and (6) also elicited wide 
comment. OAR 340-25-465 (4) attempts to create a clear understanding as to 
when nonfriable asbestos containing materials are no longer exempt from the 
rules. Opposition to the proposed amendments was from both Lane Regional 
Air Pollution Authority and Armstrong Industries, the first expressing 
satisfaction with the old rule and the latter saying the proposed rules 
will have an unnecessary economic impact on the floor covering industry. 
Armstrong felt that the use of the word "broken" as used in the proposed 
regulation anticipated the use of that word in NESHAP regulations and was 
not therefore properly defined and should not be used. If the word "broken" 
is used the Department must create extensive guidelines necessary to ensure 
compliance by floor covers and small scale asbestos removers. 

Armstrong also suggested the use of AHERA definition of friable materials to 
avoid negative economic impacts on the construction trades. 

Mark Morford writing for the law firm o.f Stoel Rives Boley Jones and Grey 
commented that it is not clear why the rule is being changed and believes 
the changes are so vague contractors and building owners will liberally 
interpret the exemption, inviting a cavalier approach to the regulation. 

OAR 25-465 (5) includes amendments creating a non-refundable filing fee, 
simplifies notification procedures for single contractors and single 
facilities and allows for notification of less than ten days when unexpected 
events create an opportunity to remove asbestos. Generally commentors did 
not have objection with the current language requiring ten day notification 
of abatement projects, some thought the amendments allowing removal upon 
unexpected events were retrogressive and invited abuse. Lane Regional 4ir 
Pollution Authority suggested amendments requiring prior verbal or written 
notification when an unscheduled event occurs. No-one objected to the 
simplification of the notification system for single contractors or 
facility owners. The Department received information from the Attorney 
General that a non-refundable fee was not currently within the Department's 
authority. 

OAR 25-465 (6) was amended to include nonfriable asbestos-containing 
material under the work practices and procedures applied to friable 
materials whenever nonfriable materials were broken. Mr. Morford commented 
that the limited definition set forth in OAR 25-465 (6) for asbestos
containing material may be unnecessary and may create confusion with the 
definition of asbestos containing material in OAR 340-25-455 (2) and submits 
alternate language, namely the definition in OAR 340-25-455 (2) "asbestos
containing materials" for use throughout the rules. Armstrong Industries 
echoed these concerns especially concerning vinyl sheet floor coverings and 
also suggested an alternative restricting the work practices to non-friable 
materials, which had been transformed to friable materials by improper 
practices. 

OAR 340-25-465 (13)(b) was amended to create requirementk for the interim 
storage of asbestos-containing waste material. Mr. Morford agreed with 
this concept, but questioned who was actually responsible for the safe 
storage of the material. He felt that the responsible party is 
inadequately designated in OAR 340-25-465 (13) and that sentence in OAR 
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(13)(b) declaring the interim storage of asbestos-containing waste material 
is the sole responsibility of those responsible for the abatement project is 
misleading and should be deleted. 

Lastly the Department received a few comments concerning amendments to OAR 
340-33-010 thru 33-100 that the Department should not reduce the experience 
requirements for full scale asbestos supervisors by allowing persons with 
six months construction or maintenance experience and workers card to 
qualify for the supervisors course. 

The full text of the written comments and audio cassette of the hearings are 
available 'for examination. 

Written Testimony Received 
by the Department 
December 1, 1989 

Entity 

Archdiocese of Portland 
in Oregon 

Associated Floor Coverings 
Contractors 

Armstrong World, Industries, Inc. 

Cascade Insulation, Inc. 

Department of Insurance and 
Finance, OR OSHA 

Environmental Consulting 
Services, Inc 

Lake Oswego Insulation Co. 

Lane Council of Governments 

Lane Regional Air Pollution 
Authority 

National Roofing Contractors 
Association 

Signatory 

Donavon E. Nissly, LEA Designate 

Jerry Van Scoy, Executive Director 

Michael I. Otchet, Associate 
Counsel Product Defense 
Litigation 

Bill Candee, President 

Mark Noll, Occupational 
Health Consultant 

Sheila Monroe, Technical Director 

John Mayer, President 

JoAnn McCauley, Information 
Coordinator 

Donald R. Arkell, Director 

Carl Good, Director 
Membership Development 
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Oregon Remodelers Association 

Professional Environmental 
Associates 

Roseburg Forest Products Co. 

Roseburg Public Schools 

Stoel, Rives, Boley Jones & Grey 
Attorneys at Law 

Westinghouse Environmental and· 
Geotechnical Services Inc. 

Weyerhauser Paper Company 

W.L. Thomas, Inc. 

ASB\AH327 

James Breitbart, Executive 
Director 

Jim Chartier, V.P. General 
Manager 

Jose Phillips, Corporate Safety 
and IH Supervisor 

Steve Chaney, Director of Physical 
Plant Services 

Mark Morford 

Carl C. Allen, Supervisor, 
Solids Laboratory 

Dick Gimby Asbestos Coordinator 

Lester Pluard, V.P 
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Response to ColDlllents Received on 
Proposed Amendments to Asbestos Regulations 

ATTACHMENT F 

The Asbestos Program is unable to respond to some comments that are beyond 
the scope of the proposed rule changes. All comments received have been 
reviewed and may be considered in subsequent rule revisions. 

OAR 340-25-455 (31) Definition of small scale asbestos abatement project 

COMMENTS: 

To achieve consistency with OAR 340, division 33, and Oregon Occupational 
Safety and Health Division (OROSHA) add definition of "small scale short 
duration maintenance and renovating activity". 

RESPONSE: 

The Department agrees that this language should be added for consistency. 
This change is housekeeping in nature. 

OAR 340-25-465 (4)(b) Exemption for nonfriable materials 

COMMENTS: 

The Department has received comments that the proposed exemption for 
nonfriable materials is too vague and will lead to inconsistent 
interpretations and enforcement. Specifically, commenters were concerned 
that the word "broken" is not well enough defined, and would require further 
administrative interpretation. For example, how many broken floor tiles at a 
removal site would end the nonfriable materials exemption ? 
One individual recommended inclusion of "significantly" before the word 
broken, to allow for minimal breakage. 

Commenters requested that the Department adopt EPA's Asbestos Containing 
Materials in Schools Rule (40 CFR 763.83): "Friable ... means that the 
material, when dry, may be crumbled, pulverized or reduced to powder by hand 
pressure, and includes previously nonfriable materials after such previously 
nonfriable material becomes damaged to the extent that when dry it may be 
crumbled, pulverized or reduced to powder by hand pressure." 

The proposed exemption was criticized for being inconsistent with EPA's 
rules governing abatement in schools (AHERA). A product could be exempt 
under AHERA but regulated under the Department's proposal. 

Representatives of building owners and contractors questioned why the 
Department proposes to eliminate work practice requirements listed under the 
exemption for nonfriable materials. 
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Others were concerned that the proposed nonfriable exemption would subject 
all asbestos-containing materials at a demolition site to treatment and 
disposal as friable waste materials. 

RESPONSE: 

The Department agrees that the word "broken" in the proposed exemption for 
nonfriable materials could cause confusion. However, we still believe it 
necessary to end the exemption when nonfriable materials are disturbed in a 
way that will cause significant breakage and potential fiber release. To 
convey this concept, we have replaced the word 11broken11 with 11 shattered". 
It is our intent to fully regulate disturbances of nonfriable asbestos 
materials when there is potential for fiber release. 

The Department rejects the AHERA definition of materials to be regulated as 
friable because it relies on the concept of friability after materials have 
already been disturbed. While nonfriable materials may have been broken 
into many pieces, causing potential fiber release, they still may be 
resistant to crumbling by hand pressure. It is also doubtful whether 
nonfriable materials already reduced to dust by inappropriate work 
practices could be further crumbled or reduced to powder by hand pressure. 
Relating the nonfriable materials exemption to permissible exposure limits 
is unacceptable for similar reasons. Significant fiber releases could 
already have occurred by the time a contractor determines violation of 
permissible exposure limits. 

While the Department agrees that consistent state ·and federal regulations 
are less confusing to the regulated community, we believe that the public 
health and environment will be better protected by a more stringent 
definition of exempt nonfriable materials. 

Specific work practice requirements were eliminated from the section 
exempting nonfriable materials to avoid limiting the methods for removal of 
nonfriable materials. The Department will continue to provide guidance on 
these methods, and any other methods identified as effective. 

Finally, asbestos-containing building materials are subject to regulation 
under existing Oregon Administrative Rules if building demolition can cause 
the release of asbestos fibers. Once removed, nonfriable building materials 
can be disposed of as demolition waste. 

OAR 340-25-465 (4) (c) Allows removal of less than t.hree square 
feet of friable asbestos-containing 
material without worker certification or 
contractor's license when removal is not 
primary objective. 

COMMENTS: 

The reference in this section to 29 CFR 1926, Appendix G to 1926.58, Oregon 
OSHA small scale short duration work practices, should be included verbatim 
instead of referenced. 
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RESPONSE: 

The Department and Oregon OSHA work closely to regulate the asbestos 
abatement industry. Oregon asbestos abatement workers are trained to comply 
with both DEQ and OROSHA regulations. Because Appendix G to 1926.58 is 
readily available from either agency, and full inclusion would considerably 
lengthen DEQ regulations, we believe that a reference to this section is 
sufficient. The Department plans to include relevant OROSHA regulations in 
information packets to be sent to small scale .abatement contractors. 

OAR 340-25-465 (4) Creates nonrefundable $75 filing fee for 
asbestos project notifications. 

RESPONSE: 

The Department has deleted this proposal on the advise of the Attorney 
General's office which has stated that it is not currently within the 
Department's authority to create a nonrefundable portion of the existing 
filing fee. 

OAR 340-25-465 (5}(a)(C) Allows less than 10 day notice of 
abatement project where unexpected 
opportunities arise. 

COMMENTS: 

This proposal should be amended to require prior verbal or written 
notification of the Department to assure legitimate use of the exemption, 
and some advance notice for inspections. 

The Department also received a comment that allowing less than 10 days 
notice would work against the goal of requiring owners and contractors to 
anticipate asbestos before beginning work. The condition of unscheduled or 
unanticipated opportunity is too vague. 

RESPONSE: 

The Department agrees that an amendment requiring prior notification is 
necessary and has included the suggested language. 

The goal of this proposal is to facilitate necessary abatement projects 
where normal conditions (eg: production line operation) would otherwise 
prevent them. The Department plans to consider such requests on a case by 
case basis, the same way it now considers emergency waivers. Persons 
applying for the 10 day waiver will be required to demonstrate opportunity 
created by an unexpected event, not merely that asbestos was present where 
it was not expected. 
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OAR 340-25-465 (5)(b) 

COMMENTS: 

Allows one notification for small scale 
projects conducted by contractor at one 
or more facilities. 

To clarify that this notification applies to multiple facilities, add "at 
one or more facilities" after the word 11 conducted". 

RESPONSE: 

The Department agrees that this amendment helps to clarify its intent, and 
has included the suggested language. 

OAR 340-25-465 (6) Creates limited definition of "asbestos 
containing material" regulated under this 
section to include nonfriable materials that 
are broken, crumbled, pulverized or reduced to 
dust by work practices. 

COMMENTS: 

The proposed limited definition is not consistent with the existing 
definition of asbestos-containing materials, and it creates an inference 
that nonfriable asbestos-containing materials are not covered by other 
portions of the regulation. The intent of the proposed revision can be 
accomplished by relying on the general definition of asbestos-containing 
materials and the limited exception for nonfriable materials. 

RESPONSE: 

The Department agrees that the suggested amendments will achieve its 
intended purpose more effectively. The words "friable asbestos materials" 
have been replaced with the previously defined "asbestos-containing 
materials". The limited definition of "asbestos-containing materials" has 
been deleted. 

OAR 340-25-465 (6)(i) Final air clearance sampling requirements. 

Because of several unresolved technical issues, and significant alterations 
from the first draft, the Department plans to hold an additional hearing on 
air clearance sampling requirements in February 1990, and proceed to 
adoption as soon as technical issues concerning this proposed amendment have 
been resolved. 

OAR 340-25-465 (6)(g) Incorporates reference to OROSHA standard. 
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COMMENTS: 

OROSHA suggested a revision to this section to explain that small-scale 
licensed contractors or small-scale certified workers would need to comply 
with all of OROSHA's construction asbestos rules, unless they can exempt 
themselves from certain sections of the rule by performing a small-scale, 
short-duration renovating or maintenance activity. 

RESPONSE: 

This suggestion would increase compatibility between DEQ and OROSHA 
regulations. The Department has included the suggested language. 

OAR 340-25-465 (13)(b) Provides for interim storage of asbestos
containing waste material. 

COMMENTS: 

Cornmenters supported the inclusion of restrictions on interim storage of 
asbestos-containing waste material. The statement placing sole 
responsibility for interim storage upon the person(s) responsible for the 
abatement project was criticized as being vague. It deviates from language 
at the beginning of this section which places compliance responsibility upon 
source owners or operators. 

RESPONSE: 

The Department agrees that the reference to persons responsible for an 
abatement project is unclear. This sentence has been amended to place 
responsibility upon contractors, owners or operators performing an asbestos 
abatement project. This amendment uses three previously defined terms to 
specify responsible parties. 

OAR 340-33-020 (18) Definition of small-scale, short duration 
renovating and maintenance activity. 

COMMENTS: 

Oregon OSHA commented that this definition should include a worker exposure 
standard to be consistent with OROSHA regulations. 

RESPONSE: 

For consistency, the Department has added the worker exposure standard of 
0.1 fibers per cubic centimeter of air calculated as an eight hour time 
weighted average. 

OAR 340-33-050 (3)(b) Allows applicant for full-scale abatement 
supervisor to substitute six months of 
general construction, environmental or 
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COMMENTS: 

maintenance supervisory experience for 
three months of full-scale abatement 
experience. 

An industrial facility representative commented that experience as a 
"general company supervisor" should also be allowed to substitute for 
abatement experience. 

The Department received a comment that this proposal would be an 
inappropriate relaxation of certification requirements. 

RESPONSE: 

The Department believes that construction, environmental or maintenance 
supervisory experience could provide an individual with skills to plan, 
organize, and direct personnel in an abatement project. Under this rule 
revision, the Department retains discretion to determine whether those 
skills have been demonstrated. Experience as a general company supervisor 
may not provide skills transferable to the asbestos abatement setting. 

ASB\AH341 

F-6 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

II REQUEST FOR EQC ACTION II 

Meeting Date: January 19, 1990 
Agenda Item: ~~~I~~~~~~~~~~ 

Division: Air Quality 
Section: Program Operations 

SUBJECT: 

Rule Adoption: 

Kraft Mill Regulations: Modifications to Correct 
Deficiencies, Add Opacity standards, and Clarify Monitoring 
Requirements. 

Neutral Sulfite Semi-Chemical (NSSC) Pulp Mills: Addition of 
Regulations Specific to this Source Class. 

PURPOSE: 

Revisions of the Kraft Pulp Mill Regulations are required to 
comply with Federal Clean Air Act Section 110 and Section 
lll(d) for short term emission standards, control of total 
Reduced Sulfur (TRS) compounds, and correction of existing 
discrepancies. More stringent regulations are also proposed 
to limit opacity. 

Neutral Sulfite Semi-Chemical (NSSC) Pulp Mill Regulations 
are required to adequately address emissions and unique 
operating conditions encountered with this source class. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x__ Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Attachment _Ji_ 
Attachment __!L 
Attachment __!L 
Attachment __!L 

Attachment 
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I Agenda Item: 

Page 2 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

Adoption of the proposed Kraft Pulp Mill Regulations would: 

1. Revise the existing particulate and TRS standards from 
monthly averages to daily averages to conform with the 
short term daily averaging period for the particulate 
ambient air quality standard in accordance with 
Environmental Protection Agency (EPA) requirements. 

2. Revise the existing standards based on monthly averages 
to reflect daily averaging periods. EPA guidelines 
specify 12-hr averaging periods for TRS. However, a 24-
hour averaging period is acceptable provided that the 
Department of Environmental Quality (DEQ) shows 
equivalency or provides justification based on 
information submitted by industry. The Department's 
justification will be based on equivalency, for the 
recovery furnace emission, and control costs for other 
sources. 

3. Revise the existing sulfur dioxide (S02) standard from a 
monthly average to a 3-hour average to conform with the 
short term ambient air quality standard for S02 in 
accordance with EPA requirements. 

4. Implement an opacity standard for recovery furnace 
exhaust stacks. Opacity is the degree to which 
emissions reduce the transmission of light and obscure 
the view of an object in the background of the exhaust 
stack. It can be measured in the exhaust stack by a 
transmissometer or visually at or near the stack exit. 
Pulp mills are the only industrial sources in Oregon not 
currently subject to opacity limitations. The proposed 
standard is 35 percent not to be exceeded more than 30 
minutes in any consecutive 180 minute period or 60 
minutes in any consecutive 24 hour period. 

5. Require recovery furnaces to meet a more stringent 
particulate standard, equivalent to the Federal New 
Source Performance Standard (NSPS), if the source 
replaces or significantly upgrades the control 
equipment. 
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I 

6. Add a TRS standard specifically for smelt dissolving 
tank vents in lieu of inclusion of smelt dissolving 
tank TRS emissions with TRS from "other sources". This 
change conforms to EPA guidelines. 

7. Add opacity standard of 20 percent for lime kilns and 
smelt dissolving tanks. 

8. Clarify monitoring requirements and provide for 
oxygen corrections when oxygen levels exceed specified 
levels. This change will improve the Department's 
ability to evaluate compliance and will meet EPA 
requirements. 

Adoption of the proposed Neutral Sulfite Semi-Chemical Pulp 
Mill regulations would: 

1. Provide speci~ic regulations tailored to control the 
emissions from this particular source class. The 
sulfite pulp mill regulations which have been 
previously applied are not adequate for the neutral 
sulfite semi-chemical pulp process. 

2. Add 24-hour emission standards for particulate and TRS 
and 3-hour emission standards for 802. 

3. Add monitoring and reporting requirements. 

4. Add opacity standards for spent liquor incinerators, 
acid absorption towers, and other NSSC sources. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 468.020/468.29513) 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 
Other: 

_x_ Time Constraints: 

Attachment 

Attachment _lL 
Attachment 
Attachment 
Attachment 

The State EPA/DEQ Agreement (SEA) requires the Department of 
Environmental Quality to propose rule adoption by the end of 
1989. Proposed rule adoption was postponed until January 
1990 to accommodate a last minute request from industry which 
has resulted in an opacity proposal which is more protective 
of the ambient standard than the previous proposal, yet is 
acceptable to the industry. 
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DEVELOPMENTAL BACKGRQUND: 

Advisory Committee Report/Recommendation 
_2L Hearing Officer's Report/Recommendations 

Response to testimony/Comments 
_2L Prior EQC Agenda Items: 

Request for Hearing Authorization 

_2L Other Related Reports/Rules/Statutes 
Effect of Proposed Rules on Kraft Mills 

Supplemental Background Information 

Attachment 
Attachment _Q_ 
Attachment 

Attachment _lL 

Attachment _lL 

Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

EPA, industry representatives, and DEQ met and discussed each 
party's concerns after the public hearing. Except as 
discussed below, the concerns have been addressed by 
nonsubstantive wording changes; revisions to conform to 
minimum federal requirements, with some dissent from the 
industry; or revisions which address industry concerns 
without relaxing emission limitations. 

The effect of the proposed rule changes on existing mills is 
highlighted in Attachment D. 

The Kraft pulp mill industry was opposed to two primary 
aspects of the proposed rules. They opposed the use of 
continuous emission monitors as an enforcement tool and 
opacity limitations for recovery furnaces. The greatest 
opposition-was the use of continuous opacity data obtained 
from transmissometers. This opposition was based on the 
certainty that there would be recovery furnace opacity 
excursions for various reasons resulting in exceedances of 
the standard. However, other states with Kraft mill recovery 
furnaces have opacity standards which range from 20-45 
percent. The Federal New Source Performance Standard for 
recovery furnaces is 35 percent. Therefore, an opacity 
limitation of 35 percent was considered to be appropriate. 
Industry was opposed to a 35 percent opacity limitation 
because of periodic excursions above 35 percent inherent in 
the older mills. Although their excursions were of limited 
duration, industry believed it would present a problem in 
maintaining continual compliance. However, a consensus was 
reached which included provisions to allow excursions above 
35 percent for no more than 30 minutes in any 180 minute 
period or 60 minutes in any 24 hour period. This provided 
some relief to industry on an hourly basis but is more 
stringent on a daily basis. The proposed standard also 
provided industry the provisions necessary to maintain 
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continual compliance without causing an exceedance of the 24 
hour ambient air particulate standard. 

Transmissometers (continuous opacity monitors) will not be 
required where wet pollution control devices are currently in 
use, as the wet plumes interfere with the readings. An 
opacity limitation of 20 percent was also established for 
lime kilns and smelt dissolving tanks. This limitation is 
based on visual observations because of stack moisture 
content. 

The proposed rules reference a Department Continuous 
Emission Monitoring manual. As this report is being written, 
it is expected that some revisions may be needed prior to 
finalization. Since the manual can be revised by the 
Department· either before or after rule adoption, the 
Department and industry representatives have agreed that the 
current manual is adequate to support the adoption. 

There is little impact on the Neutral Sulfite Semi-Chemical 
(NSSC) Pulp Mill industry and only one comment was received. 
The affected mill questioned the need for a 35 percent 
limitation for spent liquor incinerators and suggested 45 
percent opacity, although they feel that they can meet 35 
percent. 

PROGRAM CONSIDERATIONS: 

Departmental impacts are as follows: 

1. Improved ability to ascertain compliance status. 

2. Minimal staff impact (some need for increased auditing 
of continuous emission monitors and source tests, 
corrective actions may also be required if the mills do 
not meet the new standards). 

3. Adoption of the proposed rule changes will require some 
staff time to modify existing Air Contaminant Discharge 
Permits to include the revisions. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

During development of the proposed rules, the following 
options were considered: 

1. Recovery Furnace Opacity: 

a. As p:o~osed: The 35 percent standard with 
provisions for excursions above 35 percent within 
180 minute and 24 hour periods. This standard will 
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require more staff time to visually evaluate 
opacity than a 60 minute standard, but compliance 
can also be verified at most mills by continuous 
emissions monitoring records. 

b. Initially proposed: The one hour opacity standard 
would allow visual observations to be made which 
would not be time consuming with an averaging 
period longer than one hour. Visual evaluation is 
necessary when continuous opacity monitors cannot 
be used because of excessive stack moisture. This 
included a provision to increase the opacity limit 
for emissions from stacks with a diameter of 
greater than ten feet. 

c. Daily average opacity: This option would preclude 
visual observations and cause difficulty in 
correlating particulate emissions tests and 
opacity. However, it would be easier for mills to 
comply with a daily average. 

d. Limit compliance monitoring for opacity to visual 
observations but use continuous opacity monitors as 
an indicator of particulate emission controls 
performance. This would be inconsistent with 
attempts to increase the Department's ability to 
monitor compliance and to utilize staff resources 
most effectively. 

e. Status quo: Opacity as an indicator of particulate 
control only (could be based on correlation with 
mass emissions). This, however, would conflict 
with EPA requirements for day-by-day compliance 
determination. 

2. Place the entire set of amended proposed rules out on 
public notice, as requested by industry. The Department 
sees no advantage to this. No general public comments 
were received on the rules, and the affected industry 
has been involved throughout the process. Industry 
concerns have been considered throughout the development 
of the final recommended rule making. Some of the 
changes required to obtain EPA approval increase the 
impacts on mills, but to a minor extent compared to the 
overall cost of pollution controls. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

Adopt the revisions to be effective upon filing, to both the 
Kraft Pulp Mill regulations and the Neutral Sulfite Semi
Chemical {NSSC) Pulp Mill regulations. We believe these 
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revisions to be approvable by EPA, uses Department resources 
wisely, and satisfies environmental criteria. 

CONSISTENCY WITH STRATEGIC PIAN. AGENCY POLICY, LEGISLATIVE 
POLICY: 

This rule adoption is expected to be consistent with the 
strategic plan, agency policy, and legislative policy. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the existing Kraft Mill Rules be amended to 
correct deficiencies identified by EPA? 

2. Should limits on opacity beyond those required to 
demonstrate particulate emissions control for Kraft 
recovery furnaces and additional compliance 
determination methods be adopted? 

3. Should the Environmental Quality Commission (Commission, 
EQC) adopt rules specific to the Neutral Sulfite mills 
to more effectively regulate emissions from the Neutral 
Sulfite Industry? 

INTENDED FOLLOWUP ACTIONS: 

WJF:a 

1. Submit an approved version of the Kraft Pulp Mi11 
regulations to the Secretary of state for codification. 

2. Modify Air Contaminant Discharge Permits to conform to 
the new requirements. 

Report Prepared By: William J. Fuller 

Phone: 229-5749 

Date Prepared: January 3, 1990 
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AITACHMENT A 

Kraft Pulp Kills 

[ED. NOTE: Administrative Order DEQ 50 repealed previous rules 340-25-
155 through 340-25-195 (consisting of SA 38, filed 4-4-69).] 

DEFINITIONS 

340-25-150 As used in these regulations, unless otherwise required by 

context: 

(1) "Continual Monitoring" means sampling and analysis, in a 

feeREiRaeae-erJ timed sequence, using techniques which will adequately 

reflect actual emission levels or concentrations on an feenEiaaeasj ongoing 

basis. 

(2) "Department" means the Department of Environmental Quality. 

(3) 11 Emission11 means a release into the atmosphere of air contaminants. 

(4) "BLS" means Black Liquor Solids, dry weight. 

(5) "Kraft Mill" or "Mill" means any industrial operation which uses 

for a cooking liquor an alkaline sulfide solution containing sodium 

hydroxide and sodium sulfide in its pulping process. 

(6) "Lime Kiln" means any production device in which calcium carbonate 

is thermally converted to calcium oxide. 

(7) "Non-Condensibles" means gases and vapors, contaminated with TRS 

compounds fgaaeaJ, from the digestion and multiple-effect evaporation 

processes of a mill fshas-are"Ras-eaRdeRaed-wieh-ehe-eqaipraeRE-aaed-iR-aaid 

proeeeeeeJ. 

(8) "Other Sources" means sources of TRS emissions in a kraft mill 

other than recovery furnaces and lime kilns, including but not limited to: 
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(a) Vents from knotters, brown stock washing systems, evaporators, blow 

tanks, fame}s-saRka;1 blow heat accumulators, black liquor storage tanks, 

black liquor oxidation system, pre-steaming vessels, tall oil recovery 

operations; and 

ftb}-ARy-e?eFasieR-eeRReesed-wish-she-sreasmeRs-eE-eeRdeRsase-}iquids 

wishiR-she-mi}}[-aRd1 

fte}l!l!l Any vent which is shown to fbe-a-aigRiEieaRs-eeREFibuseF-ef 

edereua-gaaes1 contribute to an identified nuisance condition. 

(9) "Particulate Matter" means all solid or liquid material. other than 

uncombined water. emitted to the ambient air fwhieh-may-be-Femeved-eR-a 

g}asa-EibeF-Ei}seF-maiRsaiRed-duriRg-sam?}iRg-as-ssaek-sem?eFaEUFe-er-abeve 

she-waEeF-Va?GF-deW-?GiRE-eE-Ehe-asaek-gaa;-whiehever-is-greaseF;-buE-ReE 

meFe-shaR-2G2~-G,-t4GG~-F,},--1he-g1asa-EibeF-Ei1ser-se-be-used-sha1}-be-MSA 

11G&BH-eF-equiva}eRs,j as measured by EPA Method 5 or an equivalent test 

method in accordance with the Department Source Test Manual. Particulate 

matter emission determinations by EPA Method 5 shall use water as the 

cleanup solvent instead of acetone. and consist of the average of three (3) 

separate consecutive runs having a minimum sampling time of 60 minutes each. 

a maximum sampling time of eight (8) hours each. and a minimum sampling 

volume of 31.8 dscf each. 

(10) "Parts Per Million (ppm)" means parts of a contaminant per million 

parts of gas by volume on a dry-gas basis (1 ppm equals 0.0001% by volume). 

(11) "Production" means the daily faverage1 amount of air-dried 

unbleached pulp, or equivalent, produced during the 24-hour period each 

calendar day. fas-desermiRed-by-dividiRg-she-meRsh1y-sesa}-?FeduesieR-by-she 

RamheF-eE-daya-a?eeiEie-?reduesieR-equi?IBeRE-e?eFasea;1 or Department 

approved equivalent period. and expressed in air-dried metric tons (admt) 

per day. The corresponding English unit is air-dried tons (adt) per day. 
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(12) "Recovery Furnace" means the combustion device in which fJ>1i1j>iRg 

eheraiea1s-are-eenvereed-ee-a-rae1een-srael,e-andJ dissolved wood solids are 

incinerated and pulping chemicals recovered from the molten smelt. For 

these regulations, and where present, this term shall include the direct 

contact evaporator. 

i.lll "Significant Upgrading of Pollution Control Equipment" means a 

modification or a rebuild of an existing pollution control device for which 

a capital expenditure of 50 percent or more of the replacement cost of the 

existing device is required, other than ongoing routine maintenance. 

fE13)-J .LJ!tl "Standard Dry Cubic Meter" means the amount of gas that 

would occupy a volume of one cubic meter, if the gas were free of uncombined 

water, at a temperature of 20° G. (68° F.) and a pressure of 760 mm of 

Mercury (29.92 inches of Mercury). The corresponding English unit is 

standard dry cubic foot. When applied to recovery furnace gases "standard 

dry cubic meter" requires adjustment of the gas volume to that which would 

result in a concentration of 8% oxygen if the oxygen concentration exceeds 

8%. When applied to lime kiln gases "standard dry cubic meter" requires 

adjustment of the gas volume to that which would result in a concentration 

of 10 fJ>ereeneJ~ oxygen if the oxygen concentration exceeds 10%. The mill 

shall demonstrate that oxygen concentrations are below noted values or 

furnish oxygen levels and corrected pollutant data. 

ft11+)-J i1.2.l "Total Reduced Sulfur (TRS)" means the sum of the sulfur 

compounds finJ hydrogen sulfide, methyl mercaptanfsJ, dimethyl sulfide, and 

dimethyl disulfide, and any other organic sulfides presentf-in-an-exidaeieR 

seaee-eE-minas-eweJ expressed as hydrogen sulfide CHzl!.l. 

(16) "Continuous monitoring" means instrumental sampling of a gas 

stream on a continuous basis. excluding periods of calibration, 
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(17) "Daily Arithmetic Average" means the average concentration over 

the twenty-four hour period in a calendar day. or Department approved 

equivalent period. as determined by continuous monitoring equipment or 

reference method testing. Determinations based on EPA reference methods or 

equivalent methods in accordance with the Department Source Test Manual 

consist of three (3) separate consecutive runs having a minimum sampling 

time of sixty (60) minutes each and a maximum sampling time of eight (8) 

hours each. The three values for concentration (ppm or grains/dscf) are 

averaged and expressed as the daily arithmetic average which is used to 

determine compliance with process weight limitations. grain loading or 

volumetri~ concentration limitations and to determine daily emission rate. 

(18) "Smelt dissolving tank vent• means the vent serving the vessel 

used to dissolve the molten smelt produced by the recovery furnace. 

STATEMENT OF POLICY 

340-25-155 Recent technological developments have enhanced the degree of 

malodorous emission control possible for the kraft pulping process. While 

recognizing that complete malodorous and particulate emission control is not 

presently possible, consistent with the meteorological and geographical 

conditions in Oregon, it is hereby declared to be the policy of the 

Department to: 

(1) Require, in accordance with a specific program and time table for 

all sources at each operating mill, the highest and best practicable 

treatment and control of atmospheric· emissions from kraft mills through the 

utilization of technically feasible equipment, devices, and procedures. 

Consideration will be given to the economic life of equipment, which when 

installed, complied with the highest and best practicable treatment 

requirement; 
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(2) Require degrees and methods of treatment for major and minor 

emission points that will minimize emissions of odorous gases and eliminate 

ambient odor nuisances; 

(3) Require effective monitoring and reporting of emissions and 

reporting of other data pertinent to air quality or emissions. The 

Department will use these data in conjunction with ambient air data and 

observation of conditions in the surrounding area to develop and revise 

emission and ambient air standards, and to determine compliance therewith; 

·~ 

(4) Encourage and assist the kraft pulping industry to conduct a 

research and technological development program designed to progressively 

reduce kraft mill emissions, in accordance with a definite program, 

including specified objectives and time schedules. 

HIGHEST AND BEST PRACTICABLE TREATMENT AND CONTROL REQUIRED 

340-25-160 (1) Notwithstanding the specific emission limits set forth in 

rule 340-25-165, in order to maintain the lowest possible emission of air 

contaminants, the highest and best practicable treatment and control 

currently available shall in every case be provided, with consideration 

being given to the economic life of the existing equipment. 

(2) All installed process and control equipment shall be operated at 

full effectiveness and efficiency at all times, such that emissions of 

contaminants are kept at lowest practicable levels. 

EMISSION LIMITATIONS 

340-25-165 (1) Emission of Total Reduced Sulfur (TRS): 

(a) Recovery Furnaces: 
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(A) The emissions of TRS from each recovery furnace placed in operation 

before January 1, 1969, shall not exceed 10 ppm fae-a-aaily-aFiohmeoie 

aveFagej and 0.15 Kg f-Sj/metric ton (0.30 lbf-Sj/ton) of production as fa 

meRohlyj daily arithmetic average~; 

(B) TRS emissions from each fRewj recovery furnace placed in operation 

after January 1, 1969, and before September 25. 1976. or any recovery 

furnace modified significantly after January 1. 1969. and before September 

ZS. 1976. to expand production shall be controlled such that the emissions 

of TRS shall not exceed 5 ppm fae-a-aaily-aFiohmeoie-aveFagej and fG,GSj 

0.075 Kgf-Sj/metric ton (0.15Q lbf-Sj/ton) of production as [a meRohlyj 

daily arithmetic average~. 

(b) Lime kilns. Lime Kilns shall be operated and controlled such that 

emissions of TRS shall not exceedf 'l 

ftA}-4G-ppm-aaa-G,1-Kg-s;meEFie-EOR-tGc2-1h-Sfoea}-eE-pFOGUeEiGR-aS 

meaEh1y-ariEhmeEie-averagest 

tB}-Ae-eeea-ae-pFaeoieahle;-hao-aeo-laoeF:ohaR-Ja1y-1;-19JS;-2G-ppm-aa6 

G,05-Kg-SfmeoFie-oGR-tG,1-lh-Sfoea}-eE-pFeaaeoieR-ae-meaohly-aFiohmeoie 

average st 

tG}-Ae-seeR-as-pFaeoieah1e;-hao-Reo-laoeF-ohaa-Jaly-1;-19Sl;j 

20 ppm as a daily arithmetic average and 0.05 Kgf-Sj/metric ton (O.lQ lbf 

Sj/ton) of production as a fmeaohlyj daily arithmetic averagefcl- This 

paragraph applies to those sources where construction was initiated prior to 

September 25. 1976. 

ftB}-iG-ppm-ae-a-aai1y-aFiohmeoie-aveFage-aaa-G,G5-Kg-SfmeoFie-oea-tGcl 

lh-s;oeR}-eE-pFeaaeoiea-ae-a-meaohly-aFiohmeoie-aveFages-EFGm-eaeh-aew-lime 

~i1R-plaeea-ia-epeFaoieR-GF-aRy-1ime-~i1R-meaifiea-sigRiEieaaoly-oe-e~paa6 

pFGGaeoiGRcl 
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i£l Smelt Dissolving Tanks. 

(A) As soon as practicable. but not later than July 1. 1990. TRS 

emissions from each smelt dissolving tank shall not exceed 0.0165 gram/Kg 

BIS (0.033 lb/ton BIS) as a daily arithmetic average. except as provided in 

paragraph (B) below. 

(B) Where an explosion hazard. which was in existence on March 26. 

1989. exists and control is not practical or economically not feasible and 

adequate documentation of these conditions is provided to the Department. 

the affected smelt dissolving tank shall not exceed 0.033 gram/Kg BLS 

(0.066 lb/ton BIS) as a daily average. 

tEe)-j ill Non-Condensibles t 'l ~ tEAH Non-condensibles from digesters~ 

tandj multiple-effect evaporators] and contaminated condensate stripping 

shall be continuously treated to destroy TRS gases y thermal incineration in 

a lime kiln or incineration device capable of subjecting the non

condensibles to a temperature of not less than 650° C. (1200° F.) for not 

less than 0.3 secondtscJ. An alternate device meeting the above 

requirements shall be available in the event adequate incineration in the 

primary device cannot be accomplished. Venting of TRS gases during 

changeover shall be minimized but in no case shall the time exceed one hour. 

tEB)--WAen-sEeam--eF-aiF-SEFi??ing-eE-eendensaEes-aF-aEheF-eanEarainaEed

sEFeams-is-?FaeEieed;-Ehe-sEFi??ed-gases-sha11-be-subjeeEed-Ea-EFeaeraene-iH 

ehe-nan-eendensib1e-syseera-aF-GEAeFWise-given-e~uiva1ene-eFeaeraenecJ 

tEd)-j l.!U. Other Sources: 

(A) tAs-saen-aS-?Faeeieab1e;-bue-nae-1aeeF-ehan-Ju1y-1;-19]S;-eJihe 

total emission of TRS from other sources including, but not limited to, 

knotters and brown stock washer vents, brown stock washer filtrate tank 

vents, and black liquor oxidation vent t;-and-eanEarainaEed-eandensaee 
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SEFippiRgj shall not exceed fG,1j 0.078 Kgf-Sj/metric ton (fG,~j 0.156 lbf 

SJ/ton) of productionfcl as a daily arithmetic average. 

(B) Miscellaneous Sources and Practices. fWheRj If it is determined 

that sewers, drains, and anaerobic lagoons significantly contribute to an 

odor problem, a program for control shall be required. 

fEe}-Gomp1iaRee-PFogFruas,--Eaeh-mi11-wish-aRy-soa~ees-RoE-iR-eomp1iaRee 

wish-she-19J8-emissioR-1imiss-sha11-sabmis-a-pFogFrua-aRd-seheda1e-EoF 

aehieviRg-eomp1iaRee-so-she-BepaFEmeRE-EOF-appFova1-by-Ro-1aseF-EhaR 

Aagass-1;-19JJc--As-sooR-as-pFaesieab1e,-bas-RoE-1aseF-ehaR-JaRaaFy-1, 

198G;-eaeh-mi11-wieh-1ime-ki1REs}-Roe-iR-eomp1iaRee'wieh-ehe-1983-1imies 

sha11-sabmie-a-pFogFam-aRd-seheda1e-EoF-aehieviRg-eomp1iaReecl 

(2) Particulate Matter: 

(a) Recovery Furnaces. The emissions of particulate matter from each 

recovery furnace stack shall not exceed~ fa-moREh1y-aFiehmesie-aveFage-oEcl 

(A) 2.0 kilograms per metric ton (fEoaF-E4fl 4.0 pounds per ton) of 

production as a daily arithmetic average; faRdj 

(B) 0.30 gramfsl per .!!i;:y standard cubic meter (0.13 grainfsl per .!!i;:y 

standard cubic foot) as a daily arithmetic average in accordance with 340-

25-150 (17) and the Department Source Test Manual; and 

(C) 35 percent opacity for a period or periods aggregating more than 

thirty (30) minutes in any one hundred eighty (180) consecutive minutes or 

more than sixty (60) minutes in any twenty four (24) consecutive hours 

(excluding periods when the facility is not operating). 

(b) Lime Kilns. The emissions of particulate matter from each lime 

kiln stack shall not exceed fa-moReh1y-aFiebmesie-aveFage-oEj: 

(A) 0.50 kilogram.per metric ton (foRe-E1tl 1.00 pound per ton) of 

production as a daily arithmetic average; faRdj 
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(B) 0.46 gramfsl per~ standard cubic meter (0.20 grainfsl per~ 

standard cubic foot)f,J as a daily arithmetic average in accordance with 

340-25-150(17) and the Department Source Test Manual: and 

(C) The visible emission limitations in section 340-25-165(4). 

(c) Smelt Dissolving Tanks. The emission of particulate matter from 

each smelt dissolving tank stack shall not exceed~ fa-monEh1y-aFiEhmeEie 

aveFage-oE-G,25-~g/meEF~e-Eon-fone-ha1E-f1/2}-poand-peF-EOR-OE-pFodaeEion},j 

(A) A daily arithmetic average of 0.25 kilogram per metric ton CO.SO 

pound per ton) of production: and 

(B) The visible emission limitations in section 340-25-165(4). 

Cd) Replacement or Significant Upgrading of existing particulate 

pollution control equipment after July 1. 1988 shall result in more 

restrictive standards as follows: 

(A) Recovery Furnaces. 

(i) The emission of particulate matter from each affected recovery 

furnace stack shall not exceed 1.00 kilogram per metric ton (2.00 pounds per 

ton) of production as a daily arithmetic average; and 

(ii) 0.10 gram per dry standard cubic meter (0.044 grain per dry 

standard cubic foot) as a daily arithmetic average in accordance with 340-

25-150(17) and the Department Source Test Manual. 

CB) Lime Kilns. 

(i) The emission of particulate matter from each affected lime kiln 

stack shall not exceed 0.25 kilogram per metric ton CO.SO pound per ton) of 

production as a daily arithmetic average: and 

(ii) 0.15 gram per dry standard cubic meter (0.067 grain per dry 

standard cubic foot) as a daily arithmetic average in accordance with 340-

25-150(17) and the Department Source Test Manual when burning gaseous fossil 

fuel: or 
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(iii) 0.50 kilogram per metric ton Cl.00 pound per ton) of production 

as a daily arithmetic average: and 

(iv) 0.30 gram per dry standard cubic meter (0.13 grain per dry 

standard cubic foot) as a daily arithmetic average in accordance with 340-

25-150(17) and the Department Source Test Manual when burning liquid fossil 

fuel. 

(C) Smelt Dissolving Tanks. The emissions of particulate matter from 

each smelt dissolving tank vent stack shall not exceed 0.15 kilogram per 

metric ton C0.30 pound per ton) of production as a daily arithmetic average. 

(3) Sulfur Dioxide (S02). Emissions of sulfur dioxide from each 

recovery furnace stack shall not exceed a feai1yj 3-hour arithmetic average 

of 300 ppm on a dry-gas basis except feuFiRgj when burning fuel oil. The 

sulfur content of fuel oil used shall not exceed the sulfur content of 

residual and distillate oil established in 340-22-010(2) and 340-22-015. 

respectively. fseaFe-up-aRe-shue-eewa-peFiees,j 

(4) fNew-Faei}iey-Gemp1iaRee,--As-seeR-as-pFaeeieab}e;-bue-ReE-1aeer 

ehaR-wiehiR-}8G-eays-0E-Ehe-seaFE-up-0E-a-Rew-kFaEE-mi}}-0F-0E-aRy-Rew-0r 

raeeifiee-Eaei}iey-haviRg-emissieRs-}imieee-by-ehese-Fegu}aeieRS;-Ehat 

faei}iey -sha}} -be -epeFaeee; -eeREFe}}ee; -eF -}imieee -ee -eerap1y-wi.eh -she 

app1ieab}e-pFevisieRs-ef-ehese-Fegu}aeieRs-aRe-ehe-mi}}-sha}}-eeReuee-seuFee 

samp}iRg-0F-m0RiE0FiRg-as-appF0pFiaee-e0-eem0RSEFaee-eerap}iaRee,j All kraft 

mill sources with the exception of recovery furnaces shall not exceed an 

opacity equal to or greater than 20 percent for a period exceeding three (3) 

minutes in any one Cll hour. 

(5) New Source Performance Standards. New or modified sources that 

commenced construction after September 24. 1976. are subiect to each 

provision of this section and the New Source Performance Standards.· OAR 

section 340-25-630. whichever is more stringent. 
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(6) Each mill with any recovery furnace. lime kiln. or smelt dissolving 

tank not in compliance by January 1. 1990 with the emission limitations of 

this section shall submit by July 1. 1990 a program and schedule for 

achieving compliance as soon as practicable but no later than July 1. 1991. 

HORE RESTRICTIVE EMISSION LIMITS 

340-25-170 The Department may establish more restrictive emission limits 

than the numerical emission standards contained in rule 340-25-165 and 

maximum allowable daily mill site emission limits in kilograms per day for 

an individual mill upon a finding by the Department fGelllil!issienJ that~ 

ill the individual mill is located or is proposed to be located in a 

special problem area or an area where ambient air standards are exceeded or 

are projected to be exceeded[.] or where the emissions will have a 

significant air quality impact in an area where the standards are exceeded: 

(2) An odor or nuisance problem has been documented at any mill. in 

which case the TRS emission limits may be reduced below the regulatory 

limits: or 

(3) Other rules which are more stringent apply,, 

PLANS AND SPECIFICATIONS 

340-25-175 Prior to construction of new kraft mills or modification of 

facilities affecting emissions at existing kraft mills, complete and 

detailed engineering plans and specifications for air pollution control 

devices and facilities and such other data as may be required to evaluate 

projected emissions and potential effects on air quality shall be submitted 

to and approved by the Department. All construction shall be in accordance 

with plans as approved in writing by the Department. 
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MONITORING 

340-25-180 (1) General: 

(a) The details of the monitoring program for each mill shall be 

submitted to and approved by the Department. This submittal shall include 

diagrams and descriptions of all monitoring systems, monitoring frequencies, 

calibration schedules, descriptions of all sampling sites, data reporting 

formats and duration of maintenance of all data and reports. Any changes 

that are subsequently made in the approved monitoring program shall be 

submitted in writing to the Department for review and approved in writing 

prior to change; 

(b) All records associated with the approved monitoring program 

including, but not limited to, original data sheets, charts, calculations, 

calibration data, production records and final reports shall be maintained 

for a continuous period of at least f3&S-aaysJ 2 calendar years and shall be 

furnished to the Department upon request. 

(c) All source test data: TRS and SOz concentrations (ppm). corrected 

for oxygen content, if required, that are determined by continuous 

monitoring equipment: and opacity as determined by c~ntinuous monitoring 

equipment or EPA Method 9 will be used to determine compliance with 

applicable emission standards 

All continuous monitoring data. excluding the above. will be used to 

evaluate performance of emitting processes and associated control systems. 

and for the qualitative determination of plant site emissions. 

(2) Total Reduced Sulfur (TRS). Each mill shall feonBinaa11yj 

continuously monitor TRS in accordance with the following: 

(a) The monitoring equipment shall determine compliance with the 

emission limits and reporting requirements established by these regulations, 
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and shall feaaeiaaa11yj continuously sample and record concentrations of 

TRSfcl~ 

(b) The sources monitored shall include, but are not limited tof;-Ehej 

individual recovery furnaceJL. feeaeke-aad-ehej and lime kiln.!!.,. feeaekec}

All sources shall be monitored downstream of their respective control 

equipment. in either the ductwork or the stack. in accordance with the 

Department Continuous Emissions Monitoring (CEMS) Manual. 

(c) At least faaej once per year, vents from other sources as required 

in subsection 340-25-16S(l)ftd!ll.!Ll., Other Sources, shall be sampled to 

demonstrate the representativeness ·of the emissions of TRS using EPA Method 

16. 16A. 16B or continuous emission monitors. EPA methods shall consist of 

three (3) separate consecutive runs of one hour each in accordance with the 

Department Source Test Manual. Continuous emissions monitors shall be 

operated for three consecutive hours in accordance with the Department 

Continuous Emissions Monitoring Manual. faad-ehej All results shall be 

reported to the Department. 

(d) Smelt dissolving tank vents shall be sampled for TRS quarterly 

except that testing may be semi-annual wh~n the preceding six source tests 

were less than 0.0124 gram/Kg Bls (0.025 lb/ton Bls) using EPA Method 16. 

16A or 16B. EPA methods shall consist of three (3) separate consecutive 

runs of one hour each in accordance with the Department Source Test Manual. 

(3)fta!l Particulate Matter 

.!.i!l fPaFEiea1aee-MaeeeF,-jEach mill shall sample the recovery 

furnace(s), lime kiln(s) and smelt dissolving tankfte}j vent(s) for 

particulate emissions fwieh'l in accordance with the Department Source Test 

Manual. 

ftA) '.n.e-eamp1iag-meehadc-aaa 

tB}-'.n.e-aaa1yeiea1-meehad-appFaved-ia-wFieiag-by-ehe-BepaFemeae,j 
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(b) Each mill shall provide feoREiRaa1j continuous monitoring of 

opacity of emissions discharged to the atmosphere from fEhej each recovery 

furnace stack fiR-a-maRReFj in accordance with the Department Continuous 

Emissions Monitoring Manual; or 

(c) Yb.ere monitoring of opacity from each recovery furnace is not 

feasible. provide continuous monitoring of particulate matter from each 

recovery furnace using sodium ion probes in accordance with the Department 

Continuous Emissions Monitoring Manual. 

(d) Recovery furnace particulate source tests shall be performed 

quarterly except that testing may be semi-annual when the preceding six (6) 

source tests were less than 0.225 gram/dscm (0.097 grain/dscf) for furnaces 

subiect to 340-25-165(2)(a) or 0.075 gram/dscm (0.033 grain/dscf) for 

furnaces subiect to OAR 340-25-165(2)(d)(A). 

(e) Lime kiln source tests shall be performed semi-annually. 

(f) Smelt dissolving tank vent source tests shall be performed 

quarterly except that testing may be semi-annual when the preceding six (6) 

source tests were less than 0.187 Kilogram per metric ton (0.375 pound per 

ton) of production. 

(4) Sulfur Dioxide (S02). Representative sulfur dioxide emissions from 

each recovery furnacefts}j shall be determined at least once each month_Qy 

the average of three (31 one hour source tests in accordance with the 

Department Source Test Manual or from continuous emission monitors. If 

continuous emission monitors are used. the monitors shall be operated ffrr 

three consecutive hours in accordance with the Department Continuous 

Emissions Monitoring Manual. 

(5) Combined Monitoring. The Department may allow the monitoring for 

opacity of a combination of more than one emission stream if each 

individual emission stream has been demonstrated with the exception of 
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opacity to be in compliance with all the emission limits of rule 340-25-165. 

The Department may establish more stringent emission limits for the combined 

emission stream fsha11-be-esEab1ished-by-Ehe-9epaFEmenEj. 

REPORTING 

340-25-185 Unless otherwise authorized or required by permit, data shall be 

reported by each mill for each calendar month by the fifteenth day of the 

subsequent calendar month as follows: 

(1) Applicable daily average emissions of TRS gases expressed in parts 

per million of HzS on a dry gas basis with oxygen concentrations. if oxygen 

corrections are required. for each source included in the approved 

monitoring program; 

(2) fManEh1yj Daily average emissions of TRS gases in fki1agFamsj 

pounds of total reduced sulfur per equivalent fmeEFiej ton of pulp 

processed. expressed as Hz~ for each source included in the approved 

monitoring program; 

(3) fManEh1yj 3-Hour average emission of SOz based on all samples 

collected in one sampling period from the recovery furnace(s), expressed as 

ppm, dry basis: 

(4) fM0nEh1y-aveFage-emissi0n-0f-paFEiea1aEes-in-gFaras-peF-sEandaFd 

eabie-raeEeF;-and-ki10gFaras-peF-raeEFie-E0n-0f-pa1p-pFedaeed-based-apen-Ehe 

sarap1ing-eendaeEed-in-aeeeFdanee-wiEh-Ehe-appFeved-meniEeFing-pFegFara;j All 

daily average opacities for each recovery furnace stack where 

transmissometers are utilized. 

(5) fAveFage-menEh1y-eqaiva1enE-kFaEE-pa1p-pFedaeEien;JAll 6-minute 

average opacities from each recovery furnace stack that exceeds 35 percent. 

(6) fAveFage-dai1y-and-Ehe-va1ae-ef-Ehe-raa~iraara-haaF1y-apaeiEy;-and/e< 

Ehe-aveFage-dai1y-and-Ehe-va1ae-af-Ehe-raa~iraara-haaF1y-paFEiea1aEe-emissiens 
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iR-gFams-peF-sEaadaFd-eubie-meEeF-feF-eaeh-FeeeveFy-fuFRaee-sEaek-ea-a-dai1y 

bas~sri Daily average kilograms of particulate per equivalent metric ton 

(pounds of particulate per equivalent ton) of pulp produced for each 

recovery furnace stack. Where transmissometers are not feasible. the mass 

emission rate shall be determined by alternative sampling conducted in 

accordance with 340-25-180(3)(c). 

(7) The results of each recovery furnace particulate source test in 

grams per standard cubic meter (grains per dry standard cubic foot) and for 

the same source test period the feeREiaua1J ·hourly average opacity feFj ~ 

where transmissometers are used. and·the particulate monitoring record 

obtained in accordance with the approved feeREiaua1J or the alternate 

monitoring program fFequiFedj noted in section 340-25-180(3)1£1. 

(8) Unless otherwise approved in writing, fEhe-euma1aEive-aumbeF-ef 

heaF1y-aveFages-eaeh-day-EhaE-Ehe-FeeeveFy-faFRaee-paFEiea1aEe-aad-1RS;-aRa 

1ime-ki1a-1RS-emissieas-e~eeed-Ehe-aumeFiea1-Fega1aEeFy-eF-peFmiE-1imiEscl 

all periods of non-condensible gas bypass shall be reported. 

(9) Upset conditions shall be reported in accordance with section 340-

25-190(3); 

(10) Each kraft mill shall furnish, upon request of the Department, 

such other pertinent data as the Department may require to evaluate the 

mill's emission control program. 

(11) Monitoring data reported shall reflect actual observed levels 

corrected for oxygen. if required. and analyzer calibration. 

(12) Oxygen concentrations used to correct pollutant data shall reflect 

oxygen concentrations at the point of measurement of pollutants. 

(13) The Department shall be notified at least ten (10) days in advance 

of all scheduled reference method testing including all scheduled changes. 
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UPSET CONDITIONS 

340-25-190 (1) Each mill shall fi1H1Bediase1yj report to the Department 

abnormal mill operations including control and process equipment 

maintenance, or fb~eakdeWRsj unexpected upsets fwhiehj that result in 

fvie1asieasj emissions in excess of the regulatory or air contaminant 

discharge permit limits within one hour. or when conditions prevent prompt 

notice. as soon as possible but no later than one hour after the start of 

the next working day. The mill shall also take immediate corrective action 

to reduce emission levels to regulatory or permit levels. 

(2) fSigaifieaasj fuj~psets shall be reported in writing with an 

accompanying report on measures taken or to be taken to correct the 

condition and prevent its reoccurrence within five (5) working days of each 

incident. 

(3) Each mill shall report the cumulative duration in hours each month 

of the upsets reported in section (1) of this rule and classified as to: 

(a) Recovery Furnace: 

(A) TRS; 

(B) Particulate. 

(b) Lime Kiln: 

(A) TRS; 

(B) Particulate. 

(c) Smelt Tank Particulate. 

OTHER ESTABLISHED AIR QUALITY LIMITATIONS 

340-25-195 [DEQ 50, f. 2-9-73, ef. 3-1-73; 

Repealed by DEQ 137, f. & ef. 6-10-77] 
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PUBLIC HEARING 

340-25-200 [DEQ 50, f. 2-9-73, ef. 3-1-73; 

Repealed by DEQ 137, f. & ef. 6-10-77] 

CHRONIC UPSET CONDITIONS 

340-25-205 If the Department determines that an upset condition is chronic 

and correctable by installing new or modified process or control procedures 

or equipment, a program and schedule to effectively eliminate the 

deficiencies causing the upset conditions shall be submitted. 
·~ 

Such 

reoccurring upset conditions causing emissions in excess of applicable 

limits ~may-be-exempEed-fFem-Fu1ee-340-21-0G5-aad-340-21-0]0-EhFeugh-340-21-

0]5-aadj may be subject to civil penalty or other appropriate action. 
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NEUTRAL SULFITE SEMI-CHEMICAL (NSSC) PULP MILLS 

Definitions 

340-25-220 As used in these regulations. unless otherwise required by 

context: 

(1) "Continual Monitoring• means sampling and analysis. in a timed 

sequence. using techniques which will adequately reflect actual emission 

levels or concentrations on an ongoing basis. 

'-,.°if 
(2) "Department" means the Department of Environmental Quality. 

(3) "Emission" means a release into the atmosphere of air containments. 

(4) "BLS" means black liquor solids. dry weight. 

(5) "Neutral Sulfite Semi-Chemical (NSSC) Pulp Mill" means any 

industrial operation which uses for cooking. a liquor prepared from a sodium 

carbonate solution and sulfur dioxide at a neutral PH. range 6-8. 

(6) "Particulate Matter• means all solid or liquid material. other than 

uncombined water. emitted to the ambient air as measured by EPA Method 5 or 

an equivalent test method in accordance with the Department Source Test 

Manual. Particulate matter emission determinations by EPA Method 5 shall 

use water as the cleanup solvent instead of acetone, and consist of the 

average of three (3) separate consecutive runs having a minimum sampling 

time of 60 minutes each. a maximum sampling time of eight (8) hours each. 

and a minimum sampling volume of 31.8 dscf each. 

(7) "Parts per Million (ppm)• means parts of a contaminant per million 

parts of gas by volume on a dry-gas basis (one ppm equals 0.0001% by 

volume). 

(8) "Production" means the daily amount of virgin air-dried unbleached 

NSSC pulp. or equivalent. produced during the 24-hr period each calendar 

day. or Department approved equivalent period, expressed in air-dried metric 
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tons CADMT) per day. The corresponding English unit is air-dried tons(ADT) 

per day. 

(9) "Spent Liquor Incinerator" means the combustion device in which 

pulping chemicals are subjected to high temperature to evaporate the water. 

incinerate organics and reclaim the sodium sulfate (saltcake) and sodium 

carbonate. 

(10) "Acid Absorption Tower" means the device where the sodium 

carbonate and sulfur dioxide re~ct to form a sodium sulfite solution prior 

to use as the cooking Jjquor 

(11) "Standard Dry Cubic Meter" means the amount of gas that would 

occupy a volume of one cubic meter. if the gas were free of uncombined 

water. at a temperature of 20°C.(68°F.) and a pressure of 760 mm of mercury. 

(12) "Total Reduced Sulfur (TRS)" means the sum of the sulfur compounds 

hydrogen sulfide. methyl mercaptan. dimethyl sulfide. and dimethyl 

disulfide. and any other organic sulfides present. These monitors shall be 

located downstream of the control device. 

(13) "Continuous Monitoring" means instrumental sampling of a gas 

stream on a continuous basis. excluding periods of calibration. 

(14) "Daily Arithmetic Average" means the average concentration over 

the twenty-four hour period in a calendar day or. Department approved 

equivalent period. as determined by continuous monitoring equipment or 

reference method testing. Determinations based on EPA reference methods or 

equivalent methods in accordance with the Department Source Test Manual 

consist of three (3) separate consecutive runs having a minimum sampling 

time of sixty (60) minutes each and a maximum sampling time of eight (8) 

hours each. The three values for concentration (ppm or grains/dscf) are 

averaged and expressed as the daily arithmetic average which is used to 
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determine compliance with process weight limitations. grain loading or 

volumetric concentration limitations and to detepnine daily emission rate. 

Highest and Best Practicable Treatment and Control Required 

340-25-222 (1) Notwithstanding the specific emission limits set forth in 

340-25-224. in order to maintain the lowest possible emission of air 

contaminants. the highest and best practicable treatment and control 

currently available shall in every case by provided. with consideration 

being given to the economic life of the existing equipment. 

(2) All installed process and control equipment shall be operated at 

full effectiveness and efficiency at all times. such that emissions of 

contaminants are kept at lowest practicable levels. 

Emission Limitations 

340-25-224 (1) Emission of Total Reduced Sulfur (TRS); Spent Liquor 

Incinerator. The emissions of TRS from any spent liquor incinerat~r stack 

shall not exceed 10 ppm and 0.07 gram/kg BLS (0.14 lb/ton BLS) as a daily 

arithmetic average in accordance with 340-25-220(14). 

(2) Particulate Matter: Spent Liquor Incinerator. The emissions of 

particulate matter from any spent liquor incinerator stack shall not 

exceed: 

(a) 3.6 grams/kg BLS (7.2 lbs/ton BLS) as a daily arithmetic average 

in accordance with 340-25-220(14) and the Department Source Test Manual: and 

(b) Exhibit an opacity equal to or greater than 35 percent for a period 

exceeding·3 minutes in any one hour (excluding periods when the facility is 

not operating). 
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(3) Sulfur Dioxide Csozl.;_ 

(a) Spent Liquor Incinerator. The emissions of sulfur dioxide from 

each spent liquor incinerator stack shall not exceed a 3-hr arithmetic 

average of 10 ppm on a dry-gas basis. 

(b) Acid Absorption Tower: The emissions of sulfur dioxide from the 

acid absorption tower stack shall not exceed 20ppm as a 3-hr arithmetic 

'average on a dry gas basis. 

(4) All NSSG sources with the exception of spent liquor incinerators 

shall not exhibit an opacity equal to or greater than 20 percent for a 

period exceeding three (3) minutes in any one hour. 

More Restrictive Emission Limits 

340-25-226 The Department may establish more restrictive emission 

limits than the numerical emission standards contained in 340-25-224 and 

maximum allowable daily mill site emission limits in kilograms per day. for 

an individual mill. upon a finding by the Department that: 

(1) The individual mill is located or is proposed to be located in a 

special problem area or an area where ambient air standards are exceeded or 

are projected to be exceeded: or 

(2) When an odor or nuisance problem has been documented at any mill 

the TRS emission limits may be reduced below the regulatory limits. 
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Plans and Specifications 

340-25-228. Prior to construction of new neutral sulfite semi-chemical 

(NSSC) pulp mills or modification of facilities affecting emissions at 

existing NSSC mills. complete and detailed engineering plans and 

specifications for air pollution control devices and facilities and such 

data as may be required to evaluate proiected emissions and potential 

effects on air quality shall be submitted to and approved by the Department. 

All construction shall be in accordance with plans as approved in writing 

by the Department. 

Monitoring 

340-25-230 (1) General 

(a) The details of the monitoring program for each mill shall be 

submitted to and approved by the Department. This submittal shall include 

diagrams and descriptions of all monitoring systems. monitoring frequencies. 

calibration schedules. descriptions of all sampling sites. data reporting 

formats and duration of maintenance of all data and reports. Any changes 

that are subsequently made in the approved monitoring program shall be 

submitted in writing to the Department for review and approved in writing 

prior to change. 

(b) All records associated with the approved monitoring program 

including. but not limited to. original data sheets. charts. calculations. 

calibration data. production records and final reports shall be maintained 

for a period of at least two calendar years and shall be furnished to the 

Department upon request. 
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(2)(a) Total Reduced Sulfur (TRS). Each mill shall continuously 

monitor the spent liquor incinerator for TRS emissions using: continuous 

monitoring equipment, except where a vibration problem. which was in 

existence on March 26. 1989. exists and continuous monitoring equipment is 

not practical or economically feasible: in which case. upon documentation of 

the above condition. the spent liquor incinerator shall be sampled for TRS 

emissions using the reference method and the analytical method (EPA Method 

16. 16A. or 16B) as outlined in the Department Source Test Manual. 

(b) Spent liquor incinerator TRS source tests shall be performed 

quarterly except that testing may be semi-annual when the preceding six (6) 

source tests were less than 7.5 ppm. 

(c) Flow rate measurements used to determine TRS mass emission rates 

shall be corrected for cyclonic flow. where applicable. 

(3)(a) Particulate Matter. Each mill shall sample the spent liquor 

incinerator for particulate emissions with: 

(A) The sampling method: and 

(B) The analytical method specified in the Department Source Test 

Manual. 

(b) Spent liquor incinerator particulate source tests.shall be 

performed quarterly except that testing may be semi-annual when the 

preceding six (6) source tests were less than 0.05 Gram/Kg BLS (0.10 lb/ton 

BLS). All sampling data shall be corrected for cyclonic flow. where 

applicable. 

(c) Each mill shall provide continuous monitoring of opacity of 

emissions discharged to the atmosphere from the spent liquor incinerator. 

and the acid plant in accordance with the Department Continuous Emission 

Monitoring Manual: except that when continuous monitoring of opacity is not 
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feasible due to excessive moisture then EPA Method 9 shall be used for the 

determination of opacity. 

(4) Sulfur Dioxide (S02). Representative sulfur dioxide emissions 

from spent liquor incinerators and from the acid absorption tower shall be 

determined at least once every six (6) months with: 

(A) The sampling method: and 

(B) The analytical method specified in the Department Source Test 

Manual. 

Reporting 

340-25-232 Unless otherwise authorized by permit. data shall be 

reported by each mill for each sampling period by the fifteenth day of the 

first month following the applicable sampling period as follows: 

Cl) Daily average emissions of TRS gases in kilograms of total reduced 

sulfur per metric ton (pounds of total reduced sulfur per ton) of black 

liquor solids expressed as HzS based on all samples collected in one 

sampling period from the spent liquor incinerator. 

(2) Daily average emissions of particulate in kilograms per metric ton 

(pounds per ton) of black liquor solids based on all samples collected in 

one sampling period from the spent liquor incinerator. 

(3) Daily average concentration of sulfur dioxide in ppm for each 

source included in the approved monitoring program based on all samples 

collected in any one sampling period. 

(4) Daily average amount of virgin air-dried unbleached NSSC pulp 

produced expressed as air dried metric tons per dav (air dried tons per 

(5) Daily average amount of black liquor solids. dry weight. fired in 

the spent liquor incinerator during periods of operation. 
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(6) Unset conditions shall be reported in accordance with 340-25-234 

(7) Each mill shall furnish. upon request of the Department. such other 

pertinent data as the Department may require to evaluate the mills emission 

control program. 

(8) The Department shall be notified at least ten (10) days in advance 

of all scheduled reference method testing including all scheduled changes. 

(9) Data reported shall reflect actual observed levels. 

Upset Conditions 

340-25-234 (1) Each mill shall report abnormal mill operations to the 

Department including control and process equipment maintenance. or 

unexpected upsets that result in emissions in excess of the regulatory or 

air containment discharge permit limits within one hour. or when conditions 

prevent prompt notification. as soon as possible but no later than one hour 

after the start of the next working day. The mill shall also take immediate 

corrective action to reduce emission levels to regulatory or permit levels. 

(2) Upsets shall be reported in writing with an accompanying report on 

measures taken or to be taken to correct the condition and prevent its 

reoccurrence within five (5) working days of each incident. 

(3l Each mill shall report the cumulative duration in hours each month 

of the upsets reported in section (1) of this rule and classified as to: 

(al Spent Liquor Incinerator 

(A) TRS 

(B) Particulate 

(Cl S02 

(D) Onacity 
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ATTACHMEN'J: B 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Ii REQUEST ~OR EQC ACTION II 

Meeting Date: March 3, 1989 
Agenda Item: G 

Division: Air Quality 
Section: Program Operations 

SUBJECT: 

Authorization for a public hearing to consider amending the 
Air Quality Kraft Mill Regulations and adoption of 
regulations for Neutral Sulfite Semi-Chemical Pulp Mills 

PURPOSE: 

Revisions of the Kraft Pulp Mill Regulations are required to 
comply with EPA requirements, for the control of Total 
Reduced Sulfur (TRS), daily emission standards, and 
correction of discrepancies and adopt new Neutral Sulfite 
Mill Regulations specific to that process. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Program Strategy 
Proposed Policy 
Potential Rules 
Other: (specify)· 

_x._ Authorize Rulemaking Hearing 
· Proposed Rules (Draft) 

Rulemaking Statements 
Fiscal and Economic Impact Statement 
Draft Public Notice 

Adopt Rules 
Proposed Rules (Final Recommendation) 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue contested Case Decision/Order 
Proposed Order 

Other: (specify) 

Attachment __!:,__ 
Attachment __lL 
Attachment __lL 
Attachment __f_ 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 
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Meeting Date: March J, 1989 
Agenda Item: G 
Page 2 

DESCRIPTION OF REQUESTED ACTION: 

,, 

' 

Authorization of a public hearing to receive testimony on 
revision of the Kraft Mill Regulations and adoption of 
Neutral Sulfite Semi-Chemical (NSSC) regulations. The 
proposed regulations adopt daily standards in lieu of monthly 
standards, implement opacity standards and meet EPA TRS 
guidelines for Kraft Mills. The proposed NSSC regulations 
are required to better regulate that specific chemical 
pulping process. 

AUTHORITY/NEED FOR ACTION: 

_x_ Required by statute: ORS 468. 295 
Enactment Date: -"'J~u~l~y__,1~9~8~9"-~~~~~~ 

Statutory Authority: 
Amendment of Existing Rule: 
Implement Delegated Federal Program: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

__x_ Department Report (Background/Explanation) 
Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment _Q_ 

Attachment 
Attachment 

Attachment 

Attachment 

Attachment _L 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Seven Kraft Mills and one Neutral Sulfite Semi-Chemical Pulp 
Mill will be affected. The amount that each mill will be 
affected will vary depending upon compliance status of each 
mill and whether additional control is required. Testimony 
received at the public hearing should define the impact to 
each mill. 
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Meeting Date: March 3, 1989 
Agenda Item: G 
Page 3 

PROGRAM CONSIDERATIONS: 

No significant impact 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Authorize public hearings to obtain testimony on the 
proposed draft rules in Attachment A. 

2. Modify the draft rules as proposed in Attachment A and 
authorize public hearings. 

3. Refuse request for public hearing on the proposed rule. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission authorize 
public hearings to gather testimony on adoption of t~ 
revised Kraft Mill Regulations and the Neutral Sulfite Serni
Chemical Regulations. Adoption of the proposed regulations 
are considered necessary to conform with Section 110 and llld 
of the Clean Air Act and allow EPA approval of Kraft Mill 
Regulations and Neutral Sulfite Mill Regulations, as 
amendments to the State Implementation Plan. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY, LEGISLATIVE 
POLICY: 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Whether existing Kraft Mill rules should be amended to 
correct deficiencies identified by EPA. 

2. Whether to implement new rules for Neutral Sulfite 
Mills, to more effectively regulate emissions from the 
neutral sulfite industry. 
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Meeting Date: March 3, 1989 
Agenda Item: G 
Page 4 

INTENDED FOLLOWUP ACTIONS: 

Public Hearing Notice& in the Secretary of State's Bulletin 
and local newspapers. 

- Notify local jurisdictions and interested parties of public 
hearings and comment period. 

- Hold public hearing in Portland on March 26~ 1989. 
- Evaluate and respond to comments of industry and public. 
- Incorporate comments into proposed rules, based on 

Department's evaluation. 
- Submit final rules for adoption at the July 14, 1989, EQC 

meeting. 

WJF:ax 
AX324 
(2/15/89) 

Approved: 

Section: 

Division: 

Director: / .. ' I \ \ 
-~ ... '-...\ -..:...t' -'--·-

Report Prepared By: W.J. Fuller 

Phone: 229-5749 

Date Prepared: February 15, 1989 
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ATTACHMENT A 

Kraft Pulp Mills 

[ED. NOTE: Administrative Order DEQ 50 repealed previous rules 340-25-
155 through 340-25-195 (consisting of SA 38, filed 4-4-69).] 

DEFINITIONS 

340-25-150 

As used in these regulations, unless otherwise required by context: 

(1) "Continual Monitoring" means sampling and analysis, in a 

continuous or timed sequence, using techniques which will 

adequately reflect actual emission levels or concentrations on a 

continuous basis. 

(2) "Department" means the Department of Environmental Quality. 

(3) "Emission" means a release into the atmosphere of air 

contaminants. 

(4) "SLS" means Black Liquor Solids, dry weight. 

(5) "Kraft Mill" or "Mill" means any industrial operation which uses 

for a cooking liquo.r an alkaline sulfide solution containing 

sodium hydroxide and sodium sulfide in its pulping process. 

(6) "Lime Kiln" means any production device in which calcium carbonate 

is thermally converted to calcium oxide. 

(7) "Non-Condensibles" means gases and vapors, contaminated with TRS 

compounds fgasesj, from the digestion and multiple-effect 

evaporation processes of a mill fehae-are-nos-oondensed-wioh-ehe 

eqaipmene-ased-in-said-proeessesJ. 

(8) "Other Sources" means sources of TRS emissions in a kraft mill 

other than recovery furnaces and lime kilns, including but not 

limited to: 

(a) Vents from knotters, brown stock washing systems, 

evaporators, blow tanks, smelt tanks, blow heat accumulators, 
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black liquor storage tanks, black liquor oxidation system, 

pre-steaming vessels, tall oil recovery operations; 

(b) Any operation connected with the treatment of condensate 

liquids within the mill; and 

(c) Any vent which is shown to be a significant contributor of 

odorous gases. 

(9) ''Particulate Matter" means all solid material in an emission 

stream rwhich-may-be·removed-on·a·g1ass·fiber·fi1eer-maineainea 

:<02°- ·G, -f4GG"-·l" .·)-.-··The ·g1ass -Hber ·E'iher -ea ·be ·e1sed ·shaH -be -MSA 

11G6BH-o~-eqe1iva1ene,J as measured by EPA Method 5, or EPA Method 

17 if the stack temperature is no greater than 205°C (400°F). 

(10) "Parts Per Million (ppm)• means parts of a contaminant per million 

parts of gas by volume on a dry-gas basis (l ppm equals 0.0001% by 

volume). 

(11) "Production• means the daily rave~agej amount of air-dried 

unbleached kraft pulp, or equivalent, produced as determined by 

dividing the monthly total production by the numbe.r of days 

specific production equipment operates, and expressed in air-dried 

metric tons (admt) per day. The corresponding English unit is 

air-dried tons (adt) per day. 

(12) "Recovery Furnace" means the combustion device in which pulping 

chemicals are converted to a molten smelt and wood solids are 

incinerated. For these regulations, and where present, this term 

shall include the direct contact evaporator. 
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.Llll "Significant Upgrading of Pollution Control Equipment" means a 

modification or a rebuild of an existing pollution control device for 

which a capital expenditure of 50 percent or more of the replacement 

cost of the existing device is required. 

"Standard Dry Cubic Meter" means the amount of gas that 

would occupy a volume of one cubic meter, if the gas 

were free of uncombined water, at a temperature of 20° 

C. (68° F.) and a pressure of 760 mm of t1ercury (29.92 

inches of Mercury). The corresponding English unit is 

standard dry cubic foot. When applied to recovery 

furnace. gases ''standard dry cubic meter 11 requires 

adjustmenJi, of the gas volume to that which would result 

in a concentration of 8% oxygen if the oxygen 

concentration exceeds 8%. When applied to ~ime kiln 

gases "standard dry cubic meter" requires adjustment of 

the gas volume to that which would result in a 

concentration of 10 fpei;eeneJ! oxygen if the oxygen 

concentration exceeds 10%. The mill shall demonstrate 

that oxygen concentrations are below noted values. 

"Total Reduced Sulfur (TRS)" means the sum of the sulfur 

compounds finj hydrogen sulfide, methyl mercaptanfsj, 

dimethyl sulfide, and dimethyl disulfide, and any other 

organic sulfides present in an oxidation state of minus 

two. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ 50, f. 2-9-73, ef. 3-1-73; DEQ 137, f. & ef. 6-10-77 
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STATEMENT OF POLICY ' ' 
340-25-155 

Recent technological developments have enhanced the degree of malodorous 

emission control possible for the kraft pulping process. While recognizing 

that complete malodorous and particulate emission control is not presently 

possible, consistent with the meteorological and geographical conditions in 

Oregon, it is hereby declared to be the policy of the Department to: 

(1) Require, in accordance with a specific program and time table for 

all sources at each operating mill,·the highest and best 

practicable treatment and control of atmospheric emissions from 

kraft mills through the utilization of technically feasible 

equipment.devices, and procedures. Consideration will be given 

to the economic life of equipment, which when installed, complied 

with the highest and best practicable treatment requirement; 

(2) Require degrees and methods of treatment for major and minor 

emission points chat will minimize emissions of odorous gases and 

eliminate ambient odor nuisances; 

(3) Require effective monitoring and reporting of emissions and 

reporting of other data pertinent to air quality or emissions. 

The Department will use these data in conjunction with ambient air 

data and observation of conditions in the surrounding area to 

develop and revise emission and ambient air standards, and to 

determine compliance therewith; 

(4) Encourage and assist the kraft pulping industry to conduct a 

research and technological development program designed to 

progressively reduce kraft mill emissions, in accordance with a 

definite program, including specified objectives and time 

schedules. A-4 
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Scat. Auch.: ORS Ch. 

Hist.: DEQ SO, f. 2-9-73, ef. 3-1-73 
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A-5 
\ 
"·· 

B-9 



HIGHEST AND BEST PRACTICABLE TREATMENT AND CONTROL REQUIRED 

340-25-160 

(1) Notwithstanding the specific emission limits set forth in rule 

340-25·165, in order to maintain the lowest possible emission of 

air contaminants, the highest and best practicable treatment and 

control currently available shall in every case be provided, with 

consideration being given to the economic life of the existing 

equipment. 

(2) All installed process and control equipment shall be operated at 

full effectiveness and efficiency at all times, such that 

emissions of contaminants are kept at lowest practicable levels. 

Stat. Auth.: ORS Ch. 

Hist.: DEQ SO, f. 2·9-73, ef. 3-1·73 

OAR25160 (1/89) 
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( EMISSION LIMITATIONS 

340-25-165 

(1) Emission of Total Reduced Sulfur (TRS): 

(a) Recovery Furnaces: 

(A) The emissions of TRS from each recovery furnace placed 

in operation before January l, 1969, shall not exceed 10 

ppm fas-a-daily-ariehraeEie-averageJ and 0.15 Kg r 
SJ/metric ton (0.30 lbf-SJ/ton) of production as fa 

raoaEhlyJ daily arithmetic average~; 

(B) TRS emissions from each new recovery furnace placed in 

operation after January l, 1969, and before 

September 25. 1976. or· any recovery furnace modified 

significantly to expand production shall be controlled 

such that the emissions of TRS shall not exceed 5 ppm 

fas-a-daily-ariEhraeeie-averageJ and 0.08 Kgf-SJ/metric 

ton (0.15 lbf-SJ/ton) of production as [a raoaehlyl daily 

arithmetic average~. 

(b) Lime kilns. Lime Kilns shall be operated and controlled such 

that emissions of TRS shall not exceed: 

(A) 40 ppm and O.lQ Kgf-Sl/metric ton (0.2Q lbf-SJ/ton) of 

pr.eduction as monthly arithmetic averages; 

(B) As soon as practicable, but not later than July l, 1978, 

20 ppm and 0.05 Kgf-SJ/metric ton (0.lQ lbf-Sl/ton) of 

production as monthly arithmetic averages; 

(C) As soon as practicable, but not later than July l, 1983, 

20 ppm as a daily arithmetic average and 

A-7 
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a.as Kgf-SJ/metric ton (a.lQ lbf-SJ/ton) of production 

as a monthly arithmetic average; 

(D) 2a ppm fas-a-dai1y-a~iehmeaic-ave~agel and a.as Kgf 

SJ/metric ton (a.~Q lbf-Sl/ton) of production as [a 

monah1yl 12 hour arithmetic averages from each new lime 

kiln placed in operation or any lime kiln modified 

significantly to expand production. This paragraph 

applies to those sources where construction was 

initiated prior to September 25. 1976 . 

.!.£1 Smelt Dissolving Tanks. 

ill As soon as practicable, but not: later than July 1. 199a. · 

IRS emissions from each smelt dissolving tank shall not 

exceed a.033 g/Kg BLS (0,066 lb/ton BLS) as a 12 hour 

average. 

ffc}l iQl Non-Condensibles: 

(A) Non-condensibles from digest:ers and multiple-effect 

evaporators shall be continuously treated to destroy TRS 

gases by thermal incineration in a lime kiln or 

incineration device capable of subjecting the non

condensibles to a temperature of not less than 650° C. 

(1200° F.) for not less than 0.3 secondf9;J~ 

alternate device shall be available in the event 

adeouate incineration in the primary device cannot be 

acco!!!Olished. Venting of IRS gases during changeover 

shall be minimized but in no case shall the time exceed 

one hour. 
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(B) When steam- or air-stripping of condensates or other 

contaminated streams is practiced, the stripped gases 

shall be subjected to treatment in the non-condensible 

incineration system or otherwise given equivalent 

treatment. 

ttd}j .!.£1 Other Sources: 

(A) As soon as practicable, but not later than July 1, 1978, 

the total emission of TRS from other sources including, 

but not limited to, knotters and brown stock washer 

vents, brown stock washer filtrate tank vents, black 

liquor oxidation vents, and contaminated condensate 

stripping shall not exceed O.lQ Kgr-SJ/metric ton (0.22 

lbr-SJ/ton) of production; 

(B) Miscellaneous Sources and Practices. When it is 

determined that sewers, drains, and anaerobic lagoons 

significantly contribute to an odor problem, a program 

for control shall be required. 

rte}] (f) Compliance Programs. rEaeh-rai11-wieh-any-soui;ees-nea->n 

eomp1ianee-wiEh·Ehe-1918-eraission-1imiEs-sha11-subrniE·a 

pi;ogi;ara-and-sehedu1e-ioP-aehieving-eorap1>anee·Eo·Ehe 

9epai;t:raena -foi;-appi;ova1-by-no -1aaei; -t:han ·Aligusa -1; -1911 .-

As -seen -as -p!'aeaieab1e ,- -but: -noa -1aeei; -Ehan -Januai;y -1; 

198G;-eaeh-rai11-wit:h-1irae-ki1nts}-not:-in-eornp1ianee-w>t:h 

t:he-1983-1iraiEs-sha11-subrait:-a-pi;ogi;ara-and-sehedli1e-Eo~ 

aehieving·eorap1ianee.-J Each mill with any recovery 

furnace or lime kiln not in compliance with the 1988 

averaging period or smelt dissolving tanks not in 
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compliance with the July 1. 1990 limit: shall submit a 

program and schedule for achieving compliance as soon 
' 

as practicable but no later than January 1. 1990. 

(2) Particulate Matter: 

(a) Recovery Furnaces. The emissions of particulate matter from 

each recovery furnace stack shall not exceed~ fa-raoRah1y 

aFit;hmeaj,e-aveFage-ofrl 

(A) 2.0 kilograms per metric ton (ffouF-t4!J ~pounds per 

ton) of production as a daily arithmetic average; fandl 

(B) 0.30 gramfsl per gry standard cubic meter (0.13 grainfsj 

per gry standard cubic foot); and 

i.Ql Exhibit 35 percent opacity or greater based on a path 

length of 10 feet if greater than 10 feet. for periods 

exceeding six (6) percent of the six (6) minute average 

opacities in a quarter (excluding periods when the 

facility is not operating). 

(b) Lime Kilns. The emissions of particulate matter from each 

lime kiln stack sl}all not e·xceed fa-mcmeh1y-api,t;hmeaie 

avepage -ofJ: 

(A) 0.50 kilogram per metric ton (foRe-t1}l l.00 pound per 

ton) of production as a daily arithmetic average; faRdJ 

(B) 0.46 gramfsJ per standard cubic meter (0.20 grainfsl per 

standard cubic foot)f,J : and 

i.Ql The visible emission limitations in section 340-25-

165{4). 

(c) Smelt Dissolving Tanks. The emission of particulate matter 

from each smelt dissolving tank stack shall not: exceed~ fa 
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monahly·aPkohmeSke-average-oi-G,25-KgrmeoPko-~on·tone-half 

tlr2}-pound-per-son-oi-produoSkon},j 

_!.!il. A daily arithmetic average of 0.25 kilogram per metric 

ton (0.50 pound per ton) of production; and 

~ The visible emission limitations in section 340-25-

165(4). 

i.!D. Replacement or Significant Upgrading of existing particulate 

pollution control equipment after July 1. 1988 shall result 

in more restrictive standards as follows: 

!al Recovery Furnaces. The emission of particulate matter 

from each affected recovery furnace stack shall. not 

exceed 0.67 kilogram per metric ton (1.35 pounds per 

ton) of production as a daily arithmetic average and 

0.10 gram per dry standard cubic meter (0.044 grain per 

dry standard cubic foot). 

~ Lime Kilns. The emission of particulate matter from 

each affected lime kiln stack shall not exceed 0.17 

kilogram per metric ton (0.34 pound per ton) of 

production as a daily arithmetic average and 0.15 gram 

per dry standard cubic meter (0.067 grain per dry 

standard cubic foot) when burning gaseous fossil fuel; 

or 0.33 kilogram per metric ton (0.65 pound per ton) of 

production as a daily arithmetic average and 0.30 gram 

per dry standard cubic meter (0.13 grain per dry 

standard cubic foot) when burning liquid fossil fuel. 

~ Smelt Dissolving Tanks. The emissions of particulate 

matter from each smelt dissolving tank vent stack shall 
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not exceed 0.15 kilogram per metric ton (0.30 pound per 

ton) of production as a daily arithmetic average. 

(3) Sulfur Dioxide (S02). Emissions of sulfur dioxide from each 

recovery furnace stack shall not exceed a daily arithmetic average 

of 300 ppm on a dry-gas basis except during start-up and shut-down 

periods. 

( 4) fNew -Faei 1:i'1oy -Gorap1ianee .- - -As -soon -as -p1'aetoic>ab1e r -bue -noe -1aeer 

ehan-wiehin·18G-days-o€-ehe-sea:i;e-up-o€-a-new-k:i;a€e-rai11-o:i;-o€-any 

new-o,;-raodified-€aei1iey-having-eraissions-1imieed-by·ehese 

,;egu1aeions,--ehae-€aoi1iey-sha11-be-ope:i;aeed,--eone:i;o11ed;·<>r 

1iraieed-eo-eorap1y-wieh-ehe-app1ieab1e-pPovisions-o€-ehese 

:i;egu1aeions -and-ehe -mi11-sha11-eonduee -sou:i;ee -sarap1ing -or 

raonieo:i;ing-as-app,;op,;iaee-eo-demonse:i;aee-eerap1ianee,J All kraft 

mill sources with the exception of recovery furnaces shall not 

exhibit an opacity egual to or greater than 20 percent for a 

period exceeding three (3) minutes in any one (1) hour. 

i1.l New Source Performance Standards 

~ New or sign;ficantly modified sources that commenced 

construction after September 24. 1976 are subject to New 

Source Performance Standards. see section 340-25-630. 

Stat,"Auth.: ORS Ch. 468 

Hist.: DEQ 50, f. 2-9-73, ef. 3-1-73; DEQ 137, f. & ef. 6-10-77 

OAR25165 (2/89) 
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MORE RESTRICTIVE EMISSION LIMITS 

340-25-170 

The Department may establish more restrictive emission limits than the 

numerical emission standards contained in rule 340-25-165 and maximum 

allowable daily mill site emission limits in kilograms per day for an 

individual mill upon a finding by the Department rGemmissicaJ that~ rehe 

iadividua1-mi11-is-1ceaeed-e~-is-pPcpcsed-ec-be-1eeaeed-ia-a-speeia1-prcb1em 

aPea-ep-aa-a~ea-where·ambieae-air·seaadapds-aPe-e~eeeded-er-aPe-prejeeeed-ee 

be-e~eeeded,J 

iJJ. The individual mill is located or is proposed to be located in a 

special problem area or an area where ambient air standards are 

exceeded or are projected to be exceeded: or 

ill \Jhen an odor or nuisance problem has been documented at any mill 

the TRS emission limits may be reduced below the regulatory 

limits. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ SO, f. 2-9-73, ef. 3-1-73; DEQ 137, f. & ef. 6-10-77 

OAR25170 (1/89) 
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PLANS AND SPECIFICATIONS 

340-25-175 

Prior to construction of new kraft mills or modification of facilities 

affecting emissions at existing kraft.mills, complete and detailed 

engineering plans and specifications for air pollution control devices and 

facilities and such other data as may be required to evaluate projected 

emissions and potential effects on air quality shall be submitted to and 

approved by the Department. All construction shall be in accordance with 

plans as approved in writing by the Department. 

Stat. Auth.: ORS Ch. 468. 

Hist.: DEQ 50, f. 2-9-73, ef. 3-1-73; DEQ 173, f. & ef. 6-10-77 

OAR25175 (1/89) 
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MONITORING 

340-25-180 

(1) General: 

(a) The details of the monitoring program for each mill shall be 

submitted to and approved by the Department. This submittal 

shall include diagrams and descriptions of all monitoring 

systems, monitoring frequencies, calibration schedules, 

descriptions of all sampling sites, data reporting formats 

and duration of maintenance of all data and reports. Any 

changes that are subsequently made in the approved monitoring 

program shall be submitted in writing to the Department for 

review and approved in writing prior to change; 

(b) All records associated with the approved monitoring program 

including, but not limited to, original data sheets, charts, 

calculations, calibration data, production records and final 

reports shall be maintained for a continuous period of at 

least 365 days and shall be furnished to the Department upon 

request. 

(2) Tatar Reduced Sulfur (TRS). Each mill shall continually monitor 

TRS in accordance with the following: 

(a) the monitoring equipment shall determine compliance with the 

emission limits and reporting requirements established by 

these regulations, and shall continually sample and record 

concentrations of TRS; 

(b) , The sources monitored shall include, but are not limited to, 

the recovery furnace stacks and the lime kiln stacks; 
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(c) At least roneJ ~ per year, vents from other sources as 

required in subsecti9n 340-25-l65(l)rfd}J~. Other Sources, 

shall be sampled to demonstrate the representativeness of the 

emissions of TRS and the results shall be reported.to the 

Department. 

(3) r~a}J Particulate Matter 

~ rPaFeicu1aee-MaeeeF,-JEach mill shall sample the recovery 

furnace(s), lime kiln(s) and smelt·dissolving tank(s) for 

particulate emissions with: 

(A) The sampling method; and 

(B) The analytical method approved in writing by the 

Department. 

(b) Each mill shall provide continual monitoring of opacity of 

emissions discharged to the atmosphere from reheJ each 
,, 

recovery furnace or particulate matter from reheJ each 

recovery furnaceffs}J tin-a-manneFJ using an alternate method 

approved in writing by the Department . 

.!.£.}. Recovery furnace particulate source tests shall be performed 

quarterly except that when the preceding six (6) samoles were 

less than 0.097 gr/dscf the sampling frequency may be semi 

annual. 

(4) Sulfur Dioxide (SOz). Representative sulfur dioxide emissions 

from the recovery furnace(s) shall be determined at least once 

each month. 

(5) Combined Monitoring. The Department may allow the monitoring of a 

combination of more than one emission stream if each individual 

emission stream has been demonstrated to be in compliance with all 
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the emission limits of rule 340-25-165. The emission limits fot· 

the combined emission stream shall be established by the 

Department. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ 50, f. 2-9-73, ef. 3-1-73; DEQ 137, f. & ef. 6-10-77 

OAR25180 (2/89) 
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REPORTING 

340-25,185 

Unless otherwise authorized or required by permit, data shall be reported by 

each mill for each calendar month by_the fifteenth day of the subsequent 

calendar month as follows: 

(1) Aoplicable daily or 12-hour average emissions of TRS gases 

expressed in parts per million of H2S on a dry gas basis with 

oxygen concentrations. if oxygen corrections are required. for 

each source included in the approved monitoring program; 

(2) fMoneh1yJ Daily average emissions of TRS gases in kilogr&ms.of 

total reduced sulfur per metric ton of pnlp processed expressed 

as Hz,i. for each source included in the approved monitoring 

program; 

(3) fMoneh1yj Daily average emission of S02 based on all samples 

collected in any one day from the recovery furnace(s), expressed 

as ppm, dry basis: 

(4) fMoneh1y-average-emission-oE-parEieu1ases-in-grams-per-sEandaFd 

eubie-meSeFc-and-ki1ograms-peF-mesrie-son-oE-pu1p-produeed-based 

upon-she-samp1ing-eonduesed-in-aeeordanee-wish-sne-appFoved 

moniceFing-progPamcl All daily average opacities for each 

recovery furnace where the utilization of transmissometers for the 

measurement of opacity is used: 

(5) fAveFage-monsh1y-equiva1enc-kFaEE-pu1p-ppodueeionc]All 6-minute 

average opacities that exceed 35 percent. 

(6) fAveFage-dai1y-and-She-va1ue-oE-Ehe-maximum-houp1y-opaeiEy;-andfor 

ehe-average-dai1y-and-ehe-va1ue-of-she-ma~imum-heur1y-paFEieu1aEe 

emissions-in-gPams-peF-scandard-eubie-meseF-EoP-eaeh-FeeovePy 
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guEnaae-seaak-on-a-dai1y-basis;J Daily average kilograms of 

particulate per metric ton of pulp produced for each recovery 

furnace where the utilization of transmissometers for the 

measurement of opacity is n~t feasible and the mass emission rate 

is determined based upon alternative sampling conducted in 

accordance with the approved monitoring programs. 

(7) The results of each recovery furnace particulate source test in 

grams per .!!!Y standard cubic meter and for the same source test 

period the fooneinua1J hourly average opacity or the particulate 

monitoring record obtained in accordance with the approved 

fooneinua1J alternate monitoring program required in section 340-

25-180(3). 

(8) Unless otherwise approved in writing, fehe-oWBu1aeive-nWRbeE-of 

OE·peEmie-1imies;J all periods of non-condensible gas bypass shall 

be reported. 

(9) Upset conditions shall be reported in accordance with section 340-

25-190(3); 

(10) Each kraft mill shall furnish, upon request of the Department, 

such other pertinent data as the Department may require to· 

evaluate the mill's emission control program. 

llll Monitoring data reported shall reflect actual observed levels 

corrected for oxygen. if required. and analyzer calibration . 

.Llll Oxygen concentrations used to correct pollutant data shall reflect 

oxygen concentrations at the point of measurement of pollutants. 

\ ·. 
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.!..1-ll The Department shall be notified at least ten (10) days in advance 
\ 
' 

of all scheduled reference method testing including all scheduled 

changes. 

Stat. Auth.: ORS Ch. 468 

Hist.; DEQ 50, f. 2-9-73, ef. 3-1-73; DEQ 137, f. & ef. 6-10-77 

OAR25185 (2/89) 
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UPSET CONDITIONS 

340-25-190 

(1) Each mill shall immediately report abnormal mill operations 

including control and process equipment maintenance, or breakdowns 

which result in violations of regulatory or air contaminant 

discharge permit limits. The mill shall also take immediate 

corrective action to reduce e~ission levels to regulatory or 

permit levels. 

(2) Significant upsets shall be reported in writing with an. 

accompanying report on measures taken or to be taken to correct 

the condition and prevent its reoccurrence. 

(3) Each mill shall report the cumulative duration in hours each monch 

of the upsets reported in section (1) of this rule and classified 

as to; 

(a) Recovery Furnace: 

(A) TRS; 

(B) Particulate. 

(b) Lime Kiln: 

(A) TRS; 

(B) Particulate. 

(c) Smelt Tank Particulate. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ SO, f. 2-9-73, ef. 3-1-73; OEQ 137, f. & ef. 6-10·77 

OAR25190 (l/89) 
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OTHER ESTABLISHED AIR QUALITY LIMITATIONS 

340-25-195 

OAR25195 (1/89) 

[DEQ 50, f. 2:9-73, ef. 3-1-73; 

Repealed by DEQ 137, f. & ef. 6-10-77] 
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\ PUBLIC HEARING 

340-25-200 

OAR25200 (l/89) 

rDEQ 50, f. 2-9-73, ef. 3-1-73; 

Repealed by DEQ 137, f. & ef. 6-10-77] 

A-23 
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CHRONIC UPSET CONDITIONS 

340-25-205 

If the Department determines that an upset condition is chronic and 

correctable by installing new or modi~ied process or control procedures or 

equipment, a program and schedule to effectively eliminate the deficiencies 

causing the upset conditions shall be submitted. Such reoccurring upset 

conditions causing emissions in excess of applicable limits may be exempted 

from rules 340-21-065 and 340-21.-070 through. 340-21-075 and may be subject 

to civil penalty or other appropriate action. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ 50, f. 2-9-73, ef 3-1-73 

OAR25205 (1/89) 
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NEUTRAL SULFITE SF.Ml-CHEMICAL (NSSC) l'ULl' MILLS 

De fini tio11s 

340-25-220 

As used in these rerrulations. unless· otherwise required by context: 

.£.ll "Continual Monitorinen means samnling and analysis. in a 

continuous or timed sequence. using techniques ~hich will 

adequately reflect actual emissiot1 levels or concentrations on a 
\ 

continuous basis . 

..!.1J. noepartment" means the Department of Environment<il Oual ity. 

ill "Emission" means a release into the atmosphere of air 

containments . 

.!.!±..1 "BLS" means black liguor solids. dry weight . 

.CU. "Neutral Sulfite Semi-Chemical CNSSC) pµlp Mill" means any 

industrial operation which uses for cooking. a liquor prepared 

from a sodium carbonate solution and sulfur dioxide at a neutral 

PH. range 6-8 . 

.LJil "Particulate Matter" means all solid material in an emission 

stream·as measured by EPA Method S. if the stack temperature is no 

greater than 2os·c (400"Fl. 

J.1l. · "Parts per Million (ppm)" means parts of a c·ontaminant oer million 

parts of gas by volume on a dry-gas basis (one ppm equals 0.0001% 

by volume). 

lJil "Production" means the daily average amount of virgin air-dried 

unbleached NSSC pulp. or equivalent. produced as determined by 

dividing the monthly total production by the number of days 
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specific oroduction equipment operates. and expressed in air-dried 

metric tons (ADMT) per day. The corresponding Eng_lish unit is 

air-dried tons (ADT) per day. 

i..2.l "Spent Liquor Incineratorn _means the combustion device in which 

pulping chemicals are subjected to high temperature to evauorate 

the water. incinerate organics and reclaim the sodium sulfate 

(saltcake) and sodium carbonate. 

ilQl "Acid Absorption Tower" means the device where the sodium 

carbonate and sulfur dioxide react to form a sodium sulfite 

solution prior to use as the cooking liquor. 

il1.l. "Standard Dry Cubic Meter• means the amount of gas that would 

occupy a volume of one cubic meter. if the gas were free of 

uncombined water. at a temperature of 20°C. (68°F.) and a pressure 

of 760 mm of mercury. 

i1ll "Total Reduced Sulfur (TRSl" me~ns the sum of the sulfur compounds 

hydrogen sulfide methyl rnercaptan. dimethyl sulfide. and dimethvl 

disulfide. and any other organic sulfides present in an oxidation 

state of minus two. 

OAR25220 (2/89) 
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Highest and Best Practicable Treatment and Control Required 

340-25-222 

.Lll Notwithstanding the specific emission limits set forth in rule 

340-25-224. in order to maintain the lowest possible emission of 

air contaminants. the highest and best practicable treatment and 

control currently available shall in every case by provided, with 

consideration being given to the economic life of the existing 

equipment. 

i1J. All installed process and control equipment shall be operated ~t 

full effectiveness and efficiency at all times. such that 

emissions of contaminants are kept at lowest practicable levels. 

OAR25-222(2-2-89) 
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Emission Limitations 

340-25-224 

1.1.l.,. Emission of Total Reduced Sulfur (TRS): 

.U!l Spent Liquor Incinerator. The emissions of TRS from any spent 

liquor incinerator stack shall not exceed 10 ppm and 0.07 g/kg BLS 

(0.14 lb/ton BLS) as daily arithmetic averages . 

.l1l Particulate Matter: 

i.2.1 Spent Liquor Incinerator. The emissions of particulate matter 

from any spent liquor incinerator shall not exceed: 

i&l 3.6 g(kg BLS (7.2 lb/ton BLS) as a daily arithmetic average: 

and 

.!],l Exhibit an opacity equal to or greater than 35 percent for a 

period exceeding 3 minutes in _any one hour. 

iQl Acid Absorption Tower. Visible emissions shall not exceed the 

limitations in section 340-25-224 (4). 

L1l Sulfur Dioxide CSOzl.;. 

~ Spent Liquor Incinerator. The emissions of sulfur dioxide from 

each spent liquor incinerator stack shall not exceed a daily 

arithmetic average of 10 ppm except during start-up and shut-down 

periods. 

iQl Acid Absorption Tower: The emissions of sulfur dioxide from the 

acid absorption tower stack shall not exceed 20npm as a daily 

arithmetic average . 

.!..!!l All NSSC sources with the exception of spent liquor incinerators shall 

not exhibit an opacity equal to or greater than 20 percent for a period 

exceeding three (3) minutes in any one hour. 

0AR25-224(2-2-89) 
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More Restrictive Emission Limits 

340-25-226 The Department may establish more restrictive emission 

limits than the numerical emission standards contained in nile 

340-25-224 and maximum allowable daily mill site emission limits in 

kilo~rams per day for an individual mill upon a finding by the 

Department that: 

ill The individual mill is located or is proposed to be located in a 

special problem area or an area where ambient air standards are 

exceeded or are proiected to be exceeded; or 

.!.1l When an odor or nuisance problem has been documented at any mill 

the TRS emission limits may be reduced below the regulatorv 

limits. 

OAR25-226(2-2-89) 

• 
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Plans and Specifications 

340-25-228 

Prior to construction of new neutral sulfite semi-chemical (NSSC) pulp 

mills or modification of facilities affecting emissions at existing 

NSSC mills. complete and detailed engineering plans and specifications 

for air pollution control devices and facilities and such data as may 

be requited to evaluate projected emissions and potential effects on 

air quality shall be submitted to and approved by the Department. All 

construction shall be in accordance with ulans as approved in writing 

by the Department. 

OARZS-228(2-2-89) 
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Monitoring 

340-25-230 Cll General 

ii!2. The details of the monitoring program for each mill shall he 

submitted to and approved by the Department. This submittal shall 

inc~ude diagrams and descriptions of all monitoring systems. 

monitoring frequencies calibration schedules. descriptions of all 

sampling sites. data reporting fonnats and duration of maintenance 

of all data and reports. Any changes that are subsequentlv made 

in the approved monitoring proeram shall be submitted in writing 

to the Department for review and approved in writing prior to 

change. 

11LJ. All records associated with th~ approved monitoring orogram 

including. but not limited to. original data sheets charts. 

calculations. calibration data. production records and final 

reports shall be maintained for a period of at least one yeaar and 

shall be furnished to the Department upon request. 

(2)(a) To~al Reduced Sulfur CTRS). Each mill shall sample the spent liguor 

incinerator for TRS emissions with: 

ill The sampling method; and 

i1U The analytical method approved in writing by the Department. 

iQl Spent liquor incinerator TRS source tests shall be performed 

quarterly except when the preceding six (6) samples demonstrated 

that the concentrations were less than 7.5 ppm the sampling 

frequency may be semi-annual. 

l£J. Flow rate measurements used to determine TRS mass emission rates 

shall be corrected for cyclonic flow. where applic~hle. 
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(3) (al Particulate Matter. Each mill shall sample the spent liquor 

incinerator for particulate emissions with: 

.JJjJ_ The sampling method; and 

.OU The analytical method approved in writing by the Department. 

iQl Spent liquor inCinerator particulate source tests shall be 

performed quarterly except when he preceding six (6) sarnnles 

demonstrated that the emissions rates were less than 0.10 lb/ton 

BLS. the sampling frequency may be semi annual. All sampline data 

shall be corrected for cyclonic fl or..1. where applicable. 

(4) (a) Sulfur Dioxide (SOz). Representative sulfur dioxide emissions 

from snent liquor incinerators and from the acid absorption 

towers shall be determined at least once every six (6) months 

with: 

.JJjJ_ The sampling method; and 

L!ll The analytical method approved in writing by the Department. 

OAR25-230(2-2-89) 
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Reporting 

Unless otherwise authorized by permit, data shall be reported by ench 

mill for each sampling period by the fifteenth day of the first month 

following the applicable sampling period as follows: 

il.L Daily average emissions of TR_S gases in grams of total reduced 

sulfur per kiloeram of black liquor solids. expressed as H2S based 

on all samples collected in any one day from the s·pent liguor 

incinerator. 

lll Daily average emissions of particulate in grams per kilorrrnm of 

black liquor solids based on all samples collected in any one di1y 

from the spent liquor incinerator. 

ill Daily average concentration of sulfur dioxide in ppm for each 

source included in the approved monitoring program based on all 

samples collected in any one day . 

.L!U. Daily average amount of virgin air-dried unbleached NSSC pulp 

produced expressed as air dried metric tons per day (ADMT/day), 

1.2.l Daily average amount of black liquor solids, dry weight. fired in 

the spent liquor incinerator during periods of operation . 

.(2l Upset conditions shall be reported in accordance with section, 

( 340-25-234 (3), 
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.!.ll Each mill shall furnish. upon request of the Department. such 

other pertinent data as the Department may require to evaluate the 

mills emission control program . 

.LJ!l The Department shall be notified at least ten (10) days in advance 

of all scheduled reference method testing including all scheduled 

changes. 

l21 Data reported shall reflect actual observed levels. 

OAR25-232(2-2-89) 
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Upset Conditions 

340-25-234 

(1) Each mill shall immediately reuort abnormal mill operations 

including control and process equipment maintenance, or breakdowns 

which resui't in violation of regulatory or air containment discharge 

perm.it limits. The mill shall also take immediate corrective action to 

reduce emission levels to regulatory or permit levels . 

.1.11 Significant upsets shall be reported in writing with an 

accomnanying report on measures taken or to be taken to correct 

the condition and prevent its reoccurrence 

ill Each mill shall report the cumulative duration in hours each month 

of Che uusecs reported in section (1) of this rule and classified 

as to~ 

(a) Spene Liquor Incinerator 

CA) TRS 

(B) Particulate 

(C) SOz 

(b) Acid Absorncion Tower 

CA) SOz. 

(B) Qpaci!;y 

OAR25-234(2-2-89) 
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Chronic Upset Conditions ··~, 

) 
340-25-236 

If the Department determines that an upset condition is chronic and 

correctable by installing new o~ modified process or control orocedures 

or equipment. a program and schedule to effectively eliminate the 

deficiencies causing the upset conditions shall be submitted. Such 

reoccurring uoset conditions causing emissions in excess ·of applicable 

limits may be exempted from rules 340-21-065 and 340-21-070 through 
. , .. :v 

340-21-075 and may be subject to civil penalty or other appropriate 

action. 

OAR25-236(2-2-89) 
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ATTACMENT B 

RULEMAK~NG STATEMENTS 

for 
Kraft Pulp Mills OAR 340-25-150 
through 340-25-205 and Neutral 

Sulfite Semi-Chemical (NSSC) Pulp Mills 
OAR 340-25-220 through OAR 340-25-236 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authoritv 

This proposal amends OAR 340-25-150 through 340-25-205 and adds OAR 340-25-
220 through 340-25-236. 
It is proposed under authority of ORS 468.295 Air Purity Standards; 

Need for the Rule 

1. To comply with EPA guidelines on the control of TRS emissions from 
Kraft mills, EPA regulations requiring opacity standards and EPA 
requirements limiting emission standards to. 24-hour averaging periods 
or 12-hour averaging periods. 

2. To add regulations specific for the Neutral Sulfite Semi-Chemical Pulp 
mills which contain opacity standards, 24-hour averaging periods and 
emission standards consistent with the pulp{ng process. 

Principal Documents Relied Upon 

1. EPA 450/2-78-00Jb Kraft Pulping, Control of TRS Emissions from e:<isting 
Mills. 

2. Kraft Mill and Neutral Sulfite Mill monitoring data. 

3. Section 110 and 111 of the Clean Air Act. 

FISCAL AND ECONOMIC IMPACT STAT~~ENT: 

These amendments will result in varying degrees of impact on the Kraft Pulp 
Mills, depending upon additional control requirements and control methods. 
There is little or no impact on the Neutral Sulfite Mills as a result of the 
proposed regulation. 

AX323 (2/89) 
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LAND USE CONSISTENCY STATEMENT: 

The proposed rule revision OAR 340-25-150 through 340-25-205 Kraft Fulp 
Mills and the addition of OAR 340-25-220 through 340-25-236 does not affect 
land use and is consistent with the statewide planning goals. 

with regard to Goal 6 (air, water, an~ land resources quality) the rules 
are designed to enhance and preserve air quality in the affected area and 
are considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to confli·ct with other goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same fashions as are indicated for testimony in this 
no t:ice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting 
land use and with Statewide Planning Goals within their expertise and 
j urisdic ti on. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflict brought 
to our attention by local, state, or federal authorities. 

AX323 (2/89) 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • a 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE nm 
KIGHLIGHTS: 

HOW TO 
COMMENT: 

811 s. W~ 6th Avenue 
Portland, OR 97204 

11/1/58 

NOTICE OF PUBLIC HEARING 

Hearing Date: 
Date Prepared: 
Conunents Due: 

April 26, 1989 
February 2, 1989 
May 3, 1989 

Seven Kraft pulp mills, one of which also operates a neutral sulfite 
semi-chemical pulp production line and one neutral sulfite semi 
chemical pulp mill. 

The Department of Environmental Quality is proposing to ·amend OAR 340 
25-150 through 340-25-205 "Kraft Pulp Mills" and to add OAR 340-25-220 
through 340-25-236 "Neutral Sulfite Semi-Chemical (NSSC) Pulp Mills, as 
amendments to the Oregon State Implementation Plan OAR 340-20-047. 

Revised Kraft mill TRS standards to conform with EPA guidelines f0r 
existing Kraft Mills, addition of opacity standards, implementation 
of daily averaging in lieu of monthly averaging for particulate and SOz 
standards and the addition of regulations specifically for the neutral 
sulfite semi-chemical pulp mills. 

Copies of the complete proposed rule package may ~e obtained from the 
Air Quality Division in Portland 811 S.W. Sixth Avenue or the 
regional office nearest you. For further information contact 
William J. Fuller at 229-5749. 

A public hearing will be held before a hearings .officer at: 

9:00 am 
April 26, 1989 
811 SW 6th Avenue, Room 4A 
Portland, OR 97204 

Oral and written conunents will be accepted at the public hearing. 
Written conunents may be sent to the DEQ, but must be received by no 
later than May 3, 1989. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from otner parts of the state. call 1-800-452--4011. 
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UHAT IS THE 
NEXT STEP: 

A.X322:x (2/89) 

After public hearing the Environmental Quality Commission may ac 1t 
rule amendments identical to the proposed am~ndments ,. adopt modi Led 
rule amendments on the same subject matter, or decline to act. The 
adopted rules will be submitted to the U. S. Environmental Protection 
Agency as part of the State Glean Air Act Implementation Plan. The 
Commission's deliberation should come in July 1989 as part 
of the agenda of a regularly scheduled Commission meeting. 

A .Statement of Need, Fiscal and Economic Impact Statement, and Land 
Use Consistency Statement are attached to this notice. 
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POLLUTION CONTROL 

( 1 l Aericulturnl operations and the growing 
or harvesting" ni crops and the raising of fowls or 
Jnimals. e~cept iield burnin~ which shall be sub
ject to re~!lation pursuant to ORS 468.1-10, 
468.150, 468.455 to 468.460 and this section: 

(fl The predominar : ch~ ter 
ment of the area of the ''tate. o :1 as re;:dcc. 
highly de,·eloped indu"::ial arb, cor;1rnerc:. 
other ch:irncteristics; 

(g) Availability oi a:r-cleanin~ <le.,·:ce;; 

(h) Economic feos1bility of acr-clec: 
devices; 

(2l Us~ of equipment in agricultural opera· 
tions in the growth of crops or the raising of fowls 
or animals, except field burning which shall be 
subject to regulation pursuant to 0 RS 468.HO, 
468.150, 468.455 to 468.480 and this section; 

(3) Barbecue equipment used in connection 
with any residence; 

(4) Agricultural land clearing operations or 
land gradmg; 

(5) Heating equipment in or used in connec· 
tion with residences used e:tclusively as dwellings 
for not more than four families, except wood
stoves which shall be subject to regulation under 
this section and ORS 463.630 to 463.655; 

(6) Fires set or permitted by any public 
agency when such fire is set or permitted in the 
performance of its official duty for the purpose of 
weed abatement, prevention or elimination of a 
fire hazard, or instruction of employes in the 
methods of fire fighting, which in the opinion of 
the agency is necessary; 

(i) Fires set pursuant to permit for the pur
pose of instruction of employes of private indus
trial concerns in methods of fire fighting, or for 
civil defense instruction; or ' · 

(8) The propagation and raising of nursery 
stock. exceot boilers used in connection with the 
propagation and raising of nursery stock. [Formerly 
449.775: 1975 c.559 i3: 1983 c.3"3 l2: 1983 c.7:JO §:JI 

468.295 Air purity standards; air qual· 
ity st::indards. (l) By rule the commission may 
establish areas of the state and prescribe the 
degree of'air pollution or air contamination that 
may be permitted therein, as air purity standards 
for such areas. 

(2) In determining air purity standards. the 
commission shall consider the following factors: 

(a) The quality or characteristics of air con· 
taminants or the duration of their presence in the 
atmosphere which may cause air pollution in the 
particular area of the state; 

(b) Existing physical conditions and topogra· 
phy; 

(i) Effect on normal human health oi parc 
lar air contaminants; 

(j) Effect on efficiency of industrial ooera 
resulting from use of air-cleaning devices: 

(k) Extent of danger to property in :l-:e 
reasonably to be expec:ed fro::i any partic·"i2 
contaminants; 

(L) Interference with reasonable er:io;;r: 
of life by persons in the area which can reasc 
bly be expected :o be af;"ec:ed by the air cont. 
nanr.s; 

(m) The volume of air conta1:110ants e:-:1: 
from a particular class of air contarnina 
source; 

(n) The economic and indust:ial devc 
ment of the state and continuance of pl 
enjoyment of the state's natural resources; oc 

(o) Other factors which the commission 
find applicable. 

(3) The co=ission may establish air quc 
standards including e!:lission standards for 
entire state or an area of the state. The stanc: 
shall set forth the maximum amount of air;;: 
tion permissible in vat.ous categories of air , 
taminants and may differentiate betw 
different areas of the state, different air contc 
nants and different air contamination source 
classes thereof. (Formerly 449.785 J 

468.300 When liability for violc.t 
not applicable. The several liabilities wt 
may be imposed pursuant to ORS 4-',8.: 
454.010 to 454.040, 454.205 to 454.255. 45~.· 
454.-125, 454.505 to 454.535, 454.605 to 45.\. 
and this chapter upon persons violating 
provisions of any rule. standard or order of 
commission pertain'ing !o air pollution shail 
be so construed as to include any violation wr 
was caused by an act of God, war, strife. rio 
other condition as to which any negligence 
wilful misconduct on the part of such person 
not the proximate cause. [Formerly 449.8251 (c) Prevailing wind directions and velocities; 

(d) Temper~tures and temperature inversion 
periods. humidity. and other atmospheric condi· 
tions: 

(e) Possible chemical reactions between air 
contaminants or bet\veen such air contaminants 
and air gases. moisture or sunlight: 

468.305 General comprehensive pl 
Subject to policy direction by the commiss 
the department shall prepare and de,·elon a c 

era! comprehensive plan for the cnntrol ~r Jb: 
ment of existing air pollution and for the con 
or prevention of new air pollution in any are: 

913 
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ATIACHMENT E 

Department Report 

Background Information: 

The Department has concluded that the existing Kraft Mill regulations are 
not approvable by EPA in their present form. This became apparent a:ter a 
review of the current regulations by the EPA and subsequent discussion 
between the agencies. The EPA, however, has not formally cisapproved the 
regulations .. 

The Department is proposing to amend the Kraft Mill regulations to correct 
these deficiencies. The revisions include the following: 

1. Adoption of daily averaging in lieu of monthly averaging for TRS,S02 
and particulate emissions from recovery furnaces. EPA has indicated 
that monthly averaging is not adequate to protect the environment and 
therefore not approvable. 

2. Implement the NSPS opacity standard (35%) for existing recovery 
furnaces. EPA regulations require visible emission limitations or 
other means to ensure continual compliance to be approvable. · 

3. Implement a 12-hour averaging period in lieu of daily averaging for 
lime kiln TRS emissions. EPA regulations require TRS emission 
limitations to be as stringent or more stringent than the proposed 
standards in the EPA guidelines document, "control of TRS emissions 
from existing mills", the proposed standard meets this criteria. 

4. Revise the lime kiln particulate standard to reflect daily averaging in 
lieu of monthly averaging.' This change is required to protect the 
environment on a daily basis and to obtain EPA approval. 

5. Implement a 
tank vents. 
other means 

20% opacity standard for lime kilns and smelt dissolving 
EPA regulations require visible emission limitations or 

to ensure continual compliance to be approvable. 

6. Adopt the NSPS standard of 0. 033 g/kg of black pquor solids as a 12 -
hour average for TRS emissions from smelt dissolving tank vents. This 
standard is identical to the proposed standard, in the EPA guidelines 
doctunent. 

7. Revise the smelt dissolving tank vent particulate standard to. reflect 
daily averaging in lieu of monthly averaging. This is required to 
protect the environment on a daily basis and to obtain EPA approval. 

These changes have been discussed with industry representatives who 
acknowledge that changes are required to circumvent disapproval by EPA of 
the Kraft Mill regulations. Industry is currently studying the impact of 
the proposed regulations on· the various mills. It is anticipated that the 
impact on each mill will become known during the public hearing process. 

AX327 E - l 
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Neutral Sulfite Mills 

The implementation of regulations for neutral sulfite mills is desirable co 
more effectively control the industry. At the present time the sources are 
re5ulated under the sulfite regulations, a different chemical pulping 
process. To more adequately address emissions from the neutral sulfite 
industry a regulation tailored to their specific process is required. These 
changes will also address EPA concerns regarding daily averaging in lieu of 
monthly averaging and implementation ~f opacity standards. 

The proposed regulations for the Neutral Sulfite Semi-Chemical Pulp mills 
was developed jointly with representatives of the industry. The proposed 
regulations are more stringent than existing standards, however, they do not 
present any problem to the industry. 

AX327 E • 2 
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ATTACHMENT C 

HEARINGS OFFICER'S REPORT ON RULE ADOPTION 

Modifications to Correct Deficiencies, Add Opacity Standards, and Clarify 
Monitoring Requirements. 

Neutral Sulfite Semi-Chemical (NSSC) Pulp Mills 
Addition of Regulations Specific to this Source Class. 

After the required public notice period, a public hearing was held April 26, 
1989 in Portland. The hearing began at 9:00 AM in Room 4A at the DEQ 
offices, with William J. Fuller as the Hearing Officer. A summary of all 
oral and written testimony received by the Department at the Hearing and 
during the comment period, which was extended to June 9, 1989 at the request 
of industry, follows. 

The only oral testimony received was from Douglas S. Morrison of Northwest 
Pulp & Paper, representing all of the affected Kraft mills. The hearing was 
attended by twelve industry representatives and one EPA representative. 
Personnel from individual mills also submitted written comments related 
primarily to their respective mill. 

The concerns appear to Concerns were voiced on the topics listed below. 
center on the effect of the rules on the ability 
to demonstrate and maintain compliance: 

of some or all of the mills 

1. Test procedures and methods to document compliance. 

2. Continuous emission monitoring practices, including the interpretation 
of continuous emission monitoring records as it relates to compliance 
determination. 

3. Consideration of emissions from multiple emission points that are 
combined and discharged from a common stack. 

4. Opacity, as well as the interpretation of this emission parameter to 
determine compliance with particulate standards and as a visible 
emission limitation similar to other source classes. 

5. Specific language changes in response to EPA comments that were still 
under consideration by the Department at the time of the hearing. 

6. Preparation of a draft for public review prior to submittal to the EQC 
for approval. 

7. 24 hour averaging in lieu of monthly averaging. 

8. Compatibility of the proposed 35% opacity limitation with the 
particulate mass emission rate and grain loading requirements. 
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9. The proposed odor or nuisance condition allowing DEQ to control an odor 
or nuisance condition at an individual mill upon documentation of the 
condition. 

10. No provisions for an alternate particulate monitoring system where 
opacity monitoring is not feasible due to excessive stack moisture. 

11. Lack of provisions for alternate 24 hour monitoring periods 
corresponding to individual mill schedules in lieu of.calendar day. 

12. Potential problems related to the 20% lime kiln opacity limitation for 
kilns burning fuel oil. 

Comments submitted by Lane Regional Air Pollution Authority (LRAPA) 
supported an hourly opacity standard, elimination of the one hour changeover 
time allowed to switch from the primary Total Reduced Sulfur incineration 
system to the secondary system, and more stringent standards for mills that 
may impact poor air quality areas. 

Comments received from the EPA were directed toward the required revisions 
necessary to make the proposed rules approvable. The comments were made on 
individual rule subsections. In general, these comments addressed the 
following: 

1. Need for standards to be written in a federally-enforceable manner. 

2. Need for time frames in standards which are adequate to monitor and 
demonstrate compliance with both short term and long term National 
Ambient Air Quality Standards. 

3. Need to meet EPA TRS guidelines unless an alternate demonstration of 
acceptability is made. 

4. The latest Kraft Pulp Mill Rules, approved by EPA, as adopted by EQC 
on January 26, 1973, will be used by EPA to ensure that no 
unacceptable relaxations in emission limits are made. 

PO\AR1744 
Attachments: Excerpts from written testimony. (Additional testimony will 

be sent separately to the Commission and is availble for 
review at the Air Quality Division office). 
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COMMENTS OF THE OREGON KRAFT PULPING INDUSTRY ON REVISIONS 
OF THE KRAFT MILL EMISSION RULES 

(PRESENTED AT THE ODEQ PUBLIC HEARING OF APRIL 26, 1989) 

HISTORICAL REVIEW 

The kraft pulping industry in Oregon and Washington has been 
at the leading edge of technology for TRS and particulate 
emission control. Oregon and Washington adopted the first 
emission rules or regulations for the industry to comply with in 
1969, about 20 years ago. These served as a model that was used 
by other states. The information developed to document 
compliance with these rules served as the. technical basis for the 
adoption of the "Kraft Pulping Process New Source Performance 
Standards" by the EPA which became effective in 1976. 

RECENT INDUSTRY COOPERATION 

The Oregon mills have been working with the Air Quality 
Staff of the ODEQ to provide input to this rule making process. 
The objective is to assure that advances made in control 
technology are either practiced or implemented in a timely manner 
while not placing undue stress on the mills. This input has been 
to some degree focused along fine lines since most of this 
industry's major emission sources are controlled to levels where 
the monitoring equipment is operating at or near detection 
levels. The direction initially taken by the Oregon mills for 
the control of minor TRS emission sources differs in practice 
from that published some ten years latter in an EPA document 
which we are told is now a regulatory requirement. We believe 
this document is identified as a guideline. Most of the changes 
that are proposed to the existing Rule are designed to satisfy 
the EPA State Implementation Plan (SIP) requirements rather than 
implement changes that will substantially reduce current emission 
levels and impact on the environment. 

In reference to the Kraft Pulp Emission Rule Revision 
Process the Department must be applauded for involving the Oregon 
mills. In August of 1988, the kraft mills were notified of the 
upcoming rule revision. subsequently, the Department and Oregon 
Kraft Technical Committee have met and/or exchanged 
correspondence six times. On February 27, 1989, the Technical 
Committee submitted precise changes to language in reference to 
the Proposed Draft distributed by the Department at the end of 
January. The Committee was extremely disappointed to find that 
none of the recommended changes were incorporated into the draft 
included in the Request for EQC Action dated March 3. The 
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Technical Committee believes that substantial changes must be 
made to the existing Draft Regulations and that a Public Hearing 
is premature at this time. Certainly, the Department should not 
become a slave to a proposed adoption schedule that will 
compromise the quality and efficacy of the final regulations. 

EPA REQUIREMENTS 

This revision process is more cumbersome and difficult to 
the DEQ than similar past efforts. ODEQ must now satisfy EPA 
Region X while trying to adopt numerical values which are 
realistic and can be consistently achieved by the industry. In 
some instances the past exemplary record of the Oregon mills in 
the control of Kraft pulping process emissions has made this rule 
revision process more difficult. 

As an example of difficulties faced by the ODEQ, the EPA has 
recently accepted a TRS limit of 40 ppm on a 12-hour averaging 
basis for some existing DCE kraft recovery furnaces located in a 
southern state. This higher emission rate was justified on the 
basis of economic hardships that would have resulted for 
individual mills. The EPA requirement/guideline to be satisfied 
for existing DCE recovery furnaces is 20 ppm on a 12-hour 
averaging basis. The Kraft recovery furnace is potentially the 
highest emission source of TRS in the Kraft pulping process. 

For the past 15 yeai;:s, the Oregon mills have been complying 
with a limit of 10 ppm on a 24-hour averaging basis for some DCE 
recovery furnaces. Those built after 1970 have had to satisfy a 
5 ppm 24 hour average TRS emission limit. This longer averaging 
time has been questioned by the EPA and the need for a change to 
a shorter time interval indicated. Data developed by the Oregon 
mills using monitoring records submitted to the DEQ have shown 
that more excursions above the emission level were reported under 
the current ODEQ limit than under the EPA requirement/guideline. 
The truth of the matter is that the current ODEQ TRS emission 
limit for PCE kraft recovery furnaces is more stringent than that 
presented as "required". The Department should be praised for 
its initiative rather than questioned. Hopefully such 
discrepancies can be resolved without the Oregon Industry being 
placed at a disadvantage due to past and present exemplary 
performance and cooperation with the Department. 

TIMELINESS OF PUBLIC HEAR.ING AND DISTRIBUTION OF DRAFT DOCUMENT 

As previously mentioned, the kraft pulp mills have worked 
closely with the ODEQ Air Quality Staff to upgrade the existing 
Rule. In the process the industry has developed technical input 
that may be of help to address some of the questions posed by the 
EPA on the Draft Document distributed less than 60 days ago. No 
questions or comment were received on the technical input 
provided the ODEQ. A representative from the EPA was present at 
all three ODEQ/Industry meetings. 
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Adding to the ·question of timeliness, the EPA comments 1·1hicn 
include over 40 questions were made available officia·lly about 
three weeks ago. We therefore see no reason for the scheduling 
of this Public Hearing at this time. This is too soon in the 
process for a meaningful Public Hearing in view of the industry 
concerns and recent EPA comments to this effort. 

MAJOR UNRESOLVED POINTS 

There are major questions that resulted from the EPA review 
and comments that are of concern to the Oregon mills. Some of 
these were not addressed in the ODEQ/Industry cooperative review. 

These include: 
l) test procedures and methods to document compliance, 
2) continuous emission monitoring practices, 
3) the interpretation of continuous emission monitoring 
records, 
4) the considering of emissions that are combined and 
discharged via a common stack (a practice that was 
encouraged by the ODEQ and resulted in considerable 
expenditures that now could penalize the source), 
5) opacity as well as the interpretation of this emission 
parameter, and 
6) response to specific.W..anguage changes suggested by the 
Oregon Mills. 

The Oregon Kraft mills encouraged use of the philosophies in 
the EPA Kraft Pulping Process New Source Performance Standard to 
document operation and maintenance in a .manner consistent with 
good air pollution control practices giving consideration to the 
age of the source. The Draft ODEQ Rule Revision Document covers 
more than is required by the EPA. This may be the reason for 
some of the comments from the EPA. 

INDUSTRY PRESENT AND PAST COMMITMENT 

The mills recognize that Oregon is ahead of other states in 
the control of emissions from the Kraft pulping process and will 
retain that distinction. Some of the points of concern to the 
EPA and the industry might be better addressed in the "Air 
Contaminant Discharge Permit Process" than in the rule revisions. 
Together we can satisfy the ODEQ goals, protect the enviro~~ent, 
address the EPA requirements, and ensure the continued viability 
of the Kraft pulping industry. 

Enclosed for the record are copies of pertinent 
correspondence between the Industry Technical Committee and the 
Air Quality Section of the ODEQ. 

C-5 



U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 SIXTH AVENUE 
SEAITLE, WASHINGTON 98101 

'APR 2 6 1989 

REPLYTO AT 082 .ATINOF: -

Bill Fuller l.'..'l. QUALITY CONTROL 
Air Quality Division 
Oregon Department of Environmental 

Quality 
811 S.W. Sixth 
Portland, Oregon 97204 

Dear Mr. Fuller: 

We have reviewed the proposed revisions to Oregon's kraft 
pulp mill rules and the proposed rules for neutral sulfite semi
chemical pulp mills and have a number of serious concerns with 
them, primarily witho,.respect to the enforceability of the 
emission limitations and the consistency of the emission 
limitation averaging times with the averaging periods of the 
national ambient air quality standards. These proposals do not 
comply with EPA's requirements for state implementation plan 
(SIP) regulations and as such, would not be approvable as 
revisions to the Oregon SIP if adopted as currently written. 

We also have concerns with the emission limits· for total 
reduced sulfur compounds (TRS). Neither the current rules nor 
the proposed revisions satisfy the Clean Air Act and EPA 
regulations (40 CFR 60.24) which require that emission limits for 
each designated facility be no less stringent than the section 
lll(d) emission guideline. Unless. "':he emission limits are 
revised or an adequate demonstration is made by ODEQ pursuant to 
the provisions of 40 CFR 60.24(f), EPA would not be able to 
approve the TRS provisions as a section lll(d) plan for Oregon. 

Enclosed are our detailed comments on these proposed rules 
and rule revisions. Our comments are in numerical order 
consistent with the Oregon rules. Furthermore, we have tried to 
clearly indicate with an asterisk which changes are required for 
the rules to be approvable, as opposed to comments which are 
simply questions regarding intent, or recommendations for 
clarification or improvement. 

C-6 
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The currently-approved rules for kraft pulp mills in the 
Oregon SIP are those rules which were adapted by the 
Environmental Quality Commission on January 26, 1973 (effective 
on March l, ~973) and approved by EPA on August 7, 1975. Please 
be aware that any revisions which would relax the emission limits 
in the currently-approved SIP must be accompanied by analyses 
which demonstrate that any increases in either actual or 
allowable emissions would not: 

(1) cause or contribute to a violation of any national 
ambient air quality standard; 
(2) cause or contribute to a violation of any prevention of 
significant deterioration increment; or 
(3) cause or contribute to visibility impairment in any 
mandatory federal Class I area. 

We are providing these comments for the official public 
hearing record on these proposed rules and rule revisions. I 
propose that we meet in the near future to discuss these comments 
and attempt to arrive at ~evisions to the pulp mill rules that 
meet your needs and are approvable by EPA. If you have any 
questions on our comments or concerns, please contact David Bray 
at (206) 442-4253. 

Enclosure 

cc: J. Herlihy, ooo 
N. Nikkila, ODEQ 

\. Sincerely, 

_,,/i~i~ o~ 
George~el, Chief 
Air Programs Branch 
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Mill 

International Paper, 
Gardiner 

Rec Furn 1 & 3 

Georgia Pacific, 
Toledo 

Rec Furn 1,2, & 3 

James River, 
Wauna 

Rec Furn ~East~ 
West 

Boise Cascade, 
St. Helens 

Rec Furn 2 
Rec Furn 3 

Willamette Industries, 

EFFECT OF PROPOSED RULES ON KRAFT HILLS 

Recovery Furnace Stack Opacity 
Stack Observed 
I DIA Opacity 

8.0 ft 12.0-22.4% 

13 .0 ft unknown 

8.0 ft 11.0-19.0% 
8.0 ft <10.0% 

8.0 ft 40.0-65.-0%(1) 
13 .0 ft 10.0-20.0% 

24-hour 
Averaging(4) 

Alternate Part. 
Mon1tor1ng 
Procedure 

Part of mill(5) not applicable 

yes applicable 

yes not applicable 

Part of mill(5) not applicable 

Albany 
Rec Furn 1 & 2(2) 13.3 ft 27.0-35.0% yes not applicable 

Pole & Talbot, 
Ha sey 

Rec Furn(3) 9.3 ft 15.0-25.0% part of mill (5) not applicable 

Weyerhaeuser, 
Springfield 

13.0 ft 10.0-20.0% Rec Furn 3 & 4 yes not applicable 

Com;rliance 
est 

Methods(6) 

minor (5) 

Proposed 
Odor <:;:;:~1d
Nu1sance
Cond ( ,-'-) 

slightly 
affectea( 5) 

Minor or affected 
major 
(particulate 
impact TBD) 

minor 

minor (5) 

minor 

minor (5) 

minor 
unless 
smelt dis. 
tank TBD. 

slightly 
affectea 

slightly 
affectea(5) 

affected 

slightly 
affectea(5) 

slightly 
affectea 

Notes: (1) 

(2) 

Boise Cascade is installing a new electrostatic precipitator to reduce particulate emissions from the no.2 
recovery furnace. 
Willamette Industries 2 recovery furnaces share the exhaust stack with 2 lime kilns, 2 smelt dissolving tank 
vents, and 2 power boilers. 

~~~ 
(5) 

(6) 

(7) 

PO\AR1746 

The Pope & Talbot stack is used to exhaust recovery furnace and lime kiln emissions. 
Adoption of standards based on 24-hour averaging periods in lieu of 30 day averages increases the potential 
for exceedance. 
Some components of these mills are subject to Federal New Source Performance Standards and therefore are 
less affected. 
Extent to which mill may be effected by increased use of continuous emission monitors for compliance 
determination and shorter averaging periods. 
Potential for rule change to affect mills. Georgia-Pacific has recently made improvements to address 
nuisance conditions. Willamette Industries is likely to be affected because of the mill location. 
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II REQUEST FOR EQC ACTION 
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Meeting Date: January 19. 1990 
Agenda Item: J 

Division: HSW 
Section: SW/WTP 

SUBJECT: 

Waste Tires: Adoption of Rule Amendments Regarding Ocean 
Reefs, Beneficial Use Permits, Reimbursement for 
Demonstration Projects, Financial Assistance criteria, and 
Other Housekeeping Amendments 

(Note: the Secretary of State's Office has changed the 
Division number of the administrative rules for the Waste 
Tire Program to Division 64; this correction has been made in 
the proposed rule.) 

PURPOSE: 

Deletes ocean reefs made of waste tires from 
reimbursement eligibility to comply with 1989 legislation. 

Regulates as waste tire "storage" tire fences and other 
beneficial uses 9f waste tires that pose environmental risks. 
(A beneficial use is a use to which whole waste tires are put 
which creates an on-site economic benefit for the user.) 

Establishes as rule waste tire guidelines which clarify 
circumstances under which permittees receive financial 
assistance to remove waste tires. 

Allows use of reimbursement funds in excess of one cent 
per pound for waste tire recycling demonstration projects to 
give such projects an additional incentive and to show that 
recycling uses are feasible. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 



Meeting Date: January 19, 1990 
Agenda Item: J 
Page 2 

Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment _h_ 
Attachment _L 
Attachment _£_ 
Attachment _!L 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The Environmental Quality Commission is requested to adopt 
proposed new rules and rule revisions pertaining to waste 
tire storage, hauling and cleanup, and reimbursement to 
persons using waste tires. 

The Department of Environmental Quality (DEQ, Department) 
proposal includes the following changes from the previous 
draft: 

1. Regulation of qeneficial uses of waste tires: instead 
of a separate beneficial use storage permit category, 
refine the definition of "storage" to include waste 
tires being stored as fences and other uses with similar 
environmental risks. Such uses would then be regulated 
as waste tire storage sites. 

2. Providing financial assistance for cleanup of waste tire 
piles: 

a) Increase the income threshold for receiving 
assistance from 80 percent of the U.S. Department 
of Housing and Urban Development (HUD) median 
income to 100 percent of the median income. 
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b) Increase the maximum amount of assistance for which 
an individual permittee may be eligible. 

AUTHORITY/NEED FOR ACTION: 

_lL Required by Statute: ORS 459.785; 1989 SB 482 
Enactment Date: 1987 (HB 2022); 1989 

_lL Statutory Authority: ORS 459.740, .770, .785 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment __]:__ 

Attachment 
Attachment 
Attachment 

Other: Attachment 

_lL Time Constraints: (explain) 

See Staff Report, Attachment H (Agenda Item U, October 20, 
1989 EQC Meeting) . 

DEVELOPMENTAL BACKGROUND: 

_lL 
_lL 
_lL 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Agenda Item U, 10/20/89 EQC Meeting -
Request for hearing authorization for 
present rulemaking. 

Agenda Item K, 4/14/89 EQC Meeting -
Amendments to Permitting Requirements 
for waste Tire Storage sites and waste 
Tire carriers 

Agenda Item G, 7/8/88 EQC Meeting -
Waste Tire Program Permitting Requirements 

Other Related Reports/Rules/Statutes: 

Attachment 
Attachment _E_ 
Attachment ~ 

Attachment _.!L 

_lL Supplemental Background Information 
Guidelines, Financial Assistance 

Attachment 
Attachment _I_ 

Note: This staff report discusses only those changes made 
since the hearing authorization as a result of public 
testimony and staff discussion. For a complete discussion of 
the issues, please refer to Attachment H (Agenda Item U, 
10/20/89 EQC Meeting, Request for Hearing Authorization). 



Meeting Date: January 19, 1990 
Agenda Item: J 
Page 4 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The regulation of waste tires being stored as beneficial 
uses generated the greatest amount of public comment, both 
from persons in favor of the new permit category, or simply 
commenting on the standards, and from persons opposed. 

Persons favoring the concept of regulating "beneficial uses" 
of waste tires included a county planner, a solid waste 
permittee, and a county vector control official. These 
persons have had experience with problem tire sites, such as 
tire fences which have offered breeding places for vectors 
(insects such as mosquitoes which can spread disease). In 
general, they recommended stricter regulation of beneficial 
uses to avoid creating de facto tire dumps that will have to 
be cleaned up in the future. 

Persons who would be required to obtain beneficial use 
permits (for tire fences, tires used for planters, tires used 
for holding down tarps) either opposed the concept 
altogether, or did not object to some sort of "registration," 
but were opposed to the fees and financial assurance 
requirements. 

Several commented that their use of waste tires pre-dates the 
statute, and should be exempt from regulation. The Attorney 
General has advised us that that interpretation is not 
correct; although storage of waste tires may not have been 
regulated in the past, waste tires stored as of July 1, 1988 
became subject to regulation. Other persons felt their 
beneficial use of tires should be rewarded through the 
reimbursement rather than penalized through regulation and 
fees. Several commented that they were using tires, not 
"storing" them, and should be exempt from regulation as waste 
tire storage sites on that basis. Nearly all commented that 
the fees were too high, and the financial assurance 
requirement would be prohibitive. 

The Waste Tire Advisory Committee supported the waste tire 
beneficial use storage permit proposal as put forth by the 
Department in the draft rule. Earlier, the Committee had 
supported allowing an exemption to the permit requirement for 
beneficial uses that involved 1,000 or fewer passenger tires 
(if no environmental problems were created), while requiring 
a regular waste tire storage permit for uses with over 1,000 
tires. 

Two other persons commented on other aspects of the 
reimbursement program. A representative of Recycling 
Advocates supported the proposed higher reimbursement level 
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for demonstration projects recycling waste tires. Another 
person objected to removing waste tires in ocean reefs from 
eligibility from the reimbursement, stating that this is a 
promising use of waste tires; however 1989 legislation 
requires this exclusion. 

No other comments were received within the comment period on 
the proposed rule changes. 

The Department's current proposal for regulating waste tires 
stored as beneficial uses would have a slightly different 
fiscal impact on the general public than that analyzed in the 
Fiscal and Economic Impact Statement prepared for the draft 
rule. Changes include: 

1. Application fee. 

a) Some people who were required to submit a fee in the 
proposed rules now are not subject to regulation, and do 
not have to submit a fee. 

b) For those who do have to submit a fee, there is no 
longer a range of $40 - $100; the fee is a flat $100. 

2. Annual compliance fee. 

a) Same comment as l.a) above. 

b) Instead of a range of $0 - $50, the annual 
compliance fee is a flat $50. 

PROGRAM CONSIDERATIONS: 

1. Regulation of Waste Tires Being Stored as Beneficial 
Uses. The Department was charged to regulate storage of 
waste tires. The statutory definition of "store" is broad: 
"the placing of waste tires in a manner that does not 
constitute disposal of the waste tires." The law does not 
address the issue of "beneficial use," and there are a number 
of different uses which could be defined as beneficial: 
fences, retaining walls, holding down tarps or plastic 
covers, or as planters. 

The Department is particularly concerned about the 
unregulated use o~waste tires as fences. Unless specific 
control measures are used (such as drilling or filling the 
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tires), fences serve as breeding grounds for mosquitoes and 
other vectors. In a fence, tires are placed next to and on 
top of each other, and may be subject to fire especially if 
not filled with dirt. over time, fences may fall over, 
becoming simply a "pile" of waste tires. Tire fences are 
often overgrown with weeds such as blackberries, which makes 
removal difficult. The Department is aware of individuals 
who have charged a fee to accept waste tires, intending to 
"build a fence" some day but have simply accumulated large 
numbers of tires. We believe the Department should regulate 
the storage of waste tires being used beneficially when such 
uses create environmental risks, such as in fences. 

If, however, storage of waste tires being used beneficially 
does not create environmental risks, the Department does not 
believe that such uses should be regulated as tire 
"storage." 

Therefore, the Department proposes to refine the definition 
of "storage" and to withdraw the beneficial use permit 
category proposed in the draft rule. 

"Storage" would include waste tires being stored as fences 
and for other uses creating similar environmental risks; such 
uses would then be regulated as waste tire storage sites. 
"Storage" would exclude from regulation other uses of waste 
tires, such as filled planters, unless the Department 
specifically determines such uses would cause environmental 
risks. 

Tires stored for beneficial use which poses an environmental 
risk would be required to obtain a waste tire storage permit. 
However, we are proposing lower permit fees for storage as a 
beneficial use ($100 application fee and $50 annual 
compliance fee) reflecting lower administrative costs for 
this type of storage permit. Specific storage standards are 
proposed for tire fences (drilling or filling with dirt). 
Additional latitude is given the Department to waive other 
storage standards (such as maximum length of tire piles) 
which might not be appropriate for fences or other regulated 
beneficial uses. All persons storing over 100 tires and 
wanting to use them for a beneficial use would have to 
request a determination from the Department that such use is 
or is not regulated as "storage." 

The Department has issued one "beneficial use exemption" 
(allowed under current program rules). About 40 persons have 
applied for beneficial use exemptions, most of them (23) for 
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tire fences. Fourteen persons have applied for uses such as 
planters and retaining walls; these would likely not be 
regulated under the proposed rule. If all of the others 
applied for waste tire storage permits as beneficial uses, it 
would generate $4,050 in fees in the first year, and $1,300 
annually thereafter. However, it is likely that some of the 
persons interested in tire fences would withdraw if they had 
to pay application and annual fees. 

2. Criteria for financial assistance to waste tire storage 
permittees for help in cleaning up waste tire piles. No 
testimony was received on this part of the proposed rule. 
However, since developing the draft rule, the Department has 
gained additional experience in applying the financial 
assistance criteria, and proposes changes from the draft. 

The draft rule included an income threshold for determining 
when "financial hardship" is present. It required a 
permittee to "spend down" their own funds until they reached 
that threshold; then the Department would pay a percentage of 
the remaining cleanup cost. After reviewing several 
applications for financial assistance, the Department now 
believes that those requirements are too stringent. The 
applicant is hit with a "double whammy" -- the spend-down 
requirement, to reach a rather low income level; and, in 
addition, a requirement to pay a percentage of the remaining 
cleanup costs. To moderate this requirement, the Department 
is proposing to: 

a) Raise the income threshold in the draft from 80 percent 
of median, as determined by the Department of Housing 
and Urban Development (HUD), to the HUD median income 
($32,700), rather than 80% of the median. (Eighty 
percent of HUD median income varies with family size and 
county, but ranges from about $18,000 to $29,000.) 

b) Drop the requirement for an additional percentage 
contribution to cleanup costs for those applicants 
subject to the spend-down. 

We are also proposing to add provisions giving the Department 
discretion to further assist a permittee below the income 
level who also has especially modest assets or one with 
higher assets but age 65 or over; such a permi ttee •·s 
contribution to cleanup costs could be reduced to a flat fee 
of $1,500. 
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An example follows of how the criteria would be applied: 

A waste tire storage permittee is an individual with an 
average annual household income of $50,000. The cost of 
cleaning up the waste tires is estimated to be $40,000. 
The individual is required to contribute his own funds 
in the amount that his income exceeds the state median 
income ($50,000 - $32,700 = $17,300 contribution from 
permittee). The Department pays the remainder of the 
cleanup cost {$40,000 - $17,300 = $22,700 paid by the 
Department) . 

The Department discussed these changes with the Waste Tire 
Advisory Committee at their November 8 meeting; the 
Committee's consensus was to follow the Department's 
proposal. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Request adoption of the draft rules as proposed in Attachment 
A, including: 

a) Refining the definition of "storage" to include those 
beneficial uses of tires causing environmental risks 
(specifically, fences), but excluding uses without 
environmental risks; requiring fences and similar uses 
to obtain waste tire storage permits; and adding special 
permit requirements for such uses. 

b) Establishing general criteria for financial assistance 
to waste tire storage permittees, including raising the 
income threshold to HUD median (from 80 percent of HUD 
median), and reducing the permittee's required 
contribution to the cleanup under some circumstances. 

2. Establish a waste tire beneficial use storage permit with 
requirements tailored to various types of beneficial use. 
(Draft rule as originally proposed) 

3. Modify the proposed rule to exclude all "beneficial uses" of 
waste tires from the definition of tire "storage," thus · 
excluding such uses entirely from Department regulation. 

4. Modify the reimbursement part of the rule to allow 
reimbursement for some "beneficial" uses of whole tires now 
excluded, by rule, from the reimbursement. 
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission adopt 
Alternative 1. 

The draft rule had the general support of the Advisory 
Committeel, including the changes in the proposed rule 
concerning financial assistance criteria. It provides for 
appropriate provisions to regulate those "beneficial uses" of 
waste tires which create environmental risks, rather than 
exempting them from regulation. However, it excludes from 
Department regulation those beneficial uses of waste tires 
which do not create environmental risks. The proposed fees 
for storage permits allowing "beneficial uses" are lower 
than regular storage permit fees. If the fees were lowered 
further, the Department's administrative costs would not be 
covered. 

Adopting the financial assistance guidelines as proposed will 
clarify for the public the criteria the Department will use 
in granting public benefits. The changes from the draft rule 
will make the criteria more equitable for lower-income 
permittees. 

The Department does not propose to change the criteria in the 
reimbursement section (OAR 340-64-110(3)) which exclude most 
uses of whole tires from reimbursement eligibility. Several 
persons testified that such uses (planters, fences, etc.) 
should receive a reimbursement, as they contribute to finding 
uses for waste tires. The statute states that the object of 
the reimbursement is to "enhance the market for waste tires." 
The existing rule specifies that uses of whole waste tires 
"in which the user incurs little or no costs, the use is of 
limited economic value, and the use does not take place 
within a market" are not eligible for reimbursement. The 
Department believes that those characteristics apply to uses 
which do not enhance the market for waste tires, and thus 
should not be eligible for the reimbursement. As discussed 
above, such "uses" may to the contrary cause environmental 
problems. 

1 See exception noted· on pages 4 and 5 of Attachment H. 
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CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rule is consistent with legislative intent to 
regulate storage of waste tires (including storage when tires 
are being used beneficially if environmental risk may be 
created), while excluding from regulation beneficial uses of 
waste tires that do not cause environmental risks. 

The rule follows agency policy on specifying by rule what 
criteria•are to be used in determining public benefits. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should tire fences and other beneficial uses that pose 
environmental risks be regulated as tire storage? 

2. Should persons using whole waste tires for beneficial 
purposes be made eligible for the reimbursement rather than 
(or perhaps in addition to) being regulated? 

3. In providing financial assistance to remove waste tires, 
should the Department fund the entire remaining cost of the 
cleanup after the permittee has been required to contribute 
their own funds up to the thresholds set by the Department? 

INTENDED FOLLOWUP ACTIONS: 

File adopted rules with the Secretary of State's Office. 

Notify interested persons of the rule adoption. 

Notify persons who had applied for a "beneficial use 
exemption" that they will be required to obtain a 
determination from the Department as to whether their 
proposed use creates environmental risks and is thus subject 
to regulation; if so, provide waste tire storage permit 
application forms and process applications as they are 
received. 
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For waste tire demonstration projects: notify potentially 
interested persons including local governments of the 
potential for higher reimbursement for waste tire recycling 
demonstration projects. Work with potential applicants to 
develop such projects. 

dmc 
reeffin.eqc 
1/4/90 

Approved: 

Section: 

Report Prepared By: Deanna Mueller-Crispin 

Phone: 229-5808 

Date Prepared: January 4, 1990 



AT1'ACllMENT A 

Proposed Revisions: 12/29/89 

OREX30N DEPARIMENT OF ENVIRONMENTAL QUALITY 
ALMINIS'ffiATIVE RUIFS 

DIVISION 64 - SOLID WASTE MANAGEMENT: WASTE TIRES 

Proposed additions to rule are underlined. 
Proposed deletions are in brackets [] . 

340-64-005 'Ihe purpose of these rules is to prescribe requirements, 
limitations and procedures for storage, collection, transportation, and 
disposal of waste tires: and to prescribe procedures for using the Waste 
Tire Recycling A=unt to reimburse users of waste tires, and to clean up 
tire piles. 

Definitions 

340-64-010 As used in these rules unless othenrise specified: 
(1) "Abatement" - the processing or removing to an approved storage 

site of waste tires which are creating a danger or nuisance, following a 
legal nuisance abatement procedure. 

(2) "Beneficial use" - storage of waste tires in a way that =eates an 
on-site economic benefit, other than from processing or recycling. to the 
owner of the tires, such as in using the tires for raised-bed planters. 

ill [ (2)] "Buffings" - a product of mechanically scarifying a tire 
surface, removing all trace of the surface tread, to prepare 
the casing to be retreaded. 

ill [ (3)) "Commission" - the Environmental Quality Commission. 
_(fil [ (4)) "Common carrier" - any person who transports persons or 

property for hire or who publicly purports to be willing to transport 
persons or property for hire by nx:>tor vehicle; or any person who leases, 
rents, or otherwise provides a nx:>tor vehicle to the public and who in 
connection therewith in the regular course of business provides, procures, 
or arranges for, directly, indirectly, or by course of dealing, a driver or 
operator therefor. 

ifil. [ (5)) "Department" - the Department of Environmental Quality. 
ill [ (6) J "Director" - the Director of the Department of 

Environmental Quality. 
ill [ (7)) "Dispose" - to deposit, dump, spill or place any waste tire 

on any land or into any water as defined by ORS 468.700. 
(9) "I:MV'' - oregon Department of Motor Vehicles. 
illl [ (8)) "End ·user": 
(a) For energy recovery: the person who utilizes the heat content or 

other fonns of energy from the incineration or pyrolysis of waste tires, 
chips or similar materials. 

(b) For other eligible uses of waste tires: the last person who uses 
the tires, chips, or similar materials to make a product with economic · 
value. If the waste tire is processed by nx:>re than one person in becoming a 



product, the "end user" is the last person to use the tire as a tire, as 
tire chips, or as similar materials. A person who produces tire chips or 
similar materials and gives or sells them to another person to use is not an 
end user. 

1lll [ (9)] "Energy recovery" - recovery in which all or a part of the 
waste tire is pr=essed to utilize the heat content, or other fonns of 
energy, of or from the waste tire. 
~ [ (10)] "Financial assurance" - a perfol:ll0I1ce bond, letter of 

credit, cash deposit, insurance policy or other instrument acceptable to the 
Deparbnent. 

l.Ul [ (11)] "Iand disposal site" - a disposal site in which the methcxl 
of disposing of solid waste is by landfill, dump, pit, pond or lagoon. 

1141 "Nonooean waters" - fresh waters, tidal and nontidal bays and 
estuaries as defined in ORS 541.605. 

J.121. [(12)] "oversize waste tire" - a waste tire exceeding a 24.5-
inch rim diameter, or which is excluded from Federal excise tax (except a 
passenger tirel. 

l1fil. [ (13)] "Passenger tire" - a tire with less than an 18-inch rim 
diameter. 

117) "Passenger tire equivalent" - a measure of mixed passenger and 
truck tires, where five passenger tires are considered to equal one truck 
tire. 

ilfil. [ (14)] "Person" - the United States, the state or a public or 
private corporation, local govenirnent unit, public agency, individual, 
partnership, association, finn, trust, estate or any other legal entity . 

.!.121 [ (15)] "Private carrier" -- any person who operates a motor 
vehicle over the public highways of this state for the purpose of 
transporting persons or property when the transportation is incidental to a 
primacy business enterprise, other than transportation, in which such person 
is engaged • 

.QQ1. [ (16)] "PUC" - the Ptlblic utility Commission of Oregon. 
121) "Recycle" or "recycling" - any process by which solid waste 

materials are transfonned into new products in such a manner that the 
original products may lose their identity. 
~ [ (17)] "Retreader" - a person engaged in the business of 

recapping tire casings to produce recapped tires for sale to the public. 
nJ}. [ (18)] "Rick" - to horizontally stack tires securely by 

overlapping so that the center of a tire fits over the edge of the tire 
below it. 

nil [ (19)] "Store" or "storage" - the placing of waste tires in a 
manner that does not constitute disposal of the waste tires. "Storage" 
includes the beneficial use of waste tires as fences and other uses with 
similar ootential for causing envirornnental risks. "Storage" does not 
include such beneficial uses as planters except when the Department 
determines such uses create envirornnental risks. 

nfil. [ (20) ] "Tire" - a continuous solid or pneumatic rubber covering 
encircling the wheel of a vehicle in which a person or property is 
transported, or by which they may be drawn, on a highway. This does not 
include tires on the following: 

(a) A device moved only by human power. 
(b) A device used only upon fixed rails or tracks. 
(c) A motorcycle. 
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(d) An all-terrain vehicle, including but not lllnited to, three-wheel 
and four-wheel KI.Vs, dune buggies and other sllnilar vehicles. All-terrain 
vehicles do not include jeeps, pick-ups and other four-wheel drive vehicles 
that may be registered, licensed and driven on public roads in Oregon. 

(e) A device used only for farming, except a fa:nn truck. 
nfil. ( (21)] "Tire carrier" - a person who picks up or transports waste 

tires for the pw:pose of storage or disposal. 'Ihis does not include the 
following: 

(a) Solid waste collectors operating under a license or franchise from 
a local government unit and who transport fewer than 10 tires at a t:llne. 

(b) Persons who transport fewer than five tires with their own solid 
waste for disposal. 

n1l. [ (22)] "Tire processor" - a person engaged in the processing of 
waste tires. 

nfil ( (23)] "Tire retailer" _;_ a person in the business of selling new 
replacement tires at retail, whose local business license or permit (if 
requireid) specifically allows such sale. 

Jm [ (24)] "Tire derived products" - tire chips or other usable 
materials produced from the physical processing of a waste tire . 

.ilQl [ (25)] "Truck tire" - a tire with a r:lln diameter of between 18 
and 24.5 inches. 

D..ll [ (26)] ''Waste tire" ·- a tire that is no longer suitable for its 
original intended purpose becau.5e of wear, damage or defect, and is fit only 
for: 

(a) Remanufacture into something else, including a recapped tire; or 
(b) Some other use which differs substantially from its orig~ use. 
~ [ (27)] ''Waste Tires Generated in Oregon" - Oregon is the place at 

which the tire first becomes a waste tire. A tire casing :ilnported into 
Oregon for potential recapping, but which proves unusable for that purpose, 
is not a waste tire generated in Oregon. Examples of waste tires generated 
in Oregon include but are not lllnited to: 

(a) Tires accepted by an Oregon tire retailer in exchange for new 
replacement tires. 

(b) Tires removed from a junked auto at an auto wrecking yard in 
Oregon. 

waste Tire storage Pe:ani.t Required 

340-64-015 (1) After July 1, 1988, a person who stores more than 100 
waste tires in this state is required to have a waste tire storage permit 
from the Deparbnent. 'Ihe following are exempt from the permit requirement: 

(a) A tire retailer who store$ not more than 1,500 waste tires for 
each retail business location. 

(b) A tire retreader who stores not more than 3,000 waste tires 
outside for each individual retread operation. 

(2) Piles of tire derived products are not subject to regulation as 
waste tire storage sites if they have an economic value. 

(3) If tire derived products have been stored for over six months, the 
Deparbnent shall assume they have no economic value, and the site operator 
must either: 
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(a) Apply for a waste tire storage site pennit and comply with storage 
standards and other requirenents of OAR 340-64-005 through 340-64-045; or 

(b) Demonstrate to the Department's satisfaction that the tire derived 
products do have an economic value by presenting receipts, orders, or other 
doa.nnentation acceptable to the Department for the tire derived products. 

(4) After July 1, 1988, a pennitted solid waste disposal site which 
stores more than 100 waste tires, is required to have a pennit modification 
addressing the storage of tires from the Department. 

(5) 'lhe Department may issue a waste tire storage pennit in two stages 
to persons required to have such a pennit by July 1, 1988. 'Ille two stages 
are a "first-stage" or limited duration pennit, and a "second-stage" or 
regular pennit. 

(6) Clwners or operators of existing sites not exenpt. from the waste 
tire storage site pennit requirenent shall apply to the Department by June 
1, 1988 for a "first-stage" pennit to store waste tires. A person who wants 
to establish a new waste tire storage site shall apply to the Department at 
least 90 days before the planned date of facility construction. A person 
applying for a waste tire storage pennit on or after September 1, 1988 shall 
apply for a "second-stage" or regular pennit. 

[ (7) 'lhe Department may grant an exemption to the requirement to obtain 
a waste tire storage pennit for whole waste tires if the applicant can 
demonstrate to the Department's satisfaction that: 

[(a) 'lhe applicant is using the tires for a permanent useful pui:pose 
with a documented economic value; and 

[ (b) 'lhe waste tires used in this way will meet state and local 
government requirements for vector control, health, fire control, safety and 
other environmental concerns; and 

[ (c) 'lhe use otherwise is not in conflict with local ordinances and 
state and Federal laws and administrative rules.] 

(7) A person who is using or wants to use over 100 waste tires for a 
beneficial use nrust request the Department to deternine whether that use 
constitutes "storage" pursuant to OAR 340-64-010(24), and is thus subject to 
the waste tire storage site permit requirement. 

(8) Use of waste tires which is regulated under ORS 468. 750 or ORS 
541.605 through 541.695 and for which a permit has been acquired is not 
subject to additional regulation under OAR 340-64. 

ill [ ( 8) ] Failure to conduct storage of waste tires according to the 
conditions,·limitations, or terms of a pennit or these rules, or failure to 
obtain a pennit, is a violation of these rules and shall be subject to civil 
penalties as provided in OAR <llapter 340, Division 12 or to any other 
enforcement action provided by law. Each day that a violation occurs is a 
separate violation and may be the subject of separate penalties. 

J.1Q1 [ (9)] After July 1, 1988 no person shall advertise or represent 
himself/herself as being in the business of accepting waste tires for 
storage without first obtaining a waste tire storage pennit from the 
Department. 

1.lll. [ (10)] Failure to apply for or to obtain a waste tire storage 
pennit, or failure to meet the conditions of such pennit constitutes a 
nuisance. 
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"Second-stage" = Regular PeDnit 

340-64-020 (1) An application for a "secon:l.-stage" or regular 
waste tire storage permit shall: 

(a) Include such info:anation as shall be required by the Department, 
includ.:in;J but not lilnited to: 

(A) A des=iption of the need for the waste tire storage site[;]_._ 
(B) The zoning designation of the site, an:l. a written statement of 

compatibility of the proposed waste tire storage site with the acknowledged 
local comprehensive plan an:l. zoning requirements from the local government 
unit(s) having jurisdiction. 

(C) A des=iption of the lan:l. uses within a one-quarter mile radius of 
the facility, identifying any buildings an:l. surface waters. 

(D) A management program for operation of the site, which includes but 
is not lilnited to: 

(i) Anticipated maximum number of passenger arxl.Jor truck tires to be 
stored atthe site for any given one year period. 

(ii) Present an:l. proposed method of disposal, an:l. timetable. 
(iii) Haw the facility will meet the technical tire storage standards 

in OAR 340-64-035 for both tires currently stored on the site, an:l. tires to 
be accepted. 

(iv) Haw the applicant proposes to control mosquitoes an:l. rodents, 
considering the likelihood of the site becoming a public nuisance or health 
hazard, proximity to residential areas, etc. 

(E) A proposed contingency plan to rninilnize danage from fire or other 
accidental or intentional emergencies at the site. It shall include but not 
be lilnited to procedures to be followed by facility personnel, includ.:in;J 
measures to be taken to minimize the occurrence or spread of fires an:l. 
explosions. 

(F) The following maps: 
(i) A site location map showing section, township, range an:l. site 

boun:l.aries. 
(ii) A site layout drawing, showing size an:l. location of all 

pertinent man-made an:l. natural features of the site (including roads, fire 
lanes, ditches, beD!ls, waste tire storage areas, structures, wetlan:l.s, 
floodways an:l. surface waters). 

(iii) A topographic map using a scale of no less than one inch equals 
200 feet, with 40 foot intervals on 7 .5 minute series. 

(b) SUbmit proof that the applicant holds financial assurance 
acceptable to the Department in an amount detennined by the Department to be 
necessazy for waste tire removal processing, fire suppression or other 
measures to protect the environment an:l. the health, safety an:l. welfare, 
pursuant to OAR 340-64-025 an:l. 340-64-035. 

(c) SUbmit an application fee of $250 ·(or for applications for a waste 
tire storage permit to operate a site where tires will be stored as a 
beneficial use, an aoolication fee of $100). an:l. an annual compliance fee as 
listed in OAR 340-64-025. Fifty dollars ($50) of the application fee shall 
be nonrefundable. The rest of the application fee may be refun:l.ed in whole 
or in part when submitted with an application if either of the following 
con:l.itions exists: 

(A) The Department detennines that no permit will be required; 
(B) The applicant withdraws the application before the Department has 

granted or denied the application. 
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ldl Demonstrate that the applicant has loncr-tenn control of the site. 
(2) A "second-stage" permit may be issued for up to five years. 

"Second-stage" storage permits and ccnnbined tire carrier/storage permits 
shall expire on Jarruary 1. 

(3) The Lepartrnent may waive any of the requirements in subsections 
(1) (a) (E) (contingency plan), (1) (a) (F) (maps) or (1) (b) (financial 
assurance) of this rule for a waste tire storage site in existence on or 
before Jarruary 1, 1988, if it is detennined by the Department that the site 
is not likely to =eate a public nuisance, health hazard, air or water 
pollution or other envirorunental problem. '!his waiver shall be considered 
for storage sites which are no longer receiving additional tires, and are 
under a closure schedule approved by the Department. The site 1111.1St still 
meet operational standards in OAR 340-64-035. 

(4) A permittee who wants to renew hisjher "second-stage" storage 
permit or ccnnbined tire carrier/storage permit shall apply to the Deparbnent 
for permit renewal at least 90 days before the permit expiration date. The 
renewal shall include such infonnation as required by the Department. It 
shall include a permit renewal fee of $125. or $50 in the case of a 
permittee storing tires as a beneficial use. and a written statement of 
compatibility of the beneficial use with the acknowledged local 
comprehensive plan and zoning requirements from the local government unit(s) 
having jurisdiction. 

(5) A permittee may request from the Deparbnent a permit modification 
to modify its operations as allowed in an unexpired permit. A permit 
modification initiated by the permittee shall include a permit modification 
fee of $25. 

340-64-022 (1) The Deparbnent shall detennine for each applicant the 
amount of financial assurance required under ORS 459. 720(c) and OAR 340-64-
020 (1) (b) and 340-64-021 (1) (bl. The Deparbnent shall base the amount on 
the estimated cost of cleanup for the :maximum number of waste Passenger 
tire[s] equivalents allowed by the permit to be stored at the storage site 
or the estimated cost of fire suppression. The amount of financial 
assurance required for permittees storing waste tires as a beneficial use 
could be as low as So if the use meets applicable operational and storage 
Standards in OAR 340-64-035. and the Department determines that there will 
no need to remove the tires. 

(2) The Lepartrnent will accept as financial assurance only those 
instruments listed in and corrplying with requirements in OAR 340-61-
034(3) (c)(A) through (G) or OAR 340-71-600(5) (a) through (c). 

(3) The financial assurance shall be filed with the Deparbnent. 
( 4) The Lepartrnent shall make any claim on the financial assurance 

within one year of any notice of proposed cancellation of the financial 
assurance. 
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PeDnittee Cbl.igatians 

340-64-025 (1) Each person who is required by ORS 459. 715 and 
459.725, and OAR 340-64-015 and 340-64-055, to obtain a permit shall: 

(a) Comply with the provisions of ORS 459. 705 to 459. 790. these rules 
and aey other pertinent Deparbnent requireloonts. 

(b) Infonn the Depart:Irent in writing within 30 days of company changes 
that affect the permit, such as business name change, change from individual 
to partnership and change in ownership. 

(c) Allow to the Deparbnent, after reasonable notice, necessacy access 
to the site and to its records, including those required by other public 
agencies, in order for the monitoring, inspection and surveillance program 
developed by the Depart:Irent to operate. 

(2) Each person who is required by ORS 459.715 and OAR 340-64-015 to 
obtain a permit shall submit to the Deparbnent by February 1 of each year an 
annual compliance fee for the coming calendar year in the amount of $250, 
except that the holder of a waste tire storage pennit allowing operation of 
the site as a beneficial use, shall submit an annual coropliance fee in the 
amount of $50, effective February 1, 1989. 'lhe permittee shall submit 
evidence of required financial assurance when the annual compliance fee is 
submitted. For the first year's operation, the full annual coropliance fee 
shall aooly if the waste tire storage site pennit is issued on or before 
October 1. Any new waste tire storage site issuaj a pennit after october 1 
shall not owe an annual coropliance fee until February 1 of the following 
year. 

(3) Each waste tire storage site permittee whose site accepts waste 
tires after the effective date of these rules shall also do the following as 
a condition to holding the permit: 

(a) Maintain records on approx:ilaate numbers of waste tires received 
and shipped, and tire carriers transporting the tires so as to be able to 
fulfill the reporting requireloonts in subsection (3) (c) of this rule. 'lhe 
permittee shall issue written receipts upon receiving loads of waste tires. 
Quantities may be measured by aggregate loads or cubic yards, if the 
permittee docrnnents the approx:ilaate number of tires included in each. 'lhese 
records shall be maintained for a period of three years, and shall be 
available for inspection by the Depart:Irent after reasonable notice. 

(b) Maintain a record of the name (and the carrier permit number, if 
applicable) of the tire carriers not exempted by OAR 340-64-055(4) who 
deliver waste tires to the site and ship waste tires from the site, together 
with the quantity of waste tires shipped with those carriers. 

(c) Submit a report containing the following information annually by 
February 1 of 1990 and each year thereafter: 

(A) Number of waste tires received at the site during the year covered 
by the report; 

(B) Number of waste tires shipped from the site during the year 
covered by the report; 

(C) A list (and tire carrier permit number, if applicable) of the tire 
carriers not exempted by OAR 340-64-055(4) delivering waste tires to the 
site and shipping waste tires from the site. 

(D) 'Ihe number of waste tires located at the site at the ti.me of the 
report. 
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(d) Notify the Deparbnent within one [working day] month of the [name] 
vehicle license olate number and name. if possible. of any unpennitted tire 
carrier (who is not exempt under OAR 340-64-055(4)) who delivers waste tires 
to the site after January 1, 1989. 

(e) If required by the Deparbnent, prepare for approval by the 
Department and then :inplement: 

(A) A plan to rem::ive same or all of the waste tires stored at the 
site. 'lhe plan shall follow standards for site closure pursuant to OAR 340-
64-045. 'lhe pl;m may be phased in, with Deparbnent approval. 

(B) A plan to process same or all of the waste tires stored at the 
site. 'lhe plan shall =mply with ORS 459. 705 through 459. 790 and OAR 340-
64-035. 

(f) Maintain the financial assurance required under OAR 340-64-
020(1) (b) and 340-64-022. 

(g) Maintain any other plans and exhibits pertaining to the site and 
its operation as detennined by the Deparbnent to be reasonably necessary to 
protect the public health, welfare or safety or the environment. · 

(4) 'lhe Deparbnent may waive any of the requirements of subsections 
(3) (a) through (3) (c) (D) of this rule for a waste tire storage site in 
existence on or before January 1, 1988. 'Il:J.is waiver shall be considered 
for storage sites which are no longer receiving additional tires and are 
under a closure schedule approved by the Deparbnent. 

Department Review of JIH?licatiCBlS for Waste Tire storage sites 

340-64-030 (1) Applications for waste tire storage permits shall be 
processed in accordance with the Procedures for Issuance, Denial, 
Modification and Revocation of Penni.ts as set forth in oAR Chapter 340, 
Division 14, except as otherwise provided in OAR Chapter 340, Division 64. 

(2) Applications for permits shall be =mplete only if they: 
(a) Are submitted on fonns provided by the Deparbnent, accompanied by 

all required exhibits, and the fonns are =mpleted in full and are signed by 
the applicant and the property owner or person in control of the premises; 

(b) Include plans and specifications as required by OAR 340-64-018_,_ 
and 340-64-020. 

(c) Include the appropriate application fee pursuant to OAR 340-64-
020 (1) (c) . 

(3) An application may be accepted as complete for processing if all 
required materials have been received with the exception of the financial 
assurance required under OAR 340-64-020(1) (b) and 340-64-022, and the 
written statement of compatibility of the proposed site with the 
aclmowledged local comprehensive plan and zoning requirements from the 
local government unit(s) having jurisdiction. However, _the Department shall 
not issue a "second-stage" waste tire storage permit unless required 
financial assurance and land use compatibility have been received. 

(4) Following the submittal of a complete waste tire storage permit 
application, the director shall cause notice to be given in the county where 
the proposed site is located in a manner reasonably calculated to notify 
interested and affected persons of the permit apPlication. 

(5) 'Ihe notice shall contain infonnation regarding the location of the 
site and the type and amount of waste tires intended for storage at the 
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site. In addition, the notice shall give any person substantially affected 
by the proposed site an opportunity to comment on the pennit application. 

(6) 'Ille Department may conduct a public hearing in the county where a 
proposed waste tire storage site is located. 

(7) Upon receipt of a completed application, the Department may deny 
the pennit if: 

(a) 'Ille application contains false info:anation. 
(b) 'Ille application was wrongfully accepted by the Department. 
(c) 'Ille proposed waste tire storage site would not comply with these 

rules or other applicable rules of the Department. 
(d) 'lhere is no clearly demonstrated need for the proposed new, 

modified or expanded waste tire storage site. 
(el 'Ille proposed waste tire storage site would in the Deparbnent's 

opinion cause envirornnental. safety or health hazards. 
(8) Based on the Department's review of the waste tire storage site 

application, and any public comments received by the Department, the 
director shall issue or deny the pennit. 'Ille director's decision shall be 
subject to appeal to the Conunission and judicial review under ORS 183. 310 to 
183.550. 

stamards f= waste Tire storage Sit.es 

340-64-035 (1) All permitted waste tire storage sites must comply 
with the technical and operational standards in this [part] rule. 

(2) 'Ille holder of a "first-stage" waste tire storage pennit shall 
comply with the technical and operational standards in this part if the site 
receives any waste tires after the effective date of these rules. 

(3) A waste tire storage site shall not be constructed or operated in 
a wetland, waterway, floodway, 25-year flooaplain, or any area where it may 
be subjected to submersion in water. 

(4) Operation. A waste tire storage site shall be operated in 
compliance with the following standards: 

(a) An outdoor waste tire pile shall have no greater than the 
following maximum cllinensions: 

(A) Width: 50 feet. 
(B) Area: 15,000 square feet. 
(C) Height: 6 feet. 
(b) A 50-foot fire lane shall be placed around the perimeter of each 

waste tire pile. Access to the fire lane for emergency vehicles must be 
unobstructed at all times. 

(cl Waste tire piles shall be located at least 60 feet from buildings. 
ill [ (c)) Waste tires to be stored for one month or longer shall be 

ricked, unless the Department waives this requirement. 
lfil [ (d) J The pennittee shall operate and maintain the site in a 

manner which controls mosquitoes and rodents if the site is likely to became 
a public nuisance or health hazard and is close to residential areas. 

ill [ (e) J A sign shall be posted at the entrance of the storage site 
stating operating hours, cost of disposal and site rules if the site 
receives tires from persons other than the operator of the site. 
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..(g}_ [ ( f) ] No operations involving the use of open flames or blow 
torches shall be corxiucted within 25 feet of a waste tire pile. 

lhl. [ (g)] An approach arx:l access road to the waste tire storage site 
shall be maintained passable for any vehicle at all t:llnes. Access to the 
site shall be controlled through the use of fences, gates, or other means of 
controlling access. 

ill [ (h) J If required by the Department, the site shall be screened 
from public view. 

ill [ (i)] An attendant shall be present at all t:llnes the waste tire 
storage site is open for business, if the site receives tires from persons 
other than the operator of the site. 

ill [ (j)] 'Ille site shall be benned or given other adequate protection 
if necessary to keep any liquid runoff from potential tire fires from 
entering waterways. 

ill [ (k)] If pyrolytic oil is released at the waste tire storage site, 
the pennittee shall remove contaminated soil in a=rclance with applicable 
rules governing the removal, transportation arx:l disposal of the material. 

Cml In the case of tire fences. the following are also required: 
(Al For vector control: 
Cil Drilling a two-inch hole into each quadrant of the downside of 

each tire used in the fence; or 
Ciil Filling each individual waste tire with dirt; or 
Ciiil Another treatment aooroved in advance by the Department. 
IBl A 20-foot fire lane shall be maintained on larx:l under control of 

the pernri.ttee along the entire length of the tire fence. Access to the 
fire lane for emergency vehicles must be unobstJ:ucted arx:l clear of 
vegetation at all t:llnes. 

(Cl Weeds shall not be allowed to grow on or over the tire fence. 
IDl A tire. fence shall not be constJ:ucted wider than one tire width. 
Cnl In the case of waste tires stored for seasonal agricultural uses: 

during the annual periodCsl during which the waste tires are not being used 
for the beneficial use, they shall be stored to meet the starx:lards in this 
rule. 

(5) 'lhe Department may impose additional storage requirements for an 
individual site which are reasonably necessary to protect the public health 
or the environment. 

[ (5)] 1fil. Waste tires stored indoors shall be stored under conditions 
that meet those in 'lhe Standard for storage of Rubber Tires, NFPA 231D-1986 
edition, adopted by the National Fire Protection Association, San Diego, 
california. 

[ (6) J ill 'Ille Department may approve exceptions to the preceding 
technical arx:l operational standards for a company processing waste tires if:. 

(a) 'lhe average time of storage for a waste tire on that site is one 
month or less; arx:l 

(b) 'lhe Department arx:l the local fire authority are satisfied that the 
pennittee has sufficient fire suppression equipment andjor materials on site 
to extinguish any potential tire fire within an acceptable length of time. 

[ (7) ] ill Tire-derived products subject to regulation under OAR 340-
64-015 (3) shall be subject to standards in this rule except that piles of 
such products may be up to 12 feet high if approved by local fire officials. 

[(8)] ill A pennittee may petition the [Connnission] director to grant 
a variance to the technical arx:l operational starx:lards in this [part] rule 
for a waste tire storage site in existence on or before Januacy 1, 1988~ 
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for a waste tire storage site using tires for a beneficial use. The 
[Commission] director may by specific written variance waive certain 
requirements of these technical and operational standards when circumstances 
of the waste tire storage site location, operating procedures, and fire 
control protection indicate that the pw:pose and intent of these rules can 
be achieved without strict adherence to all of the requirements. 

Modification of SOlid Waste DispFal Site Permit Required 

340-64-050 (1) After July 1, 1988, a solid waste disposal site 
permitted by the Department shall not store over 100 waste tires unless the 
permit has been modified by the Department to authorize the storage of waste 
tires. 

(2) A solid waste disposal site permittee who accumulates fewer than 
[1,500] 2.000 waste tires at any given t:ilne and has a contract with a tire 
carrier to transport for proper disposal all such tires whenever sufficient 
tires have been accumulated to make up a truckload of not more than [l,500] 
1.800 tires from that site, is not subject to the permit modification 
required by section (1) or to the requirements of section (5) of this rule. 
However, such permittee' s solid waste operating plan shall be modified to 
include such activity. Nevertheless, if such permittee stores over 100 
tires on-site for more than six months, permit modification pursuant to 
section (3) shall be required to allow such storage. 

(3) A solid waste disposal site permittee =ently storing over 100 
waste tires at its site.shall apply to the Department by June 1, 1988, for a 
permit modification to store over 100 waste tires. A solid waste disposal 
site permittee who wants to begin storing over 100 waste tires at its site 
shall apply to the Department for a permit modification at least 90 days 
before the planned date of such storage. 

(4) The permittee shall apply to store a maximum number of waste tires 
which shall not be exceeded in one year. 

(5) In storing Waste tires, the permittee shall comply with all rules 
for waste tire storage sites in OAR 340-64-015 through 340-64-025, and 340-
64-035 through 340-64-045, including a management plan for the waste tires, 
record keeping for waste tires received and sent, contingency plan for 
emergencies, and financial assurance requirements. 

(6) Modification of an existing solid waste permit to allow waste tire 
storage does not require sul::nnission of a solid waste permit filing fee or 
application processing fee under OAR 340-61-115. 

(7) The solid waste permittee should consider storing the waste tires 
or t~ived products in a manner that will not preclude their future 
recovery and use, should that become economically feasible. 

Chi.wing starrlards for solid Waste Di spFal sites 
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340-64-052 (1) After July 1, 1989, a person may not dispose of waste 
tires in a land disposal site peonitted by the Department unless: 

(a) The waste tires are processed in a=rdance with the standards in 
section (2) of this rule; or 

(b) The waste tires were located for disposal at that site before July 
1, 1989; or 

( c) The Ccmnnission finds that the reuse or recycling of waste tires is 
not economically feasible pursuant to OAR 340-64-053; or 

(d) The waste tires are received from a person exempt from the 
requirerrent to obtain a waste tire carrier peonit under OAR 340-64-055 (4) 
(a) and (b)[.]; and . 

(el such disposal is not prohibited by the land disposal site's solid 
waste pennit. 

(2) To be landfilled under subsection (1) (a) of this rule, waste tires 
:must be processed to meet the following =iteria: 

(a) The voltnne of 100 unprepared randomly selected whole tires in one 
=ntinuous test period :must be reduced by at leaSt 65 percent of the 
original volume. No single void space greater than 125 cubic inches may 
rerrain in the randarnly placed processed tires; or 

(b) The tires shall be reduced to an average chip size of no greater 
than 64 square inches in any randomly selected sample of 10 tires or more. 
No more than 40 percent of the chips may exceed 64 square inches. 

(3) The test to corrply with (2) (a) shall be as follows: 
(a) Unprocessed whole tire volume shall be calculated by [multiplying 

the circular area, with a diameter equal to the outside diameter of the 
tire, by the maxinrum perpendicular width of the tire. The total test voltnne 
shall be the sum of the individual, unprocessed tire volrnnes] randomly 
placing the 100 unprepared randomly selected whole tires in a rectangular 
=ntainer and multiplying the depth of unprocessed tires by the bottom area 
of the =ntainer; 

(b) Processed tire volume shall be detennined by randomly placing the 
processed tire test quantity in a rectangular =ntainer and leveling the 
surface. It shall be calculated by multiplying the depth of processed tires 
by the bottom area of the =ntainer. 

EcolDnic Feasibility of Reuse or Recycling waste Tires 

340-64-053 (1) Reuse or recycling of oversize waste tires and solid 
rubber tires is not econQ\llically feasible, and they are thus exempt from the 
chipping requirement under OAR 340-64-052 (2). 

(2) The standard for "economic feasibility" of tire reuse or 
recycling shall be based on the following: 

(a) The Deparbnent shall =nduct a survey at least once every biennium 
of the charges for accepting waste passenger and tnlck tires at each 
peonitted land disposal site in the state. 

(b) The Department shall use the survey results to detennine the mean 
and :modal charges for passenger and tnlck tire disposal in the state. 

(c) Either the mean or the modal charge, whichever is greater, shall 
be used as the base for the standard. 
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(d) 'Ille standard for passenger tires shall be the base plus ten 
percent. 

(e) 'Ille standard for t.nick tires shall be the base plus 25 percent. 
(3) Reuse or recycling of a waste tire shall be deemed economically 

feasible if the cost to reuse or recycle the ·tire is not more than the 
standard. 

( 4) If the charge for waste tire disposal at the local land disposal 
site is more than the standard: 

(a) 'Ille local per tire disposal charge shall be the standard used to 
detennine whether the cost of reuse or recycling is economically feasible; 
and 

(b) Reuse or recycling shall be deemed economically feasible if the 
cost to reuse or recycle the passenger or t.nlck tire is equal to or less 
than the charge for tire disposal at the local land disposal site. 

(5) 'Ille director shall detennine whether it is economically feasible 
to reuse or recycle waste tires in the service area of a land disposal site 
permittee. 

(6) Only a land disposal site permittee :may apply to the director to 
make that detennination. SUch application :may be :made after the effective 
date of this rule. Application shall be :made on a fonn provided by the 
Department. 

(7) An applicant shall submit written doa.nnentation such as bids from 
contractors of the cost of at least two of the best available options to 
reuse or recycle waste tires in quantities which could reasonably be 
expected to be generated in the applicant's service area. Cost shall be 
detennined for waste tires collected at the applicant's land disposal site. 
'Ille applicant :may also submit doa.nnentation for costs of reuse or recycling 
from one or more other locations within its service area where quantities of 
waste tires are generated. 

(8) Reuse or recycling options whose costs should be considered 
include transporting the waste tires to: 

(a) 'Ille nearest permitted waste tire storage site accepting waste 
tires. 

(b) A waste tire processing site. 
(9) If the Department knows of a reasonable alternative for reuse or 

recycling of waste tires that the applicant did not consider, it :may require 
the applicant to doctnnent costs of that option. 

(10) 'Ille Department :may require any additional infonnation necessary 
to act upon the application. 

(11) If the Department requires additional infonnation, the 
application shall not be considered oornplete until such infonnation is 
received. 

(12) 'Ille director shall approve or deny a oornplete application within 
90 days of its receipt. 

(13) Application for this exemption shall not be :made more often than 
once a year. 

(14) 'Ille Department :may review biennially whether any exemption 
granted under this part should continue in force. 

waste Tire carrier Pe:anit Required 
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340-64-055 (1) After January 1, 1989, any person engaged in picking 
up, collecting or transporting waste tires for the purpose of storage or 
disposal is required to obtain a waste tire ca=ier pennit from the 
Deparbnent. . 

(2) After January 1, 1989, no person shall collect or haul waste tires 
or advertise or represent h:llnselfjherself as being in the business of a 
waste tire ca=ier without first obtaining a waste tire ca=ier pennit from 
the Department. 

(3) After January 1, 1989, any person who gives, contracts or arranges 
with another person to collect or transport waste tires for storage or 
disposal shall only deal with a person holding a waste tire ca=ier pennit 
from the Deparbnent, unless the person is exempted by subsection (4) (a) or 
(b) of this rule. 

( 4) '!he. following persons are exempt from the requirement to obtain a 
waste tire ca=ier pennit: 

(a) Solid waste collectors operating under a license or franchise from 
any local government unit and who transport fewer than 10 tires at any one 
time. 

(b) Persons transporting fewer than five tires. 
(c) Persons transporting tire-derived products to a market. 
(d) Persons who use company-owned vehicles to transport tire casings 

for the purposes of retreading between company-owned or company-franchised 
retail tire outlets and company-owned or company-franchised retread 
facilities while transporting casings between those retail tire outlets and 
those retread facilities. 

(e) Tire retailers or retreaders who transport used tires between 
their retail tire outlet or retread operation and their customers, after 
taking them from customers in exchange for other tires, or for repair or 
retreading while transporting used tires between their retail tire outlet or 
retread operation and their customers. 

(f) '!he United States, the state of Oregon, any county, city, town or 
municipality in this state, or any department of any of them except when 
vehicles they own or operate are used as a waste tire ca=ier for hire. 

(5) Persons exenpt from the waste tire ca=ier pennit requirement 
under subsection (4) (d) of this rule shall nevertheless notify the 
Department of this practice on a form provided by the Department. 

(6) A combined tire ca=ier/storage pennit may be applied for by tire 
ca=iers: 

(a) Who are subject to the ca=ier pennit requirement; and 
(b) Whose business includes or wants to establish a site which is 

subject to the waste tire storage pennit requirement. 
(7) '!he Department shall supply a combined tire ca=ier/storage pennit 

application to such persons. Persons applying for the combined tire 
ca=ier/storage pennit shall comply with all other regulations concerning 
storage sites and tire ca=iers established in these rules. 

(8) Persons who transport waste tires for the pw:pose of storage or 
disposal must apply to the Department for a waste tire ca=ier pennit within 
90 days of the effective date of this rule. Persons who want to begin 
transporting waste tires for the purpose of storage or disposal nrust apply 
to the Department for a waste tire ca=ier pennit at least 90 days before 
beginning to transport the tires. 
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(9) Applications shall be made on a fonn provided by the Department. 
The application shall include such infomiation as required by the 
Department. It shall. include but not be limited to: 

(a) A description, license number and registered vehicle owner for 
each truck used for transporting waste tires. 

(b) The roe authority number under which each truck is registered. 
(c) Where the waste tires will be stored or disposed of. 
(d) Any additional infomiation required by the Department. 
(10) A corporation which has more than one separate business location 

may submit one waste tire carrier pennit application which includes all the 
locations. All the infomiation required in section (9) of this rule shall 
be supplied by location for each individual location. The corporation shall 
be responsible for amending the corporate application whenever any of the 
required infomiation changes at any of the covered locations. 

(11) An application for a tire carrier pennit shall include a $25 non
refundable application fee and an annual compliance fee as listed in OAR 
340-64-063. 

(12) An application for a combined tire carrier/storage pennit shall 
include a $250 application fee, $50 of which shall be nonrefundable, and an 
annual compliance fee as listed in OAR 340-64-063. The rest of the 
application fee may be refunded in whole or in part when submitted with an 
application if either of the following conditions exists: 

(a) The Department detennines that no pennit will be required; 
(b) The applicant withdraws the application before the Department has 

granted or denied the application. 
(13) The application for a waste tire carrier pennit shall also include 

a bond in the mnn of $5,000 in favor of the State of Oregon. In lieu of the 
bond, the applicant may submit financial assurance acceptable to the 
Department. The Department will accept as financial assurance only those 
instruments listed in and =iplying with requirements in OAR 340-61-
034(3) (c) (A) through (G) and OAR 340-71-600(5) (a) through (c). 

(14) The bond or other financial assurance shall be filed with the 
Department and shall provide that: 

(a) In perfonning services as a waste tire carrier, the applicant 
shall =iply with the provisions of ORS 459.705 through 459.790 and of this 
rule; and 

(b) Any person injured by the failure of the applicant to =iply with 
the provisions of ORS 459.705 through 459.790 or this rule shall have a 
right of action on the bond or other financial assurance in the name of the 
person. such right of action shall be made to the principal or the surety 
company within two years after the injury. 

(15) Any deposit of cash, certificate of deposit, letter of =edit, or 
neootiable securities submitted under sections 113) and (141 of this rule 
shall remain in effect for not less than two years following tennination of 
the waste tire carrier oonnit. 

lill [ (15)] A waste tire carrier pennit or combined tire 
carrier/storage pennit shall be valid for up to three years. 

fill [ (16)] Waste tire carrier pennits shall expire on March 1. Waste 
tire carrier pennittees who want to renew their pennit must apply to the 
Department for pennit renewal by February 1 of the year the pennit expires. 
The application for renewal shall include all inf omiation required by the 
Department, and a pennit renewal fee. 
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.ilfil. [ (17)] A waste tire carrier per.mittee may add another vehicle to 
its per.mitted waste tire carrier fleet if it does the foll01Ving before using 
the vehicle to transport waste tires: 

(a) Submits to the Department: 
(A) 'lhe infonnation required in OAR 340-64-055 (9); and 
(B) A fee of $25 for each vehicle added. 
(b) Displays on each additional vehicle decals from the Department 

pursuant to OAR 340-64-063 (1) (b). 
ill). [ (18)] A waste tire carrier per.mittee may lease additional 

vehicles to use under its waste tire carrier per.mit without adding that 
vehicle to its fleet pursuant to section .ilfil. [ (17)] of this rule, under the 
follO!Ning conditions: 

(a) 'Ille vehicle may not transport waste tires when under lease for a 
period of time exceeding 30 days ("short-tenn leased vehicles"). If the 
lease is for a longer period of time, the vehicle nrust be added to the 
per.mittee's permanent fleet pursuant to section .ilfil. [ (17)] of this rule. 

(b) 'Ille per.mittee must give previous written notice to the Department 
that it will use short-tenn leased vehicles. 

(c) 'Ille per.mittee shall pay a $25 annual compliance fee in advance to 
allOIV use of short-tenn leased vehicles, in addition to any other fees 
required by OAR 340-64-055 (11), (12) and .ilfil.[ (17)], and 340-64-063 (7) 
and (9) • 

(e) Every per.mittee shall keep a daily record of all vehicles leased 
on short tenn, with beginning and ending dates used, license numbers, roe 
authority, roe te!tp:lrary pass or roe plate/marker, and person from whcnn the 
vehicles were leased. 'Ille daily record must be kept current at all times, 
subject to verification by the Department. 'Ille daily record shall be 
maintained at the principal Oregon office of the per.mittee. 'Ille daily 
record shall be submitted to the Department each year as part of the 
per.mittee•s annual report required by OAR 340-64-063 (5). 

(f) 'Ille per.mittee's bond or other financial assurance required under 
OAR 340-64-055 (13) must provide that, in perfoi:ming services as a waste 
tire carrier, the operator of a vehicle leased by the per.mittee shall comply 
with the provisions of ORS 459.705 through 459.790 and of this rule. 

(g) 'Ille permittee is responsible for ensuring that a leased vehicle 
complies with OAR 340-64-055 through 340-64-063, except that the leased 
vehicle does not have to obtain a separate waste tire carrier per.mit 
pursuant to OAR 340-64-055 (1) while operating under lease to the per.mittee . 

.Gill. (19) A holder of a combined tire carrier/storage per.mit may 
purchase special block passes from the Department. A person located outside 
of Oregon who is a holder of a waste tire carrier permit issued by the 
Department may also purchase special block passes from the Department if he 

·or she also holds a valid permit all01Ving storage of waste tires issued by 
the responsible state or local agency of that state, and if such permit is 
deemed acceptable by the Department. 'Ille block passes will allOIV the 
per.mittee to use a common carrier or private carrier which does not have a 
waste tire carrier per.mit. Use of a block pass will allOIV the unpermitted 
common carrier or private carrier to haul waste tires under the pennittee's 
waste tire carrier per.mit. 

(a) Special block passes shall be available in sets of at least five, 
for a fee of $5 per block pass. Only a holder of a combined tire 
carrier/storage per.mit may purchase block passes. Any unused block passes 
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shall be returned to the Department when the pennittee's waste tire pennit 
expires or is revoked. 

(b) '!he pennittee is responsible for ensuring that a conunon ca=ier or 
private ca=ier operating under a block pass from the pennittee complies 
with OAR 340-64-055 through 340-64-063, except that the carmron ca=ier or 
private ca=ier does not have to obtain a separate waste tire ca=ier pennit 
pursuant to OAR 340-64-055(1) while operating under the pennittee's block 
pass. 

(c) A block pass may be valid for a :maximum of ten days and may only 
be used to haul waste tires between the origin(s) and destination(s) listed 
on the block pass. 

(d) A separate block pass shall be used for each trip hauling waste 
tires made by the unpennitted conunon ca=ier or private ca=ier under the 
pennittee•s waste tire pennit. (A "trip" begins when waste tires are picked 
up at an origin, and ends when they are delivered to a proper disposal 
site(s) pursuant to OAR 340-64-063(4).) 

(e) The pennittee shall fill in all infonnation required on the block 
pass, including name of the conunon ca=ier or private ca=ier, license 
number, FUC authority if applicable, roe temporary pass or roe plate/marker 
if applicable, beginning and ending dates of the trip, address(es) of where 
the waste tires are to be picked up and where they are to be delivered, and 
approximate numbers of waste tires to be transported. 

(f) F.ach block pass shall be in triplicate. The pennittee shall send 
the original to the Department within five days of the pass's beginning 
date, one copy to the conunon ca=ier or private ca=ier which shall keep it 
in the cab during the trip, and shall keep one copy. 

(g) The pennittee shall be responsible for ensuring that any carmron 
ca=ier or private ca=ier hauling waste tires under the pennittee's waste 
tire pennit has a properly completed block pass. 

(h) While transporting waste tires, the conunon ca=ier or private 
ca=ier shall keep a block pass properly filled out for the current trip in 
the cab of the vehicle. 

(i) An unpennitted conunon carrier or private ca=ier may operate as a 
waste tire ca=ier using a block pass no more than three tlines in any 
calendar quarter. Before a conunon carrier or private carrier may operate as 
a waste tire ca=ier more than three tlines a quarter, he or she must first · 
apply for and obtain a waste tire carrier pennit from the Department. 

[ (20) For the pw:poses of ORS 459.995(1), the trensportation of waste 
tires under OAR 340-64-055 through 340-64-063 is deemed to be collection of 
solid waste, and violations of these :rules are subject to a civil penalty 
under the Solid Waste Management Schedule of civil Penalties, OAR 340-12-
065. J 

waste Tire carrier Pe?:mittee Cbligations 

340-64-063 (1) F.ach person required to obtain a waste tire ca=ier 
pennit shall: 

(a) Co!rply with OAR 340-64-025(1). 
(b) Display current decals with his or her waste tire ca=ier 

identification number issued by the Department when transporting waste 
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tires. 'lhe decals shall be displayed on the sides of the front doors of 
each truck used to transport tires. 

(c) Maintain the financial assurance required urxier ORS 
459. 730(2) (d). 

(2) When a waste tire carrier pennit expires or is revoked or 
suspended, the fo:aner pennittee shall :ilmnediately remove all waste tire 
pennit decals from its vehicles[.] and remove the pennit from display. 'lhe 
pennittee shall surrenaer a revoked or suspended pennit' and certify in 
writing to the Department within fourteen days of revocation or suspension 
that all Department decals have been removed from all vehicles. 

(3) Leasing, loaning or renting of pennits is prohibited. No pennit 
holder shall engage in any conduct which falsely terrls to create the 
appearance that services are being furnished by the holder when in fact they 
are not. 

( 4) A waste tire carrier shall leave waste tires for storage or 
dispose of them only in a pennitted waste tire storage site, at a land 
disposal site pennitted by the Department, or at another site approved by 
the Department, such as a site authorized to accept waste tires urxier the 
laws or regulations of another state. 

(5) Waste tire carrier pennittees shall record and maintain for three 
years the following infonnation regarding their activities for each month of 
operation: 

(a) 'lhe approximate quantity of waste tires collected. Quantities may 
be measured by aggregate loads or cubic yards, if the carrier documents the 
approximate rn.nnber included in each load; 

(b) Where or from wham the waste tires were collected; 
(c) Where the waste tires were deposited. 'lhe waste tire carrier 

shall keep receipts or other written materials documenting where all tires 
were stored or disposed of. 

(6) Waste tire carrier pennittees shall submit to the Deparbnent an 
annual report that sunmiarizes the infonnation collected urxier section (5) of 
this rule. 'lhe infonnation shall be broken down by quarters. 'lhis report 
shall be submitted to the Department annually as a condition of holding a 
pennit together with the annual compliance fee or pennit renewal 
application. 

(7) A holder of a waste tire carrier pennit shall pay to the 
Department an annual fee in the following amount: 

Annual compliance fee (per company or 
corporation) $175 

Plus annual fee per vehicle used for haul - 25 
ing waste tires 

(8) A holder of a waste tire carrier pennit who is a private carrier 
meeting requirements of subsection (8) (b) of this rule shall, instead of the 
fees urxier section (7) of this rule, pay .to the Deparbnent an annual fee in 
the following amount: 

(a) Annual compliance fee $25 

(b) To qualify for the fee structure urxier subsection (8) (a) of this 
rule, a private carrier nrust: 

OAR62 (9/89) A - p. 18 



(A) Use a vehicle with a combined weight not exceeding [8,000] 26.000 
·lbs; 

(B) Transport only such waste tires as are generated incidentally to 
his business; and 

(C) Use the vehicle to transport the waste tires to a proper disposal 
site. 

(c) If a vehicle owned or operated by a private carrier is used for 
hire in hauling waste tires, the annual fee structure under section (7) of 
this rule shall apply. 

(9) A holder of a combined tire carrier/storage pennit shall pay to 
the Department by Februacy 1 of each year an annual compliance fee for the 
coming calendar year in the following amount: 

Annual compliance fee (per company or 
co:cporation) $250 

Plus annual fee per vehicle used for haul-
ing waste tires $ 25 

(10) A holder of a waste tire carrier pennit shall pay to the 
Deparbrent by Februacy 15 of each year an annual compliance fee for the 
coming year (March 1 through February 28) as required by sections (7) 
through (9) of this rule. 'Ihe pennittee shall provide evidence of required 
financial assurance when the annual compliance fee is submitted. For the 
first year's operation, the full fee(sl shall apply if the carrier permit is 
issued on or before December 1. Any new waste .tire carrier permit issued 
after December 1 sball not owe an annual compliance fee(s) until March 1. 

(11) 'Ihe fee is $10 for a decal to replace one that was lost or 
destroyed. 

(12) 'Ihe fee for a waste tire carrier pennit renewal is $25. 
(13) 'Ihe fee for a pennit modification of an unexpired waste tire 

carrier pennit, initiated by the pennittee, is $15. Adding a vehicle to the 
pennittee's fleet pursuant to OAR 340-64-055 .illl ( (17)] does not constitute 
a pennit modification. 

(14) A waste tire carrier pennittee should check with the roe and I.MV 
to ensure that he or she complies with all roe and I.MV regulations. 

Uses of waste Tires Eligible f= ReiniJursement: 

340-64-110 (1) Uses of waste tires which may be eligible for the 
reimbursement include: 

(a) Energy recavery. Energy recavery shall include: 
(A) Burning of whole or chipped tires as tire-derived fuel. 'Ihe tire

derived fuel shall be burned only in boilers which have submitted test burn 
data to the Department and whose air quality pennits are not violated by 
burning tire-derived fuel in the quantities for which reimbursement is 
requested. If the fuel is burned out of state, such burning shall be 
eligible for the reimbursement only if it does not cause an air ouality 
permit issued by the competent out-of-state authority to be violated. 
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(B) Incineration or pyrolysis of whole tires or tire chips to produce 
electricity or process heat or steam, either for use on-site, or for sale. 

(b) Other eligible uses. Other eligible uses shall include: 
(A) Pyrolysis of tires to produce combustible hydrocarl:xms arx:l. other 

salable products. 
(B) Use of tire chips as road bed base[, driveway cover,] arx:l. the 

like. 
(C) Recycling of waste tire strips, chips, shreds, or crumbs to 

:manufacture a new product. 'Ihe new product may be produced bY physical or 
chemical processes such as: 

(i) Weaving from strips of waste tires. 
(ii) Stanping out products from the tire casing. 
(iii) Fhysically blenjing tire chips with another material such as 

asphalt. 
(iv) Fhysically or chemically bonding tire chips or crumbs with 

another material to fo:an a new product such as tire chocks. 
(D) Use of whole tires: 
(i) In artificial fishing reefs in nonocean waters of this state, 

pursuant to OAR 340-46, arx:l. subject to review by the Oregon Department of 
Fish arx:l. Wildlife. 

(ii) For the manufacture of new products which have a market value 
such as buoys. 

(2) If a proposed use of waste tires would in the Department's opinion 
cause envirornnental, safety or heal th hazards, the Department may disallow 
the partial reimbursement. An exanple of a health hazard would be use of 
tire chips for playgrourrl cover without removing the steel shreds. 

(3) 'Ihe following uses are not considered appropriate for use of the 
reimbursement, arx:l. shall not be eligible for the reimbursement: 

(a) Reuse as a vehicle tire. 
(b) Retreading. 
(c) Use of tires as riprap. 
(d) Use of whole or split tires for erosion control or retaining 

walls. 
(e) Use of whole or split tires for tire fences, ba=iers, dock arx:l. 

racetrack bun'pers, ornamental planters, agricultural uses such as raised 
beds, or other uses in which the user incurs little or no cost, the use is 
of limited economic value, arx:l. the use does not take place within a market. 

(f) Use of tire buffings. 

AWlicatian for ReiJrbJrsement 

340-64-120 (1) Application for reimbursement for use of waste tires 
shall be made on a fo:an provided bY the Department. 

(2) An applicant may apply in advance for certification ("advance 
certification") from the Department that his or her proposed use of waste 
tires shall be eligible for reimbursement. 

(a) such advance certification may be issued bY the Department if the 
applicant proves to the Department's satisfaction that: 

(A) 'Ihe use being proposed is an eligible use under OAR 340-64-110; 

OAR62 (9/89) A - p. 20 



(B) 'Ihe applicant is an eligible end user under OAR 340-64-01011Ql 
[(6)] and OAR 340-64-115; 

(C) 'Ihe applicant will be able to document that the waste tires used 
were generated in Oregon; and 

(D) 'Ihe applicant will be able to document the number of net pounds of 
waste tires used. 

(b) 'Ihe applicant nrust still apply to the Department for 
reimbursement for waste tires actually used, and document the amount of that 
use, pursuant to sections (3) and (4) of this rule. . 

(c) Advance certification issued by the Department to an applicant 
shall not guarantee that the applicant shall receive any reimbursement 
funds. 'Ihe burden of proof shall be on the applicant to document that the 
use for which reimbursement is requested actually took place, and 
corresponds to the use described in the advance certification. 

(3) An applicant may appJ.y to the Department directly for the 
rellnbursement each quarter without applying for advance certification. 'Ille 
application shall be on a form provided by the Department. 

(4) To apply for rellnbursement for the use of waste tires an 
applicant shall: 

(a) Apply to the Department no later than thirty (30) days after the 
end of the quarter in which the waste tires were used. 

(b) Unless the applicant holds an advance certification for the use of 
waste tires for which they are applying, prove to the Department's 
satisfaction that: 

(A) 'Ihe use being proposed is an eligible use under OAR 340-64-010; 
and 

(B) 'Ihe applicant is an eligible end user under OAR 340-64-0l011Ql 
[(6)] and OAR 340-64-115. 

(c) ProVide documentation acceptable to the Department, such as bills 
of lading, that the tires, chips or sllnilar materials used were from waste 
tires generated in Oregon. 

(d) ProVide documentation acceptable to the Department of the net 
amount of pounds of waste tires used (including embedded energy from waste 
tires) in the quantity of product sold, purchased or used. Examples of 
acceptable documentation are: · 

(A) For tire-derived fuel: receipts showing tons of t~erived fuel 
purchased. 

(B) For incineration of whole tires producing process heat, steam or 
electricity: records showing net tons of rubber burned. 

(C) For pyrolysis plants producing electricity or process heat or 
steam: billings showing sales of kilowatt hours or tons of steam produced 
by the tire pyrolysis, calculations certified by a professional engineer 
showing how many net pounds of tires were required to generate that amount 
of energy, and receipts or bills of lading for the number of waste tires 
actually used to produce the energy. 

(D) For pyrolysis technologies producing combustible hydrocarbons and 
other salable products: billings to customers showing amounts of pyrolysis
derived products sold (gallons, pounds, etc.) with calculations certified by 
a professional engineer showing the number of net pounds of waste tires, 
including embedded energy, used to produce those products. 

(E) For end users of tire strips, chunks, rubber chips, crumbs and the 
like in the manufacture of another product: billings to purchasers for the 
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product sold, showing net pourris of rubber used to manufacture the amount of 
product sold. 

(F) For en::l. users of tire chips in rubberized asphalt, or as road J:ied 
material[, driveway cover] and the like: billings or receipts showing the 
net pounis of rubber used. 

(G) For en::l. users of whole tires: docrnnentation of the weight of the 
tires used, exclusive of arrJ added materials such as ballast or ties. 

(5) '!he Department may require any other information necessary to 
determine whether the proposed use is in a=rdance with Deparbnent statutes 
and rules. 

(6) An applicant for a reimbursement for use of waste tires, and the 
person supplying the waste tires, tire chips or sllnilar materials to the 
applicant, for which the reimbursement is requested, are subject to audit by 
the Department (or Secretary of State) and shall allow the Deparbnent access 
to all records during normal business hours for the purpose of detennining 
compliance with this rule. 

(7) In order to apply for a reimbursement, an applicant nrust have used 
an equivalent of at least 10,000 pounis of waste tires or 500 passenger 
tires after the effective date of this rule. Waste tires may be used in 
more than one quarter to reach this threshold amount. 

Basis of Reinhrrsement 

340-64-130 (1) In order to be eligible for reimbursement, the use of 
waste tires nrust cx::cur after the effective date of this rule. 

(2) Any one waste tire shall be subject to only one request for 
reimbursement. 

(3) '!he amount of the reimbursement shall be based on $.01 per poun:i 
for rubber derived from waste tires which is used by an applicant. 

( 4 l '!he Deparbnent may authorize reimbursement funds for demonstration 
projects at a rate exceeding the above per oounc! amount if: 

Cal '!he waste tires are recycled or reused, rather than processed for 
energy recovery; 

(bl '!here is no established market in Oregon for the use which is to 
be demonstrated; 

(cl '!he total funds spent on any given project does not exceed 
$100,000 per project; 

Cdl '!he project is located in Oregon; and 
(el Advance certification for the project is obtained from the 

Deparbnent. 
lfil. [ ( 4) ] 'Ihe amount of rubber used shall be based on sales of product 

containing the rubber; or if the applicant is an en::l. user who consumes and 
does not further sell the tires, chips or sllnilar materials, the 
reimbursement shall be based on net pounds of materials purchased or used. 

(61 Notwithstaaj:i.ng (31 above, the amount of reimbursement to an en::l. 
user for an eligible use of tires shall not exceed the cost to the en::l. user 
of using the tires. 
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Criteria for Use of FUms to Clean Up PeI::mitted waste Tire Sites 

340-64-155 (1) '!he Deparbnent shall base its recammendations on use 
of cleanup fUnds on potential degree of erwironmental risk created by the 
tire pile. '!he following special circumstances shall serve as =iteria in 
detennining the degree of erwironmental risk. '!he =iteria, listed in 
priority order, include but are not limited to: 

(a) SUsceptibility of the tire pile to fire. In this, the Department 
shall consider: 

(A) '!he characteristics of the pile that might make it susceptible to 
fire, such as how the tires are stored (height and bulk of piles), the 
absence of fire lanes, lack of emergency equipment, presence of easily 
combustible materials, and lack of site access control; 

(B) How a fire would impact the local air quality; and 
(C) How close the pile is to natural resources or property owned by 

third persons that would be affected by a fire at the tire pile. 
(b) Other characteristics of the site contributing to erwironmental 

risk, including susceptibility to rrosquito infestation. 
(cl Other special conditions which justify immediate cleanup of the 

site. 
Cdl A local fire district or a local government deems the site to be a 

danger or nuisance, or an erwirornnental concern that warrants immediate 
removal of all waste tires. 

(2) In detennining the degree of erwironmental risk involved in the 
two =iteria above, the Deparbnent shall consider: 

(a) Size of the tire pile (number of waste tires). 
(b) How close the tire pile is to population centers. '!he Deparbnent 

shall especially consider the population density within five miles of the 
pile, and location of any particularly susceptible populations such as 
hospitals. 

(3l In the case of a waste tire storage permittee which is also a 
local government: 

Cal '!he following special circumstances may also be considered by the 
Department in determining whether financial assistance to remove waste tires 
is appropriate: 

CAl '!he tire pile was in existence before Januazy 1. 1988. 
CBl '!he waste tires were collected from the public. and the local 

government did not charge a fee to collect the tires for disposal. 
(bl If both the above conditions are present, the Department may 

assist the local government with up to 80 percent of the net cost of tire 
removal. 

ill [ (3)] Financial hardship on the part of the permittee gr; 
responsible party shall be an additional =iterion in the Deparbnent's 
detennination of the amount of cleanup fUnds appropriate to be spent on a 
site. Financial hardship means that strict compliance with OAR 340-64-005 
through 340-64-045 would result in substantial curtailment or closing of the 
permittee•s business or operation, or the bankruptcy of the permittee. '!he 
burden of proof of such financial hardship is on the permittee. In 
interpreting when "financial hardship" may result, the Department may use 
the following as guidelines: 

Cal In the case of a pennittee who is not a corporation or a local 
government, the cost of cleaning up the tires: 
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(Al Would cause the permittee's annual gross household income to fall 
below the state median income as detennined bv the U.S. Department of 
Housing and Urtlan Development; andjor 

CBl Would rajuce the permittee's net assets (excluding one automobile 
and homestead) to below $20.000. 

lbl In the case of a permittee which is a co:rporation. the cost of 
complying with the tire removal schedule required bv the Department: 

(Al Would cause the annual gross household income of each of the 
co:rporate officers who are also co:rporate stockholders to fall below the 
state median income as detennined bv the U.S. Deparbnent of Housing and 
Urban Development; and 

CBl Would reduce the net assets (excluding basic assets of building. 
equipment and inventory) of the co:rporation to below $20,000; and 

(Cl Would, as certified in a statement from the co:rporation's 
a=untant or attorney, pause substantial curtailment or closing of the 
co:rporation. or bankn!ptcy. 

(5) The Department may assist a permittee with the cost of tire 
removal to the following extent: 

(al For a pennittee whose income and/or assets are above the 
thresholds in section (4) of this rule: the pennittee is required to 
contribute its own funds to the cost of tire removal up to the ooint where 
"financial hardship." as specified in section (4), would ensue. The 
Department may oay the reiraining cost of the cleanup. 

(bl For a pennittee whose income and assets fall below the thresholds 
in section (4) of this rule, the Department may pay up to the following 
percentage of the cost of cleanup: 

(Al For an indivic1ual or a partnership: up to 90 percent of the cost 
(plus anv cost of waste tire storage oennit fees paid by the pennitteel; 

!bl For a co:rporation: up to 80 percent of the cost. 
(6) The Department may reduce to $1.500 the permittee's required 

contribution to the cleanup cost in the case of a pennittee whose net eguitv 
in assets exempt under section ( 4 l of this rule is less than $50, 000. or who 
is over 65 years of age and whose net exempt assets are less than $100,000. 

(7) A permittee may receive financial assistance for no more than one 
complete waste tire removal or processing job. 

P.rocedllre for Use of Clearrup Furrls for a Pennitted waste Tire storage Site 

340-64-160. (1) The Deparbnent may recommend to the Commission that 
cleanup funds be made available to partially pay for cleanup of a pennitted 
waste tire storage site, if all of the following are met: 

(a) The site ranks high in the criteria making it an envirornnental 
risk, pursuant to OAR 340-64-155. 

(b) The pennittee submits to the Deparbnent a compliance plan to 
remove or process the waste tires. The plaJ! shall include: 

(A) A detailed description of the pennittee•s proposed actions; 
(B) A time schedule for the removal and or processing, including 

interim dates by when part of the tires will be removed or processed. 
( C) An estimate of the net cost of removing or processing the waste 
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tires using the most cost-effective alternative. 'Ihis estimate nrust be 
documented. 

(c) 'Ihe plan receives approval from the Department. 
(2) A permittee claiming financial hardship under OAR 340-64-155fil 

( (3)] nrust dOC\.Ul\911t such claim through submittal of the permittee's state 
and federal tax returns for the past three years, business statement of net 

. worth, and similar materials. If the permittee is a business, the income 
and net worth of other business enterprises in which the principals of the 
permittee•s business have a legal interest nrust also be submitted. 

(3) If the Conunission finds that use of cleanup funds is appropriate, 
the Deparbnent shall agree to pay part of the Deparbnent-approved costs 
incu=ed by the permittee to remove or process the waste tires. Final 
payment shall be withheld until the Department's final inspection and 
confirmation that the tires have been removed or processed pursuant to the 
compliance plan. 

Note: 'Ihe Division number of these rules has been changed to Division 64. 

oar62.889 
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ATTACHMENT B 

RULEMAKING STATEMENTS 
for 

Proposed New Rules and Revisions to Existing Rules 
Pertaining to storage and Transportation of Waste Tires, 

Cleanup of Tire Piles, 
and Eligibility for Reimbursement for Use of Waste Tires 

OAR Chapter 3401 Division 62 

Pursuant to ORS 183.335, these statements provide information on 
the intended action to adopt a rule. 

STATEMENT OF NEED: 

Legal Authority 

The 1987 Oregon Legislature passed the Waste Tire Act regulating 
the disposal, storage and transportation of waste tires, and 
establishing a fund to clean up waste tire piles and reimburse 
persons who use waste tires. ORS 459.785 requires the Commission 
to adopt rules and regulations necessary to carry out the 
provisions of ORS 459.705 to 459.790. ORS 459.770 requires the 
Commission to adopt rules to carry out the provision of that 
section pertaining to reimbursement for use of waste tires. The 
Commission is adopting two new rules, and revisions to existing 
rules which are necessary to carry out the provisions of the Waste 
Tire Act. 

Need for the Rule 

Improper storage and disposal of waste tires represents a 
significant problem throughout the State. The Waste Tire Act 
establishes a comprehensive program to regulate the disposal, 
storage and transportation of waste tires. The purpose of the 
reimbursement is to stimulate the market for waste tires, 
providing an alternative to landfill disposal. The new rule is 
needed to properly regulate storage of tires. The rule revisions 
are needed to make changes the Department has found necessary in 
administering this program. 

Principal Documents Relied Upon 

a. Oregon Revised Statutes, Chapter 459. 
b. Oregon Administrative Rules, Chapter 340, Division 62. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rules appear to affect land use and appear to be 
consistent with Statewide Planning Goals and Guidelines. 
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With regard to Goal 6 (Air, Water and Land Resources Quality), the 
rules provide for the proper storage and disposal of waste tires. 
The law provides that anyone storing 100 waste tires after July 
1, 1988 must obtain a waste tire storage permit from the 
Department of Environmental Quality. The new rule creates a new 
category of storage permit, Waste Tire Beneficial Use Storage 
Permit, for persons who are storing tires hut using them for a 
ben~ficial purpose. storage standards are established for this 
permit category. The rule also incorporates a prohibition, passed 
by the 1989 Legislature, for ocean reefs made of waste tires to 
receive the waste tire program reimbursement. This use of waste 
tires can be problematic in turbulent waters. The rule also 
establishes criteria for financial assistance to waste tire 
storage site permittees to help remove their waste tires. This 
will promote proper cleanup and disposal of waste tires. 

With regard to Goal 11 (Public Facilities and Services), criteria 
are also established for financial assistance for municipalities 
which have waste tire storage permits. This would assist local 
governments to properly dispose of waste tires. 

The rules do not appear to conflict with other Goals. 

Public comment on any land use issue involved is welcome and may 
be submitted in the manner described in the accompanying NOTICE OF 
PUBLIC HEARING. 

It is requested that local, state and fedf!ral agencies review the 
proposed action and comment on possible conflicts with their 
programs affecting land use and with Statewide Planning Goals 
within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the 
Department of Land Conservation and Development to mediate any 
apparent conflicts brought to our attention by local, state or 
federal authorities. ' 

rmkgst.ref 
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With regard to Goal 6 (Air, Water and Land Resources Quality), the 
rules provide for the proper storage and disposal of waste tires. 
The law provides that anyone storing 100 wast~ tires after July 
1, 1988 must obtain a waste tire storage permit from the 
Department of Environmental Quality. The new rule creates a new 
category of storage permit, Waste Tire Beneficial Use Storage 
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The rules do not appear to conflict with other Goals. 
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PUBLIC HEARING. 

It is requested that local, state and federal agencies review the 
proposed action and comment on possible conflicts with their 
programs affecting land use and with Statewide Planning Goals 
within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the 
Department of Land Conservation and Development to mediate any 
apparent conflicts brought to our attention by local, state or 
federal authorities. 

rmkgst.ref 
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ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

I. Introduction 

The rule establishes a new permit category of waste tire storage 
permit, Waste Tire Beneficial Use Storage Permit. ORS 459.715 
requires persons storing over 100 waste tires after July 1, 1988 
to obtain a storage permit from the Department of Environmental 
Quality. This new permit category would apply to persons who 
store tires but use them for a beneficial purpose. It establishes 
lower permit fees than for "regular" waste tire storage permits, 
and sets appropriate standards for storage. 

The rule also establishes criteria for granting financial 
assistance to waste tire storage permittees (individuals, 
corporations and municipalities) to assist in removal or 
processing of waste tires. Demonstration of financial hardship is 
required. 

The rule also would allow the Department to reimburse persons 
using waste tires in recycling· demonstration projects at a higher 
rate than that already established by rule for other uses of waste 
tires. 

II. General Public 

The general public is not directly affected economically by these 
rule changes. In cases where the Department assists a 
municipality to remove waste tires, the taxpayers in that 
municipality may benefit indirectly by not having to pay 
additional rates to clean up the tires. 

Members of the public who are storing or want to store over 100 
tires as a "beneficial use" will be required to obtain a waste 
Tire Beneficial Use Storage Permit, while under the existing rule 
they could possibly have obtained an exemption to the permit 
requirement. They will be required to submit an application fee 
($40 - $100, depending on the use), and annual compliance fees, 
ranging from $0 to $50. They may also be required to present 
financial assurance (a bond, for example) to the Department that 
the tires will be properly removed when the beneficial use is 
ended. Some additional expense will be required to submit plans, 
maps, proof of land use compatibility, and other materials to the 
Department. Time required could range from four to 10 hours to 
prepare these materials. Total first-year cost of obtaining the 
beneficial use permit (including administrative time) could be 
from $80 to $350. Annual costs thereafter could run from $0 to 
$175. There may be 50 to 100 potentially affected persons in the 
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State; the Department currently has 21 applications on.file. 
Persons may also choose to remove or not collect the tires rather 
than apply for a permit. 

Members of the public who also hold regular Waste Tire Storage 
Permits may be eligible for financial assistance in removing tires 
under the new criteria. The statute provides that such financial 
assistance may be given if tire cleanup as required of a permittee 
by the Department would cause substantial curtailment of the 
permittee•s business or operation, or bankruptcy. The rule would 
allow the Department to pay for up to 90% of the cost of tire 
cleanup if the permittee's income is below 80% of the U.S. 
Department of Housing 1and Urban Development's median area income; 
and has less than$20;000 in assets. If the permittee's income 
and assEj·ts are higher', financial assistance would be 
correspondingly less: The permittee would remain responsible for 
the portion of the cleanup costs not paid by the Department. The 
Department estimates that there may be from five to 20 potentially 
elig:i,:ble persons (not all of whom are currently permittees) in the 
stat.a. Cleanup costs for their tire piles range from 
approximately $s,ooo to $200,000. 

I 

IJ;;I. Small Business 

S.ome, farmers who store waste tires to' use them for agricultural 
purposes may need to apply for the W~ste Tire Beneficial Use 
::;torage Permit. The same economic analysis applies to them as to 
1the General Public (above). Some small businesses may want to use 
t:i,±:es for fences; they would be subject to the same requirement 
apd analysis. 
J 

Small businesses which are also waste tire storage permittees may 
also receive financial assistance to remove tires under the 
criteria in this rulE;!'. Very similar criteria apply to a sole 
proprietor as :those for individuals (see General Public, above). 
If the small J:iusine¢s is a corporation, ,slightly different 
criteria apply. TJie corporate officers.' income and the 
corporation's net .assets are taken into account. If financial 
hardship criteri~/are met, the Department could pay 80%,of the 
remaining cost of the tire cleanup. .The Department estimates that 
there may be from five to 10 potent:i,ally eligible small businesses 
in the state (not all of whom are now waste tire stor~ge 
permittees). The small business would be required to pay for the 
remaining cost of cleanup. / 

! 

A small business supplying or using waste tires in/a recycling 
demonstration project approved by the Department could be eligible 
for the increased amount of reimbursement (over $.01 per pound of 
rubber used). The magnitude of the subsidy would depend on the 
amount of rubber used, and the increased level of reimbursement 
deemed appropriate by the Department. The Department would 
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state; the Department currently has 21 applications on file. 
Persons may also choose to remove or not collect the tires rather (~-
than apply for a permit. 

Members of the public who also hold regular Waste Tire Storage 
Permits may be eligible for financial assistance in removing tires 
under the new criteria. The statute provides that such financial 
assistance may be given if tire cleanup as required of a permittee 
by the Department would cause substantial curtailment of the 
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the General Public {above). Some small businesses may want to use 
tires for fences; they would be subject to the same requirement 
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Small businesses which are also waste tire storage permittees may 
also receive financial assistance to remove tires under the 
criteria in this rule. Very similar criteria apply to a sole 
proprietor as those for individuals (see General Public, above). 
If the small business is a corporation, slightly different 
criteria apply. The corporate officers' income and the 
corporation's net assets are taken into account. If financial 
hardship criteria are met, the Department could pay 80% of the 
remaining cost of the tire cleanup. The Department estimates that 
there may be from five to 10 potentially eligible small businesses 
in the State (not all of whom are now waste tire storage 
permittees). The small business would be required to pay for the 
remaining cost of cleanup. 

A small business supplying or using waste tires in a recycling 
demonstration project approved by the Department could be eligible 
for the increased amount of reimbursement {over $.01 per pound of 
rubber used). The magnitude of the subsidy would depend on the 
amount of rubber used, and the increased level of reimbursement 
deemed appropriate by the Department. The Department would 
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anticipate reimbursement levels of $.02 to $.04 per net pound of 
rubber used. 

IV. Large Business 

The criteria for financial assistance to waste tire storage 
permittees are also applicable to large businesses. Criteria are 
as outlined for corporations (see Small Business, above). The 
Department is not aware of any large businesses that may be 
eligible for assistance as a permittee for tire pile cleanup. 

A large business could also receive the increased subsidy (over 
$.01 per pound of rubber used) in a waste tire recycling 
demonstration project. 

v. Local Governments 

The rule also establishes criteria for financial assistance to 
waste tire storage permittees which are also municipalities. If a 
municipality has a waste tire pile that was in existence before 
January 1, 1988, and for which the municipality charged no fee to 
the public to accept waste tires, the Department could provide up 
to 80% of the cost of removing the tires. 

Currently there are two such potentially eligible permittees, one 
with about 15,000 tires and one with over 600,000. Cost of tire 
removal from these sites could be up to $25,000 and $700,000 
respectively. The local government would have to cover the 
remaining costs of tire removal. 

Local governments would also be eligible for the increased subsidy 
(over $.01 per pound of rubber used) in waste tire recycling 
demonstration projects. 

VI. State Agencies 

A state agency involved in a waste tire recycling demonstration 
project would be eligible for the increased subsidy, either 
directly or indirectly. For example, if the Department of 
Transportation were involved in a demonstration paving project 
using rubber-modified paving, the subsidy would go to the paving 
contractor, but would presumably be passed through at least in 
part to ODOT. 

fsecimpst.ref 
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Oregon Department of Environmental Quality Attachment D 

A CHANCE TO COMMENT ON ... 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

Proposed Rules Relating to Regulating Storing, Transportation 
and Disposal of Waste Tires; Cleanup of Waste Tire Piles; 

and Reimbursement of Persons Using Waste Tires 

Hearing Dates: 9/15/89 
9/16/89 

Comments Due: 9/27/89 

Persons storing over 100 waste tires, including when the storage of 
such tires creates a benefit for the person storing them. Persons 
hauling waste tires. Waste tire storage permittees. Persons using 
waste tires for recycling. Solid waste disposal site operators. 

The Department proposes to adopt two new administrative rules, OAR 
340-62-021 and 340-62-036 to establish Waste Tire Beneficial Use 
Storage Permits. The Department also proposes to revise existing 
administrative rules OAR 340-62-005, 340-62-010, 340-62-015, 340-62-
020, 340-62-022, 340-62-025, 340-62-030, 340-62-035, 340-62-050, 340-
62-052, 340-62-053, 340-62-055, 340-62-063, 340-62-110, 340-62-120, 
340-62-130, 340-62-155, and 340-62-160, which establish procedures and 
standards governing waste tire storage site permits and waste tire 
carrier permits, and procedures for tire pile cleanup and reimbursement 
to persons using waste tireso 

The new rules would establish a new waste tire storage permit category 
for persons storing over 100 tires when the storage of such tires 
constitutes a "beneficial use. 11 A separate fee schedule and storage 
standards would be established for this Waste Tire Beneficial Use 
Storage Permit. Rule revisions would add eligibility criteria for 
waste tire storage permittees to receive financial assistance from the 
Department to clean up tire piles. They would remove waste tires used 
in ocean reefs from eligibility for the reimbursement for use of waste 
tires. They would also allow the Department to reimburse persons using 
waste tires in recycling demonstration projects at a rate higher than 
the established $.01 per pound of rubber used. They would raise the 
combined weight for a waste tire carrier who is a "private carrier" 
from 8,000 to 27,000 lbs. 

Public hearings will be held before a hearings officer at: 

4:00 - 7:30 p.m. 
Wed., November 15, 1989 
School Administration Bldg. 
Bond St. Conf. Room, 330 
520 N.W. Wall St. 
Bend, OR 

(over) 

FOR FURTHER INFORMATION: 

4:00 - 7:30 p.m. 
Wed., November 15, 1989 
Marion Co. Courthouse 
Court Administrator's Off. 
1st Floor Conference Room 
148 High St. NE 

Salem, OR 

811 S.W. 6th Avenue 
Portland, OR 97204 Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 

distance charges from other parts of the state, call 1-800-452-4011. D- 1 
11/1/86 



WHAT IS THE 
NEXT STEP: 

GB8935 

Public hearings (continued) 

4:00 - 7:30 p.m. 
Thurs., November 16, 1989 
Blue Mountain Com. College 
Pioneer Bldg., Room 12 
N.W. Carden St. 
Pendleton, OR 

4:00 - 7:30 p.m. 
Thurs., November 16, 1989 
Jackson Co. Education 

Serv. Boardroom, 1st Fl. 
Jackson ESD 
101 N. Grape 
Medford, OR 

Written or oral comments on the proposed rule changes may be presented 
at the hearings. Written comments may also be sent to the Department 
of Environmental Quality, Waste Tire Program, Hazardous and Solid Waste 
Division, 811 S. W. 6th Avenue, Portland, OR 97402, and must be 
received no later than 5:00 p.m., Monday, November 27, 1989. 

Copies of the complete proposed rule package may be obtained from the 
DEQ Hazardous and Solid Waste Division. For further information, 
contact Deanna Mueller-Crispin at 229-5808, or toll-free at 
1-800-452-4011. 

The Environmental Quality Commission may adopt new rules identical to 
the ones proposed, adopt modified rules as a result of testimony 
received, or may decline to adopt rules. The Commission wil1 consider 
the proposed new rule and rule revisions at its January, 1990 meeting . 

D-2 



WHAT IS THE 
NEXT STEP: 

GB8935 

Public hearings (continued) 

4:00 - 7:30 p.m. 
Thurs., November 16, 1989 
Blue Mountain Com. College 
Pioneer Bldg., Room 12 
N.W. Carden St. 
Pendleton, OR 

4:00 - 7:30 p.m. 
Thurs., November 16, 1989 
Jackson Co. Education 

Serv. Boardroom, 1st Fl. 
Jackson ESD 
101 N. Grape 
Medford, OR 

Written or oral comments on the proposed rule changes may be presented 
at the hearings. Written comments may also be sent to the Department 
of Environmental Quality, Waste Tire Program, Hazardous and Solid Waste 
Division, 811 S. W. 6th Avenue, Portland, OR 97402, and must be 
received no later than 5:00 p.m., Monday, November 27, 1989. 

Copies of the complete proposed·rule package may be obtained from the 
DEQ Hazardous and Solid Waste Division. For further information, 
contact Deanna Mueller-Crispin at 229-5808, or toll-free at 
1-800-452-4011. 

The Environmental Quality Commission may adopt new rules identical to 
the ones proposed, adopt modified rules as a result of testimony 
received, or may decline to adopt rules. The Commission wil1 consider 
the proposed new rule and rule revisions at its January, 1990 meeting . 

D-2 



' ·-~, 

I 
,I 

_;_) 

ATTACHMENT E 

65Lh OR~:GO~ LEGISLATIVE ASSE~1BL J .. J!JRD Hegular Session 

House Bill 3055 
Sponsored by Rto>presentatives BCRTO~. CAHTEH, Senators t)'rfO, ROBEHTS (at the request of Oregon Transit 

Association) 

SUMMARY 

The following summary is not prepared by the sponsors of the measure end is not a part of the body thereof subject 
lo consideration by the Legislative Assc1nbly. It is an editor's brief statement of the essential features of the 
measure as introduced. 

Imposes tax on certain retail sales of automotive batteries and new tires. Defines terms. Fixes 
an1ount of tax. Distributes proceeds t.o Department of Transportation Transit Equipment Acquisition 
Fund. 

Takes effect January 1, 1990. 

A BILL FOR AN ACT 

2 Relating to excise taxes; and prescribing an effective date. 

3 Be It Enacted by the People of the State of Oregon: 

4 SECTION 1. Sections 2 to 7 of this Act are added to and made a part of ORS 184.670 to 184.733. 

5 SECTION 2. It is hereby declared to be the policy of the State of Oregon to promote efficient 

6 use of transportation resources, promote alternatives to commuting by private automobile, reduce 

7 traffic congestion and increase mobility options for all. citizens of this state. 

8 SECTION 3. As used in this 1989 Act unless the context otherwise requires: 

9 

10 

(1) "Automotive battery" means a group of electric cells used as a source of current in a mo

torcycle, automobile or bus. 

11 (2) "Retail dealer" means every p~rson who is engaged in the business of selling to ultircate 

12 consumers new tires or new automotive batteries. 

13 {3)(a) "Sales price" means the total amount for which new tires or new automotive batteries are 

14 valued in money, whether paid in money or otherwise 1 without any deduction on account of any of 

1.5 the following: 

16 (A) The cost of the property sold. 

17 (B) The cost of materials used, labor or service cost, interest charged, losses or any other ex-

18 penses. 

19 (C) The cost of transportation of the property, except as otherwise excluded under this sub-

20 section. 

21 (b) The total amount for which the property is sold includes all of the following: 

22 (A) Any services that are a part of the sale. 

23 (8) Any amount for which credit is given to the purchaser by the seller. 

24 (c) "Sales price" does not include any of the following: 

25 (A) Cash discounts allowed and taken on sales. 

2S (B) The amount charged fOr property returned by a customer when that entire amount is re-

'27 funded either in cash or credit, but this exclusion does not apply in any instance when the customer, 

28 in order to obtain the refund, is required to purchase other property at a price greater than the 

29 amount charged for the property that is returned. For purposes of this subparagraph, refund or 

30 credit of the entire .amount shall be deemed to be given when the sales price less rehandling and 

NOTE: ~1attcr u1 bold face 1n an amended section is new; matter {italic and brackttedl 1s eusUng luw to be omitted 
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resto{:king costs is n~f1111ded or rredited to tlH~ custurncr. The amount \\·ithhe!J for r<~handling and 

Z rcstorking: costs may be a pt'rcentage of 1hc~ sales price detf'rmined hy the averag<· co::;t of rchand!-

3 in~~ and restocking returnPd n11•rchandis1~ during the previous accounting cyclP. 

4 (C) The a~ount chargC'd for !abor or services rendered in installing or applying the-property 

5 sold. 

6 (0) The amount of any tax (not including, ho\\·evcr, any n1anufacturers' or importers' excise tax) 

7 imposed by thr United Stales upon or "·ith respect to retail sales, whether imposed upon the retailer 

8 or the consumer. 

9 (£) The amount charged for finance charges, carryiryg charges, service charges, time-price <lif-

10 fercntiai or interest on deferred payment salest if such charges are not used as a means of avoiding 

11 imposition of the use tax upon the actual purchase price of the tangible personal property. 

12 (F) Separately stated charges for transportation from the retailer's place of business or other 

13 point from which shipment is made directly t.o the purchaser) but t.he exclusion shall not exceed a 

14 reasonable charge for transportation by facilities of the retailer or the cost to the retailer of 

15 transportation by other than facilities of the retailer; prov.ided, that if the transportation is by fa-

16 cilities of the retailer, or the property is sold for a delivered price, this exclusion shall be applicable 

17 solely with respect to transportation which occurs after the purchase of the· property is made. 

18 (G) Discounts allowed and taken in consideration of the transfer of other tangible personal 

19 property by the purchaser to the seller, commonly known as "trade-ins," but only if the property 

20 "traded-in" is of like kind to that acq'uired by the purchaser. "Trade-in" does not include pt'operty 

21 transferred by barter or exchange, but has its common meaning of property of like kind to that ac· 

22 quired in a retail sale which is applied, in part, toward the selling price. 

23 (4) "Tire" has the meaning given that term in ORS 459.705. 

24 SECTION 4. (1) An exci.Se tax of five percent of the sales price is hereby imposed upon the 

25 retail sale of all new tires and new automotive batteries in this state. The tax shall be imposed on 

26 retail dealers at the time the retail dealer sel!s a neW replacement tire or automotive battery to the 

27 ultimate consumer. 

28 (2) The amount remitted to the Department of Revenue by the retail dealer for each quarter 

29 shall be equal to 95 percent of the total tax due and paya.ble by the retail dealer for the quarter . 

. 10 SECTION 5. The tax imposed by section 4 of this 1989 Act shall not apply to new tires or au-

31 tomotive batteries for: 

32 (1) Any vehicle used exclusively in farm work. 

33 (2) Any vehicle used exclusively off-road. 

34 (3) Heavy freight vehicles (over 24,000 GVW). 

35 (4) Any device moved exclusively by human power. 

3G (5) Any vehicle owned and operated by the Federal Government. 

. 37 (6) Boats and airplanes. 

38 SECTION 6. (1) The tax imposed by section 4 of this 1989 Act shall be paid by each retail 

39 dealer to the Department of Revenue on or before the last day of January, April, July and October 

40 of each year for the preceding calendar quarter. 

41 (2) With each quarterly payment, the retail dealer shall submit a return to the Department of 

Revenue, in such fonn and containing such information as the department shall prescribe. 42 

43 (3) 1'he tax, penalties and interest imposed by this 1989 Act shall be a personal debt, from the 

44 time liability is incurred, o\ved by the retail dealer to the State of Oregon unlil paid. 

[21 E - p. 2 



- 2 

3 

4 

5 

6 

7 

8 

9 

IO 

ll 

12 

13 

14 

15 

16 

I !fl 3055 

(.t) 'I'he Dt•part111Pnt of Ri.;venuc may ext.end for not tu exceed one month the ti1ne for making 

any return and paying any tax due \Vith the return under this 1989 Act. The rxtension n1,iy b<' 

granted at any time if a \vrit.ten requ0st therefor is filed \liith the 0Ppartrnent of Revenue prior to 

the period for \Vhich the extension nu1y be granted. \Vhen the time for filing a return and p.:1yment 

of tax is extended at the request of a retail dealer, interest at the rate established under .ORS 

305.220, for each month, or fraction of a month, from the time the return was originally required to 

be tiled to the time of payJnent, shall be added and paid. 

SECTION 7. Except \Vhere the context requires otherwise 1 ORS 459.524 to 459.609 and 459.619 

apply to_ a retail dealer of tires and automotive batteries and to the tax imposed under sections 5 

and 6 of this 1989 Act. 

SECTION 8. After the payment of administrative expenses of the Department of Revenue, all 

moneys received by the department from the tax imposed by this Act shall be credited to the De

partment-of Transportation Transit Equipment Acquisition Fund established in ORS 184.733 for any 

purpose authorized by law. 

SECTION 9. This Act takes e!Tect on January 1, 1990. 
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ATTACHMENT F 

MEMORANDUM 

TO: Environmental Quality Commission DATE: .December 4, 1989 

FROM: Bradford D. Price, Hearing Officer 

SUBJECT: Public Hearing, Proposed Amendments to Waste Tire Program Rules 

Bend, 4:00 p.m., November 15, 1989 
Pendleton, 4:00 p.m., November 16, 1989 

On November 15 and 16, 1989, public hearings regarding proposed new rules 
and revisions to existing rules pertaining to waste tire storage 1 hauling 
and cleanup and reimbursement to persons using waste tires (OAR 340-62) were 
held in Bend, Oregon, and Pendleton, Oregon, respectively. Two people 
attended the Bend public hearing and were interested in information 
pertaining to the waste tire program. Six people attended the Pendleton 
hearing and testimony was given by three people. 

A summary of the testimony (all given in Pendleton) follows: 

Daniel A. Banke of C&B Livestock, Inc. expressed concerns about the new 
Beneficial Use Rule. Mr. Banke provided verbal and written testimony. 
Mr. Banke works for C&B Livestock in Hermiston, Oregon. The business is a 
custom feedyard and farming operation. C&B Livestock stores 20,000 tons of 
silage and 10,000 tons of corn a year in pits. They use 13,000 tires to 
hold down plastic laid over the pits. Mr. Banke does not object to the 
beneficial use permit or filing fee. However, he objects to annual 
compliance fees, and bonding and financial assurance requirements. 

Mr. Banke feels that "agriculturalists have for years been. making use of an 
unwanted commodity in an envirorunentally safe manner" and that his business 
should not be penalized with annual fees for providing a beneficial use for 
a limited number of waste tires. Mr. Banke states that their "beneficial 
use is a benefit to all and that we should not be a target of random fee 
assessrnen.t." 

Mr. Banke believes the bonding ·and financial assurance requirements are 
unwarranted. "The tendency has always been to hurt the ones that are 
visible yet innocent. Agriculturists that are using waste tires on silage 
pits do not own that large a percentage of the waste tires." He feels the 
tires are being used beneficially on their own property as an asset without 
public complaint. "As an ongoing agricultural operation, these tires are an 
asset and are tied to the operation in the same way as any other piece of 
equipment." 
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Mr. Banke vehemently opposes financial assurance. He feels the bond or 
other form financial assurance is unwarranted and intrusive. He mentioned 
that if the farming operation ceases, the waste tire inventory remains with 
the land as does the other equipment, which would be recognized as either a 
liability or asset, that would be factored into the value of the land and 
operation at time of sale. 

John W. O'Brian and Gary McClellan of the Snake River Sportsmen group 
provided verbal testimony concerning the Department's denial of their 
request for reimbursement for using waste tires as a rifle range protection 
structure. They felt there is a market for their structure and the use of 
their structure also has a market. They will be requesting an appeal of the 
Department's decision based on markets and value of their waste tire 
structure. 

DMC:k 
WT\SK2429 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: 

FROM: 

Environmental Quality Commission 

Deanna Mueller-Crispin 
Hearing Officer 

INTEROFFICE MEMO 

DATE: November 20, 1989 

SUBJECT: Public Hearing, Proposed Amendments to Waste Tire Program Rules 
Salem, 4:00 p.m., November 15, 1989 

On November 15, 1989, a public hearing regarding proposed new rules 
(OAR 340-62-021 and -036) and revisions to existing rules pertaining to 
waste tire storage, hauling and cleanup and reimbursement to persons using 
waste tires (OAR 340-62) was held in Salem, Oregon. Two people attended, 
and one person testified. 

A summary of the testimony follows: 

Marvin Schneider, a garbage hauler and recycler from Newberg, commented on 
the confusion created by the terminology used for the categories of waste 
tire carrier permit. He noted that the "private carrier" category does not 
correspond to the definition of "private carrier" used by the Public Utility 
Commissioners' (PUC) office. 

He suggested that the Department change the terminology to something like 
"private individuals" instead of 11 private carrier." Another possibility 
would be "not-for-hire carrier 11 and "for-hire (or commercial) carrier" (for 
the Department's 11 regular carrier" category). 

DMC:k 
WT\SK2401 
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ATTACHMENT F 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

TO: 

FROM: 

Environmental Quality Commission 

Deanna Mueller-Crispin 
Hearing Officer 

· INTEROFFICE MEMO 

DATE: November 20, 1989 

SUBJECT: Public Hearing, Proposed Amendments to Waste Tire Program Rules 
Medford, 4:00 p.m., November 16, 1989 

On November 16, 1989, a public hearing regarding proposed new rules 
(OAR 340-62-021 and -036) and revisions to existing rules pertaining to 
waste tire storage, hauling and cleanup and reimbursement to persons using 
waste tires (OAR 340-62) was held in Medford, Oregon. Eight persons 
attended (plus two who did not sign the sign-up sheet), and eight testified. 

A summary of the testimony follows: 

Six of the persons testifying were mainly concerned about the proposed new 
Waste Tire Beneficial Use Storage permit category. All these people use 
waste tires for beneficial purposes such as fences, planters or agriculture 
(raised beds). They all said uses of waste tires in existence before the 
1987 tire program law was passed should be "grandfathered" in. Most said 
they felt such an ex post facto law was unconstitutional. They also 
commented that if tires are filled in with dirt (such as use as raised beds, 
or for fences), they no longer pose a fire hazard, and the proposed 
requirement for SO-foot fire lanes should be dropped. William Atkins also 
mentioned that the SO-foot fire lane requirement around tire fences was not 
reasonable, as a fence needs to be on your property line. Filling with dirt 
also eliminates. the potential for mosquito problems. 

Several also mentioned that people making beneficial use of tires should not 
be penalized by having to pay permit fees, but rather should be rewarded 
(with reimbursement funds) for helping solve the waste tire problem. In 
general, it was felt that if people were using the tires, they should not 
have to pay to do so; that this interferes with their right to use private 
property. Most said that the proposed fee structure was too high; they 
already pay high taxes. 

Richard Busk, who is using tires for growing vegetables, pointed out that 
waste tires used as raised bed planters for growing food would offer some 
special advantages in the event of future climatic changes. Mr. Busk quoted 
several articles dealing with depletion of the ozone layer and the expanding 
ozone 11 hole. 11 Some authorities predict this will cause dramatic swings 
between day and nighttime temperatures, creating conditions in which many 
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Public Hearing, Proposed Amendments to Waste Tire Program Rules 
Medford, 4:00 p.m., November 16, 1989 
November 20, 1989 
Page 2 

food crops could not survive. The heat-absorbing qualities of tires could 
help modify those temperature swings, providing conditions under which food 
could continue to be grown. He requested that unreasonable restrictions not 
be imposed on this ,use of tires. 

Eugene Papineau, manager of the Jackson County Vector Control District, said 
that the District supported the two proposed methods in our rule for 
controlling vectors in tire fences. 

Chuck Haas of C & S Tire Recycling (a tire carrier and applicant for a waste 
tire storage site) supported most of the comments of the persons using tires 
beneficially. He supported the proposed regulation requiring holes to be 
drilled in tires in fences. He commented that tires stacked in a straight 
line (such as a fence) do not pose a greater fire hazard than a wooden 
fence--so the same restrictions (if any) should apply to tire fences as to 
wooden fences, unless DEQ can prove they are more dangerous. 

Mr. Haas also said that several years ago when he started building tire 
fences for people he went to the county and the state and asked what 
regulations applied. He was told, none--go ahead and build. He felt you 
just can't come back in later and tell the person they are no longer allowed 
to do that; those uses should be grandfathered in. Tire fences perhaps 
shouldn't be allowed everywhere; but they should be allowed somewhere. He 
also felt (probably in regard to the financial assurance requirement to 
cover removal of the tires from a beneficial use situation) that if the 
property is sold and the new owner doesn't want the tire fence, the new 
owner could simply remove the tires; this is what happens with other 
unwanted structures when properties change hands. 

In discussion following the hearing, Carol Danz took exception to existing 
rule criteria excluding most uses of whole waste tires from eligibility for 
the reimbursement (there being little or no cost involved in the use of the 
tires, and the use being of little economic value). She said that making 
raised agricultural beds out of waste tires "cost 11 her a great deal of time 
and effort; and that most of her food was produced in the tires, and that 
represented a considerable economic value to her. 

DMC:k 
WT\SK2402 
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ATTACHMENT F 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: December 6, 1989 

TO: Environmental Quality Commission 

FROM: Deanna.Mueller-Crispin, Hearing Officer 

SUBJECT: Written Testimony: Proposed Amendments to Waste Tire 
Program Rules 

Written.testimony was received by the Department in response to a 
request for public comment regarding proposed new rules and 
revisions to existing rules pertaining to waste tire storage, 
hauling and cleanup and reimbursement to persons using waste 
tires. 

A summary of the written testimony follows. 

Susan E. McHenry of Pendleton Sanitary Service, Inc. commented 
that the proposed new permit category (waste tire beneficial use 
storage permit) should not be implemented in its present form. 
She feels that "agricultural beneficial uses" are merely an excuse 
not to clean up waste tire piles, and that a permit allowing such 
an activity would effectively create a waste tire dump site. She 
also commented that the proposal to issue a permit for beneficial 
uses involving burying tires (such as a retaining wall] could 
constitute long-term problems, as buried tires almost always rise 
to the surface. Ms. McHenry also objects to the elimination of 
artificial ocean reefs from reimbursement eligibility. She 
suggests that this is a promising use of waste tires, and that no 
realistic use of tires should be discouraged in the present 
market. 

Dennis R. Rittenback, Douglas County Planning Department, 
suggested that zoning compatibility be required not only for the 
issuance of a beneficial use permit, but also for their renewal. 
He also recommended we define "structure" (in storage standards) ; 
does it include a fence? He also recommended that the setback 
requirement for a beneficial use be the same from structures on 
the subject property as on adjacent property. 

Daniel.A. Banke of D&B Livestock, Inc. in Hermiston testified on 
the proposed beneficial use permit as it concerns seasonal 
agricultural uses of waste tires. D&B Livestock uses 13,000 tires 
to seasonally hold down plastic over silage pits. He does not 
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object to the permit requirement or the application fee; however 
he strongly objects to an annual compliance fee and requirements 
for financial assurance. He notes that agriculturalists have been 
using tires in this way in an environmentally safe manner for 
years. This constitutes a good use for a limited number of waste 
tires; agriculturists are not the ones causing the waste tire 
problem'. Financial assurance is meant to cover eventual tire 
removal from the site; Mr. Banke believes that the tires used by 
agriculturists are an asset, tied to the operation of the company. 
If the land is sold, the tires remain on the land; the new owner 
would recognize them as either an asset or a liability, as any 
other piece of equipment, and their value would be factored into 
the value of the land at the time of the sale. 

Jeanne Roy of Recycling Advocates wrote to support the proposed 
rule change allowing an increase reimbursement rate for recycling 
demonstration projects, and recommended that such funds be used 
for rubber-modified asphalt concrete. 

Ellie and Floyd Keeland of the Loon Lake Ash Valley Volunteer 
Fire Department suggested that waste tires be used for erosion 
control on creek banks. 

Copies of the written comments are attached. 

Attachments 
wrtest.mem 
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November 13, 1989 

P.O. Box 1-l05 
Pendleton, Oregon 97801 

(503) 276-1271 

Department of Environmental Quality 
Waste Tire Program 
Hazardous and Solid \faste Division 
811 Sil Sixth Avenue 

Hazardous & Solid Vva>L~ Uivision 
Department of Environmental Quality 

Portland OR 97402 

Re: Proposed Rules Relating to Regulating Storing, Transportation 
and Disposal of Waste Tires; Cleanup of Waste Tire Piles; and 
Reimbursement of Persons of Persons Using Waste Tires 

We believe that your new rule proposed to establish a new waste tire storage 
permit category for persons storing over 100 tires for ''beneficial use'' should 
not be implemented in its present form. Having served for eight years on the 
Umatilla County Solid Waste Committee, we hove found that other than the 
occasional livestock feeder, most ''agricultural beneficial uses'' are merely an 
excuse not to clean up a tire pile, or to avoid costs for proper disposal of 
the tires. The proposed rules will merely delay the long overdue cleanup of 
many tires piles around the State, and will grandfather many more, freeing the 
violators of the burden of cleaning up their own sites. 

While your proposed regulation imposes the requirement for detailed operational 
information and financial assurance from applicants, it also provides that the 
requirements can be waived. The proposed rule appears to give anyone granted 
this permit the freedom to accept additional tires, effectively operating a 
dump site for tires, according to 340-62-021 D iii, regardless of existing 
franchised disposal site operations. 

The regulation specifies that "a beneficial use permit may be issued in 
perpetuity ... for a use in which all tires are permanently buried or otherwise 
covered ... so that the tires cannot reasonably be removed." The reasonableness 
of removal should be considered in determination of whether or not the proposed 
use is beneficial. Buried tires can constitute occasional long-term probl,:::ri.s 
under the best of conditions, even using the best landfill management 
techniques, equipment and operational plans. Any beneficial use of buried 
tires should certainly have to meet these kinds of standards, and those 
req11irements should be specifierl in the regulations, not subject to waiver. 
Regardless of whether or not t~ey are reasonable to remove, buried tires in 
al~ost any sit11Rtion will ris·: to :h~ surface unless bi1ried 11ith other 
n:3.terial, covert::d .:;.t reqular inter·.;a.ls, et•~. 
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P.O. Box 1405 
Pendleton, Oregon 97801 

(503) 276-1271 

Department of Environmental Quality 
November 13, 1989 
Page two 

We also object to the elimination of artificial ocean reefs as eligible for the 
waste tire uses reimbursement program. 
potentially available for used tires. 

This is one of the most promising uses 
To remove the availability of funds for 

a program which has been successful in other areas and has good potential in 
Oregon, a coastal state, is defeating the purpose of the taxes we pay to 
develop markets for recycled tires. We must bear in mind that the present 
"market'' for recycled tires still requires the supplier to pay the user. Until 
markets are developed which create a demand, including a complete reversal of 
the present economic structure of the present tire recycling program, recycling 
of waste tires will continue to be economically infeasible and therefore ~nly 
marginally successful at best. The ultimate success of the tire recycling 
program will depend, after all, on financial incentives for all participants, 
which can only be accomplished by considerable improvement in present markets. 

We agree that there should be some modifications to tire regulations, but the 
modifications must be fair and consistent, and should not overlook or encourage 
failure to comply with existing standards by developing a new category of 
storage permit. If indeed .. these regulations are imposed, the manpower and 
associated costs for properly monitoring the sites covered by this "beneficial 
use" category would be astronomical. As poor as current markets are for 
recycled tires, ·the new regulations should not discourage development of 
realistic uses of recycled tires by disqualifying any potentially feasible use 
from reimbursement provisions. 

Thank you for your consideration. 

' i 

Susan E. McHenry, Vice-President 
PENDLETON SANITARY SERVICE, INC. 
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PLANNING DEPARTMENT 
Courthouse Annex No. 2 • 205 S.E. Jackson St. 

Roseburg, Oregon 97470 • (503) 440·4289 

November 22, 1989 

Ms. Deanna Mueller-Crispin 
Waste Tire Program Coordinator 
Department of Environmental Quality 
Waste Tire Program 
Hazardous and Solid Waste Division 
811 SW 6th Avenue 
Portland, OR 97402 

Re: Proposed Waste Tire Beneficial Use Storage Permit 

Dear Ms. Mueller-Crispin: 

The Douglas County Planning Department would like 
following comments on the above referenced matter. 
for a Waste Tire Beneficial Use Storage Permit would 

to make the 
Application 

require: 

340-62-021(1) (B) The zoning designation of the site, 
and a written statement of compatibility of the 
proposed beneficial use of waste tires on this site 
with the acknowledged local comprehensive plan and 
zoning requirements from the local government unit(s) 
having jurisdiction. 

I think this statement is appropriate and needed for the initial 
permit, however, I feel that under the permit renewal and permit 
modification process of the proposed rule (340-62-021(4) and (5)) 
that provision should be made for a land use compatibility 
statement as required in the initial permit process. This will 
assure that no local land use changes have occurred that may not 
permit the beneficial storage of waste tires. 

Under proposed Section 340-62-036(l)(a) it states as follows: 

(a) A waste tire beneficial use shall 
least 60 feet from a structure 
property. 

be located at 
on adjoining 

Comments on this item include: 

1) What is a structure? Is a fence a structure? 
May need a definition or reference to a 
definition of structure. 
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2) Can the beneficial 
located next to 
property, but 60' 
adjoining property? 

waste storage of tires be 
a structure on the same 

away from a structure on 

3) It appears that if a setback from a structure 
is required it should be the same on the 
subject property as adjacent property. 

The Douglas County Planning department appreciates the 
opportunity to comment on the Beneficial Use of Waste Tires and I 
think this is a step in the right direction. 

If you have any questions please feel free to call at 1-800-452-
0991-Extension 290. 

DRR:jk:ADM 
CRISPIN.LTR 

Sincerel~ ;/ 

~R~ 
Dennis R. Rittenback 
Administrative Planner 
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livestock, Inc. 
P.O. Box 109 •Hermiston, Oregon 97838 Highway 207 

1503-567-5552 

1 

November 20, 1989 rlj)i ,:;; ·,.·, , .~- ~·l , .! !---,I ' ; . 'I_ : I I • l 
: I, '1.· 1 : .. I ' . I I I 

TO: 

FROM: 

Bradford D Price 
Waste Tire Program, 
3·11 S.W. Sixth Ave. 
Portland, OR 972D4 

Daniel A. Banke 
C&B Livestock, Inc. 
P.O. Box 109 
Hermiston, OR 97838 

DEQ 

I . . ' c . I ,, ' I I 
.J i ;:~ '/ >i 1~03 JdJ 

SUBJECT: Written Testimony - Proposed Waste Tire Beneficial Use Storage 
Permit. 

I attended the public hearing in Pendleton on November 16, 1989 and 
received the Draft Proposal. At that time I also gave official 
testimony but was unprepared and I desire to submit the following as 
public testimony. I recognize that variances may be given as stated in 
proposed revision: (C3). However, variances tend to be arbitrary and 
can become unattainable depending on the philosophical view of 
regulators. 

We are a custom feedyard and farming operation in Hermiston, Oregon. We 
put up 20,000 ton of silage a year and 10,000 tons of corn that is 
stored in pits. We use 13,000 tires to hold down plastic laid down on 
the pits. 

I do not object to the permit or filing fee however, I do object to 
Agriculturists like us being required to shoulder annual compliance 
fees. And we are vehemently opposed to the additional burden of bonding 
or lien requirements. 

Proposal #5 - Annual compliance fees. Agriculturists have for years 
been making use of an unwanted commodity in an environmentally safe 
manner. The State and DEQ are trying to develop means of utilizing 
waste tires and are providing financial enhancement programs for such. 
Why should we be penalized with annual fees for providing a beneficial 
use for a limited number of waste tires. It is enough for DEQ to have a 
permit on tile. Agriculturists like ourselves are not the problem. I 
feel that our beneficial use is a benefit to all and tl1at we should not 
[)C' a l.drqet cif rdndc;m fee assessment. 
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Proposal #6 - Bonding or Lien Requirements. The stated purpose for this 
is to provide a means of paying for removal should that eventuality 
occur. I believe this to be a bad idea developed by bureaucratic 
adventurists. The tendency has always been to hurt the ones that are 
visible yet innocent. Agriculturists that are using waste tires on 
silage pits do not own that large a percentage of the waste tires. They 
are utilizing the tires and beneficially so on their own property. They 
own the waste tires as a private property and an asset. They are using 
the tires on their own land in rural areas without public complaint. As 
an ongoing agricultural operation these tires are an ~sset und are tied 
to the operation in the same way as any other piece of equipment. 

I vehemently oppose !tern #6 of the proposal as unwarranted and 
intrusive. Our operation could be required to pay hundreds of dollars a 
year in premiums in order to conduct recognized beneficial use. As for 
disposition of the tires if the business should close operations. I 
belive this is not the place for state intrusion. On f arrning operations 
the operator owns the land. If operations cease the tire inventory 
remains with the land as would other pieces of equipment. The equipment 
wi:l be recognized as either an asset or a liability and the cost of 
disposing of the tires if indeed they would be disposed, of would be 
factored into the value of the land and operation at time of sale. 

Sincerely, 
C&B Livestock, Inc. 

Daniel A. 
V. P. 

Banke 
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REcycliNG AdVOCATES 
2420 S.W. Boundary Street, Portland, Oregon 97201 (503)244-0026 

Ms. Deanna Mueller-Crispen 
DEQ Waste Tire F'rogram 
Hazardous and Solid Waste Division 
81 l fil.J 6th lhe. 
Portland, Oregc1n 97204 

Subject~ Pre.posed Rules Regarding Waste Tires 

Dc.::a·r" DEC! St .3 ff: 

fD) ~@ ~~ \\9 ~ filJ 
IIO NOV 14 1989 

Hazardous & Solid Was(e Division 
Department of Environmental Quality 

Recycling Advocates supports the proposed rule change which would allow 
reimbursements above the per pound amount for recycling or reuse 1~f waste 
tires,. 

We stated when the first rules were developed that recycling and resuse 
should be encouraged over burninq. 

We would like to see waste tire funds used for the development of 
rubber-modified asphalt concrete in Oregon. According to expert sources 
at Scientific Development in Eugene, such a use could become the market 
for all post-consumer tires in Oregon with just 30-40 miles of roadway 
application per year. We have already written Mr. Bill Quinn, materials 
·r•2':Sec."':rch m~::i.nager at the Depart;ment of TraFrspc1rtatic1n, ur-ging hirn to tal:0? 
this matter seriously. We hope that you will encourage the Department as 
well, possibly with the new funds generated from the proposed rule 
change. 

Yc1J....tr!:'5 t·ruly', 

~?2~: t~:. ~q,:man 
Recycling Advocates 

There's no such place as "away" 
F - 14 



L-hzo1 k~ /9µA (/~ 

//c;c·Cu~F~ ·~~J,, 

<Jc/~ fa crl!'d. ~ ; 

~ 

v~z/~fr'-~ 

~r~~~~ 

y-0r R&~ ~ /v~r ~ ,~ -

. ~.' '~; ' .-; .. ' 
' ',; \.._ 

' 

~P~r~~ 
cq 

fo-?A~ 
' 

~1~ 
~~( 

F - 15 



ATTACHMENT G 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: December 11, 1989 

TO: Environmental Quality Commission 

FROM: Deanna Mueller-Crispin, Hearing Officer 

SUBJECT: Response to Testimony/Comments, Proposed Revisions in 
Waste Tire Rules 

'. .. 'f 

The Department held four public hearings on the proposed revisions 
to the waste tire program rules, and accepted written public 
comment on the rule until November 27, 1989. 

Comments generally fell into three categories: 

Proposed Waste Tire Beneficial Use Storage Permit; 

Reimbursement eligibilities; 

Tire carrier permit {definitions). 

1. Beneficial Use Storage Permit. 

o "Grandfathering." Comment: Beneficial uses in existence 
before the passage of the law should be "grandfathered" -
that is, exempt from regulation. Several persons pointed out 
that ex post facto laws are unconstitutional. 

Response: The Attorney General has advised us that the 
waste tire law (which requires a permit from anyone storing 
over 100 waste tires after July 1, 1988) does not operate 
retroactively, but rather prospectively. A use may not have 
been regulated in the past, but a new law was passed, and the 
use is regulated from that date on. The law has no provision 
for "grandfathering," as suggested by these persons. 

o "Use" is not "storage." Comment: When waste tires are 
being used beneficially, this does not constitute "storage," 
and thus these beneficial uses of waste tires should be 
exempt from regulation as waste tire storage sites. 

Response: The statutory definition of "storage" is very 
broad: "the placing of waste tires in a manner that does not 
constitute disposal of waste tires." The Attorney General 

G - p. 1 



Memo to: Environmental Quality Commission 
December 11, 1989 
Page 2 

has advised us that the Department has some latitude in 
interpreting the statute. "Storage" could be interpreted 
broadly to mean that any time waste tires are placed in a 
manner that does not constitute disposal, they are being 
"stored," and are thus subject to the requirement to obtain a 
waste tire storage permit. The Department might also, by 
rule, refine the definition of "storage" to exclude certain 
uses of tires. It does not seem reasonable to require 
storage permits of some uses of tires, such as in retaining 
walls, where the tires are used in such a manner that they do 
not pose environmental risks. Other uses of tires, however, 
such''aS fences, have the potential to cause health and 
environmental problems. The Department believes that the 
potential problems of such uses of tires are too great to 
exclude them from regulation. The Department is proposing a 
middle position where the regulation of waste tires stored 
and being used for a beneficial use would depend on whether 
the use created environmental risks. The Department suggests 
that tire fences always have the potential to create 
environmental risks, and thus would always be regulated as 
storage of waste tires. Other uses, such as in filled 
planters, may not create such risks, and the Department is 
proposing to exclude such uses from regulation as a result of 
public comment. 

o Fees. Comment: The fees are too high. Annual compliance 
fees should not be required. 

Response: The Department is required by statute to charge an 
application fee covering its costs in processing the 
application. The Department is proposing lower waste tire 
storage permit fees for tires stored and used beneficially. 
The proposed application fee for such applications is less 
than for other storage applicants ($100 vs. $250), 
reflecting lower processing costs. That amount will cover 
less than one day of staff time. All permit applications 
will require at least one site visit, as well as other 
administrative tasks. The Department is required to monitor 
all permittees. The annual compliance fee is meant to cover 
monitoring costs. The proposed annual compliance fee for 
tires stored and used beneficially is also less than for 
other permittees ($50 vs. $250), again reflecting lower 
Department costs. 

o Financial assurance. Comment: Financial assurance should 
not be required. Tires used for many beneficial uses (such 
as planters, which are filled with dirt) do not pose 
environmental risks; and there is no need for funds to cover 
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Memo to: Environmental Quality Commission 
December 11, 1989 
Page 3 

removal of the tires from the site in the future. Any future 
purchaser of the property will factor the value (positive or 
negative) of the tires into the purchase.price of the 
property. 

Response: The statute requires financial assurance of a 
waste tire storage permittee "in such amounts ... reasonably 
necessary for waste tire removal processing, fire suppression 
or other measures to protect the environment and the health, 
safety and welfare of the people." (ORS 459.720) Financial 
assurance may be waived for sites in existence before January 
1, 1988. It would also be possible to have financial 
assurance in the amount of $0 for a site which posed no 
environmental problems, and from which the tires would never 
have to be removed. Such a provision is proposed for 
addition to the rule for permittees storing waste tires as a 
beneficial use. The Department will review required amounts 
of financial assurance on a case by case basis. 

o Storage standards. Comment: Tire fences should not have 
to have a 50 foot fire lane; fires are no harder to 
extinguish in a tire fence than in a wooden fence. Also, the 
setback is inappropriate because to be useful, a fence must 
be on the property line. 

Response: The comment is reasonable. The Department is 
reducing the fire lane requirement to 20 feet for tire 
fences. The draft rule did not require a 50 foot fire lane 
on both sides of the fence; only on land controlled by the 
applicant. So no "setback" change is necessary. 

Comment: The proposed rule seems to give anyone granted this 
permit [proposed Beneficial Use Storage Permit] the freedom 
to accept additional tires, effectively creating a new dump 
site. 

Response: The Department is no longer proposing to establish 
a Beneficial Use Storage Permit category. Any waste tire 
storage permit issued has a maximum number of waste tires 
allowed for storage; an applicant must demonstrate a need for 
whatever number of tires he or she proposed to have under 
permit. Storing waste tires in excess of the number allowed 
in the permit is a permit violation, subject to civil 
penalty. 

2. Reimbursement 
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o Comment: Reimbursement should be given for beneficial 
uses of waste tires, such as planters, fences and retaining 
walls in shooting ranges; these uses add to the solution of 
the waste tire problem. 

Response: The intent of the reimbursement is to enhance 
markets for waste tires (ORS 459.770). The Department 
believes that most "beneficial uses" of waste tires do not 
contribute to a "market" for waste tires. These are 
generally scattered individual uses, with the user incurring 
little or no cost in using the tires, and in some cases 
charging a fee to accept the tires. Such uses would occur 
whether or not there is a reimbursement. The Department does 
not believe reimbursement of such uses was intended by the 
statute. 

o Comment: The Department should not remove tires used in 
artificial ocean reefs from reimbursement eligibility. This 
is a promising use of waste tires. 

o Response: The Department is required by 1989 SB 482 to 
exclude waste tires in ocean reefs from the reimbursement. 
Tires in reefs in non-ocean waters are still eligible for 
reimbursement. 

o Comment: Tices should be used for erosion control in 
creek banks. 

Response: 
Lands, and 
Waste Tire 

This use 
our rule 
Program. 

is regulated by the Division of state 
exempts it from further regulation by the 

3. Waste Tire carrier Permit 

o Comment. The "private carrier" category that DEQ has 
established does not correspond with the PUC category, and 
is confusing. That carrier category should be changed to 
something like "private individual" or "not-for-hire 
carrier." 

Response: The Department recognizes that the PUC "private 
carrier" category is broader than the waste tire carrier 
"private carrier" category. The Department's use of the term 
in fact corresponds to a subcategory of the PUC use. 
However, the PUC definition of "private carrier" (which is 
used in the Department's rule) describes the type of hauler 
targeted for the "private carrier" category. Therefore we 
propose to keep the definition, and make special efforts to 
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ensure that applicants understand the PUC category may be 
broader than DEQ's. 

prespns.mem 
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ATTACHMENT H 

Environmental Quality Commission 
NEIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

GOVERNOR 

II 

SUBJECT: 

REQUEST FOR EQC ACTION 

Meeting Date: 
Agenda Item: 

Division: 
section: 

II 

October 20, 1989 
u 

HSW 
SW/WTP 

Waste Tire Rules -- Deleting reimbursement eligibility of 
ocean reefs. Establishing Waste Tire Beneficial Use Storage 
Permit. Establishing criteria for financial assistance. 
Allowing use of reimbursement funds in excess of one cent per 
pound for waste tire recycling Demonstration Projects. 
Other housekeeping changes in waste tire storage and carrier 
permitting, reimbursement and cleanup rules. 

PURPOSE: 

The purpose of the deletion of ocean reefs made of waste 
tires from reimbursement eligibility is to comply with 
legislation passed by the 1989 Legislature. 

The purpose of establishing a Waste Tire Beneficial Use 
Storage Permit category is to regulate storage of tires which 
are used for a beneficial purpose, such as tire fences. 

The purpose of establishing criteria for financial 
assistance to waste tire storage permittees is to 
incorporate Department guidelines into rule clarifying 
circumstances under which permittees may be assisted in 
removing waste tires. 

The purpose of allowing use of reimbursement funds in 
excess of the one cent per pound for waste tire recycling 
Demonstrations Projects is to give such projects an 
additional incentive and to show that recycling uses are 
feasible. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
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Meeting Date: 
Agenda Item: 
;page 2 

October 20, 1989 
u 

~- Agenda Item ~- for Current Meeting 
~- Other: (specify) 

_x_ Authorize Rulemaking Hearing 
Adopt Rules 

:Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a· Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment .Ji_ 
Attachment ..JL 
Attachment ___Q__ 
Attachment .JL 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

A public hearing is requested to receive public comment on 
the proposed rule changes listed above, and on the proposed 
new rules establishing procedures, storage standards and fees 
for Waste Tire Beneficial Use storage Permits. Notice of the 
public hearing will be mailed to known interested persons, 
including waste tire permittees, and will be published in 
newspapers of general circulation in Oregon. 

AUTHORITY/NEED FOR ACTION: 

_x_ Required by Statute: ORS 459.785; 1989 SB 482 
Enactment Date: 1987 (HB 2022); 1989 

_x_ Statutory Authority: ORS 459.750, .770, .785 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment 

Attachment 
Attachment 
Attachment 

Other: Attachment 

_x_ Time Constraints: (explain) 

Senate Bill 482 excluding waste tires in ocean reefs from 
the waste tire reimbursement becomes effective on October 3, 
1989. The rule needs to be amended to reflect that change. (, 
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October 20, 1989 
u 

The Department has several applications from persons 
wanting an exemption from the waste tire storage permit 
requirement for their "beneficial use" of stored waste tires. 
These need to be acted on. 

Several waste tire storage permittees have requested 
financial assistance from the Department to remove waste 
tires. The Department has recommended approval of some 
requests to the Commission based on Department guidelines; we 
would like to adopt the essentials of the guidelines as rule 
to clarify eligibilities and level of assistance. 

DEVE!pPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation Attachment 
Hearing Officer's Report/Recommendations Attachment 
Response to Testimony/Comments Attachment 

_x_ Prior EQC Agenda Items: 
Agenda Item K, 4/14/89 EQC Meeting -

Amendments to Permitting Requirements 
for Waste Tire Storage Sites and Waste 
Tire Carriers 

Agenda Item G, 7/8/88 EQC Meeting -
Waste Tire Program Permitting Requirements 

Attachment 
Other Related Reports/Rules/Statutes: Attachment 

_x_ Supplemental Background Information Attachment 
Guidelines, Financial Assistance Attachment _E._ 

REGULATED/AFFECTED COMMQNITY CONSTRAINTS/CONSIDERATIONS: 

1. Ocean reef exclusion. No one has applied for a 
reimbursement for use of waste tires in ocean reefs, 
although a few persons have expressed interested in this 
use. Use of tires for reefs in nonocean waters, 
estuaries and bays is still allowed. 

2. Waste Tire Beneficial Use storage Permit. A number of 
persons either are using or would like to use waste 
tires for beneficial purposes such as tire fences, or 
for holding down tarps. The proposed Beneficial Use 
Storage Permit has a lower fee schedule than regular 
storage permits, and more flexible storage standards for 
these "beneficial uses." Legislative committees have 
indicated that stan.dard waste tire storage permits 
should not be required for peneficial uses. 
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3. Criteria for financial assistance to waste tire storage 
permittees. The current rule requires all sites 
receiving financial assistance to rank high in 
environmental risk and to demonstrate financial 
hardship. The proposed rule would add the following 
criteria defining financial hardship for individuals and 
corporate officers: a household income below 80 percent 
of the U. s. Department of Housing and Urban 
Development's (HUD) median area income, and $20,000 in 
assets. 

The proposed rules would require permittees who are 
individuals or corporations to spend their own funds up 
to the threshold; the Department would assist with up to 
90 percent (for individuals) or 80 percent (for 
corporations) of expenses above·the threshold. At its 
September 6, 1989 meeting, the Waste Tire Advisory 
Committee considered and reached consensus supporting 
the proposed levels of reimbursement for the several 
categories of permittee. The committee felt strongly 
that all persons should contribute something toward the 
removal of waste tires from their site. In addition, 
the statute states that the Department may "assist" a 
permittee with tire removal. The Department has 
interpreted that to mean that no person should receive 
total funding. 

For a permittee which is a municipality, no financial 
hardship test is proposed. Rather, the Department would 
pay 80 percent of the cleanup cost if the following 
special circumstances exist: the tire pile existed 
before January 1, 1988; and the municipality did not 
charge to accept the tires for disposal. 

4. A higher rate of reimbursement for "demonstration 
projects" involving waste tire recycling. The rate 
would be based on the cost difference between using 
material from waste tires, and using regular materials. 
The Department recommends that up to $100,000 per 
demonstration project be allowed a·t the higher rate. 
This should encourage recycling projects by providing an 
extra incentive over the regular reimbursement level of 
one cent per pound of rubber used from waste tires. For 
example, the reimbursement could assist a local 
government with a rubber-modified paving project, which 
is more expensive than conventional paving. 

The Waste Tire Advisory Committee considered these ( ! 
proposed rule revisions at their September 6, 1989 '--' 
meeting. The Department's proposed revisions 

H - 4 



Meeting Date: October 20, 1989 
u Agenda Item: 

Page 5 

incorporate all the Committee's recommendations, except 
the recommendation that demonstration projects be 
limited to a maximum of $20,000 each. The Department 
finds that too restrictive, since the purpose of the 
demonstration project is to add flexibility to the 
reimbursement to encourage recycling uses of waste 
tires. 

PROGRAM CONSIDERATIONS: 

1. Ocean reef exclusion. This meshes well with the 
Department's rule allowing exclusion of environmentally 
detrimental uses from the reimbursement. 

2. 
Waste Tire Beneficial Use Storage Permit. The statute provides an 
exemption to the waste tire storage permit requirement for tire 
retailers storing under 1,500 tires, and for retreaders storing 
under 3,000. No other exemptions are foreseen in the statute. 
However, legislative intent as expressed by various Legislative 
committees was that persons using tires beneficially, such as for 
holding down tarps or in a fence, should not have the same 
requirements as persons simply storing tires. They should, to the 
extent possible, be relieved from storage and fee requirements. 

The statutory definition of "store" is broad: "the 
placing of waste tires in a manner that does not 
constitute disposal of the waste tires." The Attorney 
General has advised us that the definition includes 
storage of wast.e tires even when such "storage" may be 
serving a useful purpose for the person storing tires. 

The current rule attempted to meet the legislative 
intent by establishing a "beneficial use exemption" 
provision to provide regulation of these uses without 
requiring a full-blown permit (which would include a 
$250 application fee, $250 annual compliance fee, and 
compliance with storage standards which could prevent 
applicants from using the tires in the way they desire.) 

The current rule allows the Department to grant an 
exemption to the waste tire storage permit requirement 
for persons storing whole waste tires but using them 
beneficially "if the applicant can demonstrate to the 
Department's satisfaction that: 

(a) The applicant is using the tires for a permanent 
useful purpose with a documented economic value; 
and 
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(b) The waste tires used in this way will meet state 
and local government requirements for vector 
control, health, fire control, safety and other 
environmental concerns; and 

(c) The use otherwise is not in conflict with local 
ordinances and state and Federal laws and 
administrative rules." (OAR 340-62-015(7)) 

Some problems have emerged in administering the current 
rule. Reviewing applications for beneficial use 
exemptions has taken more time than expected. The 

Department has required sign-offs from local governments on land 
use compatibility and health concerns. We have required 
applicants to submit sketches and maps showing how tires are being 
used. We have found it necessary to require certain actions (such 
as drilling holes in tires for drainage) to address environmental . 
concerns. In many cases we will have to revisit a site to make 
sure it is not violating the terms of the exemption, and we would 
take action if it is. In fact, this procedure has been a 
permitting procedure in all but name. It has become clear that it i 

is more appropriate to handle these uses under permit. 

3. 

The Department's proposed solution is to establish a 
Waste Tire Beneficial Use Storage Permit, with a 
separate fee schedule and separate storage standards. 
The proposed fee schedule is lower than that for regular 
waste tire storage permits, which is appropriate since 
both the initial level of review and especially the 
annual compliance review will require less staff effort. 

Additionally, most applicants are expected to be private 
citizens who cannot easily afford permit fees, rather 
than businesses. The regular permit storage standards 
were designed for large numbers of tires stored in a 
pile, and are not easily applied to "beneficial uses," 
which most often have individual configurations 
requiring variances to the standards. The proposed rule 
establishes standards applicable to most.beneficial 
uses, and has a section specifically for tire fences. 

Criteria for financial assistance to waste tire storage 
permittees. The statute allows use of the Waste Tire 
Recycling Account to assist a permittee with processing 
or removal of tires. The commission must make a finding 
that special circumstances allow for use of the funds, 
or that strict compliance with a tire removal date set 
by the Department would result in "substantial 

H - 6 

( 



Meeting Date: October 20, 1989 
u Agenda Item: 

Page 7 

curtailment or closing of the permittee's business or 
operation or the bankruptcy of the permittee. 11 (ORS 
459.780 (2) (b) and OAR 340-62-150) Existing rules 
define "special circumstances" of a tire pile as those 
creating an environmental risk, and state that 
"financial hardship on the part of the permittee shall 
be an additional criterion in the Department's 
determination" of whether financial assistance for 
cleanup is warranted. 

The Department developed guidelines to ensure equitable 
evaluation of a permittee's ability to pay for cleanup 
without causing "substantial curtailment" of the 
permittee's business or operation (Attachment E). The 
Attorney General advised us that the Department could 
give financial assistance on the basis of the statute 
and the existing rule. However, providing financial 
assistance is a public benefit, and the public needs to 
know the basis for granting or denying aid. The issue 
is to what extent details laid out in the guidelines 
should be adopted in rule. Adopting very detailed rules 
could limit the Department's ability to deal with 
unforeseen special circumstances as they arise. The 
Department proposes to adopt major points of the 
guidelines as rule. 

No financial hardship criterion is proposed for 
municipalities on the advice of the Attorney General; 
rather, special circumstances are defined under which 
partial financial assistance to a municipality would be 
appropriate. 

4. A higher rate of reimbursement for "demonstration 
projects" involving waste tire recycling. A 
reimbursement rate of one cent per pound was established 
by rule on November 8, 1988, for persons using rubber 
from waste tires. So far the reimbursement program has 
not substantially increased the use of waste tires, and 
94 percent of the $121,000 in reimbursement funds 
distributed has been for energy·recovery. 

The one cent per pound constitutes a substantial subsidy 
for energy-recovery uses. However, for other uses one 
cent per pound is not high enough to overcome such 
barriers as concerns about product reliability and lack 
of experience with the use. In order to encourage uses 
which are considered higher in the Solid Waste 
hierarchy, such as road paving, the Department would 
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like the authority to provide a higher reimbursement 
rate for rubber recycling demonstration projects. 

A limit of $100,000 per project would be set for' such 
projects. The level of reimbursement would be based on 
.the difference in cost between using rubber from waste 
tires and the cost of standard materials. It might 
differ from project to project, but the Department would 
not approve a rate which exceeded the state median cost 
of tire disposal ($1 per tire, or about five cents per 
gross pound). If the per-project limit were spent on 
one paving project using rubber-modified asphalt 
concrete, and if the Department offered five cents per 
pound of recycled rubber used, 14 miles of two-lane 
highway could be paved using the rubber from 165,000 
tires. A demonstration project would be unlikely to 
involve more than 10 miles of paving. 

A demonstration project would have to occur within the 
State. It would have to demonstrate a use of waste 
tires which does not yet have an established market in 
Oregon. The Department would allow one demonstration 
project per "use." However, if varying climatic or 
.other conditions were a major concern in demonstrating 
the feasibility of the use, demonstration projects for 
one "use" might be approved in various geographic areas 
of the state, or where different conditions (such as 
traffic levels) prevail. No more than one project per 
applicant would be considered, unless the second project 
were for a different use. 

This higher reimbursement rate should not pose a problem 
with respect to availability of funds for other 
purposes. The Department currently has ~bout $1.5 
million available for reimbursement and tire pile 
cleanups, and we expect that amount to grow to about 
$2.l million by June 30, 1990. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

l. Request public hearings to take testimony on the draft rules 
as proposed in Attachment A, including: 

a. 

b. 

Exclusion of waste tires in ocean reefs from 
reimbursement eligibility. 

Establishing a waste tire beneficial use storage 
permit. 
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c. Establishing general criteria for financial assistance 
to waste tire storage permittees. 

d. Allowing increased rate of reimbursement for 
demonstration projects recycling tires. 

2. Two other alternatives were considered to deal with 
"beneficial uses" of waste tires: 

a. Modify the draft rule to exclude "beneficial uses" of 
waste tires from the definition of tire "storage," thus 
excluding them from Department regulation. 

b. Modify the draft rule to remove the Beneficial Use 
Storage Permit option, and require all persons storing 
tires, even if they are used for a beneficial purpose, 
to obtain a "second-stage" waste tire storage permit. 

4. One other alternative was considered for handling financial 
assistance for permittees: modify the draft rule to exclude 
specific references to criteria used to determine "financial 
hardship" of a permittee, and use the guidelines developed by 
the Department and the Advisory Committee to determine 
assistance eligibilities and levels. 

5. Two other alternatives were considered for the level of 
reimbursement: 

a. Modify the draft rule to allow a higher reimbursement 
amount (such as two or three cents per pound) for uses 
other than energy recovery. 

b. Modify the draft rule to set a limit of $20,000 for each 
demonstration project, as recommended by the Waste Tire 
Advisory Committee. · 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends that the Commission adopt 
Alternative 1. 

The proposed rule has the support of the Advisory Committee 
(with the exception noted on page 4). It corresponds better 
to the statute in establishing a special permit category with 
appropriate provisions to regulate "beneficial uses" of waste 
tires rather than regulating them by exemption. Adopting 
essential parts of the financial assistance guidelines as 
rule will clarify for the public the criteria the Department 
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will use in granting public benefits. Allowing a higher 
level of reimbursement for recycling demonstration projects 
will encourage such projects without changing the basic 
structure of the reimbursement which has not been in place 
long enough to test its effectiveness in stimulating 
new/expanded uses of waste tires. Allowing the Department to 
spend up to $100,000 per year per project for demonstration 
projects will give the Department flexibility to work with 
existing larger tire piles on projects large enough to 
demonstrate the viability of a given recycling use. Other 
housekeeping changes will improve admiJ}Jstration of the 
waste tire program. 

CONSISTENCY WITH STRATEGIC PIAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The rule incorporates the change made by the 1989 Legislature 
excluding tires used in ocean reefs from eligibility for the 
reimbursement. 

The proposed rule is consistent with legislative intent to 
regulate all storage of waste tires, but make appropriate 
provisions to allow legitimate "beneficial uses" of tires. 

The rule follows agency policy on specifying by rule what 
criteria are to be used in determining benefits. 

The rule takes the Solid Waste hierarchy into account by 
offering a bonus for waste rubber recycling demonstration 
projects. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Is the proposed Beneficial Use Storage Permit the 
appropriate way to regulate persons who are storing over 100 
waste tires and using them for a beneficial purpose? 

2. Should the Department adopt the major elements of its 
guidelines on financial assistance to permittees as rule? or 
should the rule remain more general, leaving the Department 
more flexibility in dealing with individual cases? 

3. In providing financial assistance to remove tires, should the 
Department give assistance for only part (80 or 90 percent) 
of the remaining costs of cleanup after the permittee has 

_. ----

;,-··, 
j 
· .. ,"'' 

been required to contribute their own funds up to the l. 
threshold set by the Department? · > 
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4. Is allowing use of a higher reimbursement rate for tire 
recycling demonstration projects the proper way to give an 
extra push to uses higher on the Solid Waste hierarchy? 

INTENDED FOLLQWUP ACTIONS: 

Publication of intent to hold a hearing in the secretary of 
State's Bulletin on November l, 1989, and publication of 
notice of public hearing in newspapers. 

Hold hearings on November 15, J,989 in Bend and Salem, and on 
November 16 in Pendleton and Medford. 

Receive public comment until November 27, 1989. 

Prepare a hearing officer's report for final rule adoption by 
the Commission in January, 1990. 

dmc 
reefrev.eqc 
10/4/89 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Deanna Mueller-Crispin 

Phone: 229-5808 

Date Prepared: October 4, 1989 
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Attachment I 

WASTE TIRE PROGRAM 

GUIDELINES FOR USE OF CLEANUP FUNDS 

POLICIES AND PROCEDURES 

Incorporating recommendations agreed 
to by the Waste Tire Advisory 
Committee at their April 19, 
September 6 and November 8, 1989 
meetings 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

December 7, 1989 

Contact Person: Deanna Mueller-Crispin 
Waste Tire Program Coordinator 
229-5808 
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I. Purpose 

Help persons comply with the waste tire program statute while 
avoiding "substantial curtailment or closing" of the person's 
business, and avoiding bankruptcy of the person or business. 

II. Program Summary 

This program may partially reimburse waste tire storage site 
permittees for costs incurred in waste tire removal. It also 
provides funds to contract to abate (clean up) unpermitted 
tire piles, subject to cost recovery from the responsible 
person. It may partially reimburse the tire removal costs 
incurred by a local government in abating a waste tire pile. 

III. Eligibility Criteria 

a. In General. The law provides that cleanup funds may be 
used to assist in removing or processing waste tires from a 
permittee's site if special circumstances make such 
assistance appropriate, or if strict compliance with the 
waste tire law would: 

Result in substantial curtailment or closing of a waste 
tire permittee's business or operation; or 

Result in the bankruptcy of the permittee. 

b. The "Applicant" must be the permittee holding a waste 
tire storage site permit from the Department. 

c. For Individuals. DEQ will assume that waste tire removal 
would result in "substantial curtailment" of the 
individual's "operation," or in his/her bankruptcy, and thus 
financial assistance would be provided, if costs of such 
removal would: 

Result in the reduction of the individual's gross 
household income to below the state median income (as 
determined by the U.S. Department of Housing and Urban 
Development (HUD]); and/or 

Result in the reduction of the net household assets 
(excluding the primary residence, its contents, and one car) 
to below $20,000. 

c. For Sole Proprietorships & Partnerships. DEQ will assume 
that waste tire removal would result in "substantial 
curtailment or closing" of the business's operation, or in 

I - p. 2 



its bankruptcy, and thus financial assistance would be 
provided, if costs of such removal would: 

Result in the reduction of the gross household income 
(including all sources of income) of the owner(s) or officers 
to below the state median income (for sole proprietorships 
and partnerships only, based on "net income" to the owners 
from the business excluding depreciation) ; and/or 

Result in the reduction of the assets of the business to 
below $20,000 (excluding basic assets of building, equipment 
and inventory. Cash, investments, stock, real property and 
accounts receivable will be decreased by any outstanding 
liabilities [loans, wages payable to others than owner(s), 
and accounts payable]). 

Partners in a partnership will be held accountable for 
tire cleanup costs ("paydown" requirement) in proportion to 
their partnership share in the business. 

d. Coroorations. DEQ will assume that waste tire removal 
would result in "substantial curtailment" of the 
corporation's business, or in its bankruptcy, and thus 
financial assistance would be provided, if costs of such 
removal would:, 

Result in the reduction of the corporate officers' (who 
are also corporate stockholders) gross household income to 
below the state median income (as determined by HUD); and/or 

Result in the reduction of the net corporate assets to 
below $20,000 (excluding basic assets of building, equipment 
and inventory. Cash, investments, stock, real property and 
accounts receivable will be decreased by any outstanding 
liabilities [loans, wages payable to others than officers 
and officers' household members, and accounts payable]); and 

If the corporation's accountant or attorney submits a 
certified statement that the cost would cause substantial 
curtailment or closing of the corporation, or bankruptcy. 

Corporate officers will be held accountable for tire 
cleanup costs ("paydown" requirement) in proportion to their 
share in the corporation. 

e. Municipalities. DEQ will assume that the following 
special circumstances make it appropriate to provide 
financial assistance to municipalities: 

The tire pile to be cleaned up existed before January 1, 
1988; 
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The tires collected were from the public, and the 
municipality did not charge to collect them for disposal. 

Summary: 

Class: 

Individuals 

Sole proprietor, 
partnership 

Corporation 

Municipalities 

IV. Definitions 

Income 
Threshold 

gross household: 
median 

modified gross 
(net from bus. ) 
household: median 

gross household, all 
corporate officers: 
median 

NA (see above) 

Asset 
Threshold 

household $20,000 
(excl. homestead & 
family car) 

business $20,000 
(excl. building, 
equip. & invent'y) 

corporation $20,000 
(excl. building, 
equip. & invent'y) 

NA (see above) 

a. Gross Income: The average annual before-tax income for 
the most recent three years from all sources of all 
occupants of the household unless verified as a paying 
boarder, including but not limited to wages, 
commissions, bonus, overtime, Social Security and 
retirement benefits, Veteran's benefits, public 
assistance, child support and alimony, interest and 
dividends, rental or boarder rent income, support from a 
non-member of the household, unemployment compensation 
and disability payments, net profits from sole or joint 
proprietorship or home businesses, and the living 
expenses portion of student grants for those students 
residing in the home for the 12 months preceding the 
date of application. · 

An exception to the prior average annual income rule is 
allowed if the applicant is 65 or over and has retired 
during the prior 12 month period. In these cases, 
income is from the date of retirement and projected 
forward 12 months. 

b. Allowable Deductions to Gross Income: All non
reimbursed medical, dental, optical expenses, including 
nursing home costs, home nursing costs; child support 
and alimony. 

c. Net Assets: Resources that can be liquidated or used as 
collateral for a private loan in order to fund waste 
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tire removal, such as: real property, stocks and bonds, 
savings accounts, credit union shares, cash on hand, 
vehicles, equipment, less the principal balance of 
outstanding loans, excluding the mortgage(s) on the 
primary residence. Value of real property should be 
county assessor's appraisal; for the cleanup/abatement 
site, value should. be the property's value with tires 
removed. 

d. State Median Income: The current level of the state 
median income, as determined annually by the U.S. 
Department of Housing and Urban Development (HUD) . 

e. Household Members: All persons, regardless of 
relationship or age, who are considered dependents of 
the applicant as defined by the Internal Revenue 
Service. Those persons not determined to be dependents 
but who reside permanently in the household may be 
counted. Under these circumstances their gross annual 
income from all sources will be added to that of the 
applicant. 

v. Application Process 

1. DEQ assigns points to all sites on our list for cleanup 
or abatement funds. sites with highest number of 
points are acted upon first. (Points are based on 
"Cleanup/Abatement of Waste Tire Piles Point System" 
paper, 12/28/88) 

2. Permittee fills out application form for financial 
assistance. Application includes detailed description 
of proposed tire removal actions, time schedule, cleanup 
bids, etc. Application requires three years of 
appropriate Federal and State income tax returns, with 
all relevant Schedules. 

3. DEQ approves plan (or returns xo permittee for changes). 
DEQ determines amount of cleanup funds site would be 
allowed. 

4. Staff prepares staff report to the Environmental Quality 
Commission for approval of determined amount of cleanup 
funds. 

5. Permittee cleans up site; DEQ verifies cleanup; DEQ 
issues voucher for agreed-on amount. 

VI. Amount of Financial Help to be Given 

1. No financial help shall be given unless the applicant 
meets the "financial hardship" criteria. 
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2. For persons above the income and asset thresholds under 
III above: 

a. "Paydown" requirement: The applicant is required to 
contribute his or her own funds to the tire cleanup up 
to the point at which household income (on an annual 
basis) and/or net assets would be reduced below the 
thresholds listed under III, Eligibility Criteria. 

b. The Department will pay the remaining costs of the 
cleanup. 

3. For persons below the income arid/or asset thresholds 
under III above: 

a. No "paydown" requirement. 

b. For individuals. sole proprietorships and 
partnerships: 

i. The Department will pay up to 90% of the cost 
of cleanup based on the following criteria: 

Criteria 

- Financial hardship 
- "Cooperative" 
- Unknowingly dumped on 

Maximum assistance: 

% cost to be Forgiven 

70% 
10% 
10% 
90% (+ permit fees, 

but not to exceed 100%) 

ii. For persons whose net equity in assets exempt 
under section III above is less than $50,000; or whose 
net exempt assets are less than $100,000 and who are 
over 65 years of age, the Department may reduce the 
person's required contribution to the cleanup to a flat 
amount of $1,500. 

c. For corporations: The Department will pay up to 80% 
of the cost. 

4. For municipalities: up to 80%. 

5. The applicant's own in-kind contribution (such as labor) 
to the cleanup of his site may be considered by DEQ as 
part of applicant's required cost contribution. 
However, previous costs incurred by a permittee in 
removing tires from his site before January 1, 1989, 
should not be considered part of the permittee•s own 
"financial contribution." 
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6. No applicant may receive financial assistance to clean 
up waste tires more than once under this program. 

guidelin.per 
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NEIL GOLDSCHMIDT 
c>OVERN011 

DEQ-46 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION II 

Meeting Date: January 19. 1990 
Agenda Item: K 

Division: Water Quality 
Section: Standards & Assessments 

SUBJECT: 

Water Quality Rules: Authorization for Hearing on Proposed 
Rule Amendments to Clarify Requirements for Designation and 
Management of Water Quality Limited Streams. 

PURPOSE: 

Identify the different water quality management approaches 
described in the federal Water Quality Act (WQA) and 40 Code 
of Federal Regulation (CFR) 130 for water quality limit 
receiving streams. Establish specific water quality 
management program requirements which must be met when 
considering waste load increase requests to the different 
water quality limited receiving stream categories. Establish 
in Oregon Administrative Rules (OARs) the definitions for 
water quality limited and effluent limited receiving streams. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

_x_ Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Background Reports 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 
Proposed Order 

Attachment _A._ 
Attachment _12._ 
Attachment _s;;_ 
Attachment _Q_ 
Attachment E&F 

Attachment 
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Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPI'ION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

The current rule does not clearly define the term "water 
quality limited". The proposed rules would establish in 
Oregon Administrative Rule definitions for water quality 
limited and effluent limited receiving streams (Attachment 
A) . The proposed definition would identify different water 
quality limited categories that reflect the program described 
in the WQA and 40 CFR 130. 

The proposed rule amendments also describe when and under 
what condition the Environmental Quality Commission (EQC) and 
Department of Environmental Quality (DEQ) can take actions to 
increase waste loads to water quality limited receiving 
streams. Attachment A contains three proposed rule options, 
while Attachment E provides an extensive background 
discussion. 

Option 1 would restrict load increase actions for parameters 
causing receiving streams to violate and water quality 
standards be designated water quality limited until: 

1. Total maximums daily loads (TMDLs), waste load 
allocations (WLAs), load allocations (LAs), and reserve 
capacity have been established; 

2. compliance plans under which enforcement actions can be 
taken are fully implemented; and 

3. There is sufficient reserve capacity to handle the 
increased load. 

Option 2 would restrict load increase actions for parameters 
causing receiving streams to violate and water quality 
standards be designated water quality limited until: 

1. Total maximum daily loads (TMDLs), waste load allocation 
(WLAs), load allocations (LAs), and reserve capacity has 
been established; 

2. Compliance plans under which enforcement actions can be 
taken have been established and are being implemented on 
schedule; 
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3. There is sufficient reserve capacity to handle the 
increased load at the time it will be discharged; and 

4. Under extraordinary circumstances to solve an immediate 
and critical environmental problem that the Commission 
or Department may consider a waste load increase for an 
existing source on a waterbody designated water quality 
limited under proposed rule OAR 340-41-026(27) (a) based 
on the following conditions: 

a. That TMLDs, WLAs, LAs, and reserve capacity have 
been set; 

b. That compliance plans under which enforcement 
actions can be taken are being implemented on 
schedule; 

c. That an evaluation of the requested temporary 
increased load shows that this increment of load 
will not have a significant temporary or permanent 
adverse effect on beneficial uses; and 

d. That the temporary increase load will not prevent 
the receiving stream from meeting the compliance 
deadline for meeting that TMDL. 

Option 3 would be the same as Option 2, but add one addition 
provision that would require the Department to establish a 
priority list for the collection of needed information. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

__x__ Statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment 

Attachment __lL_ 
Attachment 
Attachment 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Attachment 
Attachment 
Attachment 

Attachment 
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Other Related Reports/Rules/Statutes: Attachment 

_x_ Supplemental Background Information Attachment E&F 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Existing cities and industries that discharge wastewater may 
be affected by the proposed rules. The proposed rules would 
describe the conditions which must be met for these 
facilities to obtain a waste load increase if they are 
discharging to a water quality limited receiving stream. 

PROGRAM CONSIDERATIONS: 

The current rule restricts the Commission from granting 
waste load increase for a parameter causing a receiving 
streams to be classified as water quality limited. The 
federal water Quality Act under section 303 and federal 
regulations under 40 CRF 130.7 describe the water quality 
management program (Attachment E) for water quality limited 
receiving streams. The various water quality limited 
receiving streams describes in these statutes and regulation 
could be summarized into the following general categories 
(Figure 1, Attachment E). This would be those waterbodies 
currently under study as a result of the NEDC/EPA law suit, 
those identified in the 305(b) report as not meeting 
standards, and those with confirmed toxic discharges. 

Category A. 

category B. 

Category c. 

Receiving streams that do not meet water 
quality standards even after the 
implementation of standard treatment 
technology, which is secondary treatment for 
municipal sewage sources and best practicable 
control technology (BPT) currently available 
for industrial sources; 

Receiving streams that do meet water quality 
standards but higher than secondary treatment 
and BPT are being implemented; and 

Receiving streams which are not expected to 
meet water quality standards or which may not 
be currently meeting standards but for which 
there is insufficient information to make a 
decision. 

Most of the receiving streams in Oregon would at sometime 
during the year fall into one of these categories. The 
intent of the current rule was to restrict load increases 
to those waterbodies described in Category A where a 
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parameter(s) has caused the waterbody to be limited, thus the 
receiving stream is violating standards. 

However, the current rule does not distinguish between the 
different water quality limited (WQL) receiving strea~ 
categories. 

The proposed rules would provide a definition for water 
quality limited. The proposed rule options describe 
specifically what load increase actions could be taken under 
what conditions for the different WQL receiving stream 
categories. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

The Department considered the following alternative: 

1. Maintain the current rule. 

2. Propose rule amendments which define water quality 
limited, and proposed rule amendment options which 
describe when and under what conditions the EQC and DEQ 
can take action on waste load increase discharge to 
water quality limited receiving streams. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends that the Commission authorize the 
Department to conduct public rulemaking hearings on the 
proposed rule amendments for OAR 340-41-006 and OAR 340-41-
026. The proposed rules would provide definitions for water 
quality and effluent limited, and establish requirements for 
considering waste load increases on water quality limited 
receiving streams. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rules were developed at the direction of the 
Commission to address issues which have been identified with 
the interpretation of the current rules. 

ISSUES FOR COMMISSION TO RESOLVE: 

The proposed rules attempt to address a number .of issues 
related to water quality limited receiving streams. This 
includes: 

1. Whether waste load increases can be considered for water 
quality limited receiving streams; 
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2. What categories of water quality limited are included in 
the load increase restrictions; 

3. Whether load increases can occur 
standards are not being violated 
limited receiving streams; and 

during seasons when 
on water quality 

4. Whether no load increase actions can be taken until 
full compliance with TMDL is achieved. 

INTENDED FOLLOWUP ACTIONS: 

Hold public hearings, evaluate public testimony, and propose 
final action on the proposed rules. 

Neil J. Mullane:hs 
PM\WH3840 
December 27, 1989 

Approved: 

Section: 

Division: , , 

Director: 

Report Prepared By: Neil J. Mullane 

Phone: 229-5284 

Date Prepared: December 27, 1989 



DEFINITIONS 

340-41-006 

NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The rb~aekeeedj portions of text represent proposed 
deletions made to the rules. 

Attachment A 

Definitions applicable to all basins unless context requires otherwise: 

(1) "BOD" ·means 5-day 20' C. Biochemical Oxygen Demand. 

(2) "DEQ" or 11 Department 11 means the Oregon State Department of· 
Environmental Quality. 

(3) "DO" means dissolved oxygen. 

(4) "EQC" means the Oregon State Environmental Quality Commission. 

(5) 11 Estuarine waters" means all mixed fresh and oceanic waters in 
estuaries or bays from the point of oceanic water intrusion 
inland to a line connecting the outermost points of the headlands 
or protective jetties. 

(6) "Industrial waste" means any liquid, gaseous, radioactive, or 
solid waste substance or a combination thereof resulting from any 
process of industry, manufacturing, trade, or business, or from 
the development or recovery of· any natural resources. 

(7) "Marine waters" means all oceanic, offshore waters outside of 
estuaries or bays and within the territorial limits of the State 
of Oregon. 

(8) "mg/l" means milligrams per liter. 

(9) 11 Pollution11 means such contamination or other alteration of the 
physical, chemical, or biological properties of any waters of the 
state, including change in temperature, taste, color, turbidity, 
silt, or odor of the waters, or such radioactive or other 
substance into any waters of the state which either by itself or 
in connection with any other substance present, will or can 
reasonably be expected to create a public nuisance or render such 
waters harmful, detrimental, or injurious to public health, 
safety, or welfare, or to domestic, commercial, industrial, 
agricultural, recreational, or other legitimate beneficial uses 
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or to livestock, wildlife, fish or other aquatic life, or the 
habitat thereof. 

(10) "Public water 11 means the same as "waters of the state 11
• 

(11) "Sewage" means the water-carried human or animal waste from 
residences, buildings, industrial establishments, or other places 
together with such groundwater infiltration and surface water as 
may be present. The admixture with sewage as herein defined of 
industrial wastes or wastes, as defined in sections (6) and (13) 
of this rule, shall also be considered "sewage" within the 
meaning of this division. 

(12) "SS" means suspended solids. 

(13) "Wastes" means sewage, industrial wastes, and all other liquid, 
gaseous, solid, radioactive, or other substances which will or 
may cause pollution or tend to cause pollution of any water of 
the state. 

(14) "Waters of the state" include lakes, bays, ponds, impounding 
reservoirs, springs, wells, rivers, streams, creeks, estuaries, 
marshes, inlets, canals, the Pacific Ocean within the territorial 
limits of the State of Oregon, and all other bodies of surface or 
underground waters, natural or artificial, inland or coastal, 
fresh or salt, public or private (except those private waters 
which do not combine or effect a junction with natural surface or 
underground waters), which are wholly or partially within or 
bordering the state or within its jurisdiction. 

(15) "Low flow period" means the flows in a stream resulting from 
primarily groundwater discharge or baseflows augmented from lakes 
and storage projects during the driest period of the year. The 
dry weather period varies across the state according to climate 
and topography. Wherever the low flow period is indicated in the 
Water Quality Management Plans, this period has been approximated 
by the inclusive months. Where applicable in a waste discharge 
permit, the low flow period may be further defined. 

(16) "Secondary treatment" as the following context may require for: 

(a) "Sewage wastes" means the minimum level of treatment 
mandated by EPA regulations pursuant to Public Law 92-500. 

(b) "Industrial and other waste sources" imply control 
equivalent to best practicable treatment (BPT). 

(17) "Nonpoint Sources" refers to diffuse or unconfined sources of 
pollution where wastes can either enter into -- or be conveyed by 
the movement of water to -- public waters. 

(18) Loading Capacity (LC): The greatest amount of loading that a 
water can receive without violating water quality standards. 
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(19) Load Allocation (LA): The portion of a receiving water's loading 
capacity that is attributed either to one of its existing or 
future nonpoint sources of pollution or to natural background 
sources. Load allocations are best estimates of the loading 
which may range from reasonably accurate estimates to gross 
allotments, depending on the availability of data and appropriate 
techniques for predicting loading. Wherever possible, natural and 
nonpoint source loads should be distinguished. 

(20) Wasteload Allocation (WLA): The portion of a receiving water's 
loading capacity that is allocated to one of its existing or 
future point sources of pollution. WLAs constitute a type of 
water quality-based effluent limitation. 

(21) Total Maximum Daily Load (TMDL): The sum of the individual WLAs 
for point sources and LAs for nonpoint sources and background. If 

• a receiving water has only one point source discharger, the TMDL 
is the sum of that point source WLA plus the LAs for any nonpoint 
sources of pollution and natural background sources, tributaries, 
or adjacent segments. TMDLs can be expressed in terms of either 
mass per time, toxicity, or other appropriate measure. If Best 
Management Practices (BMPs) or other nonpoint source pollution 
controls make more stringent load allocations practicable, then 
wasteload allocations can be made less stringent. Thus, the TMDL 
process p.rovides for nonpoint source control tradeoffs. 

(22) "Land Development" refers to any human induced change to improved 
or unimproved real estate, including but not limited to 
construction, ins.tallation or expansion of a building or other 
structure, land division, drilling, and site alteration such as 
that due to land surface mining, dredging, grading, construction 
of earthen berms, paving, improvements for use as parking or 
storage, excavation or clearing. 

(23) "Jurisdiction" refers to any city or county agency in the Tualatin 
River and Oswego Lake subbasins that regulates land development 
activities within its boundaries by approving plats, site plans or 
issuing permits for land development. 

(24) "Erosion Control Plan" shall be a plan containing a list of best 
management practices to be applied during construction to control 
and limit soil erosion. 

(25) "Public Works Project" means any land development conducted or 
financed by a local, state, or federal governmental body. 

i.2.il "Effluent Limited" can mean one of the following categories: 
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..Ll!l A receiving stream which is meeting and/or is expected to 
meet water quality standards with the implementation of 
standard treatment technology which is secondary treatment 
for sewage wastes and best practicable treatment (BPT) for 
industrial and other waste sources. 
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iQl A receiving stream for which there is insufficient 
information to determine if water quality standards are being 
met with standard treatment technology. 

l.1Zl "Water Quality Limited" can mean one of the following categories: 

i.!!l A receiving stream which does not meet instream water quality 
standards even after the implementation of standard 
technology . 

.!.Ql A receiving stream which achieves and is expected to continue 
to achieve instream water quality standard but utilizes 
higher than standard technology to protect beneficial uses. 

i£l A receiving stream for which there is insufficient 
information to determine if water quality standards are being 
met with higher than standard treatment technology or where 
through professional judgment the receiving stream would not 
be expected to meet water quality standards without higher 
than standard technology. 
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PROPOSED OPTION NO. 1 

POLICIES AND GUIDELINES GENERALLY APPLICABLE TO ALL BASINS 

340-41-026 

(1) (a) Existing high quality waters which exceed those levels 
necessary to support propagation of fish, shellfish, and 
wildlife and recreation in and on the water shall be 
maintained and protected unless the Environmental Quality 
Commission chooses, after full satisfaction of the 
intergovernment~l coordination and public participation 
provisions of the continuing planning process, to lower water 
quality for necessary and justifiable economic or social 
development. The Director or his designee may allow lower 
water quality on a short-term basis in order to respond to 
emergencies or to otherwise protect public health and 
welfare. In no event, however, may degradation of water 
quality interfere with or become injurious to the beneficial 
uses of water within surface waters of the following areas: 

(A) National Parks; 
(B) National Wild and Scenic Rivers; 
(C) National Wildlife Refuges; 
(D) State Parks. 

(b) Point source discharges shall follow policies and guidelines 
(2), (4), and (5), and nonpoint source activities shall 
follow guidelines (6), (7); (8), (9), and (10). 

(2) In order to maintain the quality of waters in the State of Oregon, 
it is the general policy of the EQC to require that growth and 
development be accommodated by increased efficiency and 
effectiveness of waste treatment and control such that measurable 
future discharged waste loads from existing sources do not exceed 
presently allowed discharged loads except as provided in section 
(3). 

(3) The Commission or Director may grant exceptions.to sections (2) 
and (5) and approvals to section (4) for major dischargers and 
other dischargers, respectively. Major dischargers include those 
industrial and domestic sources that are classified as major 
sources for permit fee purposes in OAR 340-45-075(2). 

(a) In allowing new or increased discharged loads, the Commission 
or Director shall. make the following findings: 

(A) The new or increased discharged load would not cause 
water quality standards to be violated; 
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(B) The new or increased discharged load would not threaten 
or impair any recognized beneficial uses[;]. In making 
this determination the Commission or Department may rely 
upon the presumpt~on that if water quality standards are 
met the beneficial uses they were designed to protect 
are protected. In making this determination the 
Commission or Department may also evaluate other state 
and federal agency data that would provide information 
on potential impacts to beneficial uses for which 
standards have not been set: 

(C) ['Fhe-new-oF-ineFeased-dieehaFged-1oad-eha11-noe-be 
gFaneed-iE-ehe-Feeeiving-seFeara-is-e}assiEied-as-being 
waeeF-qaa1iey-1iraieed-an1ess-ehe-po}}aeane-paFaraeeeFs 

'assoeiaeed-wieh-ehe-pFoposed-disehaFge-aFe-anFelaeea 
eieheF-diFeeely-oF-indiFeee}y-eo-ehe-paFaraeeeFts) 
eaasing-ehe-Feeeiving-seFeara-eo-be-waeeF-qaa}iey 
}iraieed;-ana] The new or increased discharged load 
shall not be granted if the receiving stream is 
classified as being water quality limited under OAR 340-
.41-006(27) (a). unless: 

__(jJ_ The pollutant parameters associated with the 
proposed discharge are unrelated either directly 
or indirectly to the parameter(s) causing the 
receiving stream to violate water quality 
standards and being designated water quality 
limited: 

-1i.iJ. Total maximum daily loads (TMDLs). waste load 
allocations (WLAs) load allocations (LAs). and 
the reserve capacity have been established for 
the water quality limited receiving stream: 

(iii) Compliance plans under which enforcement action 
can be taken are fully implemented: and 

___(iyl There is sufficient reserve capacity to handle 
the increased load under the established TMDL. 

(D) The activity, expansion, or growth necessitating a new 
or increased discharge load is consistent with the 
acknowledged local land use plans as evidenced by a 
statement of land use compatibility from the appropriate 
local planning agency. 

(b) Oregon's water quality management policies and programs 
recognize that Oregon's water bodies have a finite capacity 
to assimilate waste. The strategy that has been followed in 
stream management has hastened the development and 
application of treatment technology that would not have 
otherwise occurred. As a result, some waters in Oregon have 
assimilative capacity above that which would exist if only 
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the minimum level of waste treatment was achieved. This 
unused assimilative capacity is an exceedingly valuable 
resource that enhances in-stream values specifically, and 
environmental quality generally. Allocation of any unused 
assimilative capacity should be based on.explicit criteria. 
In addition to the conditions in subsection (a) of this 
section, the Commission or Director shall consider the 
following: 

(A) Environmental Effects Criteria. 

(i) Adverse Out-of-Stream Effects. There may be 
instances where the nondischarge or limited 
discharge alternatives may cause greater adverse 
environmental effects than the increased 
discharge alternative. An example may be the 
potential degradation of groundwater from land 
application of wastes. 

(ii) Instream Effects. Total stream loading may be 
reduced through elimination or reduction of other 
source discharges or through a reduction in 
seasonal discharge. A source that replaces other 
sources, accepts additiOnal waste from less 
efficient treatment units or systems, or reduces 
discharge loadings during periods of low stream 
flow may be permitted an increased discharge load 
year-round or during seasons of high flow, as 
appropriate. 

(iii) Beneficial Effects. Land application, upland 
wetlands application, or other non-discharge 
alternatives for appropriately treated wastewater 
may replenish groundwater levels and increase 
streamflow and assimilative capacity during 
otherwise low streamflow periods. 

(B) Economic Effects Criteria. When assimilative capacity 
exists in a stream, and when it is judged that increased 
loadings will not have significantly greater adverse 
environmental effects than other alternatives to 
increased discharge, the economic effect of increased 
loading will be considered. Economic effects will be of 
two general types: 

(i) Value of Assimilative Capacity. The assimilative 
capacity of Oregon's streams are finite, but the 
potential uses of this capacity are virtually 
unlimited. Thus it is important that priority be 
given to those beneficial uses that promise the 
greatest return (beneficial use) relative to the 
unused assimilative capacity that might be 
utilized. In-stream uses that will benefit from 
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reserve assimilative capacity, as well as 
potential future beneficial use, will be weighed 
against the economic benefit associated with 
increased loading. 

(ii) Cost of Treatment Technology. The cost of 
improved treatment technology, nondischarge and 
limited discharge alternatives shall be 
evaluated. 

iil i1!l A receiving stream shall be designated as water quality 
limited through the biennial water quality status assessment 
report prepared to meet the requirements of Section 305(b) of 
the Water Quality Act. Appendix A of the Status Assessment 
report shall identify: what waterbodies are water quality 
limited. the time of year the standard violations occur, the 
segment of stream or area of waterbody limited. the 
parameter(s) of concern. whether it is water quality limited 
under OAR 340-41-006(27)(a) or Cb) or (c). Appendix Band C 
of the status assessment report shall identify the specific 
evaluation process for designating waterbodies limited. 

[ ('.4) l ill 

[('.~)] ill 

[('.&)] ill 

[ ('. 7') l ill 
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iQ.l The WOL list contained in Appendix A of the Status Assessment 
report shall be placed on public notice and reviewed through 
the public hearing process. At the conclusion of the hearing 
process and the evaluation of the testimony received. 
Appendix A will become the official water quality limited 
list. The Department may add a waterbody to the water 
quality limited list between status assessment reports after 
placing that action out on public notice and Conducting a 
public hearing. 

i£2._ For interstate waterbodies the state shall be responsible for 
completing the requirements of subsections (3)(a)(C) of this 
rule for that portion of the interstate waterbody within the 
boundary of the state. 

For any new waste sources, alternatives which utilize reuse or 
disposal with no discharge to public waters shall be given 
highest priority for use wherever practicable. New source 
discharges may be approved subject to the criteria in Section 3 
of this rule. 

No discharges of wastes to lakes or reservoirs shall be allowed 
except as provided in Section 3. 

Log handling in public waters shall conform to current EQC 
policies and guidelines. 

Sand and gravel removal operations shall be conducted pursuant 
to a permit from the Division of State Lands and separated from 
the active flowing stream by a water-tight berm wherever 
physically practicable. Recirculation and reuse of process 
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water shall be required wherever practicable. Discharges, when 
allowed, or seepage or leakage losses to public waters shall not 
cause a violation of water quality standards or adversely affect 
legitimate beneficial uses. 

[t81] i.2.l Logging and forest management activities shall be conducted in 
accordance with the Oregon Forest Practices Act so as to 
minimize adverse effects on water quality. 

[t~1l ilQl Road building and maintenance activities shall be conducted in a 
manner so as. to keep waste materials out of public waters and 
minimize erosion of cut banks, fills, and road surfaces. 

[t1G1] illl In order to improve controls over nonpoint sources of 
pollution, federal, st.ate, and local resource management 
agencies will be encouraged and assisted to coordinate planning 
and implementation of programs to regulate or control runoff, 
erosion, turbidity, stream temperature, stream flow, and the 
withdrawal and use of irrigation water on a basin-wide approach 
so as to protect the quality and beneficial uses of water and 
related resources. Such programs may include, but not be 
limited to, the following: 

(a) Development of projects for storage and release of suitable 
quality waters to augment low stream flow. 

(b) Urban runoff control to reduce erosion. 

(c) Possible modification of irrigation practices to reduce or 
minimize adverse impacts from irrigation return flows. 

(d) Stream bank erosion reduction projects. 

PROPOSED OPTION NO. 2 

POLICIES AND GUIDELINES GENERALLY APPLICABLE TO ALL BASINS 

340-41-026 

(1) (a) Existing high quality waters which exceed those levels 
necessary to support propagation of fish, shellfish, and 
wildlife and recreation in and on the water shall be 
maintained and protected unless the Environmental Quality 
Commission chooses, after full satisfaction of the 
intergovernmental coordination and public participation 
provisions of the continuing planning process, to lower water. 
quality for necessary and justifiable economic or social 
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development. The Director or his designee may allow lower 
water quality on a short-term basis in order to respond to 
emergencies or to otherwise protect public health and 
welfare. In no event, however, may degradation of water 
quality interfere with or become injurious to the beneficial 
uses of water within surface waters of the following areas: 

(A) National Parks; 
(B) National Wild and Scenic Rivers; 
(C) National Wildlife Refuges; 
(D) State Parks. 

(b) Point source discharges shall follow policies and guidelines 
(2), (4), and (5), and nonpoint source activities shall 
follow guidelines (6), (7), (8), (9), and (10). 

(2) In order to maintain the quality of waters in the State of Oregon, 
it is the general policy of the EQC to require that growth and 
development be accommodated by increased efficiency and 
effectiveness of waste treatment and control such that measurable 
future discharged waste loads from existing sources do not exceed 
presently allowed discharged loads except as provided in section 
(3) . 

(3) The Commission or Director may grant exceptions to sections (2) 
and (5) and approvals to section (4) for major dischargers and 
other dischargers, respectively. Major dischargers include those 
industrial and domestic sources that are classified as major 
sources for permit fee purposes in OAR 340-45-075(2). 

(a) In allowing new or increased discharged loads, the Commission 
or Director shall make the following findings: 

(A) The new or increased discharged load would not cause 
water quality standards to be violated; 

(B) The new or increased discharged load would not threaten 
or impair any recognized beneficial uses[r]. In making 
this determination the Commission or Department may rely 
upon the presumption that if standards are met the 
beneficial uses they were designed to protect are 
protected. In making this determination the Commission 
or Department may also evaluate other state and federal 
agency data that would provide information on potential 
impacts to beneficial uses for which standards have not 
been set: 

(C) [~he-aew-eF-iReFeaeed-disehaFged-1ead-eha11-aee-be 

gFaaeed-iE-ehe-Feeeiviag-eeFeara-ie-e1assiEied-as-beiag 
waeeF-qaa1iey-1iraieed-aa1ees-ehe-pe11aeaae-paFaraeeeFs 
asseeiaeed-wieh-ehe-pFepeeed-disehaFge-aFe-aaFe1aeea 
eieheF-diFeee1y-eF-iadiFeee1y-ee-ehe-paFaraeeeFt9~ 
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eauaiag-ehe-Peeeiviag-seream-ee-be-waeeP-qua1iey 
HraHed ;- -am! I 

The new or increased discharged load shall not be 
granted if the receiving stream is classified as being 
water quality limited under OAR 340-41-·006(27) (a). 
unless: 

____Ll,l The pollutant parameters associated with the 
proposed discharge are unrelated either directly 
or indirectly to the parameter(s) causing the 
receiving stream to violate water quality 
standards and being designated water quality 
limited: 

__(jjj_ Total maximum daily loads (TMDLs). waste load 
allocations (WI.As) load allocations (I.As). and 
the reserve capacity have been established for 
the water quality limited receiving stream: 

(iii) Compliance plans under which enforcement action 
can be taken have been established and are being 
implemented on schedule: 

_Ll,,yl There is sufficient reserve capacity to handle 
the increased load under the established TMDL at 
the time of discharge: and 

___J_yl Under extraordinary circumstances to solve an 
existing. immediate. and critical environmental 
problem that the Commission or Department may 
consider a waste load increase for an existing 
source on a receiving stream designated water 
quality limited under OAR 340-41-006(27)(a) based 
on the following conditions,: 

__!ll That TMLDs. WI.As and I.As have been set: 

_ilil That a compliance plan under which 
enforcement actions can be taken has been 
established and is being implemented on 
schedule: and 

illll That an evaluation of the requested 
temporary increased load shows that this 
increment of load will not have a 
significant temporary or permanent adverse 
effect on beneficial uses. 

(D) The activity, expansion, or growth necessitating a new. 
or increased discharge load is consistent with the 
acknowledged local land use plans as evidenced by a 
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statement of land use compatibility from the appropriate 
local planning agency. 

(b) Oregon's water quality management policies and programs 
recognize that Oregon's water bodies have a finite capacity 
to assimilate waste. The strategy that has been followed in 
stream management has hastened the development and 
application of treatment technology that would not have 
otherwise occurred. As a result, some waters in Oregon have 
assimilative capacity above that which would exist if only 
the minimum level of waste treatment was achieved. This 
unused assimilative capacity is an exceedingly valuable 
resource that enhances in-stream values specifically, and 
environmental quality generally. Allocation of any unused 
assimilative capacity should be based on explicit criteria. 
In addition to the conditions in subsection (a) of this 
section, the Commission or Director shall consider the 
following: 

(A) Environmental Effects Criteria. 

(i) Adverse Out-of-Stream Effects. There may be 
instances where the nondischarge or limited 
discharge alternatives may cause greater adverse 
environmental effects than the increased 
discharge alternative. An example may be the 
potential degradation of groundwater from land 
application of wastes. 

(ii) Instream Effects. Total stream loading may be 
reduced through elimination or reduction of other 
source discharges or through a reduction in 
seasonal discharge. A source that replaces other 
sources, accepts additional waste from less 
efficient treatment units or systems, or reduces 
discharge loadings during periods of low stream 
flow may be permitted an increased discharge load 
year-round or during seasons of high flow, as 
appropriate. 

(iii) Beneficial Effects. Land application, upland 
wetlands application, or other non-discharge 
alternatives for appropriately treated wastewater 
may replenish groundwater levels and increase 
streamflow and assimilative capacity during 
otherwise low streamflow periods. 

(B) Economic Effects Criteria. When assimilative capacity 
exists in a stream, and when it is judged that increased 
loadings will not have significantly greater adverse 
environmental effects than other alternatives to 
increased discharge, the economic effect of inCreased 
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loading will be considered. Economic effects will be of 
two general types: 

(i) Value of Assimilative Capacity. The assimilative 
capacity of Oregon's streams are finite, but the 
potential uses of this capacity are virtually 
unlimited. Thus it is important that priority be 
given to those beneficial uses that promise the 
greatest return (beneficial use) relative to the 
unused assimilative capacity that might be 
utilized. In-stream uses that will benefit from 
reserve assimilative capacity, as well as 
potential future beneficial use, will be weighed 
against the economic benefit associated with 
increased loading. 

(ii) Cost of Treatment Technology. The cost of 
improved treatment technology, nondischarge and 
limited discharge alternatives shall be 
evaluated . 

..G!l .LlLl. A receiving stream shall be designated as water quality 
limited through the biennial water quality status assessment 
report prepared to meet the requirements of Section 305(b) of 
the Water Quality Act. Appendix A of the Status Assessment 
report shall identify: what waterbodies are water quality 
limited. the time of year the water quality standards 
violations occur. the segment of stream or area of waterbody 
limited. the parameter(s) of concern. whether it is water 
quality limited under OAR 340-41-006(27)(a) or (b) or (c). 
Appendix B and C of the status assessment report shall 
identify the specific evaluation process for designating 
waterbodies limited. 

[ t41 J ill 
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iQl The WOL list contained in Appendix A of the Status Assessment 
report shall be placed on public notice and reviewed through 
the public hearing process. At the conclusion of the hearing 
process and the evaluation of the testimony received and the 
evaluation of the testimony received. Appendix A will become 
the official water quality limited list. The Department may 
add a waterbody to the water quality limited list between 
status assessment reports after placing that action out on 
public notice and conducting a public hearing. 

i.£.2._ For interstate waterbodies the state shall be responsible for 
completing the requirements of subsections (3)(a)(C) of this 
rule for that portion of the interstate waterbody within the 
boundary of the state. 

For any new waste sources, alternatives which utilize reuse or 
disposal with no discharge to public waters shall be given 
highest priority for use wherever practicable. New source 
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[tS)] ill 

discharges may be approved subject to the criteria in Section 3 
of this rule. 

No discharges of wastes to lakes or reservoirs shall be allowed 
except as provided in Section 3. 

Log handling in public waters shall conform to current EQC 
policies and guidelines. 

[tJ)] .LJU. Sand and gravel removal operations shall be conducted pursuant 
to a permit from the Division of State Lands and separat,ed from 
the active flowing stream by a water-tight berm wherever 
physically practicable. Recirculation and reuse of process 
water shall be required wherever practicable. Discharges, when 
allowed, or seepage or leakage losses to public waters shall not 
cause a violation of water quality standards or adversely affect 
legitimate beneficial uses. 

[tS)] i2.2. Logging and forest management activities shall be conducted in 
accordance with the Oregon Forest Practices Act so as to 
minimize adverse effects on water quality. 

[t9)] i1Ql Road building and maintenance activities shall be conducted in a 
manner so as to keep waste materials out of public waters and 
minimize erosion of cut banks, fills, and road surfaces. 

[t1G)] illl In order to improve controls over nonpoint sources of 
pollution, federal, state, and local resource management 
agencies will be encouraged and assisted to coordinate planning 
and implementation of programs to regulate or control runoff, 
erosion, turbidity, stream temperature, stream flow, and the 
withdrawal and use of irrigation water on a basin-wide approach 
so as to protect the quality and beneficial uses of water and 
related resources. Such programs may include, but not be 
limited to, the following: 

(a) Development of projects for storage and release of suitable 
quality waters to augment low stream flow. 

(b) Urban runoff control to reduce erosion. 

(c) Possible modification of irrigation p~actices to reduce or 
minimize adverse impacts from irrigation return flows. 

(d) Stream bank erosion reduction projects. 
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PROPOSED OPTION NO. 3 

POLICIES AND GUIDELINES GENERALLY APPLICABLE TO ALL BASINS 

340-41-026 

(1) (a) Existing high quality waters which exceed those levels 
necessary to support propagation of fish, shellfish, and 
wildlife and recreation in and on the water shall be 
maintained and protected unless the Environmental Quality 
Commission chooses, after full satisfaction of the 
intergovernmental coordination and public participation 
provisions of the continuing planning process, to lower water 
quality for necessary and justifiable economic or social 
development. The Director or his designee may allow lower 
water quality on a short-term basis in order to respond to 
emergencies or to otherwise protect public health and 
welfare. In no event, however, may degradation of water 
quality interfere with or become injurious to the beneficial 
uses of water within surface waters of the following areas: 

(A) National Parks; 
(B) National Wild and Scenic Rivers; 
(C) National Wildlife Refuges; 
(D) State Parks. 

(b) Point source discharges shall follow policies and guidelines 
(2), (4), and (5), and nonpoint source activities shall 
follow guidelines (6), (7), (8), (9), and (10). 

(2) In order to maintain the quality of waters in the State of Oregon, 
it is the general policy of the EQC to require that growth and 
development be accommodated by increased efficiency and 
effectiveness of waste treatment and control such that measurable 
future discharged waste loads from existing sources do not exceed 
presently allowed discharged loads except as provided in section 
(3). 

(3) The Commission or Director may grant exceptions to sections (2) 
and (5) and approvals to section (4) for major dischargers and 
other dischargers, respectively. Major dischargers include those 
industrial and domestic sources that are classified as major 
sources for permit fee purposes in OAR 340-45-075(2). 

(a) In allowing new or increased discharged loads, the Commission 
or Director shall make the following findings: 

(A) The new or increased discharged load would not cause 
water quality standards to be violated; 
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(B) The new or increased discharged load would not threaten 
or impair any recognized beneficial uses[;-]. In making 
this determination the Commission or Department may rely 
upon the presumption that if standards are met the 
beneficial uses they were designed to protect are 
protected. In making this determination the Commission 
or Department may also evaluate other state and federal 
agency data that would provide information on potential 
impacts to beneficial uses for which standards have not 
been set: 

(C) ['.l'he-new-er-inereased-diseharged-1ead-sha11-nee-be 
graneed-iE-ehe-reeeiving-sereara-is-elassiEied-as-being 
waeer-qaa1iey-1iraieed-an1ess-ehe-pe11aeane-pararaeeers 
asseeiaeed-wieh-ehe-prepesed-diseharge-are-anre1aee6 
eieher-direee1y-er-indireee1y-ee-ehe-pararaeeerEs) 
eaasing-ehe-reeeiving-sereara-ee-be-waeer-qaaliey 
1iraHed ;- -am!] 

The new or increased discharged load shall not be 
granted if the receiving stream is classified as being 
water quality limited under OAR 340-41-006(27)(a). 
unless: 

____{j,l The pollutant parameters associated with the 
proposed discharge are unrelated either directly 
or indirectly to the parameter(s) causing the 
receiving stream to violate water quality 
standards and being designated water quality 
limited: 

-1.iil Total maximum daily loads (TMDLsl. waste load 
allocations (WI.As) load allocations (lAs). and 
the reserve capacity have been established for 
the water quality limited receiving stream: 

(iii) Compliance plans under which enforcement action 
can be taken have been established and are being 
implemented on schedule: 

_(j,_yl There is sufficient reserve capacity to handle 
the increased load under the established TMDL at 
the time of discharge: and 

---1.Yl Under extraordinary circumstances to solve an 
existing. immediate. and critical environmental 
problem that the Commission or Department may 
consider a waste load increase for an existing 
source on a receiving stream designated water 
quality limited under OAR 340-41-006(27)(a) based 
on the following conditions: 

_ill That TMLDs. WLAs and LAs have been set; 
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illl That a compliance plan under which 
enforcement actions can be taken has been 
established and is being implemented on 
schedule: and 

.l.Jlll That an evaluation of the requested 
temporary increased load shows that this 
increment of load will not have a 
significant temporary or permanent adverse 
effect on beneficial uses. 

(D) The activity, expansion, or growth necessitating a new 
or increased discharge load is consistent with the 
acknowledged local land use plans as evidenced by a 
statement of land use compatibility from the appropriate 
local planning agency. 

(b) Oregon's water quality management policies and programs 
recognize that Oregon's water bodies have a finite capacity 
to assimilate waste. The strategy that has been followed in 
stream management has hastened the development and 
application of treatment technology that would not have 
otherwise occurred. As a result, some waters in Oregon have 
assimilative capacity above that which would exist if only 
the minimum level of waste treatment was achieved. This 
unused assimilative capacity is an exceedingly valuable 
resource that enhances in~stream values specifically, and 
environmental quality generally. Allocation of any unused 
assimilative capacity should be based on explicit criteria. 
In addition to the conditions in subsection (a) of this 
section, the Conunission or Director shall consider the 
following: 

(A) Environmental Effects Criteria. 

(i) Adverse Out-of-Stream Effects. There may be 
instances where the nondischarge or limited 
discharge alternatives may cause greater adverse 
environmental effects than the increased 
discharge alternative. An example may be the 
potential degradation of groundwater from land 
application of wastes. 

(ii) Instream Effects. Total stream loading may be 
reduced through elimination or reduction of 
other source discharges or through a reduction 
in seasonal discharge. A source that replaces 
other sources, accepts additional waste from 
less efficient treatment units or systems, or 
reduces discharge loadings during periods of low 
stream flow may be permitted an increased 
discharge load year-round or during seasons of 
high flow, as appropriate. 
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(iii) Beneficial Effects. Land application, upland 
wetlands application, or other non-discharge 
alternatives for appropriately treated wastewater 
may replenish groundwater levels and increase 
streamflow and assimilative capacity during 
otherwise low streamflow periods. 

(B) Economic Effects Criteria. When assimilative capacity 
exists in a stream, and when it is judged that increased 
loadings will not have significantly greater adverse 
environmental effects than other alternatives to 
increased discharge, the economic effect of increased 
loading will be considered. Economic effects will be of 
two general types: 

(i) Value of Assimilative Capacity. The assimilative 
capacity of Oregon's streams are finite, but the 
potential uses of this capacity are virtually 
unlimited. Thus it is important that priority be 
given to those beneficial uses that promise the 
greatest return (beneficial use) relative to the 
unused assimilative capacity that might be 
utilized. In-stream uses that will benefit from 
reserve assimilative capacity, as well as 
potential future beneficial use, will be weighed 
against the economic benefit associated with 
increased loading. 

(ii) Cost of Treatment Technology. The cost of 
improved treatment technology, nondischarge and 
limited discharge alternatives shall be 
evaluated. 

i..±2. .U!.2. A receiving stream shall be designated as water quality 
limited through the biennial water quality status assessment 
report prepared to meet the requirements of Section 305(b) of 
the Water Quality Act. Appendix A of the Status Assessment 
report shall identify: what waterbodies are water quality 
limited. the time of year the standards are violated, the 
segment of stream or area of waterbody limited, the 
parameter(s) of concern, whether it is water quality limited 
under OAR 340-41-006(27)(a) or (b) or (c). Appendix Band C 
of the status assessment report shall identify the specific 
evaluation process for designating waterbodies limited. 

iQl The WOL list contained in Appendix A of the Status Assessment 
report shall be placed on public notice and reviewed through 
the public hearing process. At the conclusion of the hearing 
process and the evaluation of the testimony received, 
Appendix A will become the official water quality limited 
list. The Department may add a waterbody to the water 
quality limited list between status assessment reports after 
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[ t4) l ill 

[ t6) l ill 

placing that action out on public notice and conducting a 
public hearing. 

i£l For interstate waterbodies the state shall be responsible for 
completing the requirements of subsections (3)(a)(C) of this 
rule for that portion of the interstate waterbody within the 
boundary of the state . 

.Ll!}_ For waterbodies designated WOL under OAR 340-41-006(27)(c). 
the Department shall establish a priority list for future 
water quality monitoring activities to determine: if the 
waterbody should be designated WOL under OAR 340-41-
006 (27) (a) or (b), if. estimated TMDLs need to be prepared. 
and if an implementation plan needs to be developed and 
implemented. · 

For any new waste sources, alternatives which utilize reuse or 
disposal with no discharge to public waters shall be given 
highest priority for use wherever practicable. New source 
discharges may be approved subject to the criteria in Section 3 
of this rule. 

No discharges of wastes to lakes or reservoirs shall be allowed 
except as provided in Section 3. 

Log handling in public waters shall conform to current EQC 
policies and guidelines. 

[t1)] Lal Sand and gravel removal operations shall be conducted pursuant 
to a permit from the Division of State Lands and separated from 
the active flowing stream by a water-tight berm wherever 
physically practicable. Recirculation a:nd reuse of process 
water shall be required wherever practicable. Discharges, when 
allowed, or. seepage or leakage losses to public waters shall not 
cause a violation of water quality standards or adversely affect 
legitimate beneficial uses. 

[t8)] i2.l Logging and forest management activities shall be conducted in 
accordance with the Oregon Forest Practices Act so as to 
minimize adverse effects on water quality. 

[t9)] i1Ql Road building and maintenance activities shall be conducted in a 
manner so as to keep waste materials out of public waters and 
minimize erosion of cut banks., fills, and road surfaces. 

[t1G)]· illl In order to improve controls over nonpoint sources of 
pollution, federal, state, and local resource management 
agencies will be encouraged and assisted to coordinate planning 
and implementation .of programs to regulate or control runoff, 
erosi6n, turbidity, stream temperature, stream flow, and the 
withdrawal and use of irrigation water on a basin-wide approach 
so as to protect the quality and beneficial uses of water and 

PM\WH3841 A - 19 



related resources. Such programs may include, but not be 
limited to, the following: 

(a) Development of projects for storage and release of suitable 
quality waters to augment low stream flow. 

(b) Urban runoff control to reduce erosion. 

(c) Possible modification of irrigation practices to reduce or 
minimize adverse impacts from irrigation return flows. 

(d) Stream bank erosion reduction projects. 
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Attachment B 

Agenda Item K, January 19, 1990 EQC Meeting 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule. 

1. Legal Authority 

Oregon Revised Statute (ORS) 468.020 grants the Environmental Quality 
Commission the authority to, "adopt such rules and standards as it 
considers necessary and proper in performing the functions vested by 
law in the Commission." Further, ORS 468.705 provides the commission 
authority over water pollution. 

2. Need for the Rule 

Oregon Administrative Rule (OAR) 340-41-026(3) requires the Commission 
to consider approval of increase permitted discharge loadings. At the 
Commission's request, the Department has drafted rules to provide 
criteria to be used when considering a request by a permittee for an 
increase in discharge loading on a water quality limited receiving 
stream. These criteria will be used by the Commission and Department 
when considering requests from major and minor facilities respectively. 
The proposed rules also establish definitions for the terms "water 
quality limited" and "effluented limited". 

3. Principal Documents Relied Upon it this Rulemaking 

( 

a. Oregon Administrative Rule 340-41. 

b. Agenda Item K, June 2, 1989 EQC meeting, "To add environmental 
and economic decision-guiding criteria to existing water quality 
management policies in OAR 340-41-026, which require Environmental 
Quality Commission approval of increased discharges for existing 
sources, new discharges from significant sources and discharges 
to lakes.'' 

c. The Clean Water Act. 

d. Code of Federal Regulations, 40 CFR 130. 

e. Agency Item 0, March 13, 1987 EQC Meeting, Informational Report: 
Proposed Approach for Establishing Total Maximum Daily Loads as a 
Management Tool on Water Qua~ity Limited Segments. 
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LAND USE COMPATIBILITY STATEMENT 

Land Use Consistency 

The Department has concluded that the proposal conforms with the Statewide 
Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): The two proposed rule 
changes are procedural in nature and will not affect this goal. The 
Department believes that the change will better protect water quality 
resources and, therefore, concludes that this proposal is consistent with 
Goal 6. 

Goal 11 (Public Facilities and Services): The two proposed rule changes are 
procedural in nature and will not affect this goal. The proposed rule 
change, in some cases, will require a higher level of treatment for new 
sewage treatment plants. Higher treatment levels will add to the cost of 
providing necessary sewage treatment and will probably add to the burdens 
of public agencies in charge of providing sewer service. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same manner as indicated for testimony in this notice. 
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Attachment C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

Overall Impact 

Existing Oregon Administrative Rule 340-41-026(3)(a)(C) restricts the 
Commission and Department from allowing waste load increases to water 
quality limited receiving streams until discharging sources are in full 
compliance with their established waste load allocations. The current rules 
therefore require higher levels of treatment at a cost to the source. The 
current rule also requires expansions and increased growth to be 
accommodated within current permitted loads. This would result in a higher 
level of treatment and a higher level of cost. Most likely, these added 
costs will be transferred to people by the owner of the sewerage facility 
through added user fees for sewer service. The costs to individuals and 
small businesses will depend upon the necessary equipment for achieving the 
higher treatment level, the amount of wastewater discharged into the new 
sewage treatment plant by the individual or small businesses, and the number 
of connections to the new sewage treatment plant that have to share the 
additional costs. An example of the potential added costs are demonstrated 
as follows. If the added treatment requirements would require the use of a 
sand filter to polish the effluent from a one millions gallon per day plant, 
the increased costs for a single family home could be an additional $2.00 to 
$3.00 per month. The increased costs for small businesses would depend on 
the amount of wastewater discharged into the sewerage facility and the 
particular rate structure used by the owner of the sewerage facility. 

The proposed rules add·definitions for "effluent limited" and "water quality 
limited" receiving streams and clarify the current rules to describe which 
water quality limited receiving streams are covered. These clarifications 
may allow the Commission and Department to grant load increases on some 
water quality limit receiving streams under certain conditions, and thus 
reduce potential costs. 

The definitions in themselves do not impose additional costs. The sources 
which discharge to effluent limited or water quality limited receiving 
streams could however incur costs for treating wastes to the levels required 
by other rules and policies. 

The proposed rule options for amending OAR 340-41-026(3)(a)(C) would have 
essentially the same costs that are associated with the existing rule. 
However, because there would be a better description of what receiving 
streams are affected and what conditions have to be met, there could be a 
potential reduction in costs. For example, this clarification could 
potentially save small businesses, municipalities, and industries resources 
by clarifying whether they can or can not increase waste loads. If they can 
not increase loads and they still want to grow, then there is the potential 
for increases in costs to increase the level of treatment provided. If, 
however, they could increase loads, they may not have to increase treatment. 

The proposed options are described below: 
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Option 1 would restrict load increase actions for parameters 
causing receiving streams to violate and water quality standards 
be designated water quality limited until: 

1. Total maximums daily loads (TMDLs), waste load allocations 
(WI.As), load allocations (LAs), and reserve capacity have 
been established; 

2. Compliance plans under which enforcement actions can be taken 
are fully implemented; and 

3. There is sufficient reserve capacity to handle the increased 
load. 

Option 2 would restrict load increase actions for parameters 
causing receiving streams to violate and water quality standards 
be designated water quality limited until: 

1. Total maximum daily loads (TMDLs), waste load allocation 
(WI.As), load allocations (LAs), and reserve capacity has 
been established; 

2. Compliance plans under which enforcement actions can be taken 
have been established and are being implemented on schedule; 

3. There is sufficient reserve capacity to handle the increased 
load at the time it will be discharged; and 

4. Under extraordinary circumstances to solve an immediate and 
critical environmental problem that the Commission or 
Department may consider a waste load increase for an 
existing source on a waterbody designated water quality 
limited under proposed rule OAR 340-41-026(27)(a) based on 
the following conditions: 

a. That TMLDs, WI.As, LAs, and reserve capacity have been 
set; 

b. That compliance plans under which enforcement actions 
can be taken are being implemented on schedule; 

c. That an evaluation of the requested temporary increased 
load shows that this increment of load will not have a 
significant temporary or permanent adverse effect on 
beneficial uses; and 

d. That the temporary increase load will not prevent the 
receiving stream from meeting the compliance deadline 
for meeting that TMDL. 

Option 3 would be the same as Option 2, but add one addition 
provision that would require the Department to establish a 
priority list.for the collection of needed information. 
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Between the options, Option 1 would potentially have higher costs than 
either Option 2 or 3. This is because it would restrict load increases 
until full compliance with waste load allocations. Thus, all actions on 
proposed development would be delayed until the waste load allocations were 
achieved. Options 2 and 3 would allow actions to be taken but sources could 
not discharge until there was available reserve capacity. Costs associated 
with Option 1 and 2 may also be higher than Option 3 because they do not 
provide guidance on categories of water quality limited receiving streams. 
Therefore some sources may invest time and resources into information 
development which may or may not be useful. 

The current rules may also have greater costs because they could 
potentially require greater levels of treatment than required by existing 
basin treatment standards during the winter time when in fact there is 
assimilative capacity in the receiving stream. The basin treatment 
standards may allow allocation of wintertime reserve capacity while the 
existing rules would not. The proposed rule options could correct this 
situation. 
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Attachment D 

. 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON ••• 
PROPOSED AMENDMENTS TO POLICY STATEMENTS REIATED TO WASTEWATER DISCHARGES 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

PUBLIC 
HEARINGS: 

HOW TO 
COMMENT: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

Hearing Date: 
Comments Due: 

Permitted municipal and industrial sources that discharge treated 
effluent to surface waters. Large and small businesses and the public 
served by municipal treatment facilities. 

The Department proposes to amend two existing rules: First, OAR 340-
41-026 which provides the Commission and Director with a set of 
environmental and economic criteria to determine whether major 
dischargers and smaller dischargers, respectively, should be allowed to 
discharge increases loads to water quality limited receiving streams. 
The amendments specifically describe the conditions which must be 
considered by the Commission and Director when evaluating load request 
on water quality limited receiving streams. Second, the Department of 
Environmental Quality proposes to add to OAR 340-41-006 definitions for 
11 water quality limited" and "effluent limited11 receiving streams. 

Under proposed amendments to OAR 340-41-026, dischargers requesting 
increased discharge loading would know whether or under what 
conditions the Commission or Department will consider approving an 
increase in permitted discharge load to a water quality limited 
receiving stream. 

Public Hearings will be held before a hearings officer at: 

TIME: 

DATE: 

PLACE: Oregon Department of Environmental Quality (DEQ) 
4th Floor Conference Room 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

Written or oral comments may be presented at the hearings. Written 
comments may also be sent to the Department of Environmental Quality, 
Water Quality Division, 811 S.W. Sixth Avenue, Portland, OR 97204, and 
must be received no later than 5:00 p.m., 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 

OVER D-1 



WHAT IS THE 
NEXT STEP: 

Copies of the complete proposed rule package may be obtained from the 
DEQ, Water Quality Division. For further information, contact Neil 
Mullane at 229-5284 or toll-free (in Oregon) at l-800-4S2-4011. 

The Environmental Quality Commission may adopt new rules identical to 
the ones proposed, adopt modified rules as a result of testimony 
received, or may decline to adopt rules. The Commission will consider 
the proposed new rule and rule revisions at its meeting 
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Attachment E 

II BACKGROUND REPORT 
11 

Meeting Date: January 19. 1990 
Agenda Item: K 

Division: Water Quality 
Section: Standards and Assessments 

SUBJECT: 

Proposed Water Quality Rule Amendments for OAR 340-41-026(3)(c) and 340-41-
006(26) & (27). 

INTRODUCTION: 

The Commission requested staff review of the language in OAR 340-41-026(3) 
and specifically the term "water quality limited" contained in subsection 
(c). The following report examines this language and suggests options for 
addressing several issues resulting from the current rule language. 

OAR 340-41-026(3) was modified by the Commission on June 4, 1989. The 
expressed purpose of this modification was to provide the Commission and 
Department with specific criteria when reviewing and approval of pollutant 
loa~ discharge increases for new discharges, expanding discharges at 
existing facilities, and discharges to lakes. 

The rule was modified because the Commission had frequently been asked by 
several permittees to grant increased pollutant loadings to different 
waterbodies including the Columbia and Willamette Rivers. In reviewing 
these requests, the Commission felt it important to establish a set of 
criteria that would be useful in making these determinations. Information 
could then be provided by the permittee that would assist the Commission in 
making effective decisions. The information submitted would help to 
describe the effect of the increased loads on beneficial uses and the 
character of the receiving water. 

Consequently, the Commission directed the Department to explore and 
recommend specific criteria to assist the Commission in evaluating waste 
load increase requests. The Commission would then review the proposed 
language and consider it for potential inclusion into Oregon Administrative 
Rules. 

Proposed rule language was developed and taken to public hearing in the 
spring of 1989. The hearing process focused attention on the specific 
criteria. A review of the hearing record shows that there was no oral or 
written comment to indicate if .there was any concern with or understanding 
of the water quality limited language used in the proposed rule. 
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Recently, the Commission and public have asked several questions regarding 
the water quality limited language contained in the increase loading rule. 
These questions indicate that there was not complete understanding of the 
term "water quality limited" used in the rule. These questions also 
indicate that there is considerable misunderstanding as to how this 
designation is made, when it applies to a specific waterbody, and if it 
always applies to a waterbody. 

These recent discussions makes it imperative that some time be taken to 
further explain the term "water quality limited" if the increase loading 
rule and the Department's water quality limited program (total maximum daily 
load (TMDL) program) are to work together effectively to prevent, control 
and solve water quality problems in the state of Oregon. 

The remainder of the report will examine the term water quality limited, 
its description in federal statue and regulation, and the ensuing 
requirements for receiving streams that fall into the different water 
quality limited categories. It will conclude with a review of three rule 
options that clarify when increased waste loads may be discharged to water 
quality limited receiving streams and how the current increasing load rule 
should be modified. 

BACKGROUND: 

In the spring of 1989 the Commission considered the specific criteria for 
load increase requests. Concurrently, the Department was completing an 
extensive and exhaustive process to define and identify water quality 
limited waterbodies in accordance with federal law and regulation. This 
information was being assembled to meet the requirements of Section 305(b) 
of the Water Quality Act (WQA) wherein each state must submit a report on a 
two year cycle to the US Environmental Protection Agency (EPA) which 
describes the water quality status of the states waters. This report 
identifies where the state is meeting or not meeting water quality 
standards, and consequently where the state is or not protecting beneficial 
uses. The Department has prepared this report every two years for over a 
decade. It has served to evaluate the effectiveness of the state's water 
pollution control program and help set future program direction. 

The Department had been particularly deliberate in preparing the 1988 Water 
Quality Status Assessment report and had reviewed the steps being taken to 
identify water quality problems and water quality limited receiving streams 
with the Commission. This included a review of the criteria being used by 
the Department to determine water quality status. Considerable attention 
was given to this evaluation because of the ensuing implications for a 
waterbody designated as water quality limited and the potential effects that 
such a designation might have on the sources discharging to those receiving 
streams. 
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This approach highlighted the importance of the 1988 status assessment 
report. This would be the first report produced that would specifically 
identify water quality limited waterbodies throughout the state. This 
designation would have considerable effect on how the Department implemented 
the state's water pollution control program for these waterbodies. 

The water quality management program in Oregon underwent considerable change 
from 1986 to 1988. The agency shifted from a technology based permit 
program to a water quality based permit program. The emphasis shifted from 
the treatment technology used to the actual quality of the receiving water. 
In other words, moving away from treatment engineering processes to the 
receiving water's chemical, physical, and biological health. This change 
also shifted emphasis away from the traditional pollutants, such as 
Biochemical Oxygen Demand (BOD), to an emphasis on a wider range of 
pollutants including nutrients, metals, and toxics. The key influence on 
this change had been the need to establish total maximum daily loads (TMDLs) 
for waterbodies identified as water quality limited. 

Historically, the Department had implemented water quality control 
activities in accordance with a general management plan. This plan set 
forth an overall program to preserve and enhance water quality statewide and 
to provide for the beneficial uses of the water resource. The plan was 
intended to fulfill the policy of the State of Oregon regarding water 
pollution control as expressed in the Oregon statutes. This management plan 
was also designed to satisfy water quality planning and management 
activities identified in the Federal Clean Water Act (CWA) of 1972 which was 
amended in 1987 and is now referred to as the Water Quality Act (WQA). 

Oregon's traditional water quality control program approach was challenged 
on December 12, 1986 when the Northwest Environmental Defense Center (NEDC) 
filed suit in the Federal District Court in Oregon against Lee Thomas, 
Administrator of EPA, to require him to ensure that TMDLs were established 
and implemented for waters within Oregon identified as being water quality 
limited. The suit was based on the information provided in the 1986 status 
assessment report wherein the Department had identified waterbodies that 
were not meeting standards and protecting beneficial uses. 

As a result of the law suit and the ensuing court settlement the Department 
must develop total maximum daily loads (TMDLs), waste load allocations 
(WLAs), and load allocations (LAs) for waterbodies designated as being water 
quality limited. A detailed description of this suit is contained in 
Attachment F. 

FEDERAL LAW AND REGUI.ATION FOR RECEIVING STREAMS: 

Section 303 of the WQA contains the basic federal requirements for water 
quality management planning. The federal regulations which implement this 
section of the WQA are found in 40 Code of Federal Regulations (CFR) 130. 
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Section 303 deals specifically with water quality standards and 
implementation plans. It also contains the basic introduction to the review 
of water quality information and introduces the concept of designating a 
receiving stream water quality limited. 40 CFR 130 contains additional 
detail and requirements for implementing section 303. It also describes the 
terms used in both the statue and regulations. The following part of this 
report highlights important sections in both the WQA and federal regulation. 

Effluent Limited: 

The concept behind designating a waterbody as effluent limiting is to 
identify receiving streams which will meet instream water quality standards 
by implementing the minimum acceptable level of technology based controls. 
These controls are directed at achieving a certain effluent quality. 
Standard technology is defined as secondary treatment for municipal sewage 
treatment and best practicable control technology (BPT) for industrial 
sources. 

Water Quality Limited: 

The concept behind designating a waterbody as water quality limited is to 
identify receiving streams where point and nonpoint source dischargers must 
provide a higher than standard level of treatment in order to meet instream 
water quality standards and protect instream beneficial uses. 

Designating of a waterbody as water quality limited therefore identifies 
where receiving streams are in fact violating standards because sources are 
using only standard technology, when higher treatment is required. It also 
identified receiving streams which are not likely to meet standards with 
standard technology and receiving streams where higher than standard 
technology are presently being implemented. 

Section 303(d) of the WQA describes the water quality limited (WQL) re
quirements. The statue language reads: 

"(d)(l)(A) Each state shall identify those waters within its 
boundaries for which the effluent limitations required by section 
30l(b)(l)(A) and section 30l(b)(l)(B) are not stringent enough to 
implement any water quality standards applicable to such waters. 
The State shall establish a priority ranking for such waters, 
taking into account the severity of the pollution and the uses to 
be made of such waters." 

Therefore, under this section of the Act, the State is required to identify 
where water quality standards are not being met even after the application 
of effluent limitations required by section 30l(b)(l)(A). Waterbodies so 
identified are termed "water quality limited". Water quality limited 
receiving stream can therefore be stream reaches that do not meet instream 
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water quality standards, in either numerical or narrative form, even after 
technology based limitations have been applied. 

According to section 303(d)(l)(D) of the WQA, total maximum daily loads 
(TMDLs) are to be developed on those waters identified under section 
303(d)(l) as not meeting standards even after the application of effluent 
limitations. 

"303(d) (1) (C) Each State shall establish for the waters 
identified in paragraph (l)(A) of this subsection, and in 
accordance with the priority ranking, the total maximum daily 
load, for those pollutants which the Administrator identifies 
under section 304(a)(2) as suitable for such calculation. Such 
load shall be established at a level necessary to implement the 
applicable water quality standards with seasonal variations and 
margin of safety which takes into account any lack of knowledge 
concerning the relationship between effluent limitations and water 
quality." 

A TMDL has several components. These components are defined in federal 
regulations as follows: 

Loading Capacity (LC): The greatest amount of loading that a water can 
receive without violating water quality standards. 

Load Allocation (LA): The portion of a receiving water's loading capacity 
that is attributed either to one of its existing or future nonpoint sources 
of pollution or to natural background sources. 

Wasteload Allocation (WLA): The portion of a receiving waters loading 
capacity that is allocated to one of its existing or future point sources of 
pollution. WLA constitute a water quality-based effluent limitation. 

Total Maximum Daily Load (TMDL): The sum of the individual WLAs for point 
sources and LAs for nonpoint sources and background. If a receiving water 
has only one point source discharger, the TMDL is the sum of that point 
source WLA plus the LAs for any nonpoint sources of pollution and natural 
background sources, tributaries, or adjacent segments. TMDLs can be 
expressed in terms of either mass per time, toxicity, or other appropriate 
measure. 

A TMDL is basically equivalent to the loading capacity of a waterbody. The 
loading capacity is the greatest amount of pollutant loading that a 
waterbody can receive without violating water quality standards. 

The loading capacity (LC) is equal to the assimilative capacity of a stream 
for a particular parameter. Assimilation is the process of self 
purification. This process is dependent on the physical and biological 
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nature of the stream. As assimilation occurs, the ability of a stream to 
accept pollutant loadings is regenerated. For example, dissolved oxygen is 
added to a stream by reaeration. The decay of ammonia removes oxygen from a 
stream. When the ammonia demand for oxygen exceeds the oxygen supplied by 
reaeration, instream oxygen is depleted. When decay and reaeration rates 
are equal, the instream oxygen concentration remains stable. After the 
ammonia has decayed, reaeration replaces the lost oxygen. The capacity of 
the stream to receive ammonia loads has been regenerated and assimilation 
has occurred. 

Some parameters will not be assimilated by a stream. These parameters, such 
as dissolved solids, are termed conservative. For conservative parameters, 
the mass loadings to a stream can simply be added to show the cumulative 
load. Other parameters, such as ammonia and phosphorus, may be assimilated 
by a stream and are termed non-conservative. For non-conservation 
parameters, the loading capacity of a stream may be regenerated due to 
instream assimilation. This dynamic process needs to be accounted for in 
establishing the TMDL, and in considering increased waste loads. 

In summary a waterbody is termed WQL under section 303(d)(l) when it fails 
to meet water quality standards even after the application of minimum 
technology based controls. These waterbodies are required to have total 
maximum daily loads, waste load allocations and load allocations developed 
and implemented. 

Section 303 in addition to requiring the identification of waterbodies 
needing TMDLs contains under section 303(d)(3) additional language for 
identifying water quality limited waterbodies. Section 303(d)(3) states: 

"For the specific purpose of developing information, each State 
shall identify all waters within its boundaries which it has not 
identified under paragraph (l)(A) and (2)(B) of this subsection 
and estimate for such waters the total maximum daily load with 
seasonal variations and margins of safety, for those pollutants 
which the Administrator identifies under section 304(a)(2) as 
suitable for such calculation and for thermal discharges, at the 
level that would assure protection and propagation of a balanced 
indigenous population of fish, shellfish and wildlife." 

Therefore, the state must also identify waterbodies that may not be meeting 
water quality standards but for which the state lacks a complete data 
record. For these waterbodies the state shall estimate TMDLs and/or collect 
the needed information to determine if the waterbody should be designated a 
303(d)(l) WQL waterbody. 

By definition, waterbodies on which higher than minimum treatment 
technologies are being implemented to maintain and enhance .assimilative 
capacity are also WQL. They are limited not because of existing problems 
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but because it has been recognized that higher than standard technologies is 
needed to protect beneficial uses. 

There may also be waterbodies where the standard technologies have not been 
fully implemented. Therefore, on some waterbodies, there may exist 
inadequately or not fully implemented technologies, that if adequately or 
fully implemented, the waterbody may achieve standards. An example of this 
is the Tillamook River basin, where a management plan exists for nonpoint 
source problems, however the plan has not been fully implemented at this 
time. Water quality standards are still being violated but there has been 
a steady improvement in water quality while the plan is being implemented. 
The expectation is that with full plan implementation the river will be in 
compliance. 

In summary a waterbody can be classified (Figure 1) into the following 
categories: 

Effluent Limited: 

A. Receiving Stream where s.tandard technology, which is 
secondary treatment for municipal sewage sources and 
best practicable control technology for industrial 
source will achieve instream water quality standards. 

B. Receiving streams where there is insufficient 
information on which to determine whether standard 
technologies will achieve instream water quality 
standards. 

Water Quality Limited: 

A. 

B. 

c. 
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Receiving streams which do not meet instream water 
quality standards even after the implementation of 
standard technology. 

Receiving streams which achieve and are expected to 
continue to achieve instream quality but utilize higher 
than standard technology to protect beneficial uses. 

Receiving streams which are not expected to achieve 
instream water quality standards, streams where 
professional judgment would not expect them to meet 
water quality standards, and receiving streams where 
there is not enough information to determine if higher 
treatment technologies are achieving instream 
standards. 

E - 7 



~ 
w 
co 
w 

"' 

"' 
co 

~ 

A 

B 

Waterbody Category Designation 

Effluent Limiting Water Quality Limited 

1. Standard Tech & - 1. Higher than std treatment 
2. Meet WQ Std. 2. Nat Meeting WQ Std. 

1 . Violate WQ Std with 
Meets Water Quality A std technology. CWA 303(d)(1) 

standards with 2. Violate Std. with ~ 

CFR 130.7(b) 
standard tech. higher than std. tech 

B WQ Std met with 
Inconclusive info higher than std. 

to determine if tecnhology 
CWA .30.3(d)(3) 

WQ stds ore being CFR 130. 7(e) 
meet with std tech. 

c Inconclusive 
Info to determine 

if WQ Std being met. 

Figure 1 . 



Meeting Date: January 19, 1989 
Agenda Item: K 
Page 9 

In relationship to the increase load rule (OAR 340-41-026(3)) it is very 
important that it be fully understood that the Department did not intend to 
include waterbodies identified under Section 303(d)(3) of the Act into the 
coverage of the increase load rule. Section 303(d)(3) waterbodies are 
waters where the Department does not have sufficient information to 
conclude one way or another whether the waterbody needs TMDLs or they are 
water quality limited because higher than standard technology is being 
implemented to meet standards or basin treatment criteria policies. At the 
very least, the language of OAR 340-41-026(3) needs to change to clarify 
what the WQL category is affected. Later in this report, different options 
will be proposed that describe how the Commission and Department could 

• address waste load requests to these different WQL categories. 

It is also important to note that even from the very beginning of the TMDL 
program there has been a division of waterbodies into categories based on 
sufficient information to make informed decisions. As the Department 
learned more about the WQL/TMDL program and federal regulations it became 
very apparent that these regulations also anticipated that there would be a 
wide range in available information on specific waterbodies. Consequently, 
different categories of water quality limited and two different program 
elements 303(d)(l) and 303(d)(3) were established to guide pollution control 
activities. 

INTERSTATE WATERBODIES: 

The federal regulations give the initial responsibility to the states to 
identify WQL status and develop TMDLs for the waters within their 
boundaries. This is true for interstate waterbodies as well. However, if 
the states can not agree to the TMDLs and the resulting WLAs and LAs the EPA 
has the responsibility to resolve the issues. 

HOW HAVE WATERBODIES BEEN EVALUATED IN OREGON: 

Conventional Pollutants: 

The 1988 Water Quality Status Assessment report contains in Appendix B a 
detailed description of how the Department evaluated its ambient water 
quality data to determine water quality limited status. Briefly,the 
approach was to first identify specific beneficial uses, then identify the 
physical, chemical and biological parameters and criteria that would have 
the greatest effect in protecting these uses. Next the seasonality and data 
coverage were identified. This identifies the most sensitive time of year 
that particular beneficial uses needed to be protected. This was usually 
the critical flow period. It also identifies the level of data needed to 
make a use protection determination. Finally, the actual criteria for 
whether a use was supported or not supported were identified. 
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The results of this evaluation are contained in Appendix A of the report 
where the waterbodies are divided into 303(d)(l) and 303(d)(3) water quality 
limited status. 

Toxic Pollutants: 

In addition to examining its ambient water quality data, the Department, as 
a requirement of section 304(1) of the WQA, conducted and included in the 
1988 status assessment report an evaluation of waterbodies affected by toxic 
discharges. The detailed description of this evaluation is contained in 
Appendix C of the report. The results of this evaluation are contained in 
column 8 of Appendix A. Waterbodies identified as having confirmed 
discharges of toxics that impacted beneficial uses were identified as water 
~uality limited (303(d)(l)) and those with suspected discharges and problems 
were identified as water quality limited (303(d)(3)). 

WHAT IS THE DESIGNATION PROCESS? 

The current designation process begins with the evaluation of available data 
and ends with the submittal of the status assessment report (305 (b)) to 
EPA. The water quality limited waterbodies are identified in the table 
contained in Appendix A of the report. The report was taken to hearing for 
review by those who could potentially be affected by the various 
designations in the report. 

RAMIFICATION OF BEING DESIGNATED WOL: 

If a waterbody is designated as WQL under section 303(d)(l), the Department 
must prioritize this waterbody and schedule the development of TMDLs. The 
Department places facilities who may discharge to these waterbodies on 
notice that TMDLs will be developed and that the Department will open their 
permit and modify it to include the appropriate TMDL and WLA. The modified 
permit will be a water quality based permit. 

If a waterbody is designated as WQL under section 303(d)(3) the Department 
will prioritize these waterbodies for: 1) collection of data needed to 
provide information to make a determination on whether TMDLs are needed, 
and/or 2) development of estimated TMDLs, and/or 3) development and 
implementation of management programs. 

OAR 304-41-026(3)(c) Language Issues 

The language in OAR 340-41-026(3)(a)(C) is unclear on the following issues: 

1. Is the rule specifically directed at receiving streams which are 
violating instream water quality standards even after the application 
of standard treatment technologies? 
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2. Are waste load increases restricted for parameters directly or 
indirectly causing a waterbody to be designated WQL even during a 
season when there is sufficient reserve capacity? 

3. When is a waterbody designated WQL and is this designation ever 
removed? 

4. Can a waste load increase be granted to a WQL receiving stream? 

Water Quality Limited: 

The first issue is whether this rule was intended to apply to all WQLs 
waterbodies or only those determined not to be meeting standards even after 
the application of technology based controls (section 303(d)(l)). As 
previously discussed, federal law and regulation has several categories for 
water quality limited. OAR 340-41-026(3)(c) does not clearly distinguish 
between these categories or clearly indicate what categories were included 
in this rule. The current rule language speaks to restrictions on load 
increases for parameters causing WQL designations; thus it would appear to 
be directed towards streams violating standards. This would include those 
streams the Department has identified under the NEDC law suit and through 
the extensive evaluation conducted under the Water Quality Status Assessment 
process. Any waste load increases to these waterbodies should only be 
granted if the TMDL process has established the stream's assimilative 
capacity, waste load and load allocation have been set, and reserve capacity 
does or will exist, when the current sourCes come into compliance with their 
WLAs or LAs. 

If reserve capacity has been set aside, the Commission and Department must 
determine under what conditions they will allow the reserve capacity to be 
allocated. There are three potential approaches: 1) approve no allocations 
until WLAs and LAs are being fully met; or 2) approve an allocation based on 
the waterbody being in compliance by the time the discharge will be made to 
the receiving stream; or 3) approve an allocation after extensive evaluation 
of the potential added risk to the waterbody's identified beneficial uses. 
Under approach three it would be imperative that the EQC carefully examined 
and make specific judgments as to whether it is appropriate to increase 
loads to that waterbody. 

The water quality limited language in OAR 340-41-026(3) does not appear to 
include WQL waterbodies where there is a lack of knowledge. These 
situations would not warrant the strict discharge prohibition but a more 
deliberate evaluation approach. For these WQL waterbodies, it would be more 
appropriate to require detailed information be provide by the applicants to 
describe the potential affect of the discharge. This information would then 
be used to help answer the questions as to the health of the waterbody and 
allocate available reserve capacity. Any permit issued in this situation 
would also contain a reopener which would give the Department express 
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authority to open the permit to include TMDLs/WLAs if they prove to be 
necessary in the future to protect water quality. 

Season of Standards Violation: 

The second issue is that the current increasing load rule does not 
recognize the same seasonality the Department took into consideration when 
it evaluated the water quality data to determine WQL status. The fact that 
water quality standard violations associated with a specific waterbody may 
only occur during specific periods of the year and that maybe in compliance 
during other periods is not reflected in the current increase load rule 
language. The rule, as currently written, assumes that a waterbody 
designated WQL is violating standards the entire year. Consequently, it can 
not accept additional waste at any time and therefore the rule prohibits 
increase loads. This in fact may not be the case and it runs counter to the 
water quality based permitting concept inherent in the TMDL/WLA process. 

Under the water quality based permitting concept, a waterbody's assimilative 
capacity would be determined and specific waste loads would be allocated to 
individual sources. The loads allocated would reflect the season of the 
year that load could be discharged. The Department would also reserve a 
portion of this capacity in a WQL waterbody for allocation to future loads 
increase request. This approach addresses the water quality problem at the 
specific time of the year when standards are being violated and also 
provides a reserve capacity to be allocated. 

The current rule language does not in fact reflect what the Department and 
Commission have been doing in establishing and managing TMDLs. This can be 
seen in the program to achieve compliance with the TMDLs in the Tualatin 
basin. In this situation the Commission and Department have tied the TMDLs 
to specific periods of the year and stream flows. This describes the timing 
as to when the specific water quality problem is a concern in the waterbody 
and the ability of the waterbody to assimilate more waste with increased 
flow. A reserve capacity has also been established that may at some future 
date be allocated. 

The Department is currently considering waste load increases for minor 
sources on WQL waterbodies but during a season when standards violations do 
not occur. These increases can be generally characterized as winter time 
increases where there is sufficient flow to assimilate the additional load. 
In making a decision on these requests the Department is considering: effect 
on beneficial uses, technologies available, cost, antidegradation policy, etc. 

Water Quality Limited Status: 

The designation of a waterbody as water quality limited is based on whether 
water quality standards are being violated even after the implementation of 
standard treatment technology, or on whether higher than standard treatment 
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technology is being implemented. The Department's biennial water quality 
status assessment effort under the Section 305(b) reporting requirements of 
the WQL is the basis of this determination. Once a waterbody is designated, 
water quality limited it will always be limited, but it can change status 
within the different water quality limited categories. 

Approving Increasing Loads Discharged When WQL in Compliance: 

The fourth issue is whether the Commission and Department may approve load 
increases for a water quality limited waterbody. In addressing this issue, 
it must be clearly understood that the different categories of water quality 
limit related to different instream conditions and different levels of stream 
data. Some WQL waterbodies currently have reserve capacity during a 
particular season or the entire year, while others do not. In order to 
approve load increases, the Commission and Department must know what water 
quality limited category a receiving stream is in and what effect the 
additional load will have on that receiving stream. They must decide when to 
allocate reserve capacity and when the reserve capacity can be used by a 
discharger. They must also determine whether to grant increase waste loads if 
a stream is still violating standards. 

NEED FOR RULE CLARIFICATIQN: 

The current increasing load rule needs to be clarified to address each of the 
issues described above. The best approach for accomplishing is to adopt rule 
amendments which specifically address the water quality limited program. 
These rules would define water quality limited, identify the different WQL 
categories, describe how a waterbody is designated WQL, and establish when and 
under what conditions may the Conunission and Department approve increase waste 
loads for water quality limited receiving streams. 

The following alternative options describe the basic approaches that could be 
reflected in rules to address the issues. 

ALTERNATIVE OPTIONS: 

Below are described three separate options for providing agency policy 
direction and clarification in this situation: 

OPTION NO. 1: 

PM\WH3839 

Under Option 1, the Department would use the biennial 
water quality status assessment report (305(b) report) as 
the controlling document to identify waterbodies as water 
quality limited. The criteria for this designation would 
be those described in Appendix B and C of the status 
assessment report. Only those waterbodies qualifying for 
WQL status under section 303(d)(l) of the WQA and 40 CFR 

E - 13 



Meeting Date: January 19, 1989 
Agenda Item: K 
Page 14 

130.7(b) would be affected by this proposed rule option. 
No increases would be allowed in these waterbodies during 
the time period that standards were not being met until: 
(1) waste load and load allocations had been made, (2) 
there was reserve capacity sufficient to handle the 
requested increase load, and (3) the sources were in full 
compliance with the waste load allocations. 

Advantage -- This would establish a very strict regulatory program approach 
during the period of time when waterbodies were not achieving water quality 
standards. This would considerably reduce the work loads of Commission and 
Department because they would not have to consider load increase requests 
until a waterbody was in full compliance. It would tend to focus attention on 
the resources and timeframe for TMDL development and achievement of Wl.As. 

Disadvantage -- This option would not allow the Commission or Department to. 
approve load increases that would be discharged after the WQL waterbody is in 
compliance until after the waterbody is in compliance. This could seriously 
curtail development and growth in an area until full compliance is reached. 
This approach would not effective the other WQL receiving streams. There is 
no ability for existing sources to increase load temporary to solve a 
critical environmental problem. 

OPTION NO. 2 

PM\WH3839 

Under Option 2 the Department would use the status 
assessment report as the controlling document to identify 
water quality limited receiving streams. The criteria for 
this selection would be those described in Appendix B and 
C of the report. 

Only those waterbodies qualifying for WQL status under 
section 303.(d)(l) of the WQA (OAR 340-41-006(27)(a)) would 
be affected by the proposed rule. No load increase 
discharges would be allowed in these waterbodies during 
the time period the standards were not being met, unless 
extraordinary circumstances existed that warranted 
immediate action to solve a critical environment problem. 

The Commission and Department could however consider load 
increases as long as: (1) reserve assimilative capacity 
sufficient to handle the requested increase would exist 
in the receiving stream when Wl.As were achieved; (2) the 
existing sources were in full compliance with the schedule 
for meeting the WQL; and (3) the increase would not cause 
a threat to beneficial uses at the time it discharged. 
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Load increases could be granted when water quality 
standards violation still existed only if extraordinary 
circumstances existed that warranted immediate action to 
solve an immediate and critical environmental problem. 
This action could be taken if the existing sources had 
been allocated waste loads, the sources were in compliance 
with the schedule for meeting the waste load allocations, 
the Department had established a reserve assimilative 
capacity that could be allocated to new or existing 
sources, the proposed temporary increase load increment 
did not pose a significant temporary or permanent adverse 
effect to beneficial uses from the time it discharged 
until the waterbody was in full compliance with the TMDL. 

Advantage -- The Department and Commission would have the ability to approve 
load increase requests on WQL receiving streams if sufficient reserve 
assimilative capacity was available to handle the request, either at the time 
of the request or when the existing sources were in full compliance with 
assigned WLAs. This option would give the Commission and Department the 
authority to increase load to solve an existing, immediate, and critical 
environmental problem. 

Disadvantage - This would not address those water quality limited waterbodies 
needing more information. This approach requires adequate compliance 
monitoring to see that schedules are met so that approved discharges can 
occur. 

OPTION NO. 3: 

PM\WH3839 

Under Option 3 the Department would use the status assessment 
report as the controlling document to identify w.aterbodies as 
water quality limited receiving streams. The criteria for this 
selection would be those described in Appendix B and C of the 
305(b). report. 

All waterbodies qualifying for WQL status under the proposed 
OAR 340-41-006(27) would be included in the rule. 

No increases would be allowed to discharge to receiving streams 
under OAR 340-41-006(27)(a) during the time period the 
standards were not being met except under extraordinary 
circumstances. If WLAs had been made and the sources were in 
full compliance with the schedule for meeting the WQL the 
Commission and Department could consider load increases as long 
as there existed reserve assimilative capacity in the waterbody 
to accommodate the increase load and the increase would not 
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cause a significant threat to beneficial uses during the time 
it discharged" 

Waterbodies qualifying for WQL status under OAR 340-41-
006(27) (c) would be included in this proposed option rule" 

A waterbody designated under OAR 340-41-066(25)(a) would remain 
on the table in Appendix A of the status assessment report 
until identified sources were in compliance with their assigned 
waste load allocations, and then it could be moved from OAR 
3'40-41-006(27)(a) to (27)(b)" 

A waterbody designated under OAR 340-41-006(27)(c) would 
remain on the Appendix A table until data showed it should be 
OAR 340-41-006(27)(a) or (27)(b)" 

Advantage - In addition to all the advantages identified for Option No" 2, 
this option would allow the Department to identify and set priorities for OAR 
340-41-006(27)(c) water quality limited receiving streams" 

This would allow the Department to maintain emphasis on all WQL waterbody 
categories but at a level appropriate for each" 

Disadvantage - Increase the Department's work load to develop water quality 
based permits" 

HOW THE GURR.ENT RULES AND PROPOSED OPTIONS WOULD WORK: 

The following four examples describe various load increase request situations 
and then describe how the current rule and proposed rule options would address 
the request" Each situation described is paired with two graphs which 
illustrate the loading data for the receiving stream" 

SITUATION: 

PM\WH3839 

EXAMPLE 1 

A new or existing facility has requested a load increase on a 
waterbody designated as water quality limited and violating 
standards during the period of time in which the facility wants 
to discharge" The waste load increase would contain a 
parameter that contributed to the waterbody being designated as 
water quality limited" 

Graph 1 illustrates the conditions· occurring in the receiving 
stream when the request is made in Example lo The waterbody is 
water quality limited with a current 1989 load of 275 lbs. The 
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Commission has established an assimilative capacity of 100 
lbs, WLAs and LAs which add to 80 lbs, .and a reserve capacity 
of 20 lbs. 

The waterbody is to be in compliance in 1992. Graph 2 
contains the annual loading data for this situation. 

CAN THE COMMISSION OR DEPARTMENT CONSIDER THIS REQUEST? 

1. Current Rule: 

2. Proposed Option 1: 

3. Proposed Option 2: 

4. Proposed Option 3: 

No. The Commission or Department can not 
consider a waste load increase. 

No. The Commission or Department can not 
consider a waste load increase until the 
receiving stream is in full compliance with the 
established TMDLs/WLAs/LAs. 

Yes. The Co!Jl\llission or Department can consider 
this request and allocate future reserve 
capacity if: 

TMDLs/WLAs/LAs have been established, 

A compliance plan under which enforcement 
actions can be taken has been established, and 
is being implemented on schedule, 

Reserve capacity sufficient to handle the 
requested increase has been established, and 

Discharge would not occur until there is 
available reserve capacity. 

Yes. Same as proposed Option 2. 

EXAMPLE 2 

SITUATION: A new or existing facility has requested a waste load increase 
to a waterbody designated as water quality limited. The waste 
load would contain a parameter that contributed to the 
waterbody being designated as water quality limited. There is 
currently available reserve capacity sufficient to handle the 
request. However, the waterbody has not reached full 
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compliance with the TMDLs/WIAs/LAs established in the 
compliance plan. 

Graph 3 illustrates the conditions occurring in the waterbody 
when the request is made in Example 2. The waterbody had a 
load of 275 lbs in 1989. The Commission established an 
assimilative capacity of 100 lbs, WLAs and LAs Which added to 
80 lbs, and a reserve capacity of 20 lbs. The waterbody is to 
be in compliance with these WLAs and LAs by 1992. The graph, 
however, shows that in 1991, there is actually 10 lbs of 
reserve capacity accumulated as a result of the different 
sources coming into compliance with their WLAs and LAs. Graph 
4 provides the annual loading data for this example. 

CAN THE COMMISSION OR DEPARTMENT CONSIDER THIS REQUEST? 

1. Current Rule: 

2. Proposed Option 1: 

3. Proposed Option 2: 

4. Proposed Option 3: 

PM\WH3839 

No. The Commission or Department can not 
consider waste load increases to water quality 
limited waterbodies. 

No. The Commission or Department can not 
consider waste load increases to a water 
quality limited waterbody until the waterbody 
is in full compliance with the established 
TMDLs/WLAs/LAs. 

Yes. The Commission or Department can consider 
this request and allocate a portion of the 
reserve capacity established if: 

TMDLs/WLAs/LAs have been established, 

A compliance plan under which enforcement 
actions can be taken has been established, and 
is being implemented on schedule. 

Reserve capacity sufficient to handle the 
requested increase has been established and 
is available, and 

• A determination is made that shows at the time 
of discharge that sufficient reserve capacity 
exist and the increase load will meet water 
quality standards. at the boundary of the 
established mixing zone. 

Same as proposed Option 2. 
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SITUATION: 

EXAMPLE 3 

A new or existing facility has requested a waste load increase 
on a waterbody designated water quality limited but during a 
season when there is available assimilative capacity. In this 
situation there are summertime water quality standards 
violations but no violations during the winter. The requested 
increase would be for the wintertime when sufficient 
assimilative capacity existed. 

• Graph 5 illustrate the stream loading conditions for Example 
3. As shown, the stream although water quality limited does 
have sufficient reserve capacity during the winter season. 
Graph 6 provides the loading data. 

CAN THE COMMISSION OR DEPARTMENT CONSIDER THIS REQUEST? 

1. Current Rule: 

2. Proposed Option 1: 

3. Proposed Option 2: 

4. Proposed Option 3: 

No. The Commission or Department could not 
consider waste load increases because waterbody 
has been designated as water quality limited. 

Yes. The Commission or Department could 
consider waste load increases even though the 
waterbody is water quality limited because the 
proposed option would restrict waste load 
increases only during that time period when 
standards were violated. 

Same as proposed Option 1. 

Same as proposed Option 1. 

EXAMPLE 4 

SITUATION: An existing facility that is attempting to solve an 
environmental problem in another waterbody has requested a 
temporary load increase on a water quality limited receiving 
stream. Temporary, because the facility would still have to 
meet its allocated waste load on schedule. In this case, the 
facility is extending service to a residential area where there 
are failing septic systems and sever groundwater contamination 
problems. The environment problem solution is to eliminate the 
septic systems but this will result in a temporary increase in 
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waste loading to the water quality limited waterbody. The 
waterbody is limited during the season of the proposed load 
increase, the waste contain parameters that lead to the water 
quality limited designation, there is insufficient assimilative 
capacity to handle the proposed increase. 

Graph 7 illustrates the stream loading conditions for example 
4. The stream has a 1989 loading of 225 lbs and an 
~stablished assimilative capacity of 100 lbs. The sources are 
to be in compliance in 1992 with 80 lbs allocated to waste 
loads and a reserve capacity of 20 lbs. In 1990, however, due 
to an extraordinary circumstance, facility A requests to add 20 
lbs to solve a critical environmental problem. This would 
temporarily increase the load but it is still projected to meet 
the 1992 WLA. Graph 8 provides the annual loading data for 
this example. 

CAN THE COMMISSION OR DEPARTMENT CONSIDER THIS REQUEST? 

1. Current Rule: 

2. Proposed Option 1: 

3. Proposed Option 2: 

4. Proposed Option 3: 

PM\WH3839 

No. 

No. 

Yes. The Commission or Department can consider 
this request if: 

It is an extraordinary environmental problem 
affecting beneficial uses, 

The increase load would only be temporary, 

TMDLs/WLAs/LAs have been established, 

A compliance plan under which enforcement 
actions can be taken has been established, and 
was being implemented on schedule, and 

An evaluation of the requested temporary 
increased load shows that this increment of 
load will not have a significant adverse 
effect on beneficial uses. 

Same as proposed Option 2. 
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These examples provide an illustration of the issues surrounding the current 
rules and options for address them. In addition to the examples, Table 1 is 
a summary of some questions asked about the loading rules and how the various 
rules and rule options would address them. 
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Can the Conmission or Department take an 
action on requested load increase for a 
new or existing facility before full com-
pliance with WLA/LA? 

Can increase loads be discharged before 
sufficient reserve capacity existed under 
normal conditions? 

Can increased loads be discharged without 
sufficient reserve capacity in extra ordi-
nary circunstances to solve environmental 
problem? 

Can increased load be discharged before 
full corrpliance with WLA/LA? 

What water qJality limited streams are 
covered by the Rule or proposed option? 

Does the Rule consider the seasonality of 
some water quality problems? 

Does the Rule require the establishment of 
TMDL, WLA, LA, and reserve capacity? 

Does the Rule describe how waterbody is 
designated WQL? 

Does the Rule address interstate 
waterbodies? 

When would a loa:l in:rease be alle<.i!!d 
to discharge? 

Does Rule provide a pij:llic process for re-
view of WQL List? 

Does Rule provide some delineation of 
the beneficial use protection. 

PM\WH3809 (1/90) 

PM\WH3839 

TABLE 1 

Draft 

Current Rule 
OAR 340-41-026(3)(c) 

No 

No 

No 

No 

No Definition for 
l.QL Provided, 
Assune All 

WCL Categories 
Included 

No 

No 

No 

No 

Not Until Water 
Quality Limited 
Segment Was in 
Full Corrpliance 

No 

No 

Option 1 Option 2 Option 3 

No Yes Yes 

No No No 

No Yes Yes 

Only if Only if 

No Sufficient Sufficient 
Reserve Capaci- Reserve Capaci-

ties Exists ties Exists 

Defines WQL 
Defines l.QL Defines \..OL and Would Cover 

and Would Cover and Would Cover 
Category A Category A Categories A, 

B, and C 

Yes Yes Yes 

Yes Yes Yes 

Yes Yes Yes 

Yes Yes Yes 

Not Until Water Not Until Not Until 
Quality Limited Sufficient Re- Sufficient' Re-
-Segment Was in serve Capacity serve Capacity 
Full CC1111Jl i a nee Existed Existed 

Yes Yes Yes 

Yes Yes Yes 
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Attachment F 

NORTHWEST ENVIRONMENTAL DEFENCE CENTER VS THE U.S. EPA 

Oregon's traditional water quality control program approach was challenged 
on December 12, 1986 when the Northwest Environmental Defense Center (NEDC) 
filed suit in the Federal District Court in Oregon against Lee Thomas, 
Administrator of EPA, to require him to ensure that TMDLs were established 
and implemented for waters within Oregon identified as being water quality 
limited. The suit was based on the information provided in the 1986 305(b) 
report wherein the Department had identified waterbodies that were not 
meeting standards and protecting beneficial uses. 

The suit specifically identified the Tualatin River and generally other 
streams in Oregon that were water quality limited. Subsequently, NEDC filed 
a Notice of Intent to sue, naming 27 additional water quality limited 
waterbodies. The lawsuit contended that Section 303 of the WQA requires EPA 
to establish TMDLs on "water quality limited" stream segments and that this 
is a non-discretionary function. Therefore, EPA was obligated by statute to 
establish TMDLs. 

The Department reviewed the suit with the State Attorney General's office to 
establish a legal position. In reviewing the suit the Department decided 
that the development of TMDLs and the supporting waste load allocations 
(WLAs) and load allocations (LAs) should be directed by the state. The 
Department believed that establishing TMDLs and, particularly, WLAs, would 
be quite controversial. There would be discussion over the loads given to 
different sources and there would be a number of different alternatives for 
achieving the WLAs including flow augmentation, modified treatment method, 
no discharge, land application, or a combination of these or other 
alternatives. Because of this, a process had to be developed that would 
involve as much public participation as practicable, so that all potential 
alternative WLAs/LAs and potential implementation strategies would be given 
appropriate evaluation. 

If EPA were responsible for developing the TMDL their approach, as 
established by federal regulation, would not allow for more than minimal 
public participation. 

The Department felt that it would be more consistent with the overall 
approach of the state's environmental control program that the Department 
take the lead in establishing TMDLs/WLAs/LAs. Therefore, it actively 
participated in the negotiations between EPA and NEDC to develop an 
acceptable approach to settle the suit. 

On February 10, 1987, the Department met with the U.S. Justice Department 
and EPA to finalize a settlement proposal. The Justice Department and EPA 
presented the proposal developed to NEDC on February 11, 1987. The 
proposed approach consisted of the following key elements: 

1. Identify the water quality limited stream segments on which 
TMDLs/WLAs/LAs would be developed and describe how other 
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waterbodies will be assessed and additional "water quality 
limited" segments would be identified, ranked, and addressed in 
the future. 

2. Describe how TMDLs/WIAs/LAs would be developed. 

3. Establish a generic process to be used by the Department to 
develop and adopt the TMDLs/WIAs/IAs for each "water quality 
limite·d" segment. 

4. Describe how the Department would address applications for 
discharge permits during the period from the time a water 
quality limited segment is identified and the time 
TMDLsjWLAs/IAs are adopted. 

5. Describe the basic procedure for developing strategies which 
would be used to implement the TMDLsjWLAs/LAs through the 
NPDES permit process. 

As negotiation continued between EPA/NEDC/U.S. Justice Department, the 
Department proceeded to implement this 1ipproach. Department staff evaluated 
the 1986 305(b) report, the NEDC suit, and the NEDC "Notice of Intent" to 
file suit to determine the "water quality limited" segments due to point 
source discharges. The segments identified as the most appropriate 
waterbodies for the initial TMDL efforts are listed below: 

Tualatin River 
Yamhill River 
Bear Creek 
South Umpqua River 
Coquille River 
Pudding River 
Garrison Lake 
Klamath River 
Umatilla River 
Calapooia River 
Grande Ronde River 

In addition to these eleven waterbodies, the Department stated that there 
was insufficient information to make a definitive determination on 17 other 
waterbodies listed in the notice of intent to sue. These seventeen (17) 
waterbodies include: 
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Neacoxie Greek 
Necanicum River 
Nestucca River and Nestucca Bay 
Schooner Creek and Siletz Bay 
Yaquina River and Yaquina Bay 
North Florence Groundwater Aquifer 
Galapooya Creek 
Coast Fork Willamette River 
Mary's River 
Columbia Slough 
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Deschutes River 
Crooked River 
John Day River 
Powder River 
Malheur River 
Owyhee River 
Willamette River 
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NEIL GOLDSCHMIDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

,, REQUEST FOR EQC ACTION 
11 

Meeting Date: January 19. 1990 
Agenda Item: L 

Division: H&SW 
Section: Solid Waste 

SUBJECT: 

Infectious Waste: Authorization for hearing on proposed 
rules to implement 1989 Legislation limiting disposal and 
requiring incineration or other sterilization before 
disposal. 

PURPOSE: 

The proposed rule will establish criteria for the Department 
of Environmental Quality to use in determining when 
pathological wastes may be sterilized through means other 
than incineration. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~ for current Meeting 
Other: (specify) 

~ Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

Attachment _A_ 
Attachment __..!L 
Attachment ~ 
Attachment _IL 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 
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DESCRIPTION OF REQUESTED ACTION: 

The 1989 Legislature passed House Bill 2865, regulating the 
storage, transport, and disposal of infectious waste. This 
new law (now Chapter 763, Oregon Laws) requires action by the 
State Health Division of the Department of Human Resources, 
the Public Utility Commission and the Environmental Quality 
Commission to adopt rules to implement various portions of 
the statute. The Environmental Quality Commission and the 
Department of Environmental Quality involvement is limited to 
regulation of disposal of infectious wastes. 

Since disposal requirements for each type of infectious waste 
are clearly described in Chapter 763 of Oregon Laws 1989, the 
Department of Environmental Quality does not intend to repeat 
the statutory requirements in Oregon Administrative Rules, 
Chapter 340, Division 61, Solid Waste Management. 

The statute states that "Pathological wastes (biopsy 
materials and all human tissues, anatomical parts that 
emanate from surgery, obstetrical procedures, autopsy and 
laboratory procedures and animal carcasses exposed to 
pathogens in research and the bedding and other waste from 
such animals) shall be treated by incineration in an 
incinerator that provides complete combustion of waste to 
carbonized or mineralized ash. The ash shall be disposed of 
as provided in rules adopted by the Environmental Quality 
Commission. However, if the Department of Environmental 
Quality determines that incineration is not reasonably 
available within a wasteshed, pathological wastes may be 
disposed of in the same manner provided for cultures and 
stocks." 

The proposed rule establishes criteria by which the 
Department will determine if incineration is reasonably 
available within each wasteshed. 

AUTHORITY/NEED FOR ACTION: 

_x Required by Statute: Chapter 763, Oregon 
Laws 1989 

Enactment Date: 7/22/89 (HB 2685) 
Statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Attachment _lL 

Attachment 
Attachment 
Attachment 

Attachment 
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_x Time Constraints: (explain) 

Chapter 763 of Oregon Laws 1989 becomes 
operative on July 1, 1990. 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 
OAR 340-25-850 to 905 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 

Attachment _L 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The new infectious waste law passed by the 1989 Legislature 
will have significant impacts on the regulated community. 
Medical facilities which generate wastes defined in the 
statute as infectious will be required to segregate the 
infectious from· noninfectious wastes at the medical 
facility. Commercial waste collection companies will then 
be required to transport infectious wastes in separate, non
compacting trucks. Infectious waste, which includes 
pathological wastes, cultures and stocks, sharps, and 
biological wastes, must be sterilized prior to disposal. 
Pathological wastes must be sterilized through incineration 
unless incineration is not "reasonably available". These new 
requirements may significantly increase disposal costs for 
infectious wastes for some facilities. 

The purpose of this proposed rule is to.allow an option to 
incineration of pathological waste where it is simply not 
reasonably available to medical facilities in a particular 
location, due to cost or other factors. 

At the present time, there are approximately thirty-six (36) 
hospitals operating on~site infectious waste incinerators and 
thirty-seven (37) crematoriums. Two private corporations 
operate dedicated infectious waste incinerator facilities in 
Oregon. In addition, one municipal solid waste energy 
recovery facility and two municipal solid waste volume 
reduction incinerators dispose of infectious wastes. 

On-site incineration disposal costs for infectious wastes 
average fifty cents per pound at most of these facilities. 
One large hospital burning infectious and noninfectious 
wastes in an incinerator equipped with a heat recovery system 
estimates that the value of the recovered energy is higher 
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than the cost of incineration. One small hospital in Eastern 
Oregon and a medium-sized hospital in the Willamette Valley 
estimate disposal costs of approximately eighty cents per 
pound, due to their burning only pathological wastes in their 
incinerators. 

The cost of disposal in off-site incinerators is projected to 
be approximately the same as current disposal costs in on-
si te incinerators for most facilities. However, larger 
facilities which have energy recovery, such as st. Vincent's 
in Portland, and hospitals currently sending infectious 
wastes to landfills may pay more for incineration off-site. 

Adoption of more stringent emission control rules currently 
proposed by the Air Quality Division may result in closure of 
many of the existing hospital incinerators. This will reduce 
overall availability of incineration. However, incinerator 
capacity is not expected to be a problem. The mass-burning, 
energy recovery facility in Marion County and the two 
commercial infectious waste incinerators (in Klamath and 
Washington counties) should be capable of disposing of the 
entire amount of infectious wastes generated in Oregon. 

Discussions with the Public Utility Commission suggest that 
collection and transportation costs to these three 
incineration facilities will not vary significantly within 
the state. The expected capital and operating costs for 
incinerators operating in compliance with the proposed 
revised emission control rules are expected to be reasonably 
comparable between individual incinerators. 

On November 21, 1989, the Solid Waste Advisory Committee 
discussed possible criteria to determine if incineration is 
reasonably available in a wasteshed. The Committee concluded 
that "reasonably available in a wasteshed" should not be 
limited to the presence of an incinerator in each wasteshed, 
and that the decision should be based largely upon cost, 
rather than upon geographic location. The Committee then 
evaluated a Department proposal that pathological wastes be 
incinerated if the cost of incineration did not exceed by 
more than twenty-five percent (25%) the cost of treatment by 
alternate methods, such as steam sterilization (autoclaving), 
chemical sterilization, irradiation, etc., approved by the 
State Health Division. 

Based upon cost data provided by the owners of the two 
infectious waste incineration facilities, the Committee 
concluded that the proposed 25% cost differential would allow 
alternatives to incineration of pathological wastes in every 
part of the state of Oregon. This clearly violates the 
intent of the new legislation to promote incineration of 
pathological waste. The Department now recommends that 
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reasonable availability be determined by comparing the cost 
to incinerate pathological waste for a particular wasteshed 
to the cost of incineration throughout the state, rather than 
by comparing the cost to incinerate to the cost of treatment 
by alternative methods. 

The proposed rule would require that the Department conduct 
periodic surveys of the cost of incineration and that 
pathological wastes generated in a wasteshed be incinerated 
unless the cost of incineration exceeds the average cost of 
incineration throughout the state by twenty-five percent. 
Even if incineration is not "reasonably avallable" using the 
25 percent criteria, any alternate treatment system must 
still be approved by the State Health Division. 

Adoption of rules establishing criteria by which the 
Department will determine whether incineration is reasonably 
available for a wasteshed presumes that alternative 
treatments for cultures and stocks will be approved by the 
state Health Division. The State Health Division is 
currently developing rules to implement that portion of the 
statute. 

PROGRAM CONSIDERATIONS: 

Chapter 763 of Oregon Laws 1989 requires that the Department 
determine if incineration is not reasonably available within 
a wasteshed. This proposed rule would establish criteria to 
make this determination on a statewide basis rather than for 
each individual wasteshed, thus reducing the fiscal impact 
upon the Department imposed by the statute, since HB 2865 
did not establish a revenue source for this activity. 

Based upon available information regarding proper management 
of infectious waste, incineration of these wastes in a · 
properly designed incinerator equipped with air contaminant 
control systems and operated and maintained correctly is an 
environmentally acceptable method of disposal. 

The proposed rule strikes a balance between encouraging 
incineration as the preferred treatment method for 
pathological wastes, and protects isolated rural communities 
from unreasonable rates. 

Based upon discussions with hospital personnel involved with 
proper management of infectious waste, many hospitals have 
already contracted with private companies for collection of 
infectious wastes for incineration in regional facilities. 
The Department does expect some opposition to the proposed 
rule due to increased disposal costs for pathological wastes. 
The Department intends to survey incineration facilities 
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which comply with the applicable air quality rules in July 
1990 to establish the initial base incineration cost, and to 
recalculate the base cost as new facilities are constructed. 
The base cost would also be recalculated when rule changes 
result in increased incineration disposal costs. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Develop new rules to establish criteria based upon geographic 
considerations such as distance from the nearest incinerator 
facility, or whether an incinerator facility is located 
within the same wasteshed. · ·• 

2. Develop new rules to establish criteria based upon the 
statewide cost of disposal in incinerators which comply with 
the applicable emission control rules. 

3. Develop new rules to establish criteria based upon a 
combination of geographic and disposal cost factors. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

Alternatives 1 and 3 are not recommended because exempting 
areas or sources from the requirement to incinerate 
pathological waste solely on geographic proximity to 
incinerators would result in major portions of the state not 
having to incinerate pathological wastes. In addition, 
establishing incineration wastesheds could result in the 
creation of monopolies and unfairly restrict competition 
between incineration facilities. 

The Department recommends alternative 2 because it is the 
most effective and most efficient way of accomplishing the 
legislative intent to promote incineration while still 
protecting small, remote communities from unreasonable costs. 

The proposed criteria to determine whether incineration is 
reasonably available in a wasteshed are similar in concept to 
the criteria developed in the waste tire program to determine 
whether waste tires may be landfilled or whether they must 
be recycled. By providing an exception to the requirement 
for incineration, the proposed rule protects small, isolated 
communities from paying unreasonably high costs of 
transportation and incineration of pathological waste. 

The recommended criteria are not based upon disposal fees at 
any specific incinerator facility, but rather upon a 
comparison with disposal costs for all incinerator 
facilities. The recommended criteria also delete the 
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requirement for incineration of pathological wastes if the 
generator is unable to contract for disposal with any 
incinerator facility. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rule is consistent with Section 6 of Chapter 763 
of Oregon Laws 1989 (also known as HB 2685). One alternative 
option considered, comparing the cost to alternate treatment 
methods, would not have been consistent with the clear 
legislative intent to encourage incineration. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Does the proposed rule provide sufficient preference to 
incineration of pathological waste? 

2. Will the proposed rule prevent "unreasonable" costs from 
being imposed upon remote areas of the state? 

3. Is the rule consistent with the policy of decreasing the 
number of hospital incinerators per the proposed air quality 
rules? 

INTENDED FOLLOWUP ACTIONS: 

1. File public hearing notice with the Secretary of State. 

2. Hold a public hearing. 

3. Review oral and written testimony and revised proposed rule 
as appropriate. 

4. Return. to Commission for final rule adoption·. 

ETD:k 
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Proposed Revisions 

OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 
ADMINISTRATIVE RULES 

DIVISION 61 - SOLID WASTE MANAGEMENT 

INFECTIOUS WASTE MANAGEMENT 

Proposed additions to rule are underlined. 
Proposed deletions are in brackets []. 

DEFINITIONS 

340-61-010 

As used in these rules unless otherwise specified: 

ATTACHMENT A 

(1) "Access road" means any road owned or controlled by the disposal 
site owner which terminates at the disposal site and which 
provides access for users between the disposal site entrance and a 
public road. 

(2) "Airport" means any area recognized by the Oregon Department of 
Transportation, Aeronautics Division, for the landing and 
taking-off of aircraft which is normally open to the public for 
such use without prior permission. 

(3) "Aquifer" means a geologic formation, group of formations or 
portion of a formation capable of yielding usable ~uantities of 
ground water to wells or springs. 

(4) "Assets" means all existing and probable future economic benefits 
obtained or controlled by a particular entity. 

(5) "Baling" means a volume reduction technique whereby solid waste is 
compressed into bales for final disposal. 

(6) "Base flood" means a flood that has a one percent or greater 
chance of recurring in any year or a flood of a magnitude equaled 
or exceeded once in 100 years on the average of a significantly 
long period. 

(7) "Closure permit" means a document issued by the Department bearing 
the signature of the Director or his authorized representative 
which by its conditions authorizes the permittee to complete 
active operations and requires the permittee to properly close a 
land disposal site and maintain the site after closure for a 
period of time specified by the Department. 

(8) 11 Commission11 means the Environmental Quality Commission. 
(9) "Cover material" means soil or other suitable material approved by 

the Department that is placed over the top and side slopes of 
solid wastes in a landfill. 

(10) "Composting" means the process of controlled biological 
decomposition of organic solid waste. 
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.!..1ll "Cultures and stocks," means etiologic agents and associated 
biologicals. including specimen cultures and dishes and devices 
used to transfer, inoculate and mix cultures. wastes from 
production of biologicals. and serums and discarded live and 
attenuated vaccines. "Cultures• does not include throat and urine 
cultures 

HHH..Llll 

OAR61010 (1/90) 

"Current assets" means cash or other assets or resources 
commonly identified as those which are reasonably 
expected to be realized in cash or sold or consumed 
during the normal operating cycle of the business. 
"Current liabilities" means obligations whose 
liquidation is reasonably expected to require the use of 
existing resources properly classifiable as current 
assets or the creation of other current liabilities. 
"Department" means the Department of Environmental 
Quality. 
11 Digested sewage sludge" means the concentrated sewage 
sludge that has decomposed under controlled conditions 
of pH, temperature and mixing in a digester tank. 
"Director" means the Director of the Department of 
Environmental Quality. 
"Disposal site" means land and facilities used for the 
disposal, handling or transfer of or resource recovery 
from solid wastes, including but not limited to dumps, 
landfills, sludge lagoons, sludge treatment facilities, 
disposal sites for septic tank pumping or cesspool 
cleaning service, transfer stations, resource recovery 
facilities, incinerators for solid waste delivered by 
the public or by a solid waste collection service, 
composting plants and land and facilities previously 
used for solid waste disposal at a land disposal site; 
but the term does not include a facility subject to the 
permit requirements of ORS 468.740; a landfill site 
which is used by the owner or person in control of the 
premises to .dispose of soil, rock, concrete or other 
similar nondecomposable material, unless the site is 
used by the public either directly or through a solid 
waste collection service; or a site licensed pursuant to 
ORS 481. 345. 
"Endangered or threatened species 11 means any species 
listed as such pursuant to Section 4 of the Federal 
Endangered Species Act and any other species so listed 
by the Oregon Department of Fish and Wildlife. 
11 Financial assurance 11 means a plan for setting aside 
financial resources or otherwise assuring that adequate 
funds are available to properly close and to maintain 
and monitor a land disposal site after the site is 
closed according to the requirements of a permit issued 
by the Department. 
"Floodplain" means the lowland and relatively flat areas 
adjoining inland and coastal waters which are inundated 
by the base flood. 
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H:!G}J.!.lll "Groundwater" means water that occurs beneath the land 
surface in the zone(s) of saturation. 

H:!:b)-J.!lll "Hazardous waste" means discarded, useless or unwanted 
materials or residues in solid, liquid or gaseous state 
and their empty containers which are classified as 
hazardous pursuant to ORS 459.410. 

H:!:!}J..(l.ll "Heat-treated" means a process of drying or treating 
sewage sludge where there is an exposure of all portions 
of the sludge to high temperatures for a sufficient time 
to kill all pathogenic organisms. 

H:!'.l>Jilil "Incinerator" means any device used for the reduction of 
combustible solid wastes by burning under conditions of 
controlled air flow and temperature . 

.!.l..21 "Infectious waste" means biological waste. cultures and stocks. 
pathological waste. and sharps: as defined in Oregon Revised 
Statutes. Chapter 763. Oregon Laws 1989. 

H:!4>J.!..2fil "Land disposal site" means a disposal site in which the 
method of disposing of solid waste is by landfill, dump, 
pit, pond or lagoon. 

H:!5}J.!l.ll "Landfill" means a facility for the disposal of solid 
waste involving the placement of solid waste on or 
beneath the land surface. 
"Leachate" means liquid that has come into direct 
contact with solid waste and contains dissolved and/or 
suspended contaminants as a result of such contact. 
11 Liabilities" means probable future sacrifices of 
economic benefits arising from present obligations to 
transfer assets or provide services to other entities in 
the future as a result of past transactions or events. 
"Local government unit" means a city, county, 
metropolitan service district formed under ORS Chapter 
268, sanitary district or sanitary authority formed 
under ORS Chapter 450, county service district formed 
under ORS Chapter 451, regional air quality control 
authority formed under ORS 468.500 to 468.530 and 
468.540 to 468.575 or any other local government unit 
responsible for solid waste management. 
"Net working capital" means current assets minus current 
liabilities. 

H'.lG>J.!.lli "Net worth" means total assets minus total liabilities 
and is equivalent to owner's equity. 

HH>Ji1ll "Open dump" means a facility for the disposal of solid 
waste which does not comply with these rules. 

~"Pathological waste." means biopsy materials and all human 
tissues, anatomical parts that emanate from surgery. obstetrical 
procedures. autopsy and laboratory procedures and animal carcasses 
exposed to pathogens in research and the bedding and other waste 
from such animals. "Pathological waste" does not include teeth or 
formaldehyde or other preservative agents. 
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E-!03~}l.Ll2.l "Permit" means a document issued by the Department, 
bearing the signature of the Director or his authorized 
representative which by its conditions may authorize the 
permittee to construct, install, modify or operate a 
disposal site in accordance with specified limitations. 

E-!033}l.!1.21 "Person" means the state or a public or private 
corporation, local government unit, public agency, 
individual, partnership, association, firm, trust, 
estate or any other legal entity. 

E-!034}l.!11.l "Public waters" or "Waters of the State" include lakes, 
bays, ponds, impounding reservoirs, springs, wells, 
rivers, streams, creeks, estuaries, marshes, inlets, 
canals, the Pacific Ocean within the territorial limits 
of the State of Oregon and all other bodies of surf ace 
or underground waters, natural or artificial, inland or 
coastal, fresh or salt, public or private (except those 
private waters which do not combine or effect a junction 
with natural surface or underground waters), which are 
wholly or partially within or bordering the state or 
within its jurisdiction. 

H35}lil!!l "Processing of wastes" means any technology designed to 
change the physical form or chemical content of solid 
waste including, but not limited to, baling, composting, 
classifying, hydropulping, incinerating and shredding. 

E-!03&}l.Ll..2.l "Putrescible waste" means solid waste containing organic 
material that can be rapidly decomposed by 
microorganisms, which may give rise to foul smelling, 
offensive products during such decomposition or which is 
capable of attracting or providing food for birds and 
potential disease vectors such as rodents and flies. 

ti03'7}lQ&l "Regional disposal site" means: 
(a) A disposal site selected pursuant to chapter 679, Oregon Laws 

1985; or 
(b) A disposal site that receives, or a proposed disposal site 

that is designed to receive more than 75,000 tons of solid 
waste a year from commercial haulers from outside the 
immediate service area in which the disposal site is located. 
As used in this paragraph, "immediate.- service area 11 means the 
county boundary of all counties except a county that is 
within the boundary of the metropolitan service district. 
For a county within the metropolitan service district, 
"immediate service area 11 means the metropolitan service 
district boundary. 

E-08 )-J.!l!ll "Resource recovery" means the process of obtaining 
useful material or energy from solid waste and includes: 

(a) "Energy recovery," which means recovery in which all or a 
part of the solid waste materials are processed to utilize 
the heat content, or other forms of energy, of or from the 
material. 
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(b) "Material recovery," which means any process of obtaining 
from solid waste·, by presegregation or otherwise, materials 
which still have useful physical ·or chemical properties after 
serving a specific purpose and can, therefore, be reused or 
recycled for the same or other purpose. 

(c) "Recycling," which means any process by which solid waste 
materials are transformed into new products in such a manner 
that the original products may lose their identity. 

(d) "Reuse," which means the return of a commodity into the 
economic stream for use in the same kind of application as 
before without change in its identity. 

H39H.!!!2.l "Salvage" means the controlled removal of reusable, 
recyclable or otherwise recoverable materials from solid 
wastes at a solid waste disposal site. 

H4GH.!!!1.l "Sanitary landfill" means a facility for the disposal of 
solid waste which complies with these rules. 

fE41)-jili). "Sludge" means any solid or semisolid waste and 
associated supernatant generated from a municipal, 
commercial, or industrial wastewater treatment plant, 
water supply treatment plant or air pollution control 
facility or any other such waste having similar 
characteristics and effects.· 

fE42,)·H.ill "Solid_ waste" means all putrescible and non-putrescible 
wastes, including but not limited to garbage, rubbish, 
refuSe, ashes, waste paper and cardboard; sewage sludge, 
septic tank and cesspool purnpings or other sludge; 
commercial, industrial, demolition and construction 
wastes; discarded or abandoned vehicles or parts 
thereof; discarded home and industrial appliances; 
manure; vegetable or animal solid and semi-solid 
wastes, dead animals and other wastes; but the term does 
not include: 

(a) Hazardous wastes as defined in ORS 459.410. 
(b) Materials used for fertilizer or for other productive 

purposes or which are salvageable as such materials are used 
on land in agricultural operations and the growing or 
harvesting of crops and the raising of fowls or animals. 

fE43)-j.!!!fil "Solid waste boundary'' means the outermost perimeter (on 
the horizontal plane) of the solid waste at a landfill 
as it would exist at completion of the disposal 
activity. 

fE44)-j.(!ill "Tangible net worth" means the tangible assets that 
remain after deducting liabilities; such assets would 
not include intangibles such as goodwill and rights to 
patents or royalties. 

fE45)-li!ifil "Transfer station" means a fixed or mobile facility, 
normally used as an adjunct of a solid waste collection 
and disposal system or resource recovery system, between 
a collection route and a disposal site, including but 
not limited to a large hopper, railroad gondola or 
barge. 
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"Underground drinking water source" means an aquifer 
supplying or likely to supply drinking water for human 
consumption. 
"Vector" means any insect, rodent or other animal 
capable of transmitting, directly or indirectly, 
infectious diseases from one person or animal to 
another. 

ft4S )-Ji..lll 
f t4 9 )-J illl 

"Waste 11 means useless or discarded materials. 
"Zone of saturation" means a three (3) dimensional 
section of the soil or rock in which all open spaces are 
filled with groundwater. The thickness and extent of a 
saturated zone may vary seasonally or periodically in 
response to changes in the rate or amount of groundwater 
recharge., discharge or withdrawal. 

Stat. Auth.: ORS Ch. 459 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; 

DEQ 2-1984, f. & ef. 1-16-84 
OAR Ch. 763. ef. 7-1-90 

GENERAL RULES .PERTAINING TO SPECIFIED WASTES 

340-61-060 

(1) Agricultural Wastes. Residues from agricultural practices shall 
be recycled, utilized for productive purposes or disposed of in a 
manner not to cause vector creation or sustenance, air or water 
pollution, public health hazards, odors, or nuisance conditions. 

(2) Hazardous Solid Wastes. No hazardous solid wastes shall be 
deposited at any disposal site without prior written approval of 
the Department or state or local health department having 
jurisdiction. 

(3) Waste Vehicle Tires: 
(a) Open Dumping. Disposal of loose waste tires by open dumping 

into ravines, canyons, gullies, and trenches, is prohibited; 
(b) Tire Landfill. Bulk quantities of tires which are disposed 

by landfilling and which are not incorporated with other 
wastes in a general landfill, must be baled, chipped, split, 
stacked by hand ricking or otherwise handled in a manner 
provided for by an operational plan submitted to and approved 
by the Department; 

(c) General Landfill. Bulk quantities of tires if incorporated 
in a general landfill with other wastes, shall be placed on 
the ground surface on the bottom of the fill and covered with 
earth before other wastes are placed over them. 

(4) Waste Oils. Large quantities of waste oils, greases, oil sludges, 
or oil soaked wastes shall not be placed in any disposal site 
unless special provisions for handling and other special 
precautions are included in the approved plans and specifications 
and operational plan to prevent fires and pollution of surface or 
groundwaters. 
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(5) Demolition Materials. Due to the unusually combustible nature of 
demolition materials, demolition landfills or landfills 
incorporating large quantities of combustible materials shall be 
cross-sectioned into cells by earth dikes sufficient to prevent 
the spread of fire between cells, in accordance with engineering 
plans required by these rules. Equipment shall be provided of 
sufficient size and design to densely compact the material to be 
included in the landfill. 

(6) Hazardous Wastes from Other States. Wastes which are hazardous 
under the law of the state of origin shall not be managed at a 
solid waste disposal site when transported to Oregon. Such wastes 
may be managed at a hazardous waste facility in Oregon if the 
facility is authorized to accept the wastes pursuant to 
ORS 466.005 et seq. and applicable regulations. 

1Zl Infectious Wastes. All infectious wastes must be managed in 
accordance with Chapter 763. Oregon Laws 1989. Pathological 
wastes shall be treated by incineration in an incinerator which 
complies with the requirements of Oregon Administrative Rules 340-
25-850 to -905 unless the Department determines: 
.!1!l The disposal cost for incineration of pathological wastes 

generated within the individual wasteshed exceeds the average 
cost by twenty-five percent (25%) for all incinerators within 
the state of Oregon which comply with the requirements of 
Oregon Administrative Rules 340-25-850 to -905: or the 
generator is unable to contract with any incinerator facility 
within the state of Oregon due to lack of incinerator 
processing capacity: and 

.!Ql The State Health Division of the Oregon Department of Human 
Resources has prescribed by rule requirements for sterilizing 
•cultures and stocks." and this alternative means of 
treatment of the pathological waste is available. 

Stat. Auth.: ORS Ch. 459 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72 
ORS Ch. 763. ef. 7-1-90 
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ATTACHMENT B 

RULEMAKING STATEMENTS 
for 

Proposed New Rule and Revisions to Existing Rules 
Pertaining to Disposal of Infectious Waste 

OAR Chapter 340, Division 61 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to adopt a rule. 

STATEMENT OF NEED: 

Legal Authority 

The 1989 Oregon Legislature passed HB 2865 regulating the collection, 
transportation, storage, treatment and disposal of infectious waste that 
establish priority in methods of treating and disposing of infectious waste. 
Sections 2 to 9 of this Act (ORS Chapter 763) are added to and made part of 
ORS 459.005 to 459.385. The Commission is adopting a new rule and revisions 
to an existing rule which are necessary to implement the provisions of the 
HB 2865. 

Need for the Rule 

Improper storage, transportation, treatment and disposal of infectious waste 
represents a potential health and safety problem to the staff of medical 
facilities and to employees of solid waste collection services and disposal 
facilities, and to a lesser extent to the public and the environment. The 
Act establishes a comprehensive program involving the State Health Division 
of the Oregon Department of Human Resources, the Public Utility Commission, 
the Environmental Quality Commission and the Department of Environmental 
Quality to regulate collection, treatment and disposal of infectious waste. 
The new rule and the rule revision are needed to adopt criteria needed to 
determine the treatment method to be used for certain types of infectious 
wastes. 

Principal Documents Relied Upon 

a. Oregon Revised Statutes, Chapter 459. 

b. Chapter 763, Oregon Laws 1989. 

c. Oregon Administrative Rules, Chapter 340, Division 61. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rules appear to affect land use to a minimum extent, and appear 
to be consistent with Statewide Planning Goals and Guidelines. 

B-1 



With regard to Goal 6 (Air, Water and Land Resources Quality), the rules 
pertain to establishing criteria by which the Department will determine 
whether certain infectious wastes are to be incinerated in each portion of 
the state. The proposed rule does not directly involve issuance of an Air 
Contaminant Discharge Permit or a Solid Waste Disposal Permit for a specific 
incineration facility. New or modified incineration facility permits are 
issued under existing rules. 

The rules do not appear to conflict with other Goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the manner described in the accompanying NOTICE OF PUBLIC 
HEARING. 

It is requested that local, state and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide planning goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflicts brought 
to our attention by local, state or federal authorities. 

EST:k 
SW\SK2447 (12/89) 
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ATTACHMENT C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

I. Introduction 

The statute (Chapter 763, Oregon Laws 1989) requires that pathological 
waste shall be treated by incineration in an incinerator that provides 
complete combustion of waste to carbonized or mineralized ash. The ash 
shall be disposed of as provided in rules adopted by the Environmental 
Quality Commission. However, if the Department of Environmental 
Quality determines that incineration is not reasonably available within 
a wasteshed, pathological wastes may be disposed of in the same manner 
provided for cultures and stocks. Cultures and stocks shall either be 
incinerated or sterilized by other means (steam sterilization or 
autoclaving, chemical sterilization, irradiation, etc.) as prescribed 
by Health Division rule. Sterilized waste may be then disposed of in a 
permitted land disposal site, if it is not otherwise classified as 
hazardous waste. 

The new rule and the rule revisions establish criteria for the 
Department to determine if incineration is not reasonably available in 
a wasteshed. 

II. General Public 

Since pathological wastes are defined in the statute as human tissues 
and anatomical parts from surgical and obstetrics procedures, and 
autopsies and laboratory procedures, individual members of the public 
do not generate this type of waste. There would be no direct 
financial impact imposed upon the public. The public would, however, 
be indirectly affected by this proposed rule if disposal costs for 
pathological wastes (from medical facilities) result in increased 
costs for medical procedures. 

III. Small Business 

Small hospitals and other medical facilities (which employ less than 50 
persons) classified as small businesses would be affected directly by 
the proposed rule. Based on discussions with commercial infectious 
waste incineration companies and on estimates of transportation charges 
within the state of Oregon, total costs for transportation and 
incineration are estimated to range between 33 cents per pound to 38 
cents per pound. In addition, the cost of containers for infectious 
wastes for transportation (as required by Chapter 763) are estimated at 
14 cents per pound (based upon 25 pounds of waste in each container). 
The total container, shipping and incineration costs would range from 
47 cents per pound to 52 cents per pound in off-site incinerators · 
which comply with the proposed air quality regulations. 

SW/SB9200 (1/90) C-1 



Chapter 763 requires infectious wastes to be segregated from other 
wastes by separate containment at the point of generation. The 14 
cents per pound estimate for the containers may be identical for 
medical facilities for on-site and off-site incineration. The current 
disposal costs for on-site incineration of infectious wastes in a 
number of hospitals averages 50 cents per pound, with two hospitals 
burning only pathological wastes reporting costs of over 80 cents per 
pound. These costs are expected to increase to comply with the 
proposed new air quality rules. Disposal costs will also increase for 
medical facilities now disposing of pathological wastes in landfills. 

The net financial impact upon medical facilities generating 
pathological wastes will be site specific. Some medical facilities 
will face increased disposal costs, while other medical facilities 
utilizing off-site incineration may pay the same as or less than they 
now pay to operate their own incinerators. 

IV. Large Businesses 

Larger medical facilities, such as hospitals and medical laboratories, 
must also dispose of pathological wastes. This rule would have the 
same impact on them as on small businesses. 

V. Local Governments 

Local governments operating hospitals also generate pathological 
wastes. The proposed rule would have the same impact on them as on the 
general public or on small and large businesses. 

VI. State Agencies 

ETD:b 

Hospitals operated by the Department of Human Resources which conduct 
surgical procedures will also be required to incinerate pathological 
wastes. This rule would have the same impact on them as on the general 
public, large and small businesses and local governments. 

The proposed rule will have no appreciable fiscal impact upon the 
Department of Environmental Quality. 

SW/SB9200 (1/90) C-2 



ATTACHMENT D 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 

HIGHLIGHTS: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

Proposed Rules Relating to Management of 
Infectious Wastes 

Hearing Dates: 

Comments Due: 

Medical facilities generating infectious wastes. 

March 
March 
March 

April 

20, 1990 
21, 1990 
22, 1990 

6, 1990 

, "~Jt 

The Department of Environmental Quality proposes to add a new 
administrative rule, OAR 340-61-060(7), to establish criteria by which 
the Department will determine if incineration is not reasonably 
available within wasteshed for the disposal of pathological wastes. 

The proposed rule would: 

o Add the definitions of "pathological waste" and "cultures and 
stocks" to the list of definitions in OAR 340-61-010. 

o Require that all infectious wastes be managed in accordance with 
the requirements contained in Chapter 763 of Oregon Laws 1989. 

o Require that pathological wastes be incinerated unless the 
Department determines if incineration is not reasonably available 
within the wasteshed. The criteria would compare the cost to 
incinerate the pathological waste for each wasteshed to the 
average cost of incineration within the entire state. The 
Department would determine that incineration is not reasonably 
available if the cost in the wasteshed exceeds the average cost 
within the entire state by 25% or if there is a lack of 
incineration capacity, and if an alternate treatment method, 
approved by the State Health Division for treatment of cultures 
and stocks, is available. 

(over) 
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FOR FURTHER IN FORMATION: 
Contact the person or division Identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
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A Chance To Comment 
Proposed Rules Relating to Management of Infectious Wastes 
Page 2 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

Public hearings will be held before a hearings officer at: 

9:00 a.m. 
March 20, 1990 
DEQ Headquarters 
Conference Room 4A 
811 S.W. Sixth Avenue 
Portland, OR 

1:00 p.m. 
March 22, 1990 
Eastern Oregon State College 
Room 309-310 
Hoke College Center 
La Grande, OR 

1:00 p.m. 
March 21, 1990 
Cascade Natural Gas 
334 N.E. Hawthorne 
Bend, OR 

1:30 p.m. 
March 22, 1990 
City Council Chambers 
900 S.E. Douglas 
Roseburg, OR 

Written or oral comments may be presented at the hearing. Written 
comments may also be sent to the Department of Environmental Quality, 
Solid Waste Section, Hazardous and Solid Waste Division, 811 SW Sixth 
Avenue, Portland, OR 97204, and must be received no later than 
5:00 p.m. on April 6, 1990. 

Copies of the complete proposed rule package may be obtained from the 
DEQ Solid Waste Section. For further information, contact Tim Davison 
at 229-5965, or toll free at 1-800-452-4011. 

The Environmental Quality Commission may adopt a new rule identical to 
the one proposed, adopt a modified rule as a result of testimony 
received, or may decline to adopt a rule. The Commission will consider 
the proposed new rule and rule revisions at its meeting on May ~' 
1990. 

SW\SK2450 
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ATTACHMENT E 

OHEGON LAWS 1989 Chnp. 763 

CHAPTER 763 

AN ACT HB 2865 

Relating to solid waste disposal; creating new pro
visions; and . amending ORS 459.005, 459.225, 
459.284, 459.290 and 459.995 and section 9, chap· 
ter 679, Oregon Laws 1985. 

Be It Enacted by the People of the State of 
Oregon: 

SECTION 1. Sections 2 to 9 of this Act are 
added to and made a part of ORS 459.005 to 459.385. 

SECTION 2. The Legislative Assembly finds and 
declares that: 

(1) The collection, transportation, storage, treat
ment and disposal of infectious waste in a manner 
that protects the health, safety and welfare of the 
\Vorkers \Vho handle the waste and of the public is 
a matter of state-\vide concern. 

(2) The public health, safety and welfare is best 
prote<;ted by an infectious \Vaste collection system 
that serves as many persons as possible in this state, 
including medical care and laboratory facilities, 
" : · ing care facilities and private residences. 

,3) In the interest of public health, safety and 
'.VL'lrhre, it is the policy of this stnte to establish re
quirements for collection, transportation, storage, 
tr~atment and disposal of infectious \Vaste that \vill 



(~hap. i't>J t >HEGON LA IVS \989 

~ 1 st:ib!1sh pri1>r1ty in ntelhods of trcuting anJ dispos
ing of 111fect1ous \vastL'. 

SECTION 3. As used in sections '.!. to 8 of this 
1989 Act: 

{ll "Dlsp1>sal" ntt~ans the final plac£'tn(•nt of 
tr0ated infl:('tiuus \\'astc in a disposal site operating 
under a pern1it issued by a state or federal agency. 

i'.2) "Inf0ctious \Vastc" incllldcs: · 
(al ''Biological \VU.Ste," \vhich includes blood and 

blood products. L·xcretions, exudates, secretions, 
sU.ctionings und other body fluids that cannot be di
rectly discurdcd into a 1nunicipul sc\vcr system, and 
\Vaste n1aterials saturated with blood or body fluids, 
but docs not include -diapers soiled \Vith urine or 
feces. 

(b) "Cultures and stocks," which includes 
etiologic agents and associated biologicals, including 
specimen cultures and dishes and devices used to 
transfer, in.oculate and mix cultures, \~.:astes from 
production of biologicals 1 and serums and discarded 
live and attenuated vaccines. "Cultures1

' does not 
include throat and urine cultur~s. 

(c) "Pathological \Vaste," which includes biopSy 
materials and all human tissues, anatomical parts 
that emanate from surgery, obstetrical procedures, 
autopsy and labo"ratory procedures and animal 
carcass~s exposed to pathogens in research and the 
bedding and other \Vaste from such animals. ''Patho· 
logical waste·' does not include teeth or 
formaldehyde or· other preservative agents. 

(d) "Sharps," which includes needles, IV tubing 
with needles attached, scalpel blades, lancets, glass 
tubes that could be broken during handling and 
syringes that have been removed from their original 
sterile containers. 

{3) "Stor~q;e" means the temporary containment 
of infectious \Vaste in a manner that does not con
stitute treatn1ent or disposal of such '\Vaste. 

(4) "Transportation" means the movement a·f in
fectious \Vaste from the point of generation over a 
public high\vay to any intermediate point or to the 
point of final treatment. 

(5) "Tre;.itment" means incineration, sterilization 
or other method, technique or process approved by 
the Health Division of the Department of Human 
Resources that changes the chaTacter or composition 
of anv infectious waste so as to render the waste 
nonin-fectious. 

SECTION ·I. (ll No person who generates infec
tious \vaste sh:dl discard or store such \Vaste except 
us provided in section 5 of this 1989 Act. 

(~) No pt_•t·son shall transport infectious \\'Uste 
other thun infectious \vuste that is an incidental part 
uf other solid \Vaste except as provided in subsection 
(6) of section 5 ;Lnd sc<'tion 10 of this 1989 • .\ct. 

~ECTif>N 5. (1) Infl'<·tious \Va:-:te sh:d\ '\H~ st•gTe
gatr.d f'ron1 iii h1•r \VaSli!S bv S<~purutc co11talIHn(•nt ·1t 
tht_• point of g1·11pration. I11closurf's usPd for storage 
(Jr inf~··.:tio11s \V:1stt' sh:ill be secured to pri>'lf'Ot ;Le· 

cess b_v unauthorizPd fH'rsnns and shall \iL' 1n; 1:-kr>d 
\r.,.·1th prorni.ncnt \Varning sig-ns. 

('.!) Infectious \\'astr~. except f0r c:harps, shall be 
cnfltuint'<l in disposahl1~ rC'd r!astic h<1;;s or ronta1n
C'rs n1ade of otht•r 1natPrials irnpPrvious to tll!Ji<>turr> 
and strung \'IHJ1tgh to pr1.•vf'nt ripping. tc~1ring or 
bursting under normul conditions of use. 'fhc bags 
or containers shall be closed to prevent leakage or 
expulsion of solid or liquid \VUstes during stor<ige 
collection or transportation. ' 

(3) Sharps shall be contained for storage, col
lection. transportation and disposal in leakproof, 
rigid, puncture-resistant red containers that are 
taped closed or tightly lidded to prevent loss of the 
contents. Sharps muy be stored in such containers 
for more than seven davs. 

(4) 4.l..11 bags, boxes ~r other containers for infec
tious \Vaste and rigid containers of discarded sharps 
shall be clearly identified as containing infectious 
\Vaste. 

(5) Infectious \Vaste shall be stored at temper
atures and only for tim.:.~s established by rules of the 
Health Division of the Department of Human Re
sources. 

(6) Infectious \Vaste shall not be compacted be
fore treatment a:nd shall not be placed for collection, 
storage or transport."J.tion in a port;.ible or mobile 

12.\-1 

trash compactor. · 
(7) Infectious \Vaste contained in disposable bags 

as specified in this section shall be placed for col
lection, storage, handling or transportation in a dis· 
posable or reusable pail, carton, box, drun1, 
dumpster, portable bin or similar container. The 
con~ainer shall have a tight-fitting cover and be kept 
clean and in good repair. The container n1ay be of 
any color and shall be conspicuously l.ibeled \Vith 
the international biohazard svmbol and the i.Vords 
"Biomedical \Vaste" on the sides so as to be readilv 
visi.ble from anv lateru1 direction \Vhen the containc.r 
is upright. · 

(8) E.:ich time a reus.:ible container for ~nfectious 
\Vaste is emptied, the container shall be thoroughly 
\Vashed and decontaminated unless the surfaces of 
the container have been protected from contam
ination by a disposable red liner, bag or other device 
ren1oved \Vlth the \Vaste. 

(9) Trash chutes shall not be used to transfer 
infectious waste between locations \Vhere it is con
tained or stored. 

(10) Generators that produce 50 pounds or less 
of infectious \Vastc in any calendar month shall be 
excntpt frorn the specific ~equiren1ents of subsections 
(5), ("{) and (8) of this section. 

SECTION 6. (1) Pathological wastc'S shall be 
treated by incineration in an incinerator tht:it pro
vidL·s con1plete ro1nbustion uf \\'aslt• to carhon1zpd or 
n1inl'rulized ash. The ash shall be disposed of as 
providPd in rulPs adnrtr,f b."· tilt' EnvironnH~ntal 
((u;tlit\" C0rnrnissi0n. ilo\\-l'\'<~r. if th1• l)cp~trtment of 
F:nv1n~nr11C'ntal l~ua!it.y dt•lt•r·n1JIH'S that inc1nPration 
JS not rl'ason~i.h!y availab!l' \Vlthin a \Vastt~shcd, 



pathologic;.d \VaSll's rnay hP dispos+'d of in the san1P 
n1ann1:r providt.'U for culturL"S and stocks. · 

C2) Culturf:'s and stocks shall be incir3cratr:d as 
desc1·ihcd in stdJf;l'ction (l) of this srctinn nr stPri
!ized bv other n11•ans prescribPd bv f-icalth Divlsinn 
rule.- S-terilize<l \Vastl~ n10.1y be dispos1•d of in a p1~r· 
mittcd Jund disposal site if it is not othcr\visc clas
sified as h:Jzo.rdous \Vaste. 

(3) Liquid or soluble semisolid biological \VO.stcs 
may be discharged into a se\vugc treatment systcn1 
that provides secondary treatment of \vuste. 

(4) Sharps and biological wastes may be 
incinerated as described in subsection (1) of this 
section or sterilized by other means prescribed by 
Health Division rule. Sharps may be disposed of in 
a permitted land disposal site only if the sharps arc 
in containers as required in subsection (3) of section 
5 of this 1989 Act and are placed in a segregated 
area of the landfill. 

(5) Other methods of treatment and disposal may 
be approved by rule of the Environmental Quality 
Commission. 

SECTION 7. The Environmental Quality Com· 
mission may adopt rules for storage and handling of 
infectious \Vastc at ~ solid \Vastc disposal site. 

SECTION 8. The requirements of sections 2 to 
8 of this 1989 Act shall not apply to waste, other 
than sharps as defined in section 3 of this 1989 Act, 
that is: · 

(1) Generated "in the pra.ctice of veterinary medi
cine; and 

(2) Not capable of being communicated by inva
sion and multiplication in body tissues and capable 
of causing disease or adverse health impacts in hu
mans. 

SECTION 9. Each person who transports infec
tious \Vaste for consideration, other than \Vo.ste that 
is an incidental part of other solid waste, shall: 

(1) Provide written certification to a person who 
discards more than 50 pounds per month of infec
tious \Vaste that such \Vaste \vill' be disposed of in 
.compliance \Vith the provisions of sections 2 to 9 of 
this 1989 Act: and 

(2) Maintain records showing the point of origin 
and date and place of final disposal of infectious 
\Vaste collected &om generators. A copy of these re
cords shall ·be given to the generator or the Depart
ment of Environmental Quality upon .request. 

SECTION 10. The Public Utilitv Commission 
muy establish rull"S governing the ~'onditions for 
transportation of infectious \Vaste that is not an in
ciJPntal pa.rt of oth1~r solid \Vnstc. ~I'he rules mav re
quire persons transporting infectious \Vuste¥ for 
consirlcration to register srpai.·;1tl'ly \Vith the Public 
Utilitv Con1mission as an inll.•ctinus \Vaste trunspnr· 
b•r llnd 1nay specify the terms of that rpg1stration, 
ini'luding ;t fpp for such r<'g1strat.iun. 'rhe conunis
sion rnay require th:..it pPr:;ons tr;1nsporting inf('c· 
tiotls \Vaste t~)r cnn:~idPration dorurnC'nl thP county 

and statP nf origin of thP \\'nsb~. 1\s ll~~1·d 111 this 
section, "infi.•ctious \Vastl'" h<Ls tltt~ 1nt'~tn111g gJ\f'fl 111 
section 3 ()f this 1989 .-\ct. 

Sl~C'fl()N 11. St>ct.ion 10 of this :\ct is uddi:d t•J 

anJ rn;ide a part of URS chapter 767. 

SECTION 12. ORS 459.005 is amended to read: 
459.005. As llsed in OHS 450.005 to 459.385. •t:l· 

less the context requires other\visc: 
(1) ''A1Tccted person" n1co.ns a person or entity 

involved in the solid \-,'astc collection service prucPss 
i_ncluding but not limited to a recycling collection 
service, disposal site pcrmittce or o\vncr, city, 
county and metropolitan service district. 

(2) "Arca of the state" means anv citv or countv 
or combination or portion thereof or- other f:f;
ographical area of the state as n1ay be designated by 
the commission. 

(3) "Board of county commissioners" or "bo8rd'' 
includes county court. 

(4) "Collection franchise" means a franchise. 
certificate, contract or license issued bv a citv or 
county authorizing a person to provide collcCtion 
service. 

(5) "Collection service" means a servic'e tha: 
provides for collection of solid \Vaste or recyclable 
material or both. 

(6) "Commission" means the Envlronmcnt.::i.l 
Quality Commission. 

(7,) "Departi;nent" means the Department of En-
vironmental Quality. . 

(8) "Disposal site" means land and facilities used 
for the disposal, handling or transfer of or resourr::c 
recovery from solid \Vastcs,. including but not limited 
to dumps, landfills, sludge lagoons, sludge treat.mer:t 
facilities, disposal sites for septic tank pumping 0r 
cesspool cleaning service, transfer stations, rcsot~:--c.c 
recovcrv facilities, incinerators for solid \VaE· ' 
livered 'by the public or by a solid \Voste coll(· 
service, composting plants and land and f:::ici!. 
previously used for solid \Vaste disposal. at a L.i.nc 
disposal site; but the term does not include a fo.cilitv 
subject to the permit requirements of ORS -±68.741'"1 
a landfil1 site which is used by the owner or person 
in control of the premises to dispose of soil, rock, 
concrete or other similar nondccomposablc materio.1, 
unless the site is used by the public either directlv 
or through a solid \Vaste collection ~ervice: or a s1 te 
operated by a wrecker issued a certificate under 
OHS 822.110. 

(9) "Land disposal site" means a disposal site in 
which the method of disposing of solid \\'aste is bv 
landfill, <lLimp, pit. pond or lagoon. · 

(10) "Land reclamation" nv::ians the restoration 
of land to a better or more uscfUl state. 

(11) "Local govcrnrnent unit" n1~~ans a cit\·, 
county, mctrorolitan service di~trict ··formed undt~r 
ORS c huptcr '..!68, san1tarv district or saniL1rv au
thority fl)rrnl'd undPr OHS rhaptPr 450, count~· S•.'r
vice d1str1ct forn1('d undl'r ()ftS chaptt'r ·•51, rL1 gional 
air quality contr·ol uuthor1tv f(·irnlPd under OH.S 
468.500 to ·168.5:Jo and ,l68.S.10 to -Hi8.57.5 or an\· 
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other local govern1nC>nt unit responsible for solid 
\vastc mana~cment. 

(l~) "fv1C'tropoliL1n srrvicC' distrirt" rne'-lns u dis
trict org~nized 11nd1..'r ()F~S 1·haptc-r ~68 :ind cxc-rcis· 
ing solid \Vaste authority grunted to such district 
undt~r this Th.:lptcr .J.nd OR.S chupter 268. 

(13) "PC>rmit'' includes, but is not limited to, a 
con<litionnl permit. 

(14) "Person11 means the state or a public or pri
vate corporation, local govcrnn1ent unit, public 
agency, individual, partnership, association, firm, 
trust, estate or any other legal entity. 

(15) "Recyclable material" n1eans any material 
or group of materials that can be collected and sold 
for recycling at a net cost equal to or less than the 
cost of collection and disposal of the same material. 

(16) "Regional disposal site" means: 
(a) A disposal site selected pursuant to chapter 

679, Oregon Laws 1985; or 
(b) A disposal site that receives, or a prO!'Osed 

disposal site that is designed to receive more than 
75,000 tons of solid \Vaste a year from commercial 
haulers from outside the imrr.ediate service area in 
\vhich the disposal site is located. As used in this 
paragraph, "immediate service area" means the 
county boundary of all counties except a county that 
is \Vithin the boundary of the metropolitan service 
district. For a county \vi thin the metropolitan 3er~ 
vice district, "immediate service area" means the 
metropolitan service district boundary. 

(17) "Resource recovery" means the process of 
obtaining useful material or energy resources from 
solid \Vaste and includes: 

(a) ''Energy recovery," which n1eans recovery in 
which all or a part of the solid \Vaste materials arc 
processed to utilize the heat content, or other forms 
of energy. of or from the material. 

(b) '"!Y!aterial recovery," \Vhich means any proc
ess of obtaining from solid waste, by presegrcgation 
or otherwise, materials \vhich still have useful phys
ical or chemical properties after serving a specific 
purpose and can, therefore, be reused or recycled for 
the same or other purpose. 

(c) "Recycling," \vhich means any process by 
which solid \Vaste materials are transformed into 
ne\V products in such a manner that the original 
products may lose .their identity. 

(d) '•Reuse," \vhich means the return of a com~ 
modity into the economic stream for use in the same 
kind of application as before \vithout change in its 
identity. 

(18) "Solid \vastc collection service" or 
"service" meuns the collection, transportation or 
disposal of or rC>source rccoverv fron1 solid \vastes 
but does not include that part of a business operated 
under a cf'rtificate issued under ORS 822.110. 

(19) "Solid \Vastc" rneans all putrcscihle an<l 
nonputresciblc \\'aStL•S, inclu<ling but not lirniLPd to 
garbage, rubbish, refuse, ashes, \Vast0 paper anJ 
cardboard: se\vagl' sludge, septic tank and cesspool 
punipin~s or uthe:-- sludge; cornrncrc:ial. industrial, 
c.h•rnolitton and construction \'lastps; discard4!d or 
ahandorH'd \-'ebiclPs or parts th1_•r1~ot; discard1•J horne 

and industrial appliances; rnanurc, VPg! 1 lalile or ani
rnal solid and sen1isoliJ \V~.SlL'S, <lt•ad anirnals, infec
tious v•aste as defined in section 3 of this i989 
1\ct and other \\.'astes: but the tPrtn JL•Cs nnt in!_·ludc: 

(u) Hazardous \\·astes as dL'finPJ in Cl[\S ..+Li6.000. 
(b) Materials used fol' ft•rtil1z0r or fur uthf_'r pro

ductive purposes or \vhich arc salvagcnblL' as such 
rr1atl}rials arc used on land in agricultural oper.ttions 
and the gro\ving or harvesting of crops and the 
raising of fo\vls or animals. 

(20) ''Solid \vastc management" means prevc·ntion 
or reduction of solid \Vnstc; managcn1cnt of the stor
age, collection, transportation, treatment, utilization, 
processing and final dispos..il of solid \Vaste; or re
source recoverv from solid \\'aste; and facilities nec
essarv or convenient to such activities. 

(21) "Source separate'' means that the person 
who last uses rcc.vclable material separates. the 
recyclable niatcrial from solid \Vaste. 

(22) "Trn.nsfCr station" rne::ins a fixed or mobile 
facility normally used, 'us an adjunct of a solid \'.·aste 
collection and disposal system or resource recovery 
system, bet\vcen a collection route and a disposal 
site, including but not limited to a large hopper, 
railroad gondola or barge. 

(23) "\Vaste" means useless or discarded materi
als. 

(24) "Wasteshed" means an area of the sto.te 
having a com1non solid \VUste disposal s_y~tem or 
designated by the commission as an appropriate area 
of the state within \Vhich to develop a common re
cycling program. 

SECTION 13. ORS 459.225 is amended to read: 
459.~25. (1) If the commission finds th.:it a dis· 

posal site cannot mf:'et one or more of the ri;quir~
ments of ORS 459.005 to 459.105, 459.205 to 4b9.245 
and 459.255 to 459.285 or any rule or regulation 
adopted pursuant thereto, it may issue a varianc(: 
from such requirement e!ithcr for a lin1ited or un
limited time or it may issue a conditional permit 
containing a schedule of compliance specif)'ing the 
time or times permitted to. bring the disposal site 
into compliance \Vith such requirements, or it rnay 
do both. " 

(2) In carrying out the provisions of subsection 
(1) of this section, the commission may grunt specific 
variances &om particular requirements or may grant 
a conditional permit to an applicant or to a class of 
applicants or to a speeific disposal site, and specify 
conditions it considers necessary to protect the pub
lic health. 

(3) The commission shall grant a variance or 
conditional pcrn1it only if: 

(a) Conditions exist that arc beyond the control 
of the applicant. 

(b) Special conditions exist that render strict 
cornpliance unreasonable, burdensotHC or irnpracti
cal. 

(c) Strict cornpli:incc> \•.;oui(l rc-sult in substanti.d 
curtdi111Jt•nt or closing of a rLspnsal site an<l no al· 
ternative C1cilitv or altPrn;1ti,,,·1.• n1elhod of solid 
\1,:astc n1an.agcnH".nt is avaiiaL\c. 



(4) .:\ varianc1~ or conditional fH·r111it rn:iy IH~ ri•· 
voked or n1odifi1.'d bv the <.:urn111issio11 ;.1tlrr a public 
hearing held upon °nL1t l('s~> than 10 d;i~·s' not1rr'. 
Such nt"Jticr~ shull h1' Sf'I'YPd up.1n all p1'1·sorls 1.\'ho ttH' 
con1rnissiun kno\VS \viii b~, su!)jPctPd to g-rcati'r rt"'· 
strictions if such variancc• or conditional perrnit is 
revoked or n1odificd. or \\·ho are likch· to be ~dl'ected 
or \Vho have tiled \vith the con1rr1issiOn n \Vrittcn re· 
quest for such notification. 

(5) In addition to the authority to issue a 
variance or conditional permit under sub
sections (1) to (4) of this section, the commis
sion may modify an existing disposal site permit 
to specify the conditions under which the dis· 
posal site may accept and dispose of infectious 
waste as defined in section 3 of this 1989 Act. 
The commission also may require that a re· 
source recovery facility or solid waste 
incinerator accept infectious waste generated in 
Oregon if the infectious waste has been con
tained and transported 1n accordance with 
sections 5 and 10 of this 1989 Act, but only so 
long as the volume of infectious waste generated 
outside the county in which the facility or 
incinerator is located does not affect the ability 
of the faciJity or incinerator to process or dis
pose of all waste generated within .the county in. 
"·hich the facility or incinerator is located. 

(151] (6) The estublishment, operation, mainte· 
nancc, expansion, alteration, improvement or other 
change of a disposal site in accordance \Vith a vari~ 
ance or a conditional permit is not a violation of 
ORS 459.005 to 459.105, 459.205 to 459.245 and 
459.255 to 459.285 or any rule or regulation adopted 
pursuant thereto. 

SECTION 14. ORS 459.995 is amended to read: 
459.995. (1) In addition to any other penalty pro· 

vided by lp.\v, any person \Vho violates ORS 459.205, 
459.270 or the provisions of ORS 459.180, 459.188, 
459.190, 459.195, 459.710 or 459.715 or the pro
visions of sections 2 to 8 of this 1989 Act or anv 
rule or order of the Environmental Quality Commi~
sion pertaining to the disposal, collection, storage or 
reuse or recycling of solid \Vastes, as defined by ORS 
459.005, shall incur a civil penalty not to exceed 
$500 a day for each day of the violation. 

(2) The civil penalt.y authorized by subsection (1) 
of this section shall be established, imposed, col~ 
lected and appealed in the same manner as civil 
penalties arc established, imposed and collected un~ 
dcr ORS 448.:305, 4£).l.010 to 4[>1.0.JO, 454.205 to 
·154.255. 454.405, 4:>-1.-125. 454.505 to 454.535, 454.605 
to 454.7·15 and ORS e!1apter 468. 

SECTION 15. ORS 459.284 is :im~nrlcd to read: 
't['J9.284. Each [city or county] local government 

unit that has a. <l1.srns;d site opPrating under the 
provisions of ()RS ·l.S9.0fi.5 to ,l:J().385 and for \Vhich 
thP {ci(v or countv) local government unit cnil<'cts 
a ft•t> n1~1y 1qiport.1on ;in ari11,unt of the> st•rvice or ttsPr 
t.:hdrg1•s collt>ttc>d fiir sul1d 1,va.stc dispusdl at L~ach 
puhliclv o\VnPd, [(>rJ fran(·his1:d or privately ownt•d 

I~\, 

~n!id \-i./aste dif.;pns,d sit1~ \\'ithin or for the [city or 
C1>Uf1(Y] local g-over·nment unit l.lnd d1.•dic~ltC' and 
use theo n1orlf'\'S ohtained for rcha!Jillt;.itiun ;.1nd Prl
han_cPlllPTlt of-thP <.lrra around the di~;pnsal f.;it(' frnn1 
\vh1ch the fpcs h~1ve hPen 1·nllL~ctPd. 1'hat portion uf 
the sl'rvice c1nd user chu.rgc>s set aside L:: th1~ [c:.ly 
or county] local government unit for the purpo!'>eS 
of this s~ction shull he not more than Sl for cnch 
ton of solid \Vaste. If (11 city] any local government 
unit apportions moncvs under this section, [the 
cou.nty in u:hich the citv i:; located] another local 
gove;·nment unit mny- not also apportion moneys 
under this section for the same disposal site. 

SECTION 16. ORS 459.290 is amended to read: 
459.290. Ench [city or county] local government 

unit that apportions money under ORS 459.284 shall 
establish a citizens :Jdvisory com;mittec to select 
plans, programs nnd projects for the rehubilit.-ition 
nnd C"nhancernent of the [lrea around disposal sites 
for \Vhich the [city or county] local government 
unit has apportioned moneys under ORS 459.284. If 
(a city] any local government unit csto.blishcs a 
citizens advisory committee under this section, [a 
board of county co"lmissioners] another local gov
ernment unit may not also establish a local citizens 
advisory committee under this section for the same 
disposal site. 

SECTION 17. Section 9, chapter 679, Oregon 
La\vs 1985, is amended to read: 

Sec. 9. (1) The metropolitan service district shall 
apportion an amount cf the service or user charges 
collected for solid \Vaste disposal "at each general 
purpose landfill \Vithin or for the district and dcdi· 
cate and use the moneys obt.:J.ined for rehabilitation 
and enhancement of ihe area in and around the 
lu.ndfill from \Vhich the fees have bC'en r;ollected. 
That portion of the service and user c hargcs set 
aside by the district for the purposes of this su: 
section shall be 50 cents for each ton of solid \Vastc
The metropolitan service district may not ap
portion moneys under ORS 459.284 for a general 
purpose landfill for "·hich the district sets aside 
service and user charge·s under tAis subsection. 

(2) The metropolitan service district, comn1cnc .. 
ing on [the effective date of this 1985 Act] .July 13, 
1985, shall apportion an amount of the service or 
user charges collected for solid waste disposal and 
shall tr:-insfcr the moneys obtained to the Depart
ment of Environmental Quality. That portion of the 
service and user chilrg0s set uside b_v the district for 
the purposes of this subsection shall be $1 for t'ach 
ton of solid \VUSLe. lvlonevs tr:1nsferre<l to the de
partn1f'nt under this sccti~n sholl be paid into the 
Land Disposal lvlitig;ition .-\cco11nt in the Gj~neral 
Fund of the State 1'rl'asurY, \vhirh is h1~r<:'hv estLlh
lishPd .. 1\ll mnn1•vs in- the -ll,·count ar(' conti'nuouslv 
appr•lpriated tn t!H' dcpartrtlL'llt and shall be uscri fo-r 
Cilrr~·ing out th1~ dPpar·tnH•!Jt'S f\1nct1uns and d11ties 
und~·r [this l!J85 A<·t\ eh.apter 679, ()reg-on I~aws 
1985. 'l'hC' dt>p<trtrnL'!ll !')hall kPPP a ri•cnrd of all 
rnonro\·s dt'pnsiti~d in th1• ac(·o11nt. 'l'he record shall 
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indicate bv cumulative accounts the source from 
which the- moncvs are derived and the individual 
activity or progrD.m against which each withdra\val 
is charged. Apportionment of moneys under this 
subsection shall cease \vhcn the department is reim
bursed for all· costs incurred by it under (this 1985 
Act] chapter 679, Oregon Laws 1985. 

(3) The metropolitan service district shall adjust 
the amount of the service and user charges colJected 
by the district for solid waste disposal to reflect the 
loss of those duties and functions relating to solid 
\Vaste disposal that are transferred to the commis
sion and department under (this 1985 Act] chapter 
679, Oregon Laws 1985. Moneys no longer neces
sary for such duties and functions shall be expended 
to implement the solid waste reduction program 
submitted under section 8, [of this 1985 Act] chapter 
679, Oregon Laws 1985. The metropolitan service 
district shall submit a statement of proposed adjust
ments and changes in expenditures under this sub
section to the department for review. 

SECTION 18. Except as provided in section 19 
of this Act, sections 2 to 11 of this Act and the 
amendments to ORS 459.005, 459.225 and 459.995 by 
sections 12, 13 and 14 of this Act do not become op
erative until July l; 1990. 

SECTION 19. The Environmental Quality Com
mission, the Health Division and the Public Utilitv 
Commission may take any action before the opera. 
tive date of this Act that is necessary to enable the 
Public Utility Commission, the Environmental Qual
ity Commission, the Health Division or the Depart
ment of Environmental Quality to exercise. on and 
after the operative date of this Act, all tL" duties, 
functions and powers conferred bv this Act. 

Approved by the Governor July 22, f989 
Filed in the office or Secretary of State July 24, 19.11q 

l2J8 



ATTACHMENT F 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMO 

TO: Solid Waste Advisory Committee DATE: November 15, 1989 

FROM: Tim Davison 

SUBJECT: Infectious Waste Management 
Determination that Incineration is Available in a Wasteshed 

In response to your discussion during the October 20 meeting concerning the 
criteria to be used in determining if incineration is "not reasonably 
available" within a wasteshed, we have developed draft criteria on which to 
make this determination. 

We would like discussion and input by the Solid Waste Advisory Committee at 
its November 21 meeting. 

Background 

Chapter 763 of Oregon Laws 1989, formerly known as HB 2865, contains a 
requirement that pathological wastes (human tissue from surgical and 
obstetrical procedures, biopsy materials and similar wastes) shall be 
incinerated. If the Department, however, determines that incineration is 
not reasonably available to a wasteshed, pathological wastes can be disposed 
of in the same manner as cultures and stocks. The law requires 
incineration, or sterilization by other means prescribed by Health Division 
rule, of culture and stocks and of sharps. 

At the present time, there are approximately thirty-six (36) hospitals 
operating on-site infectious waste incinerators and thirty-seven (37) 
crematoriums. Two private corporations operate dedicated infectious waste 
incinerator facilities in Oregon. In addition, one municipal solid waste 
energy recovery facility and two municipal solid waste volume reduction 
incinerators dispose of infectious wastes. 

At the October 20, 1989 meeting, the Environmental Quality Commission 
authorized the Air Quality Division to hold public hearings to receive 
testimony on proposed rules to impose new emission limits on incineration 
facilities. The proposed rules would lower the allowable emission limits on 
particulates; establish new emission limits on hydrogen chloride, sulfur 
dioxide and carbon monoxide; require continuous monitoring equipment; 
require performance testing and require particulate and gaseous pollution 
control equipment on all incinerators. These new rules would not apply to 
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the energy recovery facility owned and operated by Ogden-Martin at Brooks in 
Marion County, as that facility is regulated under equally restrictive rules 
which apply to large incineration facilities. 

Omitting the on-site hospital incinerators and the two volume reduction 
incinerators which burn incidental quantities of infectious waste that is 
mixed with municipal solid wastes, three facilities now accept infectious 
wastes delivered to the incinerators in separate containers. Bio-Waste 
Management Corporation, located in southern Klamath County, began operating 
an incinerator in July 1989. This unit is rated at 1,000 pounds per hour of 
infectious waste for operation for 22 hours per day, for a daily capacity of 
11 tons. The unit is equipped with acid gas and particulate removal 
emission cOntrol system. Therm-Tee, Inc., located in Tualatin, currently 
operates a small incinerator unit limited to 500 pounds of infectious waste 
per day. Therm-Tee, Inc., recently purchased Medical Waste Systems of. 
Oregon from BFI, and is continuing to transport medical facility wastes 
collected in Oregon to a privately owned municipal solid waste incinerator 
facility near Ferndale, Washington. Therm-Tee, Inc., is also constructing a 
larger incinerator unit to dispose of infectious waste at their Tualatin 
location. 

Ogden-Martin Systems of Marion, Inc., the owner and operator of a mass-burn, 
waste-to-energy facility in Marion County located at Brooks, disposes of 
infectious wastes generated within the county. Infectious wastes from 
Marion County are separately collected by a subsidiary of the franchised 
collection firms. The County is currently considering whether or not to 
accept infectious wastes from other Oregon counties. 

The new Therm-Tee, Inc. incinerator will have the capability of disposing of 
more infectious wastes than the present customers (of both Therm-Tee, Inc., 
and Medical Waste Systems of Oregon) generate. Bio-Waste Management 
Corporation also has capacity to accept additional infectious wastes. 
Ogden-Martin Systems of Marion, Inc., also has the capability of disposing 
of more infectious wastes than are generated in Marion County. The 
remaining capacity of these three existing incineration facilities, even 
without considering possible new facilities, appear to provide sufficient 
capacity to incinerate most, if not all, of the pathological wastes and 
cultures and stocks generated in Oregon. In addition, one corporation 
located in the Portland area has indicated some interest in using an 
existing large steam autoclave to render infectious wastes non-infectious. 

The proposed revisions to the incinerator emission limitations may persuade 
many hospitals to shut down their incinerators rather than to retrofit 
emission control systems. This will eliminate the opportunity for other 
medical facilities in the community to dispose of infectious wastes in 
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hospital incinerators. It is possible that the incinerator disposal options 
will be limited to Therm-Tee, Inc., Ogden-Martin and Bio-Waste Management 
Corporation and to new facilities. 

Since sufficient incineration capacity is available to dispose of 
pathological wastes and stocks and cultures (as well as sharps and 
biological wastes), this suggests that a determination whether incineration 
is reasonably available could be a function of disposal costs, geographic 
location or a combination of cost and location. 

Using Cost to Define "Reasonably Available 11 

Although the owner/operators of the two infectious waste incinerator units 
use different cost allocation methodology to develop disposal costs, it is 
possible to make some general assumptions pertaining to disposal costs of 
incineration. These assumptions include: 

o Capital costs for dedicated infectious waste incineration facilities, 
including emission control systems, are similar for the two existing 
facilities and any new facilities that might be constructed in the next 
two or three years. 

o Operational costs (labor, maintenance, combustion residue disposal, 
etc.) should be comparable for incinerator facilities that comply with 
the proposed emission standards. 

o Tipping fees at incinerators have been up to $300 per ton. These costs 
are expected to rise to cover the cost of meeting the proposed new air 
emission rules and the costs of disposal of ash in monofils. 

o The cost of containers for collection of infectious waste should be 
comparable for generators if the collection firms serve similar 
populations and provide the containers. 

o Infectious waste collection costs are a function of the quantity of 
waste generated in a wasteshed, the number of collection points in each 
wasteshed, the distance between the wasteshed and the incineration 
facility and the road conditions. Because of the statutory prohibition 
against use of compaction equipment to store or to collect infectious 
wastes, collection costs for small communities are not necessarily 
proportional to the number of generators (measured on a unit weight 
basis). 

We were unable to develop cost estimates for central steam autoclave 
treatment facilities since no facility of this type currently operates in 
Oregon. Each medical facility using a steam autoclave must be evaluated on 
an individual basis, and the availability of this option will be dependent 
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upon the physical locations of autoclaves. (The cost of collection and 
transportation of infectious wastes to a centrally located steam autoclave 
(or other approved treatment) facility should be the same as if the wastes 
were to be disposed of in a centrally located incinerator.) 

If cost is to be the main factor in determining what is "reasonably 
available," the preferred method is to compare the cost of incineration to 
other available alternatives. This method has been utilized by the 
Department in the past (e.g., in the waste tire program). The primary 
alternative for sterilizing pathological cultures and stocks, and sharps is 
autoclaving (steam sterilization). 

Many hospitals (and other medical facilities generating pathological wastes 
and cultures and stocks) have installed steam autoclaves in close proximity 
to surgical and obstetrical suites for use in sterilizing instruments. Use 
of such an autoclave unit to treat infectious wastes may not be acceptable 
because of a risk of releasing pathogenic organisms during waste handling or 
by interfering with the use of the autoclave to sterilize instruments during 
surgical procedures. The decision whether existing steam autoclaves can be 
used is the responsibility of the Oregon State Health Division. 

Using Geographical Location to Define "Reasonably Available" 

During our discussions with owners of existing facilities and with local 
government entities, we have found that: 

o One private corporation limits the service area to a radius of one 
hundred miles of the incinerator. 

o One private corporation will serve generators within a three-hundred
mile radius at a_set price per volume, with larger loads being charged 
less per pound. Generators located outside that radius will be 
charged more per pound. 

o One private corporation currently receives infectious wastes only 
within the county in which the facility is located. 

o One out-of-state incinerator operator may be restricted to accepting 
only infectious wastes generated within that state if an initiative 
passes. 

Geographic limitations at this time do not completely stop shipment of 
infectious wastes to an incinerator from anywhere in Oregon. A 
determination by the Department whether incineration is reasonably available 
basically depends upon the incineration costs and existence of an alternate 
disposal option approved by the Oregon State Health Division, rather than 
location of the generator of the wastes. 
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Recommendation 

The Department shall reach a determination that incineration is "not 
reasonably available" if: 

1) The generator is unable to contract with the owner/operator of any 
incinerator authorized by the Department to accept infectious waste in 
the state of Oregon. 

2) The disposal cost of incineration is greater than one hundred and 
twenty-five percent (125%) of the cost to dispose of infectious wastes 
in an alternate treatment facility, provided that the alternative 
disposal facility has been approved by the Oregon State Health 
Division~ 

ETD:k 
SW\SK2384 
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NEIL GOL'OSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

GOVERNOR 

DEQ-46 

REQUEST FOR EQC ACTION 

Meeting Date: January 19. 1990 
Agenda Item: M 

Division: Hazardous & Solid Waste 
Section: Underground storage Tanks 

SUBJECT: 

UST Rules: Authorization for hearing on Proposed Adoption of 
Federal UST Technical Standards and Financial Responsibility 
Rules, and Local Program Delegation 

PURPOSE: 

Adopt underground storage tank (UST) rules for local program 
delegation. Adopt UST rules allowing local government to 
petition for more stringent UST standards where groundwater 
is threatened. Adopt technical standards and financial 
responsibility rules that are no less stringent than the 
federal UST regulations, thereby qualifying for federal 
approval of the state program to regulate USTs in lieu of 
federal regulation. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

_x_ Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
40 CFR 280 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Land Use Consistency Statement 

Issue a Contested Case Order 

Attachment ___A_ 
Attachment -1L 
Attachment _Q_ 
Attachment _Q_ 
Attachment _!L 
Attachment _JL 
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Page 2 

Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Subtitle I of the 1984 Hazardous and Solid Waste Amendments 
to the Resource Conservation and Recovery Act {RCRA) 
introduced regulations requiring underground storage tanks 
containing petroleum and hazardous substances to meet 
certain technical and financial responsibility requirements. 
Additionally, the regulations encouraged the states to run 
the UST program. The Department of Environmental Quality 
worked with representatives of the public (32 member advisory 
committee) to develop a legislative proposal that would 
establish a state underground storage tank program. All 
parties, including industry representatives, preferred a 
state-run UST program to a federal program. The 1987 Oregon 
Legislature adopted state UST statutes that encourage the 
Commission to establish a state UST program that will receive 
authorization to regulate USTs in lieu of federal regulation. 

In 1988 the Commission adopted interim UST rules to 
establish a $25 annual UST permit fee to fund the program, 
limited technical and decommissioning standards, and the 
authority to prohibit delivery of product where an UST is out 
of compliance. Since that time the Commission has adopted 
additional UST regulations, including licensing requirements 
for persons who work on USTs, reporting and corrective action 
requirements for releases and spills from USTs containing 
petroleum, plus several housekeeping modifications to the 
interim UST rules. Final federal UST technical and financial 
regulations were adopted in late 1988. 

To obtain state program approval to regulate USTs in lieu of 
federal regulation it is necessary to first adopt technical 
and financial responsibility requirements that are no less 
stringent than the federal UST regulations, 40 CFR 280, 
included as Attachment B. Secondly, the Department must 
apply to the U.S. Environmental Protection Agency for state 
program approval. The Department intends to make application 
sometime after July 1, 1990. 
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As a first step, the Department is requesting authorization 
to hold public hearings on the proposed rules shown in 
Attachment A. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 466.705 - .995 
Pursuant to Rule: 

_x_ Pursuant to Federal Law/Rule: 40 CFR 280 

Other: 

_x_ Time Constraints: 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

The Department has made a grant commitment to the EPA to make 
application for federal authorization prior to July 1, 1990. 
The rule adoption process takes four to six months. 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comment 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

USTs in Oregon are presently regulated by both the Department 
and the Environmental Protection Agency (EPA). A single 
regulating agency would be more effective and less confusing 
for the public, the Department and the EPA. The proposed 
rules combine state and federal UST regulations. Federal 
authorization of the Oregon program will establish the 
Department as the sole agency regulating USTs. 

The existing federal technical and financial responsibility 
requirements are burdensome upon owners and operators of 
underground storage tanks. Financially marginal persons will 
not be able to continue to operate their USTs. (The EPA 
estimates that 46 percent of the independent motor fuel 
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retailers will not survive beyond the next five years.) This 
unavailability of motor fuel will severely affect the general 
public and tourism in the rural sections of the state. 
Although the federal regulations are now creating these 
problems, adoption of the proposed rules will focus attention 
on the Department and create expectations that the Department 
and the state will develop satisfactory solutions. 

PROGRAM CONSIDERATIQNS; 

Before the state UST program can be authorized to regulate 
USTs in lieu of federal regulation it will be necessary for 
the state to assure the EPA that our rules are no less 
stringent and are as enforceable as the federal UST 
regulations. A Governor's submittal letter and an Attorney 
General's certification are required as part of the 
authorization application. 

To assure that these proposed rules are no less stringent 
than the federal regulations, the Department has chosen to 
adopt the federal UST regulations (40 CFR 280) in whole, then 
modify the federal regulations where necessary for clarity, 
coordination with existing state rules and statutes, or to be 
more stringent. Specific areas where the federal rules are 
changed include: 

A. Coordination with state Rules: 

1. The existing rule on decommissioning has been 
deleted. The federal rules have been modified to 
include all of the Oregon decommissioning requirements. 

2. The definitions included in both the existing state 
rules and the federal regulations have been modified to 
insure consistency of terms. 

3. Subpart E "Release Reporting, Investigation, and 
Confirmation" and Subpart F "Release Response and 
Corrective Action for UST Systems Containing Petroleum 
or Hazardous Substances" have been modified to 
coordinate with the Department's existing cleanup rules 
for leaking petroleum systems OAR 340-122-305 through 
OAR 340-122-360. 

4. Subpart F "Release Response and Corrective Action 
for UST Systems Containing Petroleum or Hazardous 
Substances" has been modified so that the Department's 
environmental cleanup rules OAR 340-122-010 through 340-



Meeting Date: January 19, 1989 
Agenda Item: M 
Page 5 

122-110 are used rather than the federal cleanup 
regulations. 

B. More stringent Requirements: These more stringent than 
federal requirements have been given consensus approval from 
the UST citizen advisory committee. 

1. Require owners and operators of field constructed 
tanks to provide federal notification forms. The EPA 
excluded these large tanks (greater than JO, oo'o gallons) 
from reporting requirements and the technical and 
financial responsibility requirements. The Department 
believes that field constructed USTs could cause a risk 
to the environment. The Department would like to know 
the presence of large underground tanks containing 
petroleum or hazardous substances. 

2. Require Department approval where a corrosion expert 
has determined that an UST system may be installed 
without corrosion protection. Since corrosion of USTs 
is the major cause of releases from USTs, the Department 
wishes to review and approve any UST installation where 
corrosion protection is not installed. 

3. Require that a test station and a reference cell be 
installed with each UST cathodic protection system. A 
test station allows accurate testing of a cathodic 
protection system. 

4. Limit compliance certification of an UST 
installation to certification by a state licensed 
installer. certification by a registered professional 
engineer or another manner approved by the Department. 
In addition to these certification methods, the federal 
rules allowed certification by completing a UST 
manufacturers check list, using an installer who is 
certified by the tank and piping manufacturers and 
certification of the installation by the Department. 
Since the Department now licenses UST installers we 
prefer that USTs be installed and certified by licensed 
installers. The other options are available to persons 
installing their own UST. 

5. Require existing bare steel tanks. to be upgraded by 
adding cathodic protection by December 22. 1998. This 
change affects only tanks that are upgraded by internal 
lining. Cathodic protection is needed in addition to 
the internal lining to inhibit external failure of the 
steel tank, thereby preventing releases from the UST. 
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6. Require installation of spill containment basins on 
all USTs by December 22. 1994 rather than December 22. 
1998. Spills during filling of USTs are a major source 
of contamination. Spill containment basins are critical 
to protect human health and the environment. 

7. Require Department approval of groundwater 
monitoring systems. Require that they be designed by a 
person especially qualified by education and experience 
in groundwater monitoring systems. The Department is 
concerned that improperly installed monitoring wells 
could create an open pathway for UST leaks to rapidly 
enter groundwater. 

8. Require daily or continuous monitoring on 
groundwater and vapor monitoring leak detection svstems 
or daily inventory control. Federal regulations allow 
monitoring once per month. Once per month monitoring 
is not protective of human health and the environment. 

9. Require a site assessment during any UST closure. 
The federal regulations allow closure (decommissioning) 
without a site assessment where either soil vapor, 
groundwater or interstitial monitoring is used. The 
Department believes that soil or ground water sampling 
is needed to make certain that contamination does not 
exist. 

10. Require notice three working days prior to starting 
physical work on UST closure. Advanced notice is needed 
to allow the Department's regional staff to arrange an 
inspection during decommissioning. 

c. The Department has added provisions to the existing 
state underground storage tank rules, as follows. 

1. Section 340-150-125: Allow a local unit of 
government responsible for a public water supply to 
petition the Commission for more stringent UST 
requirements. The Commission must determine that more 
stringent rules are required to protect the water 
supply. To date no local government has proposed a 
geographical rule. This rule was added to accommodate 
the future unknown ground water protection needs of 
local and state agencies. 

2. Section 340-150-015: Allow delegation of program 
administration. in whole or part. to other state 
agencies or local government. The organization will 
apply for program delegation by providing a written 
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application that describes the breadth of the proposed 
administration, administration procedures, procedures to 
coordinate with the Department and the needed resources. 

The, proposed rules contain no provisions for passing on 
any part of the UST fee to local government. Only one 
governmental body (Clackamas county) has shown any 
interest in the program. The Commission may wish to 
pass on a portion of the Department's UST fee to 
encourage local programs. The 1989 Oregon legislature 
considered and rejected any authority for the Department 
to collect any additional fee to fund local programs. 

3. Modify Section 340-150-150 to require sellers and 
distributors to maintain and make available to the 
Department a written record of the maximum capacity of 
each UST into which they have deposited a regulated 
substance. The Department is requiring the sellers to 
use product depth, before and after delivery, to 
calculate tank size. Some owners and operators of farm 
and residential UST's are attempting to avoid 
regulation by claiming the UST is smaller than 1101 
gallons, and thereby, exempt from regulation. 

These proposed changes to the interim UST rules will provide 
an UST program as envisioned by the Oregon legislature. 
Future rule adoption that will not affect program approval 
include the grant and loan programs and licensing of persons 
who perform remedial action at underground storage tank 
sites. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Do not adopt the federal regulations as state regulations. 

The Department currently receives federal funding for both 
UST compliance activities and UST remedial action activities. 
This funding could be reduced or eliminated if a state 
program is not developed. Additionally, it is more 
efficient to operate a single program rather than both a 
state and federal UST program. 

2. Delay adoption of the federal regulations as state 
regulations. 

Federal funding for UST programs could be reduced or 
eliminated. The current grant from the EPA anticipated state 
rule adoption prior to July 1, 1990. It is more efficient to 
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operate a single program rather than both a state and federal 
UST program. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the Commission: 

1. Authorize the Department to proceed to hearing to take 
testimony on the proposed modified underground storage tank 
rules shown in Attachment A. 

Rationale for this action is presented in the discussion of 
alternatives above. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The recommended action is consistent with legislative policy 
and with the agency's policy of seeking delegation of federal 
programs to the state. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. The Commission may wish to pass on a portion of the permit 
fee to those governmental bodies that wish delegation of the 
UST program. The Department is not recommending this, 
however, since the existing fee revenue is just adequate over 
the next two to three years to support legislatively 
authorized positions. Even with some selected local programs 
the Department will retain primary responsibility for most 
tasks in the state. 

2. As required by ORS 466.815 (6), prior to asking the 
Commission to adopt the financial responsibility portion of 
these rules, the Department will ask the appropriate 
legislative committee to review the financial responsibility 
rules. 

INTENDED FOLLOWUP ACTIONS: 

Proceed to give notice of hearing for permanent rule 
adoption. 

Conduct rule hearings during April 1990. 

Present the financial responsibility rules to an appropriate 
legislative committee prior to May 1, 1990. 
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Request adoption of the final rules at the May Environmental 
Quality Commission meeting. 

Apply for federal authorization of Oregon's underground 
storage tank progam by July 1, 1990. 

LDF: lf 
STAFF011.US2 
January 2, 1990 

Approved: 

Section: 

Report Prepared By: Larry Frost 

Phone: 229-5769 

Date Prepared: January 2, 1990. 
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OREGON ADMINISTRATIVE RULES 

Attachment A 
Agenda Item M 
1-19-90 EQC Meeting 

CHAPTER 340, DIVISION 150 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

UNDERGROUND STORAGE TANK RULES 
ORS 466.705 through 466.835 and ORS 466.895 through 466.995 

OAR 340-150-001 is added in its entirety. 

Purpose and Scope 

340-150-001 (1) These rules are promulgated in accordance with and under 
the authority of ORS 466.705 through ORS 466.835 and ORS 466.895 through 
466.995. 

(2) The purpose of these rules is; 
(a) to provide for the regulation of underground storage tanks to protect 

the public health, safety, welfare and the environment from the potential 
harmful effects of spills and releases from underground tanks used to store 
regulated substances, and 

(b) to establish requirements for the prevention and reporting of 
releases and for taking corrective action to protect the public and the 
environment from releases from underground storage tanks. 

(3) A secondary purpose is to obtain state program approval to manage 
underground storage tanks in Oregon in lieu of the federal program. 

(4) Scope. 
(a) OAR 340-150-002 incorporates, by reference, underground storage tank 

technical and financial responsibility regulations of the federal program, 
included in 40 CFR 280, Subparts A, B, C, D, E, F, G, and H. Persons must 
consult these Subparts of 40 CFR 280 to determine applicable underground 
storage tank requirements. Additionally, persons must consult OAR Chapter 
340, Division 122 for the applicable release reporting and corrective action 
requirements for underground storage tanks containing petroleum. 

(b) OAR 340-150-003 incorporates amendments to the underground storage 
tank technical and financial responsibility regulations of the federal 
program, included in 40 CFR 280, Subparts A, B, C, E, F, G, and H. 

(c) OAR 340-150-010 through -150 establishes requirements for underground 
storage tank permits, notification requirements for persons who sell 
underground storage tanks, and persons who deposit or cause to have 
deposited a regulated substance into an underground storage tank. 

OAR 340-150-002 is added in its entirety. 

Adoption of United States Environmental Protection Agency Underground 
Storage Tank Regulations. 

340-150-002 (1) Except as otherwise modified or specified by these rules, 
the rules and regulations governing the technical standards, corrective 
action, and financial responsibility requirements for owners and operators 
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of underground storage tanks, prescribed by the United States Environmental 
Protection Agency in Title 40 Code of Federal Regulations, Part 280, 
amendments thereto promulgated prior to May 1, 1990, and Oregon amendments 
listed in OAR 340-150-003 are adopted and prescribed by the Commission to be 
observed by all persons subject to ORS 466.705 through 466.835 and ORS 
466.895 through 466.995. 

OAR 340-150-003 is added in its entirety. 

Oregon Rules Amending the United States Environmental Protection Agency 
Underground Storage Tank Regulations. 

340-150-003 (1) In addition to the regulations and amendments 
promulgated prior to May 1, 1989, as described in 340-150-002 of these 
rules, the following rules amending Title 40 Code of Federal Regulations, 
Part 280 are adopted and prescribed by the Commission to be observed by all 
persons subject to ORS 466.705 through 466.835 and ORS 466.985 through 
466.995. 

(2) Unless otherwise indicated, the material enclosed in brackets [ ] is 
proposed to be deleted and material that is underlined is proposed to be 
added. 

(3) 40 CFR 280.lO(a) is amended as follows: 

(a) The requirements of this Part apply to all owners and operators 
of an UST system as defined in 280.12 except as otherwise provided in 
paragraphs (b), (c), and (d) of this section. Any UST system listed in 
paragraph (c) of this section must meet the requirements of 280.11. Any 
UST system listed in paragraph (c)(5) of this section must meet the 
requirements of 280.22, 

(4) 40 CFR 2°80.ll(b) is amended as follows: 

(b) Notwithstanding paragraph (a) of this section, an UST system 
without corrosion protection may be installed at a site that is 
determined by a corrosion expert and the implementing agency not to be 
corrosive ·enough to cause it to have a release due to corrosion during 
its operating life. Owners and operators must maintain records that 
demonstrate compliance with the requirements of this paragraph for the 
remaining life of the tank. 

(5) 40 CFR 280.12 "Cathodic protection tester" is amended, as follows: 

"Cathodic protection testern means a person licensed as an 
Underground Storage Tank Supervisor of Cathodic Protection System Testing 
through meeting the requirements of OAR Chapter 340, Division 160 [who 
can demonstrate an understanding of the principles and measurements of 
all common types of cathodic protection systems as applied to buried or 
submerged metal piping and tank systems. At a minimum, such persons must 
have education and experience in soil resistivity, stray current, 
structure-to-soil potential, and component electrical isolation 
measurements of buried metal piping and tank systems]. 

(6) 40 CFR 280.12 "Implementing Agency" is amended, as follows: 
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"Implementing agency" means the Oregon Department of Environmental 
Quality [EPA, or, in the case of a state with a program approved under 
section 9004 (or pursuant to a memorandum of agreement with EPA), the 
designated state or local agency responsible for carrying out an approved 
UST program] . · 

(7) 40 CFR 280.12 "-Operator" is amended, as follows: 

"Operator" means any person in control of, or having responsibility 
for, the daily operation of the UST system. including the permittee under 
a permit issued pursuant to OAR Chapter 340, Division 150. 

(8) Amend 40 CFR 280.12 by deleting the definition "Owner" in it's 
entirety. 

11 0wner 11 means: 
(a) in the case of an UST system in use on November 8, 1984, or 

brought into use after that date, any person who owns an UST system used 
for storage, use, or dispensing of regulated substances; and 

(b) in the case of any UST system in use before November 8, 1984, 
but no longer in use on that date, any person who owned such UST 
immediately before the discontinuation of its use.] 

(9) Amend 40 CFR 280.12 by deleting the definition "Release" in it's 
entirety. 

"Release" means any spilling, leaking, emitting, discharging, 
escaping, leaching or disposing from an UST into ground water, surface 
~ater or subsurface soils.] 

(10) 40 CFR 280.12 "Residential tank" is amended, as follows. 

"Residential tank" is a tank located on property used primarily for 
single family dwelling purposes. 

(11) 40 CFR 280.20(a)(2) is amended, as follows: 

(2) The tank is constructed of steel and cathodically protected in 
the following manner: 

Note: Each cathodic protection svstem shall include a permanently 
installed reference cell and a cathodic protection test station with 
clearly identified wiring terminals for the reference cell, the anode and 
the cathode (e.g. the protected tank or piping). The test station shall 
be arranged to allow separate electrical testing of the reference cell, 
the anode and the cathode. 

(12) 40 CFR 280.20(a)(4)(i) is amended, as follows: 

(i) The tank is installed at a site that is determined by a 
corrosion expert and the implementing agency not to be corrosive enough 
to cause it to have a release due to corrosion during its operating life; 
and 
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Note: For the purpose of complying with Paragraph 280.20(a)(4)(i). 
approval by the Department shall be given after reviewing the data and 
information submitted by the corrosion expert and a finding that the 
corrosion experts determination is justified. 

(13) 40 CFR 280.20(a)(5) is amended, as follows: 

(5) The tank construction and corrosion protection are·determined 
by the implementing agency to be designed to prevent the release or 
threatened release of any stored regulated substance in a manner that is 
no less protective of human health and the environment than paragraphs 
(a)(l) through (4) of this section. 

Note: For the purpose of complying with Paragraph 280.20(a)(5), 
approval by the Department shall be given after reviewing the data and 
information submitted by a corrosion expert and a finding that the 
corrosion experts determination is justified. 

(14) 40 CFR 280.20(b)(3)(i) is amended, as follows: 

(i) The piping is installed at a site that is determined by a 
corrosion expert and the implementing agency to not be corrosive enough 
to cause it to have a release due to corrosion during its operating life; 
and 

Note: For the purpose of complying with Paragraph 280,20(b)(3)(i), 
approval by the Department shall be given after reviewing the data and 
information submitted by the corrosion expert and a finding that the 
corrosion experts determination is justified, 

(15) 40 CFR 280.20(b)(4) is amended, as follows: 

(4) The piping construction and corrosion protection are determined 
by the implementing agency to be designed to prevent the release or 
threatened release of any stored regulated substance in a manner that is 
no less protective of human health and the environment than the 
requirements in paragraphs (b)(l) through (3) of this section. 

Note: For the purpose of complying with Paragraph 280.20(b)(4), approval 
by the Department shall be given after reviewing the data and 
information submitted by a corrosion expert and a finding that the 
corrosion experts determination is justified. 

(16) 40 CFR 280.20(c)(2)(i) is amended, as follows: 

(i) Alternative equipment is used that is determined by the 
implementing agency to be no less protective of human health and the 
environment than the equipment specified in paragraph (c)(l)(i) or (ii) 
of this section; or 

Note: For the purpose of complying with Paragraph 280.20(c)(2)(i). 
approval by the Department shall be given after reviewing the data and 

A-4 (January 1990) 



information submitted by a corrosion expert and a finding that the 
corrosion experts determination is justified. 

(17) 40 CFR 280.20(eJ is amended, as follows: 

(e) Certification of installation. All owners and operators must 
ensure that one or more of the following methods of certification, 
testing, or inspection is used to demonstrate compliance with paragraph 
(d) of this section by providing a certification of compliance on the UST 
notification form in accordance with § 280.22. 
[ (1) The installer has been certified by the tank and piping 
manufacturers; or] 

([2]1) The installer has been [certified or] licensed by the 
implementing agency; or 

([3]1) The installation has been inspected and certified by a 
registered professional engineer with education and experience in UST 
system installation; or 
[ (4) The installation has been inspected and approved by the 
implementing agency; or 

(5) All work listed in the manufacturer's installation checklists 
has been completed; or] 

([6]1) The owner and operator have complied with another method for 
ensuring compliance with paragraph (d) of this section that is determined 
by the implementing agency to be no less protective of human health and 
the environment. 

(18) 40 CFR 280.2l{b)(l) is amended, as follows: 

(1) Interior lining. A tank may be upgraded by internal lining if: 
(i) The lining is installed in accordance with the requirements of 

§ 280.33, and 
(ii) [Within 10 years after lining, and every 5 years thereafter, 

the lined tank is internally inspected and found to be structurally sound 
with the lining still performing in accordance with original design 
specifications] Not later than December 22. 1998. the tank is upgraded by 
cathodic protection where the cathodic protection system meets the 
requirements of§ 280.20(al(2l(iil,(iiil, and (ivl. 

(19) 40 CFR 280.2l{d) is amended, as follows: 

(d) [Spill and o]Qverfill prevention equipment. To prevent 
[spilling and] overfilling associated with product transfer to the UST 
system, all existing UST systems must comply with new UST system [spill 
and] overfill prevention equipment requirements specified in§ 280.20(c). 

(20) Amend 40 CFR 280.21 by adding new subpart (e), as follows: 

(e) Spill prevention equipment. To prevent spilling associated 
with product transfer to the UST system, all existing UST systems must 
comply with new UST system spill prevention equipment requirements 
specified in § 280.20(c) before December 22, 1994. 
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(21) 40 CFR 280.22(a) is amended, as follows: 

(a) Any owner who brings an underground storage tank system into 
use after May 8, 1986, must [within] 30 days [of] prior to installing, 
closing. using. or bringing such tank into use, submit, in the form 
prescribed in Sections I through VI of Appendix I of this Part_{_Q,];, 
appropriate state form), a notice of existence of such tank system to the 
state or local agency or department designated in Appendix II of this 
Part to receive such notice. 

(22) 40 CFR 280.22(d) is amended, as follows: 

(d) Notices required to be submitted under paragraph (a) of this 
section must provide all of the information in Sections I through VI of 
the prescribed form (or appropriate state form) for each tank for which 
notice must be given. Notices for tanks installed after December 22, 
1988 must, within 30 days after bringing such tank into use, also provide 
all of the information in Section VII of the prescribed form (or 
appropriate state form) for each tank for which notice must be given. 

(23) 40 CFR 280.4l(a) is amended, as follows: 

(a) Tanks. Tanks must be monitored at least every 30 days for 
releases using one of the methods listed in § 280.43 (d) or must be 
monitored daily for releases using one of the methods listed in § 280.43 
~ through (h) except that: 

(24) 40 CFR 280.4l(b)(ii) is amended, as follows: 

(ii) Have an annual line tightness test conducted in accordance 
with § 280.44(b) or have daily[monthly] monitoring conducted in 
accordance with§ 280.44(c). 

(25) Amend 40 CFR 280.43 by adding a new paragraph (f)(9), as follows: 

(9) The ground water monitoring system is determined by the 
implementing agency to be designed so that the risk to human health and 
the environment is not increased. 

Note: For the purpose of complying with the requirements of this section, 
approval by the implementing agency shall be given after reviewing the 
data and design information submitted by a person especially qualified by 
education and experience to design release detection systems and a 
finding that the leak detection system is designed so that the risk to 
human health and the environment is not increased. 

(26) 40 CFR 280 Subpart F is amended, as follows: 

Subpart F--Release Response and Corrective Action for UST Systems 
Containing [Petroleum or] Hazardous Substances 

(27) 40 CFR 280.60 is amended, as follows: 
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§ 280.60 General. 

Owners and operators or responsible persons of hazardous substance UST 
systems must, in response to a confirmed release from the UST system, 
comply with the requirements of this subpart except for USTs excluded 
under§ 280.lO(b), where UST systems contain petroleum. and UST systems 
subject to RCRA Subtitle C corrective action requirements under section 
3004(u) of the Resource Conservation and Recovery Act, as amended. 

Note: Release Response and Corrective Action for UST Systems Containing 
Petroleum must meet the requirements of OAR Chapter 340 Division 122. 

(28) 40 CFR 280.6l(a) is amended, as follows: 

(a) Report the release to the implementing agency (e.g., by 
telephone or electronic mail); 

(1) All below-ground releases from the UST svstem in any quantity: 
(2) All above-ground releases to land from the UST system in excess 

of reportable quantities as defined in OAR Chapter 340, Division 108, if 
the owner and operator or responsible person is unable to contain or 
clean up the release within 24 hours: and 

(3) All above-ground releases to water. 

(29) 40 CFR 280.62(a) is amended, as follows: 

(a) Unless directed to do otherwise by the implementing agency, 
owners and operators or responsible persons must perform the following 
abatement measures: 

(30) 40 CFR 280.62(a)(4) is amended, as follows: 

(4) Remedy hazards posed by contaminated soils that are excavated 
or exposed as a result of release confirmation, site investigation, 
abatement, or corrective action activities. If these remedies include 
treatment or disposal of soils, the owner and operator or responsible 
person must comply with applicable state and local requirements; 

(31) 40 CFR 280.62(b) is amended, as follows: 

(b) Within 20 days after release confirmation, or within another 
reasonable period of time determined by the implementing agency, owners 
and operators or responsible persons must submit a report to the 
implementing agency summarizing the initial abatement steps taken under 
paragraph (a) of this section and any resulting information or data. 

(32) Amend 40 CFR 280.62 by adding a new paragraph (c), as follows: 

(cl The owner and operator, or responsible person shall provide anv 
additional information beyond that required under paragraph (bl of this 
section, as requested by the implementing agency. 

A-7 (January 1990)· 



(33) 40 CFR 280.63(a)(4) is amended, as follows: 

(4) Results of the free product investigations required under 
§ 280.62(a)(6), to be used by owners and operators or responsible persons 
to determine whether free product must be recovered under § 280.64. 

(34) 40 CFR 280.64 Free Product Removal is amended, as follows: 

§ 280.64 Free product removal. 

At sites where investigations under § 280.62(a)(6) indicate the 
presence of free product, owners and operators or responsible persons 
must remove free product to the maximum extent practicable as determined 
by the implementing agency while continuing, as necessary, any actions 
initiated under §§ 280.61 through 280.63, or preparing for actions 
required under §§ 280.65 through 280.66. In meeting the requirements of 
this section, owners and operators or responsible persons must: 

(35) 40 CFR 280.64(d) is amended, as follows: 

(d) Unless directed to do otherwise by the implementing agency, 
prepare and submit to the implementing agency, within 45 days after 
confirming a release, a free product removal report that provides at 
least the following information: 

(1) The name of the person(s) responsible for implementing the free 
product removal measures; 

(2) The estimated quantity, type, and thickness of free product 
observed or measured in wells, boreholes, and excavations; 

(3) The type of free product recovery system used; 

(4) Whether any discharge will take place on-site or off-site 
during the recovery operation and where this discharge will be located; 

(5) The type of treatment applied to, and the effluent quality 
expected from, any discharge; 

(6) The steps that have been or are being taken to obtain necessary 
permits for any discharge;[ and] 

(7) The.disposition of the recovered free product[.]: and 

(8) Other matters deemed appropriate by the implementing agency. 

(36) 40 CFR 280.65 is amended as follows: 

§ 280.65 Corrective Action. [Investigations for soil and ground-water 
cleanup.] 

(a) Corrective action for cleanup of releases from underground 
storage tanks containing regulated substances other than petroleum shall 
meet the requirements of OAR 340-122-010 through 340-122-110. [In order 
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to determine the full extent and location of soils contaminated by the 
release and the presence and concentrations of dissolved product 
contamination in the ground water, owners and operators must conduct 
investigations of the release, the release site, and the surrounding area 
possibly affected by the release if any of the following conditions 
exist: 

(1) There is evidence that ground-water wells have been affected by 
the release (e.g., as found during release confirmation or previous 
corrective action measures); 

(2) Free product is found to need recovery in compliance with 
§ 280.64; 

(3) There is evidence that contaminated soils may be in contact 
with ground water (e.g., as found during conduct of the initial response 
measures or investigations required under§§ 280.60 through 280.64); and 

(4) The implementing agency requests an investigation, based on the 
potential effects of contaminated soil or ground water on nearby surface 
water and ground-water resources. 

(b) Owners and operators must submit the information collected 
under paragraph (a) of this section as soon as practicable or in 
accordance with a schedule established by the implementing agency.] 

(37) 40 CFR 280.66 is amended by deleting it in it's entirety. 

Note: OAR 340-122-010 through 340-122-110 contains equivalent 
requirements. 

(38) 40 CFR 280.67 is amended by deleting it in it's entirety. 

Note: OAR 340-122-010 through 340-122-110 contains equivalent 
requirements. 

(39) 40 CFR 280.7l(a) is amended, as follows: 

(a) At least 30 days before beginning either permanent closure or a 
change-in-service under paragraphs (b) and (c) of this section, or within 
another reasonable time period determined by the implementing agency, 
owners and operators must notify the implementing agency on a form 
provided by the implementing agency of their intent to permanently close 
or make the change-in-service, UNLESS such action is in response to 
corrective action. Unless the implementing agency agrees to waive the 
requirement , at least 3 working days before beginning this permanent 
closure. owners and operators or the licensed service provider 
performing the work must notify the implementing agency of the confirmed 
date and time the closure will begin to allow observation of the closure 
by the implementing agency. The required assessment of the excavation 
zone under§ 280.72 must be performed after notifying the implementing 
agency but before completion of the permanent closure or a change-in
service. 

(40) 40 CFR 280.7l(b) is amended, as follows: 

(b) To permanently close a tank, owners and operators must empty 
and clean it by removing all liquids and accumulated sludges. Dispose of 
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all liquids and accumulated sludges by recycling or dispose in a manner 
approved by the implementing agency prior to disposal. All tanks taken 
out of service permanently must also be either removed from the ground or 
filled it·with an inert solid material. Tanks removed from the ground 
must be disposed of in a manner approved by the implementing agency. The 
owner and operator shall document the disposal method and disposal 
location for all liquids. sludges and UST system components including 
tanks. piping and equipment. 

(41) 40 CFR 280.7l(c) is amended, as follows: 

(c) Continued use of an UST system to store a non-regulated 
substance is considered a change-in-service. Before a change-in-service, 
owners and operators must empty and clean the tank by removing all liquid 
and accumulated sludge and conduct a site assessment in accordance with 
§ 280. 72. 

Note: The following cleaning and closure procedures shall (may] be 
used to comply with this section unless the implementing agency has 
approved alternate procedures and determined these alternate procedures 
are designed to be no less protective of human health, human safety and 
the environment: 

(A) American Petroleum Institute Recommended Practice 1604, 
"Removal and Disposal of Used Underground Petroleum Storage Tanks"; 

(B) American Petroleum Institute Publication 2015, "Cleaning 
Petroleum Storage Tanks"; 

(C) American Petroleum Institute Recommended Practice 1631, 
"Interior Lining of Underground Storage Tanks," may be used as guidance 
for compliance with this section; and 

(D) The National Institute for Occupational Safety and Health 
"Criteria for a Recommended Standard ... Working in Confined Space" may be 
used as guidance for conducting safe closure procedures at some hazardous 
substance tanks. 

(41) Amend 40 CFR 280.72 by adding a new subpart (d), as follows. 

(d) If contaminated soil. contaminated ground water. or free product 
as a liquid or vapor is discovered during the measurement for the 
presence of a release the owner or operator must notify the implementing 
agency and meet the requirement of Subparts E and F. 

(42) 40 CFR 280.72(a) is amended, as follows: 

(a) Before permanent closure or-a change-in-service is completed, 
owners and operators must measure for the presence of a release where 
contamination is most likely to be present at the UST site. In selecting 
sample types, sample locations, and measurement methods, owners and 
operators must consider the method of closure, the nature of the stored 
substance, the type of backfill, the depth to ground water, and other 
factors appropriate for identifying the presence of a release. For USTs 
containing petroleum. the owner and operator shall measure for the 
presence of a release by following the sampling and analytical procedures 
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specified in OAR Chapter 340 Division 122. A petroleum release shall be 
considered to have occurred if the contaminant levels are found to exceed 
the levels specified in OAR Chapter 340 Division 122. For USTs 
containing regulated substances other than petroleum. the owner and 
operator shall submit a sampling plan to the implementing agency for its 
approval. (The requirements of this section are satisfied if one of the 
external release detection methods allowed in § 280.43(e) and (f) is 
operating in accordance with the requirements in § 280.43 at the time of 
closure, and indicates no release has occurred.] 

(43) 40 CFR 280 Appendix II is amended, as follows: 

APPENDIX II - LIST OF AGENCIES DESIGNATED TO RECEIVE NOTIFICATIONS 

[Alabama (EPA Form) 
Alabama Department of Environmental Management 
Ground Water Section/Water Division 
1751 Congressman W.L. Dickinson Drive 
Montgomery, Alabama 36130 
205/271-7823 

Alaska (EPA Form) 
Department of Environmental Conservation 
Box 0 
Juneau, Alaska 99811-1800 
970/465-2653 

American Samoa (EPA Form) 
Executive Secretary 
Environmental Quality Commission 
Off ice of the Governor 
American Samoan Government 
Pago Pago, American Samoa 96799 
Attention: UST Notification 

Arizona (EPA Form) 
Attention: UST Coordinator 
Arizona Department of Environmental Quality 
Environmental Health Services 
2005 N. Central 
Phoenix, Arizona 85004 

Arkansas (EPA Form) 
Arkansas Department of Pollution Control and Ecology 
P.O. Box 9583 
Little Rock, Arkansas 72219 
501/562-7444 

California (State Form) 
Executive Director 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, California 95801 
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916/445-1533 

Colorado (EPA Form) 
Section Chief 
Colorado Department of Health 
Waste Management Division 
Underground Tank Program 
4210 East 11th Avenue 
Denver, Colorado 80220 
303/320-8333 

Connecticut (State Form) 
Hazardous Materials Management Unit 
Department of Environmental Protection 
State Office Building 
165 Capitol Avenue 
Hartford, Connecticut 06106 

Delaware (State Form) 
Division of Air and Waste Management 
Department of Natural Resources and Environmental Control 
P.O. Box 1401 
89 Kings Highway 
Dover, Delaware 19903 
302/726-5409 

District of Columbia (EPA Form) 
Attention: UST Notification Form 
Department of Consumer and Regulatory Affairs 
Pesticides and Hazardous Waste Management Branch 
Room 114 
5010 Overlook Avenue, SW 
Washington, D.C. 20032 

Florida (State Form) 
Florida Department of Environmental Regulation 
Solid Waste Section 
Twin Towers Office Building 
2600 Blair Stone Road 
Tallahassee, Florida 32399 
904/487-4398 

Georgia (EPA Form) 
Georgia Department of Natural Resources 
Environmental Protection Division 
Underground Storage Tank Program 
3420 Norman Berry Drive, 7th Floor 
Hapeville, Georgia 30354 
404/656-7404 

Guam (State Form) 
Administrator 
Guam Environmental Protection Agency 
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P.O. Box 2999 
Agana, Guam 96910 
Overseas Operator (Commercial call 646-8863) 

Hawaii (EPA Form) 
Administrator, Hazardous Waste Program 
645 Halekauwila Street 
Honolulu, Hawaii 96813 
808/548-2270 

Idaho (EPA Form) 
Underground Storage Tank Coordinator 
Water Quality Bureau 
Division of Environmental Quality 
Idaho Department of Health and Welfare 
450 W. State Street 
Boise, Idaho 83720 
208/334-4251 

Illinois (EPA Form) 
Underground Storage Tank Coordinator 
Division of Fire Prevention 
Off ice of State Fire Marshal 
3150 Executive Park Drive 
Springfield, Illinois 62703-4599 

Indiana (EPA Form) 
Underground Storage Tank Program 
Off ice of Environmental Response 
Indiana Department of Environmental Management 
105 South Meridian Street 
Indianapolis, Indiana 46225 

Iowa (State Form) 
UST Coordinator 
Iowa Department of Natural Resources 
Henry A. Wallace Building 
900 East Grand 
Des Moines, Iowa 50219 
512/281-8135 

Kansas (EPA Form) 
Kansas Department of Health and Environment 
Forbes Field, Building 740 
Topeka, Kansas 66620 
913/296-1594 

Kentucky (State Form) 
Department for Environmental Protection, Hazardous Waste Branch 
Fort Boone Plaza, Building #2 
18 Reilly Road 
Frankfort, Kentucky 40601 
501/564-6716 
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Louisiana (State Form) 
Secretary, Louisiana Department of Environmental Quality 
P.O. Box 44066 
Baton Rouge, Louisiana 70804 
501/342-1265 

Maine (State Form) 
Attention: Underground Tanks Program 
Bureau of Oil and Hazardous Material Control 
Department of Environmental Protection 
State House - Station 17 
Augusta, Maine 04333 

Maryland (EPA Form) 
Science and Health Advisory Group_ 
Office of Environmental Programs • 
201 West Preston Street 
Baltimore, Maryland 21201 

Massachusetts (EPA Form) 
UST Registry, Department of Public Safety 
1010 Commonwealth Avenue 
Boston, Massachusetts 02215 
617/566-4500 

Michigan (EPA Form) 
Michigan Department of State Police, Fire Marshal Division 
General Office Building 
7150 Harris Drive 
Lansing, Michigan 48913 

Minnesota (State Form) 
Underground Storage Tank Program 
Division of Solid and Hazardous Wastes 
Minnesota Pollution Control Agency 
520 West Lafayette Road 
St. Paul, Minnesota 55155 

Mississippi (State Form) 
Department of Natural Resources, Bureau of Pollution Control 
Underground Storage Tank Section 
P.O. Box 10385 
Jackson, Mississippi 39209 
601/961-5171 

Missouri (EPA Form) 
UST Coordinator 
Missouri Department of Natural Resources 
P.O. Box 176 
Jefferson City, Missouri 65102 
314/751-7428 
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Montana (EPA Form) 
Solid and Hazardous Waste Bureau 
Department of Health and Environmental Science 
Cogswell Bldg. - Room B-201 
Helena, Montana 59620 

Nebraska (EPA Form) 
Nebraska State Fire Marshal 
P.O. Box 94677 
Lincoln, Nebraska 68509-4677 
402/471-9465 

Nevada (EPA Form) 
Attention: UST Coordinator 
Division of Environmental Protection 

·~ 

Department of Conservation and Natural Resources 
Capitol Complex 201 S. Fall Street 
Carson City, Nevada 89710 
800/992-0900, Ext. 4670 
702/885-4670 

New Hampshire (EPA Form) 
NH Dept. of Environmental Services 
Water Supply and Pollution Control Division 
Hazen Drive 
P.O. Box 95 
Concord, New Hampshire 03301 
Attention: UST Registration 

New Jersey (State Form) 
Underground Storage Tank Coordinator 
Department of Environmental Protection 
Division of Water Resources (CN-029) 
Trenton, New Jersey 08625 
609/292-0424 

New Mexico (EPA Form) 
New Mexico Environmental Improvement Division 
Groundwater/Hazardous Waste Bureau 
P.O. Box 968 
Santa Fe, New Mexico 87504 
505/827-2933 

New York (EPA Form) 
Bulk Storage Section, Division of Water 
Department of Environmental Conservation 
50 Wolf Road, Room 326 
Albany, New York 12233-0001 
518/457-4351 

North Carolina (EPA Form) 
Division of Environmental Management 
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Ground-Water Operations Branch 
Department of Natural Resources and Community Development 
P.O. Box 27687 
Raleigh, North Carolina 27611 
919/733-3221 

North Dakota (State Form) 
Division of Hazardous Management and Special Studies 
North Dakota Department of Health 
Box 5520 
Bismarck, North Dakota 58502-5520 

Northern Mariana Islands (EPA Form) 
~hief, Division of Environmental Quality 
P.O. Box 1304 
Commonwealth of Northern Mariana Islands 
Saipan, CM 96950 
Cable Address: Gov. NMI Saipan 
Overseas Operator: 6984 

Ohio (State Form) 
State Fire Marshal's Office 
Department of Commerce 
8895 E. Main Street 
Reynoldsburg, Ohio 43068 
State Hotline: 800/282-1927 

Oklahoma (EPA Form) 
Underground Storage Tank Program, Oklahoma Corporation Comm. 
Jim Thorpe Building 
Oklahoma City, Oklahoma 73105] 

Oregon (State Form) 
Underground Storage Tank Program 
Hazardous and Solid Waste Division 
Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 98204 
503/229-5788 

Report Releases to: 
1-800-452-0311 or 
1-800-452-4011 

[Pennsylvania (EPA Form) 
PA Department of Environmental Resources 
Bureau of Water Quality Management 
Ground Water Unit 
9th Floor Fulton Building 
P.O. Box 2063 
Harrisburg, Pennsylvania 17120 

Puerto Rico (EPA Form) 
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Director, Water Quality Control Area 
Environmental Quality Board 
Commonwealth of Puerto Rico 
Santurce, Puerto Rico 
809/725-0717 

Rhode Island (EPA Form) 
UST Registration, Department of Environmental Management 
83 Park Street 
Providence, Rhode Island 02903 
401/277-2234 

South Carolina (State Form) 
Ground-Water Protection Division 
South Carolina Department of Health and Environmental Control 
2600 Bull Street 
Columbia, South Carolina 29201 
803/758-5213 

South Dakota (EPA Form) 
Office of Water Quality 
Department of Water and Natural Resources 
Joe Foss Building 
Pierre, South Dakota 57501 

Tennessee (EPA Form) 
Tennessee Department of Health and Environment 
Division of Superfund Underground Storage Tank Section 
150 Ninth Avenue, North 
Nashville, Tennessee 37219-5404 
615/741-0690 

Texas (EPA Form) 
Underground Storage Tank Program 
Texas Water Commission 
P.O. Box 13087 
Austin, Texas 78711 

Utah (EPA Form) 
Division of Environmental Health 
P.O. Box 45500 
Salt Lake City, Utah 84145-0500 

Vermont (State Form) 
Underground Storage Tank Program 
Vermont AEC/Waste Management Division 
State Office Building 
Montpelier, Vermont 05602 
802/828-3395 

Virginia (EPA Form) 
Virginia Water Control Board 
P.O. Box 11143 
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Richmond, Virginia 23230-1143 
804/257-6685 

Virgin Islands (EPA Form) 
205(J) Coordinator 
Division of Natural Resources Management 
14 F Building 111, Watergut Homes 
Christianstead, St. Croix, Virgin Islands 00820 

Washington (State Form) 
Underground Storage Tank Notification 
Solid and Hazardous Waste Program 
Department of Ecology, M/S PV-11. 
Olympia, Washington 98504-8711 
206/459-6316 

West Virginia (EPA Form) 
Attention: UST Notification 
Solid and Hazadous Waste, Ground Water Branch 
West Virginia Department of Natural Resources 
1201 Greenbriar Street 
Charleston, West Virginia 25311 

Wisconsin (State Form) 
Bureau of Petroleum Inspection 
P.O. Box 7969 
Madison, Wisconsin 53707 
608/266-7605 

Wyoming (EPA Form) 
Water Quality Division 
Department of Environmental Quality 
Herschler Building, 4th Floor West 
122 West 25th Street 
Cheyenne, Wyoming 82002 
307/777-7781] 

Definitions 

340-150-010 (1) The definitions of terms contained in this rule modify, 
or are in addition to. the definitions contained in 40 CFR 280.12 and 40 CFR 
280' 92' 

(2) "Cleanup" or "cleanup activity" has the same meaning as 11 corrective 
action" as defined in ORS 466.705 or "remedial action" as defined in ORS 
465.200. 

([l]],) "Corrective Action" means remedial action taken to protect the 
present or future public health, safety, welfare or the environment from a 
release of a regulated substance. "Corrective Action" includes but is not 
limited to: 

(a) The prevention, elimination, removal, abatement, control, 
investigation, assessment, evaluation or monitoring of a hazard or potential 
hazard or threat, including migration of a regulated substance; or 

A-18 (January 1990) 



(b) Transportation, storage, treatment or disposal of a regulated 
substance or contaminated material from a site. 

([2]~) "Decommission" means temporary or permanent closure. to remove 
from operation an underground storage tank, including temporary or 
permanent removal from operation, abandonment in place or removal from the 
ground. 

(5) "Department" means the Oregon Department of Environmental Quality. 
(6) "Director" means the Director of the Oregon Department of 

Environmental Quality or the Director's authorized representative. 
([3]l) "Fee" means a fixed charge or service charge. 
( [4].!!.) "Investigation" means monitoring, surveying, testing or other 

information gathering. 
(9) "OAR" means Oregon Administrative Rule, 
(10) "ORS" means Oregon Revised Statute. 

(5) "Oil" means gasoline, crude oil, fuel oil, diesel oil, lubrication 
oil, sludge, oil refuse and any other petroleum related product or fraction 
thereof that is liquid at a temperature of 60 degrees Fahrenheit and a 
pressure of 14.7 pounds per square inch absolute.] 

(11) "Owner" means the owner of an underground storage tank. 
([7]12) "Permittee" means the owner or a person designated by the owner 

who is in control of or has responsibility for the daily operation or daily 
maintenance of an underground storage tank under a permit issued pursuant to 
these rules. 
[ (8) "Person" means an individual, trust, firm, joint stock company, 
corporation, partnership, joint venture, consortium, association, state, 
municipality, commission, political subdivision of a state or any interstate 
body, any commercial entity and the Federal Government or any agency of the 
Federal Government.] 
[ (9) "Regulated substance" means: 

(a) Any substance listed by the United States Environmental Protection 
Agency in 40 CFR Table 302.4 as amended as of the date October 1, 1987, but 
not including any substance regulated as a hazardous waste under 40 CFR Part 
261 and OAR 340 Division 101, or 

(b) Oil.] 
([10]13) "Release" means the discharge, deposit, injection, dumping, 

spilling, emitting, leaking or placing of a regulated substance from an 
underground storage tank into the air or into or on land or the waters of 
the state, other than as authorized by a permit issued under state or 
federal law. 

(14) "Responsible person" means any person ordered or authorized to 
undertake remedial actions or related activities under ORS 465.200 through 
ORS 465.380. 

([11]15) "Underground storage tank" or "UST" means "Underground storage 
tank". as defined in 40 CFR 280.12 [any one or combination of tanks 
(including underground pipes connected thereto) that is used to contain an 
accumulation of a regulated substance, and the volume of which (including 
the volume of the underground pipes connected thereto is 10 percent or more 
beneath the surface of the ground. Such term does not include any: 

(a) Farm or residential tank of 1,100 gallons or less capacity used for 
storing motor fuel for noncommercial purposes; 

(b) Tank used for storing heating oil for consumptive use on the premises 
where stored; 

(c) Septic tank; 
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(d) Pipeline facility (including gathering lines) regulated under: 
(A) Under the Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. 1671, et 
seq.); 

(B) Under the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. 
2001, et seq.); or 

(C) As an intrastate pipeline facility regulated under state laws 
comparable to the provisions of law referred to in paragraph (A) or (B) of 
this subsection; 

(e) Surface impoundment, pit, pond or lagoon; 
(f) Storm water or waste water collection system; 
(g) Flow-through process tank; 
(h) Liquid trap or associated gathering lines directly related to oil or 

gas production and gathering operations; or 
(i) Storage tank situated in an underground area if the storage tank is 

situated upon or above the surface of a floor. As used in this subsection. 
"underground area" includes but is not limited to a basement, cellar, mine, 
drift, shaft or tunnel. 

(j) Pipe connected to any tank described in subsections (a) to (i) of 
this section.] 

([12]16) "Seller" or "Distributor" means person who is engaged in the 
business of selling regulated substances to the owner or permittee of an 
underground storage tank. 

Exempted Tanks 

340-150-015 (1) The following regulated underground storage tanks are 
exempt from the requirements of these rules: 

(a) [Any UST system holding hazardous wastes listed or identified under 
Subtitle C of the Solid Waste Disposal Act, or a mixture of such hazardous 
waste and other regulated substances; 

(b) Any wastewater treatment tank system that is part of a wastewater 
treatment facility regulated under section 402 or 307(b) of the Clean Water 
Act; 

(c) Equipment or machinery that contains regulated substances for 
operational purposes such as hydraulic lift tanks and electrical equipment 
tanks; 

(d) Any UST system whose capacity is 110 gallons or less; 
(e) Any UST system that"contains a de minimus concentration of regulated 

substances; 
(f) Any emergency spill or overflow containment UST system that is 

expeditiously emptied after use; 
(g) Pipes connected to any tank described in subsections (a) to (f) of 

this section. 

Note:] The exempt underground storage tanks [defined by this section 
]are the [same ]underground storage tanks defined by 40 CFR 280.10, 
Paragraph (b). 

Underground Storage Tanlc Permit Required 

340-150-020 (1) After February l, 1989, no person shall install, bring 
into operation, operate or decommission an underground storage tank without 
first obtaining an underground storage tank permit from the department. 
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(2) Permits issued by the department will specify those activities and 
operations which are permitted as well as requirements, limitations and 
conditions which must be met. 

(3) A new application must be filed with the department to obtain 
modification of a permit. 

(4) After February 1, 1989, permits are issued to the person designated 
as the permittee for the activities and operations of record and shall be 
automatically terminated: 

(a) Within 120 days after any change of ownership of property in which 
the tank is located, ownership of tank or permittee unless a new underground 
storage tank permit application is submitted in accordance with these rules; 

(b) Within 120 days after a change in the nature of activities and 
operations from those of record in the last application unless a new 
underground storage tank permit application is submitted in accordance with 
these rules; 

(c) Upon issuance of a new or modified permit for the same operation; 
(5) The department may issue a temporary permit pending adoption of 

additional Federal underground storage tank technical standards. 
16) The permit conditions may be modified when the Commission adopts new 

rules, 

Underground Storage Tank Permit Application Required 

340-150-030 (1) On or before May 1, 1988 the following persons shall 
apply for an underground storage tank permit from the department. 

(a) An owner of an underground storage tank currently in operation; 
(b) An owner of an underground storage tank taken out of operation 

between January 1, 1974, and May 1, 1988 and not permanently decommissioned 
in accordance with Section 340-150-130; and 

(c) An owner of an underground storage tank that was taken out of 
operation before January 1, 1974, but that still contains a regulated 
substance. 

(2) After May 1, 1988 the owner of an underground storage tank shall 
apply for an underground storage tank permit from the department prior to 
installation of the tank, placing an existing underground storage tank in 
operation, or modifying an existing permit. 

Underground Storage Tank Permit Application 

340-150-040 (1) Any person wishing to obtain a new, modified, or renewal 
permit from the department shall submit a written application on a form 
provided by the department. Applications must be submitted at least 30 days 
before a permit is needed. All application forms must be completed in 
full, and accompanied by the specified number of copies of all required 
exhibits. 

(2) Applications which are obviously incomplete, unsigned, or which do 
not contain the required exhibits (clearly identified) will not be accepted 
by the department for filing and will be returned to the applicant for 
completion. 

(3) Applications .which appear complete will be accepted by the department 
for filing. 

(4) Within 30 days after filing, the department will review the 
application to determine the completeness of the application: 
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(a) If the application is complete for processing, an underground storage 
tank permit will be issued. 

(b) If the department determines that the application is not complete, it 
will promptly request the needed information from the applicant. The 
application will not be considered complete for processing until the 
requested information is received. The application will be considered to be 
withdrawn if the applicant fails to submit the requested information within 
90 days of the request. 

(5) In the event the department is unable to complete action on an 
application within 30 days after the application is accepted by the 
department for filing, the applicant shall be deemed to have received a 
temporary or conditional permit, such permit to expire upon final action by 
the department to grant an underground storage tank permit. Such temporary 
or conditional permit does not authorize any construction, activity, 
operation, or discharge which will violate any of the laws, rules, or 
regulations of the State of Oregon or the Department of Environmental 
Quality. 

(6) If, upon review of an application, the department determines that a 
permit is not required, the department shall notify the applicant in writing 
of this determination. Such notification shall constitute final action by 
the department on the application. 

(7) Following determination that it is complete for processing, each 
application will be reviewed on its own merits. Recommendations will be 
developed in accordance with the provisions of applicable statutes, rules 
and regulations of the State of Oregon and the Department of Environmental 
Quality. 

(8) If the applicant is dissatisfied with the conditions or limitations 
of any permit issued by the department, the applicant may request a hearing 
before the Commission or its authorized representative. Such a request for 
hearing shall be made in writing to the Director within 20 days of the date 
of mailing of the notification of issuance of the permit. Any hearing held 
shall be conducted pursuant to the regulations of the department. 

Information Required on the Permit· Application 

340-150-050 (1) The underground storage tank permit application shall 
include: 

(a) The name and mailing address of the owner of the underground storage 
tank. 

(b) The name and mailing address of the owner of the real property in 
which the underground storage tank is located. 

(c) The name and mailing address of the proposed permittee of the 
underground storage tank. 

(d) The signatures of the owner of the underground storage tank, the 
owner of the real property and the proposed permittee. 

(e) The facility name and location. 
(f) The substance currently stored, to be stored or last stored. 
(g) The operating status of the tank. 
(h) The estimated age of the tank. 
(i) Description of the tank, including tank design and construction 

materials. 
(j) Description of piping, including piping design and construction 

materials. 
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(k) History of tank system repairs. 
(1) Type of leak detection and overfill protection. 
(m) Any other information that may be necessary to protect public health, 

safety, or the environment. 
(n) The federal notification form. Sections I through VI of Appendix I of 

40 CFR 280 (or appropriate state form). 

Authorized Signatures, Permit Application 

340-150-060 (1) The following persons must sign an application for a 
permit submitted to the department. 

(a) The owner of an underground storage tank storing a regulated 
substance; 

(b) The owner of the real property in which an underground storage tank 
is located; and 

(c) The proposed permittee, if a person other than the owner of the 
underground storage tank or the owner of the real property. 

Underground Storage Tank Permit Application Fee 

340-150-070 (1) A permit application fee of $25 shall accompany each 
underground storage tank application. For applications received after 
February 1, 1989, the permit application fee will also be considered the 
first compliance fee required by OAR 340-150-110. 

(2) No permit application fee is required if application is solely for 
the purpose of recording a change in ownership of the underground storage 
tank, ownership of the real property, of the permittee, or a change in 
operation of the underground storage tank. 

Denial of Underground Storage Tank Perait 

340-150-080 (1) An underground storage tank permit application may be 
denied if the underground storage tank installation or operation is not in 
conformance with these underground storage tank rules or ORS 466.705 through 
466.835 and ORS 466,895 through ORS 466.995. 

(2) An underground storage tank permit.may be denied if the underground 
storage tank permit application is not complete or is determined to be 
inaccurat~. 

Revocation of Underground Storage Tank Permit 

340-150-090 An underground storage tank permit may be revoked if the 
underground storage tank installation.or operation is not in conformance 
with the underground storage tank permit, these underground tank rules or 
ORS 466.705 through ORS 466.835 and ORS 466.895 ORS 466.995. 

Permit Procedures for Denial and Revocation. 

340-150-100 The permit procedures for denial and suspension or revocation 
(OAR 340-14-035 and OAR 340-14-045) shall apply to permits issued under this 
section. 

Underground Storage Tank Permit Compliance Fee 
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340-150-110 (1) Beginning March 1, 1989, and annually thereafter, the 
permittee shall pay an underground storage tank permit compliance fee of $25 
per tank per year. 

(2) The underground storage tank permit compliance fee shall be paid for 
each calendar year (January 1 though December 30) or part of a calendar year 
that an underground storage tank is in operation. 

(3) The compliance fee shall be made payable to the Department of 
Environmental Quality. 

Add OAR 340-150-015 

Delegation of Program Administration 

340-150-015 (ll Any agency of this state or a local unit of government 
wishing to administer all or part of the underground storage tank program 
covered by these rules shall submit a written application describing the 
program they wish to administer in lieu of the Department's underground 
storage tank program. The application shall contain the following: 

(al A description in narrative form of the scope, structure. coverage 
and procedures of the proposed program. 

(bl A description, including organization charts, of the organization 
and structure of applicant. including: 

(Al The number of employees, occupation and general duties of each 
employee who will carry out the activities of the program: 

(Bl An itemized estimate of the cost of establishing and administering 
the program, including the cost of personnel listed in subparagraph (Al of 
this section and administrative and technical support: 

(Cl An itemization of the source and amount of funding available to meet 
the costs listed in subparagraph (Bl of this section, including any 
restrictions or limitations upon this funding: 

(Dl A description of applicable procedures. including permit procedures: 
(El Copies of the permit form, application form and reporting form that 

will be used in the program: 
(Fl A complete description of the methods to b'e used to assure 

compliance and for enforcement of the program: 
(Gl A description of the procedures to be used to coordinate information 

with the Department, including the frequency of reporting and report 
content: and 

(Hl A description of the procedures the applicant will use to comply 
with trade secret laws under ORS 192.500 and ORS 468.910. 

(2l Within 30 days after receiving the application, the Department will 
review the application for completeness and request any additional 
information needed in order for the application to be complete. The 
Department will notify the applicant in writing when the application is 
complete. 

(3l Within 120 days after the application is complete. the Department 
will prepare and mail a written and signed agreement or contract. outlining 
the terms and conditions under which the Department will delegate a portion 
or all of the underground storage tank program described by these rules. to 
the applicant, 

(4l The agreement or contract may be terminated by either party by 
providing 30 days prior notice in writing. 
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Delete OAR 340-150-120 in it's entirety. 

[Underground Storage Tank Interim Installation Standards 

340-150-120 (1) Upon the effective date of these rules no person shall 
install an underground storage tank for the purpose of storing regulated 
substances unless; 

(a) such tank installation will prevent releases due to corrosion or 
structural failure for the operational life of the tank; 

(b) such tank installation is cathodically protected against corrosion, 
constructed of noncorrosive material, steel clad with a noncorrosive 
material, or designed in a manner to prevent the release or threatened 
release of any stored substance; and 

(c) the material used in the construction or lining of the tank is 
compatible with the substance to be stored. 

(2) For the purpose of determining compliance with these Interim 
Installation Standards, the department will use the guidelines published by 
the United State Environmental Protection Agency (EPA) entitled "Hazardous 
Waste; Interpretive Rule on the Interim Prohibition Against Installation of 
Unprotected Underground Storage Tanks", 40 CFR Part 280. (Copies are 
available from the EPA or the department)] 

Add OAR 340-150-125. 

Approval of Kore Stringent Performance Standards. 

340-150-125 (1) Any local unit of government supplying water for 
municipal purposes from an underground source that could be jeopardized by 
releases from UST systems may petition the Department for more stringent UST 
performance standards for UST systems in the vicinity of the underground 
water source. Aciministrative rules on more stringent performance standards 
may be adopted where the Commission determines through facts and findings 
that it is necessary to protect the underground water supply through more 
stringent UST performance standards. 

(2) The petition shall be made to the Department in writing and shall 
include the following information: 

(a) A description of the underground water resource including. but not 
limited to: 

(A) The geographical limits of the area where more stringent UST 
performance standards are required: 

(B) The geographical limits of the groundwater recharge zone: 
(C) The geographical limits of the underground water resource: 
(D) The geology within both the recharge zone and the underground water 

resource: 
(E) Location. size and present use of wells within the limits of the 

underground water resource: 
(F) Estimated capacity of the underground water resource; 
(b) A description of the existing threats to the groundwater resource 

including. but not limited to: 
(A) Location. type and number of underground storage tanks: 
(B) Agricultural effluent and rainwater runoff: 
(C) Industrial effluent and rainwater runoff: and 
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(D) Rainwater runoff from roads and parking lots. 
(c) A description of the underground storage tank performance standards 

required. including UST technical standards. operating standards. and 
administrative procedures. 

(d) A description of the emergency conditions. where the petitioner 
requests adoption of emergency rules. 

(3) Within 30 days after receiving the petition. the Department will 
review the petition for completeness and request any additional information 
needed in order for the petition to be complete. The Department will notify 
the petitioner in writing when the petition is complete. 

(4) Ihe Department shall initiate rulemaking within 120 days after the 
petition is complete. 

Permanent Decommissioning of an Underground Storage Tank 

340-150-130 (1) The permanent decommissioning requirements for 
underground storage tanks are described in 40 CfR 280 Subpart G - Out of 
Service UST Systems and Closure. [Upon the effective date of these rules any 
underground storage tank that is permanently decommissioned must comply with 
the requirements of this section. 

(2) After the effective date of these rules, an underground storage tank 
that is taken out of operation for longer than 24 months must be permanently 
decommissioned. 

(3) Prior to permanent decommissioning the tank owner or permittee must 
notify the department in writing. 

(4) All tanks that are permanently decommissioned must be emptied and 
either removed from the ground or be filled with an inert solid material. 

(a) The permanent decommissioning procedures described in API 1604 
"Recommended Practice for Abandonment or Removal of Used Underground Service 
Station Tanks" may be used as guidelines for compliance with this section. 

(5) Dispose of all liquids, solids and sludge removed from the tank by 
recycling or dispose in a manner approved by the department. 

(6) All tanks removed from the ground must be disposed of in a manner 
approved by the department. 

(7) Measure for the presence of a release from the UST system. A release 
shall be considered to have occurred if, by following the sampling and 
analytical procedures specified in OAR 340-122-301 to 340-122-360, 
contaminant levels are found which exceed the levels specified in those 
rules. 

(8) If contaminated soil, contaminated ground water, or free product as a 
liquid or vapor is discovered during measurement for the presence of a 
release the tank owner or permittee must; 

(a) Notify the department within 24 hours. (Phone: 1-800-452-0311 or 
1-800-452-4011) 

(b) Assess the source and the extent of the release. 
(c) Meet with the department to set up a cleanup standard and a schedule 

for cleanup. 
(d) Cleanup the release. 
(9) All underground storage tank owners must maintain records which are 

capable of demonstrating compliance with the permanent decommissioning 
requirement under this section. These records must be maintained for at 
least three years after permanent decommissioning and made available, upon 
request, to the department during business hours.] 
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Requirement to Notify the Underground Storage Tank Owner and Operator 

340-150-140 (1) Between February 1, 1989 and February 1, 1990 any person 
who deposits a regulated substance into an underground storage tank shall 
notify the owner or operator of the tank in writing of the requirements for 
obtaining an underground storage tank permit. 

(2) After February 1, 1989 any person who sells an underground storage 
tank shall notify the owner or operator of the tank in writing of the 
requirements for obtaining an underground storage tank permit. 

Depositing Regulated Substances in Underground Storage Tanks 

340-150-150 (1) After February 1, 1989 no person owning an underground 
storage tank shall deposit or cause to be deposited a regulated substance 
into that tank without first having applied for and received an operating 
permit issued by the department. 

(2)(a) After June 1, 1989, the tank owner or permittee shall, prior to 
accepting delivery of a regulated substance, provide the underground storage 
tank permit number to any person depositing a regulated substance into the 
tank. 

(b) If, for any reason, a permit becomes invalid, the tank owner or 
permittee shall provide written notice of the change in permit status to any 
person previously notified under Subsection (2)(a) of this Section. 

(3) After August 1, 1989 no person shall deposit or cause to have 
deposited a regulated substance into an underground storage tank unless the 
tank is operating under a permit issued by the department. 

(4)(a) After August 1, 1989, sellers and distributors shall maintain a 
written record of the permit number for each underground storage tank into 
which they deposit a regulated substance. 

(b) After September 1. 1990. sellers and distributors shall maintain a 
written record of the maximum capacity. in gallons, for each UST into which 
they deposited a regulated substance. The volume capacity of each UST shall 
be determined from the amount of product delivered. the product depth in the 
UST before delivery and the product depth after delivery. 

([b]g) If requested by the Department, a seller or distributor shall 
provide a written record, by permit number. tank capacity and data used to 
calculate tank capacity, for tanks into which they have deposited a 
regulated substances during the last three years of record. 

1/5/90 
USTFNL1.FD4 
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Attachment B 
Agenda Item M 
1-19-1990 EQC Meeting 

EPA TECHNICAL STANDARDS AND CORRECTIVE ACTION REQUIREMENTS FOR OWNERS 
AND OPERATORS OF UNDERGROUND STORAGE TANKS 

(40 CFR 280; 50 FR 28742. July 15, 1985; Amended by 50 FR 46612. November 8, 
1985: Corrected by 51 FR 13497, April 2l. 1986: Revised by 53 FR 37194. September 
23. 1988, Effective December 22. 1988: Amended by 53 FR 43370, October 26, 1988: 
Corrected by 53 FR 51274, December 21, 1988; Amended by 54 FR 5452. February 3, 
1989) 

[Edi1or's not~: The revised version of 
these rules is effective December 22. 1988. 
with the exception of 280.22(g) which is 
effective October 24. 1988.I 

PART 280-TECHNICAL STANDARDS 
ANO CORRECTIVE ACTION REQUIRE
MENTS FOR OWNERS ANO OPERA
TORS OF UNDERGROUND STORAGE 
TANKS(UST) 

Subpart A-Pnig...., sea,,. and 1-
Prolribillan 

Sec. 
Z80.10 Applicabiiitv. 
280.11 Interim prohibition for deferred 

UST systems. 
280.12 Definitiana. 

Subpart B-UST Sy- Dffigft. eo... 

·~1---zso.20 Performance standanb for new 
UST systems. 

zso.21 u pgradins of exiSlins UST systems. 
Z80.Z2 Notification requirements. 

S~ C-Gener81 Opaating 
R~ 

280.30 
280.31 

280.32 
280.33 
280.34 

Spill and overfill control. 
Operalion and maintenance of car .. 
rosion protection. 
Compatibility. 
Repair all.owed. 
Reporting and recordk11eping. 

Sub"8rt D-Aeteaae Detection 

280.53 Reporting and cleanup of spills and 
overfills. 

~ F-R-.. RH_.H and Cor
rective Action far UST Systems Contain
ing Petn>Mum or H~ua SuDatanceL 

280.60 General. 
ZS0.61 Initial re:panse. 
ZS0.62 lnitiai abatement meaaures and 

sire check. · 
280.63 Initial site characterization. 
280.64 Free product removal. 
280.65 Investigations for soil and ground .. 

water cleanup. 
:?80,66 Corrective action plan. 
ZS0.67 Public participation. 

SUll!*t G-out-of•s.mce UST Sy1tem1 
anctci...... 

ZS0.70 Temporary closure. 
280.71 Permanent closure and changes-in .. 

service. 
280.72 Accessing the site at closure or 

change-in-service. 
280.73 Applicability to previously closed 

UST systems. 
280.7 4 Closure records. 

280.90 
ZS0.91 
ZS0.92 
280.93 

Applicability. 
Compliance dates. 
Definition of terms. 
Amount and scope of required fi. 
nancial responsibility 

280.94 Allowable mechanisms and combi
naCions of mechanisms. 

280.40 c i - f II UST 280.95 Financial test of seif .. insurance. 
sv~~ee!~ requirements or a 280_98 Guarantee. 

280.-11 Requirements for petroleum UST 280.97 [nsunnce and risk retennon group 
svstems. coverage. 

280A2 Requirements for hazardous sub· 280.98 Surery bond. 
stance UST svstems. 280.99 Letter of credit. 

280.43 Methods of ritlease detection for 280.100 Use of stale-required mechanism. 
tanks. 280.101 State fund or other stale assurance. 

:so..;.;. Methods o{ release detection for 280.102 Trust fund. 
piping. .280.103 Standby trust fund. 

1 80 45 Release detection reccrdkee . . 2.80.104 Substitu~icn 0£ financial assurance 
- · ping mechan1sms bv owner or operator. 

Subpart E-f=I .. ••• Rereporting, lnvestiga· 280. 105 Can~ellation oi- n~nrenewaJ by a 
ticn, and confirmation prov1der of ffnanc1al assurance. 

.280.50 
280.51 
.280.52 

Repornn~ of suspected releases . 
lnvesnganon due lo off-site impacts. 
Release investigations and confir· 
manon steps. 

280.106 Reporting b'!' owner or opera(or. 
:!80.107 Recordkeepin@:. 
:::a0.108 Drawing on financial assurance 

mechanisms. 
:!80.109 Release from the requirements. 

280.110 Bankruptcy or other incapaciry of 
owner or operator or provider of fi .. 
nancial assurance. 

280.111 Replenishment of guarantees. let· 
ters of credit. or surerv bonds. 

2ao.112 Suspension a{ enforcement. 
(Reserved\ 

Appendix I-Notification for Underground 
Storage Tanks lform1. 

Appendix II-List of Agencies Designated 
¥ to Receive Notifications. 

Appendix III-Statement for Shipping Tick· 
ets and Invoices. 

Authoritv: 4c U.S.C. 6911. 6991. 
6991(a). -6991(b). 6991(cl. 6991(d), 
6991(c), 699!(f). and 6991(h). 
[Amended by 53 FR 43370. October 26. 
1988: 54 FR 5452. February 3. 19891 

Subpart A-Program Scope and In· 
terim Prohibition 

§280. 10 Applicability. 

(al The requirements of this part ap• 
ply to all owners and operators of an 
UST system as defined in §280.12 ex
cept as otherwise provided in para .. 
graphs (bl. [cl. and (di of this section. 
Any UST system listed in paragraph lcl 
of this section must meet the require ... 
ments of §280.11. 

(bl The following UST 5'·stems are 
excluded from the requirements oi this 
part: 

(11 Anv UST svstem holdin• hazard
ous wasies listed. or identified, under 
Subtitle C of the Solid Waste Disposal 
Act. or a mixture of such hazardous 
waste and other reeulated substances. 

f2l Anv wastewater treatment tank 
system that is part of a wastewater 
treatment facilitv reeulated under sec
tion 402 or 307lbl o(the Clean Water 
Act 

(31 Equipment or machinery that 
contains regulated substances (or oper
ational purposes such as hydraulic lift 
tanks and electrical equipment tanks. 

[41 A.n\• UST S\'stem \vhose capacit\' 
is 110 ga'llons or ·less. · 

[Sec. 2S0.10(b)(4)) 
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(5) 'Any UST system that contains a 
deminimis concentration of regulated 
substances. 

( 6) Any emergency spill or overflow 
containment UST system that is cxpedi· 
tiously emptied after use. 

IC) Deferrals. Subparts B. C. 0. E. and 
G do not apply to any of the following 
types of UST systems: 

( I) \\'·astcwatcr treatment tank systems: 
(.2) Any UST systems containing radio

active material that arc regulated under 
the Atomic Energy Act of 1954 (42 
L.S.C. 2011 and following): 

i 3) Any UST system that is part of an 
emergency generator system at nuclear 
power generation facilities regulated by 
the 1'\i uclcar Regulatory Commission un .. 
der 10 CFR Part SO. Appendix A: 

( ~) Airport hydrant fuel. distribution 
systems: and 

( 5) UST systems with field..:onstrui:ted 
tanks. 

Id) D(ferrals. Subpart D does not apply 
to any UST system that stores fuel solely 
for use by emergency power generators. 

§ 280.11 Interim probibilioa for deferred 
UST systems. 

(a) No person may install an UST sys
tem listed in §280.IO(c) for the purpose of 
storing regulated substances unless the 
UST system (whether of single- or double
wall construction): 

( I) Will prevent release due to corrosion 
or structural failure for the operational 
life of the UST system: 

(2) Is cathodically protected against 
corrosion. constructed of noncorrodiblc 
material. steel clad with a noncorrodibie 
material. or designed in a manner to pre
vent the release or threatened release of 
any stored substance: and 

\ J) Is constructed or lined with material 
that is compatible with the stored 
substance. 

(b) Notwithstanding paragraph (a) of 
this sccuon. an UST system without corro
s1on protection may be installed at a site 
that is determined by a corrosion ex:pert 
not to be corrosive enough to cause it to 
have a release due to corrosion during its 
opcraung life. Owners and operators must 
maintain records that demonstrate compti .. 
ancc with the requirements of this para
graph for the remaining life of the tank. 

'.'tote: The National Association of Cor
ros1on En2inccrs Standard RP-02-85, 

"Control of External Corrosion on Metal
lic Buried. Partially Buried. or Submerged 
Liquid Storage Systems:· may be used as 
guidance for complying with paragraph 
( b) of this section. · 

§ 280.12 Definitions. 
.. Aboveground release·· means any re· 

lease to the surface of the land or to 
surface water. This includes. but is not 
limited to •. releases from the aboveground 
portion of an UST system and above· 
ground releases associated with overfills 
and transfer operations as the regulated 
substance moves to or from an UST 
system. 

'"Ancillary cqui,:iment" means any de· 
vices including. but not limited to., such 
devices as piping. fittings. flanges. valves. 
and pumps used to distribute. meter. or 
control the ftow of regulated substances to 
and from an UST. 

..Belowground release .. means any re· 
lease to the subsurface of the land and to 
ground water. This includes. but is not 
limited to. releases from the belowground 
portions of an underground storage tank 
system and belowground releases associat
ed with overfills and transfer operations as 
the regulated substance moves to or from 
an underground storage tank. 

.. Beneath the surface of the ground .. 
means beneath the ground surface or oth· 
crwisc covered with earthen materials. 

"Cathodic protection·· is a technique _to 
prevent corrosion of a metal surface by 
making that surface the cathode of an 
electrochemical cell. For example. a tank 
system can be cathodically protected 

· through the application of either galvanic 
anodes or impressed current. 

··cathodic protection tester" means a 
person who can demonstrate an under
standing of the principles and measure
ments of all common types of cathodic 
protection systems as applied to buried or 
submerged metal piping and tank systems. 
At a minimum. such persons must have 
education and experience in soil resistivity. 
stray current. structure-to-soil potential. 
and component electrical isolation mea
surements of buried metal piping and tank 
systems. 

"CERCLA'' means the Comprehensive 
Environmental Rcspora5c. Compensation. 
and Liabilitv Act of l 980. as amended, 

.. Compati.ble" means the ability of two 

EnV1tOnment AeQoner 

B-2 

FEDERAL REGULATIONS 

or more substances to maintain their re
spective physical and chemical propenies 
upon contact with one another for the 
design life of the tank system under condi
tions likely to be encountered in the UST. 

··connected piping·• means all under· 
· ground piping including valves. elbows. 

joints. flanges. and flexible connectors at· 
t:ichcd to tank system through which regu
lated substances flow. For the purpcsc of 
determining how much piping 1s connected 
to any individual UST system. the piping 
that joins two UST systems should be 
allocated equally between them. 

'"Consum-ptive use" with respect to 
heating oil means consumed on the 
premises. 

"'Corrosion expert'" means .'! person 
wh~. by reason of through knowledge of the 
physical sciences and the principles of en
gineering and mathematics acquired by a 
professional education and related practi· 
c:ii experience, is qualified to engage 1n 
the pracuce of corrosion contra! on buried 
or submerged metal piping systems and 
metal tanks. Such a person must be accre
dited or cor\ified as being qualified by the 
National Association of Corrosion Engi· 
necrs or be a registered professional cngi
n·cer who has certification or liccnsin2 that 
includes education and experience i~ cor
rosion control of buried or submersu:d met· 
al piping systems and metal tanks~ 

'"Dielectric meterial" means a material 
that docs not conduct direct electrical cur
rent. Dielectric coatings are used to elec
trically isolate UST systems from the sur
rounding soils. Dielectric bushin2s arc 
used to electrically isolate poruons -of the 
UST svstem (e.g .• tank from piping). 

'"Electrical Ct.lUlpmcnt" means under
ground equipment that contains dielectric 
fluid that 1s necessary for the operauon or" 
equipment such as transformers ·and 
buried electrical cable. 

··excavation zone .. means the volume 
containing the tank svstem and backfill 
material bounded by the ground surface, 
walls. and· floor of the pit and trenches 
into which. the UST system is placed at 
the ttme of installation. 

" Existing tank system·· means a tank 
system used ta contain an accumuiauon uf 
regulated substances or for which installa
tion ha:-. commenced an or beiore 
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December 22. 1988. Installation is 
considered to have commenced if: 

(a) The owner or operstor has 
obtained all federaL state. and local 
approvals or permits necessary to begin 
physical construction of the site or · 
installation of the tank system: and if, 

(b)(l) Either a continuous on-site 
physical construction or installation 
program has begun: or. 

(2) The owner or operator has entered 
into contractual obligations-which 
cannot be cancelled or modified without 
substantial loss-Car physical 
COlll!truction at the site or installation of 
•he tank system to be completed within 
a reasonable time. 

"Farm tank" is a tank located on a 
tract of land devoted to the production 
of crops or reising animals. including 
fish. and associated residences and 
ianprovements. A farm tank must be 
located on tbe farm property. "Farm" 
includes fish hatcheries, rangeland and 
nurseries with growing operations. 

"Fiow-througil process tank" is a tank 
that forms an integral pa.-t of a 
production process through which there 
is a steady, variable, recurring, or 
intermittent now of materials during the 
oJperation of the process. Flow-tiirnugh 
process tanks do not include tanks used 
for the storage of materials prior to their 
introduction into the production process 
or for the storege of finished products or 
by-products from Iha production 
process. 

"Free product" refers to a regi.lated 
substance that is present aa a non· 
aqueous phase liquid (e.g .. liquid not 
dosoolved in water.) 

"Gathering lines" .means any pipeline. 
equipment. facility, or building used in 
the transportation of oil or gas during oil 
ur gc..s production or gathering 
1lperauons. 

''Hazardous substance UST S\'stcm" 

~~~~~ a~a~~~~~ni:: h!~~~~~r.k 
substance defined in sectioa 101(14} of 
the Comprehensive Environmental 
Response. Compensation and Liability 
Act of 1980 (but not including any 
substance reguJated as a hazardous 
waHte under subtitle C) or any mix.tura 
of ljl.ich s1.1.bstancas and pet:-oleum. and 
which is not a petroleum UST syat·.!m. 

"Heating oil" mP.an:::i petroleum that is 
No. 1, No. 2. No. 4-light, No. 4-heavy, 
No. 5-light. No. 5-heavy, and No. 6 
technical grades of fuei oii: other 

residue! fuel oils (including Navy 
Special Fuel Oil and Bunker CJ: and 
other fuels when used as substitutes for 
one of these fuel oils. Heating oil is 
typically used in the operation of 
heating equipment. boilers, or furnaces. 

"Hydreulic lift tank" means a tank 
nolding hydreulic fluid for a closed-loop 
mechanical system that uses 
compressed air or hydreulic fluid to 
operate lifts, elevators. and other similar 
devices. · 

"Implementing agency" means EPA. 
nr. in the case of a state with a program 
approved under section 9004 (or 
pursuant to a memorendum of 
agreement with EPA), tho d••i:;nated 
state or local agency responsible for 
carrying out an approved UST program. 

"Liquid trap" means sumps, well 
cellars, and other traps used in · 
association with oil and gas production, 
gathering, and extraction operetions 
(including gas production plants). for tbe 
purpose of .collecting oiL water. and 
other liquid&. These liquid traps may 
temoorarily collect liquids for 
~uDsequent disposition or reiniection 
into a production or pipeline stream. or 
may collect and separate liquids from a 
gas stream. 

"Maintenance" means the normal 
operational upkeep to prevent an 
umierground storego tank system from 
releasing product. 

"Motor fuel" means petroleum or a 
petroleum-based substance that is motor 
gaooline. aviation gesolina. No. 1 or No. 
2 diesel fuel. or any grade of gasohol, 
and is typically used in the operetion of 
a motor engine. 

'"New tank system" means a tan.ic. 
system that will be used to contain an 
ac=ulalion of regulated substances 
and for which installation hsa 
commenced after December 22. 1968. 
(See also "Existing Tank System,") 

"r.Joncommercial purposes'' with 
respect to motor fuel means not for 
resale. 

"On L.'ie premises where stored'' with 
respect to heating oil means UST 
systems located on the same pro~erty 
where tha stored hee ting oil is used. 

''Oper01~1v.ua.i Hie'' refers to the period 
be~inning when installation of t~1P. tank 
system has comm!?nced until the time 
the tank :;ystem is properly closed under 
Subpart G. 

"Operator'• means any person in 
control of, or having responsibility for. 

.;;i-U•IJ 
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the daily operetion of the UST system. 
"Overfill release" is a reieese that 

occurs when a tank is fillad beyond its 
capacity, resulting in a dischar;ze of the 
regulated substance to the environment. 

''Owner" means: 
(a) In the case of an UST svstem in 

use on November 8. 1984. or brou~llt into. 
u'e after that date. any person who 
owns an UST system used for storage. 
use. or dispensmg oi regulated 
substances: and 

(b) In the caoe of any UST system in 
use before November a. 19114. but DO 
longer in use on that date. any person 
who owned such UST immediately 
beiore the discontinuation of its use. 

"Person" means an individual. trust. 
firm. joint st~ck company, Federal 
agency, corporation. state, municipality, 
conunission. pYliticai subdivision of a 
state. or any inter.:tate body. "Pel'8on" 
•l•o includes a consortium. a joint 
venture. a commercial entity, and the 
United States Covem.ment. 

"Petroleum UST system'• means an 
1mderground storage tar.k svstem that 
contains petroleum or a miXture of 
petroleum with de minimis quar.tities of 
other regulated substances. Sur:h 
systems include those containing motor 
fuels. jet fuels. distillate faeJ oils. 
residual fuel oils, lubricants. petroleum 
solvents, and :u:cd oils. 

"Pipe·· or "Piping" means a hollow 
cylinder or tubuiar conduit that is 
constructed of non.earthen materials. 

"Pipeline facilities (including 
gatherin~ lines)" are new and existing 
pipe nghts.-of ... \vay and any associatP.d 
equipment facilities, or buildings. 

..Regulated substance'' means: 
(a) Any substance defined in section 

101(141 of the Comprehensive 
Environmental Res,::>onse. Compensation 
and Llabaiity Act (CERCLA) of 1980 (but 
not including anv substance re~.da~cd as 
a hazardous w3Ste under subtitle CJ. 
and 

(bl Petroleum, including crude oil or 
any fraction thereof that is ii quid at 
standard conditions of temperature and 
pressu11! (60 degrees Fahrenheit and 14.7 
pounds per square inch ab!olute}. 
The term "reguiated substance·· incl;ides 
but is not iimited to petroleum and 
petrolewn·based substances comprised 
of a complex b!end of hydrccarbons 
derived from ~ude oil though p:-<Jce£ses 
of separation. c.;onversio:?.. ufgradL'l~. 

(Sec. 280.12] 
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and fi:tii;;hiM.o 81.!Ch as motcr fuel~ iet 
fu2is. distillate fuel oiis. !"!e:dnal fttel 
oils. lubricants. petroleum solvents. and 
used •JU.. 

"Release" mean:s any spilling. leaking, 
cmitlin~. discharging, escaping. leaching 
or disposinR from an UST into ground 
water. surface •,vater or subsurface soils. 

''Reicane rleter.tion" means 
detennininR wO.ether a rr.!ease of a 
re3ulated sl1br.tnnce ha~ occurred from 
the UST system into the environment or 
into th! interstitial space bet\ve~n the 
UST system and its secondary barrier or 
ser.ondary containment around it. 

"Repair'" mP.ens to restore a tank or 
UST system component that has caused 
a rel•a•e of product from the UST 
system. 

"Residential tank" is a tank located 
on property used primarily for dweUing 
purposes. 

"SARA" means the Suporfund 
Amendments and Reauthorization Act 
of l:lo6. 

"Septic tank" ls a watl!r·tight covered 
r1::ceptacie des1~ncd to receive or 
process. through liquid selJaration or 
biological dig>stion. the sewage 
discharged from a building sewer. The 
effluent from such reCl!ptacle is 
distnhuted for disposal t.'lraugh the soil 
and settled oolidi. and scum from the 
tank are pumped out periodically ond 
hauled to a treatment facility. 

''Slorm·water or wastewater 
coller:tion system" means piping. pumps. 
r.ond111ts. and any other equipm~nt 
necessary to coUect and transpon the 
flow of surface water nin-off resulting 
from precipitation. or domestic. 
commerciaJ, or industrial wastewater to 
and from retention areas or any areas 
where treatment is designated to occur. 
The collection of storm water and 
wastewater does not include treatment 
except where incidental to conveyance. 

'"Surface impoundment" is a natural 
tapogra;ihic depression. man .. made 
excavation. or diked area fanned 
primarily of eanhen materials (although 
1t may be lined with man-made 
materials) that is not an injection well. 

"Tank" is a stationary device 
designed lo contain an accumulation of 
regulated substances and constructed of 
non·earthen materials (e.g .. concrete. 
steel. plastic) that provide strucru:al 
support. 

"Underground area•• means an 
underground room. such as a basement 

cellar. shaft or vaulL providing enough 
space for physical inspection of the 
exterior of the tank situated on or above 
the sw:face of the floor. 

"Underground release" means any 
belowground release. 

"Underground storage tank" or "UST' 
means any one or combination of tanka 
(lncluding underground pipes connected 
thereto) that is used to contain an 
accumulation of regulated substances. 
and the volume of which (including the 
volume of underground pipes connected 
thereto) is 10 percent or more beneath 
the surface of the ground. Thia term 
does not include any: 

(a) Farm or residential tank of 1.100 
gallons or less capacity used for storing 
motor fuel for noncommercial purposes: 

(b) Tank used for storing beating all 
for consumptive use on the premises 
where stored: 

( c) Septic tank: 
(di Pipeline facility (including 

gathering lines) regulated under: 
(1) The Natural Gas Pipeline Safety 

Act of 1968 (49 U.S.C. App. 1671, et seq.), 
or 

(2} The Hazardous Liquid Pipeline 
Safety Act of 1919 (49 U.S.C. App. 2001, 
et seq.~ or 

(3} Which is an intrastate pipeline 
facility regulated under state lawa 
comparable to the provisions of the law 
referred ta in paragraph (dj(1) or (d}(2.) 
of this definition: 

(e) Surface impaundment. pit, pond. or 
lagoon: 

(fl Storm-water or westewater 
collection system: 

(g) Flow-through process tank; 
(h) Liquid trap or associated gathering 

lines directly related ta oil or gas 
production and gathering operations: or 

[i) Storage tank situated in an 
underJ11Cund area (such as • basemenL 
cellar. mineworking. drifL shaft. or 
tunnel) if the storage tank is situated 
upon or above the surface of the floor. 
The term "underground storage tank" or 
"US'!"' does not include any pipes 
connected to any tank which is . 
described in paragraphs (a) tllrough (ij 
of this defmition. 

"Upgrade" means the addition or 
retrofit of some systems such as 
cathodic protection, lining. or spill and 
overfill controls to improve the ability of 
an und!!rground storage tank system ta 
prevent the release of product. 

"UST system" or ''Tank system·• 
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means- an underground stor&lJe tank, 
connected underground piping, 
underground ancillary equipment. and 
containment system. if any. 

.. Wastewater treatment tank" means 
a tank that ii designed to receive and 
:real an influent westewater through 
physical. chemical. or biological 
methods. 

Subpart B-UST Systems: Design, 
Construction, lristaltation and 
Notlflcatlan 

§280.20 PtiloiiW--farMW 
USTayat I L 

In order ta prevent releases due to 
structural failure, corrosion. or spills and 
overfills for as long as the UST system is 
used to store regulated substances, all 
owners and operators of new UST 
systems must meet the following 
requirements. 

(a) Tania. Each tank must be properly 
designed and constructed. and any 
portion underground that routinely 
contains product must be protected from 
corrosion. in accordance with a code of 
practice developed by a nationally 
recognized auodation or independent 
testing laboratory as specified below: 

(1} The tank i1 constructed of 
flbergiBSHeinforced plastic: or 

Nate: The followins industry codes may be 
used to ct1mply with paragraph {a Ill I of this 
section: Underwriters l.aboracones Slandard 
1316. "Standard for Glaaa- Fiber4 Reinforced 
Plastic Underground Storage Tanks for 
Petroleum Products": Underwnter's 
Laboratories of Canada CAN4-S8l~t83, 
"Standard for Reinforced Plastic 
Underground Tanks for Petroleum Products": 
or American Society of Testing and Materials 
Standard 04021-88. "Standard Spec1ficnt1on 
for Class·r'iber-ReinforCed Polve!ter 
Underground Petroleum Stora~e Tanks." 

(2.) The tank is constructed of steel 
and cathodically protected in the 
foilowing manner: 

(ij The tank is coated with a suitable 
dielectric material: 

(ii} Field-instaUed cathodic protection 
systems are designed by a corrosion 
expert 

(iii) Impressed current systems are 
designed to allow deterrmnation of 
current operating statu:1 as required in 
i ZB0.31(c): and 

(iv) Cathodic protection systems are 
operated and maintained !n accord~ncc 
with § 280.31 or according to guidelines 

[Sec. 2B0.20(aH2J(tvl) 10"4. 



established by the implementing agency: 
or 

Note: The following codes and st8ndanJs 
may be used lo comply wnh paragraph !•1121 
uf thia section: 

(AJ Steel Tank lnatUute "Specification for 
STI-P3 System of External Corri>sion 
Protection of Undergrowid Sleel StoraJle 
Tanks": 

(BJ Undttrwriters Laboratories Standard 
1748. ••corrosion Protection Systema for 
Undenzround Storap Tanks": 

(C) Underwritero Labara1ori" al Canada 
CA.i"'J4 SB00 ~t85. ""Slandllrd for Steel 
Unde'l!'Ound Tanks for flammable ond 
Combustible Liquids." ood CAN+-GXl.t-M85. 
"Standard for Galvanic CorrDlian Protection 
Systems for Undergrowid Tanka for 
Finmmable and Combustible Uquida." and 
CAN4-S631-M84. ••tsolattn11 Buahings for 
Steel Und•'1!""'llld Tanks Pl'otected with 
Coatings and Calvanic Systems": or 

(D} National Auociation of ComJSion 
Eizgineert Standard RP-<lZ-85. "Control al 
External CorTOs1on on Metallic Buried. 
Parllally B'uried. or Submmpd Uquid Stora!!" 
Sy1tema." and Underwriters L.abantaries 
Standard 58. '"Standard for Steel 
Underground Tanb (or Flammable and 
Combustible UquidL'" 

(3) The tank is constructed of a steel· 
fiberglasa-reinforced·plastic composite: 
or 

Noto: The loUowina indusiry codes 11111y be 
used to comply with paragraph (al(3J of tlWo 
section: Undarwrtwa Labaratonn Standard 
1746. "Co1T01ion Protection Systema for 
Unde'l!'Ound Storage T.uilr.s." or the 
Association far Compasira T .. nka ACT-too. 
"Specification for the Fab:ication ofFRP Clad 
Underground Storage T anka." 

(4) The tank is constructed of metal 
without additional corrosion protection 
measures provided that: 

(i) The tank is installed at a site that is 
determined by a corrosion expert not to 
be corrosive enough to cause it to have a 
release due ta corrosion during its 
operating life: and 

(ii) Owners and operator:i maintain 
records that demonstrate compliance 
with the requirements oi paragraphs 
(al(4)(i) for the remainins life of the 
tank: or 

(5) The tank construction and 
corrosion protection are determined by 
the implementins asency to be designed 
to prevent the release or threatened 
release of any stored regulated 
substance in a manner that is no iesa 
protective of human health and the 
environment than paragraphs (a) (1) 

throusb (4) of this section. 

(b J Piping. The pi pins tba_t routinely 
contains resulated substances and is in 
contact with the ground must be 
properly de•if!lled. constructed. and 
protected from corrosion in accordance 
with a code of practice developed by a 
nationally recosmzed aaaociation or 
independent testin& laboratory as 
specified below: 

(1) The pipins is constructed of 
fiberglaaa-reinforced plastic: or 

Noto: The fo!lowing codes and standards 
may be u1ed ta comply with psrasraph (b)(ll 
uf thi:t section: 

till Underwritert Laboratories Subject 97t. 
"UL Listed Non·Mctal Pipe": 

(BJ Undarwriwa Laboratories Standard 
Sr\1, '"Pipe CoMectors for Flammahle and 
Combustible and LP Gu": 

(CJ Underwriters Laboratories of Canada 
Guide ULC-t07. "Glsas Fiber Reinlon:ed 
Plaatic Pipe ond Flttinp for Flammable 
Uquida"; ond 

(Di Underwritcrw Labarttortes of Canada 
Stoodard CAN~ "Flexible 
Und"'1"1U11d Hooe Connectan." 

(Z) The piping is constructed of steel 
and cathodically protected in the 
following manner: 

(iJ The piping is coated with a suitable 
dielectric material: 

(UJ Field-installed cathocllc protection 
systems are designed by a corrosion 
eXJ)ert 

(iii) luqireued cummt aystem1 are 
designed to allow datenninalion of 
cun'l!nt operatin& status as required lo 
§ 280.31(c); end 

(Iv) Cathodic protection systems are 
operated and maintained in accordance 
with § 280.31· or guidelines establiebed 
by the implementing agency; or 

N- The followin& codas and 1tandarda 
may be used to comply with paragraph (b)(2) 
of t.bit; section: 

(.i\} National Flre Protection Aaaociation 
Standard 3ll. "Flammable and Combustible 
Uquida Code": 

(Bl American Petroleum Institute 
Publication 16111. "installation of 
Underground Petroleum. Storage System•": 

(C) American Petroleum Institute 
Publication 1113Z. "Cathodic Pl'otection al 
Undl!flllOund Petroleum Storege Tanks and 
Piping System": and 

(OJ NationaJ Association of Corrosion 
Enl!Uleerw Standard RJl.-01-69. "Control of 
Extemai Conosion on Submerged Metallic 
Piping Systems." 

(3) The piping ls constructed of metal 

!'-' 1·41.1•.hJ 

,,.;thout additional co1T0sion protection 
measures provided that: 

(lJ The piping is installed at a site that 
is determined by a corrosion expert to 
not be corrosive enough to cause it to 
have a reiea11e due to corrosion during 
its operating lifa: and 

(ii) Owners end operators maintain 
records that demonstrate compliance 
with the requirements of paragraph 
(b)(3)(1) of this section for the remaining 
life of the piping: or 

Nots National Fire Prctcclion Allsociation 
Standard 30. "Plammaula and Combu1tible 
Liquids Cade": and Na dona I Anodation of 
Corrosion .Engineen Standard RP-01.-69. 
"Control of External Corrosion an Submerged 
Metallic Piping Syatems." may be ued to 
comply witll paragraph (b)(3) of this secuan. 

( 4) The piping construction end 
corrosion protection are determined by 
the implementins asency to be designed 
to prevent the release or threatened 
release of any stored resulated 
substance in a manner that is no less 
protective oi human health and the 
environment than the requirements in 
paragraphs (bJ (1) throush (3) of this 
section.. 

(c) Spill and overfill prevention 
equipment (1 J Except as provided in 
paragraph (c)(2) oftbis section. to 
prevent spilling end overfilling 
associated with product transfer to the 
UST system. owners and operators must 
use the following spill and overfill 
prevention equipment: 

(i) Spill prevention equipment that 
will prevent release of product to the 
environment wben the transfer hose is 
detached from the fill pipe (for example. 
a spill catchment basin); and 

(ii) Overfill prevention equipment that 
will: 

(A) Automatically shut off fiow into 
the tank when the tank is no more than 
95 percent full: or 

(BJ Alert the transfer operator when 
the tank is no more than 90 percent full 
by restricting the flow into the tank or 
triggering a hish·level alarm. 

(2) Owners and operators ara not 
required to use the spill and overfill 
prevention equipment specified in 
paragrap!J (c)(1) of this section if: 

/_i) .Alternative equipment is uSed that 
is detennined by the implemenung 
agency to be no less protective of human 
health and the environment than the 
equipment specified in paragraph (c)(1) 

(Sec. 280.20(c)(2)(i)] 
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(I) or (ii) of this section: or 
(ii)' The UST sywtem ia filled by 

tranafara of no more than 25 gallona at 
one time. 

(d) lMtaiJalion. All tanluo and piping 
mual be properly installed in accordance 
with a code of practice developed by a 
nationally recognized aBIOClation or 
independant testing laboratory and in 
accordance wttb the manufacturer'• 
instructions. 

Note: Tank and pipi111 ayttem installation 
prscticu and prccedureo duc:tbed in the 
followin3 codas may be u...i lo comply with 
Iha requiremellts of paroersph (di of thla 
section: 

(i) American Petroleum lmtltute 
Publicstlon 1615. "Installation of 
Underground Petroleum Storage System": or 

(ii) Petroleum Equipment lmtitute 
Publication RPIOO. '"Racommended Practicn 
for lmtellation of Unde'll'Ound Liquid 
Storage Syotems": or 

(ill) American National Standanlo !notltute 
Staodanl 831.3. "Petroleum Rallnery Pipins-" 
and American National Standard• lnltitute 
Standard 831.4 "Liquid Petroleum 
Transportation Pipin8 Syotem." 

(e) Certification of installation. All 
owners and oparators mual ensure that 
one or more of the following methods of 
certification. testing. or inspection is 
used to demonstrate compliance with 
paragraph ( d) of this aection by 
providing a certification of compliance 
on the UST notification form in 
accordance with § 280.22. 

(1 J The installer has been certified by 
Ille tank and piping manufacturers: or 

(2) The installer ha1 been certified or 
licensed by the implementing agency; or 

(3) The installation has been 
inspected and certified by a registered 
professionai engineer with education 
and exi>erience in UST s~·stem 
installation: or 

(4) The installation has been 
inspected and approved by the 
implementing agency; or 

(5) All work listed in the 
manufacturer's installation checklists 
has been completed: or 

(6) The owner and operator have 
complied with another method for 
ensuring compliance with paragraph (d) 
of thi• section that is determined by the 
implementing agency to be no less 
protective of human health and the 
environment. 

I 21111.21 U~ig of eldotin9 UST -(al Altemotivea ailotnd. Not later 
than December 2Z. 1998. all existing UST 
•ystema muat comply with one of the 
following requirements: 

(1) New UST system performance 
standards under § Z80.20: 

(2} The upgrading requirements in 
paragrapho (bl through (d) of this 
section: or 

(3) Closure requirements under 
Subpart G of this part. including 
applicable requiremants for corrective 
action under Subpart F. 

(bl Tank upgrading requirements. 
Steel tanks muat be upgraded to meet 
one of the following requirements in 
accordance with a code of practice 
developed by a nationally recognized 
asaociation or independent testing 
laboratory: 

(1} lnteriar lining. A tank may be 
upgraded by internal lining if: 

(iJ The lining is installed in 
accordance with the requirements of 
§ 280.33, and 

(ii) Within 10 yean after lining. and 
every 5 years tbereefter. the lined tank 
is internally inspected and found to be 
structurally sound with the lining •till 
performing in accordance with original 
design speciflcationa. 

(2} Cathodic protection. A tank may 
be upgraded by cathodic protection if 
the cathodic protection system meets 
the requirements of§ 280.20(a)(2J (ii), 
(iii), and (iv) and the integrity of the tank 
is ansured uoing one of the following 
methoda: 

(i) The tank is internally inspected 
and assessed to ansure that the tank is 
otructurally sound and free of corrosion 
holes prior ta installing the cathodic 
protection system: or 

(ii] The tcnk has been installed for 
less than 10 years and is monitored 
monthly for releases in accordance with 
§ :ZS0.43 (d} through (b]; or 

(iii] The tank has been installed for 
less than 10 yeara and is assessed for 
corrosion hales by conducting two (2) 
tightneso tests that meet Iha 
requirements of§ 280.43(c}. The first 
!ightness test must be conducted prior to 
installing the cathodic protection 
system. The second tightness test mu.st 
be conducted between three (3) and six 
(6) months following the first operation 
of the cathodic protection system: or 
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(lv] The tank is aaae ... d for corrosion 
holes by a method that is determined by 
the implementing agency ta prevent 
releaaea in a manner that is no less 
protective of human health and the 
environment than paragrapha (b](2] (i) 
through (iii] of this section. 

(3) /ntemai b'ning combined with 
cathodic protection. A tank may be 
upgraded by both internal lining and 
cathodic protection ii: 

(i) The lining is installed in 
accordanca with the requirements of 
I 250.33: and 

(iii The cathodic protection system 
meets the requirements of§ 250.20(a)(2) 
(ii), (iii], and (Iv). 

Note The lollowin3 codn and 1tandards 
may be UMd to compiy with· tt1ia 1ecuon: 

,IA) American Petroleum lmtitute 
PtiblicatioD 1831. "Recommended Practice for 
tho Interior J..injq of Exiatln8 Steel 
Und8f8IOWl!i Sl<llage T...U": 

(BJ National I.ea.Ir. l'!'nention AllOdation 
Standard 631. "Spill Prevention. Minimum 10 
Year IJfe .Exte111ion of Existing Ste.el 
Undl'll'Ound Tann by Linins Without the 
Addition al Cathodic Protection": 

(C) National Auociation of Corrosion 
Ensin"""' Standsrd ~ "Control of 
Extomal CorrOllioa on Metallic Buried. 
Partially Buried. or Submerged Liquid Storage 
Systems"; and 

(DJ Amelican Petroleum Institute 
Publication 1832. "Cathodic Protection of 
Und~ Petroleum Storoge T...U and 
Pipin8 SyotemL'" 

le) Piping upgrading requirements. 
Metal piping that routinely contains 
regulated substances and is in contact 
with the ground must be cathodicaliy 
protected in accordance with a code of 
practice developed by a nationally 
recognized association or independent. 
testing laboratory and mttst meet the 
requirement• of§ 2B0.20(b)(2) (li], (iii], 
and (iv). 

Note: The codt!s and stanJW'ds listed in the 
note foUowtns § ZOO.ZO(blt:Z) may be u~ed tn 
comply with this requirement. 

( d] Spill and overfill prevention 
$quipment:Ta prevent spilling and 
overfilling associated with product 
transfer to the UST system. all existing 
UST systems must compiy with new 
UST system spill and overfill prevention 
equipment require1nent!J specified in 
§ Z80.20(c). 

§ 280.ZZ Notification requirements. 

(a) Any owner who brings an 
underground storage tank system into 

[Sac. 280.22(•)) 108 



UST TECHNICAL STANDARDS 

use after May S. 1988. mW1t withln 30 
days of bringing such tank into u1e. 
submiL in the form prescribed in 
Appendix I of tbia part. a notice of 
existence of such tank system ta the 
state or local agency or department 
designated in Appendix ll of this part ta 
receive such notice. 

Not.: Ownen and opera ton of UST 
systems that were iD the ground. on or alter 
May a. 1988. unleu taken out oi operation on 
or before January 1. 1974. were required to 
notify the designated state or local agency in 
accardancm with the Hazard.oua and Saild 
Waite Ammidmenta of 19&1. Pub. l. 98-615. 
on a form published by EPA on November a. 
1985 (50 FR 48602J ualm - WH givllll 
pursuant lo HGtlOD 103(c) of CERC!.A. 
Ownen and operators who have not 
complied with the notification requiremeata 
may UH portions I lllroagh VI of the 
notification form CODlained in Appendix l of 
thia part. 

(b) In states where .state law, 
regulationa. or pracadures require 
owners la 1118 forms that differ from 
those set forth in Appendix I of tbia part 
to fulfill the requirementa of tbia section. 
the state farms may be submitted in lieu 
of !ha farms set forth in Appendix I of 
this part. If a state requires that its farm 
be used in lieu of the form presented in 
!hi& regulation. such farm mWlt meet the 
requirements of section 9002. 

( c) Owners required to submit notices 
under paragraph (a) of tbia section mWlt 
provide notices to the appropriate 
agencies or departments identilfed in 
Appendix ll of th~ part for each tank 
they own. Owners may provide notice 
for several tan.lea using one notification 
form. but owncn wh" own tanks 
located at more then one place of 
operation must me a separate 
notification form for each separaus place 
of operation. 

(d) Notices required to be submitted 
under paragrapn {a) of this section must 
provide ail of the information in sections 
l through VI of the prescribed form (or 
appropriate state lonn) for each tank for 
'Nhich notice must be s;;iven. Noticas (or 
tanks installed after Oacember Z2. 1988 
must also provide all of the information 
in section VII of t.~e prescribed form (or 
1.1ppropriate state form) far e:ich tank for 
which ':lotice m~st be given. 

( e) All owners and operators of new 
UST systems must "certify in the 
notification form compliance with the 
fallowing requirements: 

(1) Installation of tanlr.a and piping 
under t 21!Q.21l(e); 

(2) Cathodic protection of steel tanks 
and piping under t 280.20 (a) end (b); 

(3) Financial responsibility under 
Subpart H of tbia part: and 

(4) Release detection under§§ 200.41 
and 2811.42. 

(0 All owners and operators of new 
UST systems must ensure that the 
installer certtfieo in the notification fonn 
that the methods used to install the 
tan.lea end piping complies with the 
requirements in t ~dJ. 

(g) Beginning October 24. 198& any 
person who seU. a tank intended to be 
used as en underground storage tank 
must notify the purcha1er of such tank 
of the owner's notification obligations 
under paragraph (a) of tbia section. The 
form provided in Appendix Ill of tbia 
part may be used to comply with this 
requinmenL 

Sub1l9fl C-Gmleral Operating 
ReqllirerMnta 

§ 2I0.30 -----(a) Owners and operatore must ensure 
that releases due to spilllng or 
overllllins do not occur. The owner and 
operator must ensure that the volume 
available in the tank is greater then the 
voluine of product to be transferred to 
the tank bafore the transfer is made and 
that the transfar operation is monitored 
constantly to prevent overfilling end 
spilling. 

Note Tho transfer procedurn delCribed in 
National Fire Protection AllOCiation 
Publication 385 may be UHd lo comply with 
paragraph (al of thia sectioo. Furtiter 
guidance on spill and overfill prevention 
appn.n in American Petroieum lnatitute 
Publication 1821... "Recommended Practice far 
Bulk Liquid Stoc:Jr. Control at Retail Outlets,·• 
and National Fire Protection Association 
Standa~ JO. "Flammable and Combustible 
Liquids Code." 

(b) The owner and operato! must 
report. investigate. and clean up any 
spills end ovemlls in act:ordence with 
§ 280.53. 

§ 2811.31 Opentlon--ot 
COITOIMJn prot9Cllon. 

All owners and operators of steel UST 
svstems with corrosion protection must 
comply with the following requirements 
to ensure that releases due to corrosion 
are prevented for as long as the UST 
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system is used to store regulatl'd 
subotences: 

(a) All corrosion protection systems 
must be operated and maintained to 
continuously provide corrosion · 
protection to the metal components of 
that portion of the tank and piping that 
routinely contain regulated substances 
and are in contact with the ground. 

(b) All UST systems equipped with 
cathodic protection systems must be 
inspected for proper operation by a 
qualified cathodic protection tester in 
accordance with the following 
requirements: 

(1) Frequency. All cathodic protection 
systems must be tested within 6 months 
of installation and at least every 3 yeara 
thereafter or according to another 
reasonable time frame established by 
the implementing agency: ·and 

(2) lnspection criteria. The criteria 
that are used to determine that cathodic 
protection is adequate as required by 
thi• section must be in act:ardance with 
a code of prectice developed by a 
nationally recognized association. 

Noto: National Association oC Corrosion 
En!lineen Standard Rl'--02-ils, "Control of 
External Corroaiaa on Metallic Buried. 
Panla.lly Buried. or Submerged Liquid Storage 
Systems." may be used to comply with 
paragraph (b)(2) of thia aection. 

(c) UST systems with impreaaed 
current cathodic protection systems 
must also be inspected every 60 days ta 
ensure the eqUipment is running 
properly. 

(d) For UST systems using cathodic 
protection. records of the operation of 
the cathodic protection must be 
maintained {in accordance with 
§ 2811.341 to demonstrate compliance 
with the performance standards in this 
section. These records must provide the 
following: 

(1) The resuits of the last three 
inspectlorui required in paragrdph (c) of 
this section: and _ 

(2) The results of testing from the last 
two inspections required in paragraph 
(b) of this section. 

§ 2eo.:12 ConQlatlblUty. 

Owners and operators must use an 
UST system made al or lined with 
materials that are compatible with the 
substance stared in the UST system. 

Note: Owners and operators stot1~ 
alcohol blends may use the following codes 

(Sec, 280.32] 
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to comply with the requinlmentl of thll 
sectton: 

(a) Amarlcan Petroleum lnotitute 
Publication 1628. "Stori113 and HaadlJns 
Ethanol and Gasoline-Elhmol Bleoda at 
Diatributlon Tenninala and Service Statiooa": 
1111d 

(b) Americaa Petroleum lnolltuto 
Publication 1627, "Storage and Handlinl! of 
Ga&aiine-Methanol/Cosolvent Blanda at 
Distribution Terminala and Service 5lation11:• 

§ 280.33 R..,_~. 

Owners and operators of UST systems 
must ensure that repain will prevent 
releases due to structural failure or 
corrosion as loDS as the UST system is 
used to store regulated subatancas. The 
repairs must meet the fallowiDS 
requirements: 

(a) Repain to UST syste1m must be 
properly conducted in accordanca with 
a coda of practice developed by a 
nationally recognized association or an 
independent testing laboratory. 

Note The !ollowins cocln and atandarda 
may be Uled to comply with parasrapb (al of 
thia section: National Fire Pratecuon 
Aaociatioa Standard 30. "Flammaille and 
Combustible Liqulda Code": American 
Petroleum lnotitute Publication 2200. 
"Repairing Cnida OIL Liquillad Petroleum 
Gu. and Product P!peline1": American 
Petroleum lnotibtte Publlcatton 1031. 
"Recommended Practice far the Interior 
Linins of Exillinl SIHI Uadargzauad Storap 
Tanka": and National Laalt Preventioa 
Auociallan Standard 031. "Spill Prneation. · 
Minimum 10 Year Life Extenaioa afExilliDS 
SIHI Undersrouad Tanka by LiDinil Witllaut 
the Addition of Cathodic Protection.• 

(b) Repain to libeqlaaa-reiniorcad 
plastic tanka may be made by the 
manufacturer's authorl:ed 
representatives or in accordanca with a 
code of practice developed by a 
nationally recognized association or an 
independent testing laboratory. 

(c) Metal pipe sections and fittings 
that have released product as a result of 
corrosion or other damage must be 
replaced. Fiberglasa pipes and fittings 
may be repaired in accordanca with the 
manufacturer's specilicationa. 

(d) Repaired tanka and piping must be 
tightness tested in accordance with 
§ 280.43(c) and § 280.44(b) within 30 
days following the date of the 
completion of the repair except as 
provided in paragraphs (d) (1) through 
(3), of this section: 

[1) The repaired tank ia internally 

inspected in accordance with a code of 
practica developed by a nationally 
recognized association or an 
independent testing laboratory; or 

(2) The repaired portion of the UST 
system is moaitored monthly for · 
releases in accordanca with a method 
specified in § 280.43 (d) through (h): or 

(3) Another teat method is used that is 
determined by the implementiDS agency 
to be no lesa protective of buman health 
and the environment than thoaa listed 
above. 

(e) Within 6 montluo following the 
repair of any cathodically protected 
UST system. the cathodic protection 
system must be tested in accordanca 
with§ Zll0.31 [b) and (c) to enslll'll that it 
ia operaliDS properly. 

(f) UST system owners and operators 
must maintain records of each repair far 
the remaining operating life of the UST 
system that demonstrate complianca 
with the requirements of !hi. section. 

§ 280.34 Ra;cc dug and 1 : a dkaap414 

Owners and operators of UST systems 
must cooperate fully with inspections. 
mollitorlDS and testing conducted by the 
implemenliDS agency, as well as 
requaats for document submiaaion. 
testing. and mollitoriDS by the owner or 
operator pursuant to section 9005 of 
Subtitle I.of the Resourca Conservation 
and Recovery Act, as amended. 

(a) Reporting. Owners and operators 
must submit the fallowing information to 
the implementing agency: 

(1) Notification for all UST syala!M 
. (§ 280.22), which include• cartilicstion of 
· installation for new UST syst81M 

( § 280.20( e)), 
(2) Reports of all releases including 

suspected releases ( § 280.50), spills and 
overlills (§ 280.53), and confirmed 
releasaa ( § 280.61 ): 

(3) Corrective actions planned or 
taken including initial abatement 
measures ( § 280.62). initial site 
characterization(§ 280.63~ free product 
removal(§ 280.64), investigation of soil 
and ground-water cleanup ( § 280.65), 
and corrective action plan ( § 2ll0.tl6); 
and 

(4) A notification before permanent 
closure or change-in-service ( § 280.71 ), 

(b) Recanikseping. Owners and 
operators muat maintain the following 

·information: 
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(1) A corrosion OX]lert's analysis of 
site corrosion potential if corrosion 
protection equipment ia not used 
( § 280.20(a)(4); § 28ll.21l(b)(3)), 

(2) Documentation of operation of 
cor:osion protection equipment 
(§ 280.31); 

(3) Documentation of UST system 
repairs(§ 280.33(f)): 

(4) Recent compliance with release 
detection requirements ( § 280.45 ): and 

(5) Results of the site investigation 
conducted at permanent closure 
(§ 280.14). 

(c) Availability and Maintenance of 
Records. Owners and operators must 
keep the records required either. 

(1) At the UST site and immediately 
available for inspection by the 
implemenliDS agency; or 

(2) At a readily available alternative 
site and be provided for inspection to 
the implementing agency upon request. 

(3) In the case of pennanent closure 
records required under§ ZB0.74. owners 
and operators are also provided with the 
additional alternative of mailing closure· 
records to the implementing agency if 
they cannot be kept at the site or an 
alternative site as indicated above. 

Note The reconike11pin1 and rttiJOrtins 
requirement• in I.bis section have been 
approved by the Office o{ Man11gement and 
Budget and have been a111gned OMB Control 
No. ZOSIHl068. 

SUllpart D-R.U- Detection 

§ 280.olO ...._ ,..q.,;,..,,.,,1a t0< all UST 
syotema. 

(a) Owners and operators of new and 
existing UST systems must prov1de a 
method. or combination of methods. of 
release detection that: 

(1) Can detect a release from any 
portion of the tank and the connected 
underground piping that routinely 
contains product: 

[2) ls installed. calibrated. operated. 
and maintained in accordance with the 
manufacturer's instructions. including 
routine maintenance and service checks · 
for operability or running condition; and 

[3) Meets the perfonnance 
requirements in § ZB0.43 or 280.44. with 
any perfonnance claim& and their 
manner of determination described in 
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writing by the equipment manufacturer 
or installer. In addition. methoda uaed 
afler December 2Z. 1990 except for 
methoda permanently installed prior to 
that date. must be capable of detecting 
the leak rate or quantity specified for 
that method in § ZS0.43 (b), (c), and (d) 
or 280.44 (a) and (b) with a probability 
of detection of 0.95 and a probability of 
false alarm of 0.05. · 

(b) When a release detection method 
operated in accordance with the 
performance standarda in § ZS0.43 and 
§ ZS0.44 indicates a release may have 
occurred. own"Brs and operators must 
notify the implementing agency in 
accordance with Subpart E. 

(c) Owners and operators of ail UST 
systems must comply with the release . 
detection requirements of this subpart 
by December 22 of the year listed in the 
following table: 

SCHEDULE FOR PHASE-IN OF RaEASE 
0ErrECT10N 

,.,., .. (by 0 ,.,. 22 ot the ye8 ll1dlc:a&9d) -,_ 
1989 1990 1991 11192 1993 - RO p 

19115 
ot .... ... -1965o-88 •• PIRO 

1970.14 .. p RO 
1975-79 .• p RO 
1980-88 p RO 
NfW tanU (aftlr 0 , ... 22l inau ti efy upoft ,.,.._ 

P =Musi beglf'I ,...._ d9Nctlon for an ~· 
rzed PIDlf'!'9 1n ..,.....dlllmr WIO'I §280.41(b)(1) and 
§ 260.421bl(4), 

AQ..,Mus& Degw'I ,..._. ~ lor taMa and 
suer.on PIOlll9 1n accordane• wrtn § 280.•'1 (aJ, 
§ Z80.41(bll2l. and§ 280.42. 

(d) Any existing UST system that 
cannot apply a method of release 
detection that complies with the 
requirements of this subpart must 
complete the closure procedures in 
Subpart G by the date on which release 
detection is required for that UST 
system under paragraph (cl of this 
section. 

! 280.41 Aequi_,. for petroleum UST 
sywtema. 

Owners and operators of petroleum 
UST systems must provide release 

detection for tanka and piping as 
follows: 

(a) Tanks. Tanka must be monitored 
at least every 30 days for releases using 
one of the methods listed in§ 280.43 (d) 
through (h) except that: 

(1) UST systems that meet the 
performance standards in § ZS0.20 or 
§ ZS0.21, and the monthly inventory 
control requirements in§ ZS0.43 (a) or 
(b), may use tank tighmess testing 
(conducted in accordance with 
§ Z80.43(c)) at least every 5 years until 
December 2Z. 1998. or until 10 years 
after the tank is installed or upgraded 
under § Z80.21(b), whichever is later: 

(2) UST systems that do not meet the 
performance standarda in § ZS0.20 or 
§ 280.21 may use monthly inventory 
controls (conducted in accordance with 
§ ZS0.43(a) or (b)) and annual tank 
tigbmass testing (conducted in 
accordance with § ZS0.43(c)) until 
December zz. 1998 when the tank must 
be upgraded under § 280.21 or 
permanently closed under § ZS0.71: and 

(3) Tanka with capacity of 550 gallons 
or less may uae weekly tank gauging 
(conducted in accordance with 
§ ZS0.43(b )). 

(b) Piping. Underground piping that 
routinely ·contains regulated substances 
must be monitored for releases in a 
manner that moets one of the following 
requirements: 

(1) Pressurized piping. Underground 
piping tbat conveys regulated 
substances under pressure must: 

(i) Be equipped with an automatic line 
laak detector conducted in accordance 
with § 280.44( a): and 

(ii) Have an annual line tightness test 
conducted in accordance with 
! 280.44(b) or have monthly monitoring 
conducted in accordance with 
! Z80.44(c). 

(2) Suction piping. Underground 
piping·that conveys regulated 
substances under suction must either 
have a line tightness test conducted at 
least every 3 years and. in accordance 
with § ZS0.44(b), or uae a monthly 
monitoring method conduct in 
accordance with § ZS0.44( c ). No release 
detection ia required for suction piping 
that is designed and constructed to meet 
the following standards: 

(i) The below-grade piping operates at 
less than atmospheric pressure: 

(ii) The below-grede piping is sloped 

1 ti1 :2859 

so that the contents of the pipe will 
drein bacl< into the storage tank if the 
suction is released: 

(iii) Only one checl< valve is included 
in each suction line: · 

(iv) The check valve is located 
directly below and as close as practical 
to the suction pump: and 

(v) A method is provided that allows 
compliance with paragraphs (b )(2) (ii)
(iv) of this section to be readily 
determined. 

§211Cl.42 R~forhaard-
1ut1 l I 1CI UST ayatema. 

Owners and opera tors of hazardous 
substance UST systems must provide 
release detection that meets the 
following requirements: 

(a) Release detection at existing UST 
systems must meet the requirements for 
petroleum UST systems in § ZS0.41. By 
December 2Z. 1998. all existing 
hazardous substanca UST systems must 
meet the release detection requirements 
for new systems in paragraph (b) of this 
section. 

(b) Release detection at new 
hazardous substance UST systems must 
meet the following requirements: 

(1) Secondary containment systems 
muat be designed. constructed and 
installed to: 

(i) Contain regulated substances 
released from the tank system until they 
are detected and removed: 

(ii) Prevent tbe release of regulated 
substances to the environment at any 
time during the operational life of the 
UST system: and 

(iii) Be checked for evidence of a 
release at least every 30 days. 

Nate.-The provisions of 40 CFR ZSS.18:3. 
Containment and. Detection of Reiaaaet. may 
he used to comply wlth these requirements. 

(2) Doublrwalled tanks must be 
designed. constructed. and installad to: 

{i) Contain a release frnm any portion 
of the inner tank within the outer wall: 
and 

(ii) Detect the failure of the inner wall. 
(3) External liners (including vaults) 

muat be designed. constructed. and 
mstalled to: 

(i) Contain 100 percent of the copacity 
of the largest tank within its boundary: 

(ii} Prevent the interferencP. of 
precipitation or groun·d-water intnision 
with the ability to contain or detect a 
release of regulated substances: and 

[Sec. 280,42(b)(3)(11JI 
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.. \iii) SWTOU11d the tank completely (i.e •• 
it is capable of preventinl! lateral as well 
as vertical migration of regulated 
subatwu:as). 

(4) Underground piping mut be 
equipped with secondary containment 
that satisfies the requiniments of 
parasraph (b)(l) of thia section (e.g., 
trench liners. jacketinl! of double-walled 
pipe). In addition. underground piping 
that conveys regulated substances under 
preuure must be equipped with an 
automatic line leak detector in 
accordance with § 28o.44(a). 

(5) Other methods of release detection 
may be used if owners and operators: 

(i) Demonstrate to the implementing 
agency that en alternate method can 
detect a release of the stored substance 
aa effectively aa any of the methods 
allowed in U 280.43(b) through (h) can 
detect a release of petroleum: 

(ii) Provide information to the 
implementinl! agency on effective 
corrective action technologies, health 
risks. and chemical and physical 
properties of the stored substance, and 
the characteristics of the UST site: and. 

(iii) Obtain approve! from the 
implementinl! agency to use the 
aitemate release detection method 
before the installation and operation-of 
the new UST system. 

§280.43 -·~·Df--f ... -Each method of release detection for 
tanks used to meet the requirements of 
§ 2811.41 muat be conducted in 
accordance with the following: 

(a) inventory control. Product 
inventory control (or another test of 
equivalent performance) must be 
conducted monthly to detect a release of 
at least 1.0 percent of now-through plus 
130 gallons on a monthly basis in the 
following manner: 

[1) Inventory volume measurements 
for regulated substanr.~. inputs. 
withdrewalS. and the amount still 
remaining in the tank are recordec.1 each 
operating day: 

(Z) The equipment used is capable of 
measuring the level of produr.t over the 
full range of the tank's height to the 
nearest one-eighth of an inch: 

(3) The regulated substance inputs are 
reconciled with delivery receipts by 
measurement of the tank inventory 
volume before and after deiiverr, 

(4) Deliveries are made through a drop 

tube that extends to within one foot of 
the tank bottom: 

(5) Product dispensing ia metered and 
recorded within the local standards for 
meter calibration or an accuracy of & 
cubic inches for every 5 gallons of 
product witbdrawn: and 

(6) The measurement of any water 
level in the bottom of the tank is made 
to the nearest one-eighth of an incb at 

. least once a month. 
Note: Practice• described iD the American 

Petroleum Inalitute Publication 1621. 
"Recommended Practice for Bulk Liquid 
Stock Control •t Retail Outlet&" may be 
used. wben applicable, u guidanC8 in 
meelilla the requinmumta of thia paraaraph. 

(bl Manual tank gafl8ing. Manual tank 
gauging must meet the following 
requirements: 

(1) Tank liquid level measurements 
are taken at the beginning arid ending of 
a period of at leaat 36 hours during 
which ao liquid ia added to or removed 
from the tank: 

(2) Level measurements are baaed on 
an average of two Cllllllecutive stick 
reading& at both the beginning and 
ending of the period: 

(3) The equipment uaed is capable of 
measuring tbe level of product over the 
full range of tbe tank's height to the 
nearest one-eighth of an inch: 

(4) A leak ia auapeetad and subject to 
the requirementa of Subpart E if the 
variation between beginning and ending 
measurements exceeds the weekly or 
monthly standards in the following 
table: --~ 
550 -Oflr.IL 
551-1,000 
9-

1,001-
2.000 -
-t-- -(...-geot•ow -
10gollano--...; 5-
13-....... _ .... 7 -29 ____ ,3_ 

(5) Only tanks of 550 gallons or less 
nominal capacity may use this aa the 
sole method of release detection. Tanks 
of 551 to 2.000 gallons may use the 
method in place of manuai inventory 
control in § Z30.43(a). Tanks of greater 
thu.n 2.000 gcHans nominal capacity may 
not use this method to meet the 
requirements of this subpart. 

Environment Reporter 
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(cl Tank tightness testing. Tank 
tightness.testing (or another test of 
equivalent performance) must be 
capable of detectinl! a 0.1 gallon per 
hour leak rate from any portion of the 
tank that routinely containa product 
wbile accountinl! for the effects of 
thermal expansion or contraction of the 
product. vapor pockets. tank 
deformation. evaporation or 
condensation. and the location of the 
water table. 

(d) Automatic tank gaur;ing. 
Equipment for au~amatic tank gauging 
that tests for the loss of product and 
canducta inventory control must meet 
the following requirements: 

(1) The automatic product level 
monitor test can detect a 0.2 gallon per 
hour leak rate from any portion of the 
tank that routinely contains product: 
and 

(Z) Inventory control [or another test 
of equivalant performance) is conducted 
in accordance with the requirements of 
§ 280.43(a). 

(e) Vapor monitoring. Testing or 
monitoring for vapors Within the soil gas 
of the excavation zone must meet the 
following requiniments: 

(1) The materials used as backfill are 
sufficiently porous (e.g .. gravel. sand, 
crushed rock) to readily allow diffusion 
of vapors from releases into the 
excavation area: 

(2} The stored regulated subsiance. or 
a tracer compound placed in the tank 
system. is sufficiently volatile [e.g .. 
gaaoline) to result in a vapor level that is 
detectable by the monitoring device• 
located in the excavation zone in the 
event of a release from the tank: 

(3) The measurement of vapors by the 
monitoring device is not rendered 
inoperative by the ground water. 
rainfall. or soii moisture or other known 
interferences so that a release could go 
undetected for more· than 30 days: 

(4) The level of background 
contamination in the excavation zone 
will not interfere with the method used 
to detect releases from the tank: 

(5) The vapor monitors are de•igned 
and operated to detect any significant 
increase in concentration above 
background of the regulated substance 
stored in the tank system. a component 
or components of that substar.ce. or a 
tracer compound placed in tho tank 
system: 

[Sec. 280.43(•1(5J] 110 
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(8) In the UST excavation zone. the 
site is assessed to ensure compliance 
with the requirements in paragraphs ( e I 
(1) through (41 of. this section and to 
establish the number and positioning of 
monitoring wells that will detect 
releases within the excavation zone 
from any portion of the tank that 
routinely contains product: and 

(7) Monitoring wells are clearly 
marked and secured ta avoid 
unauthorized access and tampering. 

(fl Ground-water moruum'ng. Testing 
or monitoring far liquids an the ground 
water must meet the fallowing 
requirements: 

(1) The regulated substance stored is 
immiscible in water and has a specific 
gravity of less than one: 

(Z) Ground water is never mare than 
ZO feet frar.1 the ground surface and the 
hydraulic cunductivity of the soil(s) 
between the UST system and the 
monitoring welhl or devices is not less 
than 0.01 cm/sec (e.g. the sail should 
consiat of gravels, coarse to medium 
sands. coarse silts or other permeable 
materials)i 

(3) The slotted portion of the 
monitoring well casing must be deaigned 
to prevent migration of natural soila or 
filter pack into the well and ta allow 
entry of regulated subatance on the 
water table into the well under bath 
high and low ground-water conditions: 

(4) Monitoring wella ahall be sealed 
from the ground aurface ta the top al the 
filter pack: 

(5) Monitoring wells or devicn 
intercept the excavation zone or are u 
cloae to ii u is technically feasible: 

(6) The continuous monitoring devices 
or manual methods used can detect the 
presence of at least one-eighth of an 
inch of free product on top of tho ground 
water in the monitoring wells: 

(7) Within and immediately below the 
UST system excavation zone. the site is 
assessed to ensure compliance with the 
requirements in paragraphs (fl (1) 
through (5) of this section and to 
establish the number and positioning of 
monitoring wells or devices that will 
detect releases from any portion of the 
tank that routinely contains product: 
and 

(8) Monitoring wells are clearly 
marked and secured to avoid 
unauthorized access and tampering. 

(g) lntorslilial monitoring. Interstitial 
monitoring between the UST system and 

a secondary barrier Immediately around 
or beneath it may be used. but only if 
the system is deaigned. co1111tructed and 
installed to detect a leak from any 
portion of the tank that routinely 
contains product and also meets one of 
the following requirements: 

(1) For doubl&-walled UST systems. 
the sampling or testing method can 
detect a releaae through the inner wall 
in any portion of the tank that routinely 
containa product: 

Nattr: Thu provi1iOJ11 oullined in the Steel 
Tank lnatituta's "Standard for Dual Wall 
Unde'!ll"uad Storase Tanks" may be used•• 
guidance for aspects of the design and · 
construction of underground steel doubl• 
walled tanka. 

(Z) For UST syatema with a secondary 
barrier within the excavation zone. the 
aampling or testing method used can 
detect a release between the UST 
system and the secondary barrier: 

(i) The aecandary barrier around or 
beneath the UST system co1111iata of 
artificially co1111tructad material that is 
sufficiently thick and impermeable (at 
least 10-• cm/ aec for the regulated 
substance atored] to direct a releaae to 
the monitoring point and permit its 
detection: 

(ii) The barrier ia compatible with the 
regulated aubstance stored so that a 
releaae from tha UST system will not 
cause a deterioration of the barrier 
allowing a releau to paaa through 
undetected: 

(iii) For cathod1cally protected tanks. 
tha secondary barrier muat be installed 
so that it does not interfere with the 
proper operation of the cathodic 
protection system: 

(iv),The ground water, soil moisture. 
or rainfall will not render the testing or 
sampling method used inoperative so 
that a releaae could go undetected for 
more than 30 days: 

(v) The site ls assessed to ensure that 
the •econdary barrier is always above 
the ground water and not in a ZS.year 
flood plain. unlese the barrier and 
monitoring designs are for use under 
such conditions: and. 

(vi) Monitoring wells are clearly 
marked and secured to avoid 
unauthorized access and tampering. 

(3) For tanks with an internally fitted 
liner, an automated device can detect a 
release between the inner wail of the 
tank and the liner, and the liner Is 
compatible with the substance stored. 

....... ~ ....... , 

(h) Other methods. Any other type of 
releaae detection method. or 
combination of methods. can be used if: 

(1) It can detect a 0.2 gallon per bour 
leak rate or a release of 150 gallons 
within a month with a probability of 
detection of 0.95 and a probability of 
false alarm of o.os: or 

(Z) The implementing agency may 
approve another method if the owner 
and operator can demonstrate that the 
method can detect a releaae as 
effectively u any of the methods 
allowed in paragraphs (c) through (b) of 
this section. In comparing methods. the 
implementing agency shall consider the 
size of release that the method can 
detect and tha frequency and reliability 
with which it can be detected. U the 
method ia approved. the owner and 
operator must comply with any 
conditions Imposed by the implementing 
agancy on its use to ensure the 
protection of human health and the 
environmenL 

§ 2111U4 Mettl a di of m .... detection for 
Pi1*l9o 

Each method of release detection for 
piping used to meet the requirements of 
I 280.41 must be conducted in 
accordance with the following: 

(a) Automatic line leak delsctDrs. 
Methods which alert the operator to the 
presence of a leak by restricting or · 
shutting off the flow of regulated 
substances through piping or triggering 
an audible or visual alarm may be used 
only if they detect leaks of 3 gallons per 
hour at 10 pounds per square inch line 
pressure within 1 hour. An annual test of 
the operation of the leak detector must 
be conducted in accordance with the 
manufacturer's requirements. 

(b) Line lightneu testing. A periodic 
test of piping may be conducted only if it 
can detect a 0.1 gallon per hour leak rate 
at one and on&-half times the operating 
pressure. 

(c) Applicable tank methods. Any of 
the methods in § ZBD.43 ( e) through (h) 
may be used if they are designed to 
detect a release from any portion of the 
underground piping that routinely 
contains regulated substances. 

§ 280.45 R-detecllan 1'9COnlk"lling. 

All UST system owners and operators 
must maintain records in accordance 
with§ Z00.34 demonstrating compliance 

[Sac. 280.45] 
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with all applicable requirements of this 
Sullpart. These records must include the 
following: 

(•I All written performance claima 
pertaining to any release detection 
system used. and the manner in which 
these claims have been justified or 
tested by the equipment manufacturer or 
installer, must be maintained for 5 
years. or for another reasonable period 
of time determined by the implementing 
agency, from the date of installation: 

(bl The results of any sampling. 
teoting, or monitoring must be 
,maintained for at least 1 yeer, or for 
another reasonable period of time 
determined by the implementing agency, 
except that the results of tank tish('1ess 
testing conducled in accordance with 
~ 2B0.43(c) must be retained until the 
next test ia conducled: and 

(c) Written documentation of all 
calibration. maintenance. and repair of 
releaoe detection equipment 
permanently located on·site must be 
maintained for at least one yeer after 
the servicing work is completed. or for 
another reasonable time period 
determined by the implementing agency. 
Any schedules of required catibratloa 
and maintenance provided by the 
release detection equipment 
manufacturer must be retained for S 
yeero from the date of installation. 

Suopart E-flel- Repafttng, 
lmteStlgatlon, and contlrmatlon 

§ 2I0.50 Aspu Hug of ...-ctH rel 11111 

Owners and operaton of UST syotems 
must report to the implementing agency 
within 24 houro, or another reasonable 
time period specified by tba 
implementing agency, and follow the 
procedures in § =52 for any of the 
following con di lions: 

(a) The disccvery by own en and 
operators or others of released regulated 
substances at the UST site or in the 
sun'ounding area (such as the presence 
of free product or vapom in soils. 
basements. sewer and utility lines. and 
nearby surface water). 

(b) Unusual opereting conditions 
observed by owners and operators (such 
a3 the erratic bP.havior of product 
dispensing eqwpment. the sudden loss 
of product from the UST system, or an 
unexi>lained presence of water in the 
tank), unless system equipment is found 
to be defective but 11ot leaking. and is 

immediately repaired or replaced: and, 
(c) Monitoring results from a release 

detection method required under 
§ 280.41 and § 280.42 that indicate a 
release may have occurred unless: 

(1) The monitoring device is found to 
be defective, and is immediately 
repaired. recalibrated or replaced. and 
additional monitoring does not confirm 
the initial result or 

(2) In the cue of inventory control, a 
second month of data does not confirm 
the iDitial resulL 

§ 280.51 1-gatloa - to ofl-9il• 
impllcta. 

When required by the implementing 
agency, owners and operators of UST 
systems must follow the procedures in 
§ zao.52 to determine if the.UST system 
is the source of off-site impacts. These 
impads include the disi:overy of 
regulated subslallcao (such aa the 
presence of free product or vapors in 
soils. basements. aewer and utility lines, 
and nearby surface and drinking waters] 
that baa been observed by the 
implemen1in3 agency or brousht to its 
attention by another party. 

§ 280..52 **--.... JJUp"On and 
candianatlun atepa. 

Unlesa corrective action is initiated in 
accordance with Suppart F, owners and 
operaton mlllt immediately inveotigate 
and confirm all suspeded releases of 
"'3'1iated substances requiring reporting 
under I 280.SD witbin 1 days. or another 
reeaonable time period specified by the 
implementing agency, using either the 
following steps or another procedure 
approved by the implementing agenef' 

(a) System tesL Owners and operetors 
must condud teots (according to the 
requirements for tishtneos testing in 
§ 280.43(c) and § ZS0.44(b)) that 
determine whether e leak exists in that 
portion of the tank that routinely 
containa product. or the attached 
delivery piping. or both. 

(1) Owners and operators muot repair. 
replace or upgrade the UST system. and 
begin correcttVe action in accordance 
with Subpart F if the test results ror the 
system. tank. or delivery piping indicate 
that a leak exists. 

(Z) Further investigation is not 
required if the test ,,,.uli• ror the 
system. tank. and delivery piping do not 
indicate that a leak exists and if 
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environmental contamination is not the 
basie for suspecting a release. 

(3) Owners and operators must 
conduct a site check as described in 
paragraph (b) of thie section if the test 
results for the system, tank. and delivery 
piping do not indicate that a leak exists 
but environmental contamination is the 
basis for suspectinSJ a release. 

(b) Site check- Owners and ocerators 
must measure for the presence Of a 
release where contamination is most 
likely to be present at the UST site. In 
selecting sample types, sample 
locations. and measurement methods, 
ownen and operators must consider the 
nature of the stored substance, the type 
of initial alarm or cause for sus?icion. 
the type of bacldill the depth of ground 
water, and other factoro appropriate for 
identifying the presence and source of 
the relea1e. 

(1) If the teot results for the 
excavation zone or the UST site indicate 
that a release has occurred. ownen and 
operators mmt begin corrective action 
in accordance with Subpart F: 

(ZJ If the test te:1ults for the 
excavation zone or the UST site do not 
indicate that a release has occurred. 
further inveotigatlon is not required. 

§ 280.53 Rop artlng - d98RUll of spills --(a) Ownen and operators of UST 
systems must contain and immodialely 
clean up a spill or overfill and report to 
the imQlemen1in3 agency within Z4 . 
hours, or another reasonable time period 
specified by the implementing agency, 
and begin corrective action in 
•ccordance with Subparl F in the 
following cases: 

(1) Spill or overfill of petroleum that 
results in a reieaae to the environment 
that e~ct!eda 2S gailous or another 
reasonable amount apecified by the 
implementing agency. or that causes a 
sheen on nearby surface water: and 

(2) Spill or overflll of a hazardous 
substance that results in a release to the 
environment that equals or e::ic:cecds its 
reportable quantity under CERCLA (40 
CFR Pert 302). 

(b) Owners and operators of UST 
systems must contain and immediately 
clean up a spill or overfill of petroleum 
that is Jes• th'1JI 25 gallons or another 
reasonable amount specified by the 
implementing agency, and a spill or 
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overfill of a hazardous substance that is 
less than the reportable quantity. U 
cleanup cannot be accomplished within 
24 hours. or another reasonable time 
period established by the implementing 
agency. owners and operators must 
immedialely notify the implementing 
agency. 

Note: Pursuant to § § JOZ.6 and 3a5.40. a 
release of a bazanioua .substance equal to or 
in' exceas of its repurtable quantity must also 
be reported immediately (rather than within 
24 hours) to the National Respome Center 
under !ections 102 and 103 of the 
Comprehensive Environmental Response. 
Gompentation. a.ad. Liability Act of 1980 and 
to appropriate state and locai authorities 
under Tille Ill of the Superfund Amendments 
and Rcnuthorimtinn Act of 1988. 

Subpart F-Retease Response and 
Corrective Action for UST System• 
Containing Petnlleum or HazardOU8 
Substances 

§280.80 --
Owners and operators of petroleum or 

hazardous substance UST systems must. 
in response to a confirmed release frnm 
the UST system. comply with the 
requirements of this subpert except for 
USTs excluded under § 280.lO(bl and 
UST systems subject ta RCRA Subtitle C 
corrective action requirements under 
section 3004(u) of the Resource 
Conservation and Recovery Act. as 
amended. 

§ 280.61 lnilllll I pa -

Upon confirmation of a release in 
accordance with § ZB0.52 or after a 
release from the UST system is 
identified in any other manner. owners 
and operators must perform the 
following initial response actions within 
Z1 hours of a release or within another 
reasonable period of time determined by 
the impiementing agency: · 

(a) Report the release ta the 
implementing agency (e.g., by telephone 
or electronic mail); 

(bl Take immediate action ta prevent 
any further release of the regulated 
substance into the environment. and 

(cl Identify and mitigate fire. 
explosion. and vapor hazards. 

§ 280.62 !nm.I abatement lft9••ures and 
sitedtedc.. 

(al Unless directed to do otherwise by 
the implementing agency, owr:ers and 

operators must pertonn the followin~ 
abatement measures: 

(1) Remove ao much of the regulated 
substance from the UST system as is 
necesaary to prevent further release to 
the environment 

(2) Visually.inspect any aboveground 
release• or exposed belowground 
releases and prevent further migralion 
of the released substance into 
surrounding soils and giound wa tor: 

(3) Continue to monitor and mitigate 
any additional firs a.nd safety hazards 
posed by .vapors or free product that 
have migrated from the UST excavation 
zone and entered into subsurface 
struetures (such as sewers or 
basements): 

(4) Remedy hazards posed by 
contaminated aoU. that are excavated 
or exposed as a reallit af release 
confirmation. site investigation. 
abatement.. or corrective action 
activities. U these remedi•s include 
treatment or disposal of soils. Iha owner 
and operator must comply with 
applicable State and local requirements; 

(Sl Measure far the presence of a 
release where contamination is most 
likely to be present at the UST site. 
ua.leu the preaence and sour® of the 
release have been confirmed in 
accordance .with the sits check required 
by § 2S0.52(bl or the closure site 
assessment of § 280.72(a); In seleeling 
sample types. sample locations. .and 
measurement methods. the owner and 
operator must consider the nature of the 
stared substance. the type of backfill, 
depth· ta ground water and other fllctars 
aa appropriate far identifying the 
presence and source of the release: and 

(8) lnvestigata ta determine the 
possible presence of free product. and 
begin free product removal as soon as 
practicable and in accordance with 
§ zao.84. 

(bl Within 20 days after roioas• 
confirmation. or within another 
reasonable period of time deternuned by 
che iJnplemeating agency, owners and 
operators must submit a re~ort to the 
implementing agency swxunarizing the 
initial abatement steps taken under 
paragraph (a) of this sec It on and any 
resultmg information or da:a. 

§ 2811.63 lnlttal - charecter.utlon. 
(al Unless directed to do otherwi•e by 

the implementing agency, owners and 
operators must a:isemble information 

about the site a."ld the naturt- of the 
release. including information gSin~d 
while confirming the release or 
completing the initial abatement 
measurH in § 280.50 and § 280.Gl. This 
information mi.:st include. but is not 
nocessa."ily limited to the following: 

(ll D'1ta on the nature and csumated 
quantity of release: 

(2) Data from available sourceo 
and/ or site investigations conce~ 
the following factors: surraundiru; 
populations. water quality, use ;md 
approximate iocatioaa of wells 
potentially affected by the release. 
subsurface nail conditions. locations of 
subsurface sewers. climatological 
conditions. and land use: 

· (3) Results of the site check reouired 
under § 280.S::(a)(S): and · 

(4) Results of tbs free product 
inveatigaltons required under 
§ 280.62{a)(8), to be used by owners and 
operators ta determine whether free 
product must be recovered under 
§ 280.84. 

(bl Within 4li days of release 
confirmation or another reasonable 
poi iod of time determined by the 
implementing agency, owners and 
operators must submit the infomution 
collected in compliance with paragraph 
(a) of thia section to the implementmg 
J.genc:y in a manner that demonstrates 
its applicability and technical adequacy, 
or in a format and according ta the ' 
schedule required by the implementing 
agency. 

§ 280.84 Fne procjUCt remoYlll. 
At sites where investigations under 

§ ZB0.6Z(a)(6) indicate tho presence of 
free product. owners and operatcrs must 
remove free product to the mo.ximwn 
extent practicabie a.a determined by the 
implementing agency while continuing. 
as nece:ssary. any actions ~"litiated 
under § § 280.61 through ZD0.83. or 
preparing for actions required under 
§ ! ZS0.65 through ZB0.66. In meeting the 
requirements of this section. owners and 
opet'ators must 

(a) Conduct free oroduct removal in a 
manner that mirW.nizes the spread of 
contamination into previously 
uncontaminated zones by using 
recovery and disposal techniques 
appropriate to the hydrogeolog1c 
conditions at the site. and that properly 
treats. di~chaf¥e9 or di:spos~s of 
recovery byproducts in compliance ., •• •ith 

[Sec. 2B0.64(a'1 
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applicable locaL State and Federal 
regullitiom: 

(b) Use abatement of free product 
migration as a minimum objective for 
the design of the free product removal 
system: 

(c) Handle any flammable products in 
a safe end competent manner to prevent 
fires or explosions: a.nd 

(d] Unless directed to do otherwise by 
the implemen1in3 agency, prepare and 
submit to the implementing agency, 
within 45 days after confirmi113 a 
release, a free product removal report 
that provide1 at leaat the following 
information: 

(1) The name of the person(s) 
responsible for implementing the free 
product removal measures; 

(Z) The estimated quantity, type. and 
thickness of free product observed or 
meuured in wells. boreholes. and 
excavations: 

(3) The type of free product recovery 
system used; 

(4) Whether any discharge will take 
place on-site or off-site during the 
recovery operation and where this 
discharge will be located: 

(5) The type of treatment applied to, 
and the efiluant quality expected from. 
any discharge: 

(6) The steps that have been or are 
being taken to obtain necesaary permits 
for any discharge; and 

(7) The disposition of the recovered 
free product 

§ 21111.115 IUNiti ;a- for - -
9-~ 

(a) In order to determine the full 
extent and location of soils 
contaminated by the release and the 
presence and concentrations of 
dissolved product contamination in the 
ground water. owners and O'J]erators 
must conduct investigations of the 
release, the release site. and the 
surrounding area possibly affected by 
the release if any of the following 
conditions exist 

(1) There is evidence that ground
water we!ls have been affected by the 
relea•e (e.g., as found during release 
coniirre.a ti on or previous corrective 
action measures); 

(ZI Free product is found to need 
recovery in compliance with § 280.64; 

(3) There ii evidence that 
contaminated •oils may be .ill. contact 
with ground water (e.g.. aa found during 
conduct of the initial respome measures 
or investigations required under 
§§ 280.60 through 280.84): and 

(4) The implementing agency requests 
an investigation. based on the potential 
effects of contaminated soil or ground 
water on nearby surface water and 
ground-water resources. 

(bl Own..a and operetore must submit 
the information collected under 
paragraph (a) of this section as soon as 
practicable or in accordance with a 
schedule eatablished by the 
implementi113 agency. 

§280.611 ConacH•• action plan. 

(a) Al any point after reviewing the 
information submitted in compliance • 
with I 280.61 through I 280.63. the 
implementi113 agency may require 
owners and operetore to submit 
additional information or to develop and 
submit a corrective action plan ior 
responding to contaminated soils and 
ground water. If a plan is required. 
owners and operators must submit the 
plan according to a schedule and format 
established by the implementi113 agency. 
Alternatively, owners and operators 
may, ·after fulfilling thtr requirements of 
§ 280.61 through I 280.83. choose to 
submit a corrective action plan for 
responding ta contaminated soil and 
ground·water. In either case, owners 
and operators are responsible for 

· submitting a plan that provides for 
adequate protection of human health 
and the environment as determined by 
the implementing agency, and must 
modify their plan u neceaary ta meet 
this standard. 

(b) The implementi113 agency will 
approve the corrective action plan only 
after ensuring that implementation of 
the plan will adequately protect human 
health. safety, and the environmenL In 
making this determination. the 
implementing agency should consider 
the following factors as appropriate: 

(1) The physical and chemical 
characteristics of the regulated 
substance, including its toxicity, 
pe1-sistence. and potential for migration: 

(ZI The hydrogeologic characteristics 
of the facility and the surrounding area: 

(3) The proximity, quality, and current 
and future uses of nearby surface water 

Environment AtJPDft• 
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and ground water: 
( 4) The potential effects of residual 

contamination on nearby surface water 
and ground water: 

(5) An exposure 88sessmenl: and 
(6) Any information assembled in 

compliance with this subpart. 
(c) Upon approval of the corrective 

action plan or as directed by the 
implementing agency, owners and 
operators must implement the plan. 
including modifications to the plan made 
by the implementing agency. They must 
monitor, evaluate. and report the results 
of implementing the plan in accordence 
wt th a schedule and in a format 
established by the implementing agency. 

(d] Owners and operators may, in the 
interest of minimizing environmental 
contamination and. promoting more 
effective cleanup, begin cleanup of sail 
and ground water before the corrective 
action plan is approved provided that 
they: 

(1) Notify the implementing agency of 
their intantion to begin cleanup; 

(Z) Comply with any conditions 
imposed by the implementing •g•ncy. 
includmg halting cleanup or mitigating 
adverse consequences from cleanup 
activities; and 

(3) Incorporate these self-initiated 
cleanup measures in the corrective 
action plan that is submitted to the 
implementing agency for approvaL 

§ 28Cl.87 Public parltcj!latlon. 

fa) For each confirmed release that 
requires a corrective action plan. the 
implementing agency must provide 
notice to the public by means designed 
to reach those members of the public 
directly affected by the release and the 
planned corTective action. This notice 
may include, but is not limited ta, public 
notice in local newspapers, block' 
advertisements. public service 
announcements. publication in a state 
register. letters to individual households, 
or personal contacts by field staff, 

(b) The implementing agency must 
ensure that site release information and 
decisions concerning the com!ctive 
action plan ara made available to the 
public for inspection upon request. 

(c) Before approving a corrective 
action plan. the implementing agency 
may hold a public meeting to consider 
comments on the proposed corrective 

[See. 280.67(cl) 114 
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action plan if there is sufficient public § 280. 71 Pennanenl clooure and cball!les-
intcrest~ or for any other reason. in-senice. 

(d) The implementing agency must give (a) At least 30 days before beginning 
public notice that complies with para· either permanent closure: or a changc·in· 
graph (a) of this section if implementation service: under paragraphs (b) and (c) of 
of an approved corrective action pian docs this section. or within another rcasoi1able 
not achieve the established cleanup levels umc: period determined by the implcment
in the plan and termination of that plan is ing agency. owners and operators must 
under consideration by inplemcnting notify the implementing agency of their 
agency. intent to permanently close or make a 
Subpan G - Out~f-5enice UST ch.o.nge~in-scrvicc:. uni~ss such action is in 
Sysrems and CJosun response to corrective action. The required 
§280.70 Temporary closure. assessment of the excavation zone under 

(a) When an UST system is temporarily §280. 72 must be performed after notifying 
closed. owners and operators must contin- the implementing agency but before com· 
ue operation and maintenance of corrosion pletion of the permanent closure or a 
protection in accordance with §280.31. change-in-service. 
and any release detection in accordance (b) To permanently close a tank. owners 
with Subpart 0. Subparu E and F must and operators must empty and clean it by 
be complied with if a release is suspected removing all liquids and accumulated 
or confirmed. However. release detection sludges. All tanks taken out of service 
is not required as long as the UST system permanently must also be either removed 
is empty. The UST system is empty when from the ground or filled with an inert 
all materials have been removed using solid material. 
commonly employed practices so that no (c) Continued use of an UST system to 
more than 2.5 centimeters (one inch) of store a non-regulated substance is consid .. 
residue. or O.J percent by weight of the ercd a change~ineService. Before a change .. 
total capacity of the UST system. remain in-service. owners and operators must 
in the system. ~m~1y and clean the tank by removing all 

(b) When an UST system is temporar- liquid a?d accumulated sludge and con
ily ·closed for 3 months or more. owners duct a site assessment 1n accordance wnh 
and operators must also comply with the ' §280.72. 
following requirements: Nole: The following cleaning and clo-

(I) Leave vent lines open and function- sure procedures may be ·used to comply 
ing: and with this section: 

(2) Cap and secure all other lines. (A) American Petroleum Institute Rec-
pumps, manways. and ancillary ommended Practice 1604. '"Removal and 
equipment. Disposal of Used Underground Petroleum 

(c) When an UST system is temporarily Storage Tanks'"; 
closed for more than 12 months. owners ( 8) American Petroleum Institute Pub
and operators must permanently close the lic~nion 20 l5. '"Cleaning Pcuoleum Stor
UST system if it does not meet either age Tanks'"; 
performance standards in §280.20 for new (C) American Petroleum Institute Rec~ 
L'ST systems or the upgrading require· ommendcd Practice 163 I. '"Interior LinD 
mcnts in §280.21. except thal the spiH and ing of Underground Storage Tanks.'" may 
overfill equipment requirements do not be used as guidance for compliance with 
have to be met. Owners and operators this section: and 
must permanently close the substandard ( 0) The National Institute for Occupa
LST systems at the end of this \ 2-month uonal Safety and Health '"Criteria for a 
period in accordance with Recommended Standard••• Working in 
§§280.71-280.74. unl<Ss the implement- Confined Space'" may be used as guidance 
1ng agency provides :in extension of the for conducting safe closure procedures at 
! 2-manth temporary closure period. Own- ~ome hazardous·substancc tanks." 
crs :ind operators must complete a site §280.71 Assessing the site at closure or 
assessment in accordance with §280. 72 be- change-in-senice. 
fore such an extension can be applied for. (a) Before permanent closure or a 
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change-in-service 1s completed. ownerr. and 
operators must measure for the presence 
of a release where contamination is most 

' likely to be present at the UST site. in 
selecting sample types. sample locations. 
and measurement methods. owners and 
operators must consider the method of 
closure. the nature of the stored substance. 
tho type of backfill. the depth 10 ground 
w~ncr. and other factors appropriate for 
identifying the presence of a release. The 
requirements of this section arc satisfied if 
one of the external release detecuon meth· 
ads allowed in §280.43(e) and (f) is oper· 
ilting in accordance with the requirements 
in §280.43 at the time of closure. and 
indicates no release has occurred. 

(b) If contaminated solid. contaminated 
ground \\'3ter, or free product as a liquid 
or vapor is discovered under paragraph (al 
of this section. or by any other manner. 
owners and operators must begin correc
tive action in accordance with Subpart F. 

§280.73 Applicability to prHiously closed 
UST systems~ 

When directed by the implementing 
agency. the owner and operator of an UST 
system permanently closeti before Decem· 
ber :!:!. J 988 must assess the excavation 
zone and close the UST system in accord
ance with this Subpart if releases from the 
UST may. in the judgment of the imple
menting agency. pose a current or poten
tial threat to human health and the 
environment. 

§280.74 Closure records. 
Owners and operators must maintain 

records in accordance with §280.34 that 
arc capable of demonstrating compliance 
with closure requirements under this Sub
part. The results of the excavation zone 
assessment required in §230.7: must be 
maintained for at le::ist J ye::i.rs after com
pletion of permanent closure or change·1n· 
service in one of the following: ways: 

(a) By the owners and operators who 
look the UST system out of serv1ce: 

(b) By the current owners and operators 
of the UST system site: or 

tc) By mailing these records to the im
plementing agency if they c.innot be main· 
tained at the closed facility. 

S11bpart H - Financial Responsibility 
[Added by 53 FR .13370. October 26. 
19881 

[Sec. 280.741c)] 
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§280.90 Appliability. 
(a) This subpan applies to owners and 

operators of all petroleum underground 
storage tank (UST) systems except as oth
erwise provided in this section. 

( b) Owners and operators of petroleum 
UST systems are subject to these require
ments if they are in operation on or after 
the date for compliance established in 
§280.91. 

(cl State and Federal government enti .. 
ties whose debts and liabilities are the 
debts and liabilities of a state or the Unit
ed States are exempt from the require .. 
ments of this subpan. 

(d) The requirements of this subpan do 
not apply to owners and operators of any 
UST system described in §280.IO(b) or 
(cl. 

(e) If the owner and operator of a petro
leum underground storage tank are sepa· 
rate persons. only one person is required to 
demonstrate financial responsibility: how
ever. both parties arc liable in event of 
noncompiiance. Regardless of which party 
comi>lics. the date set for compliance at a 
particular facility is determined by the 
characteristics of the owner as set forth in 
§280.91 

§21Q.91 COiHpllawt ..... 

Ownen of petroleum undllrl!lllW1d 
storage tanka are requUed to comply 
with the requiremmm of thia subpart by 
the followill!l dates: 

(a) All petroleum marketing firms 
owniDS 1,.000 or mare USTs and all other 
UST owners that report a tangible net 
worth of S20 million or mare ta the U.S. 
Securities and Exchanse Commi11ian 
(SEC], Dun and Bradstreet. the Energy 
Information Administration. or the Rural 
Electrification Administration: January 
2.4, l 989. except that comptianc:e with 
§280.94(bl is required bv: July 24. 1989. 
[280.91(a) amended bv 54 FR 5452. Feb-
ruary 3. 1989] · 

(b J All petroleum marketing firms 
ownil13 1QO.Q99 USTs: October ZB. 1989. 

( c) All petroleum marketing firms 
owning 13-W USTs at more dmn one 
facility; April ZB. 1990. 

( dJ All petroleum UST ownen not 
described in paragraphs (a), (b), or (c) of 
thia section. including all local 
government entities: October ZB. 1990. 

§ 2'o.92 Delloll- of -
When used in this subpart. the 

following terms shall have the meanings 
givm below: 

(a) '"Accidental release" means any 
sudden or nonsuddm releas" nf 
petroleum from an underground storage 
tanlt that results in a need for con-ectivb 
action and/ or compenaatian for bodily 
injury or property damage neither 
expected nor intended by the tanlt 
owner or O'Peratar. 

(bl "Bodily injury" shall have the 
meaning given to this term by applicable 
stata law: however. thia term shall not 
include those llabilitiea which. 
canaiatent with standard inlurance 
industry practices. ara excluded from 
coverage in liability insurance palici .. 
for bodily injury. 

(c} "Controlling interest'" meena direct 
ownership of at leaat 50 percent of the 
voting stock of another entity. 

(d} '"Director of the Implementing 
Agency" means the EPA Regional 
Administrator, or. in the case of a state 
with a progra111 approved under section 
9004, the Director of the designated state 
or local agency reopansible for C8ITYin8 
out an approved UST program. 

(el "Financial reportiJIS year'" meam 
the latest consecutive twelve-month 
period for which any of the following 
reports used ta support a financial test 
i1 prepared: 

(1) a 11>-K report submitted to the 
SEC; 

(2) an annual report .of tangible net 
worth submitted to Oun and Bradaaeet; 
or 

(3) 111111ual reparta submitted lo the 
l!Dllr!!Y Information Adminiatration or 
the Rural Electrification Administration. 
"Financial repal'lillg year" may thus 
compriae a f14cal or a calendar year 
period. 

(0 "Legal defeme co•t"' ia any 
expense that an owner or operator or 
provider of fmancial auuranca incurs in 
defending ag&Wt claima or acticma 
brought. 

(1) By EPA or a state to require 
corrective action or to recover the ca11ta 
of corrective action: 

(Z) By or on behalf of a third party for 
bodily injury or property damage caused 
by an accidental release: or 
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(3) By any P""'On to enforce the tenm 
of a financial asauranca mechanism. 

(g} '"Oc:currence" meana an accident. 
including continuous or repeated 
exposure to conditions. which results in 
a releue from an underground storage 
tank. 

Nate: This definition 11 intended to aeaiat in 
the understanding of these reguiationa and ii 
not intended either to limit the meanin.8 of 
"occurrence" in a way that canfiicta with 
standard insurance uaqe or to prevent the 
uae of oth!'r standard inauranca terma iD 
place of "occu.rrence." 

(h} '"Owner or operator," when the 
owner or operator are separate parties. 
t.afen to the party that is obtaining or 
bu obtained financial assurances. 

(I) '"Petroleum marketing facilities" 
include all facilities at which petroleum 
is produced or refined and all facilitie• 
from which petroleum ia sold or 
transfe:red to other petroleum market""' 
or ta the public. 

(j) '"Petroleum marketing firm•" are all 
firms owning petroleum marketing 
facilities. Finni owning other types of 
facilities with USTs as well as 
petroleum marketing facilities are 
considered to be petroleum marketing 
fi:ma. 

(kl ''Property damage" shall have the 
meaning given this term by applicable 
atate law. Thia term shall not include 
those liabilities which. donsiatent with 
standard insurance industry practices. 
are excluded from coverage in .liability 
insurance policies far property damage. 
However, s • 'h exclusions for property 
damage sbi , not include corrective 
action a1so;1ated with releases from 
tanks whicn are covered by the policy. 

(I} "Provider of financial assurance" 
means an entity that provideo financial 
assurance to an owner or opera tor of an 
underground storage tank through one of 
the mechanisms listed in § § Z80.9S
Z80-103. includins a guarantor. insurer. 
risk retmtion group. surety. issuer of a 
letter of credit. issuer of a state-required 
mecbaniam. or a state. 

(m) "Substantial busin1111 
reiationahip'' means the extent of a 
busin ... relationship nece•sary under 
applicable state law to malce a 
guarantee contract i•Slled incident to 
that relationship valid and enfon:eable. 
A guarantee contract is issued "incident 
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to that relationship" lflt arise• from and 
depends on exiatlng economic 
transaction. between the guarantor and 
the owner or operator. 

(n) ''Tangible net worth" means the 
tangible asaeta that remain after 
deducting liabilities: such &sHta do not 
include intangibles such as goodwill and 
righta to patent& or royalties. For 
purposes of this definition. "a11eta" 
means ail exlstlng and ail probable 
future economic benefit& obtained or 
controlled by a particular entity as a 
result of past tramactioaa. 

§ 2111.93 ---of roqo*M nn.nc:mt 1 p an1iblUty. 

(a) Owners or operaton of petroleum 
underground storage tanks must 
demonstrate financial responsibility for 
taking corrective action and for 
compensating third parties for bodily 

injury and property damage caused by 
accidantal releases arising from the 
operation of petroleum underground 
storage tanks in at least the following 
pel'OCCUm!nca emounta: 

(1) For owners or operators of 
petroleum underground storage tanks 
that are located at petroleum marketing 
facilities. or that handle an average of 
more than 10.000 gallons of petroleum 
per month based on annual throughput 
for the previoua calendar year: S1 
million. 

(2) For ail other owners or operators 
of petroleum underground atorage tanb; 
$500.000. 

(b) Owners or operators of petroleum 
underground storage tanks muat 
demonatrate financial re1pon1ibility for 
taidns corrective action and for 
compensating third parties for bodily · 
Injury and property damage caused by 

~-o21J 
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, accidental releases arising from the 
operation of petroleum underground 
storage tanks In at least the following 
annual aggregate amount&: 

(1) For owners or operators of 1 to 100 
petroleum underground storage tanks, S1 
million: and 

(2) For owners or operators of 101 or 
more petroleum underground storage 
tanks. S2 million. 

(c) For the purposes of paragraphs (b) 
and (f) of this section. only, "a 
petroleum underground storage tank" 
means a sinsJe containment unit and 
does not mean combinations of single 
containment units. 

(d] Except as provided In paragraph 
(e) of thia section. if the owner or 
operator uses separate mechanisms or 
separate combinations of mechanisms to 
damomtrate financial reaponsibillty for: 

[Sec. 280.93(dl) 

2-24-89 Pullstl«l lly The BUREAU OF NATIONAL AFFAIRS. INC .. Wastungton. D.C. 20037 159 

B-17 



UST TECHNICAL STANDARDS 

(1) Taking conective action: 
(Z) Compensating third partiea for 

bodily injury and property damage 
caused by sudden accidental releues: 
or 

(3) Compensating third parties for 
bodily injury and property damage 
caused by nonsudden accidental 
releases. the amount of assurance 
provided by each mechanism or 
combination of mechanisms must be in 
the full amount specified in paragraphs 
(a) and (bl of this section. 

(e) If an owner or operator uses 
se?arate mechanisms or separate 
combinations of mechanisms ta 
demonstrate financial responsibility for 
different petroleum underground storage 
tanks, the annual aggregate required 
shall be based on the number of tlUika 
covered by each such separate 
mechanism or combination of 
mechanisms. 

(fl Owners or operators shall review 
the amount of aggregate assarance 
provided whenever additional 
petroleum underground storage tanks 
are acquired or installed. If the number 
of petroleum underground stnrage tanks 
for which assurance must be provided 
exceeds 100, the owner or operator •hall 
demonstrate fmancial responsibility in 
the amount of at least SZ milllon of 
annual aggregate assaranca by the 
anniversary of the data on wbich the 
mechanism demonstrating fmancial 
responsibility became effective. If 
assurance is being demonstrated by a 
combination of mechanisms. the owner 
or operator shall demonstrate financial 
responsibility in the amount of at least 
$Z million of annual aggregate assarance 
by the first-occurring effective date 
anniversary of any one of the 
mechanisms combined (other than a 
financial test or guarantee) ta provide 
assurance. 

(g) The amounts of assurance required 
under this eection exclude legal defense 
costs. 

(h) The required per-occurrence and 
annual aggregate coverage amounts do 
not in any way limit the liability of the 
owner or operator. 

§ 280.94 Allowabl•~-
com0iftetlon11 of m~ 

(a) Subject to the limitations of 
paragraphs (b) and (cl of this section. an 
owner or operator may use any one or 
combination of the mechanisms listed in 
§ § zoo.95· through 280.103 to demonstrate 
financia.l responsibilily under this 
subpart for one or more underground 
storage tanks. 

(b) An owner or operator may u11e a 
guarantee or surety bond to establish 
financial responsibility only if the · 
Attomey(s) General of the state(s) in 

wbich the underground storage tanks 
are located has (have) submitted a 
written statement to the implementing 
agency that a guarantee or surety bond 
executed as described in tbia section is 
a legally valid and enforceable 
obligation in that state. 

( c) An owner or operator may use · 
self-insarance in combination with a 
guarantee only if, for the purpose of 
meeting the requirements of the 
financial test under this rule, the 
financial statements of the owner·or 
operator are not consolidated with the 
fmancial statements oi the guarantor. 

§·280.!IS Fl.-.-of Ml-._ 
(a) An owner or operator, and/ or 

guarantor. mey satisfy the requirements 
of § 280.93 by passing a financial test as 
specified in this section. To pass the 
financial test of self-insurance. the 
owner or operator, and/ or guarantor 
must meet the criteria of paragraph (b) 
or (c) of tbis section baaed on year-end 
financial statements for the latest 
completed fiscal year. 

(b)(ll The owner or operator, and/or 
guarantor, must have a tarigible net 
worth of at least ten timer. 

(i) The total of the applicable 
aggregate amount required by § 280.93, 
baaed on the number of underground 
storage tanks for which a financial test 
la used to demonstrata financial 
responsibility to EPA under this section 
or to a state implementing agency under 
a state program approved by EPA under 
40 CFR Part 281; 

(ii) The sum of the corrective action 
cost estimates. fhe current closure and 
pOst .. closure care coat estimat:s. and 
amount of liability coverage for which a 
fmancial test is used to demonstrate 
fmancial responsibility to EPA under 40 
CFR Z&UOl. Z64.143. Z64.145. 265.143. 
165.145. 2&1.147. and 265.147 or to a state 
implementing agency under a state 
program authorized by EPA under 40 
CFR Part 271: and 

(iii) The sum of current plugJ!ing and 
abandonment cost estimates for which a 
financial test is used to demonstrate 
financial reoponsibility to EPA under 40 
CFR 144.63 or to a state implementing 
agency under a state pro~ 
authorized by EPA under 40 CFR Part 
145. 

(2) The owner or operator, and/or 
guarantor. must have a tangible net 
worth of at least $10 million. 

(3) The owner or operator. and/or 
guarantor. must have a letter signed by 
the chief financial officer worded as 
specified in paragraph (d) of this 
section. · .., 

( 4) The owner or opera tor, and/ or 
guarantor. muat either: 
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(i) File financial statements annually 
with the U.S. Securities and Exchange 
Commission. the Energy Information 
Adminiatration. or the Rural 
Electrification Administration: or 

(ii) Report annually the firm's tangible 
net worth to Dun and Bradstree~ and 
Dun and Bradstreet must have assigned 
the firm a financial strength rating of 4A 
or SA. 

(5) The firm's year...,nd financial 
statements. if independently audited. 
cannot include an adverse auditor's 
opinion. a disclaimer of opinion. or a 
"going concern" qualification. 

(c)(l) The owner or operator, and/or 
guarantor must meet the financial te:1t 
requirements of 40 CFR 264.147(1](1), 
subotltuting the appropriate amounts 
specifi•d in§ 250.93 (b)(1) and (b)(Z) for 
the "amount of liability coverage" each 
time sµeciEed in tbat section. 

(2) The fiscal year....nd financial 
statements of the owner or operator. 
and/ or guarantor. must be examined by 
an independent cerufied public 
accountant and be accompanied by the 
accountant's report of the examination. 

(3) The firm's y•ar-end fmancial 
statements cannot include an adverse 
auditor's opinion. a disclaimer of 
opinion. or a "going concern•• 
qualification. 

(4) The owner or operator. and/or 
guarantor. must have a letter signed by 
the chief financial officer. worded as 
specified in paragraph (d) of µtis 
section. 

(5) If the financial statements of the 
owner or operator. and/or guarantor. 
are not submitted annually to the U.S. 
Securities and .Exc..i.ange Commission: 
the Energy Information Administration 
or the Rural Electrifica:ion 
Adm.inistra ti on. the owner or opera tor. 
and/or guaranror. inust obtain a special 
repon by an incicPi:?nde??.t certified 
public accountant stating that: 

(ii He has compared the data that the 
letter form the chief financial officer 
specifies as havinq been derived from 
the latest year~end financial statements 
of the owner or operator. and/or 
guarantor. with the amounts in such 
financial statements: and 

(iil In connection with that 
comParison. no matters came to his 
attention which caused him to believe 
that the specified data should be 
adjusted. 

(d) To demonstrate that it meets the 
financial test under paragraph (b) or (c) 
of this section. the chief financial officer 
of the owner or operstor. or guarantor. 
must sign, within 120 days of the close 
of each financial reporting year, as 
defined by the twelve-month period for 
which financial statements used to 
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support the fmancial test are prepared. a 
letter worded exactly as folio- excapt 
that the instnlctlons in bracket.I ara to 
be replaced by the relevant informabon 
and the brackets deleted: 

Letter &um Chief F"UWldal om.-
I am the chief financial officer of [insert: 

name and addre91 of the owner or 01)81'Stor. 
or guarantor!. This letter is in support of the 
uee of I insert: "the financial teat of self· 
insurance." and/or "guarantee"f to 
demonstrate financia' rnpon1ibiiity for 
(insert: ''taking corrective action" and/or 
"compensatmg third parties for bodily injury 
and prope:1y damage") caused by jinaart 
"suddent accidentia! reieaan" and/or 
"nonsudden acctdential reJeases"l in the 
amount of at least (insert: doUar amount! per 
occurrence and I insert: dollar amount I annual 
aggregate arising from operatiaa tanl 
underground storage tank.(s,_ 

UndP.rground storage tanll at the Collowing 
facilities are a111ured. by thia financial tat or 
a financial tes1 under an authorized State 
program by this jinsert: "owner or operator." 
and/or ··guarantor"J: !List for each facility: 
the name and address of the facility where 
tanks .assured bv this financial tast are 
localAd. and wh8ther tanks are auured by 
tius financial test or a financial test under a 
Slate program approved. under 40 CFR Part 
281. If separate mechanisma: or cambinationa 
of mechanisms are beins used ta auure any 
of the tanks at this facility, list each tank 
assured by this financial test or a rmanciai 
te5t under a Slate praMfBm authorized under 
40 CFR Part 281 by the tank identtflcatlon 
number provided in the notification 
submitted. punuant to 40 CFR 280.22 or the 
correspond.in~ State requinmumta.I 

A I insert: '"financ1ai test." and/ or 
"guarantee"] is also used by thia linaert 
"owner or operator." or "i;ruan.ntor''l to 
demonstrate evidence of financial 
responsibility in the following amounts under 
other EPA regulations or state p~ms 
authorized by EPA under 40 CFR Parta 211 
and 14:>: 

EPA Regulations Amount 

ClosuM! l!l 264.143 and Z6S.143J1-....S--
Post·Closure Care (§§ 264.145 and 

Z65.1451 .. ---··-----.S...--
Wabiiity Coverage ( ~ § 2.64.147 and 

2b5.1471 •••• _._ 
Corrective Action {§I Z64.10l{bl) . ....;s... __ 
Pluizs;nn~ and Abandonment 

1 j 144.631··---
Clostue ........................ __ • ____ _,._ __ 
Post-Clos1Jre Care ..•••.. _____ ...._ __ _ 

J..1 .. h1l1tly Coveid~e····---·-~--
Currect1ve P..ct1on ..................... . 
µtugging and Abandonment·-·"---

TolaJ •. - ......... _ 

This !insert: "owner or ocerator.'" or 
·2uar&ntar·· 1 hC:1s nol received. an adverse 
op1n1on. a disclaimer oi op1n1on. or a "going 
concern'' quahf1cauon from an independent 
auditor on his financial statement• for·the 
lotest comoieted fiscal year. 

[Fill in the infonnation for Altemalive I If 
the cnteria of para8f8ph (bl of I 280.95 are 

beint UHCi to demoaatrato C01111>li11DCO witb 
the financial teet reqwrementL Fill in the 
infonnation for Alternative U if the criteri• of 
perosnpb tel of I 28llJl5 an boin8 used to 
demonstrate compliance with the financial 
test requirements.I 

Altamative I 

1. Amount of annual UST aggre
gate coverage being assured 
by a financial test. and/or 
guarantee. 

Z. Amount of corrective· action. 
c101ure and post<loaure 
caJW ca1ta. liability coverage. 
and pJugging and abandon
ment coata covered. by a fi., 
nancial test. and/ or gwaran.
tee 

3. Sum of lines 1 and Z----L--
4. Total tqble a1aeta----'L--
5. Total liabilities jil any of the 

amount reported on line 3 is 
Included in total liabilities. 
you may deduct that amount 
from this line and add that 
amount to line 6f 

6. Tangible net wonh (subtract 
line s from line •I 

Yes No 
7. Is line 8 at leut SlO million? -
8. la line 8 at lent 10 timn line 

~·-----------9. Have financial statemenm for 
the latest fiscal year been 
filed with the Securities and 
Exchange Commiuion? 

10. Have financial statements for 
tho latest fiscal year. been 
filed with the En9f11Y Info .. 
mation Adminiatratlon? 

11. Have fmancial statamenta for 
the laateat fiscal year been 
filed with the Rural Electnli· 
cation Administratton?----

12. Has financial infonnation been 
p!U'ltded lo Dun and Bred· 
stnet. and has Oun and 
Bradstreet provided a finan
cial stronpth ratln'!I!' of 4A or 
5A? f.'\nswer "Yes" only if 
both cntena have Deen meLJ

AJtemative JI 
1. Amount of annual UST a881'9"' 

gate coverase being a .. ured 
by a tesL and/or parantee-L.--

2.. Amount of conecuve action. 
closure and post--closure 
care costs. liabili1Y coverage. 
and plugging and abandon
t11ent costs covered hv a fi. 
nanclaJ tesL and/or g'Uaran
tee 

3. Sum of lines 1 and 2:----~---
4. Total tanRible a11et5-·----"'---
5. Tota! li1:1tiilities \if any of the 

amount reported on line 3 i" 
inclUded in totaJ. liabilities, 
you m1:1y deduct that amounl 
from th111 line and add that 
amounl to line 61 ··--·--''---

6. Tan~ibJa net worth ! aubtnct 
line 5 fram line 41 
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Altsmau·ve /-Cantinued 

7. Total •-t• in the U.S. I"'" 
quired only if leu than 90 
percent of aueta are located 
in the U.S.j. _____ _,.__ __ 

Yes No 
8. [s line 6 at least SlO million?_.s..,__ 
9. Is line e at least 6 times line 3? ·--
10. Are at lea1t 90 percent of 

aaaeta located in the U.S.? [U 
"No." complete line 11.l···----

11. Is line 7 at least 6 times line 3? ··--
{FUI in either lines 12-15- or lines 16-18:1 

tz. Current assets __ _ 

13. Current liabiiities.----·----
14. Net working capital [subtract 

lino 13 from line lZI··-·····----
Yes No 

ts. ls line 14 .at least 6 times line 
31-·--·---.. - ....... _ .... __ _ 

16. Current bond rating of most 
recent bond issue .... - ....... _ 

11. Name of ratin!J service ..... ·-··-
18. · Date of matunty of bond~---
19. Have financial statements for 

the latest fiscal veer been 
filed with the ·SEC. the 
Ea.argy lnformati"n Adminis
lration. or the Rural Electnfi· 
cation Administration? .. _ ... _ 

[If "No ... please attach a report from an 
independent certified public accountant 
certify;ng that there are no material 
diiferencea between the data as reported. in 
lines 4-18 above and the financial statements 
for the iate1t fiscal year.I 

{For both Alternative I and Alternative II 
complete the certification with this 
statement.I 

( hereby certify that the wording of this 
letter la identical to the wording specified in 
40 CFR Part 280.95(d) as such re,u!ations 
were constituted on the dale shown 
immedialely below. 

ISignamret 
INamel 
ITitlel 
I Date I 

( e I If an owner or opera tor ustng the 
test to provide financial assurance finds 
that he or she no longer meets the 
requirements of the financial test based 
on the year-end financial statements. the 
owner or operator must obtain . 
alternative cavera~e within 150 davs of 
the end of the yeai tor which finanC1ai 
statements have been prepared. 

(f) The Director of the implementing 
agency. may require rel)orts of financ1aJ 
condition at anv hme from the owner or 
operator. and/Or guarantor. If the 
Director finds. on the basis of such 
reports or other information. that the 
owner or operator. and/ or guarantor. no 
lon~er meets the financial test 
requirements of § ZS0.95( b I or I c J and 
(d), the owner or operator must obtatn 
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. alternate coverage within 30 days after 
notification af such a fmding. 

(g) lf the owner or operator faila ta 
obtain alternate a11urance within 150 
days of finding that he or she na longer 
meets the requirements af the financial 
test baaed on the year-end financial 
statement& or within 30 days of 
notification by the Director of the 
implementing agency that he or she na 
longer meets the requirements of the 
financial test. the owner or operator 
must notify the Director af such failure 
within 10 days. 

§280.H -
(a) An owner or operator may satisfy 

the requirements of § Z00.93 by 
obtaining a guarantee that conform• to 
the requirements of this section. The 
guarantor must be: 

(1) A fll'lll that (i) passe11eo a 
cantrailing interest in the owner or 
iJ)li!ratar: (ii) paHe11eo a controlling 
interest in a firm described under 
paragraph (a)(l)(i) of this section: or. (iii) 
is cantrailed through stack ownerahip by 
a common parant firm that passeoaeo a 
contrailing interest in the owner ar 
operator. or, 

(2) A firm engaged in a substantial 
buaines1 relationship with the owner ar 
operator and issuing tbe guarantee as an 
act incident ta !bat busineu 
relationship. 

(bl Within 120 days af tbe close of 
each financial reporting year tbe 
guarantor must demonstrate tbat it 
meets tbe financial test criteria of 
§ Z00.95 based on year-end financial 
statements far the latest completed 
financial reporting year by completing 
the letter from tbe chief financial officer 
described in § Z00.95(d) and must deliver 
the letter to the owner or operator. If tbe 
guarantor fails ta meet tbe requirements 
of the fmancial test at tbe end of any 
financial reporting year, within 120 days 
of the end of that financial reporting 
year tbe guarantor shall send by 
certified mail. before cancellation or 
nonrenewal of the guarantee. notice to 
the owner or operator. If the Director of 
the implementing agency notifies tbe 
guarantor that he na longer meets the 
requirements of the financial te9t of 
§zoo.gs (bl or (cl and (dJ, the guarantor 
must notify the owner or operator within 
10 days of receiving such notification 
from the Director. In both cases. the 
guarantee will terminate ·no less than 
120 days after the date the owner or 
operator receives the notification. as 
evidenced by the return receipt. The 
owner or operator must obtain 
altemative coverage as specified in 
§ 280.llO(c). . 

(cl The guarantee must be worded ae 
follow& except that inatructi0111 in 

brackets are to be replaced witb the 
relevant information and tbe brackets 
deleted: 

G-
Guarantee made thta (dale! by (name of 

guaranteei113 entityj, a buaineu entity 
organiud under the law• of the atat• of 
(name of atatef, herein refenoed to a1 
guarantor, to (lhe atate implementing agencyj 
and to any and all third parties. and obligees, 
on behalf of {owner or operatcrl of {bu.aineu 
sddreaal. 

Recital& 
{1) Guarantor meet. or exceed.I the 

financial teat criteria of 40 CFR :eo.na (b) or 
(cl and (dl and a8"'ft to com~ly with the 
requirements for guaranton u specified in 40 
CFR 280.9lllbl. 

(21 (Own .. or OllOflllor! owne or operatH 
the following underwound storage lank(•I 
coveNd by 1hi1 guanntee: ( Liat the number 
of laniuo at each facility and the name(•! and 
eddreH(esl of tbo facility(iHl whtn tbo 
1ank1 aro located. U moro than ono 
i.nltrument is uaed to aaaun different tanb·at 
any ona facility, for each tank covered by thi1 
instrument. list the tank identification 
number provided ia the nc.tiflcation 
sublDltted punwmt lo 40 CFR 280.2% or the 
COl'lftllOIMiing state requimnen~ and the 
namo and addreaa of tbo facility.! Thil 
guarantee .. tWia 40 CFR Part 200. Subpart 
H niquinmenta for 11&urintl fundin& for 
(imert: "takin!I camictlve action" and/or 
•compemating third partia for bodily injury 
and pn!llOrty damage caUMd by" either . 
"sudden accidental releuea" or "nonaudden 
accidental re!eun" or ''ac:Cidental reJeue1": 
if coverage i1 diffennt for differant tanir.a or 
locations. indicate the lype of covonao 
applicable to each tank or locationj ariain11 
from oporabnl tbtt above-identified 
underground atoraao tank(•I in tbe amount of 
[insert dollar amount I per occurrence and 
linsen dollar amountl annual agntgate. 

(3) (lnHrl appropriate phrase: "On behalf 
of our sub1idiary" (if guarantor ia corporate 
parent of the owner or operatort: "On behalf 
of our affiliate" (if guarantor i• a related finn 
of the.owner or operator!: or "Incident to our 
bUJineu reiatiomhi'P with" (if guatanfor is 
providing the guarantee •• an incident to a 
1ub1tantial bminu1.relationahip with owner 
or oi>eratorll {owner or operator!. guarantor 
guaranten to (impiemenung agencyj and to 
any and all thiJd partiH lhat: 

In the event that (owner or operator! faila 
to provide alternative coverase within 00 
days after receipt of a notice of cancellation 
of thi1 gwirantee and the !Di.rector of the 
implementiJl8 agency I hali det8nnined or 
aua~tl that a reJease haa occurred at an 
underground storage tank covered by thia 
guarantee. the guarantor. upon inluuctiona 
Cram the (Direc1orj, shall fund a 1tandby trust 
fund in accordance with the proviaiona of 40 
CFR ZB0.108. in an amount not to exceed the 
coverage limit• a~ed above. 

ln the event that the (Director! determines 
that (owner or operator! ha• failed to perfonn 
corrective action for relealft ari11113 out of 
the operation of the above-tdentilied tan.k(al 
in accordance with 40 CFR Part :ZOO. Subpart 
P. the guarantor upon written inaa'uc:Uona 
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from tho (Dlrec!orl ehaU fund • 1tandby lrU•I 
in accordeace with the pruvi1ioM of 40 CYR , 
280.108. in an amount not to exceed the 
caven.ge limita 1pecified above. 

lf {owner or operator! fail• to :!lati1fy a 
judgment or award. baaed on a detennin.ation 
of liability for bodily injury or property 
damage to third panies caused by \"sudden'" 
and/or '"nonaudden"} accidentiaJ releaees 
arising from the operation of the above
identified tank(1), or fails to pay an amount 
agreed to in settlement of a claim arising 
from or alleged to arise from :!IUch iniu.ry or 
damage. the guarantor. upon written 
instructions from the {Director!. shall fund. a 
standby trust in accordance with the 
proviaiona of 40 CFR ZB0.108 to satisfy such 
jud@ment(s), award.Isl. or 11ettlement 
agreement(s) up lo the limits of coverage 
11pecified above. 

(4) Guarantor agrees that if, at the end of 
any fi1cai year before cancellation of this 
guarantee. the guuantor fails to meet the 
financial teat cntelia of 40 CFR 280.95 (b) or 
(cl and (d), guarantor ahaU aend within 120 
day1 of such failure. by certified mail. notice 
to (owner or operatorj. The guarantee will 
terminate 120 days from the data of receipt of 
the notice by {owner or operatorj, aa 
evidencf!d by the return receipt. 

(SJ Guarantor agrees to notify fowner or 
operatorf by certified mail of a voluntary or 
involuntary proceeding under TitJa 11 
(Bankruptcy}. U.S. Code naming guarantor as 
debtor. within 10 days after commencement 
of Ibo proceeding. 

(6) Cl.UU'antor agreea to remain bound 
under thi1 guarantee notwithatanding any 
modification or a.Iteration of any obligation al 
(owner or operator) purauant to 40 CFR Part 
21311. 

(7) Guarantor agrees to remain bound 
under this guarantee for so long as (owner or 
operator! must compJy with the applicable 
financial responsibility requirementa of 40 
CFR Part ZSO. Subpart H for the above
identified tank(aj. except that guarantor may 
cancel thia guarantee by sending notice by 
certified mad to {owner or operatorj. such 
canceUation to become effecuve no earlier 
than 120 days after receil)t of such notice by 
(owner or operatorj, a.a evidenced by the 
return reanpt. 

(81 The guarantor'-, obligation does not 
apply to any of the followtng: 

(al Any obHgotion of {insert owner or 
operator! under a workers' compensation. 
diaability benefits. or unemployment 
compensation law or arher similar law. 

(bl Bodily injury to an employee of jin~rt 
owner or operator! ans1n~ from. and in the 
course of. employment by {insert owner or 
operator!: 

(c} Bodily injury or property damage arising 
from the ownership. maintenance. use, or 
enttuatment to othen of any 1urcraft, motor 
vehicle. or watercrafr: 

(d) Property damaRe to any property 
owned. rented. loaded 10, in 1he care. 
custody, or control of, or occupied by (insert 
owner or operator! that is not the direct result 
of a release from a petroleum underground 
atorage tank: 

(et Bodily damage or property damase for 
which (i.nNrt owner or operator! i1 obli$)ated 
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to pay damages by reaeon of the aoumplion 
of liability in a contract or agreement other 
than a contract or agreement entered into to 
meet the requirementl of 40 CFR 28QJl3. 

(91 Guarantor expnJS1ly waivea notice of 
acceptance of this guarantee by lthe 
implementing agency), by any or ail third 
parties, or by (owner or operatort. 

1 hereby cenify !hat the wording of thla 
guarantee is identical to the wording 
specified in 40 CFR ZB0.96(c) aa such 
regulatinna were constituted oa tba effective 
date shown immediately below. 
Effective date:-----------
[Name of guarantor[ 
[A•lhoriud signature for swuantmf 
[Name of person signia3J 
[Title of person 1ignia3J 
Signaturv of witness or notary: 

( d) An owner or operator who uaea a 
guarantee to satisfy the requirement& of 
§ 280.93 must establish a standby trust 
fund when the guarantee is obtained. 
Undel' the tenns of the guarantee. all · 
amounts paid by the guarantor under the 
guarantee will be deposited directly into 
the standby trust fund in accordance 
with instructions from the Director of 
the implementing agency Wider 
§ ::S0.108. Tbia standby trust fund muat 
meet the requirement& specified in 
l 280.103. 

§2ll0.97 1---·--· __ .. 
(a I An owner or operator may aatlafy 

the requirements of l 290.93 by 
obtaining liability insurance that 
canfonns to the requirements of thia 
section from a qualified insurer ar risk 
retention group. Such insurance may be 
in the farm of a separate inaunmc:e 
policy or an endorsement ta an existing 
insurance policy. 

(bl Each insurance policy muat be 
amended by an endorsement wanted as 
specified in para!1r3ph (bl(l) of this 
section. or evidenced by a certificate of 
insurance worded as specified in 
paragraph (b)(Z) of this section. except 
that instructions in brackets must be 
replaced with the relevant information 
and the brackets deleted: 

(l)End-t 
Name: {name o{ each covered location! 

Address: (addres1 nf each covered location! 

Policy Nwnbel'----------
Period of Covera!Je: (current policy period1 

Name of {Insurer or Risk Retention Group~ 

Addre11 of {Insurer ar Rl1k .Retention Groupf: 

Nlllll.•of Inaured:---------
Adcau oilmwed:--------

Elidorsement: 

1. Thia endorsement certifies that the 
policy to which the end.oraement is attached 
provides liability insurance coveriJ18 the 
following underground storage tanks: 

{List the number of tankl at each facility 
and the name(a) and a-..ea) of !he 
facilily(ieal when the tanka are located. 
U more than one in:atnJ.ment ii uaed to 
a11ure different tanb at any one facility, 
for each tank covered by this instrument. 
list the tank identification number 
provided in the notification submitted 
punuant to 40 CFR 280.22. or the 
correapondiq: state requirement. and the 
name end addreu ol lhe lacility.j 

for (insert '"taking corrective action" and/or 
"compematinl lhini pantn far bodily injury 
and property damap caUHd by" eilher 
"sudden accidental reieuu" or '"n.omudden 
accidental reieue9'' or .. accidental reie•••"; 
If coverep ia dilformt far different tanka or 
lacationa. indicate duo lyJl9 of coverase 
applicable ta each tank or locattonf ariainl 
from operatin-.i the unc:tersround 1tc>rqe 
tank(st identified above. 

The limita of liability are (insert !he dol!ar 
amount of the "each OCC111'1'81lC9" and .. annual 
·-•te" limito al lho lmurer'1 or GIGUp'o 
llability; if tbe amount of c:avorase ia dilfennt 
far different typn al c:avorase or far dilfennt 
undar;round 1tara119 tanka or locatiOlll. 
indlcate lh• amount of awerqe far each lyJl9 
al .,.. ... 119 and/arlareach ~ 
starase tank or lacalianf. excluoiVe ol letal 
defenM caa.._ Thia c:oYttrqO io provided 
under (policy numberj. Tbe effective da• al 
said policy i1 {datef. 

Z. The insurance afforded with rnpftt lo 
auch occurrencn ia 1ubi11Ct to ail of the tmm1 
and conditions of the policy; providad. 
howner. that any pn:tvi91ona incoui•tent 
wilh aubaecUon1 (•l through (el of thi1 
Paragrallb Z are hereby amimd.ed to conform 
with oubHCtiane {al tlinnqpl (et. 

a. Bankruptcy or insolvency of the inin&nKi 
shall not reline the ("Insurer" or ··croup"] of 
its obli9ation1 under the poUcy to which tbU 
endorsement i1 attached. 

b. The {".Insurer" or "Group'•) ia liable for 
the payment of amount• wit.bin any 
deductible applicable 10 the policy to th• 
provider of camrctive action or a damaged 
third~puty. with a risht of reimbursement by 
the insured for any such payment made by 
the ("lnaurer" or "Croup"l· Thia proviaion 
don not apvty with respect to that amount of 
any deduc::tlbJe for which coverage i1 
demonstrated under anotber mechanism or 
combination of mecban.i~ u 1peciiied in 40 
CFR zao.ss-zao.102. 

c. WhenBYer ~uuted by f• Director of an 
implem1111tiq 11gencyj. the {"lrulurer" or 
"Group") agreea to fumil!lb to I the Oirectort a 
signed dul)iicate original of the policy and all 
endonen1ents. 

d. Canceilalion or any other hrrminatioa of 
the io1nnnca by the ('"lnturer" or "Group"] 
will be eifectiYe only U'POD written notice and 
only after the expneion of ea days alter a 
copy of sada written nuticll i9 rea:iwd by the 
i.........i. 
[- ford1im .. m""• ~ 

Enw1n:xnrt.m A~ 
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e. Th• inlW'llnce covers claim• for any 
occurrence that commenced. during the lerm 
of Ibo policy !hat ii diacovered and repaned 
to tho ("lnaunr" or "Group"j wttbin 1br. 
month.I of the effective data of the
cancellation or termination of the poUcy.J 

1 hentby certify that the wordin3 ol thie 
instrument is identical to the wording in 40 
Cl'R 280.97(b)lt) and that the ["lruiurer" or 
"Group''] i.s ("licensed to transact the 
buainna of insurance or eJigjble to provide 
insurance 111 an excess or surpiUJ lines 
insurer in one ortnore state1"J. 
{Signature of authorized repreeentative of 

Insurer or Risk Retenuon Croupf 
{Name of person signinljj 
{Title of person signingj. Aulhorized 

Repntentative of [name of lnsurer or Rl1k 
Retention Group! 

{Addntoa of Representatl••f 

(Z) Certlllcate of lmurance 

Name: lname of each covered location! 

Addreu: (addre!I of each covered lacatlonl 

Polley Numbe.,----------
Enc!oraement (if applicable):-----
Period of Coverege: [current policy period) 

Nama of (Insurer or Rillie Retenbon Groupj: 

Addrue of (lmurer or Riek Retention Groupf: 

CertifiCDtion: 
1. {Name of Insurer or Risk Retention 

Groupj. [the "Insurer" or "Group"J, ao 
identified above.. hereby certifies that it has 
iuued liability insurance covenng the 
Coilowi113 underground storat1e tank(s): 

!List the number o{ tanks at each facility 
and the name(s) and add.ress(es) of the 
{acility(ies) where the tanks are located.. 
lf more than one in.smiment is used to 
assure different tanks al any one facilit). 
for each tank covered by this instrumi:nt. 
U1t the tank identification number 
provided in the nottfication submitted 
pursuant to 40 CFR ZSO.Z:.. or the 
corresponding state reqwremenL and the 
name and addresa of the !acility.j 

for (in1ert: ••taking correctiva ac::non" and/or 
"compensatlq third parties for bodily tnjury 
and property damage caused by" either 
'"sud.den accidental releaae1" or ··nonaudden 
accidental reieaaes" or "accidental releases": 
if cover11ge i1 different for different tanb or 
locations. indicate the type of coverage 
applicable to each tarot or locationj an1ing 
from operatinlJ the underground stor1t3e 
tank(s) identified above. 

The limits of liability are {insert the dollar 
amount of the "each occurrence" and "annual 
agregate" limits of the Insurer's or croup's 
liability. if the amount of cow:rase 11 different 
far dlffimmt typeo al covense or ~ dllferent 
11wt pOllAd norqw·taab or locatioa&. 
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I indicate the amount or COVefllRe for each type 
of coverage and/ or for each underground 
1tora91 tank or location!, exclutive of legal 
defense co1t&. Thia coverage ia provided 
under (policy numberj. Th• effective date or 
said policy is (date!. 

z. The ("Insurer" or "Croup"] further 
certifies the following with respect to the 
insurance described in Paragraph 1: 

a. Bankruptcy or imolvency of the insured 
shall not relieve the {"Insurer" or "Croup") of 
its obligations under the policy to which this 
certificala applies. 

b. The ("lnaurer" or ''Croup"l is liable for 
the payment of amounts within any 
deductible applicable to tha policy to the 
provider of corrective action or a damaJJed 
third-party, w'th a right of reimbunement by 
the insured for any such payment made by 
the {"Insurer" or "Group"l· Thia provision 
does not apply with respect to that amount of 
any deductible for which coverage i• 
demonatrated under another mechani1m or 
combination of mechaniama as specified in 40 
CTR 280.95-280.102. 

c. Whenner requested by f 1 Director of an 
implementing agencyj, the l"lnsurer" or 
'"Group"l agrHs to furnish to (Iha Directotl a 
signed. duplir.ate original of the pciicy and all 
endorsements. 

d. C.nceJlallon or any other termination of 
the inaurance by the l .. lnsun!I'" or .. Group'"l 
will be effective only upon written notice and 
only after the expiration of 60 daya after a 
copy of auch written notice i• nrceived by the 
insured. 

[Insert far clahu·mado policim 
e. The imurance cavers c!aim1 far an·y 

occurrence that commenced d.W'ing the term 
of tha policy that 11 dlscoverod ond·niponed 
to the l"lnmrer" or "Group"} within tix 
mondl1 of the effacttff date of the 
cancellation or other tenninalion of the 
policy.) 

I hereby certify that tha wordi1111 of thi1 
instrument i1 identical to the wording in 40 
CTR 280.97{bl(Z) and that the ["Insurer" or 
"Group") is ["licensed to transact the 
bus1ne11 of insurance. or eligible to provide 
insurance a• an exce11 or aurpiua linas 
insurer. in one or m~re states'"), 
(Signature of authorized representative of 

lnsurerj 
[Type name) 
(Tille!. Authorized RepresenlaUve of [name 

of Insurer or Riak Retention Gtoupl 
!Addres1 of Rcpresenlalivej 

( c) Each insurance policy must be 
issued by an insurer or a risk retention 
group that. at a minimum. is licensed to 
transact the business of insW'Snce or 
eligible to provide insurance as an 
excess or surplus lines insurer in one or 
more states. 

§ 280.SI Surety bond. 

(a) An owner or operator may satisfy 
the requirements of § Z00.93 by 
obtaining a surety bond that confonns to 
the requirements of this section. The 
surety company Issuing the bond must 
be among thnae listed es acceptable 
sureties on federal bonda in the latest 

Circular 570 of the U.S. Department of 
the Treasury. 

(b) Tbe surety bond must be worded 
as follows. except that instructions ·in 
braclcets must be replaced with 'the 
relevant infonnatlon and the braclcets 
deleted: 

Pm~Boad 

Dale bond executed: --------
Period of coverage:--------
Prlndp:1C (leaal name and buaineu addresa 
of owner or operatorj 

Typ• of organization: {Insert "individuaL .. 
.. joint venture," .. partnenhip. •• or 
''corpora.lion'') 

Slate of incorporation (If applicable~ 

Surety(ieal: {name(a) and buaineu 
addre11( .. IJ 

Scope of. Coverage: (List the number of tanks 
al each facility anci the name(•) and 
addre111(es) of the facility(iesl where the 
tanks are located. If more than one 
instrumenl i1 used to a11ure dif!eront lank1 at 
any one facilily. fur ear.h tank covered by this 
in!i.lrumenL list the tank identificRtion 
number provtdr.d in the nottficatinn 
submitted oursuant to 40 CFR 280.22. or the 
comspondin@ state requirement. and the 
name and add.res• of the facility. List the 
coverage guaranteed by the bond: "takins 
col'1'9Ctiva action'' andfor "compen1atin9 
third parties for bodily Injury and pnJPerty 
damage cuu1ed by" either "sudden accidental 
releases" or "non1udden accidental reie•ses·· 
or "accidental rele•MS" .. ariaing from 
operating the undar;raund storage tank"}. 
·Penal 1111111 of bond: 
Per oc:currencm S ---------
Annual assresateS·---------
Surety'a Dond number: --------

.Know All Persona by These Prnenls. that 
we. the Principal and Surety(i89), benito are 
firmly bound to [the implementing agencyj, in 
the above penal •wna for the payment of 
which we bind ourse!vn. our heirs. 
e:icecuors. administrators. 1uccaason. and 
a111gna joinlly and severally: provided. that. 
where the Swety(iu) are corporatiom acting 
as Cf>o1uretie .. we. the Sureties. bind 
ounelveHn auch swna jointly and anerally 
only for the purpoae of aJlowing a joint action 
or actiana agaimt any or all of ua. and for all 
other purpose• each Surety binds itself. 
jointly and severally with the PrincipaL for 
the payment of such suma only aa ia set forth 
oppoalte the name of such Surely. but if no 
limit of liability i• indicated. the limit of 
tiabiJity shall be the Cull amount of the penal 
sums. 

Wheres• said Principal is required under 
Subtitle I of the Resource Con1ervalion and 
Recovery Act {RCRA), aa amended. to 
provtda financial a11urance for finsert: 
"takin€1 corrective action" o.ndfor 
'"compensating third partiu for bodl1y injury 
and property damage caused by" either 
"sudden accidental release•" or "nonsudden 
accidents! releases" or "accidental releases"; 
if coverage 11 different {or differen1 tank.I or 
locations. indicate the typ• of coverage 
appJicable to each lank or locationt ariaing 
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from OJ!orad1111 the underground 1torage tanks 
idmdfied above, and 

Whereu Mid Principal 1hall e1tabllsh a 
standby trust fund a1 is required when a 
surety bond ia uaed to provide such financial 
ai1urance: 

Now. therefore. the conditions of the 
obligation are such that if the Principal 1hall 
faitbluUy ("take corrective action. in 
accordance with 40 CFR Part Z80. Subpart F 
'and the Director of the state implementing 
agency's 1nstruction1 for:· andfor 
"compensate injured. third parties fur bodily 
injury. and property damage cauaad by'' 
either '"sudden" or "nonsud.den" or "sudden 
and nontudden'") accidental rele111e• arising 
from operating tha tank(sl indentified above, 
or if the Principal 11hall provide alternate 
financial assurance. as specified in 40 CFR 
Part ZOO. Subpart H. within 120 d<t.y& after the 
date the notice of cancellation is received by 
the Prindpal from the Surety(ie!J. then this 
<lbiigelion 1haU be null and void: otherwise ii 
Is to ~in in full force and effect. 

Such obligalion does not apply to ttny of 
the follow1ntr. 

(a) Any obligation of {insert owner or 
operatorj under a workers' r.ompensntion, 
disability benefits, or une:n-ployment 
compensation law or ot~er similar law: 

{bl Bodily injury to an em;:iloyee of [inaert 
owner or operator! arising from. and in the 
coune of. employmf!nt Uy l insert owner or 
operatorj: 

(c) Bodily injury or property damage arisin,,_ 
from the ownership, mainlenance. use. or 
entrualment to others of any aircraft. motor 
vehicle: or watercraft: 

(dJ Property damage to any p:-operty 
owned. rented. loaned to. in the care, 
cuatoriy. or control of, or occupied by !in~erl 
owner or open:uorj that is nol the direct re~u!1 
of a releaae from a pe1rnleum unden;round 
storage tank.: 

(el Bodily infury or property damage for 
which linsen owner or o-peratorl is obligated 
to pay dama~es by reason of the assumption 
of liability in a contract or agreement other 
than a contract or agreement entered into 10 
meet the requirements of 40 CYR 280.93. 

The Suretyties) shall become Hable on this 
bond oblipntion only when lhe Principal hn~ 
failed lo fuJfill the conditions descnbed 
above. 

Upon notification by {the Director of the 
implementing agency! that the Principal has 
failed to {''take corrective action, in 
accorda.nce with 40 CFR Part Z80. Subpart !-' 
and !he Director's instrucuona," and/or 
"compenaate injured. third parnes"l a.a 
guaranteed by this bond. the Surety(ies) 11hull 
either perfonn ("corrective action in 
accordance with 40 CFR Part 280 and th~ 
Director'• instructions," and/or "third-party 
liability compenaetion"J or place funds in an 
amount up to the annual agg~ate penal sum 
into tho 11andby trust (und as directed by l thH 
R~ionai Administrator or che Directorj undl'J 
40 CTR zso.100. 

Upon notification by [the Director! that the 
Principal haa failed to provide ahemate 
fin.o.nciai a11urance within 60 days after tha 
dale the notice of cancellation is received by 
the Principal from the Surely(iesj and that 
!the Dtnctorl ha• detennined or 1uapecta thni 
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a releaaa bu .-......cl. the 5'.lrety(ln) lhall 
piece fwHla ill aa .-1 not-·"' tho 
annual -•to penol 1WD into the OIODdby 
lrlal fund 81dlrecteciby[tho0-1 !llMier 
40 CFR 280.10& 

The Surwtyjl .. I hereby waln{1I 
notification of amencimentl to applicable 
law1. 11tatutes. rulea. and regulatiam and 
agree1 dult no such amendment 1hail in any 
way alleviate ita (thair) obiigattoa on thia 
bond. 

The liability of the Surwty(leal shall not be
discharged by any payment or succentoa of 
paymenta hereunder. unleu and until IUCb 
payment or payment• abail amount in the 
annual &8Bftllllle to the penal awn shown on 
the face of the bond. but in no nent shall the 
oblisation of tho s .... tylteel h111'81111dot
exceed the amount of Nid umuai aggrepte 
penaJ1W1L 

The Surwty(lnl moy canc:ol lho bond by 
sending notice of cancellallon by c:erttfiod 
mail to tho Princ:ipol. providocl. m.-. that 
cancellation lhail not oc:cur duriq the 120 
days besinnin8 on the date of receipt of tho 
notice of cancellation by the Principal. u 
evidenced by the return receipt. 

The Pl'incipol moy tt•nnmato thla bond by 
sending written notice to the SUrety(int. 

In Witn ... Thereat the Prindpol and 
Surety(ieal have executed thia Bond and have 
affixed their Mole oD tho dale 181 forth 
above. 

The penoao whOM •isnatuno '""""' 
below hereby certtfy that they are authorizod 
to execute thla aunty bond OD bebalf of tho 
Principal and Surwtylies) and that Iba 
wordq of lhio 1urety bond i1 ldenticol to the 
wordq spedfiod in 40 CFR Z811J18(bl u auch 
regulation• were constituted on tU date this 
bond wu eucuted. 

Principal 
[Si8Q8twe(1JJ 
[Names(•ll 
{Till•(•ll 
{Corporate Moll 

Corporalll Sutfty(I .. / 
(Name and addft11j 
fSlate of.lncorporatiarr. ----
{Uability limit:._ __ _ 
{Signotureisl{ 
[Names(sl and lllle(s)J 
{Corporate aeall 

!Fur every co-1urety. provide 1ignature(s), 
corporate seal. and. other iftformalian in the 
5ame manner as for Surety above.) 
Bond premium: ._ __ _ 

{c) Under the tenns of the bond. the 
surety will bl!Come liable on the bond 
obligation when the owner or operator 
fails la perfonn a• gu=nlced by the 
band. In all cases, the surety's liability is 
limited to the per-occurrence and aMual 
aggregate penal suma. 

(d} The owner or operator who u1es a 
surety bond to satisfy the requirements 
of § Z80.93 must establish a standby 
t:usl fund when the surety bond is 
acquired. Under the terms of the bond. 
all amounts paid by the surety under the 
bond will be depo1ited directly into the 
standby trual fund in accordance with 

inatrw:tlona from the Director under 
I zso.1oa. TIWi 1tandby trmt fund muat 
meet the requiremmlta ipec:ifled In 
I 2811.103. 

§2811.119 1..wolcnclt. 
(al An owner or OJ!eralor may salbfy 

the requirements of § 280.ll3 by 
obtaining an irreVocable standby letter 
of credit that conforms to the 
requirements of thia section. The issuing 
institution mual be an entity that has the 
authority to issue letters of credit in 
each state where used and whoo letter
of-aedit operations ara regulated and 
examined by e federal or stale agency. 

(b) The letter of credit muat be 
worded as follows. except that 
inotructions In brackets ara to be 
replaced with the relevant information 
and the brackets deleted: 

lt:cu h'' Slalldby IMtW cl Ciwdlt 
{Nomo and addrea of iuuinl lnotitutionj 
(Name and addns11 of Dlrectori•I of state 

implemenliJll ....,cy(inl{ 
Deer Sif or Madam: We hereby establiab 

our lrrnoc:able Standby Latter of Credit No. 
-- in your favor. at the requut and far the 
account of (owner or operator name! of 
(addreul up to the ._ate amount of {In 
wordal U.S. dollan (S(lnlerl dollar omountl~ 
available upon prnmtatino (inlert. if more 
than one Director of a 1tat11 implementina r ia a P.,,efidory, "by any ona of you") 

(ll your ailJht draft. beano, reference to 
thi1 letter of crediL No. -, and 

(Z) your sisned statement n!adq a1 
followo: "I certtfy that th• amount of Iha draft 
i1 payable penuant to rqulationo iuued 
under authority of Subtitlo I of the ReaoUICO 
CoRHnation and Recovery Act of 1976. a• 
amend.ad.'' 

Thia letter of credit moy be drawn on to 
cover {Insert: .. taking corrective action'" and/ 
or "compennlln8 lhird partln for bodily 
injury and property damase caUHd by" 
either "sudden accidental releeHB" or 
"nonaud.den accidental reiea8"" or 
"accidental l"!ieaan"I artsi'Nl fmm operating 
!he und'"l!round storase tank(sl identified 
beluw in the amount of {in wordal Slineert 
dollar amount! per oc:currance and. (in worda! 
S(imert dollar amoW1tl annuai aggregate: 

{!Jal the number of tanb at each facility 
and. tbe nameo(s) and addres!'(e•I o( the 
faciltty(ie1) where the tanka are located, I[ 
mu re than, one inatniment is used. to assure 
different tanks at any one facility, for each 
lank covered by this inatrumant. list the tank 
identi!ication number proVided in the 
notiflcauon submitted. punuant to 40 CFR 
:S0.22.. or the comtapanding.atate 
requirement, and the name and addnts1 of 
the fadiily.J 

The letter of cn-dit may not be drawn on to 
caver any of the following: 

(a) Any obligation ol (in1ert owner or . 
operatorj under a worken' compenHtion. 
diaability benefit.a. or unemployment 
compensation law or other 1imilar law: 

(bl Bodlly injury to an employff of finHl't 
owner or operatori a.riain8 from. and in the 
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couno ot employmmt by (inoort owner or 
a-tori: 

(cl Bocilly injury or. P"'ll"rlY clomap artainrl 
from the ownambip. maintenam:e. u-. or 
enuutment to othen of any aircraft. motor 
vehicle. or watercraft: 

ldl Property damap to any Proi>e"Y 
owned. rented. loaned to. in the care. 
custody. or control of. or ocCupied by {insert 
owner or operatort that i1 a.at the direct result 
of a release Crom a petroleum. underground 
storage tank: 

l•l Bodily Injury or property damaga rar 
which (insert owner or operator! i1 obligated 
to pay damagn by reason of the auumption 
of liability in a contract or agreement other 
than a conrract or agreement entered into to 
meet the requinnnenta of 40 CFR 280.93. 

Thia letter of credit i1 effective u of [datel 
and ah.all expire an ldatej, but 1uch 
expiration date 1hail be automatically 
extendod for• period of (st leaat tho lensth of 
Ibo ori&lllal '-I OD (expiretion datol and OD 
each 1ucceu&ve expirauon date. unlul. at 
lea1t UD days before the curent expiration 
date. we notify (owner or opera.tort by 
certified mail that we have decided not to 
extend. thia letter of credit beyond the current 
expiration date. In the event that (owner or 
operatorf ia so notified. any unuaed portion of 
the credit lhall be available upon 
presentotion of your siljbt draft for 120 day1 
after tho date of receipt by {OWMr or 
operator!. u ahown on the aigDltd return 
recaipL 

Whenever thla letter of credit Is drawn on 
under and ill compliance with I.he tmna of 
this crediL we lhall duly honor ouch draft 
upon pf'8Hlltatioa. to ua. and. we WU depo1it 
the amount of the draft directly into the 
standby lrlat fund of (owner or oporatorl in 
accordance with your inatructiona. 

We certify that the wording of thi1 letter of 
credit is identica.I. to the wording 1pectfied. in 
40 CFR 28QJIN.bl u 1uch reguiatiana were 
eonatituted on the dale shown immediately 
be.I.ow~ 

{Si90alurei1I and litle(sl of olliciai(sl of 
t11uing institution I 
ID•tej 

TI1i1 credit is 1ubiect to [insert "the moat 
recent edition of the Uniform Cu11tom11 and 
Practice for Documentary Credits. pul.Jliahed 
by !he lntemetionai Chamber of Commerce.·· 
or "the Uniform Commercial Code"}. 

(c) An owner or operator who uses a 
letter of credit to satisfy the 
requiremenlll of § ZB0.93 must also 
establish a standby t:ust fund when the 
letter of credit is acquired. Under the 
terms of the letter of ere di t. all amounts 
paid pursuant to a drait by the Director 
of the implementing agency will be 
deposited by the issuing institution 
directly into the standby trust fund in 
accordance with instructions from the 
Director under t ZB0.108. This standby 
UUst fund must meet the requirements 
specified in § ZB0.103. 

(dl The letter of credit must be 
irrevocable with a term specified by the 
isauing inatllution. The latter of credit 
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. must provide that credit be automati· 
callv renewed for the same term as the 
origlnal term. unless. at least 120 days 
before the current expiration date. the 
issuing institution notifies the owner or 
operator by certified mail of its deci· 
sion not to renew the letter of credit. 
Under the terms of the letter of credit. 
the 120 days will begin on the date 
\Vhen the owner or operator receives 
the notice. as evidenced by the return 
receipt 
; 280.100 u..01-........,..i 
mochaniam. 

(a) For underground storage tanka 
located in a state that does not have an 
approved program. and wh•re the state 
requires owners or operators of 
underground storage .tanks to 
demonstrate financial responsibility for 
taking corrective action and/ or for 
compensating third parties for bodily 
injury and property damage. an owner 
or operator may use a state-required 
financial mechanism ta meet the 
requirements of§ 2&l.93 if the Regional 
Administrator determines thilt the state 
inechanism is at leaat equivalent to the 
financial mechanisms specified in this 
subpart. · 

(bl The Regional Administrator will 
evaluate the equiva!ency of a state
required mechanism principally in terms 
of: certainty of the availability of funds 
for takins corrective action and/ or for 
companaaling third parties; the amount 
of funds that will be made available: 
and the types of coats covered. The 
Regional Administrator may also 
consider other factors as is necessary. 

(c) The state. an owner or op•rator. or 
any other interested party may !ubmit 
to the Regional Administrator a written 
petition requesting that one or more of 
!be state·required mechanisms be 
considered CJ.cceptable for meettng the 
requiremcnt2 of § 200.93. The 
sub:nissi;;n mu.st include· copies of the 
appropnate state statutory "'1d 
regulatory requirements and must show 
the amount of funds for corrective action 
and/ or for compensating third parties 
assured by the mechsnism(sJ. The 
petitioner to submit additional infor· 
mation as is deemed necessarv to make 
this determination. · 
[280.lOOlcl amended by 53 FR 5127-1. 
December 21. 1988[ 

(d) Any petition under this section 
moy bt. submitted on behalf of all of the 
state's underground storage tank owners 
and operators. 

(e) The Regional Administratur will 
notify the petitioner of his determination 
regerdins the mechanism's acceptability 
in lieu of financial mechanisms specified 
in this subpart. Pending this 
determination.. the owners and operators 

using such mechanisma will be deemed 
to be in compliance with th,e require• 
ments of §280.93 for underground stor• 
age tanks located in the state for the 
amounts and types of costs covered by 
such mechanisms. 
§280.101 Stat• fllnd or Olller -• 
assurance. 

(a) An owner or operator may satisf}• 
1he requirements of§ 280.93 for 

. und•.-ground storage tanks located in a 
state. where EPA is administering tha 
requirements of this subpart. which 
assures that monies will be availabltt 
from a state fund or state assurance 
program lo cover costa up to the limits 
specified in § 2&l.93 or otherwise 
assures that such costs will be paid If 
the Regional Administrator determines 
that the state's assurance is at least 
equivalent to the financial mechaniama 
specified in this subpart. 

( b) The Regional Adminiatratnr will 
evaluate the equivalency of a state fund 
or other state aaaurance principally in 
terms of: Certainty of the availability of 
funds for taking corredive action and/or 
for r.ompensating third parties: the 
amount of funds that will be made 
available: and the types of costs 
covered. The Regional Administrator 
may also consider other factors as is 
necessary. 

(c) The stale must submit to the 
Regional Administrator a description of 
the state fund or other st~te assurance 
to be supplied as financial asouranca. 
along with a list of the classes of 
underground storage tanka to which the 
funds may be applied. The Regional 
Administrator may require the state to 
submit additional information as ia 
deemed necessary to make a 
d•termination regarding the 
•ccaptability of the stale fund or other 
state asauranca. Pending the 
determination by the Regional 
Administrator. the owner or operator of 
a covered class of USTs will be deemed 
to 00 in compliance with the 
requirements of § 2ll0.93 for the omounts 
and types of coots covered by the stale 
Fund or other state assurance. 

(d) The Regional Administrator will 
notify the state of his determination 
regarding the acceptability oi the state's 
fund or other assurance in lieu of 
Fi11canciai mechanisms specified in this 
subpart. Within 60 day• after the 
Regional Administrator notifies a state 
that• stale fund or other state 
assurance is acceptable. the state must 
provide to each owner or operator for 
wh.ich it is assuming financial 
responsibility a letter or certificate 
describing lhe nature uf the state's 
assumption of responsibility. The letcc.r 
or certificate from the state mwst 
include. or bave attached to it. the 
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following information: the facility's 
name and address and the amount of 
funds for corrective action and/or for 
compensating third parties that is as· 
sured by the state. The owner or aper· 
ator must maintain this Jetter or certifi .. 
cate on file as proof of financiol 
responsibility in accordance with 
§280.!07ibll51. 

§ 280.102 Truat tunc1. 

(a) An owner or operator may satisfy 
the requirements of § 280.93 by 
establishing a trust fund that conforms 
to the requirements of this sectiun. 'fhe 
lrustoe must be an entity that has the 
authprity to act as a trustee and whose 
trust operations are regulated and 
examined by a fedora! agency or an 
agency of the stata in which the fund is 
established. 

(b) The wording of the trust agreement 
must be identical to the wording 
•pecified in § 2&l.103(b )(l ). and must be 
accompanied by a formal certification of 
acknowledgement as specified in 
§ 2&l.11YJ(b)(2). 

(c) The trust fund. whon established. 
muat be funded for the full roquired 
amount of coverage. or funded for part 
of the required amount of coverage and 
uaed iD combination with other 
mechnnism(s) that provide the 
remaining required coverage. 

( d) If the value of the trust fund is 
greeter then the ~quired amount of 
coverage. the owner or operator may 
submit a written request to the Director 
of the impiementinJJ agency for release 
of the exc•ss. 

(e) If othar financial assurance as 
specified in this subpart is substitut~<l 
for all or part of the trust fund. the 
O\vner or operator may submit a wntten 
request to the Director of the 
implemt!nnng agency for rr.iease o~ the 
e:-<i:ess. 

(f) Within 00 ddys aftP.r recei\'ing a 
request from the uwner or operator for 
release of funds as specified in 
paragraph (d) or (eJ of this section. th• 
Director of t~P. implementing agency will 
insrruct the trustee to release to lhe 
owner or operator such funds as the 
Director sptn;ifies in writlng. · 

§ 2ll0.103 Standby trust fund. 
{a) .An owner or operator usin~ ii.ny 

one of the mechanisms authonzed by 
§ § 280.06. Z!l0.98. or ZB0.9!1 must 
establish a standby trust fund when the 
mechanism is acquired. The trustee of 
the standby trust fund must be an entitv 
that has the authority to act as a truste~ 
and whose trust operations are 
regulated and exammed by a Federal 
agency or an agency of the state in 
which the fund is established. 
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\ b \111 The standby trust agreement. 
or trust agreement. must be worded as 
follows. except that instructions in 
brackets are to be replaced with the 
relevant information and the brackets 
deleted: · 
[280.103\blfll corrected by 53 FR 51274. 
December 21. 19881 
T.rusc Agretrment 

Trust alil'.reemenl. the ··Agreement," en
t~red into as of [date! by and between 
\name of the owner or operator\. a lname 0£ 
state! {insert ··cat1J0rahon," "pannersbip.·· 
"association,'' or "proprietorship"i the 
"Granter," and (name of corporate trustee~ 
\insert "Incorporated in the stale of_ .. 
or "a nationaJ. bank"i the "Trustee." 

\\lhereaa.. the United States Environmen· 
tnl Protection Agency. "EPA." an agencv of 
thi:= United State1 Government. has ~h
!ished certain regulations applicable to the 
Granter, requiring that an owner or opera• 
tor of an underground storage tank shall 
provide assurance 1hat funds will be avail· 
able when needed for corrective action and 
third-parry compensation for bodily inlury 
and property dama,ie caused by sudden and 
nonsudden accidental releases art.sin~ from 
the operalion of the undenzround storage 
tank. The attached Schedule A li.stll the 
number of 1anb at each facilitv and the 
nameisl and addtedesl of the ·racilityjtes) 
where !he tanic:s are located that are COY• 
PrPCi bv the standbv tmst agreemenL 

l \Vhe.reas. the Gr3n1or has elected to es
taolish {insert either "a guarantee.'' "surety 
bond." or "letter of credit'1 to provide all or 
pan of such financial assurance for the un
derg:round storage tanks identified hereto 
and is reqUired 10 establish a standbv trust 
fund able to accept payments from 1he in· 
strument {This paragraph is only applicable 
to the standbv trust agreement.II; 

Whereas. 1he Granter. acting through its 
dulv authorized officers. has selected the 
Tn.istee to be the trustee under this agree· 
ment. and the Trustee is willing to ilct as 
trustee: 

Now. therefore. the Granter and the 
Trustee a~ree as follows: 
Ser.:uon I. Definitions 

As uRed in this AIU"eement.: 
{a) The term "Granter" means the owner or 

1'perator who enters tnto this Agreement and 
any successors or assigns 0£ the Grantor. 

{bl The term "Trustee" me1:1n11 the Tru1tee 
who enters into this Agreement ind any 
successor Trustee. 
Sect1on 2. ldent1fication of the Fi'nancial 
Assurance /'.1ecban1sm. 

This A~reemcnt pP.r1ains to the (identify 
the financial as:;uranl:c mechanism. either a 
guarantee. !:ure1y bond. or letter of credit, 
from which the s!andby trust fu:td is 
established to rece1ve payments fThis 
par:u!!ra;.ib. 1s only apphcable to the 1landby 
trust a@reement.JI. 
Section J. Establishmttnt of Fund. 

The Granter .Jnd :he Trustee hareby 
estabhsh a trust fund. the "Fund." for the 
b""Tlefit of !imp1er.1ent1n3 agency!. The 
Grantnr :ind the Trustee intend ttiat no third 
part~· h;.,,\'e a.:cess to the Fund except aa 
herein pro\·11.ied. !The Fund is established 
initlaUy {IS a standby lo receive payments 
and shall not consist of any property.) 
Payments made by the provider of financial 

a11urance punuant ta l the Director of the 
implemenDns agency's! imuuctiau are 
tr&Nferred to the Tn11tee and are referred ta 
as the Fund. together with all earnings and 
profits thereon. less any payments or 
distributions made by the Tn11tee pursuant to 
thio AgreemenL The Fund shall be held by· 
the Trustee. lN TRUST. aa herein.after 
provided. The Trustee shall not be 
respomible nor shall it undertake any 
responsibility for the amount or adaquacy of. 
nor any duty to collect from the Granter aa 
provider of finilncial assu.ranca. any 
payments necessary to discharge any liability 
o{ the Crantor established by (the state 
implementins agencyf. 

Seclian 4. Payment fnr [Comtetive Action'" 
and/or Third-Party Liability Clai11111 '"f. 

The Trustee l:ihall make paymenta from the 
Fund as jlhe Director of the implementing 
agency) shall direct. in writing. to provide for 
the payment of the costs of (insert .. tkking 
carrecrtve action" and/or compenMling third 
perties for bodily injury ond proporty damap 
caused by" either "sudden accidental 
release•" or "nansud.den accidental releuea" 
or "accidentai releues··1 arising from 
operating the tank.s covered by the financial 
assurance mechanism identified in this 
A$EreemenL 

The Fund may not be drawn upon to covet 
. any of the fallowing: 

{al Any obligation of (insert owner or 
operatort under a waric.ers' compematian. 
disability benebts. or unemploymenl 
com11enaation law or other similar law: . 
{~)Bodily injury ta an e1111>loyee of (lnurt 

owner or uperatorl arisi.q from. and i.n the 
course of employment by {insert owner or 
aper.: tori; 

{c) Bodily injury or Pl'Oller!Y demege ari1in9 
from the ownership. maintenance. UM. or 
entruatmenl tn othen ·of any aircraft. motor 
vehicle. or watercraft: 

{d) PrapertY damage ta any property 
owned. rented. loaned ta. in the care. · 
custody, or controi 0£.. or occupied by \insert 
owner or operatort that is not the dinrct result 
of a reiea11• from a petroleum unde1'8nJund 
storaRe tank: 

(el Bodily injury or property damase for 
which lin~en owner or Ol)ffl'Btorj is obligated 
tu pay rlttmaJl'CS hy reason of the as1umpuon 
oi habibty 1n .i contract or &!iP'ffment otner 
than a contract or agreement entered into to 
meet the requirements of 40 CFR 280.93. 

Tha Trustee shall reimburse the Grantor. or 
other persona as specified by (the Director!. 
from the Fund for corrective 3ction 
e.ttpenditures and/or third-party liability 
cl<sims in such amounts as j the Director! shall 
direc.t in wntinlJ. ln addiuon. the Trustee 
shall relund to the Grantor such amounts as 
{the Oirectorl spec1ties 1n wnnng. Upon 
refund. such fund• shall no lpnger con5titute 
part oi the fund as defined herein. 

Section 5. Paym1411ts Compnsing th11 Fund 
Pavments made to the Trustee for the Fund 

shall consist of caish and securities 
acceptable to the Trustee. 
SectJon 6. Tru:1tH Managt1m11nL 

The Trustee shall inve•t and reinvat the 
pnncipai and income of the Fund and keep 
the Fund invested a1a1ingle fund. witkiout 
di1t:tnction between principal and incaaw., in 
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accordence with general inve1tmeal policiea 
and guideiinn which th• Grantar may 
communicate in writing to-the Truatee f.rom 
time ta time. subject. however. to the 
proviaion.s of this Section. ln investing. 
reinvesting. exchanging. selling. and 
managing the Fund, the Tnatee shall 
diacharge hia duties with respect to the trust 
fund solely in the interest of tho beneficiaries 
and with the care. skill.. prudence. and 
diligence under the circumstances then 
prevai.lin" which persons of prudence. acting 
in a like capacity and familiar with such 
matters, would use in the conduct of an 
enterpriH of a like character anci with lika 
aima; excep:t that: 

(i} Securilin or other obligaliona uf the 
Granter. or any other owner or o~erator of 
the tomkJ, or any of their affiiiates as defined 
in the Investment Company Act of 1940. u 
a.m.tmded. 15 U.S.C. 800-21 a), shall not be 
acq1.1i~d or held. unlesa they are securiliea or 
other oblig11tions of the federal or a state 
government: 

(hi The Tr.istee is authorized to invest the 
F1md tn time or demand deposits of the 
Trustee. to the extent insured by Bn a3ency of 
!he federal or state government: and 

(iii) The Ttw:!tee ls authorized to hold cash 
awaiting investment or distribution 
uninvtJsted for a reasonabht time and wHhout 
liability for the payment of interest thereon. 

Section 1. CtJm:ningling and rn .. ·estment 

The Trualee is expresaly authorized in its 
discretion: 

(al To transier from time to lime any or ail 
of the assets of the Fund 10 any common. 
commingled. or collective trust fund creeled 
by the TruslttB in which the Fund is eligible to 
panicipate. subfect to all of the provisions 
thereof. to be commingled with tb.e aaetl of 
other trusts panicipabn3 therein: and 

{bl To purchase shares in any invesunent 
coml?llllY rewistcred under the Investment 
Company Act of 1940. 15 U.S.C. aoa-1 et seq., 
inclucDn, one which may be created. 
managed. underwntten. or to which 
investment advice i:: rendered or the ·shares 
of which are sold by the Trustee. The Trustee 
may vote such shares 1n its discretion. 

Section 8. Expl'tlss /'o,11ers of Trustee 
Without in any way limi1ing the powen 

and discrerior:s conferred upon the Trustee 
by the other lJfOVisions of this Agrft'ment or 
by law, the Trustee 11 expressly authorized 
and empowered: 

(al To seJL exchan~e. convey. tr11n11fer, or 
otherwise dispose of any property held by it. 
by public or pnva1e sale. No person deaiinlJ 
with the Trustee shall be bound to see la the 
application of the purchase money or to 
inquire into the validity or expediency of any 
such sale or other disposition: . 

(b) To make. e:cecute. acknowledge. and 
deliver any and all documents of transfer and 
conveyance and 1tny and all other 
instrument:1 that mav be necessarv or 
appropriate ta carry.out tb.e powei-s herein 
grnnted: 

(cl To register any secuntie1 heid tn the 
Fund in its own name or in the name of a 
nominee and to hold any security in bearer 
fonn or in book entry. or to combine 
certificates rein-esenhng :!luch securities with. 
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Certifle1tn of the Am• iuue held by the 
Truatee in other fidudary capadtiea. or to 
dellOlit or arnnge for the depo1it of such 
securilin in a qualified central depository 
even though. when so de;ta1ited. tuch 
securitio may be merged and held in bulk in 
the n•me of the nominee of such depository 
with other securities de-po1ited therein by 
another pel'lon. or to deposit or arrange for 
the depo1it of any securitin i1aued by the 
United Statu Government. or any agency or 
instrumentality thereof, with a Federal 
Reserve bunk. but the book.I and record• of 
the Trustee shall at all times show that all 
such aecuritles are: part of the Fund: 

(d} To depa1it any caah in the Fund in 
intereat-beU'ing accounta maintained or 
saving• certificate1 issued by the Trt11tea. in 
its separate corporate capacity, or in any 
other banking institution affiliated w1th the 
Trustee. to the extent insured by an agency of 
the federal or state government and 

(et To compromise or othenvi1e adjuet aU 
claima in favor of or agaimt the Fund. 

Sectjan 9. Taxn and ExpenMIS 
All taxn of any kind that may ba assesaed 

or levied awein1t or in retiped: of the Fund 
and ail brokeratJ• commiaiona incurred by 
the Fund ahail be paid from the Fund. All 
other expenses 1ncurred by the Trustee in 
connection with the adminiatration of thi1 
Trust. includins fees for lqol Hrlicu 
rendered to the Trustee. the compenaaUon of 
the Trmtee ta the extent not paid directly by 
the Gtantor.· and all other proper charsn and 
di1bunementa ol the Tru11ee shall be paid 
from tha Fund. 

Section 10. Advie11 of CounuJ 
The Tru1tee mey from time.to time consult 

with counaei. who may be counsel to the 
GrantOJ'. with rc1~ to any qunUona arisin8 
a1 10 the construction of thil Asireement or 
any action ta be taken hereunder. The 
Trustee shall be fully protected. to the extent 
pennitted by law. iD acting upon the advice of 
counsel. 

Section 11. Trustee Compensation 
The Trustee shail be entitled 10 reaeonable 

compenf!aeion for its services aa asreed upon 
in wnnn~ from Ume to time wHh the Crantor. 

Section 12. Successor TruslntJ 
The Trustee may resign or the Grantor may 

replace the Truslee. but sur:h resignulion or 
replacement shall not be effeclive until the 
Grantor has appointed a successor trustee 
and this successor accepts the appointment. 
The successor trustee shall have the same 
powers and duties as those conferTed upon 
the Trustee hereunder. Upon the successor 
trustee's acceptance of the 11ppo1ntment. the 
Trustee shall assign. transfer. and pay over to 
the successor trustee the funds and properties 
then constiluling the Fund. U for any reason 
the Grantor cannot or does not act in the 
event of the resignation of the Trustee. the 
Trustee may apply 10 a court of competent 
jurisdiction for the appointment of a 
successor trus1ee or fur 1natructions. The 
successor trus1ce shall specify the date on 
which it asaumea 11dmin111ration of the trual 
in writing sent to the Granter and the preaent 
Tnaatee by certified mad 10 daya before auch 
change becomes effec1ive. Any expense• 

incurred by the Truatee •• a resuJt of any of 
the scta contemplated by thi• Section tbaU be 
paid a1 provided iD Section e. 
Section 13. lnatructioM to the Trusl.e& 

All orders. requests. and in1truction1 by 
the Grantor to the Tn.111tee shall be in writing. 
signed by such persona a1 are de1ignated in 
the attached Schedule B or such other 
design.ea aa the Gtantor may designate by 
amendment to Schedule B. The Trustee shall 
be fully protected in acting without inquiry in 
accordance with the Grantor's orders. 
requnta. and imtructions. All arden. 
requests. and instruction• by !the Director of 
the implementing agency! to the Trustee shaJl 
be in writing. siped by [the Directorf, and 
the Trustee shall act and shall be fully 
protected iD acting iD accordance with auc.b 
orders. requests. and instructions. The 
Trustee shall have the right to a11ume. in the 
absence of written no1ice to the contrary, that 
no event consti.tuting a change-or a 
tennination of the authority of any person to 
act on behalf of the Granter or [the director! 
hereunder ha1 occumtd. The Truatee shall 
have no duty to act in the abMDCe of :such 
ord1rs. requests. and inatructiona from the 
Crantor and/or {th• Ointctorj. except as 
prov1ded. f\lr herein. 

Sectjon 14. Amendment of Agreement 
This Agnemmt may be amended by an 

inatrmnent in writing executed by the 
Ctantor and the Trustee. or by the Truatee 
and (the Director of the implementing ogenq·j 
if the Crantor ce .... to exilt. 
S«:lion 15. Jmwocabiiity and Tarminotietn 

Subject to the right of the parties to am.nd 
this Agreement u provided in Section 14. thia 
Tn11t shaij be irrevocable and aha.11 continue 
until terminated at the written direction of 
!he Grantor and the Truatee. or by the 
Trustee and l the Director Of the implementing 
agency!. if the G,·antor ceases to exist. Upon 
termination of the Trust. all remaining truat 
property, Iese final trust administration 
expenaea. shall be delivered ta the Gran1or. 

Section 18. Immunity and lndemnifi'catjon 
The Trustee shall not incur personal 

liability of any nature in connecuon with uny 
act or omission. made in good faith. in lhe 
11dmin1stration of this Tnasc. or in carrying out 
11nY directions by the Crantor or ! the Director 
of the implementing i1$1tCncyj ia11ued in 
<1ccurdance wilh this Agreement. The Trustee 
Bhull be indemnified and saved hannles11 by 
1he Grantor. from and asau1s1 any personal 
liabiJily to which the Trustee may·be 
Gubjected by reason of any act or conduct in 
its official capacity, including all expenses 
reusonabiy incurred in its defense in the 
~vent the Grantor foils to provide sur.h 
defense. 
Secuon 17. Choic~ of law 

Thia Agreement shaJI be adnnnistered. 
conslrued. and enforced according to the 
laws of the state of !inser1 name of stulej. or 
the Comptroller of the Currency in the ca.!le of 
Notional Association ban.ks. 

Section 18. Interpretation 
Aa used in this Agreement. words in the 

singular include the plural and worUs in the 
plural include the singular. The desc:riplive 

::;~;.:~ 
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he1dinp for each HCtion of this Agrffment 
shall not af£ect the interpretation or the legal 
efficacy of thia Agreement. 

In Witnen whereof lhe partiu have 
caused thia Agreement to be executed by 
their respective officers duly authorized and 
their corporate seals (if appiicablej to be 
hereunto affixed and attested aa of the date 
first above written. The parties below certify 
that the wording of this Agreement is 
identical to the wording specified in 40 CFR 
Z80.103(b){1) aa :such regulationa were 
constituted on the date written above. 
[Sipature of Grantort 
{Name of the Crantorj 
[TIUef 
Attest: 

[Signature of Trustee! 
{Name of the Trustee! 
[TI tie I · 
[Seal! 
(Sienature of Wttnessj 
(Name of the Witnes1j 
[T!Uef 
[Seal! 
(2) The standby trust agreement. or 

trust agreement. must be accompanied 
by a formal certification of acknowl· 
edgment similar to the following. State 
requirements may differ on the proper 

·conte!lt of this acknowledgment. 
State of-----------
Coun~ of--.---------

On thia {dateJ, before me personaUy came 
!owner or operator! to me known. who. being 
by me duly sworn. did depose and say that 
she/he resides at {addressj, that she/he is 
ltitlel of (corporation!. the corporation 
described in and which executed the above 
Instrument that she/he knows .the sea! of 
said corporation: that lhe seal affixed to :such 
instrument is such corporato seaJ: that it was 
so affixed by order of the Board of Directors 
of said corporation: and that shr./he siRDed 
her/his name thereto by like order. 
[Signature of Notary Public! 

!Name of Notary Public! 

(c) The Director of the implomentmg 
agency will instruct the trustee to refund 
the balance of the standby trust fund to 
the provider of financial assurance if the 
Director determines that no additional 
comctive action costs or third-party 
liability claims will occur as a result of a 
release covered by the financial 
assurance mechanism for which the 
standby trust fund was established. 

(d) An owner or operator may 
establish one trust fund as the 
depository mechanism for all funds 
assured in compliance wHh !his rult!. 
§ 280.104 Substitution at tlnancial 
assuranc:e med\anisms by owner or 
optrator. 

(a) An.owner or operator may 
substitute any alternate financial 
assurance mechanisms as specified in 
this subpart. provided that at all times 
he maintains an effective financial 
aaaurance mech&nism or combination of 
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machanisllUI that oatiafiu the 
requirements of § Zll0.93. 

(bl Ailer obtaining alternate financial 
assurance as specified in thia aubltart. 
an owner or operator may canc:ei a 
financial assurance mechanism by 
providing notice to the provider of 
financial assurance. 

§ 280.105 Canc:ellatlon « 1101nerwq by • 
orovider of 11nancia& ••· •tct. 

(a} Except as otherwise provided. a 
provider of financial assurance may 
cancel or fail to renew an assurance 
mechanism by sending a notice of 
termination by certified mail to the 
owner or operator. 

(1) Termination of a guarantee. a 
surety bond. or a letter of credit may not 
occur until 120 days after the date on 
which the owner or operator receive• 
the notice of tennination. u evidenced 
by the return receipL 

(Z) Termination of insurance. risk 
retention group coverage. or state
funded assurance may not occur until 60 
days after the date on which the owner 
or operator receives the notice of 
termination. u evidenced by the retum 
receipt. 

(bl lf a provider of f1Jllll1cial 
responsibility canc:ela or fails to renew 
for reasons other than incapacity of the 
provider as specified in §280.108. the 
owner or operator muat oblaln alternate 
coverage as specified in this section 
within 60 days after receipt of the notice 
of temtination. If the owner or operator 
fails ta obtain alternate coverage within 
60 days after receipt of the notice of 
termination. the owner or operator must 
notify the Director of the implementing . 
agency of sw:h failure and submit: 

(1) The name and address of the 
provider of financial assurance: 

(2) The effective date of termination: 
and 

(3] The evidence of the financial 
assistance mechanism subject to -the 
termination maintained in accordance 
With ~ 280.107(b). 

§ 280.101 Reporti1t9 by OWi*' OJt o;eaatat. 
(a) An owner or operator must submit 

the appropnate forms listed in 
§ 2B0.107{b) documenting current 
evidence of financial responsibility to 
th·? Director of the implementing agency: 

(ll Within 30 days after the owner or 
operator identifies a release from an 
undeniround storage tank required to be 
reoorted under § 280.53 or § ZBD.61; 

·(:!} If the owner or operator fails to 
00ta1n alternate coverage as required by 
this suopart. within 30 days alter the 
owner or operator receives notice of: 

(il Commencement of a voluntary or 
involuntary proceeding under Tltie 11 · 
IBakruptcy). U.S. Code. namiD8 a 

provider of fina 0 ciiM auuram::e u a 
debtor, 

(ii] Suape111ion or revacation of the 
authority of a provider of financial 
assurance to issue a fmandal a11urance 
mechanism. 

(iii) Failuntof a guarentor to meet the 
requirements of the fmancial test, 

(iv) Other incapacity of a provider of 
financial assu.nmce: or 

(3) As required by § 280.0S(g) and 
§ zso.1os(bJ. 

(b 1 An owner or operator must certify 
compliance with the fmancial 
responsibility requirements of this part 
as specified in the n- tank notification 
form when notifying the appropriate 
state or local agency of the installation 
of a new underground storage tank 
under § 280..22. 

{c] The Di.rector of the Implementing 
Agoncy may require an owner or 
operator to submit aviclence of financial 
assurance as described in I ZS0.107(b l 
or other Information relevant to 
compliance with this subpart at any 
time. 

(The infonnaHon requirementa in thia 
section have been "l'pmved by the Office of 
Management and Budget and auigned OMB 
cantral llUlllber Z050-00i'WI l 

§ 280.107 Rica dtr ;N4 
(a) Owners or operaton muat 

maintain evidence of all Onancjal 

assurance mechanillU used to 
demonstrate fmancial responiibillty 
under this subpart for an underground 
storage tank until releued from the 
requirements of this subltart under 
! 208.109. An owner or operator must 
maintain such evidance at the 
underground storage tank site or the 
owner's or operator's place of business. 
Records maintained off-aile must be 
made available upon request of the 
implementing agency. 

(b) An owner or operator muat 
maintain the foilowing types of evidence 
of financial responsibility: 

(1) An owner or operator using an 
assurance mechanism s,:1ecified in 
§ § ZS0.95 tr.rough 280.100 or t 280.lOZ 
must maintain a copy of the instrument 
worded as specified. 

(Z] An owner or operator using a 
financial test or guarantee must 
maintain a copy of the chief fmancial 
officer's letter based on year-end · 
financial statements for the most i'ecent 
completed financial reporting year. Such 
evidence must be on file no later than 
120 days after the close of the financial 
reporting year. 

(3) An owner or operator uaing a 
guarantee. surety bond. or letter of 
credit must maintain a copy of the 
signed slandby truat fund agreement 

B-27 

FEDERAL REGULATIONS 

and copies of any amendmnta to the 
asreemmu. 

(4] All owner or OJler&lor uslng an 
insurance policy or risk retention group 
coverage muat maintain a copy of the 
signed insurance policy or risk retention 
group coverage policy, with the 
endorsemant or certificate of insurance 
and any amendments to the agreements. 

(5] All owner or operator covered by a 
state fund or other state assurance must 
maintain on file a copy of any evidence 
of coverage supplied by or required by 
the Stete under t 280.lOl(d), 

(8) An owner or OJlerator using an 
assurance mechanism specified in 
§I 280.95 through 280.102 must maintain 
ait updated copy of a certification of 
fmancial responsibility worded as 
follOW& except that instructions in 
brackets are to be replaced with the 
relevant information and the brackats 
deleted: 

Cartlllcalilla of FbwK:ial Rnpoaoibillly 

(Owner or operatorf hereby certifies that It 
i1 in cami:iliance with the rquiremmta of 
Subpart Ii of 40 CFR Part :an 

The financi1l a11urance mechani1mtsi used 
to demonstrate financial resi:ionsiblity under 
Subpart Ii of 40 CFR Part 2SO ia (a'91 u 
lollowc 
• [For each mechanism. list the type of 

mech•ni•m nama of iuuer. mechaniam 
number (iI applicable!. amount of cuvmip. 
effective period af coverage and whether the 
mecAani&m coven "laiWJ.I comcuve action" 
arui/or '"compenaati113 thtrd partiea for bodily 
injury and property damase cau'""1 by'" 
either "sudden acddentiai reiea1e1'' or 
"namwiden accidentiaJ. relaaM1" or 
"'accidental rein-.") 
{Signatun1 of owner or operator! 
(Name of owner or ope.nuort 
(Tltiej 
!Date! 
{Signature of witness or notaryj 
fNdme of witness or notaryj 
(Date! 

The owner or operator must update tl:is 
certification whenever the financial 
assurance mechanism(•] used to 
demonstrate fmancial responsil:iility 
change(s]. 

(The information requirements 1n this 
section have been approved by the Office of 
Management and Budget and assigned OMB 
contrul number 2050--0066.I 

§ 280.101 Drawing on financial.......,_ 
nteeh8nluns. 

[a) The Director of the implementing 
agency shall require the guarantor. 
surety, or institution issuing a letter of 
credit to place the amount of funds 
stipulated by the Director. up to the limit 
of funds-provided by the financial 
assurance mechani.sm. into the 1tandby 
tni.at if: 

[Soc. 280.108(al) \06 
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(1 )(I] The owner or operator fails to 
establish alternate financial assurance 
within 60 daya after receiving notice of 
cancellation of the guarantee. surety 
bond. letter of credit. or. as applicable, 
other financial assurance mechanism: 
and 

(ii] The Director detennines or 
suspects that a release from an 
unde~und storage tanlt covered by 
the mechanism has occurred and so 
notifies the owner or operator or the 
owner or operator bas notified the 
Director pursuant to Subparts E ·or F of a 
release from an underground storage 
tank covered by the mechanism: or 

(2) The conditions of paragraph (b](l) 
or (b)(2)(i] or (ii) of this section are 
satisfied. 

(b) The Director of the implementing 
agency may draw on a standby t:ust 
fund when: 

(1) The Director makes a final 
determination that a release has 
occurred and immediate or lone-tenn 
corrective action fOr the release is 
needed. and the owner or operator. after 
appropriate notice and opportunity to 
comply, has not conducted corrrective 
action as required under 40 CFR Part 
280. Subpart F: or 

(2) The Director has received either: 
(i] Certification from the owner or 

operator and the third-party liability 
claimant(•) and from attorney• 
representing the owner or operator and 
the third-party liability claimant(s) that 
a third-party liability claim should be 
paid. The certification must be worded 
as follows, except that instructions in 
lirackets are to be replaced with the 
relevant infonnation and the brackets 
deleted: 

Certlllc:atiaa of V alld Claim 

The undersigned, aa principala and as legal 
representatives of \insert owner or 01'4!1'8tort 
and (insert nome and addres1 of third.·p•rty 
claimant!. hereby certify that the claim of 
bodily injury (and/or! property damage 
cau11ed by an accidental reieate ari11ing from 
operating lo"A"net's or operator'sJ 
underground storage tank shouJd be paid in 
!he amount of SI -1· 
{Signatures! 

Owner or Operator 
Attorney for Owner or .Operator 
(Notary I Date 

(Signalure(sll 
Claimant~al 
Attomey{s) for Ciaimant(s) 
(Noteryl Dale 

or (ii] A valid final court order 
establishing a judgment against the 
owner or operator for bodily injury or 
property. damage camed by.an 
accidental release from an underground 
storage tank covered by fmancial 
aasurance under this subpart and the 
Director determines that the owner or 
operator baa not satisfied the judgment. 

(cl If the Director of the implementing 
agency determines that the amount of 
corrective action costs and third-party 
liability claims eligible for paymen! 
under paragraph (b I of this section may 
exceed the balance of the standby trust 
fund and the obligation of the provider 
of financial assurance, the first priority 
for payment shall be corrective action 
costs necessary to protect human health 
and the environment. The Director shall 
pay thlrdCparty liability claims in the 
order in which the Director receives 
certifications under paragraph (b)(2J(i] of 
thia section. and valid court orders under 
paragraph (b)(2)(ii] of this section. 

§280.109 R-fnlmtlle~ 
An owner or operator is no longer 

required to maintain financial 
responsibility under this subpart for an 
underground storage tanlt after the tanlt 
hu besn properly closed or •. lf 
corrective action is required. after 
corrective action has baen completed 
and the tank has been properly closed 
as required by 40 CFR Part 280. Subpart 
G. 

§:S0.110 Banlc:nqMcyorotlletlt :1paelty 
of owner or 01Mf8tor or prawkMI! of 
ftnwt.i llSUnltlC& 

(a) Within 10 days after 
commencement of a voluntary or 
involuntary proceeding under Title 11 
(Banltruptcy), U.S. Code. naming an 
owner or operator as debtor. the owner 
or operator must notify the Director of 
the implementing agency by certified 
mail of such commencement and submit 
the appropriate fonns listed in 
§ 260.107(b) documenting current 
finandal responsibility. 

(b] Within 10 days after 
commencement of a voluntary or 
involuntary·proceedfng under nue 11 
(Bankruptcy), U.S. Code, naming a 
guarantor providing financial assurance 
as debtor. such guarantor must notify 
the owner or operator by certified mail 
of such commencement as required 
under the terms of the guarantee 
specified in § 260.00. 
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(c) An owner or operator who obtains 
financial assurance by a mechanism 
other than the finandal test of self· 
insurance will be deemed to be without 
the required financial assurance in the 
event of a bankruptcy or incapacity of 
its provider of financial assurance. or a 
suspension or revocation of the 
authority of the provider of financial 
assurance to issue a guarantee. 
insurance policy, risk retention group 
coverage policy, surety bond, letter of 
credit. or state-required mechanism. The 
owner or operator must obtain ahemate 
financial assurance as specified in this 
subpart within 30 days after receiving 
notice of.such an event. If the owner or 
operator.does not obtain alternate 
coverage within 30 days after such 
notification. he must notify the Director 
of the implementing agency. 

(d) Within 30 days after receipt of 
notification that a state fund or other 
state assurance has become incapabif'! 
of paying for assured corrective action 
or third-party compensation casts. the 
owner or operator must obtain alternate 
financial assurance. 

§ 280.111 R-nt of guanntees. 
t.u.n of cndlt, "" surety bonds. 

(a) If at any time after a standby trust 
is funded upon the instruction of the 
Director of the implementing agency 
with funds drawn from a guarantee. 
letter of credit. or surety bond. and the 
amount in the standby trust is reduced 
below the full amount or covorag• 
required. the owner or operator shall by 
the anniversary date of the financial 
mechanism from \Vhich t!:e funds were 
drawn: 

fl) Replenish the value of financial 
assurance to equal the full amount of 
coverage required. or 

(21 Acquire another financial 
assurance mechanism for the amount by 
which funds in the standby trust have 
been reduced. 

(b) For purposes of this section. the 
full amount of coverage required is the 
amount of coverage to be provided by 
§ 260.93 of this subpart. if a combination 
of mechanisms was used to provide the 
assurance funds which were drawn 
upon, replenishment shall occur by the 
earliest.anniversary date among the 
mechanisms. 

§ 280.112 Susl>eMion of ento~t. 
IR...,,,edl 
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APJ1811dlx I-Notification for Uoder&raund Storage Taub (Fann) 
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h1'.b1.:o.u..: numncr 01 CJ 
l,'11nunua11on 'ht.'"t' 
auo.-hi.'d 

•-. . ...,. •. ,·.:t:"".;· ·~ ·':"';l.OWNERSHlllO~·TANKCS)'· • _. • ,: : · ._~- · "'• ·11.LOCATIOHQft,TANKfS) · ·•·. :-•. _ · 

County 

c~1v 

AreaGoae 

TygeOI Qwnet' 

0 Cutrent 

0 Fo"""' 

Pnone Numoet 

,..,. .. ,,..,..,.m, 
0 S1a1eor t.ocal Go"' 1 

CJ Feaera1 Gov·1 
IGSA tac1111y I 0 ,,o 

ZIPCoae 

0 
0 

Pt111amor 
Co,oarar• 
Ownenln10 
unc:9fta1n 

(It sarM as S.C11on t • rnaftil bOx nere 0 ) 
Fac111ty Nlrneor Comoanv Sire taermtifof. u aco1tc:aoie 

Street Address or Sl<u1t Roaa. u aaoucaoie 

Counw 

City 1nearest1 Stille ZIP Code 

1nc1tea1e 
nu""°"' ol 
1an11s at 1n1s 
1oc:aioon 

Mark oo• nere '' tank1s1 
are 1oca1eo on 1ana w11n1n 
an tnd1an rescrvanon or 
on°"""' 1na1an trust lanes 

0 

Name 111 same as Secuon I mar11 ll0• nere 0 1 JOD T11te AteaCooe Pno"e Numoer 

0 Martt llO• nentonty •' tn1s tS an amended or SU0$11Quenl noulu:a11on !or 1n1s locauon 

I certify unaer oenalty of taw tnat I have oersonally examined and am fam111ar with the 1nforma11on suomnteo in tn1s ana au attacned 
documents. and 1na1 tiasea on my 'nQu1ry 01 tnose ina1v1dua1s 1mmeo1a1e1y resoons101e tor oc1a1n1n9 1ne 1niarmat1on. 1 be11eve 1nat 1ne 
suom1neo 1ntorma11on is true. accura1e. and complete 

Name ancl olhc1a1 uue 01 owner or owners au1nor1.1:ea rearesr.n1a11..,. 

,.>aqe 1 

Enwi:o;w11&11f AeQOnltf' [ APll'lndlx I] 
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--(--··----------i.oa-.( __ ,,, _________ ,,_ ___ .. _._ 
' ' 1 ,, 5 "/" VI. OESCAIPTIO~OFUNDEAGAQUND STORAGE TANKS lCO"'Plefrtloreach ta"* ill lhf&locatlort.J 

T---No.(e.g..ABC·1Zl),ot 
Albilnlrily A111ig11od Soquonllal N..-(e.g., 1.2.l.-) 

T-No. Tank No. T-No. Tank No. Tank No. 

1. StalUI of Tank Currently 1n Use c:::J c:::J c:::J c:::J c::J (-all bl llPP"IVllJ Temporanly Out ot Use c::J c:::J c:::J c:::J c::J 
Permanently Out of Use c=i c:::J c::J c::J c::J 

Brought into Use aftet'S/8188 c:::J c:::J c:::J c:::J c::J 
:Z.EstlmotedAge(Ytm9I 
3. Estlmoted Totll Ca-tv fGallonsl 

'- M.- of conauuction Stael c:::J c:::J c:::J c:::J c::J 1-oneVOJ Concre1e c:::J c:::J c:::J c::J c::J 
Flhergtass Reinforced P1asttc c:::J c:::J c:::J c:::J c::J 

Unknown c::J c:::J c:::J c:::J c::J 
Other. Please Specify 

5. ln-Pnlt-
c::J c:::J c:::J c:::J c::J (Mar* an that applyQllJ Cathodic Protection 

1n1er1or L1n1ng (e.g .• epoxy resins) c:::J c:::J c:::J c:::J c:::J 
None c::J c:::J c:::J c:::J c::J 

Unknown c:::J c:::J c:::J c:::J c::J 
Other. Please Specify 

6. &1-Pnll- CathOdlc Protection c::J c:::J c::J c:::J c::J (Marlt all tml epptyvaJ 
Painted (e.g .. ~alttc) c::J c:::J c::J c:::J c::J 

Fibergtass Reinforced Plastic Coated c::J c:::J c:::J c::J c::J 
None c::J c:::J c:::J c:::J c::J 

Unknown c::J c:::J c:::J c:::J c:::J 
Otner. Please Specify 

i.Pt~ 
. 

Bare Sleet c::J c::J c::J c::J c::J I-a# bf •""'1VOJ Ga1van1z.ecs Sleef c::J c::J c:::J c:::J c::J 
FinetglatJs R~ntorced Plastic c::J c:::J c:::J c::J c::J 

Ca11iocuca11y Protected c::J c:::J c::J c::J c::J 
Unknown c::J c:::J c::J c::J c::J 

O!her. Pt ease Specify 

8. SUblt.nc9 Currently ot Last Slated c:::J c:::J c::J 
I 

c:::J c::J in GN•test Quantity by Volume 
a. Emp1y I 

b.Peln!leum 
(M.nt all tMf •llPl'l<ZIJ 

Diesel c::J c:::J I c:::J c::J c::J 
Kerosene c:::J c::J I c::J c::J c::J ' G:\SOi1n*· ! 111c1ua1ng alcohol blendsl c:::J c:::J ; c:::J c::J c::J 
Used Oii CJ 

~---1 
c:::J c:::J [==:J 

OU"ler. Please Spec1ly -c. H..-Substance c::J c::J : c::J c:::J c::J 
' PICH~"'" 1no1ca1c: Name ot Pnnc1oal· CEACLA Substanc1~ ····---· :-..=-== i -~:~=~.I -----on 

Chemical AOstract Service (CAS) No ·---·-· . 
Mark box C! 11 tc1nk. store~ a m1xtureof sub5tances c:::J c:::J ; c:::J ' L.:J c::J 

d. Untl:nown c:::J c:::J I c:::J c:::J c::J 
9, Addlllonaa lnfonnallon (tor tantcs permanenlly I 

I taker ou1 ol service) . 
.a. Est1mn10od date last t1sea 1n10. yr1 I 

I I 
-

b. Estimated Quant1tv of substance rema1n1ng (gal ) 
c. Marw. box G111 Tank wA:c; hlled with inert materra1 1--·---: 

fe g .. sana. concrctc1 c:::J c:::J i c:::J ' c::i c::J I . EPA Fomt 1530 I t~ !:I 1\191 ~"" 

[Appendix 11 
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Ownw _I,..,.,._ 11----- Loc:dOn C'""" Sec*rl UI----- "-No· ~.of--"-
°,'' , VII. CERTIFICATION OF COMPLIANCE tCOl\o1?tEfE FOR illl Nl;W TANKS AT THIS LOCATIONJ·, . ' . 

10. I 1 
r ......... _ llllllYI: 

0 The---..-byll!e-~--.· 
0 The--- cortifledot-bythe 01-.1lli1Q-.· 
0 The ______ byareo-ed.POI---. 

0 The _.t'?'qtian Ma been '"80ected and WW&d by the i114A111•1U11Q a;ency. 

0 All -W liatecl en t11e-.r's - - - - cunpleted. 
0 Anotnermemocs-.-aa-bytne _unq _. --ty: 

t t. R-Oetectian I ..... al tnol ac>lllYI: 

0 - - QIUQino. 

0 T- 11g11tness ._ - """"""' contnlls. 

0Au---· 
0 VaQOt mol•IOlalCJ. 

D a.ounc1----· 
0 lnterstJhal """"""*19 w.llWI a...,_ -

0 lnterst1tsat mon•to • tg Wlnwt seconcs. , cautaw" vent. 

0 Autamaac: - - aeteclOls. 
0 lJne l1glltness lntlnO. 

0 ---by the-111119-. -specty· 

t2 eoo-Pmt-111..,.· -• 

0 As soechen '"' coated steet 1..-s w.in ca1hOdlC protecnon 

0 As soecihed tor coated steet OtQ1n9 wttn camocx orctec:ttc>n 

0 Anotner me1nod auowea by tne imUhh1NH11ing agency PteaY soecsty 

1 3 I nave ttnanCUll tesoonsabllatv in accorcsance wun Subolw1 I Pfease soecdy -
14 OATH I ceJt1tv lhru lhe 1nfOl'mauon concernmq 1nstaltRhon provt<Sed in nern 10 is true to ltie beSt of my bettef ancs knOwiedge. 

lnstalet' - Date 

Pos1uon 

Comoany 

(PA FQffll /._JU I •'I Ml"lt 

(All!Mftdlx IJ 
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UST TECHNICAL STANDARDS 

Appmdlx n-List of Agem:ieo 
Daaipated To Receive Notifications 

Alabama (EPA Fann}. Alabama Department 
of Environmental Management. Ground 
Water Section/Water Division. 1751 
Congressman W.L. Olckinaon Drive. 
Montgomery. Alabame 36130. ZOS/:!1'1-7823 

·AJaaka (EPA Fann}, Department of 
Environmental Conservation. Box 0. 
Juneau. Ala1ka 99811-1600. 910/465-2853 

American Samoa (EPA FormJ, Exocuttve 
Secetary, Environmmtal Quality 
Commission. Office of the Govemar. 
American Samoan Government. Pago Pqo. 
American Samoa 96799: Attention: UST 
Notification 

Arizona (EPA FonnJ, Allention: UST 
Coordlnator. Arizona Department of 
Environmental Quality, Environmental 
Health Services. 2005 N. Central. Pholllix. 
Arizona 85004 

Arlcan.sa1 (EPA Form~ Arkansa1 Department 
of Pollution Control and Ecology, P.O. Box 
9583. Little Rocle. Arlcanoaa 12219, 501/582-
7444 

Callfomia (Stet• Form~ El<ecutive Dlnlctor. 
State Water Resourcn Control Board. P.O. 
Box 100. Sacramento. California 9S80L 916/ 
445-1533 

Colorado (EPA FonnJ, Section Clliaf, 
Colorado Department of Health. Waite 
Management Dlvialon. Underground Tank 
Progrom. 4210 East 11th Avenue. Denver, 
Coloredo 80220. 303/321M333 

Connecticut (Stele FonnJ, Hazordoua 
Maieriala Management Unit. Department of 
Environmental Protection. Stele Office 
Buildlna. 185 Capitol Avenue. Hartford. 
Comiec:ticut 06106 

Oelawme (Slate FormJ, Dlviaion of Air and 
Wait• Management. Department of 

· Natural Reaourcea and Environmental 
Confrui. P.O. Box. 1401. as Klnp Highway. 
Dover, Deiaworo 19903. 302/7%8-6409 

Diatrict of Columbia (EPA Fonn~ Attention: 
UST Notification Form. Department of 
Comumer end Regulatory Affairs. 
Pesticides and Hazardous Waste 
Management Branch. Room 114. 5010 
Overlook. Avenue SW., Washington. DC 
20032 

Florida (State FonnJ. Florida Department of 
Environmental Regulation. Solid Waite 
Section. Twin Towen Office Building. zooo 
Blair Slone Road. Tallahassee, Florida 
32399. 004/467-4398 

Georgia (EPA Formj, Georgia Department of 
Natural Resources. &lvtranmental 
Protection Division. Underground Storage 
Tank Program. 3420 Norman Berry Drive. 
7th Floor. Hapeville. Georgia 30354. 404/ 
656-7404 

Guam {State Form J, Administrator. Guam 
Environmental Protection Agency, P.O. Box 
2999. Agans. Guam 96910. Ovenea1 
Operator (Commercial call 648-8863) 

Hawaii (EPA FormJ, Admini1tntor. 
Huonlous Wute l'ro8fUL 616 
HalekauwiU..Street. Honolulu. Howoil 
961113. 8118/~ 

ldebo (EPA Form!, U~ Siarage 
Tank Coordinator. Water Qualltv Bureau. 
Division of Environmental Quality, Idaho 
Departm111t of Health end Weifore. 4liO W. 
Slate Slreot. Boise. Idaho 831211. 2081334-
4251 

Illinois (EPA Form!. Underground Storage 
Tank Coordina1or. Division of Fire 
Provmlion. Ofllco of Stele Flre Manha!. 
3150 Exac:ulivo Park Drive. Sprin8fjeld. 
lllinoi1~ 

Indiana (EPA Form~ Undergrounri Slorqe 
Tank Progrom. Ofllco ofEnvirr.amental 
Re1ponae. Indiana Department of 
Environmental Menagement. 105 South 
Mertdlan Slreot. lndlanapolla. lndlana 
411225 

lowo (Slate Formi llST Coordinator. lnw• 
Deparment of Natmal a-Henry A. 
Wallace Balldlq. 000 East Grand. Dea 
Mom... low• SOZlll. 512/281-3131. 

Kanoa (EPA Form~.X- Department of 
Health and Environment. Forbn Field. 
Building 740. Topel<•. Kanan 6611211. <n.3/ 
296-15~ 

Kmttucky (Slate Formj, Department of 
Environmental Protection. Hazardous 
WHte Brencb. Fort Boona Plazo. Building 
"%. 18 Reilly Road. Frankfort. Kentucky 
40601. 501/5114-8718 

Lauili&Dll (Slate FormJ, Secretary. Lauilielul 
Dapariment of Envtronmentel Quality, P.O. 
Box 44068. Baton Rouge. Louisiana 7080f. 
501/34Z-1285 

Maine [Slate Form~ AUention: Underground 
Tanks Progrom. Bure•u of OU and 
Hazanioua Material ConaoL Department of 
Environmental Protectton. State H
Slation 17, AU8Dlta. Maina 04333 

Mllrylend (EPA FormJ. Science ond Health 
Advioory Group. Office of Environmental 
Programs. 20t Weal Preston SlreoL 
Baltimare. Maryland= 

Muacbuaetll (EPA Form!, UST Ret!i1try. 
Depenmmt of Public Safety, 1010 
Commonwealth Avenue. Boston. 
Mauachuaelll 02215. 617 / 51l&-4SOO 

~Uchi~an (EPA Form), Michigan Oepanmen1 
of State Police. Fire Marshal Division. 
General Office Buildins, 7150 Herris Drive. 
Lansins, Mlchi8en 481113 

Minneoota (Slale Formj. Underground 
Slorage Tank Program. Divioion of Solid 
and Hazardou. Wastes. Minnesota 
Pollution Control Agency. 520 West 
L.alayelte Road. SI. Paul. MiMesota 55155 

Mia•i•1ippi (State Fanni. Department of 
Natural Re10un:ee. Bureau of Pollution 
ControL Underground Stora~e Tank 
Section. P.O. Box 10385. laclaton. 
Miuia1ippi 39209. 601/961-5171 

Miaaouri (EPA Form), UST Coordinator, 
Miasouri Department of Natural Resourcc:s, 

161 :2881 

P.O. Box 1711. Jeff....,n Cltv. Miuouri 
llSlOZ.314/751-7428 

Montono (EPA Form). Solid and Hazardoua 
Wula Burua. Deporm>ent of Heel th and 
Environmontal Science. Capwell Bldi!
Room.~. Hoiena. Montana ~96211 

Nebruka (EPA Form!, Nebra1ka Sla111 Fire 
MerlbaL P.O. Box 114877, Lincoln. Nebraska 
68!509-4877,402/471-e485 

Nevada (EPA Form~ Altentlon: UST 
Coordinator. Divtlion of Environmental 
Protection. Department of Conservation 
end Natural.Raaawcn. Capitol Complex 
20t&FollSlreoL CanonClty, Nevada 
69710. 800/Wz.-OllDll. Ext. 461D. 702/8115-
Wll "· 

New Hampabim (EPA Fonni NH Dept. of 
Environmentai Servica. Water Supply and 
Pollution Control Civilian. Hazen Drive. 
P.O. Box 9S. Concord. New Hamp1bire 
03301. Attention: UST Re@iltra.tiOn 

New jeney (Slate FormJ; Underground 
Storage Tank Coordlnator. Depanment ol 
Environm111tal Protection. Dlvilion al 
W•ter.Reoourcoa (CN--029~ Tmiton. New 
Janey 08llZ&. 609/292-0424 

New Mexico (EPA Form), New MexJco 
En\1.ronmentaJ improvement Division. 
Gtoundwater/Huardous Waste Buruu. 
P.O. Box 968. Sente Fe. New Mexico 37504. 
505/1127-2933 

New York (EPA Form). Bull< Storage Section. 
Division of Water, Department of 
Environmental Conservation. so Wolr 
Rood. Room 3211. Albany, New York 1Z23:l-
0001. 518/451-4351 

North Carolina (EPA Formj, Divilion of 
Environmt1nta.I Management. Grawtd· 
Water Operations Branch. Department of 
Naturai RUC1urcea and Community 
Development. P.O. Box 27887. Raleigh. 
North Carolina 2:611. 919/733-o'.I= 

North Dakota (Slate Form). Division of 
Hazardous Management and Special 
Studin. North Dakota Department of 
Health. Box 55ZO. Bismarck. North Dakota 
585112 5520 

Northern Mariana Islands {EPA Form), Chief, 
Division of Environmental Quality, P.O. 
Box 1304. Commonwealth. of North.em 
Mariana Islanda. Saipan. CM 96950- Cable 
Address: Gov. NMI Saipan. Oveneaa 
Operator: 6984 

Ohio (Slate Fonnt. State Fire Manhal's 
0£fice. Department of Commerce. 689S E. 
Main Street. Reynoldsburg, Ohio 4306& 
State ~otline: 800/282-1927 

Oklahoma (EPA Fanni. UndergroWld Storage 
Tank Progn1m, Oklahoma Corporation 
Comm .. Jim Thorpe Building, Oklahoms 
City, Oklahoma 73105 

Oregon (Slate Formj, Underground StoraiJe 
Tank Program. Hazardous and Solid WastfJ 
Divi1ion. Department of Environmental 
Quality, 611 S.W. Sixth Avenue. Portland. 
01'111!0n 98204, 503/Z29-S788 

[Appendix II] 
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Pennaylnnlll (EPA Form~ PA Department of 
Enviro-tal R..._ Bmeau of Water 
Quality~ G<aam.Water UalL 
9th Floor Fulton Jlnildlq P.O. Bax 2lltl1. 
~Pmmaylvaala 111211 

Puorto Rico (EPA Farm~ Dlncmr. Water 
Quality ContlOI Area. -t.al 
Quality Boanl. Common-' th of PullltO 
Rico. 5alll1lrce. PullltO Rico. 81111/ru,..qn,'1 

Rhode lalaad (EPA Form~ usr llePllatlon. 
ilepartmtmt of Envinmmct.al 
Manulllnent.83Pul<Strnt.Pruvidmu:e. 
Rhadti lalaad 02903. 401/2"-mt 

South Calolina (Stata Form~ Glouod-Water 
ProtaGtiOD Dlviaion. South Calolina 
Deiwmam of Health lllri-t.al 
ContlOL 2111JO·Bull Street. Cohgnhta. Smth 
Calollna Z9ZDI; 803/7l51MZ13 

South Dallata (EPA Form~ Ofllm of Water 
Quality, ileparlmont of Water ond Natural 
R- Joa Fou Buildiftl, Plona. Smth 
Dakota 57S01. 

T-(EPAForm). T
D_. of Health lllri-.U. 
Dlvmoo of S~ Unclet8ioand 
Storqe Tank Sectlan. 1!!0 Ninth A
Narth. Nulmllo. Ten•-n 37219-64CK. 
615/741-

Texas (EPA Farml. Underground Starap 
Tank Prowram. Texu Water Co-iAiao. 
P.O. Box 13087. AuaUD. Texu 78711 

Utah (EPA Form). Divtoian of Emrilvrmeat.al 
Health. P.O. 8ox 4&SOO. Salt I.aka City, 
Utah 64145-<ISOll 

V ormant (Stata Farm). Undergraund Storage 
Tank Program. Vermont AJi.C/Wuta 
Management Division.. State Office 
Buildiftl, Montpelier, Vermont 0580Z. llOZ/ 
llZll-33U8 

Vlli!iala (EPA Form). Virginia Water ContlOI 
Board. P.O. Box 11143. Richmond. V"IJ'liala 
z:iz:io-1143. 804/257-IJllll5 

Viqin illanda (EPA Formt, 21JSffi 
Coonililatar. Division of Natural~ 
M-t. 14FBllildlq111, Watmpt 
Hamn. Chri1ttene1e1d SL Croix. Vlrgin 
Wands OOS2ll 

Wuhlnstaa (Stata FormL Undaqroand 
Storage Tank Notlflcatlan. Solid lllri 
Haarda!ul w- Program. ilepartm .. 1 of 
E<aloa, MIS PV-11. Olympia. Wllalliqtmt 
~t. 21111/~8 

Wnt V"11iala (EPA Formt. Attmdan: UST 
Natillcadan. Solid and Hazardou Wuto. 
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FEDERAL REGULATIONS 

Cround Watar Bnmch. Weat Vlrsiala 
Department of Na111nll R-1201 
c ....... tinu Slrfft. Chulastan. West 
Vtrwlnia 253'lt 

Wlo=tilin (Stall Farmt. Bureau of PetlOleum 
IDll""'llan. P.O. Box 79119. Madison. 
Wisc:omm 537111. 81111/2811-7605 

Wya1Din3 (EPA Form I, Water Quality 
Dlvi1ion. Department of Envtronmental 
Quality, Herschlor Buildiftl, 4th Floor West. 
122 West ~th Slrfft. Chaysruur. Wyoming 
62002. 3'11/'177-7'1'61. 

AP!*lliix m-&talemml for Shipping 
Tlckata and illvaices 

Now-A Federal law (the Resource 
CoDHt'Yatton ond RacQvery Act IRCRA). aa 
•mended (Pub. L. -1611 requires ownen of 
cartaln undergraund atorage lanlr.a to notify 
dnisnated Stai. or local agencies by May a. 
19811. of the existence of their tanka. 
Notillcad°"" fnr t.anka brousht into use after 
May a. 19811. 111111t be owla within 30 dsya. 
Consult EPA'• iqulationo. ... ued on 
Nawmbllr S. 19115 (40 CFR Part ZBOJ to 
determine ii you an affected by thil law. 
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Attachment C 
Agenda Item M 
1-19-90 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING ) 
OAR Chapter 340, ) STATEMENT OF NEED FOR RULES 
Division 150 ) 

Statutory Authority 

• ORS 466.705 through ORS 466.835 and ORS 466.895 through ORS 466.995 
authorizes rule adoption for the purpose of regulating underground storage 
tanks. Specifically, Section 466.745 authorizes the Commission to adopt 
rules governing the standards for the installation of underground storage 
tanks, reporting of releases, permit requirements, requirements for 
maintaining records, procedures for distributors of regulated substances and 
sellers of underground storage tanks, decommissioning of underground storage 
tanks, procedures by which an owner or perrnittee may demonstrate financial 
responsibility, requirements for taking corrective action, civil penalties, 
and criminal penalties. 

Section 466.720 authorizes the Commission and the Department to perform or 
cause to be performed any act necessary to obtain authorization of a state 
program for regulation of underground storage tanks under the provisions of 
Section 9004 of the Federal Resource Conservation and Recovery Act. 

Section 466.745 authorized the Commission to adopt rules establishing more 
stringent underground storage tank rules to protect specific waters of the 
state. 

Section 466.730 allows the Commission to authorize the Department to enter 
into an agreement with an agency of the state or a local unit of government 
to administer all or part of the underground storage tank program. 

Need for the Rules 

The proposed rule modifications are needed to carry out the authority given 
to the Commission to adopt rules for regulation of Underground storage tanks 
and to obtain federal authorization of the state underground storage tank 
program. 

C-1 



Principal Documents Relied Upon 

Oregon Revised Statutes, ORS 466.705 through 466.835, 466.895 and 466.995. 

40 CFR 280; 50 FR 28742, July 15, 1985; Amended by 50 FR 46612, November 8, 
1985; Corrected by 51 FR 13497, April 21, 1986; Revised by 53 FR 37194, 
September 23, 1988, Effective December 22, 1988; Amended by 53 FR 43370, 
October 26, 1988; Corrected by 53 F;R 51274, December 21, 1988; Amended by 54 
FR 5452, February 3, 1989; Amended by 54 FR 47077, November 9, 1989. 

The Comprehensive Environmental Response, Compensation and Liability Act of 
1980. 

Superfund Amendments and Reauthorization Act of 1986. 

Fiscal and Economic Impact 

Fiscal Impact 

There should not be any new or additional fiscal impact resulting from the 
proposed rule modifications including the adoption of the federal 
underground storage tank regulations. This is because the federal technical 
standards became effective on December 23, 1988 and the financial 
responsibility regulations became effective on January 24, 1989 

Small Business Impact 

The department has currently issued permits to 19,000 tanks. The majority 
of businesses owning and operating underground storage tank are classified 
as small businesses. The federal underground storage tank technical 
standards and financial responsibility regulations are having a significant 
impact on small businesses. Department records show that approximately 900 
facilities have removed their tanks since the federal UST program was first 
adopted in 1986. Most of these facilities do not retail motor fuel. It is 
likely additional facilities will remove their tanks as tank owners become 
aware of technical and financial responsibility requirements. 

Since the owners and operators of underground storage tanks are required to 
comply with federal regulations, the Department does not believe that state 
authorization will have any additional impact on Oregon businesses. 

The proposed rules are more stringent in a number of areas. The increased 
record keeping, notification and reporting requirements can be carried out 
at minimal cost. The increased technical requirements will add costs to 
each UST system. All UST owners and operators must demonstrate financial 
responsibility by October 26, 1990. Financial responsibility will likely be 
provided by a risk pool or insurance. The risk organization will require 
UST upgrading or replacement to qualify for coverage at the lowest premium. 
Upgrading a service station with three USTs will cost approximately $40,000 
while replacement of the USTs would cost approximately $100,000. Insurance 

·c-2 



for the typical service station is estimated to cost $3,000 to $10,000 per 
year. The increased requirements required by these rules will be needed to 
qualify for financial responsibility coverage and will be offset by reduced 
cost of the financial responsibility coverage . 

. The rules require distributors to spend time to determine and maintain 
records of the size of each tank into which they deposit a regulated 
substance. Each delivery person regularly monitors the tank size and tank 
contents to prevent overfilling the tank. In addition to this normal 
practice, the proposed rule requires recording the measurements and the size 
of the tank. The costs should be minimal. 

The owner and operator of USTs would face additional costs where a local 
unit of government obtains more stringent UST requirements to protect a 
ground water resource. This financial impact would not occur until the 
Commission acts on a petition by adopting these more stringent rules. 

1/2/90 
NEED119.UST 
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Oregon Department of Environmental Quality 

Attachment D 
Agenda Item M 
1-19-90 EQC Meeting 

A CHANCE TO COMMENT ON ... 
Modification to Underground Storage Tank Interim Rules 

WHO IS Persons who own or are in control of underground storage tanks 
AFFECTED: used to store regulated substances. Persons affected may be 

tank owners or operators or owners of land in which the tanks 
are located and commercial lending institutions who make loans 
to these persons. Underground storage tanks are found at 
gasoline stations, marinas, automobile dealershi~s, nurseries, 
commercial fleets, manufacturing firms, and farming operations. 
Federal facilities, state agencies, school districts, port 
districts, and local governments are also included within this 
regulatory program. 

BACKGROUND: Subtitle I, of the Hazardous and Solid Waste Amendments of 1984 
to the Resource conservation and Recovery Act, authorized the 
implementation of a federal UST program. Congress intended 
that this program be run by state or local governments with 
minimum federal involvement. The U.S. Environmental Protection 
Agency (USEPA) adopted UST regulations in 1988 requiring owners 
and operators of USTs to meet new technical and financial 
responsibility requirements. The 1985 and 1987 legislature 
gave the Department authority over underground storage tank to 
include all elements of the federal program and certain 
additional state reguirements. The Environmental Quality 
Commission adopted interim UST rules in 1988. 

WHAT IS The purposes of these modifications to the rules are: 
PROPOSED: 

1. To include all portions of the federal UST regulations, 
including technical and financial responsibility requirements 
so that the De~artment may receive program approval to 
regulate USTs in lieu of federal regulation. 

2. To allow the Department to delegate all or a portion of the 
UST program administration to state agencies and local 
government. 

3. To allow a local unit of government to petition the 
Commission for more stringent UST requirements to protect an 
underground water resource. 

WHAT ARE THE All federal UST regulations are adopted as state UST rules 
HIGHLIGHTS: including technical and financial responsibility requirements. 

The proposed rules are more stringent in the following areas. 

*Notification required for field constructed tanks. 
* Installing an unprotected UST in a noncorrosive environment 

must approved by the Department. 
* Test stations are required on USTs with cathodic protection. 
*Cathodic protection on bare steel tanks by December 22, 1998. 
* All groundwater leak detection systems must be approved by 

the Department. 

FOR FURTHER INFORMA TJON: 
811S.W.6th Avenue 
Portland, OR 97204 

D-1 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-600-452-4011. 
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* Require daily or continuous monitoring on groundwater or 
vapor monitoring systems. 

* Site assessmen~ is required on all UST decommissionings. 
* 3 working day· notice oefore decommissioning site work is 

started. 
*Decommissioning records must be maintained for 10 years. 

Additional Changes to the Rules: 

* Local unit of government may petition for more stringent UST 
requirements. 

* Department may delegate program administration to a state 
agency or local government. 

* Reguire sellers and distributors of regulated substances to 
maintain a written record of the maximum capacity of each UST 
into which they deposit product. 

HOW TO COMMENT: Public Hearings Schedule 

Pendleton 
April 3, 1990 

Bend 
April 2, 1990 
4:00 P.M. 4:00 P.M. 
Cascade Natural Gas 
334 N.E. Hawthorne 
Bend, Oregon 

Blue Mountain Community College 
Room Pl2, Pioneer Hall 
2411 N.W. Garden 
Pendleton, Oregon 

Portland 
April 5, 1990 
4:00 P.M. 

Eugene 
April 6, 1990 
4:00 P.M. 

DEQ Headquarters 
Fourth Floor 

Lane Community College 
Room 308 The Forum 
4000 E. 30th Avenue 
Eugene, Oregon 

811 S.W. Sixth Ave. 
Portland, Oregon 

A Department staff member will be appointed to preside over 
and conduct the hearings. Written comments should be sent 
to: 

Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

The comment period will end April 30, 1990. All comments 
should be received at the Department by 5:00 P.M. 

For more information or copies of the proposed rules, 
contact Larry Frost at (502) 229-5769 or toll-free at 
1-800-452-4011 

WHAT IS THE After public testimony has been received and evaluated, the 
NEXT STEP: proposed rules will be revised as appropriate and presented to 

the Environmental Quality Commission in May 1990. The 
Commission may adopt the Department's recommendation, amend the 
Department's recommendation, or take no action. 
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Attachment E 
Agenda Item M 
1-19-90 EQC Meeting 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF MODIFYING ) 
OAR Chapter 340, . ) LAND USE CONSISTENCY 
Division 150 ) 

The proposed rule modifications appears to affect land use and to be 
consistent with the Statewide Planning Goals. 

With regard to Goal 6, the proposed rule is consistent with the goal to 
maintain and improve the quality of the air, water, and land resources of 
the state. Permit requirements, standards regarding the installation of 
tanks, reporting of releases, requirements for maintaining records, 
decommission of tanks, procedures by which an owner or permittee may 
demonstrate financial responsibility, and requirements for taking corrective 
action are consistent with the goal to maintain and improve air, land, and 
water resources. Limitations on the distribution of regulated substances to 
permitted tanks, and requirements to ensure that permit information is 
distributed by distributors of regulated substances and sellers of tanks are 
also consistent with Goal 6. The rules does not appear to conflict with 
other goals. 

Public comment on any land use issue involved is welcome and may be 
submitted in the same fashion as indicated for testimony in this notice. 

It is requested that local, state, and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use with Statewide Planning Goals within their expertise and jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any appropriate conflicts 
brought to our attention by local, state or federal authorities. 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

GOVEORNOR 

DEQ-46 

\I 
REQUEST FOR EQC ACTION 

I\ 

Meeting Date: January 19. 1990 
Agenda Item: N 

Division: HSW 
Section: UST 

SUBJECT: 

Oil Contaminated Soil Cleanup Contractors: Authorization for 
Hearing on Amendments to Registration and Licensing 
Requirements for Underground Storage Tank Service providers 
and supervisors to Add Certification and Licensing for 
remedial action and cleanup Service providers and 
Supervisors. 

PURPOSE: 

To improve and regulate the quality of remedial action and 
cleanup work performed on releases from underground storage 
and heating oil tanks. This rule applies to sites involving 
soil contamination where Department of Environmental Quality 
(Department) oversight is minimal and does not apply to 
contaminated groundwater sites which receive extensive 
Department oversight of work performed. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 
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~X~ Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 

~- Exception to Rule 
~- Informational Report 
~- Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment ~ 
Attachment _g_ 
Attachment _.!L 
Attachment _lL 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Prior to the 1989 Legislative session neither the federal nor 
state underground tank program regulated heating oil tanks. 
HB 3456 was -introduced in the 1989 Legislature at the request 
of the Heating Oil Institute of Oregon. The heating oil 
industry proposed to tax itself to provide funds for 
corrective actions involving the release of heating oil. In 
addition, the industry requested that contractors providing 
cleanup services at sites having soil contaminated with 
heating oil be regulated. The Legislature included authority 
for the Department to license companies doing work at sites 
with underground storage tanks holding other petroleum 
products. The Department is requesting authorization to 
hold public hearings on a registration and licensing program 
for contractors and a certification program for supervisors 
performing soil cleanup involving underground storage tanks 
and heating oil tanks. 

AUTHORITY/NEED FOR ACTION: 

_lL Required by statute: ORS 466.705 - 466.995 Attachment _A__ 
Enactment Date: As Amended by HB 3456 and enacted on 

July 4. 1989. 
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statutory Authority: 
Pursuant to Rule: 
PUrsuant to Federal Law/Rule: 

Other: 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Heating oil tank owners, underground storage tank owners, 
service providers and supervisors will be affected by the 
rules. The proposed program will affect contractors 
performing soil cleanup work at sites with underground 
storage tanks holding oil and at sites with any tanks holding 
heating oil. The heating oil industry believes that 
regulating remedial action and cleanup supervisors and 
service providers will improve the quality of service 
provided and provide accountability to the public. In 
addition, licensed supervisors and service providers would 
be required to follow cleanup regulations necessary for 
remediating and protecting the environment. Without imposing 
certification and licensing procedures it would be more 
difficult to insure adequate cleanup at sites currently 
considered low priority for extensive Department oversight on 
the work performed. 
The certification and licensing provisions apply only to soil 
contamination caused by released oil and does not apply to 
groundwater remediation. 
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PROGRAM CONSIDERATIONS: 

< ,. • ., 

1. Licensing: The legislative intent is for the program to 
be self supporting. The Department recommends the fee for 
examination and license be set at $25 each. The projected 
expenses of implementing and administering the program 
require a $25 fee for examination and licensing of 
supervisors and a $100 licensing fee for service providers to 
become self supporting. The current program of certifying 
and licensing service providers and supervisors of 
underground storage installers and decommissioners also has a 
$25 examination and license fee for supervisors and a $100 
licensing fee for service providers, The remedial action and 
cleanup certification and licensing program will be 
administrated under the existing licensing program for 
underground storage tank installers and decommissioners. 
Having the same fees for all tank service providers will be 
more equitable to the public and make the program less 
complex to administer. 

2. Program Management: The organizational management of this 
program has been modified. As this is a remedial action and 
cleanup oriented program it would normally be the 
responsibility of the Leaking Underground storage Tank 
(LUST) section within the Environmental Cleanup Division. 
Since the Underground Storage Tank section within the 
Hazardous and Solid waste Division already has an operating 
program to license tank service providers and supervisors 
doing installation, removal and testing work, the 
responsibility for implementing the certification and 
licensing of remedial action and cleanup supervisors was 
given to the Underground storage Tank section within the HSW 
Division. 

3. Under 340-160-150 J.1l the Department will be allowed to 
charge $10 to replace an issued license. , The $10 fee is the 
estimated cost to issue a replacement license to a supervisor 
or service provider. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

There are no alternatives for dealing with the provisions of 
HB 3456 other than not to proceed with rules at this time. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the Environmental Quality 
Commission (Commission) authorize public hearings on the 
proposed rules for licensing remedial action and cleanup 
service at sites containing soil contaminated by oil from 
underground storage tanks and heating oil tanks. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rules implement the statutory provisions and the 
legislative intent of HB 3456 by improving and regulating the 
quality of remedial action and cleanup services performed on 
certain releases involving only soil contamination from 
underground storage tanks and heating oil tanks. 

ISSUES FOR COMMISSION TO RESOLVE: 

The policy issue for the Commission to resolve is the 
need of implementing and enforcing regulations requiring 
remedial action and cleanup service providers and 
supervisors to be certified and licensed to provide 
services in the State of Oregon. 
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assessments. Therefore it becomes important to the 
entire underground storage tank program that remedial 
action service providers and supervisors be certified, 
licensed and regulated to provide consistent and 
reliable service for underground storage tanks. 

The Department recommends the Environmental Quality 
Commission (Commission) authorize public hearings on the 
proposed rules for licensing remedial action and cleanup 
service at sites containing soil contaminated by oil from 
underground storage tanks and heating oil tanks. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rules implement the statutory provisions and the 
legislative intent of HB 3456 by improving and regulating the 
quality of remedial action and cleanup services performed on 
certain releases involving only soil contamination from 
underground storage tanks and heating oil tanks. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. The policy issue for the Commission to resolve is 
the need to implement and enforce regulations requiring 
remedial action and cleanup service providers and 
supervisors to be certified and licensed to provide 
services in the State of Oregon. 

2. Should the program proposed by the Department be 
implemented? 



Meeting Date: January 19, 1990 
Agenda Item: N 
Page 7 

INTENDED FOLLOW UP ACTIONS: 

Public hearings schedu!ed for April 1990. 

Final rule adoption scheduled for May, 1990. 

First exam for remedial action and cleanup superi.risors to be 
held in July 1990. 

Remedial action service providers and certified supervisors 
licensed by September 1990. 

Approved: 

Section: 

Report Prepared By: Dennis R. Thomason 

Phone: 229-5153 

Date Prepared: December 9, 1989 

(Author: Dennis R. Thomason) 
(File EQC/190) 
(December 29, 1989) 
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up to the full amount of the claim by filing a dc1nand for a hearing \\"ilh the commission. The demand 

shall identify the name and address of the claimant, the date proof of the remedial action costs \\'as 

filed an<l the date of the determination paying the clairn, "1 full or in part, or rejecting the claim. 

The demand for a hearing must be riled wit.hin 30 days of the determination paying the claim, in full 

or in part, or rejecting the claim. 

SECTION 36. (!) If timely demand for a hearing is filed, the commission shall hold a hearing 

on the order as pro,·iclcd by ORS 183.310 t.o 183.550. (n the absence of a timely demand for a hearing, 

no person shall be entitled to judicial review of the determination. 

(2) After the hearing, the colTUTiission shall enter a final order vacating, modifying or affirming 

the determination. 

SECTION 37. A person aggrieved by an order of the commission which has been the subject 

of a timely application for hearing before the corrunission shall be entitled to judicial revie\V of the 

order under ORS 183.310 to 183.550. 

SECTION 38. Not\\·ithstanding any other provision of sections 1 to-40 of this Act, the corrunis

.sinn has no obligation _lo· pay any clairr1s for remedial action costs if the moneys in the account are 

insufficient to pay all of the claims for remedial action costs for v.·hich forms of written proof have 

been filed, but which have not yet been determined, paid or rej~cted. The conunission may adopt 

rules providing for the partial payment of claims for remedial action costs whenever the moneys 

within the account are? insufficient. 

SECTION 39. The Oil Heat Commission shall adopt rules to carry out the provisions of sections 

to 40 of this Act. T-hc rules shall include but need not be limited to: 

(1) Procedures for processing remedial action claims that assure spt•edy processing and payment 

of claims by thr. co1nmission. 

(2) Prot·l•dure_s for dt•termining the cornrnission's level of invulvt•menl in responding to a rC'!case 

in coordination with the. Dt?partmcnt of Environmental Qualil.y and in co1npliancc wil h applicable 

depc.1rlmcnl rules. 

SECTION 40~ (1) Violation of any provision of sections 1 to 40 of this Act is punishablC, upon 

conviction, by a fine of not more than 5500 or by imprisonment in the county jail for not more than 

90 days, or both. 

(2) District and justice courts shall have concurrent jurisdiction with circuit courts in all pros

ecutions under sections 1 to 40 of this Act. 

SECTION 41. ORS 466.705 is amended to read: 

466.705. As used in ORS 466.705 to 466.835 and 466.895: 

(l} "Corrective action" means remedial action taken lo protect t.hc present or future public 

hPalth, safety, welf<irc or the environment from a release of a rcgulalcd substance. "Corrective 

actiun" includes but is not limited lo: 

(a) The prevention, elimination, re1noval, abatement, control, rninimization, invr.stigation, as

sessment, evaluation or monitoring of a hazard or potential hazard or threat, including migration 

of a regulated sube;tancr.; or 

(b) 'frunsporl<ttion, storag:c, treatment or disposal of a regulated substance or contaminated 

material from a site. 

(2) "Decommission" means to remove from operation an underground storage tank, including 

temporary or permanent removal from operation, abandonment in place or removal from the ground. 

(3) "Fee" rneans a fi.xcd charge or service charge. 
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(4) "Guarantor" means any person olher than the permit-tee who by guaranty, insurance, letter 

of credit or other acceptable device, provides financial responsibility for an underground storage 

tank as required under ORS 466.815. 

4 (5) .. Heating oil tank" has the meaning given that term in section 1 of this 1989 Act. 

5 [(5)] (6) "lnvestigation" means monitoring, surveying, testing or al.her information gathering. 

6 [(6JJ (7) "Local unit of government'1 means a city, county, special service district, metropolitan 

7 service district created under ORS chapter 268 or a political subdivision of the state. 

8 [(7J) (8) "Oil" means gasoline, crude oil, fuel oil, diesel oil, lubricating oiJ, sludge, oil refuse and 

9 any other ·petroleum related product or fraction thereof that is liquid at a temperature of 60 degrees 

10 Fahrenheit and a pressure of 14. 7 pounds per square inch absolute. 

11 [{8Jl (9) "Owner1
' means the owner of an underground storage tank. 

12 [(9)1 (10) "Permittee" means the owner or a person designated by the owner who is in control 

l3 of or has responsibility for the daily operation or maintenance of an underground storage tank under 

14 a permit issued pursuant to ORS 466.760. 

15 [(JO)} (11) "Person" means an individual, trust, firm, joint stock company, corporation, partner· 

16 ship, joint 1;·enture, consortium, association, state, municipality, conunission, political subdivision of 

17 a stale or any interstate body, any commercial entity and the Federal Government or any agency 

18 of the Federal Government. 

19 ((//JI (12) "Regulated substance" means: 

20 (a) Any substance listed by the United States Environmental Protection Agency in 40 CFR Table 

21 302.4 pursuant .to the Comprehensive Environmental Response, Compensation and Liability Act of 

22 1980 as amended (P.L. 96-510 and P.L. 98-80), but not including any substance regulated as a haz-

23 ardous waste under 40 CFR Part 261 and OAR 340 Division IOI; 

24 (b) Oil; or 

25 (c) Any ol her .substance designated by the commission under ORS. 466.630. 

26 [( 12)1 (13) •lRelease" means the discharge, deposit, injection, dumping, spilling, emitting, leaking 

27 or placing of a regulated substance from an underground storage tank into the air or into or on land 

28 or the .... ·atcrs of the slate, other than as authorized by a permit issued under state or federal law. 

29 {(JJJI (14) "Underground storage tank" means any one or combination of tanks and underground 

30 pipes connected to the tank, used to contain an accumulalion of a regulated substance, and the 

31 volume of \\>'hich, including the volume of the underground pipes connected tu the tank, is 10 percent 

32 or more beneath the surface of the ground. 

33 ((14)[ (15) "Walers of the state" has the meaning given that term in ORS 468.700. 

:H SECTION 42. ORS 466.750 is am~nded to read: 

35 466.750. (1) In order to safeguard the public health, safety and welfare, to protect the state's 

36 natural and biological systems, to protect the public from unlawful underground tank installation 

37 · and rctrolit procedures, (andl to assure the highest degree of leak prevention from underground 

38 storage tanks and to insure the appropriate cleanup of oil spills and releases, the commission 

39 may adopt a program to regulate persons providing underground storage tank installation and re· 

40 muval, rctrolit, testing, (and) inspection and remedial action services. 

41 (2) As part of the program established under subsection (1) of this section, the commis· 

42 sion also may regulate persons who provide remedial action on heating oil tanks covered 
~ 

43 under sections 1 to 40 of this 1989 Act. As used in this section, 0 remedial action'' has the 

44 meaning given that term in section 1 or this 1989 Act. 
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1(2)1 (3) The program established uncier subsection (1) of this section may include a procedure 

to license persons \Vho demonstrate, to the satisfaction of the department, the ability to service 

underground storage tanks and heating oil tanks. 'I'his demonstration of ability may consist of 

written or field examinations. The corrunission may establish different types of licenses for different 

types of demonstrations, including but not limited to: 

(a) Installation, removal, retrofit and inspection of underground storage tanks; 

(b) Tank integrity testing; (and] 

(c) Installation of leak detection systems; (.) 

(d) Cleanup of soil contamination resulting from spills or relea•es oC oil from under

ground storage tanks; and 

(e) Cleanup of soil contamination resulting from the release of heating oil from heating 

oil tanks under sections 1 to 40 of this 1989 Act. 

llJJI (4) The program adopted under subsection (I) of this section may allow the department af

ter opportunity for hearing under the provisions of ORS 183.310 to 183.550, to revoke a license of 

any person offering underground storage_tank or heating oil tank services who commits fraud or 

deceit in obtaining a license qr .who demonstrates negligence or incompetence in performing under

gro.und tank services. 

((4)) (5) The program adopted under subsection (1) of this section shall: 

(a) Provide that no person may offer to perform or perform services for which a license is re

quired Under the program without such license. 

(b) Establish a schedule of fees for licensing under the program~ The fees shall be in an amount 

sufficient to cover the costs of the department in administering the program. 

((5JI (6) The following persons shall apply for an underground storage tank permit from the de· 

part.mcnt: 

(a) An owner of an underground storage tank currently in operation; 

(b) An ov.·ner of an undergr.ound storage tank taken out of operation between January 1, 1974, 

and the operative date of this section; and 

(c) An owner of an underground storage tank that was taken out of operation before January 

1, 1974, but that still contains a regulated substance. 

SECTION 43. ORS 466. 760 is amended to read: 

466.760. (1) No person shall install, bring into operation, operate or deconunission an under· 

ground storage tank without first obtaining a permit from the department. 

(2) No person shall deposit a regulated substance into an underground storage tank unless the 

tank is operating under a permit issued by the department. 

{3) Any person who assumes ownership of an underground storage lank from a previous 

permittce must complete and return to the department an application for a new permit before the 

person begins operation of the underground storage tank under the new ownership. 

(4) Any person who deposits a regulated substance into an underground storage tank or sells 

an underground storage tank shall notify the owner or operator of the tank of the permit require

ments of this section. 

(5) The following persons must sign an application for a permit submitted to the department 

under this section or ORS 466.750 ((SJ) (6): 

(a) The owner or an underground storage tank storing a regulated substance; 

(b) ~rhe owner of the real property in which an underground storage tank is located; ·and 
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(c) 'l'he proposPd pcr1nittr.1~, if a person other than thl~ O\\"ner of the undcrcround storage tank 

or the U\\·ncr of the real property. 

SECTION 4..J. M1~mburs of the commission shall be appointed \Vilhin 120 days of the effective 

4 date of this Act. Nol\\'ithstan<ling the tcrin of oOice specified by section 4 of this Act, of the mcrn· 

,:, b1~rs first appointed lo the com1nission: 

G (1) Tv•o shall ::;crvc fOr terms ending June 301 1990. 

'i (2) ·r,vo shall serve for terms ending June 30, 1991. 

8 (3) Thrt•e shall serve fOr terms ending June 30, 1992. 

9 SECTION 45. Not\vilhstanding any other law limiting expenditures of the Department of Envi-

10 ron1ncntal Quality, the an1ounl of s3·2,504 is established for the biennium beginning July 1, 1989, as 

11 tht~ tnaxinnun limit for paytnent of expenses from fees, 1noncys or other revenues, including Miscel-

12 lancous Receipts, excluding fL•deral funds, collected or received by the Department of Environmental 

13 Quality. 

l-l SECTION 46. Notwithstanding any other la\\' li1niting expenditures of the Oil Heat Corruni8~:iion, 

15 I he amount or Sl,250,000 is cstablisht~d in the Heating Oil. Remedial Action Account for th'! biennium 

16 bc!-l'inning July 1, 1989, as the maximum limit for payment of expenses from fees, moneys or other 

l7 revenut~s. including Miscellaneous Receipts, excluding fcdera,I funds, collected or received by the 

IH Oil Heat Corrunission. 

19 SECTION 47. Notwithstanding any other law limiting expenditures of the Oil Heat Commission, 

20 the a1nou1it of Sl million is established in the Heating Oil Education and Conservation Account far 

21 tht! biennium beginning ·July 1, 1989, as t.hc maximum limit. for payment of expenses from fees, 

2:? 1noncys or other rcv<.~nues, including Miscellaneous Receipts, excluding federal funds, c:ollcctcd or 

2.1 rPceh·l~ti" by the Oil Hi~at Com1nis ... ion. 

24 SECTION 48. 'fhis Act bein~ nccf~ssary for the irrunetiiate preservation of the public peace, 

2.; health and safety, an emergency is declared to exist, and this Act takes c!Tcct on its pasHage. 

'.?G 
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PRO:EDSED OREXDN AfMINISIRATIVE mIES 
CllAPlm 340, DIVISICN 16 - IlEPARDolENT OF ~ ~ 

AUIIDRITY, RJRia3E, AND SCDPE 

Attamrent B 
A;:Ja'rll Item N 
01-J.9...00 ~ maetin:l 

340-160-005 (1) 'Ihese :rules are promulgated in a=rdance with and 
under the authority of ORS 466. 750. 

(2) 'Ille purpose of these :rules is to provide for the regulation of 
companies and persons performing tank sei:vices for underground storage tank 
systems and who provide rene:lial action services for urrle:!:grourrl storage 
tanks and heating oil tanks and to assure that tank systems are being 
sei:viced in a manner which will protect the public health and welfare and 
the land and waters within the State of Oregon. 'Ihese :rules establish 
standards for: 

(a) Registration and licensing of fims performing tank services on 
underground storage tanks, and rene:lial action services for urrle.rg:romrl 
storage tanks and heatinq oil tanks. 

(b) Examination, qualification and licensing of individuals who 
supervise the perfonnance of tank services on urrle:!:grourrl storage tanks, and 
rene:lial action services for urrlergraurrl storage tanks and heatinq oil 
tanks. 

(c) Administration and enforcement of these :rules by the Department. 
(3) S=pe. 
(a) OAR 340-160-005 through -150 applies to the installation, 

retrofitting, decommissioning and testing, by any person, of underground 
storage tanks regulated by ORS 466.705 through ORS 466.995 and OAR Chapter 
340 Division 150 except as noted in Subsection (3) (b). 

(b) OAR 340-160-005 through OAR 340-160-150 do not apply to sei:vices 
perfo:aned by the tank owner, property owner or penni ttee. 

DEFINITIONS 

340-160-010, As used in these rules, 
(1) "cathodic Protection" means a technique to prevent =rrosion of a 

metal surface by making that surface the cathode of an electrochemical 
cell. A tank system can be cathodically protected through the application 
of either galvanic anodes or impressed current. 

(2) "Conunission" means the Environmental Quality Conunission. 
(3) "Deconunissioning or [Removal] Closure" means to remove an 

underground storage tank from operation, either temporarily or pennanently, 
by abandonment in place or by removal from the ground. 

(4) "Department" means the Department of Environmental Quality. 
(5) "Director" means the Director of the Department of Environmental 

Quality. 

1 



(6) "Facility" means the location a,t which un:iergrourrl storage tanks 
are in place or will be placed. A facility ~ the entire property 
contiguous to. the un:iergrourrl storage tanks that is associated with the use 
of the tanks. 

(7) "Fee" means a fixed charge or service dlarge. 
(8) "Finn" means arrt rusiness, includin;J but not limited to 

corporations, limited partnerships, arrl sole proprietorships, en;iaged in the 
perfonnance of.tank services. 

(9) "Heatim Oil" means Nimiler 1 or 2 heatinJ oil that is de.livered to 
a tank arrl used to create heat. 

ClOl "Heatim oil Tank" means any aie or CXllbinaticn of above grrun:l 
or ummmourrl tanks arrl above qroorP or UOOe:!:qrcuhi pjpes ccnnected to the 
tank. which is used to cxntain heatim oil used for space heatim a brild:i.m 
with lruman habitatim or water heatim not used for a::mie=ial. m:ooess.im. 

( [9] 11) "Installation" means the viork involved in placing an 
urnergroun:l storage tank system or arrt part thereof in the grourrl arrl 
preparing it to be placed in service. · 

(10[12) "Licensed" means that a finn or an in:lividual with 
superviso:cy responsibility for the perfonnance of tank services has met the 
Deparbrent' s experience arrl qualification requirements to offer or perfo:cm 
services related to urnergroun:l storage tanks arrl has been issued a license 
by the Departmerrt: to perform those services. 

(13) "Oil" means rnsoline. crude oil. fuel oil. diesel oil. lubricaticn 
oil. shpJP. oil :refuse arrl any other petroleum related product or fracticn 
thereof that is ligni d at a te11 ei:ature of 60 de 11 s Fahrenheit arrl a 
pressure of 14. 7 pairrls per square inch absolute. 

Cl4l "Regulated substan::e" means: 
Ca> Any subst:aoce listed by the United states Envixanmental Protecticn 

pgercy in 40 CFR Table 302. 4 as allE!Dld as of the date octdler 1. 1987. but 
not includim any substan::e regulated as a hazarda.ls waste urner 40 CFR Part 
261 arrl ~ 340 Diyisicn 101. or 

Cbl oil. 
Cl5l "Release" means any spill.im. leaklly. emittiro. ffiQ'P.im or 

leachin:J into the envixY me 1t. 
(16) Ca) "Feme<'lial Acti.cn" means these actions consistent with a 

rennanent remedial acticn taken instead of or in ajpiticn to rel!DYal. 
actions. in the event of the release frcm a heatim oil tank or urDerorom;i 
storage tank into the envll:txmett. to preyent or minimize the release frcm a 
heatim oil tank or ummmourd storage tank so that it does not :nrlqrnte to 
cause substanti.al darner tow; 1t or future rubJic health. safety. welfare 
or the env:irarment. "Ranedial acticn" includes. but is not limited to: 

CAl Sudl actions at the locaticn of the release as storage, 
confinement. perilteter m:ot:ect.i.m us.im dikes, Ltgu::hes or ditdles. clay 
cover. neutralizaticn. cleamp of released frcm a heat:iro oil tank or 
urrlergrn.Irrl storage tank arrl associated ccntaminated materials. :r:ecycl.im or 
reuse. diversicn. destructi.cn. se 11 !Af4ticn of reactive wastes. collecticn of 
leadlate arrl rurDff, onsite trea:bnent or incineraticn.pn:!Vi.sicn of 
alternative drinkim arrl household water sumlies. arrl any 100rlitorin:J 
reasonably required to assure that sud!. actions protect the plblic health. 
safety. welfare arrl the envll:txmett. 
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<Bl Offsite transport am offsite storage, treatment. destruction or 
secure di spq;ition of oil released frcm a heating oil tank or uniergrcuirl 
storage tank am asscx::iated contaminated materials. 

(Cl SUch actions as may be nea>SSary to llDllitor. assess, evaluate or 
investigate a release frcm a heating oil tank or umer grourrl storage tank. 

(bl ''Remedial action" does not include replacpment or installation of a 
new heating oil tank or uOOergroun:i storage tank. 

(17) ''Remerlial action services" includes remedial actions or renoval. 
(18 l Cal "Renr111al 11 means: 
CAl 'llle clearrup or renoval frcm the env:irorme1t of a regulated 

substance or oil released frcm a heating oil tank or uOOergroun:i storage 
tank. 

(Bl SUch actions as may be :necessary in the event of a release frcm a 
heating oil tank or uOOergroun:i storage tank into the envirormrant:; 

(Cl SUch actions as may be :necessary to llDllitor. assess am evaluate 
the release frcm a heating oil tank or uOOerqroun:i storage tank; 

CDl 'llle di sposgl of renDVed material; or 
<El 'llle takim of sud1 other actions as may be nece;sary to prevent. 

:minimize or mitigate damage to the p.iblic health. safety, welfare or to the 
envirornnent, which may othmwise result frcm a release frcm a heating oil 
tank or urrlel'.gro!m:i storage tank. 

(bl "Renvval" also includes. rut is not limited to. security fencinq or 
other measures to limit access. provisions of alternative drinkin:J am 
household water supplies, tP11rrn:-ary evacuation am brus:i.n::J of threatened 
individuals am action taken umer ORS 466.570 relating to a release frcm a 
heating oil tank or uOOergroun:i storage tank. 

([11]19l "Retrofitting" means the modification of an existing 
underground storage tank including but not limited to the replacement of 
monitoring systems, the addition of cathodic protective systems, tank 
repair, replacement of piping, valves, fill pipes or vents and the 
installation of tank liners. 

([12]20l "Supervisor" means a licensed individual operating alone or 
employed by a contractor and charged with the responsibility to direct and 
oversee the performance of tank sei:vices at a facility. 

([13]211 "Tank Services" include but are not limited to tank 
installation, decommissioning, retrofitting, testing, and inspection. 

([14]22) "Tank services Provider" is an individual or firm registered 
and, if required, licensed to offer or perform tank services on regulated 
underground storage tanks in Oregon. 

([15]23) "Testing" means the application of a method to determine the 
integrity of an underground storage tank. 

( [16]24) "Tightness' testing" means a procedure for testing the ability 
of a tank system to prevent an inadvertent release of any stored substance 
into the environment (or, in the case of an underground storage tank system, 
intrusion of groundwater into a tank system) . 

([17]26) "Underground Storage Tank" or "UST" means an underground 
storage tank as defined in OAR 340-150-010. 
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GENERAL ffiOVISIONS 

340-160-020 (1) After May 1, 1989, no firm shall offer or perform tank 
services in the State of Oregon without having first registered with the 
Department. 

(2) After September 1, 1989, no tank services provider may install, 
retrofit or decommission an underground storage tank in the state of Oregon 
without first obtaining a license from the Department. 

(3) After May 1, 1990, no tank services provider shall offer .to test 
or perform a test on an underground storage tank without first having 
obtained a license from the Department. 

([3].1) After Sept. 1. 1990. no firm shall offer :r:-E'fl'B'lial action 
services without first ha.vim obtained a license from the J&parboont. 

( [ 4 Uj) After the required date, any tank = :r:-E'fl'B'li al action services 
provider offering to perform or :r:-E'fl'B'lial action services tank services must 
have registered with or been licensed by the Department. Proof of 
registration and or licensing must be available at all t:ilnes a tank or 
:r:-E'fl'B'lial action services provider is performing tank or renalial action 
services. 

([5].§) After the required date, a tank services provider [registered 
and/or] licensed to perform tank services is prohibited from offering or 
performing tank services on regulated tanks unless a regulated tank has been 
issued a permit by the Department. 

( [6]1) Any tank or :r:-E'fl'B'lial action services provider licensed or 
certified by the Department under the provisions of these rules shall: 

(a) comply with the appropriate provisions of OAR 340-160-005 through 
OAR 340-160-050; 

(bl CCl!J>lv with the appropriate provisions of OAR 340-122-205 through 
OAR 340-122-360; 

( [b]9) maintain a current address on file with the Department; and 
([c]g) perform tank services in a manner which =nforms with all 

federal and state regulations applicable at the time the services are being 
perf m:med. 

( [7Hl) A firm registered or, if required, licensed to perform tank 
anl remedial action services must submit a checklist to the Department 
following the completion of a tank installation [or]1 retrofit[.]1 

decommission:iro. cathodic protection.· tightness testing , :r:-E'fl'B'lial action or 
rerrKJVal of a regulated substance. 

(a) The checklist will be made available on a form provided by the 
Department. 

(b) The installation and retrofit checklist must be signed by an 
executive officer of the firm and, following September 1, 1989, by the 
licensed tank services supervisor. 

(c) An as-built drawing of the completed tank installation or retrofit 
shall be provided with the submission of the installation and retrofit 
checklist. 
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([8]2) After September 1, 1989, a licensed tank services supervisor 
shall be present at a tank installation, retrofit or decormnissioning project 
when the following project tasks are being perfonned: 

(a) Preparation of the excavation llmnediately prior to receiving 
backfill and the placement of the tank into the excavation; 

(b) Any movement of the tank vessel, including but not lilllited to 
transferring the tank vessel from the vehicle used to transport it to 
the project site; 
(c) Setting of the tank and its associated piping into the 

excavation, incl.uding placement of any anchoring devices, backfill to the 
level of the tank, and strapping, if any; 

(d) Placement and connection of the piping system to the tank vessel; 
(e) Installation of cathodic protection; · 
(f) All pressure testing of the underground storage tank system, 

including associated piping, perfonned during the installation or 
retrofitting; 

(g) Completion of the backfill and filling of the installation. 
(h) Preparation for and installation of tank lining systems. 
(h) Tank excavation. 
(i) Tank purging or inerting. 
(j) Removal and disposal of tank contents from cleaning. 
( [ 9 J 10) A licensed tank services provider shall report the existence 

of any condition relating to an underground tank system that has or nay 
result in a release of the tank's contents to the environment. 'Ihis report 
shall be provided to the Department within 72 hours of the discovery of the 
condition. 

( [ 10] 11) 'Ihe requirements of this part are in addition to and not in 
lieu of any other licensing and registration requirement linposed by law. 

(12l After Septenbar 1. 1990. a licensed tank or remedial action 
services supervisor shall be present at a rene:lial action or :reroval 
site when the folloajm tasks are being perfm:med. 

(al D.rring all excavations made after a leak is suspected or has 
been confintai; 
(bl When any tanks or lines are :renvved or decxmnissioned as a 
result of a suspected or confianed release; 
(cl When all soil and /or water RY'Ples are collected. stored, 
and packed for shiPP:irn to the analvtical laboratmy; 
(dl When any soil borirns. back-hoe pits or other excavations are 

made for the purpose of :i.nvestigatim the extent of cantamination; 
(e) D=:irn :reroval fran the open excavation = diSOC§?!l of any 
free prOOuct = 'grom:lwater; and 
(fl When any natltor:irn or recovery -:lls are installed at a site 
as part of the investigation or clearrup of a suspected or 
confianed release. 

(131 After July 1. 1990 Service providers will notify the Department 
three (3) ¥.Urk:im days prior to beginning any field ¥.Urk on tmierqroun:l 
storage tank installations, decxmnissionings or remedial action ¥.Urk. 
(14l After July 1. 1990 Service ProlTiders shall not backfill or close 
an installation, clecrmnission:in:J or soil remedial action excavation 
site before a Department inspection= unless authorized by the 
Department. 
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TYPES OF LICENSES 

340-160-025 (1) 'Ihe Department may issue the following types of 
licenses: 

(a) Tank services Provider 
(b) Supervision of Tank Installation and Retrofitting 
(c) SUpervision of Tank Deconnnissioning 
(d) Supervision of Tank system Tightness Testing 
(e) Supervision of cathodic Protection System Testing 
(q) SUperyision of Remedial lletion Services 
(2) A license will be issued to fims and individuals who meet the 

qualification requirements, submit an application and pay the required fee. 

REG:rsrnATION AND LICENSING OF TANK SERVICES PROVIDERS 

340-160-030 ( 1) On or before May 1, 1989, a],l fims offering or 
performing tank services in the state of Oregon shall register with the 
Department. 

(2) Registration shall be accomplished by: 
(a) Completing a registration application provided by the Department; 

or 
(b) submitting the following infonnation to the Department: 
(i) 'Ihe name, address and telephone number of the firm. 
(ii) 'Ihe nature of the tank services to be offered 
(iii)A summary of the recent project histo:r:y of the firm (the two year 

period immediately preceding the application) including the number of 
projects completed by the firm in each tank services catego:r:y and 
identification of any other indust:r:y or government licenses held by the firm 
related to specific tank services. 

(iv) Identifying the names of employees or principals responsible for 
on-site project supervision, and 

(c) Including a signed statement that certifies that: 
"I (name) , am the chief executive officer of (company) 

and do hereby certify that I have obtained a copy of the applicable laws 
and rules pertaining to the regulation of underground storage tanks in the 
State of Oregon and that I have read them and will direct the employees and 
principals of this company to perform the tank services rendered by this 
company in a manner that is consistent with their requirements." 

(d) Remitting the required registration fee. 
(3) After July 1, 1989, fims installing, retrofitting and/or 

decommissioning underground storage tanks may apply for a tank services 
provider license from the Department. 

(4) After March 1, 1990, fims testing underground storage tanks may 
apply for a tank services provider license from the Department. 
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C5l After July 1. 1990, films providllp tank remedial action services 
may ai::ply for tank remedial action services provider license frcm the 
f'lorl.:lrbnent. 
([5]2) An application for a tank se:rvices providers license shall 

=ntain: 
[(a) 'Ille infomation required by 340-160-025 (2) (b), (c) and (d).] 
( [b]fil A list of employees licensed by the Department to perform and 

supei:vise tank services, an identification of the specific tank services for 
which they are licensed, the date the employee received a license from the 
Department, and the number of the employee's license. 

([c].Q) Remitting the required licensing fee. 
([6]1) 'Ille Department will review the application for completeness. 

If the application is ,incomplete, the Department shall notify the applicant 
in writing of the deficiencies. 

( [71§) 'Ille Department shall ~' in writing, a license to a tank 
services provider who has not satisfied the license application 
requirements. 

( [8].2) 'Ille Department shall issue a license to the applicant after 
the application is approved. 

( [ 9] 10) 'Ille Department shall grant a license for a period of twenty
four (24) months. 

( [10] 11) Renewals: 
(a) License renewals nrust be applied for in the same manner as is 

required for an initial license. 
(b) 'Ille complete renewal application shall be submitted no later than 

30 days prior to the expiration date. 
( [11] 12) 'Ille Department rnay suspend or revoke a license if the tank 

services provider: 
(a) Fraudulently obtains or attempts to obtain a license. 
(b) Fails at any time to satisfy the requirements for a license or 

comply with the rules adopted by the Commission. 
(c) Fails to meet any applicable state or federal standard relating to 

the se:rvice performed under the license. 
(d) Fails to employ and designate a licensed supervisor for each 

project. 
( [ 12] 13) A tank services provider who has a license suspended or 

revoked rnay reapply for a license after demonstrating to the Department that 
the cause of the revocation has been resolved. 

( [ 13] 14) In the event a tank services provider no longer employs a 
licensed supei:visor the tank services provider nrust stop work on any 
regulated underground storage tank system. Work shall not start until a 
licensed supei:visor is again employed by the provider and written notice of 
the hiring of a licensed supe:rvisor is received by the Department. 

SUPER\IISOR EXAMINATIOO AND LICENSING 

340-160-035 (1) To obtain a license from the Department to supe:rvise 
the installation, retrofitting, decommissioning or testing of an underground 
storage tank, or to supervise remedial action services for a release frcm an 
urrlerground storage tank or a heatin:J oil tank, an individual nrust take and 
pass a qualifying examination aw:roved by the Deparl:llent. 
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(2) AQ?licatians for SUperVisor Licenses - General Requi.renert:s 
(a) AQ?licatians 111.lSt be sutlnitted to the~ within thirty 

(30)days of passing the qualifying examination. 
(b) AQ?lication shall be sutJnitted on foDIS provided by the 
~ an:i shall be aooaipanied by the awrq>riate fee. 

(3) 'Ihe awlication to be a Licensed SUperVisor shall inclu'le: 
. (a) IbcunEntation that the awlicant has successfully passed the 

SUperVisor examination. 
(b) Any additional infornation that the Department may require. 
(4) A license is valid for a period of twenty-four (24) months after 

the date of issue. 
(5) Renewals 
(a) License renewals must be applied for in the same manner as the 

application fo~ the original license, including re-examination. 
(6) The Department may suspend or revoke a Supervisor's license for 

failure to comply with any state or federal rule or regulation pertaining to 
the management of underground storage tanks. 

(7) If a Supervisor's license is revoked, an individual may not apply 
for another supervisor license prior to ninety (90) days after the 
revocation date. 

(8) Upon issuance of a Supervisor's license, the Department shall issue 
an identification card to all successful applicants which shows the license 
number and license expiration date. · 

(9) The supervisor's license identification card shall be available for 
inspection at each site. 

SUPERVISORS EXAMINATIONS 

340-160-040 (1) At least once prior to September 1, 1989, and twice every 
year thereafter, the Department shall offer a qualifying exaniination for any 
person who wishes to become licensed to install or renvve urrlergrourrl 
storage tanks. 

(2) At least once prior to March 1, 1990, and twice every year 
thereafter, the Department shall offer a qualifying examination for any 
person who wishes to become licensed to test underground storage tanks. 

(3) At least once prior to Septeniler 1. 1990, an:i twice every year 
thereafter, the P"P"rtmerrt: shall offer a guali:fy:im examination for any 
person who wishes to hecone licensed to supervise remedial action services 
for urrlergrourrl storage or hea:t:il:g oil tanks. 

([3].1) Not less than thirty (30) days prior to offering an examination 
the Department shall prepare and make available to interested persons, a 
study which may include sample examination questions. 

([4]1:1) The Department shall develop and administer the qualifying 
examinations in a manner consistent with the objectives of this section. 
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FEES 

340-160-150 (1) Fees shall be assessed to provide revenues to operate the 
underground storage ta,nk and remedial action seJ:Vices licensing program. 
Fees are assessed for the following: 

(a) Tank Services Provider 
(bl Tank Re!Ialial Action Service Prollider 
( [b]g) SUpervisors Examination 
( [c]g) SUpervisors License 
( [d]g) Examination Study Guides 
(2) Tank service shall pay a non-refundable registration fee of $25. 
(3) Tank airl remedial action seJ:Vice providers shall pay a non-

refundable license application fee of $100 for a twenty-four (24) month 
license. 

(4) Individuals taking the supervisor licensing qualifying examination 
shall pay a non-refundable examination fee of $25. 

(5) Individuals seeking to obtain a supervisor's license shall pay a 
non-refundable license application fee of $25 for a two year license. 

· (6) Examination study guides shall be made available to the public for 
$10. 

(7) Replacement licenses will be provided by the Department a for fee 
of $10. 
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Attachment c 
Agenda Item 1~ 

January 19, 1990 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF A PUBLIC 
HEARING FOR AMENDMENTS TO 
OAR Chapter 340 
Division 160 
and Portions of Division 150 

Statutory Authority 

) 
) 
) 
) 
) 

STATEMENT OF NEED FOR RULES 

ORS 466.705 through ORS 466.995, as amended, authorizes the 
Environmental Quality Commission to adopt rules governing 
licensing procedures for service providers and supervisors 
providing remedial action and removal services at certain tank 
sites having soil contaminated with oil. 

Need for the Rules 

The proposed rules are needed to carry out the authority given to 
the Commission to adopt rules for regulation of service providers 
and supervisors providing remedial action and removal services. 

Principal Documents Relied Upon 

SB 115 passed by the 1987 Oregon Legislature (ORS 466.705 through 
ORS 466.995) 

HB 3456 amendments to ORS 466.705 - ORS 466.995 passed by the 1989 
Oregon Legislature. 

Subtitle I of the 1984 Hazardous and Solid Waste Amendments to the 
Resource Conservation and Recovery Act; 

40CFR Part 280, November 1985. 

40CFR Part 280, September 23, 1988. 

40CFR Part 280, October 21, 1988. 

40CFR Part 281, September 23, 1988. 

OAR 340-160-005 through OAR 340-160-050 

OAR 340-122-205 through OAR 340-122-360 

Superfund Amendments and Reauthorization Act of 1986. 



FISCAL AND ECONOMIC IMPACT 

Fiscal Impact 

Attachment D 
Agenda Item N 
January 19·, 1990 

Licensing of Service Providers and Supervisors: Program expenses 
will be incurred to develop information and tests, manage the 
testing, registration and licensing activities. The program 
expenses are expected to be $36,000 per biennium. This will be 
offset by program fees for licenses, tests and study guides. 

Small Business Impact 

Licensing of Service Providers and Supervisors: The Department 
estimates that approximately 160 businesses ·will become licensed 
as remedial action and removal service providers, 270 individuals 
will take the supervisor licensing exam, and 190 will become 
licensed during the first year of the program. The fees and 
estimated program income is as follows: 

The impact on the business community includes the additional fees, 
the time necessary to study for the exam and the exam time. If an 
individual fails the exam that person will be required to wait 6 
months until the next scheduled supervisors exam which could 
impact their ability to continue or find similar employment. 

In light of the potential environmental impact resulting from 
unqualified individuals performing remedial action or removal 
services, the Department feels these impacts to be reasonable. 

FEES: 

Service Provider License Fee (Two Years) 
Supervisor Examination Fee 
Supervisor License Fee (Two Years) 
Study Guide 

INCOME: (Estimated) 

Service Provider license 
Supervisor Exam 
Supervisor License 
Study Guide 

Subtotal 

First Year 

160 
270 
235 
270 

$16,000 
$ 6,750 
$ 5,875 
$ 2,700 

Two year Total 

$31,325 

$36,000 

$100 
$ 25 
$ 25 
$ 10 

Second Year 

20 
50 
37 
50 

$2,000 
$1,250 
$ 925 
$ 500 

$4,675 



Attachment E 

Oregon Department of Environmental Quality Agenda Item ---N 
01-19-90 EQC Meeting 

A CHANCE TO COMMENT ON ... 
Proposed Temporary :rule, Certification and licensing for Ser:vice 
Providers and SUpervisors providing Remedial Action Ser:vices. 

WHO IS AFFECTED: 

WHAT IS BEING 
PROro8ED: 

WHAT ARE 'lliE 
HIGHLIGHI'S: 

HOW TO COMMENT: 

April 2, 1990 

Persons and fims that provide soil contamination remedial 
action or removal ser:vices for releases from underground 
storage tanks and heating oil tanks. 

The Deparbnent has developed a program to license fims 
and super:visors that provide remedial action or removal 
ser:vices assooiated with releases from underground storage 
tanks or heating oil tanks. 

A. Licensing requirements for fims providing remedial 
action or removal ser:vices. 

1. Licensing of fims that provide remedial action or 
removal ser:vices by Sept. 1, 1990. Licensed fims are not 
to perform ser:vices on regulated but unpermitted tanks. 

2. Certification and Licensing of super:visors of remedial 
action or removal ser:vices by Sept. 1, 1990. Super:visors 
must pass an examination over technical requirements and 
state and federal regulations prior to being licensed. 

3. The proposed licensing examination fee is $25. The 
proposed license fee is $25. 

Public Hearing Schedule 

Pendleton 

3:00 to 5:00 P.M. 
cascade Natural Gas 
334 N.E. Hawthorne 
Bend, Oregon 

April 3, 1990 
3:00 to 5:00 P.M. 
Blue Mountain Community College 
Room Pl2, Pioneer Hall 
2411 N.W. Garden 

Portland 
April 5, 1990 
9:00 to 11:00 A.M. 
811 s.w. Sixth Ave 
Fourth Floor - Rm. 4A 
Portland, Oregon 

Pendleton, Oregon 

Eugene 
April 6, 1990 
3:00 to 5:00 P.M. 
Lane Community College 
4000 E. 30th Ave. 
Eugene, Oregon 

811 S.W. 6th Avenue 
Portland, OR 97204 

FOR FURTHER INFORMATION: E-1 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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A Department staff member will be appointed to preside over and =nduct the 
hearings. Written comments should be sent to: 

Department of Erwirornnental Quality 
. 811 S.W. Sixth 
Portland, Oregon 

The cormnent period will end April 30, 1990. All cormnents should be received 
at the Department by 5:00 P.M. 

For more infornation or =pies of the proposed rules, =ntact Dennis R. 
Thomason at (503) 229-5153 or toll-free at 1-800-452-4011. 

WHAT IS THE 
NEXT STEP: 

After public testimony has been received and evaluated, the 
proposed rules will be revised as appropriate and presented to 
the Erwirornnental Quality Commission in May 1990. The 
Commission may adopt the Department's recommendation, or take 
no action. 

E-2 



NEIL GOLDSCHMIDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION II 

Meeting Date: January 19. 1990 
Agenda Item: 0 

Division: Water Quality 
Section: Administration 

SUBJECT: 

To provide rules to describe general items which must be 
included in public notices for permit applications or permit 
modifications and to cover additional items to be included in 
public notices for NPDES permits, Air contaminant Discharge 
Permits, WQ General permits, Solid Waste Permits and 
Hazardous Waste facilities permits. 

PURPOSE: 

The purpose of the rules is to include sufficient information 
in public notices so that they are more meaningful to the 
public, would result in the public being able to better 
respond with useful testimony, and result in better permits 
being issued. Also, the notice should allow the public to 
determine whether they wish to request a public hearing on a 
proposed permit. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item for Current Meeting 
Other: (specify) 

__x_ Authorize Rulemaking Hearing 
Adopt Rules 
Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case order 

Attachment --1i_ 
Attachment __!L 
Attachment __!L 
Attachment __Q_ 
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Approve a stipulated Order 
Enter an Order 
Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Rule modifications are proposed which would increase the kind 
and amount of information provided in the agency's public 
notices when proposing to issue permits or renew permits with 
increased discharges. The proposed rules contain general 
rule content as well as specific additional rule content for 
identified permits. 

New information which would be required in the general rule 
on public notice includes a compliance history on renewals 
with increased discharges, any special conditions in the 
permit, a listing of pollutant categories which are not 
limited or required to be monitored in the permit, an 
indication of the location of documents relied upon to draft 
the permit, and a list of other Department permits expected 
to be required for the facility. 

The Commission may wish to discuss the inclusion of com
pliance history on permits in the proposed rules. The 
Commission has discussed compliance reporting generally in 
response to a request from the Jackson County Board of 
Commissions. The Department expects to receive public 
comment on the issue during the rulemaking process. 

In addition, the Water Quality NPDES permit notice would 
contain a description (when available) of water quality 
upstream and downstream from the proposed discharge; if the 
waterbody is water quality limited, a description of the 
permit in relation to that status; a description of load 
increases allowed; an evaluation of compliance with special 
conditions in previous permit and an assessment of future 
control needs. 

The Air Quality Air Contaminant Discharge Permit notice 
would include whether permits would have a significant impact 
on Class 1 airsheds; a description of whether a proposed 
emission is a criteria pollutant and whether the primary or 
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secondary ambient air standard for that pollutant is 
presently attained; and, if a major source, what impact it 
would have on the Prevention of Significant Deterioration 
Program within attainment areas. 

The Solid Waste facility permit would include a 
description of the important natural features of the 
site and a description of leachate management systems or 
controls. 

The hazardous waste facility permit notice has no 
·specific program additions. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

_x_ Statutory Authority: ORS Chapters 183 & 468 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment 

Attachment 
Attachment 
Attachment 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BAC:KGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 

_x_ Prior EQC Agenda Items: Informational Report 
to Commission, Item J, October 20, 1989, 
Commission Meeting, on NEDC request for rule 
modification. 

_x_ Other Related Reports/Rules/Statutes: NEDC 
Information 

_x_ Supplemental Background Information Workload 
Estimates 

Attachment 
Attachment 
Attachment _L 

Attachment 

Attachment _!L 
Attachment ...JL 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The proposed rules could result in additional public hearings 
being requested on proposed permit actions. This could 
result in delay on permit actions. The proposed rules could 
also result in more and better public information being 
provided to the agency, resulting in more permit limits or 
monitoring requirements, more permit denials, and possibly, 
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more permit denial appeals to the Commission. There is no 
way presently to predict to what extent this would occur. 

PROGRAM CONSIDERATIONS: 

There is some restriction on the volume of material which may 
be included in public notices published by the Secretary of 
State's office in the official bulletin. The proposed rules 
address this issue for permit notices which are published in 
that bulletin. 

The proposed rules would require additional Department staff 
time being devoted to public notices. Depending upon the 
results of public hearings on the proposed rules and changes 
made in the proposed rules, the staff load increase would be 
approximately 1-1/2 FTE agencywide. One time added staff 
effort would be required to provide training to all staff who 
prepare public notices in the inclusion of new information. 

The draft rules have been included in OAR 340-11-007, the 
Division which applies to items of general applicability in 
the Department. The rules could have been included in the 
general permit issuance section of Department rules instead. 

The draft rules are written to apply to those permits which 
presently require public notice and in addition include solid 
waste facilities permits which have not had public notice 
requirements in the past. 

Permits which do not now require public notice are not 
included in these rules. These include underground storage 
tank registration permits, waste tire facility permits, WPCF 
permits and area source air contaminant discharge permits. 
If the public notice requirements were extended to these 
permits, the workload evaluation would need to be revised 
upward. The fiscal impact statement in the attached notice 
would also need to be revised. 

The Department met with representatives from NEDC and a 
representative of the Associated Oregon Industries to collect 
information needed by the Department to prepare draft rules. 
The meeting was not intended to achieve consensus, but only 
to gather information. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. The Department considered revising only the Water Quality 
rules at this time, having subsequent changes to other 
program rules be developed separately. 

2. The Department considered Environmental Quality Commission 
direction from the October 20, 1989 meeting to return with 
proposed rule changes covering all programs and request 
authorization for hearing on rulemaking. 

3. The Department considered including NEDC suggested changes 
without revision. 

DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends alternative two and that 
authorization for rulemaking hearing be approved with the 
Department's suggested rules changes. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rules are consistent with agency policy to 
provide public access and comment on Department actions. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the current public notice rules be retained with 
supplemental information provided upon request? 

2. Should the public notice rules be amended to include all NEDC 
recommended information, requiring·related staff time. 

3. Should the public notice rules be amended to include more 
information which will require added staff time in the 
development of such notices? 

4. Should the proposed rules include compliance history in the 
public notice? 

INTENDED FOLLOWUP ACTIONS: 

Provide notice of public hearing on proposed rules to the 
Secretary of State and the public which has requested such 
information. 
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Hold public hearing on the proposed rules and accept written 
testimony. 

Return to the Commission with revised proposed rules and 
recommendations for adoption at a later Commission meeting. 

Lydia R. Taylor:hs 
WH3811 
21 December 1989 

Approved: 

Section: 

Division: 

Report Prepared By: Lydia R. Taylor 

Phone: 229-5324 

Date Prepared: 20 December 1989 



OREGON ADMINISTRATIVE RULES 
340-11-007 

NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbraekeeedj portions of text represent proposed 
deletions made to the rules. 

Attachment A 

PUBLIC NOTICE ANO INFORMATIONAL HEARINGS 

340-11-007 

(1) If the Department proposes to issue or renew with increased 
discharges. a permit under OAR 340-20-155. 340-40-030. 340-45-033. 
340-61-020. or 340-106-001. a public notice containing 
information regarding the proposed permit will be prepared by the 
Department and will be forwarded to the applicant or other 
interested person at the discretion of the Department for comment. 
Each public notice shall. at a minimum. contain: name of the 
applicant: type and duration of permit: type of facility and kind 
of product if appropriate: description of substances stored. 
disposed of or discharged: basis of need for permit or permit 
modification: any special conditions imposed in permit: date of 
previous permit: compliance and enforcement history for a minimum 
of the most recent permit cycle: evaluation of compliance with 
special conditions in previous permits and explanation of any 
previous conditions not met: a listing of pollutant 
categories not directly limited or required to be monitored by 
permit: a list of other Department permits expected to be 
required: an indication of the location of plans. specifications. 
or other documents used in preparing the permit. The notice will 
also contain a description of public participation opportunities. 
These contents will be in addition to any specific permit notice 
requirements of individual programs. If the Department determines 
that the above notice will exceed two (2) double-sided pages. the 
Department may limit the notice to such length by summarizing. In 
this instance. the Department shall prepare an information package 
which contains all of the information required by these rules. and 
shall specify in the _public notice what information is available 
and how it can be obtained. 

[t11] i.2.l Whenever there is required or permitted a hearing which is 
neither a contested case hearing nor a rule making hearing as 
defined in ORS. Chapter 183, the Presiding Officer shall follow 
any applicable procedural law, including case law and rules, and 
take appropriate procedural steps to accomplish the purpose of 
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the hearing. Interested persons may, on their own motion or that 
of the Presiding Officer, submit written briefs or oral argument 
to assist the Presiding Officer in his resolution of the 
procedural matters set forth herein. 

[t21] ill Prior to the submission of testimony by members of the general 
public, the Presiding Officer shall present and offer for the 
record a summary of the questions the resolution of which, in the 
Director's preliminary opinion, will determine the matter at 
issue. He shall also present so many of the facts relevant to 
the resolution of these questions as he then possesses and which 
can practicably be presented in that forum. 

[tJ)] .Gil Following the public information hearing, or within a reasonable 
time after receipt of the report of the Presiding Officer, the 
Director or Commission shall take action upon the matter. Prior 
to or at the time of such action, the Commission or Director 
shall address separately each substantial distinct issue raised 
in the hearings record. This shall be in writing if taken by the 
Director or shall be noted in the minutes if taken by the 
Commission in a public forum. 
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OREGON ADMINISTRATIVE RULES 
340-45-035 

NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fb~aekeEedl portions of text represent proposed 
deletions made to the rules. 

ISSUANCE OF NPDES PERMITS 

340-45-035 

(1) Following the determination that it is complete for processing, 
each application will be reviewed on its own merits. Recom
mendations will be developed in accordance with provisions of all 
applicable statutes, rules, regulations, and effluent guidelines 
of the State of Oregon and the U.S. Environmental Protection 
Agency. 

(2) The Department shall formulate and prepare a tentative 
determination to issue or deny an NPDES permit for the discharge 
described in the application. If the tentative determination is 
to issue an NPDES permit, then a proposed NPDES permit shall be 
drafted which includes at least the following: 

(a) Proposed effluent limitations; 

(b) Proposed schedule of compliance, if necessary; established 
in conformance with the Federal Act and regulations issued 
pursuant thereto; 

(c) Other special conditions. 

(3) ..Ll!.l In order to inform potentially interested persons of the 
proposed discharge and of the tentative determination to 
issue an NPDES permit, a public notice announcement shall be 
prepared and circulated in a manner approved by the 
Director. In addition to the information required under OAR 
340-11-007(1) the public notice shall contain: 

iA}. A description (when available) of the water qualitv of 
the receiving water body both upstream and downstream: 

.!JU. If the waterbody is water quality limited under Section 
303(d)(l) of the Clean Water Act. a description of 
whether the permit relates to the parameter(s) which is 
water quality limited: if so. how the permit will fit 
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within the existing TMDLs or if no TMDL exists. how it 
is acceptable: and 

,(l.;l A description of any load increase proposed and action 
required for its approval. 

iQl The notice [sha11-Be11-eE-pab1ie-pa~BieipaBien-eppe~Ban

iBies;] shall encourage comments by interested individuals or 
agencies, and shall tell of the availability of fact sheets, 
proposed NPDES permits, applications, and other related 
documents available for public inspection and copying. The 
Director shall provide a period of not less than 30 days 
following the date of the public notice during which time 
interested persons may submit written views and comments. 
All comments submitted during the 30-day comment period 
shall be considered in the formulation of a final 
determination. 

(4) A fact sheet shall be prepared for each draft NPDES permit for a 
major industrial facility and each NPDES general permit. In 
addition, a fact sheet shall be prepared for every industrial 
NPDES permit which incorporates a variance and for every draft 
permit which the Director finds is the subject of widespread 
public intereSt or raises major issues. Fact sheets shall 
contain the following, where applicable: 

(a) A brief description of the type of facility of activity; 

(b) The type and quantity of wastes to be .discharged; 

(c) Applicable standards and guidelines used as a basis for 
effluent limits; 

(d) An explanation of any proposed variances; 

(e) A sketch, map, or detailed location of the discharge, where 
appropriate; [ans] 

(f) Information spelling out procedures for finalizing the 
permit and providing additional public input, including 
opportunity for public hearing[,]: and 

igl Where appropriate. an assessment of future control needs 
based on the adequacy of present controls. records of 
compliance. applicable rules and regulations. 

(5) After the public notice has been drafted and the fact sheet and 
proposed NPDES permit provisions have been prepared by the 
Department, they will be forwarded to the ~pplicant for review 
and comment. All comments must be submitted in writing within 14 
days after mailing of the proposed materials if such comments are 
to receive consideration prior to final action on the applica
tion, unless the applicant requests additional time. The 
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applicant may also waive his right for the 14 day review time in 
the interest of accelerating the issuance procedures. 

(6) After the 14-day applicant review period has elapsed, the public 
notice and fact sheet shall be sent to any person upon request. 
The Director shall add the name of any person or group upon 
request to a mailing list to receive copies of public notices and 
fact sheets. Any public notice and fact sheet under this section 
shall be prepared and circulated consistent with the requirements 
of regulations issued under the Federal Act. The fact sheet, 
proposed NPDES permit provisions, application, and other 
supporting documents will be available for public inspection and 
copying. The Director may, in his discretion, charge a 
reasonable fee for reproduction and distribution of the public 
notice, fact sheet, and other supporting documents. 

·~ 

(7) -The Director shall provide an opportunity for the applicant, any 
affected state, or any interested agency, person, or group of 
persons to request or petition for a public hearing with respect 
to NPDES applications. If the Director determines that useful 
information may be produced thereby, or if there is a significant 
public interest in holding-a hearing, a public hearing will be 
held prior to the Director's final determination. Instances of 
doubt shall be resolved in favor of holding the hearing. There 
shall be public notice of such a hearing. 

(8) At the conclusion of the public involvement period, the Director 
shall make a final determination as soon as practicable and 
promptly notify the applicant thereof in writing. Any NPDES 
permit issued hereunder shall contain such pertinent and 
particular conditions as may be required to comply with the 
Federal Act or regulations issued pursuant thereto. If the 
Director determines that the NPDES permit should be denied, 
notification shall be in accordance with rule 340-45-050. If 
conditions of the NPDES permit issued are different from the 
proposed provisions forwarded to the applicant for review, 
notification shall include the reasons for the changes made. A 
copy of the NPDES permit issued shall be attached to the 
notification. In any case, before the Director will issue an 
NPDES permit which applies effluent limitations in accordance 
with effluent guidelines rather than water quality standards, he 
will make a determination that the permitted discharge will not 
violate applicable water quality standards and will provide some 
justification for that determination. Such justification will 
include, but not necessarily be limited to: 

(a) A description of the anticipated effect on water quality at 
the mixing zone boundary of the chemical and/or physical 
parameter(s) upon which the size and shape of the mixing 
zone are based; and 

(b) A statement of anticipated effect of the discharge on 
aquatic life. 
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(9) If the applicant is dissatisfied with the conditions or 
limitations of any NPDES permit issued by the Director, he may 
request a hearing before the Commission or its authorized 
representative. Such a request for hearing shall be made in 
writing to the Director within 20 days of the date of mailing of 
the notification of issuance of the NPDES permit. Any hearing 
held shall be conducted pursuant to the regulations of the 
Department . 

• 
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OREGON ADMINISTRATIVE RULES 
340-20-150 

NOTE: 

The llltderlined portions of text represent proposed 
additions made to the rules. 

The ~b~aekesedj portions of text represent proposed 
deletions made to the rules. 

NOTICE POLICY 

340-20-150 

ill It shall be the policy of the Department and the Regional 
Authority to issue public notice as to the intent to issue an Air 
Contaminant Discharge Permit allowing at least thirty (30) days 
for written comment from the public, and from interested State and 
Federal agencies, prior to issuance of the permit. 

i1.l In addition to the information required under OAR 340-11-007, 
public notices for Air Contaminant discharge permits shall 
contain: 

.!1!l If a major source permit. whether the proposed emission would 
have a significant impact on a Class 1 airshed: 

iQl Whether each proposed emission is a criteria pollutant and 
whether the primary or secondary ambient air standard for 
that pollutant is presently attained at or near the plant 
location: and 

i£.l For each major source within an attainment areaindicate what 
impact each proposed emission would have on the Prevention of 
Significant Deterioration Program within that attainment areas. 
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PUBLIC NOTICE 

340-61-024 

OREGON ADMINISTRATIVE RULES 
340-61-024 

NOTE: 

The underlined portions of text represent new. 

In order to inform potentially interested persons of a proposed permit 
issuance. a public notice shall be prepared and circulated in a manner 
approved bv the Director. In addition to the information required under OAR 
340-11-007(1). the public notice shall contain: 

ill A description of the facility which includes important natural 
features of the site. 

i2.l A description of any leachate management systems or controls. 
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Attachment B 

STATEMENT OF NEED FOR RULF.KAKING 

Pursuant to ORS 183.335(1), this statement provides info'rmation on Environ
mental Quality Commission's intended action to adopt a rule. 

(1) Legal Authority: 

These rules can be adopted under authority of ORS Chapter 183, 
468.469. 

(2) Need for Rule: 

The Department reported to the Commission on October 20, 1989, the 
improvements needed in public notice rules. The proposed 
revisions are based on the Department's discussions with NEDC, 
Associated Oregon Industries, and Department staff. 

(3) Principal Document Relied Upon: 

Report to the Environmental Quality Commission, October 20, 1989, 
NEDC written document of December 11, 1989. These documents are 
available for review at the Department of Environmental Quality, 
Water Quality Division, 811 S.W. Sixth Avenue, Portland, OR 
97204. 

LAND USE CONSISTENCY STATEMENT 

The proposed rule does not affect land use as defined in the Department's 
coordination program approved by the Land Conservation and Development 
Commission. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

The newly proposed rules would have no direct fiscal or economic impact on 
individuals, public entities, and small and large businesses as the 
adoption of these rules set forth the procedure that Department is to 
follow. The adoption of these rules, by itself, will not require the 
expenditure of funds by any group within the regulated community, as these 
rules do not require an affirmative act in order to come into compliance. 
The rules do not place any additional duties on the regulated communities in 
order to maintain compliance. There is no fiscal or economic on small 
business as a result of these rules. 

Lydia R. Taylor 
229-5324 
December 22, 1989 
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Attachment C 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

PROPOSED REVISION OF OREGON ADMINISTRATIVE RULES 
CHAPTER 340, DIVISION 11, PUBLIC NOTICE 

OAR 340-14-025, OAR 340-20-150, and OAR 340-45-035 

NOTICE OF PUBLIC HEARING 

Hearing Date: 
Comments Due: 

March 23, 1990 
March 30, 1990 

People to whom Oregon's air quality, water quality, solid waste, and 
hazardous waste regulations may apply. 

The DEQ is proposing to revise the Public Notice rules OAR 340-11-007, 
OAR 340-45-035, OAR 340-20-150, and OAR 340-14-025. 

1. Proposed.State Rule Revisions: 

Rule modifications are proposed which would increase the kind and 
amount of information provided in the agency's public notices on new 
and renewal permit actions. The proposed rules contain general rule 
content as well as specific additional rule content for identified 
permits. 

The information which would be included in the general public notice 
that isn't currently provided includes a compliance history on 
renewals, any special conditions in the permit, a description of 
pollutants or categories of pollutants which are not limited or 
monitored in the permit, an indication of the location of documents 
relied upon to draft the permit, and a list of other Department permits 
expected to be required for the facility. 

Public Hearing: 

TIME: 2:00 p.m. 

DATE: Friday, March 23, 1990 

PLACE: DEQ Offices, Fourth Floor, Room 4A 
811 S.W. Sixth Avenue, Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ Water Quality, 811 S.W. Sixth 
Avenue, Portland, OR 97204. Written comments must be received no 
later than 5:00 p.m., March 30, 1990. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-401 i. 
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WHAT IS THE 
NEXT STEP: 

(PUBN.H 1/13/88) 
WH3814 (1/19/90 

After public hearing, the Environmental Quality Conunission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. A 
Statement of Need, Fiscal and Economic Impact Statement, and Land Use 
Consistency Statement are attached to this notice. 
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Northwest Environmental Defense Center 
10015 S.W. Terwilliger Blvd., Portland, Oregon 97219 
(503) 244-1181 ext.707 

The following are draft regulations regarding the contents of DEQ public notices for 

permits issued by the Department. The italicized portions of the regulations indicate 

proposed additions to language already existing in the Oregon Administrative Rules. 

"Generic" regulations - applicable to air, water, solid waste and 

hazardous waste permits. 

OAR 340-14-007 

The procedure prescribed in this division with the exception of those requirements for 

public notices in 340-14-025(2), do not apply to the issuance, denial, modification, and 

revocation of National. .... 

OAR 340-14-025(2) 

If the Department proposes to issue a permit. a public notice containing information 

regarding the proposed permit will be prepared by the Department and will be 

forwarded to the applicant and other interested persons at the discretion of the 

Department for comment. Each public notice shall, at minimum, contain; 

a. For All Permits: 

1. Name of applicant 

2. Type and duration of permit 

Page 1 12/11/89, NEDC proposed regulations re: public notices 
NEDC contacts· David Paul and Karen Russell 
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3. Type of facility 

4. Location of facility and/or discharge 

5. Description of substances received, generated, disposed of and/or 

discharged 

6. Description of facilities currently in place 

7. Basis of need for permit. For permit modifications, a brief statement 

explaining why a permit modification is required (e.g. change in 

technology, change in status of receiving environment, increase in 

operational capacity) 

8. Any special conditions imposed in permit 

9. List of and location of documents used to prepare permit proposal 

(including studies or reports prepared by the Department, the applicant 

and others) 

1 o. List of all other Departmental permits or reporting requirements (e.g. Title 

Ill Public Right to Know) required for the facility 

11. Description of public participation opportunities 

b. For Permit Renewals or Transfers: 

1. Permit history; 

A. Types of substances/discharges covered by permit 

B. Dates of previous permits 

C. Compliance history for at least five years 

i. Summary of Departmental inspections, 

ii. Summary of complaints received and departmental actions, 

iii. Enforcement history including; Notice of Violations, Notice of 

Intents, and any enforcement action taken by the Department, the 

Environmental Protection Agency or citizens, 

iv .. Evaluations of compliance with special conditions in previous 

permits and explanation for any previous conditions that were not 

met. 

2. Assessment of future control needs based on the adequacy of present 

controls, records of compliance, applicable rules and regulations. 

Page 2 12/11/89, NEDC proposed regulations re: public notices 
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In addition to these minimum requirements see specific requirements tor; NPDES 

permits in 340-45-035(3), air contaminant discharge permits in 340-20-150(2), solid 

waste permits in 340-61- and hazardous waste permits 340-106- . If the 

Department determines that a notice will exceed 5 double-sided pages, the 

Department may limit a notice to the information required under 340-14-025(2)(a). In 

this instance the Department shall prepare an information package which contains all 

information required by these rules. This package sha// be available at the Department 

.and the public notice sha// specify what information is available and how it can be 

obtained. All comments must be submitted in writing within ... 

Regulations specific to NPDES Permits 

OAR 340-45-035(3) 

A public notice announcement shall be prepared and circulated in a manner approved 

by the director. In addition to the information required under OAR 340-14-025(2) the 

public notice shall contain; 

a. Description (when available) of the water quality of the receiving waterbody 

both upstream and downstream, 

b. It the waterbody is water quality limited, a description of how the permit will fit 

within existing TMDLs. It no TMDLs exist, a description of why the permit is 

acceptable and a discussion of the status of TMDLs tor the receiving 

waterbody, 

c. For permit renewals and/or modifications, compliance history shall include; (i) 

evaluation and summary of DMRs with explanation of previous NPDES 

violations, (Ii) documentation of any load increases allowed, the basis tor 

allowance, and dates of Commission approval, 

d. List or general description of pollutants or categories of pollu(ants not directly 

limited or required to be monitored by permit and explanation for not limiting or 

monitoring those pollutants or categories of pollutants. 

In addition, the notice shall tell of public participation .... 

Page 3 12/11/89, NEDC proposed regulations re: public notices 
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Regulations specific to Clean Air Act Permits 

340-20-150(2) 

In addition to the information required under OAR 340-14-025(2), public notices for air 

contaminant discharge permits shall contain; 

(a) Whether each proposed emission will affect a Class I, II or II airshed, 

(b) Whether each proposed emission is a criteria pollutant and whether the primary 

or secondary ambient air standard for that pollutant is presently attained, 

(c) What impact each proposed emission would have on the Prevention of 

Significant Deterioration Program within attainment areas, 

(d) What federal and/or state rules or guidelines the Department proposes to apply 

to the air quality permit process, 

(e) What screening, modeling and/or risk assessment the Department plans to 

undertake in advance of consideration of the permit, 

(f) When the risk assessment will be available for review. 

Regulations specific to Solid and Hazardous Waste Permits 

In addition to the information required under OAR 340-14-025(2) the public notice 

shall contain; 

a. For permit renewals and/or modifications: 

1. Compliance history shall include (i) enforcement actions regarding 

owner/operator of facility as applied to corporate parents, subsidiary and/or 

predecessor or successor in interest (ii) enforcement history particular 

to site, 

2. Description of facility which includes description of natural features of the 

site (e.g. wetlands, floodplains, etc.), 
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3. Description of any leachate or runoff discharged to or otherwise 

contaminating surface water or groundwater. 

b. Description of additional information available at the Department including, but 

not limited to, staff reports, facility design, applicants plan of operation/closure 

and information pertaining to groundwater characterization and monitoring. 

Regulations specific to RCRA Permits 

a. Whenever a public hearing regarding a proposed permit is not automatically 

required by regulation the public notice shall state that a public hearing will be 

held on the proposed permit if the Department receives written notice of 

opposition to the draft permit and a request for a hearing. 

Page 5 12/11/89, NEDC proposed regulations re: public notices 
NEDC contacts • David Paul and Karen Russell 

D-5 



Attachment E 

Agenda Item 0 

STAFF EFFORT ON ADDITIONAL PUBLIC NOTICE INFORMATION 

DEO Draft Rules (FTE): 

Transfers 
Program No-Charge 

General Specific Renewals Total 

AQ .30 .23 .53 
WQ .34 .34 

·,;"i,i 
.68 

SW .12 .10 .22 
HW 

.76 .67 1.43 

NEDC Proposal {FTE): 

Transfers 
Program No-Charge 

General Specific Renewals Total 

AQ .85 .23 1.50 2.58 
WQ 1. 89 .51 1. 75 4.15 
SW .32 .76 1.08 2.16 
HW .05 .05 

3.06 1. 5 4. 38 8.94 

Potential work increase due to additional public hearings being requested 
are estimated at 60 hours per hearing. No estimate is available at this 
time on the number of additional hearings which would be requested. 

Estimates based on: 

Permits Annually 

WH3850 (1/19/90) 

AQ 
WQ 
SW 

HSW 

32 
130 

5 

Modify 

47 
45 
30 

2 

102 
120 

30 
5 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

OEQ-J6 

II ACTION ITEM II 

Meeting Date: October 20. 1989 
Agenda Item: J 

Division: Water Quality 
Section: Administration 

SUBJECT: 

Response to the request by Northwest Environmental Defense 
Center (NEDC) for the Environmental Quality Commission (EQC) 
to initiate rulemaking to codify internal department 
procedures regarding the content of public notices for 
wastewater discharge permits. The request also indicated 
that equivalent.requirements should be imposed for air 
contaminant and solid waste contaminant permit applications. 

PURPOSE: 

The purpose of the report is to explore: (1) whether the 
proposal submitted by NEDC would result in the Water Quality 
Program's public notice on proposed wastewater discharge 
permits being more meaningful to the public, would result in 
the public being able to better respond with useful 
testimony, would result in better permits being issued and 
thus, improve or better protect the water quality in Oregon; 
(2) whether including the water quality public notice 
provisions in the Oregon Administrative Rules is the best 
means to assure implementation of such public notice 
requirements. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 

_x__ Potential Strategy, Policy, or Rules 
~- Agenda Item ~- for current Meeting 

X Other: Future Agenda item 
Authorize Rulemaking Hearing 
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Meeting Date: October 20, 1989 
Agenda Item: J 
Page 2 

Adopt Rules 
Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an order 

Proposed Order 

~-Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRipt'ION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

Provide direction to the Department of Environmental Quality 
(Department, DEQ) whether to revise its present water quality 
public notice; provide direction whether to do so through the 
Oregon Administrative Rules; advise the Department whether to 
approach such revisions agency wide (include air contaminant 
and solid waste contaminant permit application public 
notices) or solely for water quality. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

Statutory Authority: 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

_x_ Other: Request by NEDC that the Commission 
initiate rulemaking 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Attachment 

Attachment 
Attachment 
Attachment 

Attachment _}j,_ 

Attachment 
Attachment 
Attachment 

Attachment 
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Meeting Date: October 20, 1989 
Agenda Item: J 
Page 3 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 
Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

If existing Water Quality Program rules on public notice for 
permit applications is broadened to include detailed 
direction about the information to be included in the public 
notice, any error, omission or information which one may wish 
to dispute could be subject to litigation. 

Some of the information suggested by NEDC is not presently 
available or not readily available. Some of the suggestions 
could result in the Department requiring additional 
monitoring and assessment information from the regulated 
community. 

There is some restriction on the volume of material which may 
be included in public notices published by the Secretary of 
State's Office in the official bulletin. 

PROGRAM CONSIDERATIONS: 

Some of the information requested by NEDC is regularly 
developed and maintained by the Water Quality Program. The 
information which is not presently available is shown on 
attachment B. Principally among it is TMDL information where 
the Division has not yet completed the TMDL process on 
water quality limited streams and cumulative impact analysis 
by basin. Other information is not retained for the time 
periods suggested for coverage in the notice. Staffing 
impact to perform these activities would be fairly 
substantial with regard to cumulative impact analysis which 
would have to be done manually. 

The NEDC request states that similar rules be considered for 
air contaminant discharges and solid waste contaminant permit 
application notices. If the Commission advises the 
Department to proceed to rulemaking, direction needs to be 
provided whether it is to be done in an agencywide effort. 

The principal program consideration, however, is whether the 
increased information in the public notice would enhance the 
public's ability to respond to permits under consideration. 
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Meeting Date: October 20, 1989 
Agenda Item: J 
Page 4 

The Air Quality Program presently provides public notice on 
all air permits. Notice is described under OAR 340-14-025. 

The Water Quality Program provides public notice on NPDES 
permits. The notice is described under OAR 340-45-045. 

The solid waste program presently provides public notice 
based on the agency's internal policy used to determine when 
public notice is advisable. They are not codified in rule. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. The Department considered continuing the present practice 
without modification of the information provided. The 
Department concludes that the notice presently provided may 
not always be as good as it could be to alert the public to 
the implications of the announced action. Therefore, the 
Department feels some revisions should be explored. 

2. The Department considered asking the Commission to direct 
that it revise its present public notice without going to 
rulemaking to include information suggested which is 
available, to evaluate suggested information which is not 
presently accumulated for future inclusion, to devise a means 
to evaluate whether the modified public notice results in 
more meaningful notice and participation by the public, with 
a subsequent report to the Commission for recommended rules 
action. 

3. The Department considered asking the Commission to authorize 
the Department to go to rulemaking with the suggestion made 
by NEDC. 

4. The Department considered asking the Commission for 
authorization to go to rulemaking after requesting and 
receiving detailed suggestions from the affected public 
about what information should be included and which permits 
should require public notice for wastewater discharge, air 
contaminant discharge and solid waste contaminant permit 
applications. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

( 

The Department recommends alternative 4 which would provide a 
uniform approach by the Department on public notice on 
permits and would provide appropriate accountability by ( 
placing the requirements in rule form. 
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Meeting Date: October 20, 1989. 
Agenda Item: J 
Page 5 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed alternative is consistent with the agency policy 
to provide public access and comment on Department actions. 

ISSUES FOR COMMISSION TO BESOLYE: 

1. Should the public notice be modified to include more 
information? 

2. Should the public notice be codified in Department rules? 

3. Should any action be for Water Quality alone, with later 
actions taken on Air and solid Waste as.appropriate? 

INTENDED FOLLOWUP ACTIONS: 

1. Develop proposed public notice rules with input from the 
public. 

2. Return to the Commission for authorization to go to 
rulemaking. 

3. Hold public hearing on the proposed rules 

4. Return to the Commission for adoption of rules. 

Approved: 

Section: 

Report Prepared By: Lydia Taylor 

Lydia R. Taylor:crw/hs 
WC5629 
(10/6/89) 

Phone: 229-5324 

Date Prepared: Oct. 3, 1989 
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Attachment A 

Department comments are noted in italics, Where no comment is offered it 
can be assumed the Department already collects such information to some 
extent. 

PROPOSED GUIDELINES FOR CONTENTS OF PUBUC NOTICES 

Presented before the Environmental Quality Commission on September 7, 1989 
by David S. Mann on behalf of the Northwest Environmental Defense Genter 
(NEDG). 

(Please note that these model requirements are for wastewater discharges, 
equivalent requirements should be imposed for air contaminant and solid 
waste contaminant permit application notices.) 

PROPOSED RULE 

All public notices pertaining to proposed new, modified, or renewals of 
dis~harge permit must contain, at the minimum, the following information: 

ALL PERMITS 

1. General Information: 

a. Name of applicant. 

b. Type of facility. 

c. Location of facility, discharge. 

d. Wastes received/Wastes generated. 

Not all wastes received are identified for municipal 
facilities; for example, industrial wastes served by 
sewage treatment plants. 

e. Type of products/Quantity of product. 

f. Treatment and/or control facilities currently in place. 

2. Basis of need for permit (i.e., problems, regulations, technology 
change, change in Water Quality standards). 

3. Water Quality Impacts: 

a. Description of the Water Quality of the receiving stream, both 
upstream and downstream. 

WG5545 

We presently may not have upstream or downstream 
monitoring data. The Division is moving in this 
direction, but we aren't in this position yet. 
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b. If the stream is wat.er quality limited, list the TMDLs that have 
been established and how the permit will fit within the TMDLs. 

THDLs have been established for cliree of the water 
qualit:y limited streams (Tualatin, Yamhill, Bear Creek). 
We are scheduled to complete cwo per year. A 
description of where proposed permits fit into che THDL 
process and che opinion of Division staff about how the 
proposed can fall wichin anticipated solutions might be 
more appropriate. 

c. Description of how the permit will impact the water quality. 

This can be done generally, but specific quantitative 
data may not be available. 

d. Summary list, by date, of all evaluations done by the Department 
or the applicant concerning the water quality impacts. 

The Division may or may not retain evaluations more than 
five years old. 

4. Special Conditions: 

Assessment of future control needs based on findings on water quality, 
and a schedule for compliance . 

. (No #5 listed by NEDC) 

6. List and location of documents used to prepare permit proposal. 

FOR PERMIT RENEll'ALS AND MODIFICATIONS 

7. · If a permit modification, why? (i.e., change in technology, change in 
water quality, failure to meet previous conditions). 

8. Permit History. 

a. Type of Discharge. 

b. Dates of previous permits. 

This information was not computerized in years past. A 
file search would be required in all cases. 

c. Compliance History for at least the last two permit cycles. 

Host permit cycles are five years. This would require 
10 year file search. 

1) Evaluation and summary of DMRs with explanation of previous 
NPDES-violations. 
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2) Sununary of inspections performed by DEQ on influents and 
effluents to verify DMRs. 

If more than recent inspections were included, file 
seaches would be required. 

3) Sununary of complaints received and Department actions. 

4) Enforcement History, including; Notice of Violations, Notice 
of Intents, and enforcement actions taken. 

5) Evaluations of special conditions in previous permits and 
whether they were met. Explanation for any previous 
conditions that were not met. 

6) Documentation of any load increases allowed and the basis for 
the allowance, including dates of EQC approval. 

d. Location of DEQ cumulative impacts analysis to assure basin water 
quality standards or plans are not being violated. 

The Division does not currently perform cumulative 
impact analysis outside the THDL process. 

9. An assessment of future control needs based on the adequacy of present 
controls, records of compliance, and applicable rules and regulations, 
and the proposed schedule for permittee to meet these conditions. 

This is provided when appropriate, but an assessment of 
future control needs is not a standard application by the 
Division. 

The above proposed rules should serve as guidelines for promulgating minimum 
standards for public notices of proposed discharge permits. NEDC requests 
that the Commission initiate rulemaking proceedings within the next 30 days 
in accordance with applicable procedures for Commission rulemaking. 

WC5545 
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TECHNIQUE SUMMARY UST 

A1 STATEWIDE PHOSPHORUS BAN 
A2 TRI-COUNTY PHOSPHORUS BAN 
A3 RECYCLING PROGRAMS 
A4 IMPLEMENT WATER CONSERVATION PROGRAMS 
AS PLANNED GROWTH 

B1 USE OF PRETREATMENT LOCAL LIMITS 
B2 FEES FOR THE USE OR DISCHARGE OF CERTAIN POLLUTANTS 
B3 BAN GARBAGE DISPOSALS 
B4 HOUSEHOLD COMPOSTING 
BS SEPTIC TANK EFFLUENT PUMPING (STEP) SYSTEMS 
B6 COMPOSTING TOILETS AND GRAY WATER SYSTEMS 

C1 FLOW EQUALIZATION AT THE TREATMENT FACILITIES 
C2 FLOW EQUALIZATION/STORAGE IN COLLECTION SYSTEM 
C3 SEWER REHABILITATION TO REDUCE INFILTRATION AND INFLOW (I/I) 
C4 SECONDARY TREATMENT 
CS REGIONAL TREATMENT PLANT IN WEST BASIN 
C6 UPSTREAM REUSE PLANTS 
C7 LAND TREATMENT (OVERLAND FLOW) 
CS ADVANCED TREATMENT - LIME , 
C9 ADVANCED TREATMENT - 2-STAGE ALUM ADDITION 
C10 ADVANCED TREATMENT - BIOLOGICAL NUTRIENT REMOVAL (BNR) 
C11 ADVANCED TREATMENT - MEMBRANE PROCESSES 
C12 EFFLUENT FILTRATION 
C13 DRY WEATHER EFFLUENT STORAGE 
C14 EXPORT OF DURHAM EFFLUENT TO WILLAMETTE RIVER 
C1 S EXPORT OF DURHAM AND ROCK CREEK EFFLUENT TO WILLAMETTE RIVER 
C16 EXPORT OF ALL USA EFFLUENT TO WILLAMETTE RIVER 
C17 EXPORT OF EFFLUENT TO COLUMBIA RIVER 
C18 EXPORT WASTEWATER TO PORTLAND FOR TREATMENT AND DISCHARGE 
C19 CLASS 1 AGRICULTURAL REUSE 
C20 CLASS 2 AGRICULTURAL REUSE 
C21 CLASS 3 AGRICULTURAL REUSE 
C22 CLASS 4 AGRICULTURAL REUSE 
C23 URBAN OR NON-AGRICULTURAL REUSE OF EFFLUENT (IRRIGATION) 
C24 PULP AND PAPER REUSE 
C2S USE OF DEGRADED NATURAL WETLANDS FOR WASTEWATER IMPROVEMENT 

January 18, 1990 
Page 1 of 2 

C26 DEVELOPMENT OF NON-HYDRIC (NON-JURISDICTIONAL) FLOOD PLAIN SOILS AS WETLANDS FOR 
WASTEWATER IMPROVEMENT 

C27 ASSESS USE OF TRIBUTARY REACHES FOR ASSIMILATING NUTRIENTS IN WASTEWATER DIRECTLY 
OR IN ASSOCIATION WITH CREATED WETLANDS 

C28 ANAEROBIC DIGESTION OF SLUDGE 
C29 SLUDGE LIME STABILIZATION 
C30 HEAT DRYING OF SLUDGE 
C31 IN-VESSEL SLUDGE COMPOSTING 
C32 UNCONFINED SLUDGE COMPOSTING 
C33 RAIL TRANSPORT OF SLUDGE 



TECHNIQUE SUMMARY LIST 

C34 PIPELINE TRANSPORT OF SLUDGE 
C35 LIQUID SLUDGE TRANSPORT BY TRUCK 
C36 DEWATERED SLUDGE TRANSPORT BY TRUCK 
C37 SLUDGE INCINERATION 
C38 ASH LANDFILL 
C39 LAND APPLICATION OF SLUDGE 
C40 DISTRIBUTION AND MARKETING 

D1 OBTAIN RIVER ACCESS 
D2 RIVER CLEANUP (DEBRIS) 
D3 CORRIDOR MANAGEMENT 
D4 IMPROVE WATER RIGHTS ENFORCEMENT 
DS IN-STREAM FLOW MANAGEMENT 
D6 OBTAIN MORE WATER RIGHTS 
D7 FLOW AUGMENTATION 
D8 RIPARIAN ZONE ENHANCEMENT 
D9 RESTRUCTURE HAGG LAKE OUTLET 
D10 MODIFY LAKE OSWEGO INLET OPERATIONS 

January 18, 1990 
Page 2 of 2 

AF1 BAN ON INDUSTRIAL/COMMERCIAL USE OF PHOSPHORUS-CONTAINING CHEMICALS 
AF2 BUILDING MORATORIUM 
AF3 CHANGE DOMESTIC WATER SUPPLIES 

CF1 GROUNDWATER RECHARGE 
CF2 ASSESS USE OF INNOVATIVE AQUATIC TREATMENT SYSTEMS: SOLAR AQUATIC PLANT 
CF3 LAND TREATMENT (INFILTRATION/PERCOLATION) 
CF4 LANDFILL CO-DISPOSAL WITH MUNICIPAL SOLID WASTE (MSW) 
CFS MONOFIWNG OF SLUDGE 

DF1 MECHANICALLY AERATE A PORTION OF THE LOWER TUALATIN RIVER 
DF2 CHEMICAL CLARIFICATION OF TUALATIN RIVER WATER 
DF3 CHEMICAL CLARIFICATION OF WATER DIVERTED TO LAKE OSWEGO 
DF4 IN-SITU ALUM TREATMENT OF HAGG LAKE 
DFS PURCHASE LAKE OSWEGO RIGHTS AND CEASE TUALATIN RIVER DIVERSION . 
DF6 MODIFY/IMPROVE TUALATIN RIVER CHANNEL 
DF7 BIOMANIPULATION: USE OF ZOOPLANKTON TO REMOVE ALGAE FROM THE LOWER TUALATIN 
DF8 HARVESTING ALGAE FROM THE LOWER TUALATIN RIVER BELOW MILE 33 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

A1 
STATEWIDE PHOSPHORUS BAN 

Legislative ban on the use of phosphorus-containing detergents in 
the State of Oregon. Certain uses of detergents (e.g., medical and 
food handling) would likely be excluded from such a ban. 

Reduction of phosphorus in treatment plants' influents by as much as 
35 percent. Reduction in chemical use at Durham and Rock Creek 
by as much as 50 percent. Reduction in chemical sludge production 
at Durham and Rock Creek by 50 percent. 

Not applicable. 

Excellent for reducing phosphorus in the influent to treatment plants. 

A statewide phosphorus ban fits well with all other techniques for 
reducing phosphorus loads to the Tualatin River. 

Ban would likely exclude detergents used in food medical 
applications, food handling, and certain industrial applications, and 
exclude products for personal hygiene such as soap and shampoo. 

Not applicable in the context of implementation. As outlined in 
Performance above, a ban could have significant impact on O&M 
after implementation. 

A lobbyist will likely be required to get the Legislature to approve a 
ban, but parties including the Association of Oregon Sewerage 
Agencies (AOSA) and other municipalities may be interested in 
pursuing a ban. 

Consumers may incur increased costs for detergents. 

Passage of a ban will require a strong lobbying effort and a strong 
public awareness campaign to gain public support. 

The removal of phosphorus from detergens will likely increase the 
cost of detergents to the consumer. 

Requires public support before the Legislature to offset detergent 
industry lobbying. 

Political influence will be required fpr passage in the legislature. 
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A2 
TRI-COUNTY PHOSPHORUS BAN 

Ban on the sale and use of phosphorus-containing detergents and 
chemicals within Clackamas, Multnomah, and Washington Counties. 
Certain detergent and ch!lmical uses (e.g., health care and food 
handling) would likely be excluded. 

Reduction of phosphorus in treatment plants' influents by as much as 
35 percent. Reduction in chemical use at Durham and Rock Creek 
by 50 percent. Reduction in chemical sludge production at Durham 
and Rock Creek by 50 percent. 

Not applicable. 

Residential users could import phosphorus-containing detergents 
from sources outside the tri-county area. 

A tri-county phosphorus ban complements all other techniques for 
reducing phosphon.is loads to the Tualatin River. 

Certain uses would likely be excluded (e.g., health care and food 
handling). Such a ban requires public acceptance to minimize 
imports from oUtside the tri-county area. Detergent industry may 
choose not to supply phosphorus-free detergents and chemicals to 
area. 

Not applicable in the context of implementation. 

A tri-county ban would require additional inspection and 
monitoring by USA staff; estimated at $170,000 per year. Other 
wastewater service districts within the tri-county area would also incur 
costs. 

Legal authority to implement and enforce a local ban must be 
determined. Does the Metropolitan Service District have the 
authority? A tri-county ban would require support from Multnomah 
and Clackamas counties. 

·If the detergent industry chooses not to supply phosphorus-free 
detergents to such a localized area, citizens may not be able to 
purchase detergents locally. 

Public acceptance is needed to overcome any perception that 
detergents with phosphorus are better than detergents without 
phosphorus. 

A strong public education program would be necessary to minimize 
purchases from outside the tri-county area. 
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A3 
RECYCLING PROGRAMS 

Encourage the use of existing recycling programs and develop new 
recycling programs to reduce the number of pollutants being 
disposed of through the sewer and through storm drains. Such 
programs will include recycling of grease/oil from commercial 
establishments, household hazardous wastes, and antifreeze. The 
term •recycle' implies that a waste product will be reused beneficially, 
but in the case of some recycling programs the waste may actually 
be disposed of at an approved hazardous waste management facility. 

Recycling programs can be mandatory for industrial/commercial 
development and voluntary for residential users. 

Performance is not known at this time but some reduction in metals 
is expected from recycling antifreeze, and reductions of other 
pollutants are expected from other programs. 

Not applicable. 

Recycling programs have mixed success depending on the product 
to be recycled and how the program is promoted. 

Recycling complements all other techniques for reducing pollutants to 
the Tualatin River. 

Public involvement and acceptance limits the success of voluntary 
recycling programs. 

Impacts on O&M will vary depending on the pollutant. 

Mandatory recycling programs would increase the number of 
businesses to be inspected and monitored at an estimated 
cost of $50,000/year. 

Many recycling programs are currently available but underutilized. 
How can greater participation be achieved? 

How will recycled products be ultimately used or disposed? 

Recycling programs must be convenient for the public. 

How can existing programs be better promoted? 
If recycled products are disposed of, someone bears the 'cradle-to
grave• liabillty of future environmental problems develop. The 
industrial pretreatment will need to be expanded. 
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A4 
IMPLEMENT WATER CONSERVATION PROGRAMS 

Water conservation has potential to reduce pollutants by controlling 
the quantities of water either imported into the basin or processed 
within the basin in treatment facillties. The less water used, the less 
to be treated and disposed of as waste. 

Water is not a pollution problem until It is used. In order to become 
a problem, It must enter the basin. Water conservation could delay 
the addition of municipal water facillties to create new supplies to 
serve the basin. While the technique would reduce the overall water 
supply requirements, It would have little impact in the treatment 
process. 

Other conservation techniques would include use of dual metering 
systems for customers with large irrigation demands and rate 
adjustments for each type of use. Modifications to the building 
codes that deal with plumbing flX!ures could require use of water 
conservation units. 

Varies with degree to which public adheres to conservation goals. 
May achieve up to 10 to 15 percent reduction in water consumption 
per individual dwelling unit. 

Not applicable. 

Function of public's commitment. This measure has been effective in 
water short communities. 

Water conservation programs could be integrated with numerous 
other techniques. The results that can be achieved are limited and 
cannot be altered significantly by changing the water conservation 
program. 

None by public agencies. 

• Small public costs for education/public involvement. There will be 
a significant cost savings related to the reduction of ]Nater 
resources development. 

• Retrofit of water conserving fixtures would be a private 
(homeowner) cost. 

Requires public acceptance. 

Minor social issues resulting from small changes in lifestyle. 

See Social Issues. 

Need for public Involvement/education and cooperation with the water 
purveyors. 
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AS 
PLANNED GROWTH 

Current land use system employed throughout the state requires land 
use designations to be established within Urban Growth Boundaries 
(UGB) and used to guide development. This technique would require 
that sewer services including treatment capacity be in place prior to 
occurrence of development. Once implemented, this system will 
allow the Agency to be ahead of development in capacity rather than 
having to catch up with development already in place. 

Plant facilities will operate at less than .installed capacity and thereby 
be somewhat more efficient. 

Changes in facilities sizing would occur in terms of timing rather than 
actual size. 

Reliability of treatment and conveyance facilities will improve. 

Will require significant front end financing to construct systems and 
facilities well before users are in place. May be viewed by some as 
placing the Agency in the land use planning field. 

Major impacts in timing of O&M needs. 

Unknown cost impacts. Will undoubtedly increase capital costs due 
to accelerated timing of facilities construction. 

May require significant changes in coordination between land owners, 
develope!'S, permitting agencies and USA. 

Improvement in environment due to increased system capacity, may 
adversely affect development community. 

Need for accelerated financing means higher user fees. 

Agency currently has little (no) control over land use issues or 
development timing. 
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81 
USE OF PRETREATMENT LOCAL LIMITS 

The local limit determination process would be patterned after the 
current' approach for industrial pretreatment which currently limits 
heavy metals and other pollutants. This technique will require 
industry and some commercial establishments to pretreat their wastes 
prior to discharge in order to remove/reduce pollutants such as 
phosphorus, nitrogen, sulfur, total dissolved solids, chemical oxygen 
demand, and total suspended solids. 

Performance would be variable depending on the pollutant and the 
plant. Phosphorus at Rock Creek may be reduced by 30 percent. 
Chemical oxygen demand may be reduced at Forest Grove by 35 
percent When pretreatment criteria are established an estimate of 
performance can be determined. 

Not applicable. 

USA has demonstrated excellent success with industrial pretreatment 
compliance. Similar success is expected with this technique. 

Use of pretreatment local limits complements all other techniques for 
reducing phosphorus loads to the Tualatin River. 

Industrial contributions of some pollutants of concern are insignificant 
compared to residential and commercial contributions. 

Any reduction in influent loading would have a beneficial impact on 
O&M. 
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TECHNIQUE SUMMARY (continued) 

An expanded industrial pretreatment program will be 
necessary at an estimated cost of $60,000 per year. 

Cost-effectiveness of treating certain wastewater pollutants on-site 
versus at the treatment plant must be considered. Use of an 
expanded program for local limits may have a negative impact on 
business development. 

How will industry dispose of removed pollutants? 
Implementation might halt or slow growth in the basin. 

How will existing industrial/commercial development respond? 
How will potential industrial/commercial development respond? 

Implementation will require an expanded pretreatment program. 

Disposal of certain sludges from the pretreatment processes 
(e.g., Gray and Company) may increase competition for available 
land for municipal sludge disposal. 

81 

All industries and commercial enterprises will likely discharge these 
pollutants. What criteria will judge the need tor pretreatment? 

Pollutants have different impacts at each plant. Pretreatment within 
each basin (or sub-basin) may not be necessary. 

There is some benefit to overall treatment effectiveness in relaxing 
some industrial discharge limits such as the upper limit (9.0) for pH. 

Can USA assist in seeking or providing grants for studies on ways 
industries can reduce discharges of pollutants? 
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FEES FOR THE USE OR DISCHARGE OF 
CERTAIN POLLUTANTS 

82 

Implementation will result in a charge or fee for the use or discharge 
of pollutants as a means of cost recovery, or as a disincentive for 
use. This technique could use several approaches: 
1. A fee for a chemical sold in the basin. 
2. A cost recovery system for discharge of certain pollutants. 
3. A surcharge for the discharge of certain pollutants (cost recovery 

plus a penalty.) 

Reductions in pollutants do not necessarily occur; they are related to 
the magnitude of the fee that is implemented. 

Not applicable. 

Depending on the approach, the technique can be effective in 
reducing pollutant discharges and/or recovering costs. 

A fee approach complements all other techniques for reducing 
phosphorus loads to the Tualatin River. 

Implementation of a fee or charge does not necessarily reduce 
pollutants or improve water quality. 

Impact on O&M of the treatment plants will vary with the approach 
taken. If the fee discourages discharge of pollutants from industry, a 
positive benefit will be realized. 

Expansion of the industrial inspection program would need 
to be expanded at an estimated cost of $60,000 per year. 

Use of a fee approach might have a negative impact on business 
development. The legal authority to impose a fee on use would need 
to be determined. 

Might halt or slow commercial/industrial development within the basin. 

How will existing industrial/commercial development respond? 
How will potential industrial/commercial development respond? 

A cost of treatment or fee structure will need to be developed. 
If a fee on use is assessed, how will use be monitored? The fee 
approach would require an exhaustive review of chemical compounds 
used. Does USA have legal authority to impose a fee on use? 
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83 
BAN GARBAGE DISPOSALS 

The governing agency would not allow garbage grinders to be 
installed in homes. Garbage disposals or macerating pumps, located 
in kitchen sink drains, that grind up solids and discharge a 
combination of transport water and wet garbage to the public sewage 
collection system would be banned in new homes, and, perhaps, 
removed from existing homes. 

Removal is relatively simple. The removal of such machines does not 
require replacement. It requires that people pick up wet garbage 
and place it in a container or in a simple home composting pile 
outdoors. 

Not applicable. 

Very reliable in removal of BOD, TSS, and phosphorous loads. 

Inflexible. 

None by public agencies. 

Homeowner will experience some inconvenience but will 
not have increased costs. 

Would likely require governmental action to prohibit sale and use of 
disposal units. 

Significant changes in homeowner lifestyle. 

Requires significant public cooperation. 

Political sensitivity, requires major public education program. 
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84 
HOUSEHOLD COMPOSTING 

Asks residents to practice recycling wherever possible in daily 
routines. Especially important in recycle of organic wastes to reduce 
biologic loads at the wastewater treatment facility. Kitchen wastes 
provide primary source of organics for compost pile. Supplemental 
carbon source can be obtained through use of yard debris and other 
woody materials. 

Estimates are that up to 0.46 lbs. per capita of organic material is 
produced each day in a typical home. This could reduce the BOD 
and SS load at a treatment facility by up to 30 percent. Additional 
benefits include reduction of solid wastes programmed for sanitary 
landfilling and creates a reusable material for soil amendment and 
gardening purposes. 

Varies with individual situation. 

Very reliable at removing organic and solid materials from the waste 
stream. 

Very flexible from public treatment facility perspective. Will reduce 
loads regardless of process used. 

Depends on voluntary compliance by resident. Is less applicable in 
multi-family settings. 

Requires daily O&M by homeowner, reduces the operations and 
power costs significantly at a treatment facility. 

Very little capital costs by homeowner, none for public system. 

Requires changes in lifestyle, public education and dedication by 
individual homeowner. 

Environmentally sound, provides significant secondary benefits, 
provides immediate beneficial reuse. 

Public education and desire to recycle. 

Requires public education program and possibly some level of 
assistance in startup. 
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85 
SEPTIC TANK EFFLUENT PUMPING (STEP) SYSTEMS 

This system provides a home or group of homes with septic tank 
facilities but makes use of the public sewer to convey and treat water 

·generated in the home. Typically, septic systems fail because the 
drainfield becomes clogged, blinded, or otherwise inoperative. STEP 
systems provide the best of both on-site and regional treatment. 
Sludge and scum (septage) is trapped in the septic tank and must 
occasionally (4 - 1 O years) be removed and treated. A pump in the 
system conveys clarffied wastewater to a public sewer for additional 
treatment at a central facility. 

STEP systems are relatively new but gaining in acceptance. Since 
the system is relatively impervious to groundwater, little infiltration and 
inflow is seen in the system. Largest STEP systems in the US serve 
upwards of 10,000 homes. 

Performance is good with components being manufactured explicitly 
for this application. Each home or small group of homes uses a 
pump with attendant power, control, alarm, and related features 
which requires a new level of service by the public agency. 
Reduction of settleable and floatable materials in the wastestream 
reduces the load at the treatment facility significantly. 

Systems vary in size from single family units to those serving up to 
six to eight homes with a single tank/pump unit. 

Very reliable with continued maintenance. Probably improves sewer 
operations with reduced solids and I/I. 

Flexibility is available through use of timers to pump tanks during off
peak hours. 

Public acceptance, need for access to STEP system on private 
property and remote service of many small pump systems. 

Lowers O&M for sewers and central treatment facility, increases O&M 
through need for additional field crews, central dispatch, and alarm 
monitoring. 
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85 
Comparative costs with central treatment are not available. Usually 
higher that traditional systems due to need for septic tanks and 
pumping systems. 

Signfficant change from tradition. Public education. 

Improves treatment efficiency thereby improving environmental 
impacts. Social acceptance of septic tanks at each home may be 
difficult. 

Public education, retrofitting required in developed areas means 
digging up yards, driveways, etc. 

Costs, signfficant change in operations approach. 
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86 
COMPOSTING TOILETS AND GREY WATER SYSTEMS 

Removes the need for central sewage treatment systems and facilities 
by disposing of waste solids and liquids on-site. Composting toilets 
are used in primarily remote locations where local sewers are 
unavailable to the homeowner. They function by composting fecal 
matter with kitchen and other household organic wastes to produce a 
rich organic compost material which is removed periodically from the 
reaction chamber. Typically, no power or mechanical equipment is 
needed to operate these units. 

Grey water systems are used in conjunction with composting toilets 
to dispose of the water fraction of waste materials generated in a 
home. These waste streams include sinks, clothes washer, 
dishwasher and shower/tub streams. Water is usually conveyed to 
either a drainfield or a public sewer. 

Both composting toilets and grey water systems perform well when 
well maintained. Reports of odor with composting toilets are 
common unless the toilet compartment is well ventilated. Retrofitting 
either system to an existing structure is costly. Applies to single 
family dwellings only. 

Grey water systems using drainfields require sultable soils and 
drainage to safely recycle the wastewater. 

Single family dwellings are most suitable for composting toilets. 
Sizing of both composting toilets and grey water systems are dictated 
by local and state regulation. 

Reliability is good with occasional drainfield failure due to blinding of 
soils or leaching nitrogen to groundwater. 

Relatively inflexible once installed. 

Local building codes, odor potential, and public acceptance are most 
noticeable limitations. Composting toilets have found little public 
acceptance. 

None by public agency, continuous by homeowner. 
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TECHNIQUE SUMMARY (continued) 

No public costs. Homeowner costs can reach $10,000 per 
installation. 

Requires public acceptance and regulatory approval. 

Requires changes in life style to use a composting toilet. 

Public education required; could be limited by land use issues. 

Public education. 

Tualatin Basin Consultants 
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C1 
FLOW EQUALIZATION AT THE TREATMENT FACILITIES . 

Divert peak daily flow at treatment plant to flow equalization. Flow 
equalization permits operating the wastewater treatment plant at a 
more constant flow rate thus reducing plant operation and control 
problems; improving treatment performance; and reducing the 
required hydraulic capacity of downstream facilities. 

Provides treatment Of all flows within the normal operating range of 
the plant's treatment·facillties. This stabilizes treatment periormance 
and can significantly reduce chemical dosages and energy costs. 
Treatment of flows in excess of average daily flow would occur during 
periods when influent flows to the plant are less than average daily 
flows. 

Equalization based on flow variation between minimum and maximum 
flow. Equalize flow over 24 hours. Plant design downstream oi flow 
equalization based on average daily flow. Flow equalization would be 
implemented after primary treatment (screening and primary 
clarification) to minimize sludge accumulation and odor in the flow 
equalization basin. Size of flow equalization facility is generally equal 
to 25 percent (•) of average daily flow. Pumping station required to 
transport flows between the equalization basin and the treatment 
process. Aeration system required in the flow equalization structure 
to mix and aerate the wastewater. 

Very effective. 

Easily integrated into any treatment process. Provides for more 
constant operation Of chemical feed equipment (i.e., lime, chlorine, 
polymer, etc.) downstream of diversion. Provides for more constant 
operation of downstream process (i.e., aeration, filtration, pumping, 
etc.). 

Land requirements for equalization structure. 

Additional operation for pumping station and aeration. Increase in 
maintenance for added equipment and facilities. Reduced costs of 
operation and maintenance of downstream processes at treatment 
plant due to constant Operation and control. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C1 
Capital costs and operating costs per gallon vary with the size of the 
storage facilities. Uncovered, earth-lined structures are the least 
expensive with covered concrete storage reservoirs being the most 
expensive. Typical capital costs range from $0.50 per gallon to $2.00 
per gallon. Typical operating costs range from $0.03 to $0.08 per 
gallon of storage volume per year. 

Availability of land for the flow equalization facilities. 

Odor potential and mitigation alternatives. 

No significant issues identified unless siting becomes difficult. 

Technique is compatible with Agency goals. 
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FLOW EQUALIZATION/STORAGE IN COLLECTION 
SYSTEM 

TECHNIQUE SUMMARY 

C2 

Divert peak daily flow in collection system to storage prior to 
treatment facilities. Equalization permits operating the wastewater 
treatment plant at a constant flow rate thus easing plant operation 
and control; improving treatment performance; and reducing the 
hydraulic capacity of treatment facillties. 

Provides treatment of all flows within the normal operating range of 
the plant's treatment facillties. This stabilizes treatment pertormance 
and can signijicantly reduce chemical dosages and energy costs. 
Treatment of flows in excess of average daily flow occurs during 
periods influent wastewater flows to the plant are less than average 
daily flows. 

Equalization/storage based on flow variation between minimum and 
maximum flow. Equalize flow over 24 hours. Plant design based on 
average daily flow. Flow equalization/storage could be implemented 
at multiple locations in collection system or at single location prior to 
wastewater treatment facillties. Screening facilities required prior to 
flow equalization/storage. Size of flow equalization generally equal to 
25 percent (±) of average daily flow. Pumping station required to 
transport flow to or from the flow equalization/storage. Aeration 
system/mixing required in the flow equalization/storage structure to 
mix, aerate, and keep particles in suspension. 

Effective at controlling flow downstream of flow equalization/storage to 
average daily flow conditions. Effective at red wet weather flows. 

Easily integrated into collection system facilities. Provides for more 
constant operation of treatment processes, equipment and chemical 
additions. 

Land requirement for equalization/storage structure. Siting of remote 
treatment facility. Pumping station required to remove or return 
excess flow to the downstream facilities. Aeration/mixing of flow 
equalization/storage facility. 

Addltional operation of remotely located pumping station and flow 
equalization/storage facility. Increase in maintenance for added 
equipment and facilities. Reduced costs of operation and 
maintenance of downstream facilities due to constant operation and 
control. 
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C2 
Capltal costs and operating costs per gallon vary with the size of the 
storage flow equalization/storage facilities. Typical capital costs range 
from $0.50 per gallon to $2.00 per gallon respectively. Cost of flow 
equalization/storage in pipelines is based on the size and length of 
pipe. The cost of pipe is typically $6.00/diameter-inch/foot of length. 
Typical operating costs range trom $0. 03 to $0. OB per gallon of 
storage volume per year. 

Availabillty of land tor the flow equalization/storage facility. Siting of 
remote facilities. 

Odor potential and mitigation alternatives. 

No significant issues identified unless siting becomes difficult. 

Technique is compatible with Agency goals. 
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SEWER REHABILITATION TO REDUCE INFILTRATION 
AND INFLOW (I/I) 

C3 

Comprehensive sewer rehabilitation programs can reduce I/I into the 
sewer systems and peak flows to the treatment facilities. 

Infiltration refers to water that enters the sewerage system from the 
surrounding soil. Common points of entry include broken pipe and 
defective joints in pipe and manhole walls. 

Inflow refers to storm water runoff that enters the sewerage system 
only during or immediately after rainfall. Points of entry may include 
connections with roof and area drains, storm drain connections, and 
holes in manhole covers in flooded streets. 

A comprehensive sewer rehabilitation program would include total 
rehabilitation of sewer mains, manholes, and laterals in subbasins 
exhibiting high rates of I/I. Rehabilitation can be accomplished by 
several methods including pipe and manhole replacement, slip lining, 
grouting, and relining. 

Removal of I/I in rehabilitated basins (including laterals) ranges from 
50 to 75 percent. Reduction of overall I/I to treatment facilities ranges 
from o to 30 percent. Reductions of phosphorus loads to the 
treatment facilities are minimal due to generally low phosphorus 
concentrations in groundwater will reduce the size and improve the 
performance of the downstream treatment processes. 

Varies according to the size and condition of the existing facilities. 

Comprehensive rehabilitation of entire subbasins has been shown to 
have short term reliability. Long term reliability has yet to be 
documented. 

Can implement according to an assessment of priorities. This 
technique is compatible with other techniques. 

Overall effectiveness and cost are uncertain due to undetermined 
long term maintenance requirements and reliability. USA needs 
additional jurisdictional authority 

A continuing monitoring and maintenance program is required for 
long term I/I removal. Regrouting is required as often as every 5 
years. 
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C3 
Inflow removal is generally more cost effective and reliable 
than infiltration removal. Rehabilitation costs for infiltration removal 
may be as high as the cost for total replacement of the sewers, 
manholes, and laterals within the subbasin. Reduction of I/I will 
reduce the cost of downstream treatment works. 

Effective I/I removal programs require the rehabilitation of service 
laterals located on private property. 

Environmental impacts associated with short-term construction 
activities. 

Short-term construction activities and work on private property. 

Implementation of inter-governmental agreements requiring 
municipalities to implement effective I/I reduction programs. 
Implementation of an ordinance or attainment of easements to allow 
work on private property. Assessment of capital improvement 
priorities. 
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SECONDARY TREATMENT 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C4 

This technique involves the use of wastewater treatment facilities to 
treat to a level equivalent to the EPA definition of secondary 
treatment. With few exceptions, all U.S. municipal wastewater 
treatment plants must provide this level of treatment at a minimum. 
Typically, this would include preliminary treatment (rag and grit 
removaQ, primary clarification, secondary treatment, and disinfection. 
The secondary treatment facilities may consist of a variety of 
alternative processes that, in most cases, include a biological 
treatment system followed by a solids removal process. The 
biological treatment processes are typified by the processes now in 
use at USA facilities - activated sludge and trickling filter systems. 
Solids removal is generally achieved by sedimentation. 

There are also· other ancillary facilities associated with a secondary 
treatment plant that may include raw sewage or treated effluent 
pumping; laboratory, operations, and maintenance facilities; effluent 
outfall structures; and miscellaneous process facilities. In addition, all 
secondary treatment processes generate sludge, which must be dealt 
with using processing facilities described in other techniques. 

Secondary treatment performance is generally defined as an effluent 
containing less than 30 mg/L BOD and TSS (monthly average) and 
removal of at least 85% of influent concentrations of these 
contaminants. There are also typically standards for maximum 
effluent levels of coliform. Typical performance of a well-run plant is 
an effluent of less than 20 mg/L BOD. and TSS, and greater than 90% 
reduction. During periods when rain dilutes influent wastewater · 
pollutant concentrations, it can be difficult to achieve the 85% 
removal criterion. 

Secondary treatment by itse~ generally does not provide significant 
reductions in phosphorus or in nitrogen compounds. Processes can 
be modified to provide nearly complete removal of ammonia nitrogen. 

Treatment facilities are designed based on the characteristics of the 
influent wastewater. Sizing criteria generally must meet state 
guidelines, and be consistent with industry-standard parameters. 

Excellent 

Excellent - most secondary treatment processes can be adapted to 
a wide variety of effluent standards. 
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TECHNIQUE SUMMARY (continued) 

Requires addltional treatment processes to meet many discharge 
standards for reuse or discharge. 

All existing USA plants currently include secondary treatment. 
Processes are well understood and operation and maintenance is 
relatively simple. 

C4 

The cost for a new activated sludge treatment facillty varies from $2 
to $5 per gallon/day of capacity (based on average flow) depending 
on the size of the plant and the amount of special appurtenances. 

Secondary treatment facillties already in place at USA plants. This is 
•conventional' treatment, so there are few implementation concerns. 

None identified. 

Siting of new facilities may generate opposition from area residents. 

None. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

cs 
REGIONAL TREATMENT PLANT IN WEST BASIN 

This technique involves elimination of the Hillsboro West and Forest 
Grove treatment facilities and transfer of all flows from these service 
areas to the Rock Creek Plant for treatment. This would increase the 
average annual flow to Rock Creek by 34% in 1995 (7.9 MGD 
increase). At ultimate buildout, average annual flow to Rock Creek 
would be 23% higher (15.2 MGD increase) than the flow projected for 
the Rock Creek service area alone. 

Would consolidate treatment operations at a single facility. No 
significant change in treatment performance would be expected. 

Conveyance facilities must be sized to handle peak flows unless 
collection system storage is provided. Treatment facilities are sized 
based on conventional flow and loading criteria. 

Assuming proper design and operation of treatment facilities, 
reliability of a regional treatment plant should be equal to or better 
than smaller, decentralized treatment plants. 

Flexibility issues relate more to the treatment and reuse/disposal 
methods chosen than to the question of single or multiple treatment 
facilities. Location of treatment facilities with respect to reuse 
opportunities may affect flexibility. 

Availability of space at Rock Creek to accommodate a larger 
treatment facility. 

Consolidation of three facilities into one should reduce 0 & M 
requirements for treatment. This will be partially offset by 0 & M 
requirements for pumping stations at Forest Grove and Hillsboro 
West. 

Undetermined at this time. 

Conditional use permit for Rock Creek. Obtaining easements and 
right of ways for conveyance systems. 

Construction impacts. 

Typically favor elimination of treatment facilities unless costs are 
prohibitive. 

Consolidation of treatment operations must be compatible with 
reuse/disposal objectives. Rock Creek must still meet nutrient waste 
load allocations. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C6 
UPSTREAM REUSE PLANTS 

· This technique involves construction of treatment facilities for effluent 
reuse that are located upstream in the collection system. The goal of 
this approach is to minimize conveyance costs for reclaimed water by 
locating the treatment facility closer to the point of water use. It also 
allows the design and operation of the treatment facility to be 
optimized for water reclamation. The facilities would provide liquid 
treatment only. Sludge would be returned to the collection system 
for processing at the main treatment plant located downstream. This 
treatment approach is commonly used in Southern California and 
offers additional advantages: it reduces hydraulic loads on the 
collection system, thus extending capacity; and, H located near a 
receiving stream, the plant can be operated in a treat and discharge 
mode during the winter. The level of treatment provided could vary 
depending on the effluent quality needed for the specific reuse 
application. Must likely, the plant would be designed to produce the 
highest category of reclaimed water quality which would allow 
unrestricted use. 

Greater than 95 percent removal of BOD and SS in treatment plant 
and substantial removal of phosphorus, depending on chemical 
dosage. Soil crop system will provide further removal of BOD, SS, 
phosphorus, and nitrogen. 

Conventional activated sludge, coagulation, and filtration design 
criteria applied to volume of flow to be treated for reuse. Amount of 
land needed is a function of application rate and length of irrigation 
season. For 2-foot/year application rate and 150-day irrigation 
period, require about 230 irrigated acres per MGD. 

Excellent. 

Excellent - same facilities can be used as part of winter season 
treatment when reuse demand ceases. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for summertime treatment and 
discharge. 

Treatment is consistent with the operation of other USA facilities - no 
burdensome or unusual treatment plant requirements. Must operate 
an effluent distribution system. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 
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TECHNIQUE SUMMARY (continued) 

CG 
The cost for a new activated sludge treatment facility followed by 
coagulation, filtration and disinfection varies from $4 to $6 per gallon 
of capacity depending on the size of the plant and the amount of 
special appurtenances. 

Must site new treatment facility. Must get reclaimed water use plan 
approved by State. Must convince users that reclaimed water is 
acceptable for use in their application. Must get legally enforceable 
contract with the users of the .effluent. Must demonstrate no adverse 
effect on groundwater quality. Must obtain WPCF or NPDES permit 
which authorizes use of reclaimed water. Unless USA enters farming 
business, will have to negotiate water reuse agreements with several 
users. 

Makes beneficial use of nutrients in wastewater. Effective public 
education program may be necessary to gain support of agricultural 
users and of the owners of property adjacent to the land where 
effluent is reused. 

Increased public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. Reduces hydraulic load on collection system. 
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DRAFT January 1 B, 1990 

TECHNIQUE SUMMARY 

C7 
LAND TREATMENT (OVERLAND FLOW) 

Overland flow is essentially a biological treatment process in which 
wastewater is applied over the upper reaches of sloped terraces and 
allowed to flow across the vegetated surface to runoff collection 
dttches. Treatment is accomplished by physical, chemical and 
biological means as the wastewater flows in a thin sheet down the 
relatively impervious slope. Overland flow can be used as a 
secondary treatment process where discharge of a nitrified effluent 
low in BOD is acceptable. In this application, pretreatment 
requirements consist of screening and removal of grtt and grease. It 
can serve as an advanced treatment process following secondary 
treatment. Depending on the effluent quality produced, the collected 
runoff can be etther discharged to a stream or reused in an irrigation 
program. 

The expected treatment efficiency will vary with the concentrations of 
constttuents in the applied wastewater. If secondary effluent is • 
applied, the effluent qualfy listed below would be expected. 

Constituent 

BOD: 
Suspended Solids: 
Ammonia-Nitrogen (as N): 
Phosphorus (as P): 

Concentration. mq/L 

5 - 10 
8 - 10 
0.5 - 1 
3-5 

Wtth the exception of ammonia-nitrogen, these effluent qualities would 
not be acceptable for discharge to the Tualatin River. Consequently, 
advanced treatment would be required prior to overland flow. 
Overland flow can achieve all but the highest category of water 
quality for reuse. 

Land requirements typically vary from 25 to 11 o acres per MGD. This 
requirement would increase if buffer zones are needed. 

Abilfy to meet Tualatin discharge requirements is doubtful unless 
wastewater receives advanced treatment (including phosphorus 
removaQ ahead of this process. 

Very limtted. Hard to change direction once large capital expenditure 
is made in overland flow system. 

Large land requirements. Not effective in cold weather. Requires 
relatively flat slopes (2 to 8 percent). Requires relatively impermeable 
soils. 

Represents a new type of operation for USA staff. Careful attention 
must be paid to monitoring and control of surface runoff. Upstream 
treatment system required. 
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TECHNIQUE SUMMARY (continued) 

C7 
Land costs would be at least $100,000 to $440,000 
per MGD of capacity based on $4000/acre. Additional costs would 
be associated with site development and pretreatment, pumping, 
distribution and collection of wastewater. 

Large land requirements. May be difficult to site and permit. 

Effect on groundwater quality; aerosols; potential for surface runoff. 
Insect propagation. 

May not be willing to dedicate large land area to wastewater 
treatment. 

Represents an additional treatment facility to operate and maintain. 
Not a promising technique for meeting target effluent qualities. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

ca 
ADVANCED TREATMENT • LIME 

This process consists of a conventional activated sludge system 
followed by lime addition, recarbonation and effluent filtration. 
Ammonia-nitrogen removal is achieved by operation of the activated 
sludge in the nitrification mode. Phosphorus removal is achieved in 
the lime clarification and effluent filtration stages. Supplemental 
alkalinity addition is probably not needed for this process. Total 
sludge production (on a dry weight basis) is nearly three times that 
produced by conventional secondary treatment. Lime sludge is 
relatively easy to dew at er but is highly corrosive and messy. 

98 to 100 percent removal of phosphorus, BOD and TSS; 85 to 100 
percent removal of ammonia-nitrogen. 

Activated sludge system is based on an MCRT of 7 days or longer. 
Lime dose is based on the alkalinity concentration of the secondary 
effluent. Lime is added to raise the pH to 11 or higher. 
Recarbonation may be practiced in one stage or two. This brings the 
pH back to neutral conditions. Clarification and filtration facilities are 
conservatively sized to ensure good solids capture. Lime sludge is 
typically handled by gravity thickening and filter press dewatering. 

Good; only one full-scale lime plant is currently in operation for 
wastewater treatment. That plant reports consistent performance and 
produces an effluent phosphorus concentration below the prescribed 
effluent limits. 

Fair - most of the facilities incorporated into a lime treatment system 
could be modified for use in other water quality management 
systems. However, the lime feed, recarbonation feed and lime sludge 
handling facilities may represent sunk costs for this system. The 
conservatively designed aeration, clarification and filtration facilities 
would better enable plants to treat peak flows and high loadings 
during the winter. 

Handling and disposal of tpe large volume of sludge produced. 

Operation and maintenance of a lime treatment facility is more 
burdensome than most systems because of material handling 
difficulties and th!l large volume of sludge produced. Some recent 
design innovations have improved this situation, but most operational 
staffs dislike lime handling systems. The amount of sludge that must 
be processed and hauled will increase dramatically. 
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TECHNIQUE SUMMARY (continued) 

ca 
The cost of a new lime treatment system with nitrification varies from 
$5 to $8 per gallon of capacity depending on the size of the plant 
and the amount of special appurtenances. The cost at USA's plants 
would be less since many required treatment facilities are in-place. 
Operating costs for lime treatment are high compared to other 
phosphorus removal systems. 

Disposal of a large volume of lime sludge. Must secure reliable 
supply of chemicals. 

Process achieves nutrient limlts. No significant or unusual odors are 
associated with process. Truck or rail traffic around plant will 
increase sharply due to increased chemical deliveries and sludge 
haul. 

Potential local concern over truck traffic. 

Process is capable of meeting nutrient TMDLs by 1993. 
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TECHNIQUE SUMMARY 

C9 
ADVANCED TREATMENT· 2-STAGE ALUM ADDITION 

This process uses two-stage addition of alum and polymer combined 
with effluent filtration to reduce phosphorus concentrations. The 
locations of chemical addition would be prior to primary clarification 
and prior to tertiary clarification (secondary effluent). Ammonia
nitrogen concentrations are reduced through operation of 
conventional activated sludge systems in a nitrification mode. 
Because both alum addition and nitrification consume alkalinity, soda 
ash, lime or caustic soda must be fed to the primary effluent for pH 
and alkalinity control. Alum addition will increase sludge production 
20% to 40% (on a dry weight basis) over typical secondary sludge 
treatment quantities. It will also change the sludge characteristics. 
Alum sludge can be processed by most solids management systems. 

98 to 100 percent removal of phosphorus, BOD and TSS; 85 to 100 
percent removal of ammonia-nitrogen. 

Chemical dosages are typically based on 90% removal of phosphorus 
across each alum addition stage. In the initial stage, dosage will be 
close to stoichiometric ratio (1 o mg alum/mg phosphorus). In the 
second stage, excess alum must be added at an optimum pH for 
phosphorus removal. Supplemental alkalinity is added to maintain 
both a proper pH for nitrification and an effluent alkalinity of 50 mg/L 
or greater. Clarification and filtration facilities are conservatively sized 
to ensure good solids capture. Activated sludge operation is based 
on a MCRT of 7 days or longer. 

Very good; results of full-scale tests and applications at other 
treatment facilities have demonstrated ability to meet effluent 
phosphorus and ammonia-nitrogen limits on a monthly basis; 
significant daily variations in effluent quality can occur. 

Excellent - Same facilities can be used to produce highest category 
of water for reuse. Also, the conservatively designed clarification, 
aeration and filtration facilities would better enable plants to treat 
peak flows and high loadings during the winter. 

Treatment process results in higher total dissolved solids (TDS) 
concentration in effluent than that produced by secondary treatment. 
Tualatin River already exceeds in-stream standard for TDS. In sludge 
reuse programs, end users must accept product with greater portion 
of chemical sludge. 

Operation of the chemical feed system and nitrification process is 
straightforward and should not present a signHicant increase in 
complexity over current operations. The most signHicant 0 & M 
implications will be associated with the solids process because the 
volume of sludge will increase and because alum sludge is more 
difficult to thicken and dewater. 
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TECHNIQUE SUMMARY (continued) 

C9 
The cost of a new two-stage alum system with nitrification varies from 
$4 to $7 per gallon of capacity depending on the size of the plant 
and the amount of special appurtenances. The cost at USA's plants 
would be much less since many required treatment facilities are in
place. Operating costs for the two-stage alum system are moderate 
compared to other phosphorus removal systems. 

Must secure reliable supply of chemicals. Must get permit structure 
that allows daily fluctuations in effluent quality. Must get in-stream 
standard for TDS adjusted. 

Process achieves nutrient limits, produces sparkling clear water. No 
signHicant or unusual odors are,,associated with process. Truck or 
rail traffic around plants will increase substantially due to increased 
chemical deliveries and sludge haul (unless incineration is practiced). 

Potential local concern over truck traffic. 

Process is capable of meeting nutrient TMDLs by 1993 and has 
flexibility to be modified to other uses (such as effluent reuse) in the 
future. 
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TECHNIQUE SUMMARY 

ADVANCED TREATMENT • BIOLOGICAL NUTRIENT 
REMOVAL (BNR) 

C10 

In this process, a conventional activated sludge system is modified to 
provide ammonia-nitrogen removal through nitrification and 
phosphorus removal through luxury uptake in the biological 
organisms. The phosphorus is then removed when the organisms 
are wasted from the system. The BNR system is capable of 
producing an effluent phosphorus concentration of 1 to 2 mg/L To 
achieve the low effluent concentrations required, the BNR process 
must be followed by chemical clarification and filtration. Alum and 
polymer would be the likely chemicals used. Two key advantages of 
the BNR process are low chemical consumption and low sludge 
production. The" projected quantity of sludge produced is only 
slightly higher than that produced by typical secondary treatment. 

90 to 1 oo percent removal of phosphorus; 85 to 100 percent removal 
of ammonia-nitrogen; 95 to 100 percent removal of BOD and SS. 

Sizing of the BNR process is based on attainment of design retention 
times in anaerobic, anoxic and aerobic zones. Proper control of 
recycle flows is a crltical consideration. Chemical dosages are based 
on the phosphorus concentration and the pH in the effluent from the 
BNR process. Feed rates well in excess of stoichiometric ratios 
would be required. Clarification and filtration facilities are 
conservatively sized to ensure good solids capture. 

Questionable; Phosphorus concentrations in the effluent from the 
BNR process tend to be erratic, making control of downstream 
processes difficult. No full-scale installations are achieving the 
phosphorus limits required at USA. 

Excellent - Same facilities can be used to produce highest category 
of water for reuse. Also, the conservatively designed clarification, 
aeration and filtration facilities would better enable plants to treat 
peak flows and high loading during the winter. 

No significant limitations identified. 

Operation would be similar to that for current treatment plants. There 
would be some increase in complexity associated with control of BNR 
process and recycle streams. Also, tighter operational control would 
be needed for the chemical addition step. 
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TECHNIQUE SUMMARY (continued) 

C10 
The cost of a new BNR process with alum polishing and effluent 
filtration varies from $4 to $7 per gallon of capacity depending on the 
size of the plant and the amount of special appurtenances. The cost 
at USA's plants would be much less since many required treatment 
facilities are in-place. Operating costs for the BNR system are low 
compared to other phosphorus removal systems. 

Must secure reliable supply of chemicals. 

Less traffic impact than other treatment systems for phosphorus 
removal. No significant or unusual odors. 

None identified. 

Ability to achieve TMDLs with this process is highly questionable. 
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TECHNIQUE SUMMARY 

C11 
ADVANCED TREATMENT - MEMBRANE PROCESSES 

This technique involves use of membrane separation processes to 
remove phosphorus and other constituents from the wastewater. 
Available processes include reverse osmosis (RO). electro dialysis 
(ED). ultrafiltration (UF) and exchange diffusion processes (EDX). Of 
these, RO has been most commonly applied to wastewater treatment. 
This process uses high pressure to drive the feedwater through a 
semipermeable membrane. A major portion of the impurity remains 
behind in the brine which constitutes the waste product from this 
technique. RO is usually preceded by tertiary treatment. It is 
necessary to remove most all solids prior to this process to prevent 
membrane fouling. Additional conditioning of the feedwater, such as 
acidification, is also typically practiced. Pressure requirements for RO 
typically range from 300 to 450 psi. 

The use of membrane processes for advanced wastewater treatment 
has been limited. They are typically applied for desalination 
purposes. Research has indicated that phosphorus removal varies 
significantly depending on the specific process used. RO is capable 
of very high levels of phosphorus removal (98% to 99+%). 

Sizing is primarily based on flow rate. 

Membrane processes are fairly high-tech treatment systems with a 
high degree of mechanical complexity. Consequently, the mechanical 
system may be more subject to failure than simpler treatment 
approaches. The removal process itself is very reliable. 

This represents a large investment that may be unnecessary if 
management approaches other than discharge to the Tualatin or 
groundwater recharge are implemented. However, it does produce a 
very high quality water that could be used for almost any application 
except drinking water. 

Disposal of residuals, such as brine, may pose a difficult obstacle. 

This is an exotic, complex treatment system with a very high energy 
demand. 
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TECHNIQUE SUMMARY (continued) 

C11 
Specific costs have not been determined, however, both capital and 
0 & M costs will significantly exceed those required for two-stage 
alum or lime treatment. 

Disposal of brine. Must secure reliable supply of chemicals. 

High energy demand. Brine disposal. Produces exceptionally high 
quality water. 

High cost of treatment. 

Need to operate complex treatment system. 
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TECHNIQUE SUMMARY 

C12 
EFFLUENT FILTRATION 

This describes a granular media filtration process that is applied to 
secondary or tertiary effluent for the purpose of reducing particulate 
levels and contaminants associated with those particulates, such as 
BOD and phosphorus. The Durham and Rock Creek plants currently 
employ the most commonly applied type of filtration system, which 
employs a multi-media bed in an open, gravity flow configuration. 
There are also a number of other configurations that can be used, 
but they are similar in performance and cost. 

Effluent quality depends to some extent on the quality of water being 
applied to the filters, but in general, when applied to secondary 
effluent, the filter effluent will contain less than 5 mg/L BOD and TSS. 
Effluent phosphorus levels depend on the extent of prior treatment, 
but levels below 0. 1 mg/L are possible with filtration and proper 
pretreatment. 

Typical design criteria for multi-media filters call for peak application 
rates of 7-10 gpm/square toot with one unit out of service, and . 
average rates of 3-5 gpm/square foot. 

Excellent; widely-used system with good history at USA plants. 

Good - applicable to a wide variety of discharge and reuse 
conditions. 

Must deal with occasional large volumes of backwash wastewater. 
Must provide redundant facilities to ensure performance during 
extended peak flow conditions. Headless through filters is large; may 
necessitate repumping. 

Relatively simple. Currently being run at Durham and Rock Creek; 
history is very good. 

Costs for filtration facilities vary depending on 
the size of the plant and the type of system being 
used. Typical costs are $0.25 to $0.50/gallon per 
day of capacity. 

None; simple and conventional system. 

None identified. 

None identified. 

None identified; process currently in use. 
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C13 
DRY WEATHER EFFLUENT STORAGE 

Storage reservoirs hold dry weather treatment plant effluent until river 
flow is sufficient to accept phosphorous levels in the stored 
wastewater without exceeding discharge allowance. No phosphorous 
removal or extended mechanical or chemical wastewater treatment 
and little O&M is required. 

No removal of dissolved constituents. Storage for metered release 
only. 

500 to 10,000 acre feet. 

Excellent except that storage capacity must include annual rainfall 
amciunt. 

Can increase storage capacfy as flow increases by using modular 
containment cells. 

Considerable land requirements. 

Limited maintenance required. 

500 acre feet reservoir = $2,323,000 (not including land). 

500 acre feet = 163 million gallons. 

$14,250/mg storage capacfy. 

Requires conversion of large agricultural or urban land to other uses. · 
DEQ and/or state water resources permitting required. 

Land use, conversion of agricultural land. 

Amount of land required and potential for secondary impacts. 

Land acquisition. 
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C14 
EXPORT OF DURHAM EFFLUENT TO WILLAMETTE RIVER '-------U 

Construct pipeline from the Durham AWWTP to the Willamette River 
to discharge all or part of the treated wastewater. 

All wastewater flows treated at the Durham treatment facility would 
discharge to the Willamette River under approved discharge criteria. 
This would likely include partial removal of ammonia-nitrogen and 
phosphorus. 

Effluent conveyance facilities would be sized based on flow to be 
exported from the Durham Basin and head losses in the pipeline. 
May impa.ct treatment process requirements at the Durham treatment 
facility. Nutrient removal requirements would likely be less stringent. 

Provides long-term reliability in meeting discharge requirements if 
effluent criteria do not change significantly in the future. Reliability in 
meeting permit requirements may be improved since limits would be 
less stringent. 

Significant commitment of capital resources for exporting of flows 
from the Durham Basin. Treatment options at Durham plant are 
increased due to less stringent nutrient limits. 

Discharge permit requirements to Willamette River. 

Low operation and maintenance costs for pipeline. May lower cost of 
treatment at Durham facility. 

Capital costs vary per volume of effluent to be exported. Route 
selection will impact costs. Estimated cost of conveyance may range 
from $20 to $60 million. Future treatment costs may be reduced. 

Obtaining a discharge permit for the Willamette may be !'.lifficult. 
Other discharging agencies may object to a transfer of USA effluent 
to the Willamette. Water rights issues on Tualatin River. Easements 
and rights-of-way. 

Water quality impacts on Willamette River. Flow and water quality 
impacts on Tualatin River. Construction impacts. 

Public may object to export of water and pollutants out of Basin. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

REUABIUTY: 

FLEXIBIUTY: 

UMITATIONS: 

OPERATION AND 
MAINTENANCE: 

COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL 
ISSUES: 

PUBUC ISSUES: 

AGENCY ISSUES: 

DRAFT January 18, 1990 

EXPORT OF DURHAM AND ROCK CREEK 
EFFLUENT TO WILLAMETIE RIVER 

TECHNIQUE SUMMARY 

C15 

Construct pipeline from the Rock Creek and Durham treatment 
facilities to the Willamette River to discharge all or part of the treated 
wastewater. 

All wastewater flows treated at Rock Creek and Durham treatment 
facilities would discharge to the Willamette River under approved 
discharge criteria This would likely include partial removal of 
ammonia-nitrogen and phosphorus. 

Effluent conveyance facillties would be sized based on flow to be 
exported from the Rock Creek and Durham Basins and head losses 
in the pipeline. May Impact treatment process requirements at the 
Rock Creek and Durham plants. Nutrient removal would likely be 
less stringent. 

Provides long-term reliabillty in meeting discharge requirements.if 
effluent criteria do not change significantly in the future. 
Reliability in meeting permit requirements may be improved since 
limits would be less stringent. 

Significant commitment of capital resources for exporting of flows 
from the Rock Creek and Durham Basin. Treatment options at 
WWTPs are increased due to less stringent nutrient limits. 

Discharge permit requirements to Willamette River. 

Low operation and maintenance costs for pipeline. May lower cost of 
treatment. 

Capltal costs vary per volume of effluent to be exported .. Route 
selection will impact costs. Future treatment costs· may be reduced. 

Obtaining a discharge permit to the Willamette may be difficult. 
Other discharging agencies may object to a transfer of USA effluent 
to the Willamette. Water rights issues on Tualatin River. Easements 
and rights-of-way. 

Water quallty impacts on Willamette River. Flow and water quality 
impacts on Tualatin River. Construction impacts 

Public may object to export of water and pollutants out of Basin. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXJBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL 
ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C16 
EXPORT OF ALL USA EFFLUENT TO WILLAMETTE RIVER .__ ____ _,, 

Construct pipeline from the Hillsboro West, Forrest Grove, Rock 
Creek and Durham Treatment Plants to the Willamette River to 
discharge all or part of the treated wastewater. 

All wastewater flows treated at each treatment plant would discharge 
to the Willamette River under approved discharge criteria. This would 
likely include partial removal of ammonia-nitrogen and phosphorus. 

Effluent conveyance facilities would be sized based on flow to be 
exported from each treatment plant and head losses in the pipelines. 
May impact treatment process requirements at each treatment plant. 
Nutrient removal requirements would likely be less stringent. 

Provides long-term reliability in meeting discharge requirements if 
effluent criteria do not change significantly in the future. Reliability in 
meeting permit requirements may be improved since limits would be 
less stringent. 

Significant commitment of capital resources for exporting of flows 
from each treatment plant. Treatment options at each WWTP are 
increased due to less stringent nutrient limits. 

Discharge permit requirements to Willamette River. 

Low operation and maintenance costs for pipeline. May lower cost of 
treatment. 

Capital costs vary per volume of effluent to be exported. Route 
selection will impact costs. Future treatment costs may be reduced. 

Obtaining a discharge permit to the Willamette may be difficult. 
Other discharging agencies may object to a transfer of USA effluent 
to the Willamette. Water rights issues on Tualatin River. Easements 
aild rights-of-way. 

Water quality impacts on Willamette River. Flow and water quality 
impacts on Tualatin River. Construction impacts. 

Public may object to export of water and pollutants out of Basin. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

OPERATION AND 
MAINTENANCE: 

COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C17 
EXPORT OF EFFLUENT TO COLUMBIA RIVER 

Pumping treatment plant effluent out of the Tualatin Basin to the 
Columbia River would reduce or eliminate discharge of wastewater 
until Tualatin River flow is sufficient to accept phosphorous level in 
wastewater. Transport quantities may range from dry weather to 
peak wet weather flows. 

No removal of dissolved constituents. Transport as required to meet 
discharge allowances in Tualatin River. 

Pipeline sizing should be selected for maximum projected transport 
flow rate at ultimate buildout. Could exceed 100-inch diameter. 
Pump station can be staged to increase capacity by changing or 
adding pumps. 

A large generator or two separate power supply sources would be 
required for pump station standby power. Redundancy in pumping 
capacity may be required. Pipeline reliability should not be a 
concern. 

Excellent. Transport flow can be varied to conform with seasonal or 
annual discharge allowances in the Tualatin River. 

Continuous maintenance of pump station required. Regularly 
scheduled maintenance of pipeline appurtenances and standby 
power generator required. 

$750,000-$1,500,000/mgd transported. 

NPDES required whether discharge is to Tualatin, Willamette, or 
Columbia Rivers. 

Impact of reduction in flow to Tualatin River d~ring summer. 

Low flow in Tualatin River during summer, high capital and O&M cost. 

Potential water rights issue, high cost. 

Tualatin Basin Consultants 



TITLE: 
~R TO PORTLAND FOR 
illCHARGE 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C18 

DESCRIPTION: 
Wnear the eastern and northeastern boundaries 
Of la would be conveyed to the City of Portland 
coreatment and discharge from either the 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

Car the Tryon Creek treatment plants. This 
regexisting Durham service area, is near the 
Pastern and provides the most feasible location 
fror flows. It is a variation of the effluent export 
tecJt it includes treatment as well. In that regard, it 
COllive to transfer the raw wastewater rather than to 
corer to USA facilities and export treated effluent. 
Sa1111zed by use of existing pipelines, by the 
ec<lltreating at a larger facility (i.e., Columbia Blvd.), 
andility may have less stringent discharge standards 
th3/iility. 

Onert include transfer of flows only during dry 
weaitreatment standards are highest and when the 
Pone and treatment systems are best able to handle 
the fl 

This i:tually already being practiced to a limited extent. 
TheraU pumping station that transfers less than 1 mgd 
from iek interceptor to the Portland collection system. 

In terg loadings on USA facilities, the technique 
proviciation. 

Slzing;;e facilities is primarily based on flow rate. Would 
affect ham treatment facilities due to lower flows. 

ihe syprovide total reliability, as long as the agreements 
for fioVtre permanent. 

Very flEque in terms of the ability to transfer various 
quantiti Once in place, there is little flexibility to effect 
further, 

C0sts o:onveyance facilities and for adding treatment 
capacit};d treatment plants. Time constraints - Portland 
c.ollectio,10w has problems with combined sewer overflows 
~1nce thsystem cannot always handle peak flows; they are 
in the ea of a long-range program to identify and correct 
these prmclusion of USA flows in their system will 
complicaanalyses. They may not be able to accept 
~dditionaltil substantial improvements are in place, which 
!1k~ly Will 1 years away. There could also be political or 
JUnsdictioiderations that could delay or limit this alternative. 

"====== T1 Basin Consultants 



OPERATION AND 
MAINTENANCE: 

COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

Limited only to O&M of conveyance facilities (pumping and new 
pipelines). 

C18 

Identification of costs will involve an exhaustive study of alternative 
configurations. Costs to USA would include the in-basin conveyance 
facilities in addition to fees imposed by Portland for conveyance and 
treatment. Treatment costs are not likely to be significantly different 
than current USA costs. Conveyance costs could be very high, 
depending on the direction of the Portland CSO control program. 

Reaching agreement on technical and legal issues with the City of 
Portland. Identifying cost-effective means of carrying out transfer that 
fits into Portland CSO control program. Easements and rights-of-way. 

Removes pollutants from basin, but adds them to Willamette River 
(Tryon Creek WWTP) or Columbia River (Columbia Boulevard WWTP). 
Lower flows to Tualatin River. 

Minor issues involving construction of new conveyance facilities. 
Portland residents may object to export of pollutants into their basin. 

Reaching agreements with City of Portland. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C19 
CLASS 1 AGRICULTURAL REUSE 

Class 1 agricultural reuse per draft State reuse regulations includes 
surface irrigation of orchards, vineyards, trees, vines, and surface or 
spray irrigation fodder, fiber, seed crops or non-customer cut 
firewood. The level of treatment required in the draft regulations is 
'Less than biological treatment or biological treatment without 
disinfection.• No effluent quality limits are specified. To minimize 
nuisance potential and maintenance of irrigation systems, secondary 
treatment is preferred. No disinfection, no phosphorus removal, and 
no nitrttication is needed. Conventional activated sludge treatment of 
the portion of effluent used for Class 1 reuse is adequate. 

85 to 90 percent removal of BOD and SS in treatment plant. Soil
crop system will provide 95 percent or more removal of BOD, SS, 
phosphorus and nitrogen if water is applied at agronomic rates. 

Conventional activated sludge criteria applied to volume of flow to be 
treated for reuse. Amount of land needed is a function of application 
rate and length of irrigation season. For 2-foot application and 150-
day irrigation period, require about 230 irrigated acres per mgd. 

Excellent. 

Excellent-same facilities could be used as part of winter season 
treatment when reuse flows are not needed. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. The 
amount of land available with suitable crops and consistent with 
economical distribution of the treated effluent is a limitation. Also, 
acceptance of reclaimed water by end users and the food processing 
industry is essential. 

Treatment is consistent with the operation of other USA secondary 
facilities-no burdensome or unusual treatment plant requirements. 
Must operate an effluent distribution system. Agricultural system 
operation should be by existing farmers or, if USA owns agricultural 
sites, by contract with agricultural operator. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C19 
The cost for a new activated sludge treatment facility varies from $3 
to $5 per gallon of capacity depending on the size of the plant and 
the amount of special appurtenances. The cost at USA's plants 
would be much less since most required treatment facilities are in
place. Conveyance costs depend on the length of pipeline, the 
volume of water conveyed and pressure requirements. Typical 
pipeline costs are 

$6/diameter-inch/foot of length. Cost to develop land for irrigation 
and to install irrigation is very site specific and could vary from 
$1,000 to $3,000/acre for irrigation systems. Costs could be as high 
as $10,000/acre if new site development is required. It is anticipated 
that most on-site irrigation system costs would be borne by users of " "' 
water. 

Must get reclaimed water use plan approved by State. Must 
convince users that reclaimed water is acceptable for use in their 
application. Must get legally enforceable contract with the users of 
the effluent. Must demonstrate no adverse effect on groundwater 
quality. Must obtain WPCF or NPDES permit which authorizes use of 
reclaimed water. Unless USA enters farming business, will have to 
negotiate water reuse agreements with several users. 

Makes beneficial use of nutrients in wastewater. Reduces demand 
for irrigation water and fertilizer. Effective public education program 
may be necessary to gain support of agricultural users and of the 
owners of property adjacent to the land where effluent is reused. 

Increased opportunity for public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C20 
CLASS 2 AGRICULTURAL REUSE 

Class 2 agricultural reuse per draft State reuse regulations includes 
sunace irrigation of orchards and vineyards and surlace or spray 
irrigation of processed food crops; fodder, fiber, seed crops; pasture 
for milking animals; sugar beets; trees and vines; Christmas trees; 
and firewood. Quality limits are 23 total coliform/100 ml for 7-day 
median values and 240 total coliform/100 ml maximum in two 
consecutive samples. The level of treatment specified is 'biological 
treatment plus disinfection.• Conventional secondary treatment 
followed by disinfection is adequate. No phosphorus removal or 
nitrification is required. 

85 to 90 percent removal of BOD and SS in treatment plant. Soil 
crop system will provide 95 percent or more removal of BOD, SS, 
phosphorus, and nitrogen if water is applied at agronomic rates. 

Conventional activated sludge design criteria applied to volume of 
flow to be treated for reuse. Amount of land needed is a function of 
application rate and length of irrigation season. For 2-foot application 
rate and 150-day irrigation period, require about 230 irrigated acres 
per mgd. 

Excellent. 

Excellent-same facilities can be used as part of winter season 
treatment when reuse demand ceases. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. The 
amount of land available with suitable crops and consistent with 
economical distribution of the treated effluent is a limitation. Also, 
acceptance of reclaimed water by end users and the food processing 
industry is essential. 

Treatment is consistent with the operation of other USA secondary 
facilities-no burdensome or unusual treatment plant requirements. 
Must operate an effluent distribution system. Agricultural system 
operation should be by existing farmers or, if USA owns agricultural 
site, by contract with agricultural operator. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBUC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C20 
The cost for a new activated sludge treatment facilfy varies from $3 
to $5 per gallon of capacity depending on the size of the plant and 
the amount of special appurtenances. The cost at USA's plants 
would be much less since most required treatment facilities are in
place. Conveyance costs depend on the length of pipeline, the 
volume of water conveyed and pressure requirements. Typical 
pipeline costs are $6/diameter-inch/feet of length. Costs to develop 
land for irrigation and to install irrigation system is very site specific 
and could vary from $1,000 to $3,000 for irrigation systems. Costs 
could be as high as 10,000/acre if new site development is required. 
It is anticipated that most on~site irrigation system costs would be 
borne by users of water. 

Must get reclaimed water use plan approved by State. Must 
convince users that reclaimed water is acceptable for use in their 
application. Must get legally enforceable contract with the users of 
the effluent. Must demonstrate no adverse effect on groundwater 
quality. Must obtain WPCF or NPDES permit which authorizes use of 
reclaimed water. Unless USA enters farming business, will have to 
negotiate water reuse agreements with several users. 

Makes beneficial use of nutrients in wastewater. Reduces demand 
for irrigation water and fertilizer. Effective public education program 
may be necessary to gain support of agricultural users and of the 
owners of property adjacent to the land where effluent is reused. 

Increased opportunity for public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C21 
CLASS 3 AGRICULTURAL REUSE 

Class 3 agricultural reuse per draft State reuse regulations includes 
surface irrigation of food crops, orchards and vineyards, tomatoes 
(unprocessed), grain (human consumption), and surface or spray 
irrigation of processed food crops; fodder, fiber, seed crops; pasture 
for milking animals; sugar beets; trees and vines; sod, ornamental 
nursery stock, Christmas trees; and firewood. Quality limits are 2.2 
total coliform/1 00 ml for 7 day median values. The level of treatment 
specified is 'biological treatment plus disinfection.• Conventional 
secondary treatment followed by disinfection is adequate. No 
phosphorus removal or nitrification is required. 

85 to 90 percent removal of BOD and SS in treatment plant. Soil 
crop system will provide 95 percent or more removal of BOD, SS, 
phosphorus, and nitrogen if water is applied at agronomic rates. 

Conventional activated sludge design criteria applied to volume of 
flow to be treated for reuse. Amount of land needed is a function of 
application rate and length of irrigation season. For 2-foot application 
rate and 150-day Irrigation period, require about 230 irrigated acres 
per mgd. 

Excellent. 

Excellent-same facilities can be used as part of winter season 
treatment when reuse demand ceases. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. The 
amount of land available with suitable crops and consistent with 
economical distribution of the treated effluent is a limitation. Also, 
acceptance of reclaimed water by end users and the food processing 
industry is essential. 

Treatment is consistent with the operation of other USA secondary 
facilities-no burdensome or unusual treatment plant requirements. 
Must operate an effluent distribution system. Agric;ultural system 
operation should be by existing farmers or, if USA owns agricultural 
site, by contract with agricultural operator. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C21 
The cost for a new activated sludge treatment facility varies from $3 
to $5 per gallon of capacity depending on the size of the plant and 
the amount of special appurtenances. The cost at USA's plants 
would be much less since most required treatment facilities are in
place. Conveyance costs depend on the length of pipeline, the 
volume of water conveyed and pressure requirements. Typical 
pipeline costs are $6/diameter-inch/feet of length. Costs to develop 
land for irrigation and to install irrigation system is very site specific 
and could vary from $1,000 to $3,000 for irrigation systems. Costs 
could be as high as $10,000/acre if new site development is required. 
It is anticipated that most on-site irrigation system costs would be 
borne by users of water. 

Must get reclaimed water use plan approved by State. Must 
convince users that reclaimed water is acceptable for use in their 
application. Must get legally enforceable contract with the users of 
the effluent. Must demonstrate no adverse effect on groundwater 
quality. Must obtain WPCF or NPDES permit which authorizes use of 
reclaimed water. Unless USA enters farming business, will have to 
negotiate water reuse agreements with several users. 

Makes beneficial use of nutrients in wastewater. Reduces demand 
for irrigation water and fertilizer. Effective public education program 
may be necessary to gain support of agricultural users and of the 
owners of property adjacent to the land where effluent is reused. 

Increased opportunity for public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. · 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELJABILJTY: 

FLEXIBILJTY: 

LJMITATIONS: 

. OPERATIONS AND 
MAINTENANCE: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C22 
. CLASS 4 AGRICULTURAL REUSE 

Class 4 agricultural reuse per draft State reuse regulations includes 
surface or spray irrigation of food crops, produce, strawberries, 
walnut, almond, orchards and vineyards, processed food crops; 
fodder, fiber, seed crops; pasture for milking animals; sugar beets; 
trees and vines; Christmas trees; and firewood. Quality limits are 2.2 
total coliform/1 oo ml for 7 day median values and 23 total 
coliform/1 oo ml maximum. Turbidity limits of 2 (24-hour mean) and 5 
(5 percent of time during any 24-hour period) are also specified. The 
level of treatment specified is 'biological treatment plus clarification, 
coagulation, filtration and disinfection.• No phosphorus removal or 
nitrification is required, although phosphorus will be removed to some 
degree by the coagulation and filtration steps. 

Greater than 95 percent removal of BOD and SS in treatment plant 
and substantial removal of phosphorus, depending on chemical 
dosage. Soil crop system will provide further removal of BOD, SS, 
phosphorus, and nitrogen. 

Conventional activated sludge, coagulation, and filtration design 
criteria applied to volume of flow to be treated for reuse. Amount of 
land needed is a function of application rate and length of irrigation 
season. For 2-foot application rate and 150-day irrigation period, 
require about 230 irrigated acres per mgd. 

Excellent. 

Excellent-same facilities can be used as part of winter season 
treatment when reuse demand ceases. 

N.ot a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. The 
amount of land available with suitable crops and consistent with 
economical distribution of the treated effluent is a limitation. Also, 
acceptance of reclaimed water by end users and the food processing 
industry is essential . 

Treatment is consistent with the operation of other USA facilities--no 
burdensome or unusual treatment plant requirements. Must operate 
an effluent distribution system. Agricultural system operation should 
be by existing farmers or, if USA owns agricultural site, by contract 
with agricultural operator. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C22 
The cost for a new activated sludge treatment facility followed by 
coagulation, filtration and disinfection varies from $4 to $6 per gallon 
of capacity depending on the size of the plant and the amount of 
special appurtenances. The cost at USA's plants would be much 
less since most required treatment facilities area in-place. 
Conveyance costs depend on the length of pipeline, the volume of 
water conveyed and pressure requirements. Typical pipeline costs 
are $6/diameter-inch/foot of length. Costs to develop land for 
irrigation and to install irrigation system is very site specific and could 
vary from $1,000 to $3,000 for irrigation systems. Costs could be as 
high as $10,000/acre if new site development is required. It is 
anticipated that most on-site irrigation system costs would be borne 
by users of water. 

Must get reclaimed water use plan approved by State. Must 
convince users that reclaimed water is acceptable for use in their 
application. Must get legally enforceable contract with the users of 
the effluent. Must demonstrate no adverse effect on groundwater 
quality. Must obtain WPCF or NPDES permit which authorizes use of 
reclaimed water. Unless USA enters farming business, will have to 
negotiate water reuse agreements with several users. 

Makes beneficial use of nutrients in wastewater. Reduces demand 
for irrigation water and fertilizer. Effective public education program 
may be necessary to gain support of agricultural users and of the 
owners of property adjacent to the land where effluent is reused. 

Increased public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXJBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

URBAN OR NON-AGRICULTURAL REUSE OF EFFLUENT 
(IRRIGATION) 

C23 

Based on draft State reuse rules, non-agricultural irrigation of effluent 
is permitted on parks, playgrounds, schoolyards, golf courses and 
other areas with similar access. The highest level of bacteriological 
treatment required is based on 2.2 total coliform/100 mis for a 7-day 
median with a maximum of 23 total coliform in any sample. With this 
quality water, the only restriction is that signs be posted indicating 
use of reclaimed water that is unsafe for drinking. A lesser treatment 
level (7-day median not to exceed 23 total coliform/100 mis) is 
acceptable for other landscape areas where direct public contact 
during irrigation cycles can be prevented. The proposed rules are 
subject to modification but are based on a successful program that 
has been implemented in California 

Greater than 95 percent removal of BOD and SS in treatment plant 
and substantial removal of phosphorus, depending on chemical 
dosage. Soil crop system will provide further removal of BOD, SS, 
phosphorus, and nitrogen. 

Conventional activated sludge, coagulation, and filtration design 
criteria applied to volume of flow to be treated for reuse. Amount of 
land needed is a function of application rate and length of irrigation 
season. For 2-foot/year application rate and 150-day irrigation 
period, requires about 230 irrigated acres per mgd. 

Excellent. 

Excellent - same facillties can be used as part of winter season 
treatment when reuse demand ceases. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. The 
amount of land available that is consistent with economical 
distribution of the treated effluent is a !imitation. Also, acceptance of 
reclaimed water by end users is essential. 

Treatment is consistent with the operation of other USA facilities - no 
burdensome or unusual treatment plant requirements. Must operate 
an effluent distribution system. System operation should be by 
existing landowners unless USA owns the site. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

C23 
The cost for a new activated sludge treatment facility followed by 
coagulation, filtration and disinfection varies from $4 to $6 per gallon 
of capacity depending on the size of the plant and the amount of 
special appurtenances. The cost at USA's facilities would be much 
less since most required treatment facilities are in-place. Conveyance 
costs depend on the length of pipeline, the volume of water 
conveyed and pressure requirements. Typical pipeline costs are 
$6/diameter-inch/foot of length. Costs to develop land for irrigation 
and to install irrigation system are very specific and could vary from 
$1,000 to $10,000/acre. There is. potential for minimizing cost by 
utilizing existing irrigation systems. 

Must get reclaimed water use plan approved by State. Must convince 
users that reclaimed water is acceptable for their application. Must 
get legally enforceable contract with the users of the effluent. Must 
demonstrate no adverse effect on ground water quality. Must obtain 
WPCF or NPDES permit which authorizes use of reclaimed water. 
Will have to negotiate water reuse agreements with several users. 

Makes beneficial use of nutrients in wastewater. Effective public 
education program may be necessary to gain support of the owners 
of the property adjacent to the land where effluent is reused. 

Increased public contact with effluent. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

REUABIUTY: 

FLEXIBIUTY: 

UMITATIONS: 

OPERATION AND 
MAINTENANCE: 

PULP ANO PAPER REUSE 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C24 

Reuse of treated effluent In pulp and paper mills. A mill in South 
Africa has successfully used alum coagulation and flotation of 
secondary effluent to produce a treated effluent (8.3 mgd) used in 
the manufacture of fully bleached kraft pulp and fine paper. Two 
mills in California are successfully using tertiary effluent in a similar 
application. Tacoma and Simpson Paper are currently evaluating 
reuse of Tacoma municipal effluent for this purpose. For purposes of 
preliminary screening, alum coagulation settling, filtration and 
disinfection of unn~rified secondary effluent will be used as the 
treatment processes (same treatment as Class 4 reuse). Treatment 
requirements would have to be tailored to specific mill processes. 

Greater than 95 percent removal of BOD, SS, and phosphorus in 
treatment system prior to reuse. 

Conventional activated sludge (no nitrification), alum coagulation, and 
filtration criteria applied to the volume of flow to be treated for reuse. 

Excellent. 

Excellent-same facilities could be incorporated into treatment for 
other reuse purposes or for discharge if volume needed for paper mill 
reuse should decrease in the future. 

Not a major factor in regard to treatment facilities because treatment 
required is less than needed for treatment and discharge. Volume of 
water needed by mills and relative economics of reclaimed and fresh 
water are limitations. 

Treatment is consistent with the operation of other USA facilities--no 
burdensome or unusual treatment plant requirements. 
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TECHNIQUE SUMMARY (continued) 

C24 
The cost for a new activated sludge treatment facility followed by 
coagulation, filtration and disinfection varies from $4 to $6 per gallon 
of capacity depending on the size of the plant and the amount of 
special appurtenances. The cost at USA's plants would be much 
less since most required treatment facilities area in-place. 
Conveyance costs depend on the length of pipeline, the volume of 
water conveyed and pressure requirements. Typical pipeline costs 
are $6/diameter-inch/foot of length. 

Must get reclaimed water use plan approved by State. Must get 
legally enforceable contract with the users of the effluent. Must 
demonstrate no adverse effect on groundwater quality. Must obtain 
WPCF or NPDES permit which authorizes use of reclaimed water. 
Must negotiate long-term agreements with mills for quantity and 
quality of reclaimed water. Must obtain rights:of-way and easements 
for pipeline. May require testing program in conjunction with paper 
mills to gain their acceptance. 

There may be claims that this is effluent export in disguise 
(i.e., transfer of nutrients-small as they may be in quantity-to the 
Willamette via pulp and paper mill discharges). May be questions 
about health risks to mill workers or associated with contaminant 
carryover into finished paper products. Reduces demand for river 
water. 

None identified. 

Consistent with Agency's goals to maximize opportunities for 
beneficial reuse. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

C25 

This technique makes use of existing (naturaQ wetlands to polish 
secondary effluent. Effluent from a treatment plant is discharged into 
the wetland in a fashion that creates sheet flow. The natural 
biogeochemical processes of the wetland are used to reduce 
suspended matter, nutrient concentrations, and bacteria in the 
effluent. This technology has been used in Europe for many years. 
Use of natural wetlands has increased in this country in recent years. 
The only local example of natural wetland use is in the city of Canon 
Beach. 

The processes involved in improving water quality through the use of 
wetlands are extremely complex. As a result the performance of 
natural wetlands in removing pollutants and nutrients varies over a 
wide range. However within this wide range there are some 
consistencies. For example, removal rates of nutrients is positively 
correlated with loading rate. Reductions in suspended matter, metals 
and nitrogen are generally high while the removal rates of 
phosphorus are quite variable and lower than for nitrogen. The 
following table provides ranges of removal rates for selected 
constituents. 

BODS: 70-96% (percent reduction) 
TSS: 60-90% 
TOC: 50-90% 
COD: 50-80% 
Total Nitrogen: 40-90% 
Total Phosphorus: 1 0-50% 

The complexity of using natural systems for wastewater treatment is 
also reflected in sizing. The range of wetland sizes (normalized to 
unit flow) is high. 

The reliability of wetlands is site specHic and also depends on the 
age of the wetland (in terms of length of time of treating wastewater). 
However, once a wetland ecosystem has stabilized Its behavior 
becomes predictable, which is a characteristic of most ecosystems. 
The longevity of any given wetland is problematic. Some wetlands 
have functioned effectively for years whereas others may exhibit 
break through of nutrients, metals, or bacteria after only a few years. 
Very little data exists on use of natural wetlands. 
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TECHNIQUE SUMMARY (continued) 

C25 
Wetlands can be interfaced with existing technology with the 
constraint that opportunities of appropriate sites near plants are 
restricted. Wetlands can also be used to treat storm runoff so they 
might perform a dual service. 

Wetlands previously used for this purpose have varied widely in 
terms of size Of wetland (i.e. capacity), or composition (e.g. plants, 
soils). Use of a wetland may require a permit to discharge 
wastewater into it. The type of natural wetland selected for 
evaluation would most likely be a low grade monoculture (reed 
canary grass) wetland. 

Once one line wastewater treatment using wetlands is relatively 
inexpensive compared to traditional methods, I.e. $1 O - 50,000 per 
year. 

The costs associated with using a natural wetland depend upon 
location (distance from plant), land values. In addition water control 
structures have to be constructed to control flow and water depth. 

Requires permit to use (build) in wetland and discharge from the 
wetland into surface water. 

Resistance is increasing from both the public and regulatory agencies 
to using existing wetlands for wastewater treatment purposes. 
Selected wetland types may be acceptable for wastewater discharge. 

Public relations with regard to discharging into natural wetland, 
potential for enhancing natural wetlands. 
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TECHNIQUE SUMMARY 

C26 
DEVELOPMENT OF NON-HYDRIC(NONJURISTICTIONAL) 
FLOOD PLAIN SOILS AS WETLANDS FOR WASTEWATER 
IMPROVEMENT 

This technique makes use of created (constructed) wetlands to polish 
secondary effluent. The wetland can be created on either hydric or 
non-hydric soils. Created wetlands can be designed to meet site 
specific requirements. Effluent from a treatment plant is discharged 
into the wetland in a fashion that creates sheet flow. The natural 
biogeochemical processes of the wetland are used to reduce 
suspended matter, nutrient concentrations, and bacteria in the 
effluent. Use of natural wetlands has increased in this country in 
recent years. A local example of created wetland use is USA's 
experimental wetland in Jackson Bottom. 

The processes involved in improving water quality through the use of 
constructed wetlands are extremely complex. As a result the 
performance of these wetlands in removing pollutants and nutrients 
varies over a wide range. However within this wide range there are 
some consistencies. For example, removal. rates of nutrients are 
positively correlated with loading rate. Reductions in suspended 
matter, metals and nitrogen are generally high while the removal 
rates of phosphorus are quite variable and usually lower than for 
nitroten. The following table provides ranges of removal rates for 
selected constituents. 

BODS: 80-96% (percent removaQ 
TSS: 50-98% 
Total Nitrogen: 30-98% 
Total Phosphorus: 20-90% 

The complexity of using constructed wetlands for wastewater 
treatment is reflected in sizing. The range of wetland is high. The 
size of constructed treatment wetlands in this country ranges from s.s 
to 23.1 acres/million gallons per day (or 5.4 - 24.7 m2/m3-da). 

Although the reliability of a wetland is site specific and also depends 
on the age of the wetland (in terms of length of time of treating 
wastewater), once a wetland ecosystem has stabilized its behavior 
becomes predictable. The longevity of any given wetland is . 
problematic. Some wetlands have functioned effectively for years 
whereas others may exhibit break through of nutrients, metals, or 
bacteria after only a few years. 
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TECHNIQUE SUMMARY (continued) 

Much greater than for natural wetlands in most respects. Control 
maintained over siting, flow, vegetation etc. Possible to use 
engineering design criteria These wetlands can also be used to 
treat stormwater. 

Land requirements, proximity to treatment plants, finite life time. 

Dependent upon flow, distance to wetland from plant, pumping 
requirements, harvesting, etc. Between $10,000 - 50,000 per year 
brackets most currently operating wetlands. 

Capital costs are relatively low. Dependent on cost of land, 
construction, pumps, etc. Between $41,000 - $495,000 /ha. 

C26 

Requires permit to discharge Into surface waters. Would require 
initial monitoring program. May encounter local resistance, but to · 
date constructed wetlands have been favorably received. 

Politically advantageous. Use of natural wetlands avoided, new 
wildlife habitat created, viewing areas, etc. Good public relations, 
e.g., recycling ethic. 

Compatible with existing technology, areas potentially suitable as 
construction sites are available in proximity to plants, but phosphorus 
removal rates at present not well characterized lor Pacific Northwest. 
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ASSESS USE OF TRIBUTARY REACHES FOR 
ASSIMILATING NUTRIENTS IN WASTEWATER DIRECTLY 
OR IN ASSOCIATION WITH CREATED WETLANDS 

C27 

The technique uses natural streams and associated (natural or 
created) wetlands and riparian areas to polish secondary effluent. 
The natural assimilative capacity of the stream is used to reduce 
suspended matter, absorb nutrients and metals, and reduce bacterial 
populations. The effluent would have to transported up into the 
watershed from the treatment plants. 

The capacity of this technology to improve water quality depends 
upon 1) assimilative capacity of the stream, 2) nature of riparian 
corridor, and 3) presence of wetlands. Studies indicate a wide range 
of assimilative capacity for nutrients and metals. 

The area required to treat a given volume of effluent is probably in a 
range similar that described for constructed wetlands (i.e., 5.4 - 27. 7 
m2/m3-da). 

The same issues regarding the use of stream corridors to treat 
effluent are similar to those seen with natural/constructed wetlands. 
In addition, stream use has much larger seasonal component, e.g., 
low flows in upper tributaries. 

Some drainages have significant acreages of stream and wetlands, 
e.g., Dairy Creek has 2800 acres of wetlands. However, selection of 
suitable locations will be constrained in some drainages by land use 
issues. 

It may be possible to use stream corridors only during wet season (if 
no adjacent wetland), particularly high up in the watershed. TMDL's 
for the basin may prevent use of streams for polishing treated 
effluent. 

Equal to or greater than constructed wetlands, i.e., $1 o - $20,000 per 
year. 

Depends on the distance from the treatment plant that effluent is 
piped. 

Will require a permit for discharge into wetlands and/or streams as 
well as land use issues. 

Use of stream/wetland higher up in watershed may encounter public 
resistance, e.g., discharging effluent close to residences, public use 
area, etc. However, stream corridor use will improve stream flow 
during summer. 

Uncertainty about effectiveness of this technology, cost-benefit issues, 
long term benefit. 
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TECHNIQUE SUMMARY 

ANAEROBiC DIGESTION OF SLUDGE 
C28 

A sludge stabilization process in which organic material is converted 
to organic acids and then to water, methane, and carbon dioxide as 
the final products. 

Total Solids Removed 
Volatile Solids Removed 
Pathogen Reduction 
Gas Production 

Quantity 
Quality 

33-60% 
35-50% 
85 to <100% 

16-18 1!3/lb vss 
65-70% methane 
25-35% co. 
550-600 Btu/ft" 

Solids retention time (SRl) dependent upon temperature; solids 
loading between 0.04-0.20 lb VSS/1!3/d 

Good; widely used and understood process. 

Good, however because It is a biological process, It must run 
continuously. 

Requires significant operator attention. Produces ammonia and 
phosphorous recycle to plant. 

Mechanically intensive facillties with corresponding O&M 
requirements. Digester requires periodic cleanout due to buildup of 
grit and other debris on digester bottom. Successful operation 
subject to pH, alkalinity, temperature, and concentrations of toxic 
substances in digester. Requires careful monitoring of pH, gas 
production, and volatile acids. 

$10-$30 per dry ton of sludge processed. 

Compatibility with other aspects of overall treatment plant liquid and 
solids unit process. 

Achieves sludge stabilization which makes sludge acceptable to a 
wide variety of beneficial reuse and other disposal options. 

Consideration in conjunction with overall processing and disposal 
options. 

Long and successful history at USA facillties. Compatible with sludge 
reuse programs. 
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TECHNIQUE SUMMARY 

SLUDGE LIME STABILIZATION 
C29 

A process by which wastewater sludge is stabilized through chemical 
action by the addition of lime to thickened or dewatered raw sludge. 
The mixture must be held at a pH of 12 after two hours of contact in 
order to meet pathogen reduction requirements. The stabilized 
material can then be applied to land in the same manner as digested 
sludge. Similarly, cement kiln dust or lime kiln dust have been 
shown to provide equivalent treatment when the same pH levels are 
achieved. 

ClassHied bu EPA as equivalent to anaerobic digestion in terms of 
pathogen reduction. Generally provides high reductions pl bacteria 
and virus, but higher IHe forms, such as helmith ova are not 
substantially affected. Process results in additional volume of material 
since lime is added and no actual destruction of organic material 
takes place. 

Provide minimum of two hours contact time at pH of at least 12. 
Lime dosage Is site-specific, but is generally in the range of 0.3-1.0 lb 
Ca(OHJ/lb dry solids. The presence of alum sludge has been found 
to increase lime requirements. 

Good; widely used in other parts of country; simple equipment makes 
mechanical reliability high. 

Good; since process .is chemical in nature, it can be started and 
stopped immediately when necessary. Since capital costs are 
relatively low, it is sometime used for interim or backup applications 
in case of failure of other processes (e.g., incineration or anaerobic 
digestion). 

Lime requirements; acceptability of product (little previous use in this 
area). Does not provide permanent stabilization of organic material; 
when pH drops below 11, regrowth and putrefaction can resume. 
Handling of raw sludge required before lime addition. Special 
considerations may be necessary for long term storage. High odor 
potential requiring containment and treatment. 

Relatively simple process; intermittent operator attention required; 
relatively simple machinery involved; handling of lime can be 
intensive. Lime is a very corrosive material that is difficult to transport 
and handle. 
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TECHNIQUE SUMMARY (continued} 

C29 

Poor history in state. Limited applicability and acceptability of 
product by local growers may be an issue (however, in some cases, 
It may be more desirable to many people due to the benefits of lime 
on acid soils). 

Increased sludge volume; improved fixation of metals in soils due to 
higher pH level. Odor potential. Contamination potential dependent 
on lime source. 

Increase truck traffic for lime delivery and for additional sludge 
volume. 

Compatibility with existing facilities (digestion and incineration); long
term acceptability of lime stabilized product versus digested material. 
May be alternative for backup stabilization process. 

Tualatin Basin Consultants 
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C30 
HEAT DRYING OF SLUDGE 

In this process, the moisture in the sludge is reduced by evaporation 
to 1 to 1 o percent by the application of hot air without combusting 
the solid materials. Predominant drying processes include rotary 
kilns, flash dryers, indirect rotary dryers, and steam dryers. 

Heat drying destroys most of the bacteria in the sludge, but does not 
remove nutrients or heavy metals. 

Approximately 1,200-1,600 Btu are needed to vaporize one pound of 
water based ·on a thermal efficiency of 72 percent. 

Standby heat drying equipment is needed for continuous operation. 
Most overall drying/product sizing facilities are mechanically intensive. 

Function of redundancy provided in equipment and number of dryers. 
Marketable product with variety of uses and inherent flexibility. 

High costs and high operator skill required. Air pollution control also 
necessary. 

Energy, labor, and mechanical maintenance intensive 

Very dependent on size of facility and are therefore traditionally 
limlted to large facilities. Approximately $250/ton. 

Air pollution, market development, initial capital cost 

Potential for explosion and air pollution W the system is not properly 
operated and maintained. High energy consumption. 

Marketable by-product. 

No Agency experience. 
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C31 
IN-VESSEL SLUDGE COMPOSTING 

Sludge composting is the aerobic decomposition and stabilization of 
organic constituents to a relatively safe, useful, aesthetic product by 
thermophilic organisms. In-vessel systems accomplish composting 
inside a reactor. Aeration is provided either by agitation, forced 
aeration, or natural convection to meet the demand for biological 
degradation and to remove moisture and excessive heat. 
Amendment conditioning adds porosity and organic matter. Wood 
chips and saw dust are the most common form of amendment 
available in the USA area 

Sludge is generally stabilized after 28 days with temperatures 
reaching 55° C during the composting period. Significant pathogen 
and nuisance weed seed destruction achieved. 

Design based on sludge production, dewatered sludge cake dryness, 
and amendment type and dryness. 

Biological process reliable under favorable conditions. Mechanical 
reliability questionable. 

Function of redundancy provided in equipment and number of 
reactors. Marketable product with variety of uses and inherent 
flexibility. 

Demand for product and cost effectiveness. There is currently a 
large supply of compost material in the Portland area. 

Reliable source of amendment required of consistent quality. 
Equipment maintenance. 

$100-$200 per dry ton of sludge processed. 

Vendor selection; equipment procurement. Marketing and distribution 
of product. 

Heavy metals entering the process remain in the final product. The 
degree. of removal of toxic organic material is not defined. 

Marketable product. 

Competitive with other compost products in the Portland metropolitan 
area. 
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C32 
UNCONFINED SLUDGE COMPOSTING 

Sludge composting is the aerobic decomposition and stabilization of 
organic constituents to a relatively safe, useful, aesthetic product by 
thermophilic organisms. Unconfined systems accomplish composting 
on a surfaced, and sometimes covered, area Composting mixture is 
piled and either frequently turned (Windrow Method) or forced draft 
(Static Pile Method) to provide aeration to meet the demand for 
biological degradation and to remove moisture and excessive heat. 
Amendment conditioning adds porosity and organic matter. Wood 
chips and saw dust are the most common form of amendment 
available in. the USA area 

Sludge is generally stabilized after 28 days with temperatures 
reaching 55° C during the composting period. Significant pathogen 
and nuisance weed seed destruction achieved. 

Design based on sludge production, dewatered sludge cake dryness, 
and amendment type and dryness. Requires large storage 
area/facility. 

Moderately reliable. Weather conditions, cake solids, and 
amendment solids affect process results. 

Function of redundancy provided in equipment and number of 
reactors. Marketable product with variety of uses and inherent 
flexibility. 

Land requirements. Siting a compost facility. Demand for product 
and cost effectiveness. There is already a large supply of compost 
material in the Portland area. 

Reliable source of amendment required of consistent quality. 
Significant amount of amendment required. Labor intensive. 
Equipment maintenance. Storage yard maintenance. 

$100-$200 per dry ton of sludge processed. 

Public perception. Siting a compost facility. Land requirements. 
Marketing and distribution of product. 

Is a relatively land intensive process. Heavy metals entering the 
process remain in the final product. The degree of removal of toxic 
organic material is not defined. Odor problems are a significant 
concern and require mitigation. 

Marketable by-product, competition with other compost products in 
area. Odor. Siting the facility. 

Have experience with process through recent large scale testing. 
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C33 
RAIL TRANSPORT OF SLUDGE 

Dewatered sludge is hauled to processing or disposal sites by rail. 
Railroad spurs would be constructed off of existing rail lines at both 
ends. 

Good, but subject to scheduling/destination limitations. 

Provide adequate storage at both terminal points to operate around 
unpredictable railroad schedules. 

Subjei:t to unpredictable scheduling, and vulnerable to delays caused 
by rail workers strikes. 

Poor; limlted to fixed terminal points. 

Fixed terminal points; must provide storage on both ends to 
accommodate pickup and delivery schedules. Only practical wbere 
existing rail lines run near facillties; cost of construction of new lines 
is high. Only cost effective in long-haul situations. Restrictions may 
exist on use of rail cars for sludge haul. 

Minimal; O&M of rail machinery by others. 

Only practical where existing rail lines serve plants; large capital costs 
for spurs and loading facillties. 

Minimal energy cost for transporting sludge. 

-
Eliminates sludge truck traffic and associated noise. Increase railroad 
activity near both terminal points. 

Long-term flexibillty. 
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C34 
PIPELINE TRANSPORT OF SLUDGE 

The movement of liquid sludge having a maximum total solids 
content of 5 percent, by centrifugal pumps through a pipeline from 
the treatment facility to a site selected for the particular sludge. 
Intermediate booster pump stations may be needed. 

Transfer method amenable when there is a f1Xed terminus. 

Size to minimize combined cost of pumping O&M and pipeline and 
pump station capital installation. 

Reliable if properly installed and cleaning provisions provided. 

Once built, no flexibility. 

Fixed pipeline routing. Must reuse liquid sludge or provide 
dewatering facility at terminus. 

Low unless intermediate pump stations are needed. Flushing of 
entire line may become necessary requiring shut-down of line. 

Capital Intensive in acquiring land access, building pumps stations, 
trenching for pipeline, and purchasing the pipe itself. 

Obtaining easements for pipeline route. 

Impact on land during installation. Potential for groundwater pollution 
if leak occurs. Reduces truck traffic in vicinity of treatment facilities. 

Long construction periods can cause disruption in heavily used traffic 
areas. 

Obtaining easements. Compatibility with sludge reuse program. 
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LIQUID SLUDGE TRANSPORT BY TRUCK 

The movement over highways and roads by tank trucks, of liquid 
sludge having a maximum of 6 percent solids, from a treatment 
facility to a distant site selected for the particular sludge. 

Most widely used liquid sludge transportation method. 

C35 

Volume to be hauled, hauling distance, loading/unloading time, road 
weight limits, hours of operation. 

Reliable, but dependent upon weather/road conditions and labor 
considerations. 

Destination flexibility. 

State road laws which limit load of vehicle; cost effectiveness is a 
function of distance and destination flexibility required. 

Major components: truck maintenance and operation, fuel costs, 
labor costs. 

Dependent upon trucking mileage and sludge volumes. 

Consideration in conjunction with overall sludge processing/disposal 
program. 

None unless a leak develops in the tank. 

Noise and general disruption due to truck traffic may_ constitute a 
nuisance. 

Agency has long term successful hauling experience. . Compatibility 
with sludge reuse program. 
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C36 
DEWATERED SLUDGE TRANSPORT BY TRUCK 

·The movement over highways and roads by typically covered trucks, 
of dewatered sludge having a minimum of 14-percent solids, from a 
treatment facility to a remote site. 

Most widely used dewatered sludge transportation method. 

Volume to be hauled, hauling distance, loading/unloading time, road 
weight limits, hours of operation. 

Reliable, but dependent upon weather/road conditions and labor 
considerations. 

Destination flexibility. 

State road laws which limit load of vehicle; cost effectiveness is a 
function of distance and destination flexibility required. 

Major components: truck maintenance and operation, fuel costs, 
labor costs. 

Dependent upon trucking mileage and sludge volumes. 

Consideration in conjunction with overall sludge processing/disposal 
program. 

Potential odor problems from sludge being hauled. 

Noise and general disruption due to truck traffic may constitute a 
nuisance. 

Agency has had long term successful hauling experience. 
Compatibility with Agency's sludge reuse program. 
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C37 
SLUDGE INCINERATION 

A process by which wastewater sludge Is converted to a sterile ash 
through combustion in a controlled environment. It provides the 
maximum volume reduction and achieves virtually total destruction of 
organic material and pathogens. Technologies used for large-scale 
municipal sludge combustion include multiple hearth furnaces 
(currently in use at Durham) .and fluidized bed furnaces. 

Significant volume reduction achieved but incurs corresponding ash 
disposal and process environmental concerns. 

Function of amount of material, cake solids, and volatility. 

In terms of process performance, reliability Is very good. Widely 
used in other parts of country. Not affected by climatic conditions, 
so can be used year-round. Because of mechanical complexity, 
mechanical reliability is dependent on proper maintenance and· 
sufficient redundancy in key components. 

Good with proper design. Process is applicable to wide range of 
sludge materials. Limited (raw sludge) backup disposal options in 
case of failure. 

Sludge must be well dewatered to minimize fuel costs; pending new 
regulations may require expensive new scrubbing systems; process 
operation is complex and requires specially trained personnel. 

Continuous operator attention required; complex machinery involved; 
specialized personnel required for operation and maintenance. 
Energy intensive. 

Costs for implementation are site-specific, depending on utility of 
existing process equipment. Approximate range $200-$250 per ton 
of solids. 

Costs; may not be possible or feasible to obtain permits for new 
facilities; new regulation may render impracticable: 

Maximum stabilization/reduction of sludge; emissions are a concern; 
does not make beneficial use of nutrients in sludge; energy intensive; 
ash disposal required. 

Likely opposition to siting new facillties; minimum truck traffic. 

Compatibility with existing facilities; potentially feasible only at Durham 
due to existing equipment; uncertain regulations. Durham is only 
sludge incinerator installation in the state. Not compatible with 
agency's goal to maximize beneficial reuse of sludge. 
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ASH LANDFILL 

Ash resulting from sludge incineration is disposed of in a MSW 
landfill. 

Permanent, secure repository for solids. 

Not applicable. 

Excellent if not classified as a hazardous waste. 

Not applicable. 

C38 

Applicable only to incinerator ash; ash must meet hazard/toxicity 
standards (subject to change), which currently are typically met by 
sludge ash. 

Only consideration is hauling material to landfill; simple system. 
Currently done at Durham by Agency vehicles and personnel; could 
be handled by private firm. 

None; already practiced at Durham; material readily accepted at 
landfill. 

Ash may have beneficial uses such as soil conditioning, where the 
high pH and trace metals may be useful. 

Only issues would be minor truck traffic associated with hauling ash 
to landfill and use of MSW landfill space. 

None; continuation Of present practice. 
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C39 
LAND APPLICATION·OF SLUDGE 

Application of either liquid or dewatered sludge to agricultural, non
agricultural, or forest land. Techniques for application include tank · 
truck surface spreading, subsurface injection, spray irrigation, and 
manure spreading application. 

Land application typically involves the ultimate disposal of sludge 
through Its beneficial reuse in some form of agricultural or silvicultural 
program. The nutrient and soil conditioning properties of sludge 
offset the need for commercial fertilizers and soil conditioners. 

Acreage requirements are determined by agronomic crop nutrient 
requirements and annual and cumulative loading of sludge metal and 
organic constituents. 

Good. Land application is a widely accepted and used method of 
sludge disposal through beneficial reuse. 

Good. Different agricultural, non-agricultural, and silvicultural use 
options provide flexibility. 

Weather impacts field access and, thus, program timing. User 
acceptance is necessary in developing cooperative programs. 
Constraints include: land use, land ownership, public perception, 
and physical constraints such as topography, soil types, and ground 
water. Need for winter storage site for land application programs in · 
northwest. 

Mechanical maintenance includes predominately vehicular and 
equipment maintenance. Application monitoring, environmental 
monitoring, and public relations are significant program aspects. 

$40 to $100 per dry ton of sludge solids. 

Public education and perception associated with establishing 
program and/or new sites. Changing regulations regarding land 
application of sludge. Programs require a significant amount of 
monitoring and record keeping. 

Endorsed by the EPA as a preferred method of sludge disposal 
because of the environmental benefits of sludge reuse. 

Public perception can be a significant obstacle if dealing with hostile 
and/or uninformed people. 

Long successful history of use for USA facilities in West Basin. 
Compatible with Agency's goal to maximize beneficial reuse of 
sludge. 
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C40 
DISTRIBUTION AND MARKETING 

Ultimate disposal of sludge solids through the distribution of a sludge 
derived product such as compost, a heat dried fertilizer, or a 
solidified/chemically flXed material. 

D&M products have fewer restrictions on distribution and application 
than does digested sludge because the sludge is further processed 
to higher levels of pathogen and vector reduction. 

Application restrictions based on agronomic requirements and metals 
and organic limitation similar to land application. 

Highly market dependent. 

Nature of product applicable to a wide range of potential uses 
providing flexibillty. 

Overall cost effectiveness when considered in conjunction with costly 
upstream processing requirements. Proposed EPA regulations may 
severly limit use. 

Transportation and marketing considerations. 

Products typically are marketable with a corresponding revenue up to 
as high as $125 per dry ton for a dried fertilizer product. Revenue, 
however, only partially offsets upstream processing costs. 

Intensive market development and maintenance required. 

Positive environmental benem through reuse; Potential for toxicity due 
to metals content. 

Competition with other products serving the same function. 

Untried disposal method requiring intensive marketing program. 
Compatible with agency's goal to maximize beneficial reuse of 
sludge. Proposed EPA regulations may severly limit use of this 
approach. 
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01 
OBTAIN RIVER ACCESS 

Identify locations along the river where public access is feasible. 
Contact land owners (primarily public agencies) and attempt to obtain 
permission to develop river access facillties (parking, boat access, 
fishing access). 

Will substantially increase public use of the river for fishing, canoeing, 
viewing, wildlife observation, environmental education, etc. 

Can vary from small parking for two cars with a foot trail to the river 
edge) to larger (access through a public park with a boat launch 
ramp, transient moorage, and parking for cars and vehicles with 
trailers). 

Permanent facillties, may require some repair after major flooding. 

Very flexible. Each access point can be developed independently of 
others in the system. Each can be tailored to site specific conditions. 

Requires concurrence of landowners. Abutting land owners may 
have objections to increasing public access to the river. 

Requires periodic lltter removal and plant materials maintenance. 
Requires seasonal repair and clean up of river access routes (foot 
trails, boat launches). Requires maintenance of parking areas 
(sweeping, pavement markings, signage, and occasional repaving). 

Varies from $2,000 to $5,000 each for minimal facillties to $50,000 or 
more for a major boat launch facility. 

Requires concurrence of property owner (or acquisition of sites), may 
require approval of local jurisdictions, requires ongoing maintenance. 

Some addltional disturbance of wildlife can be expected. Abutting 
property owners may object to increased public use. 

Will lead to a substantial increase in public use of the river. This will 
be viewed by some as a positive change (i.e., more people will have 
access to a public amenity) and by others as a negative change 
(e.g., riverfront property owners will lose a certain degree of privacy, 
there will be more boats on the river, wildlife will be disturbed). 

Development of additional access points may not be within the 
Mission of the Agency. Significant coordination will be required with 
Washington County, the various cities, and with Park & Recreation 
agencies. 
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02 
RIVER CLEANUP (DEBRIS) 

Remove man-caused debris from the river (e.g., car bodies, tires, 
abandoned pilings). Remove a sufficient number of downed trees to 
allow boaters to navigate the river. 

Will substantially improve the public's perception of the river. Will 
encourage additional boating activities. 

Not applicable. 

Not applicable. 

The scale and timing of river cleanup work can be flexible. The work 
can be divided into short stretches of the river, assigned to volunteer 
groups, or accomplished by a large contractor. 

Must be scheduled to insure that fish are not disturbed during critical 
time periods. Requires streamside collection points where debris can 
be separated and loaded on trucks for hauling to disposal sites. 

This is not a one time activity. Annual inspections of the river will be 
required. It is likely that some· work will be required each spring after 
river levels drop. 

Not known at this time. Could be in the $1 oo,oo + range for initial 
cleanup. 

Requires approvals from the Corps of Engineers and the Division of 
State Lands. Requires access to the river for construction 
equipment. Requires identification and security of debris collection 
points. 

Protection of fish (spawning, migration) will be required, some bank 
regrading and revegetation may be required, abutting land owners 
may have concerns about noise and debris piles during cleanup 
activities. 

Will lead to an Increase in boating use. This will be viewed as 
positive by boat owners/users and may be viewed as negative by 
riverfront property owners. 

The Agency will need to file for permits and will need to secure sites 
for debris collection. 
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03 
CORRIDOR MANAGEMENT 

Develop a system of trails along one or both sides of the river for 
walking, jogging, bicycling and possibly equestrian use. Viewpoints, 
resting areas, and nature study sites should be provided. Access 
points to the trail system for pedestrians and parking for 
recreationists arriving. by car will be needed. 

Will substantially increase the use of the 'river corridor" and will help 
broaden user's perception of the river. Will expand perception of the 
'river" from the water surface only to include trails, wildlife areas, 
scenic viewpoints, and general landscape character. 

Can be phased over time as easements/land becomes available. 
Segments should be long enough to connect to access locations at 
each end (long dead end segments should not be developed). 

Permanent facilities, may require some repair after major flooding. 

Very flexible. Segment of the system can be independently 
developed and linked together later. 

Requires concurrence of local jurisdictions and abutting land owners. 
Non-connected segments must include at least one public access 
point, and preferably a public access point at each end of the 
segment. 

Requires periodic litter removal and plant material maintenance. 
Policing may be required along some segments. May require 
seasonal repair and debris cleanup. 
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03 
Estimated to be about $75,000 per mile of paved trail and $10,000 
per mile of earth trail. The cost to develop 1 oo miles up trails {25% 
paved, 75% earth) is estimated to be about $2.6 million dollars. 

Must be phased and developed over a long period of time. Local 
government units will need to obtain easements from property owners 
at the time of subdivision or development. The question of funding 
will have to be resolved. 

Will disturb wildlife habitat during construction. The additional use of 
the trail system may disturb wildlife. Abutting property owners may 
object to increased public use along the river. 

Requires Washington County and the local jurisdictions to foster 
development of a greenway trail system. Public opposition from 
riverfront land owners can be expected. The questions of who funds 
construction and who maintains the system must be answered before 
the system can be developed. 

Development of a trail system may not be within the Mission of the 
Agency. The Agency may be asked to assist in the funding of the 
system. 
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04 
IMPROVE WATER RIGHTS ENFORCEMENT 

This technique proposes Increased monitoring and control of water 
rights use along the Tualatin River. Additional enforcement of water 
rights may increase the flow rate in the Tualatin River, particularly 
during dry seasons when water demand is highest and river flows are 
lowest. 

Requires cooperation of other agencies. 

Not applicable. 

Uncertain; low flow conditions may not improve signHicantly with 
increased enforcement. 

Can be implemented in conjunction with nearly all other water quality 
management techniques. 

Priorities and budgets of other agencies. Laws and regulations 
regarding water release. · 

There will be some staff committment to monitoring river flows and 
water releases. 

USA may be asked to contribute to staffing or otherwise funding 
monitoring positions. 

Requires commitment from other agencies. 

Improves river flow conditions. 

None. 

None. 
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05 
IN-STREAM FLOW MANAGEMENT 

This technique incorporates several water management issues 
dealing with increased attention to in-stream tactics. These include 
more management of existing and future water agreements, 
optimization of water releases from Hagg Lake and enforcement of in
stream flow. 

Positive in terms of river viability but unquantifiable at this time. 

Not applicable. 

Depends on availability of water in Hagg Lake, water demands, and 
climate. 

Very flexible in the ability to reduce or augment flows. Compatible 
with most other management techniques. 

Requires increased enforcement of existing regulations by public 
agencies other than USA. Rules and regulations affecting release of 
water. 

Increased staff time required to monitor actions and results. 

No direct capital costs to USA, could involve additional staff. 

Requires coordination with and cooperation by other public agencies 
and private users of Tualatin River waters. 

Positive environment impact for the river, no specific social issues. 

None. 

Increasing river flows during critical dry weather periods may 
significantly improve reliability in meeting nutirent TMDLs. 
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06 
OBTAIN MORE WATER RIGHTS 

This technique provides for acquisition of additional dilution water to 
be released during periods of low flow in the Tualatin River when 
concentrations of phosphorus and other nutrients are most critical. 
USA currently has water rights for a portion of the Hagg Lake water 
which is used for this purpose. Additional water rights in the upper 
drainage could supplement this dilution water. Purchase of additional 
water rights would involve negotiation with individuals currently 
holding such rights. 

This non-structural technique could provide inceased dilution water if 
rights are available. 

Not applicable. 

Reliabillty depends on the available water held at Hagg Lake in a 
given year. 

Additional water rights could be used whenever Tualatin River flows 
are below a critical point, could remain in storage for other uses or 
sold to other users. This technique could be coupled with nearly all 
other management techniques. 

As set forth by Water Rights Law. Regulations and rules affecting 
water release. · 

Lim~ed to stream flow monitoring and coordination with Hagg Lake 
managers. 

Dependent on availabillty of water rights and negotiation. Any ball 
park cost for acre-ft? 

Determination of quantities needed and negotiation w~h possible 
sellers. 

Would improve river flow during critical dry weather periods. 

None. 

Increasing river flows during critical dry weather periods may 
significantly improve reliabillty in meeting nutrient TMDLs. 
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07 
FLOW AUGMENTATION 

Provides additional flow resources to increase total flows in the 
Tualatin River during periods of low critical flow. Possible options for 
flow augmentation include: construction of a second dam in the 
upper Tualatin drainage, Increasing storage capacity in Hagg Lake, 
developing groundwater sources (wells) in the basin or importing 
water from either the Columbia or Willamette Rivers. 

Water quality goals for nutrients are related directly to concentration 
of such nutrients in the Tualatin River. Increasing dilution water 
reduces their concentration, increases the average flow velocity in the 
river and decreases the travel time with the effect of limiting the 
environment conducive to algae production. Any of the systems 
listed above could provide suitable water for this purpose. 

Augmentation facilities should be sized based on river modeling 
guidance. 

Unusually dry year precipitation could cause shortages in stored 
water supply or leave ground water supplies inadequate to serve this 
purpose. If water rights could be obtained, Columbia or Willamette 
River water supplies may be very reliable. 

This technique will supplement any treatment, reuse, or prevention 
techniques. Very flexible in itse~. Augmentation water could be 
brought on-line quickly, when required. 

Any of these options would require extensive environmental impact 
statement preparation, extensive permitting and state/federal 
approval. 

Each option will require significant O&M. Since Hagg Lake exists, the 
incremental increase in O&M would likely be less than that realized 
for the others. 

Capital costs are unknown at this time. A new dam on the Tualatin 
has an estimated cost of $200 million. 

Permitting for a new reservoir, extensive use of groundwater supplies 
or removing water from either the Columbia or Willamette Rivers may 
meet with resistance from other municipal agencies and the general 
public. 

Likely significant environmental issues involving a new reservoir or 
use of groundwater. Tualatin River beneficial uses would improve. 

Hearings on siting a new reservoir or importing Columbia or 
Willamette River. 

Probably not adequate time to implement any of these options and 
meet EQC deadlines. 
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08 
RIPARIAN ZONE ENHANCEMENT 

Plant trees in a riparian zone buffer strip along all wat11r courses in 
the Tualatin Basin. The trees would remove phosphorus, nitrogen, 
and organic chemicals from nonpoint sources of surface water and 
surficial groundwater belcire the water enters the waterway. The 
trees would also provide wildlffe habitat and shade to reduce water 
temperature. 

Iowa has proposed a state law requiring a 16.5-foot-wide riparian 
zone buffer strip along water ways. Research of poplar tree riparian 
zones, at University of Iowa indicates that nitrate-nitrogen 
concentrations in nonpoint sources can be reduced by over 20 milli
gram per liter (mg/I). The riparian zone trees also remove most of 
the available phosphorus in the root zone soils. The addition of total 
organic carbon to the soil caused by root growth also sorbs many 
organic pesticides and herbicides. Tree species such as poplars, 
which can develop root mass in flooded soils below the water table, 
show the best performance. Occasional harvesting for firewood 
removes nutrients from the basin. 

A 16.5-foot-wide riparian zone buffer on each side of a waterway will 
occupy 4 acres per mile of stream. In many areas, development or 
farming already leaves a riparian buffer zone approximately 15 to 20 
feet wide. Existing riparian zones could be enhanced through proper 
management. 

Excellent reliability in existing riparian zones that consist of stable 
ecosystems. Constructed riparian zones could be planned to be 
sustainable. 

A basinwide riparian zone program could complement all other 
techniques for reducing nutrient loads to the Tualatin River. The 
additional shade would reduce water temperature during hot summer 
months. 

Conflicts may exist where present development is now Jess than 16.5 
feet from a waterway. 

Harvesting would require replanting or use of trees with coppiced 
regrowth, such as poplars. 
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08 
If a state law mandated riparian zones, existing landowners would 
pay the costs. · If USA purchased land to develop riparian zones, 4 
acres per mile might cost $10,000 per m·ile of waterway. Operation 
and maintenance costs should be minimal, with the sale of trees for 
pelletized fl(ewood generating capital for replanting. Funds may be 
available from existing conservation or watershed improvement 
programs. 

Passing a state law to require riparian zones may be difficult; 
however, several states are now considering laws similar to the Iowa 
law. Purchasing property to establish riparian zones in critical areas 
may be cost-effective. 

Planting riparian zone buffer strips should receive support from an 
environmentally conscious public. Converting nutrients to carbon 
through root growth will sorb organic chemicals before they enter the 
river system. Increased shade will reduce water temperatures. 
Additional habitat will enhance wildlife use of the waterways and 
increase recreational value. 

Laws mandating use of private property for riparian zones may not 
be widely accepted by landowners. Agency ownership Of large tracts 
of riparian zones may be more acceptable. 

Purchasing riparian zones will be expensive. A good public 
education program to win support of legislation requiring riparian 
zones may be more cost-effective. Riparian zone buffer strips may 
someday be required in Oregon as a best management practice to 
reduce nonpoint source pollution even without agency involvement. 
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09 
RESTRUCTURE HAGG LAKE OUTLET 

This technique would remodel the outlet structure at Scoggans Dam 
to allow release of Hagg Lake waters from various strata in the water 
column. This would provide lower temperature waters for release to 
the Tualatin River thereby modifying the algae producing environment 
while improving oxygen holding capability. Modification to the outlet 
structure may require reconstruction of the entire structure. 

Positive results are to be expected from this technique, however, 
modHication of the river model based on field data relative to 
temperature in Hagg Lake will be needed to reflect this change. 

Sizing is now applicable since no. change in water release is 
anticipated in this technique. 

Mechanically, very reliable. Environmental reliability will·be unknown 
until modeling is complete. 

Technique is very flexible; will assist all other techniques. 

Would require little addltional O&M resulting from additional gates 
and valving. 

Unknown at this time. 

Would require approval of Scoggans Dam managers. 

Likely none. 

None. 

Tualatin Basin Consultants 

. 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

OPERATION AND 
MAINTENANCE: 

COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

010 
MODIFY LAKE OSWEGO INLET OPERATIONS 

This technique proposes redesign of the diversion dam used by Lake 
Oswego to supply Tualatin River water to the canal. ModHication 
would replace the dam with a pumping station which would lift river 
water for the Lake from the vicinity of the dam. 

Improvement of the river gradient would result in improved flows 
during low flow periods and decrease resident time in the river. 
Modeling is required to predict the environmental changes. 

The pump (lift) station would be sized to match the water right used 
by Lake Oswego with appropriate redundancy in mechanical and 
electrical systems. 

Very reliable. 

Very flexible, integrates with all other techniques. 

Requires normal O&M during the summer season when the pump 
station would see most of Its usage, minimal O&M during the 
remainder of the year. 

Capltal costs for a 2.0 mgd low head lift station with a short 
discharge line to the canal will range from $150,000 to $250,000 . 

. Annual O&M is undetermined at this time. 

Will require agreement from the Lake Corporation, Water Master and 
perhaps other state agencies. 

Positive environmental impacts, minimal social issues. 

Without use of the dam, some riverfront . land owners will notice a 
lower river level during the summer months. 

Costs and public relations. 
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BAN ON INDUSTRIAL/COMMERCIAL USE OF 
PHOSPHORUS-CONTAINING CHEMICALS 

AF1 

Implementation of a basin-wide ban on the use of chemicals 
containing phosphorus by commercial/industrial concerns (e.g. metal 
finishing, laundries, and car washes. 

The impact would vary from plant-to-plant. Rock Creek may realize a 
30 percent reduction in influent loading of phosphorus, whereas at 
other plants the impact may be negligible. Reduced chemical 
consumption and chemical sludge production would occur at Durham 
and Rock Creek. 

Not applicable. 

USA's industrial pretreatment program has demonstrated an excellent 
record for industrial compliance. Similar success is expected with 
this technique. 

A ban on industrial/commercial uses of phosphorus-containing 
chemicals complements all other techniques for reducing phosphorus 
loads to the Tualatin River. 

Substitute chemicals may not be available to commercial/industrial 
users. The detergent/chemical industry may choose not to supply 
users. 

Not applicable in the context of implementation. 

An increase in industrial pretreatment monitoring and 
analysis would be required at an estimated cost of 
$70,000 per year. 

Implementation might be perceived by community as a hindrance to 
business development. 

Implementation might halt or slow growth within the basin. Substitute 
chemicals may not be available to replace those being banned. 

How will existing industrial/commercial development respond? 
How will potential industrial/commercial development respond? 

An exhaustive review of chemical compounds will have to performed 
and maintained. The industrial pretreatment inspection program will 
need to be expanded. 
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AF2 
BUILDING MORATORIUM 

Restrict population growth by curtailment of building permits/sewer 
connections or water connections. A partial or full moratorium on 
utilities is an effective and relatively simple technique. It is also a 
highly controversial method. 

The governing agency for either utilities or building permit curtailment 
would receive pressures from developers of homes and industry. 
The governing agency, in this case, probably the Washington County 
Commission, would be the target for efforts to either ease or 
eliminate additional restrictions on development. However, population 
growth restrictions are one of the most effective, if unpopular, 
nonstructural techniques to keep pollutants out of the basin. 

Not applicable. 

Reliable for curbing Increased wastewater loads. 

Political Impacts would be significant. Growth control more restrictive 
than the existing comprehensive plan could involve input from other 
local and state agencies. 

Reduced O&M likely results from reduced flow. 

Staff costs for documenting/enforcing restrictions. The secondary 
cost impacts would be significant. 

Requires broad support from elected officials and public. 

Significant in both cases. Reduced flows and loads would likely 
improve water quality. Social change in demographics, land use, and 
economic growth would be highly restrictive. 

A volatile issue throughout the public, homeowners, businesses, and 
industry. 

Public image will suffer. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

AF3 
CHANGE DOMESTIC WATER SUPPLIES 

This technique is implemented by replacing present domestic water 
supply from the Trask River with Bull Run water sources. This action 
would replace water with relatively high phosphorous content with a 
water source with significantly lower phosphorous. In order to attain 
the stated goal of keeping the phosphorous (pollutant) from affecting 
the total basin, It would require that Trask River sources be either 
abandoned or transferred to another basin. 

The WAMCO Water Resources Management plan identtties Trask 
River water as a significant resource for future water requirements 
within the Tualatin Basin. The Trask River source (JWC) has on-line 
capacity of about 30 mgd with about 1 o mgd more in the expansion 
process. The JWC treats 3.4 mgd at the present time. Annual water 
use in 1988 was maximum at 1 mgd. The JWC (Trask River source) 
capacity is second only to the Portland Bull Run source at 30 mgd. 
Portland water capacity that is deliverable to the Tualatin Basin is 
presently about 50 mgd. 

Water analysis data (Hillsboro and Portland, April 1989) shows that 
total phosphorous from Trask River and Bull Run is <0.02 mg/I and 
<0.003 mg/I, respectively. From these concentrations, the total 
phosphorous imported into the Tualatin Basin from Trask River and 
Bull Run is <0.17 and <0.03 lb phosphorous per MG imported water. 
Phosphorous data were not available for the Clackamas River water 
source. 

Need to provide replacement of about 25 percent of potential water 
supply to JWC from other sources. 

Once implemented, very reliable. 

This technique can be integrated with other techniques but only 
benefits the program with the reduction of phosphorus. 

Legal challenges. 

Unchanged on water supply side, possible reduction of treatment 
O&M resulting from reduced phosphorous load. 

Unknown at this time. 

Requires JWC approval/cooperation. 

No significant issues. 

None. 

Legal challenges. 
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TECHNIQUE SUMMARY 

CF1 
GROUNDWATER RECHARGE 

Groundwater recharge with reclaimed water is an approach to water 
reuse that results in the planned augmentation of groundwater 
supplies. The purpose of this approach is to supplement 
groundwater supplies; to reduce or reverse declines of groundwater 
levels; and to store surface water for future use. Groundwater 
recharge is typicaily achieved through direct injection or by surface 
spreading and percolation. Treatment requirements vary considerably 
depending on the sources of wastewater, location, and methods of 
recharge. Because recharged groundwater may be an eventual 
source of potable water, treatment requirements may extend well 
beyond secondary treatment. The unit processes that follow 
secondary treatment may include chemical oxidation, disinfection, 
coagulation, filtration, air stripping, ion exchange, granular activated 
carbon adsorption, land treatment and reverse osmosis. 

A number of large-scale groundwater recharge programs are 
successfully operating. Most of these are in California and the 
Southwest. Available information on existing projects has not shown 
any evidence of impaired water quallty or health. 

Sizing criteria for the recharge system are specific to the aquifer 
affected. Sizing criteria for treatment processes are specific to the 
unit processes required. 

Good; contingency plans are necessary if It is determined that 
groundwater containing reclaimed water is unsafe for human 
consumption. 

Fair; treatment requirements for groundwater recharge may greatly 
exceed those needed for other management approaches; some 
facillties may represent a sunk investment. 

Concerns over public health issues. Lack of demand or perceived 
need for groundwater recharge. Land requirements for percolation 
field. 

Treatment O & M requirements could be high if multiple advanced 
treatment processes are required. Requires hydrologic management 
of an aquifer. Requires extensive sampling and analyses. 
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TECHNIQUE SUMMARY (continued) 

CF1 
Depending on the level of treatment required, the cost of a new 
facility could range from $4 to $12 per gallon of capacity. The cost 
of the recharge system could also be substantial. Percolation 
systems have large land requirements. Injection systems require 
construction of well fields. 

Requires approval by DEQ and water resource agencies. May have 
large land requirements. 

Potential health and water quality issues associated with pathogens, 
viruses, total minerals, heavy metals and organic substances. 

Potential concern over health effects. 

Technique is consistent with Agency's goals to maximize 
opportunities for beneficial reuse. 
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ASSESS USE OF INNOVATIVE AQUATIC TREATMENT 
SYSTEMS: SOLAR AQUATIC PLANT 

CF2 

Use of a selected assemblage of aquatic plants and animals to 
transform and retain compounds in wastewater. Wastewater is 
retained sufficiently long in the system to achieve target water quality 
conditions. The process depends on solar energy or adequate 
lighting. These solar aquatic plants have been developed indoors in 
climates where prolonged freezing occurs or outdoors in mild 
climates. Typical plants and animals in these systems are shown in 
Fig. 1. 

Reported discharges of treated primary sewage from these plants 
note the following nutrient concentrations: 

Nitrate: 1.5 mg/I 
Total Phosphorus: <1.0 mg/I 
Ammonia Nitrogen: <0.5 mg/I 

150,000 g/ac/d for sewage. 
50,000 g/ac/d for septage. 

Experimental systems have functioned effectively over 1-2 yr periods. 

Moderate. The process is organism-intensive requiring a carefully 
planned sequencing of selected organisms. Introduction of toxins 
can upset the balance of populations and impair treatment capability. 
It can be used in association with existing treatment plants. 

System requires biological expertise to operate. 

Requires close inspection and maintenance by trained biologists to 
optimize functioning of various biological components. 

Two-thirds the cost of a secondary treatment plant on about the 
same area of land. Annual operating costs $25,000 for a 50,000 
gal/da module. 

There apparently is no proven full-scale system operating anywhere. 
J. Todd's demonstration projects on the East Coast, and a 300,000 
gal/da outdoor biological treatment plant in San Diego indicate the 
approach does work. 

There may be opposition to siting these modules close to residential 
areas due to potential odor production. 

Before ODEQ would approve this treatment process it would have to 
meet statuatory standards reliably, yearly. Agency acceptance of the 
process as a polishing treatment would be less problematic. 
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CF3 
LAND TREATMENT (INFIL TRA TION/PERCOLA TION) 

In infiltration-percolation (IP) systems, effluent is applied to the soil by 
spreading in basins 'or by sprinkling. System objectives can include: 
groundwater recharge; natural treatment followed by pumped 
withdrawal or underdrains for recovery; or natural treatment with 
renovated water moving vertically and laterally in the soil and 
recharging a surface water course. Typically, IP systems are 
preceded by secondary treatment. Depending on the water quality 
requirements for the final effluent, more advanced treatment 
(particularly nutrient removaQ may be needed. 

The expected treatment efficiency will vary with the concentrations of 
constituents in the applied wastewater. If secondary effluent is 
applied, the effluent quality listed below would be expected, 

Constituent 

BOD: 
Suspended Solids: 
Ammonia-Nitrogen (as N): 
Phosphorus (as P): 

Concentration. mg/L 

2-5 
1 - 2 
0.5 - 1 
1 - 3 

Except for phosphorus, this water quality would be suitable for 
discharge to the Tualatin River. In addition, the water quality would 
probably meet requirements for the highest category of water reuse. 
Acceptability of this water quality for groundwater recharge is not 
known. 

High-rate systems may require as little as 3 to 6 acres per MGD, 
while low-rate systems may require 20 to 60 acres per MGD. 
Wastewater application rates can vary from 4 to 120 inches per week. 
Loading cycles generally vary from 9 hours to 2 weeks of wetting 
followed by 1 day to 3 weeks of drying. Multiple basins are required. 

If properly operated, treatment performance is reliable. To meet 
discharge criteria for Tualatin, supplemental phosphorus removal is 
required. 

. Flexibility is improved n treated water can be withdrawn and used for 
purposes other than groundwater recharge, i.e., agricultural reuse, 

· discharge to surface water, wetland enhancement. If feasible and 
permitted, system could be used to store reuse water underground 
during the wet season. 

Large land requirements. System requires well-drained soils such as 
sands, sandy loams, loamy sands and gravel. Requires reasonably 
flat site to minimize lateral movement of water. A depth to 
groundwater of 1 0 to 15 feet is preferred. 

Represents new type of operation for USA staff. Upstream treatment 
system required. Basin surfaces require maintenance and tilling. 
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TECHNIQUE SUMMARY (continued) 

CF3 
Land costs would be at least $24,000 to $240,000 per MGD of 
capacity based on $4000/acre. Additional costs would be associated 
with site development and pretreatment, pumping, application to IP 
basins and (possibly) withdrawal of treated effluent. 

Large land requirements. May not be able to find sufficient acreage 
of suitable soils. May be difficult to site and permit. Groundwater 
recharge may not be allowed. 

Effect on groundwater quality. Insect propagation. Potential odor. 

May not be willing to dedicate large land area to wastewater 
treatment. 

May be suitable technique for reuse alternatives. Represents an 
additional treatment facility to operate and maintain. 
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LANDFILL CO-DISPOSAL WITH MUNICIPAL SOLID 
WASTE (MSW) 

CF4 

A sludge disposal operation in which sludged is place within a MSW 
landfill. 

Seldom used disposal method for sizable facilities. 

Dependent upon method of sludge generation rate, desired life of 
landfill, and cake solids. 

Very reliable sludge disposal method once (if) established. 

Limited to sludge. Function of size. 

Public perception, environmental concerns, lengthy (if not impossible) 
implementation period, land requirements. 

Equipment maintenance; fuel cost; intensive monitoring and record 
keeping required. 
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TECHNIQUE SUMMARY (continued) 

CF4 
Capital intensive in acquiring land and purchasing equipment. 

Regulation falls under RCRA instead of EPA 257 or 503 rules. 
Obtaining conditional use permit may be difficult. Land requirements. 

Potential for soil erosion and odor problems. Leachate and gas 
production continue long after fill is completed. Potential for 
groundwater and surface water contamination. Using up space in 
MSW landfill. 

Bad public perception, precludes beneficial reuse of sludge. 

Probably have little Interest in getting into landfill business. Not 
compatible with Agency's goals to maximize beneficial reuse of 
sludge. 
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CFS 
MONOFILLING OF SLUDGE 

A sludge disposal operation in which sludge is placed within a 
subsurface excavation and covered with soil (trench fill) or is place 
on the original earth cover and subsequently covered with soil (area 
fill). Design considerations should include provisions to control 
leachate and gas migration. 

Seldom used disposal method for sizable facilities. 

Dependent upon method of trench operation, sludge generation rate, 
and desired life of landfill. Cake solids, nature of excavated material 
(mixed with sludge to obtain structural strength). 

Very reliable sludge disposal method once (if) established. 

Limited to sludge. Function of size. 

Public perception, environmental concerns, lengthy (if not impossible) 
implementation period. Land requirements. 

Equipment maintenance; fuel cost; intensive monitoring and record 
keeping required. 
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TECHNIQUE SUMMARY (continued) 

Capital intensive in acquiring land and purchasing equipment 

Extremely difficult to site and permit. Land requirements. 

Potential for soil erosion and odor problems. Leachate and gas 
production continue long after fill is completed. Potential for 
groundwater and surface water contamination. 

Bad public perception, precludes beneficial reuse of sludge. 

Probably have little interest in getting into landfill business. Not 
compatible with Agency's goals to maximize beneficial reuse of 
sludge. 

Tualatin Basin Consultants 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

MECHANICALLY AERATE A PORTION OF THE 
LOWER TUALATIN RIVER. 

This technique involves increasing the dissolved oxygen 

DF1 

concentration in the lower river through use of mechanical processes. 
This provides a mechanical equivalent to a white water stretch in the 
river. Several mechanical devices may be used tor this purpose such 
as pumps, jets, floating aerators or diffused aeration. The last 
approach is probably most appropriate due to cost, low visual impact 
and ease of operation. 

Increasing the dissolved oxygen level benefits fish and other aquatic 
species. Aeration systems perform reliably and, if properly designed, 
produce predictable results. Mechanical aeration has been used 
trequE!ntly to benefrt water quality in lakes, but has seldom been 
applied to rivers. In lake applications, aeration has worked best in 
waters that were not nutrient limlted and where oxygen depletion has 
threatened warm-water fish. 

Aeration systems are sized based on oxygen transfer efficiency, 
desired amount of dissolved oxygen increase and river flow. Based 
on a dissolved oxygen increase of 4 mg/L and a river flow of 1 00 
MGD (150 cts), an energy input of approximately 300 to 500 
horsepower would be needed. The air diffusers should be placed 
above the river bottom to minimize turbidity increase due to sediment 
entrainment. 

Aeration systems are very reliable. The air diffusers must be 
protected from debris in the river, particularly during high flows. 

This technique can be coupled with most other techniques to 
improve water quallty in the Tualatin. It does not exclude other 
management approaches. 

This technique is not a substitute for meeting the TMDLs. The 
technique has had limlted application in rivers. Aeration could 
reduce water clarlty by stirring up sediment. 

Diffused aeration systems are relatively simple mechanical systems to 
operate. Access to the diffusers for maintenance will be difficult. A 
potential exists for diffuser damage by debris carried by river flow . 
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TECHNIQUE SUMMARY (continued) 

DF1 

This will require construction of facillties within the river which would 
require approval by a variety of agencies. A site must be obtained 
for the air supply facilities. 

Increased turbidity may occur due to aeration. Dissolved 
oxygenlevels will increase which will benefrt aquatic life. Construction 
activities would have short-term impacts. 

There is a possibillty that the public would perceive this approach as 
treating the symptoms of pollution, not the cause. Also, the public 
may object to installing mechanical systems in the river. 

This technique goes beyond the Agency's responsibilities associated 
with the TMDLs; however, It is compatible with Its goal to improve 
water quallty. 
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TECHNIQUE SUMMARY 

DF2 
CHEMICAL CLARIFICATION OF TUALATIN RIVER WATER 

Water is diverted from the Tualatin River into a chemical clarification 
treatment facility to remove phosphorus and turbidity. The technique 
involves a diversion structure in the river, a treatment facility which 
includes chemical dosing, flocculation, clarification; disinfection (as an 
option), and pumping to return the water to the river. In essence, the 
treatment process would be similar to drinking water treatment. 

The purpose of the technique is to improve water clarity, reduce 
phosphorus concentrations and remove fecal coliform beyond the 
levels achieved by treatment of point sources and non-point sources. 
Chemical treatment using lime, metal salts, or polymers have been 
used extensively in water and wastewater treatment and will 
effectively remove colloidal particles and turbidity. Metal salts such 
as alum form a chemical precipitant with phosphorus which settles 
out under quiescent conditions. This process can reduce 
phosphorus levels by 70% to 90% with stoichiometric dosing, or lower 
with higher doses. Turbidity levels around 1-5 NTU are achievable 
which results in a sparkling clear water. 

Most unit processes in chemical clarttication depend directly or 
indirectly on the flow. In this analysis, it was assumed that 1 oo MGD 
(150 cfs) of river flow would be treated. The required chemical dose 
is determined by laboratory jar tests. For alum addition, the dose is 
typically 1 o mg alum/mg phosphorus. Clarttication units were sized 
based on an overflow rate of 500. 

Very reliable. The process has been used for years and extensive 
data are available for applications in water and wastewater treatment. 

This technique can be coupled with essentially all other techniques to 
improve water quality in the Tualatin. Also, some of the treatment 
facilities could be incorporated into a treatment system for peak 
wastewater flows_ during the winter. 

This technique is not a substitute for meeting the TMDLs. It is an 
additional measure to improve water quality. Removal performance is 
limited by the chemical dose and the selected chemical. Overdoses 
may restabilize colloids and negate turbidity reductions. Process 
requires large chemical doses. Land requirements in excess of 7.5 
acres for a 100 MGD facility. 

Operation is fairly straight forward. Chemical handling is 
cumbersome. Large chemical doses will require automation. 
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TECHNIQUE SUMMARY (continued) 

Estimated construction cost is $30 million for a 1 oo MGD facility. 
Operating and maintenance costs are $12/million gallons treated. 

Requires additional land and possibly a new treatment site. 

Requires fish passage around diversion structure. High chemical 
doses. Road or rail access is required for chemical delivery. 
Chemical sludge treatment and disposal required. 

DF2 

Noise and odor are of little concern. Traffic flow around the facility 
for chemical delivery must be evaluated. The diversion structure in 
the river must include a screen and intake to prevent fish and other 
large objects from entering the treatment facility. It must also include 
a fish passage. Decreased turbidity and phosphorus in river will 
benefit environment. 

The desirability of this technique depends on the public's desire for a 
high quality, clear water in the Tualatin. 

This technique goes beyond the Agency's responsibilities associated 
with the TMDL.s, but is consistent with its goal to enhance water 
quality. 
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TECHNIQUE SUMMARY 

CHEMICAL CLARIFICATION OF WATER DIVERTED TO 
LAKE OSWEGO 

DF3 

Water currently flows from the Tualatin River to Lake Oswego. Water 
rights provide for a 57 els (cubic feet per second) allocation, with 100 
els during the period when the lake is refilled. In addition 3.4 and 3 
els are allocated during the summer for maintaining the water .level in 
the lake and for irrigation. This flow can be processed in a chemical 
clarification treatment facility to remove phosphorus and turbidity. 
The technique involves an Intake structure from the diversion, a 
treatment facility which include chemical dosing, 
flocculation/clarification, and disinfection (as an option). Pumping 
may or may not be required to return the water to the river. 

The purpose of the technique is to improve water quality in Lake 
Oswego beyond that achieved through treatment of point sources 
and non-point sources. Chemical treatment using lime, metal salts, 
or polymers have been used extensively in water and wastewater 
treatment and will effectively remove colloidal particles and turbidity. 
Metal salts such as alum form a chemical precipitant with phosphorus 
which settles out under quiescent conditions. Chemical addition can 
reduce phosphorus levels by 70% to 80% with stoichiometric 
dosing.or lower with higher doses. Turbidity levels around 1-5 NTU 
are achievable which results in a sparkling clear water. 

Most unit processes in chemical clarification depend directly or 
indirectly on the flow. In this application, a flow rate of 40 MGD (60 
els) was used. Required chemical dose is determined by laboratory 
jar tests. For alum addition, the dose is typically 1 o mg alum/mg 
phosphorus. Clarification units were sized based on an overflow rate 
of 500 GPO/SF. 

Very reliable. The process has been used for years and extensive 
data are available for applications in water and wastewater treatment. 

This technique can be coupled with most other techniques to 
improve water quality in Lake Oswego. 

This technique is not a substitute for meeting the TMDLs. It is an 
additional measure to improve water quality. Removal is limited by 
the chemical dose and the selected chemical. Overdoses may 
restabilize colloids and negate turbidity reductions. Land 
requirements are in excess of 3 acres tor a 60 els facility. 

Operation is fairly straight forward. Chemical handling is 
cumbersome. Large chemical doses will require automation. 

Tualatin Basin Consultants 



COST: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENT ALIS 
. OCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 
. 

Estimated construction cost is $12/million for a 60 els (40 MGD) 
facility. Operating and maintenance costs are $12 million gallon 
treated. 

DF3 

Requires a new treatment facility site. High chemical doses. Road or 
rail access is required for chemical delivery. Chemical sludge 
treatment and disposal required. 

Noise and odor are of little concern. Traffic flow around the facility 
for chemical delivery must be evaluated. The diversion structure in 
the river must include a screen and intake to prevent fish and other 
large objects from entering the treatment facility. The water quality of 
Lake Oswego would be improved. 

The desirability of this technique depends on the public's desire for a 
high quality, clear water in Lake Oswego. 

This technique goes beyond the Agency's responsibilities associated 
with the TMDLs, but is consistent with its goal to enhance water 
quality. 
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DRAFT January 18, 1990 

TECHNIQUE SUMMARY 

DF4 
IN-SITU ALUM TREATMENT OF HAGG LAKE 

Hagg Lake is reported to have elevated concentrations of 
phosphorus during the spring due to heavy runoff. The phosphorus 
concentration apparently decreases during the summer due to 
precipitation of phosphorus compounds. The elevated springtime 
concentrations are of particular concern because they coincide with 
the filling of Lake Oswego. To address this issue, this technique 
would use an in-situ process in which alum Is added to the Hagg 
Lake water. As the alum floe settles, It enmeshes particulate 
phosphorus which is subsequently removed from the water column. 
The settled floe covers the lake's bottom sediments and prevents 
release of phosphorus from the sediments. This technique has been 
commonly applied in Scandinavia, but has had limlted application in 
this country. 

Results from alum applied to lakes have shown 35-50 ug 
phosphorus/L removal, maintained over a 4-6 year period. 
Successful performance of alum treatment is based on phosphorus 
loading being predominantly internal versus external. Internal 
phosphorus loading comes from iron releases in sediment, organism 
excretions, and plant and animal decomposition. For a closed 
system where phosphorus sources predominantly remain in the lake, 
alum addition breaks the chain of the phosphorus cycle. By covering 
the sediment, the alum precipitate prevents phosphorus from entering 
the water column. Successful performance is based on applying 
sufficient alum to not only precipitate phosphorus but also to fully 
cover the sediments. If external sources significantly contribute to 
phosphorus loading in the lake, then covering the sediments will not 
greatly affect the level of phosphorus present. The continued supply 
of phosphorus allows for the growth of algae and microorganisms 
and water quality conditions that were present prior to treatment may 
reappear after a short period of time. 

Typical alum dosages have ranged from 5.5 to 26 mg/L (as 
aluminum). Maximum dosages are based on alkalinlty and the 
maintenance of the lake pH above 6. Application is a one-time 
procedure which may take several days to accomplish. 

Questionable; Because Hagg Lake receives substantial external 
loadings of phosphorus, this technique may only have a short-term 
impact on the overall concentration of phosphorus in the lake. 
Nonetheless, a short-term impact, ff properly timed, may have a 
significant impact on the phosphorus loading entering Lake Oswego 
during the filling operation. 

Excellent; This technique could be coupled with nearly any other 
technique as part of an overall management approach. 

None identified. 

Once the alum is applied, there is no further O & M. Water sampling 
should be practiced to determine effectiveness. 
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TECHNIQUE SUMMARY (continued) 

The cost of alum to treat Hagg Lake would be $1.2 million per 
application based on a 10 mg/L dosage (as aluminum). 

Need for coordination with a variety of water resource and 
environmental resource agencies. 

Full impact on water quality and biota needs to be evaluated. 
Potential for toxic conditions if pH drops too low. 

DF4 

Public may view this as treating the symptoms, not the cause. Public 
may object to dumping large quantities of chemicals into the lake. 

This technique goes beyond the Agency's obligations in meeting the 
TMDLs. 
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TECHNIQUE SUMMARY 

PURCHASE LAKE OSWEGO RIGHTS AND CEASE 
TUALATIN RIVER DIVERSION 

DF5 

Proposes discontinuing use of Tualatin River water for Lake Oswego 
and use another source of water as a substitute. This increases the 
available water for downstream use and flow augmentation and has 
the opportunity to improve the water quality for supply water to Lake 
Oswego. Possible other sources of water include ground water wells 
or Willamette River water. 

Addltional dilution water in the Tualatin River may assist in improving 
water quality. 

Source must match current Lake Oswego water rights. 

Based on equipment reliability rather than gravity flow to Lake 
Oswego. 

None. 

Legal position regarding ability to acquire Lake Oswego's water 
rights. May not be able to obtain rights to either groundwater or 
Willamette River Water. 

Increased over present system--amount unknown. 
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TECHNIQUE SUMMARY (continued) 

DFS 

Ease/difficulty of obtaining other water rights. 

Could improve Tualatin River water quality. 

Limited. 

Spending customer funds to provide later for a private lake outside 
the agency boundary. 
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DRAFT December 7, 1989 

TECHNIQUE SUMMARY 

DF6 
MODIFY/IMPROVE TUALATIN RIVER CHANNEL 

This technique would enhance the hydraulic characteristics of the 
river by rechanneling segments of the route. Rechanneling the river 
will provide increased flow velocity as a result of improved gradient. 
Increased flow velocities will bring fresh water into the river more 
quickly and allow less time for algae to develop. 

Best opportunities for rechanneling appear to exist downstream from 
Forest Grove where gradients are least and major river loops exist. 

Rechanneling could eliminate up to 14 river miles of length between 
the confluence with the Willamette River and Forest Grove. 
Rechanneling will decrease the travel time. 

Not applicable. 

Once incorporated the change would be lasting. 

Inflexible once modifications are completed. 

SignHicant limitations in terms of private lands ownership and USA's 
limited authority to dictate changes of this magnitude. 

Not applicable. 

Tualatin Basin Consultants 



COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

PUBLIC ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

Unknown. 

Legal challenges likely. Need approvals from many agencies 
including the US Corp of Engineers. 

DF6 

Major negative impacts on wetlands, wildlHe habitats, recreation, and 
aesthetics. 

Public would need to accept condemnation for lands acquisition; river 
frontage and access to river would change signHicantly in several 
cases. 

After implementation, none. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

REUABIUTY: 

FLEXIBIUTY: 

DRAFT January 18, 1 990 

BIOMANIPULATION: USE OF ZOOPLANKTON TO 
REMOVE ALGAE FROM THE LOWER TUALATIN 

TECHNIQUE SUMMARY 

DF7 

The excessive growth of algae in the lower Tualatin is not only due to 
excess nutrients but also to low algal death rates. By manipulating 
the ecosystem to increase the natural death rate of the algae, the 
standing crop of algae can be reduced, leading to increased water 
transparency. 

The mechanism to increase algal death rates is through increases in 
zooplankton grazing rates. These organisms are capable of 
removing essentially all. the phytoplankton from the water column, 
e.g., 10 organisms per liter can exert significant grazing pressure on 
algae. To achieve this, the lower river (pool) would be seeded with 
zooplankton (primarily Daphnia) during the low flow periods. Another 
method to increase zooplankton grazing is to selectively reduce the 
number of planktivorous fish (e.g., perch) in the system. Even in 
eutrophic lakes the 'clear water phase,' where water transparency 
increases dramatically, occurs as a result of zooplankton grazing. 
Much of the nutrient content of the algae are deposited in 
zooplankton fecal pellets into the sediments. 

This approach takes advantage of the natural grazing pressure that 
zooplankton In the system exert on the algae. The lower pool would 
be seeded with zooplankton either from eggs or with cultured 
individuals. The type of zooplankton used would depend on the type 
of algae present. In the case of small regularly shaped algal cells, 
filter feeders such as Daphnia and Bosmina could be used. Large or 
angular algal cells are better consumed by copepods, e.g., Cyclops. 
In this manner the algal populations can be reduced by selectively 
encouraging the growth of certain zooplankton species. 

Seeding of zooplankton directly into the river would require culture 
facilities to raise and maintain the zooplankton. A culture lab about 
the size of USA's water quality lab would be required for culture 
purposes. Management of fish species in the river would require a 
team of field biologists to manage the fish community during the year 
(roteneon, trapping), particularly during spawning periods. 

The reliability of biomanipulation depends on how well the ecosystem 
under consideration is understood. These techniques have been 
used successfully in different areas of the country to manage the 
symptoms of over-fertilization. 

The use of biomanipulation technology is compatible and can be 
used in concert with other techniques. There is a wide degree of 
flexibility in determining the optimum species of zooplankton to use to 
address over abundance of algae. 

Tualatin Basin Consultants 



LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

DF7 
Successful manipulation of the ecosystem requires a good 
understanding of the major forces shaping the dynamics of that 
system. This in turn requires a data-intensive approach, both prior to 
and during implementation of the technology. 

The cost of operating a biomanipulation laboratory would be on the 
order of $250,000 per year. This could also include costs for 
implementing fish management programs. 

The cost of constructing a laboratory for biomanipulation are 
moderate. However, USA may be constructing additional laboratory 
space in the future. The biomanipulation lab could be 
accommodated with old lab space. 

The implementation issues center on timing. At least one year of 
detailed ecological information on the lower river would be needed 
before bio-management techniques could be reasonable applied. 

Biomanipulation has been used !cir years in pest and wildlife 
management. It has the distinct advantage over other technologies 
in that it uses only natural components of the ecosystem to treat 
symptoms of over-fertilization. Therefore, it has a high social value 
and is environmentally sound. 

Uncertainty about effectiveness of this technology in the short term 
(2 to 4 years), as well as ultimate ability of the technique to improve 
water quality. Technique treats symptoms but may provide food that 
would increase fish production. However, it is a relatively low cost 
alternative. 

Tualatin Basin Consultants 



TITLE: 

DESCRIPTION: 

PERFORMANCE: 

SIZING: 

RELIABILITY: 

FLEXIBILITY: 

LIMITATIONS: 

OPERATION AND 
MAINTENANCE: 

DRAFT January 18, 1990 

. TECHNIQUE SUMMARY 

DFS 
HARVESTING ALGAE 

Harvesting freshwater microalgae is done to capture the protein and 
minerals in these plants for use by humans and animals. Various 
mechanical harvesting techniques have been developed for different 
kinds of algae. Surface accumulations of blue-green algae have 
been harvested using mechanical skimmers that with the use of fine 
mesh screens dewater and concentrate algae cells to a slurry that is 
then further processed for intended uses. Other microalgae that are 
generally dispersed in the water column as in the Tualatin River, 
require centrifugation for separation of algae from the water. Water 
would then be returned to the river. Harvesting of the algae would 
be done during the period May through October. 

This approach to water quality improvement would entail removing 
microscopic algae from the lower reach of the river thereby reducing 
the algae pigment chlorophyll and increasing transparency of the 
water and removing particulate phosphorus. The amount of algae 
that must be removed to have a noticeable effect depends on 
conditions in the river. During periods of low flow (e.g., 120 els) 
ambient total phosphorus transport in the lower pool ranges from 
30 to 120 kg-P/da Phosphorus in phytoplankton biomass ranges 
from 8 to 55 kg-P/da. Removal of ha~ of the algae would provide a 
significant reduction in standing crop and would also remove a 
substantial proportion of the particulate phosphorus. 

For removal of filamentous algae floating on the surface, a single 
harvester would be required for the pool. Centrifugation to remove 
phytoplankton would require a capacity of 10 to 22,000 gpm with 
50% removal efficiencies to have any affect. 

The reliability of equipment to harvest algae would be. similar to that 
of other such equipment with proper care an maintenance. 

The use of harvesters or centrifuges would be compatible with 
present technologies. 

The ability of these mechanical devices to afford significant increases 
in water quality is limited by their capacity. During periods of 
extremely high algal density, the systems may not be able to function 
effectively. · 

The costs of operating a surface skimmer would be on the same 
order of magnitude as any piece of equipment of similar complexity. 
The 0 & M costs for a centrifuge are difficult to estimate at this time. 

Tualatin Basin Consultants 



COSTS: 

IMPLEMENTATION 
ISSUES: 

ENVIRONMENTAL/ 
SOCIAL ISSUES: 

AGENCY ISSUES: 

TECHNIQUE SUMMARY (continued) 

DF8 
The cost of skimming equipment is on the order of $75,000 and the 
cost of a large centrifuge is about $450, 000. 

Water withdrawal permit would be required for centrifugation. Intake 
structures may require screening. 

Disposal of the skimmed or centrifuged algae might be of some 
concern to local residents. Preferred disposal of algae would be as 
dried feed supplement to cattle. 

Uncertainty about effectiveness of this technology, cost-benefit issues, 
long term benefit. Method treats symptoms. 

Tualatin Basin Consultants . 



TESTIMONY SUBMITTED FOR THE RECORD 

OF 

HARRY SMISKIN 

YAKIMA INDIAN NATION TRIBAL COUNCIL 

BEFORE THE 

OREGON ENVIRONMENTAL QUALITY COMMISSION 

January 19, 1990 

Mr. Chairman, and members of the Commission, my name is 
Harry Smiskin. I am a member of the Tribal Council of the 
Confederated Tribes of the Yakima Indian Nation, and a member of 
the Tribal Council's Fish and Wildlife-Law and Order Committee. 
I thank you for the opportunity to testify today. 

The policy option that you are considering today concerns 
pollution of streams where beneficial uses may be harmed. You 
know as well as I that the main impetus for changing the policy 
stems from your decision last year to deny a pollution discharge 
permit for a new pulp mill on the Columbia River. Your agency is 
also considering three pulp mills' individual control strategies 
that will allow continued pollution from chlorine bleaching well 
into the future. I am here today to tell you that changing the 
rules to open the regulatory door for a new chlorine bleach 
process pulp mill, and approving individual control strategies 
that provide for continued chlorine bleaching, are not only bad 
policy, but also run counter to the policy the Yakima Indian 
Nation recently established. 

I am pleased to inform you that the Yakima Indian Nation is 
the first government in North America to go on record calling for 
an end to the use of the chlorine bleaching process by the pulp 
and paper industry. Just this week the Yakima Indian Nation 
enacted a resolution which calls on the pulp and paper industry 
to stop using the chlorine bleaching process within five years, 
and to begin supplying the Yakima Indian Nation and others with 
unbleached paper products. We also called on state and federal 
governments to use their existing powers to establish similar 
policies, and to place the burden of proof for continued 
bleaching on the industry. Last, we called on the citizens of 
the Northwest to heed and understand the dangers caused by 
chlorine bleaching and to act to put an end to it and demand 
unbleached paper products. 

In a moment I will read you the Yakima 
resolution. But first, I want to make sure you 
context for the action taken by our government. 

Indian Nation's 
understand the 
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In 1855, the Yakima Indian Nation signed a treaty with the 
U.S. Government that reserved our sovereign right of "taking fish 
at all usual and accustomed places, in common with the citizens 
of the Territory." Through hard fought court battles we have 
preserved that right and established that it includes the right 
to co-manage the fish resource in a government-to-government 
relationship with other states, including the State of Oregon, 
and the federal and Canadian governments. The principle case, 
United States v. Oregon, is still within the continuing 
jurisdiction of the Federal District Court. 

As co-managers of the fish resource, the Yakima Indian 
Nation is not interested in discussing with you (or anyone) how 
much TCDD or any of the hundreds of other toxic chemicals can be 
dumped into the Columbia River by the pulp and paper industry. 
The Yakima Indian Nation does not want to debate mixing zones for 
toxic pollution, nor do we want to debate whether a mile, two 
miles, or the entire Columbia River is water quality limited, and 
what that means for beneficial uses. Those topics wrongly assume 
that it is okay to dump pollution into the river that can impact 
the health of our fish and the health of our people. 

When the Yakima Indian Nation reserved the right to half the 
fish in the Columbia, we reserved the right to fish free from 
toxic pollution. You may be willing to let your fish be polluted 
and harmed by toxic pollution, but in the process you cannot 
abridge our treaty right to fish free from harmful chemicals. We 
do not want to debate a policy on how much pollution of the 
Columbia River is reasonable to allow. The Yakima Indian Nation 
believes no toxic pollution can or should be allowed. The 
Columbia River is too important to our treaty right and too 
sacred to become a cesspool for the pulp and paper industry and 
others. The policy change you are discussing and the individual 
control strategy decisions may create legal fictions that show 
beneficial uses will not be harmed. The Yakima Indian Nation, 
however, will not be fooled by your actions, and we will 
diligently work to preserve our treaty right to clean, healthy 
fish that are free from pollutants and the effects of pollutants. 

I am pleased to say that, after twenty years of litigation 
in U.S. v. Oregon, the State of Oregon's Department of Fish and 
Wildlife today recognizes the sovereign rights and powers of the 
Yakima Indian Nation. As a true co-manager, ODFW knows that it 
must work with the Yakima Indian Nation's policies. The time has 
come for the Oregon Department of Environmental Quality to also 
acknowledge and work with, not against, the policies established 
by the Yakima Indian Nation as required by U.S. v. Oregon. 

As I read you our resolution, think hard about whether you 
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can in good conscience change your rules to allow more pollution 
of the Columbia River by the pulp and paper industry and still be 
consistent with our sovereign policy. Think hard about whether 
individual control strategies that allow continued pollution of 
the Columbia River with hundreds of tons of toxic chemicals is 
consistent with the policies of the Yakima Indian Nation. Think 
hard about whether you want to upset the co-management 
relationship we've established through U.S. v. Oregon. Last, 
think about your legal responsibilities to not abridge our treaty 
rights. I believe that if you truly consider our policy and your 
responsibilities under U.S. v. Oregon, you will stop the 
Department's efforts to change the rules to allow a new pulp mill 
to be built, and will adopt individual control strategies that 
phase out chlorine use. If you ignore our policy and you do 
change the rules or proceed with the proposed individual control 
strategies, you will be threatening the treaty rights of the 
Yakima Indian Nation. 

I will now read you our resolution. 



R E $ 0 L U T I 0 N T-40-90 

WHEREAS. the YaK1ma Indian Nation is a federally reco~nized tribe 
pursuant to thQ Treaty of 1855 (12 Stat. 951), and that the 
Yakima Indian Nation Tribal Council is the :overnine body o! the 
Confederated Tribes and Bands of the Yakima Indian Nation of the 
Yakima Reservation, Washineton, by th11 authority delei::ated by 
~esolution T-38-SS, and 

WHEREAS, the Yakima Indian Nation, by the treaty of 1855, 
reserved certain ri~hts, includini the ri:ht to take fish at all 
usual and accustomed f 1Sh1nt areas and to hunt and gather roots 
and berries for food and medicine and said riehts were to be 
secured by the United States, and 

WHEREAS, these traditional and cultural resources reserved rights 
have been interpreted by the federal courts to include the rieht 
to a suitable habitat for the fish resources, and 

WHEREAS, the fish and all other natural resources of the Columbia 
9asin have ~reat cultural, religious and social significance to 
the people of the Yakima Indian Nation, and 

WHEREAS, the quality Of the Columbia 
maintained in a manner that protects the 
tribal members who depehct on th.;:. River 
health and su~tenance, and 

River water must be 
fish resources and the 
to provide them with 

WHEREAS, studies by the United States Environmental Protection 
A~ency and the Northwest Pulp and Paper Association make it clear 
that the Columbia River and its fish are polluted with dioxin and 
other toxic chemicals from pulp and P«per mills operating on the 
Columbia River, and 

WHEREAS. the pulp and paper industry in ore:on, Washington and 
Idaho dumps into the Columbia River system tons of 
or:anochlorine~. including dioxin and furans, many Of which are 
hi:hly toxic, persistent in the environment, «nd bioaccumulate 
throuch the food chain to humans, and 

WHEREAS, th~ chlorine bleached pap~r products such as milk and 
bevera:e cartons, coffee filtors, baby diapers, personal hygiene 
products, and office paper contain dioxin residue~ that pose a 
threat to the health of people who use them, and 

WHEREAS, the pollution from the pulp and paper industry could be 
prevented by not util1%in: the chlorine bleachin~ process, and 

WHERiAS, an unble~ched paper indus~ry would provide healthier 
employment and projects. and would reduce waste by utilizin, a 
si.icnif1cantly creat p~rcentage of th<!: wood r"'source£>, and 

WHEREAS, no reason is apparent for not follawin~ the lead of 
~~6den and thG SQLonce Advi~ory Bo~rd of ~h~ V.3. C~nodo 
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International Joint Commission 
elimination of the use of 
chlorinated or:~nic pollutants 

and settin~ as a :oal the total 
chlorine and the production of 
by the pulp and paper industry. 

NOW, THEREFORE BE IT RESOLVED, by 
rneetin: in regular session, at the 
Conf Qderated Tribes end Bands of 
Toppenish, WashinitOn, with a quorum 

the Yakima Tribal Council 
Governm~ntal Offices of the 
the Yakima Indian Nation, 

being present, chat: 

1. The Yakima rnd.1~n N"tion mand.!lte -che pulp and paper 
indufitry within five years to i:>hMle out the ur .. m of' t-f!e 
chlorine bleachin~ process and stop the production of all 
dioxin and other organochlorines, and immediately beiin 
providin~ the Yakima Indi~n Nation end others with the 
environrn~ni::aJ.ly safe, t"iealthy, unbl~achQd paper products; 

2. The Yakima Indian Nation mandates upon all branches of 
the federal ~overnrnen·t to exercise its trusi: responsibility 
for the protection of tribal natural resources end peoples 
and utiliZQ ii::s current leial powers (such a5 the Clean 
Water Act to establish and implement a policy for total 
elimination of orianochlorine pollution from th@! pulp and 
paper industry toiithin five years, and to Eive preference to 
Purchasing unbleach~d paper products by the ~overnrnent; 

3. Th& Yakima Indian Nation mandates upon the state of 
Washin~ton, Ore,on and ldaho to utilize their current le~al 
powers and exercise their current letal responsibil.itie5 
under sta.te and faderal law to establish and implement 
policies for the total elimination of or~anochl.orine 
pollution from the pulp and paper industry within five 
year~, and to ~ive preference to purohasin~ unbleached paper 
products; 

4. Th~ Yakima Indian Nation mandates upon all state and 
federal r~iulatory a:encies to pl.ace the burden o! proof for 
demon~tratin= the environmental consequences of continued 
pollution from the chlorine bleachin: process on the 
industry that is creating the problems, and not those who 
must live with the problems for ~~nerations to come; 

5. The Yakima Indian Nation requests the member tribes of 
th~ Affiliat~d tribes of Northwest Indians to 5tudy the 
serious pollution problam caused by the northwest's pulp and 
p~per indu$try, and to consid~r establishina coordinated 
tribal policies that call !or the elimination of the 
chlorine bleachin~ procsss and that favor the purchasin& of 
unbleach~ paper products by the tribal 4overrunents; 

6. ThQ Yakima Indian 
the ?~cific Northwest 
dan~sr posed by the 

N~tion mandates upon the citizens of 
to address and to und~rstand th• 
rslease of orcanocholorine compounds 
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into the waters 
individually and 
resolution. 

of the Pacific Northwest and to act both 
Jointly to accomplish the purpose of this 

DONE AND DATED on this iath day of January, 1990, by the Yakima 
Tribal Council by a vote of 7 for and none asainst. 

ATTEST: 

Levi Georg;;?,~trmak 
Yakima Tribal Council 



COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION 
975 S.E. Sandy Boulevard, Suite 202, Portland, Oregon 97214 

January 18, 1990 

Fred Hansen, Director 
Oregon Department of Environmental Quality 
811 s.W. Sixth 
Portland, Oregon 97201 

Telephone 1503) 238-0667 
Fax ;503) 235-4228 

HAND DELIVERED 

Re: Comment Period on Indi victual Control Strategy ( ICS) 
Permits for Pulp and Paper Mills 

Dear Mr. Hansen: 

The Columbia River Inter-Tribal Fish Commission (CRITFC) requests 
that you extend the comment period on the three pulp and paper 
mill NPDES permits from January 19th to March 15, 1990. 

The reason for this request is that the Yakima Indian Nation 
this week enacted a resolution calling for an end to the use of 
the chlorine bleaching process, and requesting that all the 
member tribes of the Affiliated Tribes of Northwest Indians 
(ATNI) study the serious pollution problem caused by the 
Northwest's pulp and paper industry, and consider establishing 
coordinated tribal policies that call for the elimination of the 
chlorine bleaching process and that favor the purchasing of 
unbleached paper products by tribal governments. It is our 
understanding that the Yakima Indian Nation will be presenting a 
resolution at ATNI's Winter Conference on February 13-15, 1990, 
for consideration by the 40 or so member tribes. The Yakima 
Indian Nation is hosting that conference. 

Your agency's decision-making process would be best served if it 
had the results of the ATNI conference before you make your 
decision on the permits. Moreover, if ATNI takes action on the 
pulp and paper pollution issue as expected, then the individual 
member tribes may wish to directly communicate with your agency 
about the proposed ICS permits. The tribal governments probably 
need thirty days from the date of the conference to review the 
ATNI action and to provide comments to your agency. The 
Confederated Tribes of the Warm Springs Reservation of Oregon and 
the Confederated Tribes of the Umatilla Indian Reservation are 
both active in ATNI. 
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In light of this significant action by the Yakima Indian Nation, 
and to further the government-to-government relationship between 
the State of Oregon and the Columbia River tribes who are co
managers of the Columbia River fishery resource, I trust this 
request will receive thoughtful consideration. I understand the 
environmental community has also asked for the comment period to 
be extended, and that the pulp and paper industry is on record 
asking that your decision on the permits not be made by early 
February as you orig.inally planned. Thus, this request is 
consistent with the position of other interested parties. 

I look forward to hearing from you. 

Sincerely, 

~~o~ 
Executive Director 

cc: Environmental Quality Commission Members 
Water Quality Division, DEQ 



RECycliNG AdVOCATES 
2420 S.W. Boundary Street, Portland, Oregon 97201 (503)244-0026 

January 19, 1989 

Environmental Quality Commission 
811 SW Sixth Ave. 
Portland, Oregon 97204 

Subject: Principal Recyclable Material Lists 

Dear Commission Members: 

Recycling Advocates agrees with the staff recommendation that no changes 
be made in the Principal Recyclable Material lists at this time. 

We do not agree, however, with the suggestion that the economic test be 
disregarded in the future. As long as the curbside collection program is 
funded by the garbage rates, an economic test needs to be applied. 
Otherwise expensive additions of materials could break the system. 

For example, collection costs of plastics appear to be at least ten times 
the cost of collecting other recyclables: 

*Seattle hauler bids to collect plastics were $700-$900/ton 
compared to $50/ton for other materials, including mixed waste 
paper. ( 1989) 

*Cloudburst, a Portland hauler, figured mixed plastics collection 
costs to be $700/ton compared to $70 for the materials now 
collected. (1989) 

*Data from a pilot project in Milwaukee, Wisconsin show net costs 
of collecting plastics to be $901 compared to $151 for metals, 
$83 for paper, and $52 for glass. (1989) 

*In Grand Rapids, Michigan the costs of collecting plastic milk 
jugs was $270/ton compared to $37/ton for glass. (1988) 

*In Ontario, an economic study showed that curbside collection of 
PET bottles cost $1000-$2000/ton compared to $60/ton for other 
materials. (1988) 

Recycling Advocates would lilrn to have plastic milk jugs and mixed waste 
paper collected curbside. However, we believe a new funding source must 
be found for that purpose. We suggest that the State consider an 
advanced disposal fee to cover the costs of collecting such materials. 

Yours truly, 

' (; vC0,v .. ~ G;;~rr 
Jeanne Roy, Chairman 
Recyclin~ Advocates 

There's no such place as "away" 

Recycled Paper 
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GOALS 

* MEET JUNE 1993 TMDL COMPLIANCE 

* COMPREHENSIVE F AGILITIES PLAN 

*REGIONAL APPROACH 

* ENHANCE NATURAL SYSTEMS 
* ENHANCE TUALATIN RIVER USES 

* RECYCLE AND REUSE 

* HOLISTIC APPROACH 



GOALS continued 

* INCLUDE PUBLIC IN PLANNING 
PROCESS 

* COMPLY WITH REGULATIONS 

* IDENTIFY AND INTEGRATE 
PUBLIC V ALLIES 

* INCORPORATE EXISTING 
KNOWLEDGE BASE 



TECHNIQUES 

* KEEP POLLUTANTS OUT OF BASIN 
* PHOSPHORUS BAN 

*RECYCLE 

* KEEP POLLUTANTS OUT OF WASTEWATER 
* INDUSTRIAL PRETREATMENT 
* PUBLIC EDUCATION 

* TREATMENT AND REUSE 
* AGRICULTURAL REUSE 
*WETLANDS TREATMENT 

*IN-STREAM MANAGEMENT 
* FLOW AUGMENTATION 
* OPTIMIZE WINTER RELEASES 



PUBLIC INVOLVEMENT AND EDUCATION 

* INTERVIEWS 

* SPEAKING ENGAGEMENTS 

* INTERGOVERNMENTAL COMMITTEES 

* CITIZEN COMMITTEES 

* ISSUE GROUPS 
*WETLANDS 
* RECREATION 

* FINANCING 

* REUSE 

*OPEN HOUSE 



BOISE CASCADE HAS FAILED TO COMPLY WITH DEQ REGULATIONS GOVERNING 
ITS TAX CREDIT APPLICATIONS 

Submitted by John Paul Williams 
on behalf of Plumbers and Pipefitters #290 

1. HISSED DEADLINE FOR START OF CONSTRUCTION; PROJECT 
ELIGIBLE FOR REDUCED CREDITS ONLY 

On Hay 22, 1989, Boise Cascade Papers (Boise) in 
submitted an intent to construct and request for 

certification for tax credit (T-2913, NC-2427) to 
Department of Environmental Quality (DEQ), covering the 
of the electrostatic precipitator (ESP) for the No. 
furnace. 

St. Helens 
preliminary 
the Oregon 
replacement 
2 recovery 

The application claimed that construction would begin 6/89 and 
would be completed 7/90. The equipment cost was $6.7 million. 

Boise, by Michael Vossen, Technical/Environmental Director, 
said in the May 22 cover letter, "It is our intent to begin 

struction (sic) as soon as possible. I request that you waive the 
30-day notification requirement and please expedite the processing 
of this application." 

On May 23, the next day, Terri Sylvester of DEQ acknowledged 
receipt and assigned the application to a reviewer. In the memo of 

assignment, Sylvester noted that construction was to begin 6/1/89. 

On May 24, James A. Broad, Regional Engineer of the DEQ 
Northwest Region, in a memo to the file, recommended approval of 

the construction and the preliminary tax credit certification. 
Broad wrote a letter to Boise that same day stating that the 
preliminary certification for Tax Credit was found to be complete, 
and the construction could proceed without waiting 30 days. 

The letter noted in condition 8 that ''For facilities begun 
after June 30, 1989 and completed before December 31, 1990, the 
maximum allowable tax credit is reduced from 50 to 20 percent of 
the certified cost." 

On May 31, Wendy Sims, Acting Manager of DEQ Program 
Operations, Air Quality Division, repeated the statements on the 

completeness of the certification application and the approval for 
construction to begin without waiting 30 days, in another letter to 
Boise. 

CONSTRUCTION DID NOT BEGIN BY JUNE 30, 1989 
The application said that construction was estimated to begin 

on or before 6/89. However, there are four indications that the 
work did not begin by the end of June, 1989. 

First of all, a September, 1989 review of City of St. Helens 
building permit records showed that no permits had been taken out 
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for any work to be performed involving the removal of the old ESP 
and the installation of the new unit. The state electrical 
inspector said on January 17 that he received plans for this 
project ''just two or three days ago." 

Second, The project was not even put out for bid unt i 1 
November 6, 1989, according to the date on the bidding 
specification document by CRS Sirrine, Inc. 

Third, it is our information from in-plant workers that actual 
continuous construction on this unit was begun after January 1, 
1990. 

Fourth, Boise has not given DEQ notice that the ESP is being 
taken out of commission, which would precede its replacement. 
Commencement of construction is defined as "the beginning of a 
continuous program of on-site construction ... which is completed 
in a reasonable time." (OAR 340-16-010) 

THE TAX CREDIT SHOULD BE REDUCED 
It does not appear that a continuous program of on-site 

construction began before June 30, 1989. Condition No. 8 in the 
construction approval by DEQ states that for facilities begun after 
June 30, 1989 ... the maximum tax credit is reduced from 50 to 25 
percent of the certified cost. 

It appears that the tax credit for the ESP should be reduced 
to 25%, because of these four indications that construction did not 
begin before June 30, 1989. 

BOISE'S PAST TAX CREDIT APPLICATIONS HAVE CONTAINED MISLEADING 
INFORMATION, MISSED DEQ DEADLINES, AND FAILED TO COMPLY WITH 
REGULATIONS 
Boise has filed at least three other tax credit applications; 

two for its clarifier solids landfill, located about 5 miles west 
of its St. Helens mill, a third application for a non-condensible 
gas incinerator at the mill, and a fourth application for 
particulate control on its lime handling system. 

MISSED DEADLINE 
The first application to be discussed (WQ-878, TC-2310) was 

for construction of a ''liner and groundwater monitoring wells for 
landfi 11 expansion." Despite DEQ rules requiring a notice of 
completion of construction to be filed with the Department by the 
applicant within 30 days of completion, Boise did not file this 
notice unt i 1 5-30-89, even though construct ion was comp 1 eted on 12-
1-87. 

MISLEADING INFORMATION 
The second application (WQ-949, NWR-301-WQ, T-2576) was for a 

$445,000 credit for a "leachate transfer pipe and associated 
equipment," to divert runoff from this landfill and pipe it to the 
City of St. Helens sewage treatment plant. This application claimed 
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the landfill would contain ''clarifier solid waste (mostly fiber, 
lime, clay, and sand)." Furthermore, The landfill permit limits 
Boise to dispose of clarifer solids and lime kiln wastes only at 
the site. 

Nonetheless, Boise filed a toxics release form on June 29, 
1988 which stated the company disposed of hazardous wastes, 
including methanol, acetone, and chromium, a heavy metal, at the 
site. Apparently the final tax credit certification has not been 
issued yet for either of these landfill tax credits. 

RECOMMENDATION 
OAR rule 340-16-035 (a) provides for the revocation of a 

final tax certification if it was obtained by fraud or 
misrepresentation. It appears as if the materials disposed in this 
landfill were misrepresented. Thus both certifications should be 
revoked, or denied if the certification is still pending. 

A "Gas fume incineration control system" was built in 1988 
with a $200,000 tax credit (T-2175), to burn up offensive, odorous 
gasses such as hydrogen sulfide and mercaptans that otherwise would 
escape into the air. The mill had been channelling these gasses to 
the lime kiln, but when that equipment was out of service, the 
gasses were vented for extended periods. Boise's permit prohibits 
venting these non-condensible gasses (NCGs) continuously for more 
than 60 minutes. 

NON-COMPLIANCE WITH REGULATIONS 
The tax-credit financed NGC incinerator, however, operated 

intermittently. On December 29, 1988, the DEQ issued a notice of 
noncompliance to the mi 11 for venting NCGs for longer than 60 
mi nut es. Al though Boise promised to correct the problem, the 
violations continued. Boise vented NCGs for illegal amounts of time 
(longer than 60 mi nut es continuously) on 33 occasions during 
September-December 1988, before the violation notice was issued, 
and after the notice eight more violations were logged from 
January-July, 1989. 

The 
approval 
meeting. 

Oregon Environmental Quality Convnission considered 
of this tax credit application at its September 8, 1989 
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RECOMMENDATION 
DEQ tax credit rules provide for the revocation of credits if 

the "holder of the certificate has failed substantially · .. to 
operate the facility in compliance with Department permit 
conditions." (OAR 340-16-035 (b) 

In the union's opinion, 41 violations of permit conditions 
constitutes a substantial failure to comply, and revocation of this 
certification is recommended. 
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SUBH!T COPY Of APPLICATION ANO EXHIBITS TO 
OEPAATHENT Of ENVIRONHENTAL <;tJALITY 
PIANAGEHENT SERVICES DIVISION 

Date Ret 1 d 

For DEQ Use Only 

, ) )(/,( 
'). • -Tl Staff /3f?i>AD 

/( 
Date MSD cc'd SIC Code :?(:.2.r PO BOX 1760 

PORTLAND, OREGON 97207 Tax Cr. No.T~---:J~tt-V-3~Request Nctf),,{'./2..f', 

IO ft.(: :)!lft/ Fi le No. Q '"- /g"19 

NOT I CE OF INTENT TO CONSTRUCT ~,i,,_;;'(_ Su 1,- If 
AND 

REQUEST FOR PRELIMINARY CERTIFICATION FOR TAX CREDIT 

( 1) OFFICIAL NAHE Of APPLICANT 

3oise Cascade Papers 
OFFICIAL NAME 

1300 Kaster Road, St. Helens, Cr eQon 97051 
llAILING ADDRESS, CITY, STATE, ZIP CODE 

(2) LOCATION Of FACILITY (3) PERSON TO CONTACf-FOR ADDITIONAL DETAILS 

goise Cascade Parers t'i chae l Vossen, Technical/Environriental Di rector 
BUSINESS NAHE OR DIVISION NA/IE TITLE 

1300 Kaster Road, St.Helens 1300 Kaster Road .., 
.... STREET ADDRESS ADDRESS 
.., 

St. Helens 97051 397-9401 ...J St. Helens Columbia 
0-

"' 
CITY COUNTY CITY ZIP CODE PHONE NO 

0 (4) TYPE Of REQUEST (CHECK ONE OR BOTH) 
(,) 

. [} CONSTRUCTION APPROVAL G) PRELIHINARY CERTIFICATION FOR TAX CREDIT 

"' (5) IF NOTICE OF INTENT TO CONSTRUCT ANO REQUEST FOR CONSTRUCTION APPROVAL, INDICATE TYPE OF FACILITY BY .... 
:z: CHECKING APPROPRIATE BOX. 
< ID AIR CONT AHINANT SOURCE 0 CONFINED ANlllAL FEEDING OR HOLDING OPERATION 
(,) 

- (6) IF REQUEST FOR PRELIMINARY CERTIFICATION, INDICATE TYPE OF POLLUTION CONTROL OR WASTE UTILIZATION FACIL 
...J PROPOSED BY CHECKING APPROPRIATE BOX(ES) . 
0- 0 AIR 0 NOISE 0 WATER D SOLID WASTE D HAZARDOUS WASTE D USED OIL 
0-

< (7) BRIEFLY DESCRIBE NATURE OF BUSINES.S 1.\-!ERE FACILITY WILL BE LOCATED, ANO 1.1-!ETHER BUSINESS IS NEW OR NEW , 

...J 
THIS LOCATION . 

...J Established Kraft 0 ulp and Parer ~~i 11 < 

(B) PROVIDE A BRIEF TECHNICAL DESCRIPTION OF THE PROPOSED FACILITY ANO ITS FUNCTION. ATTACH PLANS AND 
SPECIFICATIONS. ATTACH PROCESS FLOW OIAGRAH ANO PLOT PLAN, AS APPROPRIATE. 

Attached 

(9) BRIEFLY DESCRIBE PROPOSED POLLUTION CONTROL OR WASTE UTILIZATION EQUIPMENT. 
Replacenent electrostatic precipitator for Mo. 2 Recovery Furnace. Ne•·/ unit ~~i 11 

be designed to meet NSPS oarti~ulate staadatds 
(10) LIST TYPES AND Al'DJNTS OF POLLUTANTS DISCHARGED OR WASTES UTILIZED BEFORE INSTALLATION OF FACILITY. 

INDICATE HO.I WASTES ARE DISPOSED. 

Emissions average 1260 lb./day. 

ATTACH ADDITIONAL SHEETS IF NECESSARY 
PAGE 1 OF 2 

OEQ/TC-1-7184 
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(11) LIST TYPES AND Al'JUNTS POLLUTANTS DISCHARGED OR WASTES UTILI(' . AFTER INSTALLATION Of- rACILllY. 
INDICATE HO.I WASTES ARl .!SPOSED . 

900 lbs. particulate/day or less ~ill be emitted to the air. 

(12) ESTillATED TOTAL COST Of PROPOSED FACILITY INCLUDING POLLUTION CONTROL EQUIPMENT $ 6. l Million 
ESTillATED COST Of POLLUTION CONTROL OR WASTE UTILIZATION EQUIPMENT $ s. 7 rci 11 ion. 

(13) DATE CONSTRUCTION ESTlllATED TO BEGIN ~l_l.E.!l TO END J_/_l'lJ)_. 

( 14) DESCRIBE HO.I THE FACILITY'S PRINCIPAL OR SOLE PURPOSE WILL CONFORH TO THE REQUIREMENTS Of 468. 155 (SEE 
INSTRUCTION SHEET). This precipitator is necessary to neet the present and proposed 
particulate standards for .existing Kraft recovery boilers. The unit will reduce 
~articulate air emissions by approximately 30j~ over the present units :erformance. 

(15) HAS FACILITY, OR ANY PORTION OF IT, PREVIOUSLY BEEN CERTIFIED FOR TAX CREDIT, OR IS A TAX CREDIT APPLICA-
TION PENDING? - 0 YES - PLEASE ATTACH EXPl.AllATION G N{ 

(16) HAS FACILITY, OR ANY PORTION OF IT, PREVIOUSLY BEEN CERTIFIED AS AN ENERGY CONSERVATION FACILITY BY THE 
OREGON DEPARTMENT Of ENERGY, OR IS AN APPLICATION PENDING? 0 YES - PLEASE ATTAOl EXPl.AllATION 0 N1 

(17) DISCUSS EXTENT TO W4IOl THE CLAIMED FACILITY IS USED TO RECOVER AND CONVERT WASTE PRODUCTS INTO A SALABLE 
OR USABLE CQlll10DITY. 

N/A 

(18) DESCRIBE 1.11AT USABLE SOURCE OF PO.£R OR OTHER ITEM OF REAL ECONOl'1IC VALUE IS THE END PRODUCT AND ITS VALLI: 

N/A 

( 19) DISCUSS ~ETHER THE. END PRODUCT, OTHER THAN A USABLE SOURCE OF ~R, IS COllPETITIVE WlTH AN END PRODUCT 
PRODUCED IN ANOTHER STATE . 

N/ I\ 

I HEREBY CERTIFY THAT I HAVE COHPLETEO THIS APPLICATION TO THE BEST OF MY ABILITY ANO THAT THE INFQRll.\TION 
PROVIDED HEREIN AND IN THE ATTAOlE~IBITS IS TRUE AND CORRECT TO THE BEST OF MY KNCWLEDGE. 

,12.iic/&42? tif-/~URE 
Te~hnj~alLEo~ironQental Ojrectcr.: ~·a~· 22, l~Rg 

TITLE DATE 

ATTAOl ADDITIONAL SHEETS IF NECESSARY 
PAGE 2 OF 2 
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NOTICE OF INTENT TO CONSTRUCT 
AND 

REQUEST FOR PRELirlINARY CEHTIFrc.;noN FOR TAX CRED!T 

BOISE CASCADE CORP •. 

1300 Kaster Road, St. Helens, OR 97051 

rn C!H :Si?llIOR 

•.Ail'!' ,.....aRi:S!i 

Michael yossep 
rn 

1300 Kaster Road 

St. Helens, OR 
CITYt 

-cR-.. 

97051 
... J;.. eat: 

503/397-9401 

(:)~CF~= (C<E:C< a<E: ~ =n-1) 
C c:::l~S~UC'T'IOH ....,.~tltCVA~ 

(') ir N:rr?a err INTZNT' 7'Q <:::N:S":"'RCC:: ;,.... .. m ~7:S'T -;:~ ~'C":"IO( ~'4J... JtM:Jl~7':i: 

~ CF P'ACILITI' FJ'f CIEC~INO ~""'IATZ eoc:. 
C A1" C:::HTAMIHAHT SCUltCl'· c Qf't•tN:El:I AHrM.At. F-fHC: Clll MQl.o..=INC: c,.~1'ATICP" 

( • } I 'F ~' "57 F:.ft. P!=tC.. IM I NARY c:=iT 1 1' 1 C.T 1 O'i • f !'-c: f 0 7Z i""1'?:: CF' ?::LI..!. -r 1 CN ~L. Q:i, 

W.AS'T"E·l.'711..lU-.TlCN F"ACZLl"rf' ?RC~ 3Y C-iEC:::::<lr--G k ... Crll:i.."n: SX:X:(ES). 
a AfJll c HOISZ )CJ WA'T'ZJI c SCC.J::I ··~ c H.A.::.Al'fCOUS •AST: ::::: u~ OIL. 

BU51NESS -lS NES CR NE:!" AT ':'HIS ~TtC'-1. 

At solid waste landfill for pulp and paper manufacturer. 
Neither business nor location are new . 

ll) PRaV1CE A BRIEF i'l:Ooa'ilc:;.L. CCSCil:JPTlCN CF TI--iE: ~FCSc::::l F~C11.llY )..."'fD ITS ~CTJCN. 

ATTACH ~ NlrJ S?!:CIFlc:.\TlCNS. ATTACH PRo=SS F'L.C'a Cl~ ANJ:) P'-CT P\....\N', Ma 

>iPPRCPR I .A.:1:. 

We plan to install about 2 miles of pipe to carry leachate from our mill's landfill 
to the city sewer line. Pumping will be done by modifying the existing irrigation 
pump station and instrumentation. Flow and plot plan attached . 

(I) SRIETl..Y C£SOJB.£ FRCFCSQ P:::w...t.rrtCN ~L. CR .. .AS"i"Z UTlL.l:.>..TJCN ~UI?.~. 

See 118 above. 

(IOI LIST T'f'?£S AND >J.CU-ITS CP' p:'U..UTANTS CISC-S..ARGO CR 'If~~ t.1TIL.I~ aEF'~ 

IHST.AU....l.Tlcti Q,. r>.cJ LIT"(. INt>I ~TE >-CW T..1r..S"'l'c..S .A.R£ Cl srcso. 
About 6-10 million gallons per.year of rainfall falling onto our mill's clarifier 
solid waste (mostly fiber, lime, clay and sand) landfill and collection through the 
leachate system is sprayed onto a 3 acre field. 

~~ t CP' .l 
. DEQ/TC-1-7/84 

" . 
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_, 
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i INSTAU..ATICtl CP' P'ACl .. ITY. l:"fCIQTE He* 'WA.Sn:S ..t.R!t OtS?CSLJ. 
The 6-10 million gallons per year of leachate will be pumped ·into the City of 
St. Helens' Sykes road trunk sewer line for inclusion in their regular primary 

~ and secondary sewage treatment. 

c . 
t l U) ESTl!>«Ao= lCT~ =-r OP' i"!'!C= FACILITY I NC-!.'D I NG P:LJ..!JT I CM ~ tCU l PM!::lT 

s 445,QQQ . EST!MATC =-r CP' ?::L!.IJTICtl =<n'lCL CR 'WAST'!!: UT! Ll:::.>.T!CN 

.I l:CU I .l'!o<ENT $ s~~s QQQ 

.I 
< I I l ) CATI: =cs-rnt.'CTICN '"5TIMA1= TO 5.IEC:JN .J.._/ ..L-J ..lIB._ TO ENtl lD-1 _.ll_I ...£.8-

( I-') CESCllBE HC">f n<E FACILITY'S PRINCIPAL CA S::U: ~ 'If I LJ.. c::NFCRl.t TO THo: R=:C:U I =<T 

QI" 4Cl.US ts .... 1~1CN sr=i. 
> Required by DEQ in place of current disposal by spray irrigation. 

1 (See April 15, 1988 letter from DEQ's Schmidt) -.. ! 
- .I 

"' ~a:a 
a~s l 15 l HAS FACILlrt', CR >HY !":RT I CN Cl" IT, f'!'l.r/ICl..SLY e=1 c::>:RTIFI= ;CR TAX C'.z.:::llT, CR 

Ill - u IS AT.AX =IT AP'."'-ICAT!CN P!:NCINC7 Q "1!:.S•,."-C.ASE ATTAC::>t ~~ATIOH ·;o:H<> ....... -w .... 
(II) ._,.AS f'ACJ L.JTY', CR }.'ff !":RT I CN Cl" IT, P!'IE'/ICl.!SLY B~ =-rlFIC AS AN c-=f . "' -

gs~ ~ATIC!i 7>.CILITY BY niE = CEP~r."OF ~. CR I S AN ..-.i.1 C.O. T l,CN 

c: u ~INC7 C "1"!!:!11•,_~~C AT'TAC>t E!Qa-1..,AHATICH JC{HO 

·I 17) CI SC"..:SS =n' TO '111-11 c:H TY.s: c..>. I MC:l FACILITY IS = TO F!Ec::::v= N<rJ C:::l'IVC'?T 11'......s-r.: 

~6~ 
PRa:l.lc:T:S JHTO .A 5.AL-'P' "!!"' CR US..\.SU:: c:r..a.co t 7"f. 

- -- N/A .. "' .I .. 
-1-... "' u 
=~ < - .. 

( 1!: 
'•. -~ ;; I IS l CESC'll !!IE '!MAT 1.:SABU: ~C: CF f'C>YC'I CR en-~ I i"04 CF' R£.AL.. ::::c:NC.t:lC VAJ.!.JE ts ,,..x 
i ~ ~ = ~~ I ..-:S V AJ.J.% • 
- u % ...... - "" " N/A .I -

f ;s 
e ... !; 
~ .:: 

..... .I 
I" l CISC..S:S ·~ TY.s: ~. CTI-<C'I h-lAt< A USASU: =-."RC: CF PO~, IS )oC~ = 

,J. - ~ITIVE \fl'Tii Rf = PRCCUC":' ~~ IN~ ST-'-.Ti: .. 

5~~ 
N/A E ... : tee l a as 

- ill i- • 

I HEru:BY a:;tT I FY 'n-IA T I HAV'C ~ THIS APFt.IC.0.TICN TO TI-!!: s=-r Cl" MY ASILITY 
»ID n-t.A.T THE INl"'CRMATIO'l f'!'!CVI CS:l:I Jo'%:ru!: IN »<r:J IH niE ATTAOiE:D CXHIBI~ IS ~ »a:J .. ~C:::- TO niE BEST Cl' ~· 

~ ·---4utea,,. lf ,/!~~-s 
15 - ~ wt~ .. 

Asst. Environmental Engineer 7/21/88 , .. _ 
•A•~ . 

( ATTACH .O.CCITICNN.. ~ IF N!:C:ZSS»rf 
-

"-'= 2 CF 2 

DEQ/TC-1-7/84 ,, .. --· -
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Form Approved OMB No.: 2070-0093 

Approval Expires: 01191 
Page t of 5 , (l111po1111111: 

I I 
I c·· oEPA 

Type or pri111; read i11struct/011s before comp/eti11g form.) 
U.S. Envirnnmental Protection Agency 

TOXIC CHEMICAL RELEASE INVENTORY REPORTING FORM 
EPA FORM 

Section 313, Title Ill of The Super fund flmendments and Reauthorization Act of 1986 
R 

(This !;p.l'IC9 for EPA USO only.) 

PART I. FACILITY IDENTIFICATION INFORMATION tr HfC I!) IA 

05- 164~ 
JUN 2 9 1Sf • 

" . - - -

I. I Does this report conlaln tr ad• secret lnlormfttlon? 1.2 I• this a sanlllzed copy? 1.3 Reporting Y•ar 
I. D Yes (Answer 1.2) [XJ No (Do nol answer 1.21 Oves 0 No 1987 

.' 
2. CERJIFICATION (Read and sign after compleling all sections.) ' 
I herehy certify that I have reviewed the attached documenls and lhat, to the besl or my knowledge and belief, the submilted lnformalion is 
nnd eornplelc and !hat lhe amounts and values in thhi report are accurate based on reasonable eslimates using data available lo 1he preparers 
or lhis rcporl. . 
1-Jamr;r and olllclal tllle of owner/opera!Df or t•nlor man11gemwnl ofllclal 

Don K,'1sterow~ MiJ..17 Manager -

Slgnatu•o (j,, vi 1'c/)6 Oata sloz Id 7 ~ • 

A /'f I / -,::.L . -1 l.C ~ ' 

J. FACILITY IDENTIFICATION r •• 

FAclllly or Establishment Nam. 

Boise Cascade Papers This ttlPQf'l conlalns ln!ormatlon lor: {chock one) 

Str<Jel Address 

1300 Kaster Road a. [Kl An entire cover&d fAclllty. 

.I City County 3.2 b.D Part of a covered laclllty. 

st. Helens Columbia 
SI ale Zip Code 

I Ore2on 9 I 7 I 0 I 5 I 1 I -13 11 19 19 
Tochnlc:.I Contact Telephone Number (Include areA code) ; 

J.) Diane Dillard (50 ~ 397 - 2 900 . 
rubllc Contact Telephnn• Numb9r (Include area code) 

J.4 Diane Dillard <so~ 397 - 2900 
---
3.S 

8, SIC Cod• I b . 

2 1 6 1 1 11 2 16 12 • 1··,N/(' 
Latitude Lonnltuda 

J.6 Deg. Min. Sac. oo0. Min. Soc. Where to send comple!ed forms: 

·-- 9 14 f. 15 •O Ii 0 11 2 • 2 I 4 8 Int 8 
U.S. Environmental Prolectlon Aaency 

Dun g, 0r.!!idslrNI Numbl!!r(s) h. P.O. 90:111 70266 
1,7 "· 0101-1910171-1~101919 N >'Al - t I I t - I I 1 I Washington, DC 20024-0266 

·- Attn: Toxic Chemlcal Release Inventory 
Er>A ldP.n!l!lcallon Number (ACRA l.D. No.) h. 

J. R .. 
NI / 1 Al 0 IR ID 10 10 19 11 10 •I 9 16 15 I I I I I I I -- r./POES Permit Numbef'(s) h. 

3.Q •• 
N 1/ JA I I I I I I ' ' I ' I I I I -- NArne ol R11eelvlng Stream(l) or W•ler Body(•) 
n. 

N/A 
h. 

3.10 

c. 

( 
-. Underground lnJnctlon Well Code {UIC) ld11ntlllcallon No. 

" NI I 1A I t I ' ' I I I I I 
~. PARENT COMPANY INFORMATION 

IJ8ma or Par•nt Companv 
4.1 

Cascade Corporation Boise 

·I. 2 
·Pin9n1 Company' I Oun & SradslrHI No. 

1 

I 
Q {) I 19 10 I 7 I t 3 IQ I 9 I 9 



( 

F., ... Type or print; read Inst~ .1ons before completing form.) ( Pago 2 of 5 

CThl• •P•C• fOf' EPA u1• only.) 

EPA FORM R 
PART II. OFF-SITE LOCATIONS TO WHICH TOXIC 

CHEMICALS ARE TRANSFERRED IN WASTES ., 
I. PUBLICLY OWNED TREATMENT WORKS !POTWI 
Facility tJame 

City of st. Helens Secondary Treatment Fae lity 
Slreet Address 

En·d of South 6th 
City County 

" st. Helens Columbia 
Stale Zip 

Oregon , 17101 51 11-12 15 11 17 
•• 

2. OTHER OFF-SITE LOCATIONS - Number these locations sequentially on this and any additional page ol this lorm you use. i 

Q Olher off-site locatlon 

EPA ldontlflcallon Number (RCRA ID. No. I 10 1R 1n 1o 10 19 1 11 o1 11 91 § 
Faclllly Name 

Boise Cascade Clarifier Solids Landfill 

Street Address 
Kappler Road 

City 
st. Helens 

Coun'{ · · ·-
Co umbia 

State Zip· 

Ore<>on 91 7 I 0 1 51 1,_13111919 
.. 

Is locatlon under control of reporting tacl\Uy or parent company? x !!JD ... v .. No 

D Other oll-slle location 
EPA ldenllllcatlon NumW (RCAA 10. No.) I I I I I I I I I 

Faclllt} Name 
N A 

Street Address 

Clly Counly 

Sia ta Zip 
... 

I I I I 1-1 I 

Is locallon under control of reporting faclllty or parent company? DD 
Yeo No 

D Other off-site locatlon 

EPA ldentlllcatlon Number (ACAA ID. No.) I I I I I I I I I 
Fae/Illy Name 

Street Address 

Clly County 

State Zip 

I I I I I -1 I 

{_·;__·~- Is location uncfer control or reporting facnnv or parent company? D D 
Y•• No 

D Check If additional p11ge1 ol Parl It are attached. 

EPA Form 9350-1 (1-88) 

I I I 

I I 

I I I 

I I 

~ 
. 

. .. 

I 

I 



(lmportai,11: Type or priflt; read lnstruc1i,.11s before compleling form,) 
( 

Page 3 of 5 
I - (Thl1 IP•c• lor EPA u1• only.) 

EPA FORMR 

PART Ill. CHEMICAL SPECIFIC INFORMATION 

.;; 
I. CHEMICAL IDENTITY -
I. I D Trade Secret (Provide a generic name In t .4 below. Allach substanllallon form lo lhls submission.) 

1.2 CAS # I 0 IO I 1 IL\ I <t IO 1-rn-0 (Use leading zeros II CAS number does not rm space provided.) 
-

I. 3 
Chemlcal or Chemlcal Category Name 

lhrom',..,,.._ 
I. 4 

Generic Chamlcal Nam• (Complete only If 1. 1 11 chocked.) 

MIXTURE COMPONENT IDENTITY (Do not complete this section II you have completed Section I.) 
2. Generic Chem1cal Name Provided by Suppller (Limit the name to• maximum ot 70 ch1ract9f't (e.g., numbers, lettert, 1paca1, punctuation)). 

i 

3. ACTIVITIES AND USES OF THE CHEMICAL AT THE FACILITY (Check all that apply.) 

3. I Manufacture: a.o Produce b. 0 Import c O For on-site 
· use/processing 

d 0 For sale/ 
· distribution e. 0 As a byproduct f. Ii] As an Impurity 

3.2 Process: a. 0 As a reactant b. O As a formulation 
component 

c. O As an article 
component 

d. 0 Repackaging only 

Otherwise Used: 0 As a chemical 
a. processing aid b. 0 As a manufacturing aid c. 0 Anclllary or other use 

4. MAXIMUM AMOUNT OF THE CHEMICAL ON SITE AT ANY TIME DURING THE CALENDAR YEAR 

0D {enter codel 

5. RELEASES OF THE CHEMICAL TO THE ENVIRONMENT 

A. Totrl Release B. Basis of 
lbs/vr Estimate 

You may report releases of less than A.1 A.2 (enter code) 
1 , 000 lbs. by checking ranges under A. 1. Reporting Ranges Ent or 

0 ....... 5Q0-9Qg Estimate 

5. 1 Fugitive or non-point air emissions 5. 1• ./ 5. lb ~ 
5. 2 Stack or point air emissions 5.2a t., "100 5.2b 0 .· 

D D 
C. % From Stormwater 

5.3 Discharges to water 5.3. 1 5.3. 1a t-llA 5.3. 1b 5.3. 1c 
~Enter letter code from Parl I 

ectlon 3. 10 tor streams(s),) D D 5,3.2c 5.3.2 5.3.2• 5.3.2b 

5.3.3 D 5.3.3a 5.3.3b D 5.3.3c 

5.4 Underground Injection 5.4• .VIA 5.4b D 
5.5 Releases lo land 

5.5. • I I I I (enter cod•) 
5.5.1a >J I A 5.5. 1b D 

' 
5.S.2 I I I I (enter code) 

5.5.2a 5.5.2b D ' 

5,S.3 I I I I (enter code) 5.5.3• 5.5.3b D 
D (Ctleck II addlllonal lnfDlmatlon 11 provided on Part IV-Supplanlenlal lntormallon.) 

EPA Form 9350-1 (1-881 ~l. llrl<l\4 • O-,,,'v"'-
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6. TRANSFERS OF THE CHEMICAL( HASTE TO OFF-SITE LOCATIONS ( 

You may, reporl ''•n•l•r• 
A.Total Transfers B. Basis of Estimate C. Ty,pe of Treatment/ 

or I••• t an t ,000 lb•. by checking (lbslvrl (enter coda) D sposal (enter code) 
r ano•• under A. 1. A.1 A.2 

Reporting Ranges Enter 
( 0 l-49g 500-9~9 Estimate 

\; 
6.1 Discharge to POTW l'-1,ooo 6.1b [!] 
6.2 

Olhar olf-slle location [i] ~ I rl\ I I ;i I IEnter block number goo 1 rorn Part II, Secllon 2.) 6.2b 6.2c 
6.3 O~har oll-slle locallon D µ/~ D I I I I J ntar block number 6.Jb 6.3c rom Part II, Section 2.) 

6.4 Other off-site 10cat1on D D I I I I (Enter block number 6.4b 6.4c 
from Part II, Section 2.) 

D (Check If additional Information Is provided on Part IV-Supplemental Information) 

7. WASTE TREATMENT METHODS AND EFFICIENCY 
A.General B. Treatment C. Range of D. Sequential E. Treatment F. Based on 

Wastestream Method Influent Treatment? Efficiency Operating 
(enter code) (enter code) fioncentra~~~n (check If Estimate Data? 

ent1=1r cod onnllcablAI Yes No 

7. 1a ~ 7.1b I 7.1c D 7.1d D 7.1e % 7.11 D D 
7 .2a D 7.2b I 7 .2c D 7.2d D 7.2e % 7.2f D D 
7.Ja D 7.Jb I 7.Jc D 7.3d D 7.3e % 7.31 D D 
7 .4a D 7.4b I 7.4c D 7.4d D 7.4e % 7.41 D D 

.. J .Sa D 7.Sb I 7.Sc D 7.Sd D 7.Se % 7.51 D D 
-7 .6a D 7.6b I 7.6c D 7.6d D 7.6e % 7.61 D D 
7 .7a D 7.7b [ I I 7:7c D 7.7d D 7.7• % 7.7f D D 
7.8a D 7.8b 7.6c D 7.Bd D 7.68 % 7.61 D D 
7.9a D 7.9b 7.9c D 7.9d D 7.9e % 7.9f D D 
7.10a D 7.10b I 7.10c D 7.10d D 7.10e % 7 .10f D D 
7.11a D 7.11b I 7. 11c D 7. 11d D 7.11e % 7.111 D D 
7.12a D 7.12b I 7.12c D 7.12d D 7.12e % 7. 121 D D 
7 .13a D 7.13b I I 7. t3c D 7.13d D 7.13e % 7. 13f D D 
7 .14a D 7.14b I I 7.14c D 7.14d D 7.14• % 7. 141 D D 

D (Check If eddltlonal Information Is provided on Part IV-Supplemental Information.) 

8. OPTIONAL INFORMATION ON WASTE MINIMIZATION 

(Indicate actions taken to reduce the amount of the chemlcal being released from the facility. See the Instructions for coded 
Items and an explanatlon of what Information to Include.) 

A. Type of 
modification 
(enter code) 

B. Quantity of the chemical In the wastestream 
prior to treatment/dlsposal 

c. Index D. Reason for action 
(enter code) 

Current Prior I Or percent 
reporting year I 

change 
year (lbs/yr) (lbs/yr) I 

I I I I 
% D.D I I I I 

EPA Form 9350-1(1-68) 
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Boise Cascade Corporation 
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Kaster Road, St. Helens, OR 97D51 
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Boise Cascade Papers Michael Vossen, Environmental Engineer 
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Pulp and paper manufacture - neither business nor location is new 
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See (9) be 1 OW 

E!RIEl'l..Y C£.S°'ls.E PHCK:S~ PCl..1...lr.ICN =1... CR '!AS"l'Z ;1Jll..IZA~ICN i'CUV"~· 
Install a waste gas incinerator to burn noncon ensab e gas rom 
blow heat system and multiple effect evaporators. 
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Noncondensable gases are occasionally vented to atmosphere when #4 lime kiln 
is inoperable. No estimate of amount available. 
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Venting of noncondensable gases will not exceed one hour when #4 lime kiln is inope~able. 
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This facility is required by Oregon DEQ to reduce air pollution. 
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Department of Environmental Quality 
NEIL C.::>LOSCHMIOT 811 SW SIXTH AVENUE, PORTLAND, OREGON 97204-1390 PHONE (503) 229-5696 00VlRl'<OA 

Mr. Michael Vossen 
Technical/Environmental Director 
Boise Cascade Paper Group 
1300 Kaster Road 
St. Helens, Oregon 97051 

Dear Mr. Vossen: 

December 29, 1988 

Re: AQ-Columbia co. 
Boise Cascade 
AQ-NWR-88-180 
NOTICE OF NONCOMPLIANCE 

A review of the monthly air emissions monitoring reports for the 
Boise Cascade St. Helens paper mill shows that the following was 
reported for incineration of non-condensible gases (NCG) : 

~-: Month Reported 

June, 1988 605 minutes interruption of incineration 

July, 1988 1668 minutes interruption of incineration 

August, 1988 664 minutes operation of incineration 

September, 1988 1491 minutes interruption of incineration 

October, 1988 465 minutes interruption of incineration 

November, 1988 3000 minutes interruption of incineration 

Condition 13 of your Air Contaminant Discharge Permit (ACDP) 
states: 

Non-condensible gases shall be continuously collected and treated 
as follows: 

a. TRS from digester blow and relief processes and from 
multiple-effect evaporator condensers ("noncondensible 
gases") shall be continuously treated by efficient 
incineration. 



( 
'-'. 

b. 

( 
( 

In the event that the equipment in use at any time for 
incinerating noncondensibles fails or is removed from service 
the efficient incineration of noncondensibles shall be 
transferred to an alternate device within one hour. 

The Department considers the minutes of interruption reported for 
July, September and November, 1988, to be excessive, and finds the 
664 minutes of operation reported for August, 1988 to be 
particularly disconcerting. 

The Department requires that a report be submitted by January 20, 
1988 that details all periods during the months of June through 
November, 1988 in which interruption of incineration exceeded 60 
minutes. For each such period, an explanation of why the 
interruption exceeded 60 minutes shall be given, along with 
actions that were taken by Boise Cascade to minimize the length of 
the interruptions and transfer incineration to alternate 
equipment. The report should also detail the actions that Boise 
Cascade plans to take to minimize incineration interruptions and 
correct any deficiencies in the incineration equipment and 
operations. 

Following review of your report, the Department may choose to 
initiate further enforcement action or modification of Boise 
Cascade's ACDP. If you have any questions regarding this notice, 
please contact me at 229-6872. 

cc: Air Quality Division, DEQ 
Enforcement Section, DEQ 

Sincerely, 
/ 

(LU,r·~ 
George F. Davis 
Regional Supervisor 
Northwest Region 



OSPJRG~ 
OREGON STATE PUBLIC INTEREST RESEARCH GROUP 

027 SW Arthur St. 
Portland. OR 97201 

(503) 222-9641 

Coroments of 
Quincy Sugarman, Environmental Advocate 

to the 
Environmental Quality Commission 

in support of beginning 
implementation of SB1100 

January 19,1990 

Good mornina Mr. Hutchison and members of the 

Commission. Thank you for this opportunity to comment in 

the public forum. My name is Quincy Sugarman, and I am the 

environmental advocate for the Oregon State Public Interest 

Research Groui;i. OSPIRG is a statewide consumer and 

environmental research and advocacy organization with 30,000 

members. I am speaking today to encourage implementation of 

SB1100 provisions for reducing atmospheric emissions of 

chlorofluorocarbons {CFCs) throug? the recycling of 

automobile air conditioning coolant. 

SB1100 was passed by the Oregon Legislature in 1989 because, 

in the legislature's words "chlorofluorocarbons ... are being 

unnecessarily released into the atmosphere, destroying the 

Earth's protective ozone layer and causing damage to all 

life." According to EPA, automobile air conditioning 

coolant is the single largest use of CFCs in this country, 

accounting for 26% of the CFCs used. 

Again according to EPA, 48% of the emissions of coolant 

occur during servicing and recharge. CFCs are routinely 

vented into the air during air conditioner repair as well as 

occasionally orior to other types of repair work on 

vehicles. 

For these reasons, SB1100 requires that: "One year after the 

EQC determines that equipment for the recovery and recycling 

of CFCs used in automobiles air conditioners is affordable 



and available, no person shall engage in the business of 

installing, servicing, repairing, disposing of or otherwise 

treating automobile air conditioners without recovering and 

recycling CFCs with approved recovery and recycling 

equipment. 11 

OSPIRG believes that the recycling equipment is now 

affordable and available, and respectfully requests the 

Commission to make such a determination so that CFC 

recycling is implemented as soon as possible in Oregon. 

Suggested retail prices for the models of recycling 

equipment currently available range from $2000 to $7000. 

Most models cost around $3500. The investment in the 

recycling equipment is eligible for the Business Energy Tax 

Credit (BETC), administered by the Oregon Department of 

Energy, for 35% of the purchase price taken over a five-year 

period. 

Another off set will come from the, savings in purchases of 

CFC coolant. The price of the coolant is rising rapidly. 

In March 1989, one cylinder (30 pounds) cost $36.50, and in 

January 1990 one cylinder costs $101. Projections for July 

1990 are up to $150. 

At current prices, and assuming approximately seven repairs 

per week (this can go up to fifty during the summer) and 

savings of 2.5 pounds of coolant per repair, it will take 17 

months to make back the investment in an average model of 

recycling equipment. If the BETC is subtracted from the 

purchase price, that time frame is condensed to eleven 

months. 

$2275 ($3500 cost of average machine 

-$1225 BETC) 

~ $52.50 ($3 per pound of coolant/<. 



2.5 pounds of coolant saved per 

repair X 

7 repairs per week) 

~ 4 (number of weeks in a month) 

~approximately 11 months 

At least one manufacturer has machines available in the 

state currently. Robinair has stated that because they 

expect this requirement to be nationwide by 1992, they are 

producing the recycling machines 24 hours a day at their 

plants. At this time 26 machines are in the Portland area, 

3600 nationwide. (According to the Bureau of the Census, 

there are 1 ,306 automobile repair shops in the state.) 

According to the National Aeronautics and Space 

Administration, the "ozone hole" has just been measured for 

the spring in Antarctica as the most severe depletion yet 

detected. The resultant increase in ultraviolet light, if 

such depletion continues, can cause increase skin 

cancers,change agricultural produf::tivity and decrease the 

growth of plankton, which form the basis of the food chain 

in our oceans. It is time to begin implementing this 

provision of SB1100. 

Thank you and I would be happy to answer any questions. 



1120 S.W. 5th Avenue 

Room 400 

Portland, Oregon 

97204·1972 

(503) 796-7740 

January 19, 1990 

TO: Environmental Quality Commission 

FROM: John Lang, Administrator 

SUBJEC Principal Recyclable Material Lists 

The City of Portland supports the recommendation of the . 
Department of Environmental Quality that no changes be made at 
this time in the principal recyclable material lists. 

Curbside recycling service provides an important outlet that many 
citizens use torecycle waste materials. In the second year of our 
City program over 17,750 tons of materials were recycled. 

At this time, the City supports the DEQ recommendation that no 
additional materials be added to the principal recyclable material 

. lists. ·Markets for both plastics and mixed waste paper do not 
appear capable of accepting additional large volumes of residential 
recyclables. Just last month a major plastics processor located in 
Portland stopped accepting plastics from the public. Mixed waste 
paper bas proved difficult for recyclers to· handle because of low 

· market prices and reliance on export markets. Until industry 
demonstrates an ability to consume additional quantities of plastics · 
and waste paper and to pay prices that would substantially offset 

· collection costs of these materials, it would be inappropriate to 
mandate additional collection requirements. 

Additional insights on the subject of modifying the principal 
recyclable material lists could be provided through the goals and 
standards for curbside programs being developed by the DEQ 
Waste' Reduction Advisory Committee. The City is participating on 
this committee and looks forward to bringing· recommendations 
forward to the EQC later this year. 

The City is currently in the process of reviewing its curbside 
recycling program in order to achieve higher recycling rates. 
Participation in the Metro planning process for implementation of 
a yard debris collection program will also lead to greater diversion 
from the waste stream. The City recommends that the EQC adopt 
the DEQ position that additional materials not be required for 

. curbside collection without adequate market support. 

100% RECYCLED PAPER @ 


