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Environmental Quality Commission

NFIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

GOVERNOR

DEQ-46

REQUEST FOR EQC ACTION

Meeting Date: 3/3/8
Agenda Item: _ - N
Division: HSW
Section: UusT

SUBJECT :

A. License persons working on underground storage tanks.
B. Modify rules regulating placement of regulated substances
into underground storage tanks (UST).

PURPOSE:

A. Improve the quality of work on UST installations, thereby
reducing releases from USTs.

B. Prohibit placement of regulated substances into an
unpermitted UST, thereby encouraging compliance.

ACTTON REQUESTED:

— Work Session Discussion
General Program Background
Program Strateqgy

Proposed Policy

Potential Rules

___ Other: (specify)

Authorize Rulemaking Hearing

Proposed Rules (Draft) Attachment
Rulemaking Statements Attachment
Fiscal and Economic Impact Statement Attachment _
Draft Public Notice Attachment

X Adopt Rules

Proposed Rules (Final Recommendation) Attachment A, B
Rulemaking Statements Attachment C
Fiscal and Economic Impact Statement Attachment _D
Public Notice Attachment _E

Tssue Contested Case Decision/Order
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Proposed Order Attachment

Other: (specify)

DESCRIPTION OF REQUESTED ACTION:

The proposed registration and licensing rules contain the
following elements:
. definition of terms,
. registration and licensing requirements for firms,
. examination and licensing requirements for Supervisors,
. registration and licensing fees.

The proposed medifications to the rules regulating the
conditions under which regulated substances may be placed
into underground storage tanks contain the following
elements:
definition of the terms "Seller" and "Distributor",
recquirements for owners of underground storadge tanks,
. regquirement for sellers and distributors of regulated
substances. :

AUTHORTITY/NEED FOR ACTION:

Reqguired by Statute: ORS 466.705 - 466.995 Attachment
Enactment Date:
Statutery Authority: Attachment
Amendment of Existing Rule: Attachment
Implement Delegated Federal Program.
Attachment
Other: Attachment

Time Constraints:

The UST advisory committee recommended the implementation
dates for registration and licensing. Early licensing will
improve the knowledge and skills of those who work on UST
systems and improve the quality of UST systems.

DEVETLOPMENTAL BACKGROUND:

Advisory Committee Report/Recommendation Attachment
Hearing Officer's Report/Recommendations Attachment
Response to Testimony/Comments Attachment

X
X

Prior EQC Agenda Items:

Item G, EQC Meeting 11/4/88 Attachment
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Item G, EQC Meeting 11/4/88 Attachment _F
Other Related Reports/Rules/Statutes:
Attachment __
Supplemental Background Information Attachment

REGULATED/AFFECTED COMMUNITY CONSTRATNTS/CONSTIDERATIONS:

The Underground Storage Tank Advisory Committee provided
guidance and review during development of these rules. The
Committee recommended adoption of both rules.

A. Licensing: Both the tank owners and UST service providers
are affected by the rules. While they preferred site
inspections by the DEQ they encouraged licensing as a cost
effective method to improve workmanship on USTs. The
regulated community was involved early during development of
the rules through state wide information meetings held in
1988,

B. Product Prohibition: The rule is encouraged by the tank

owners and product sellers because it adds an improved
administrative structure to the existing rule.

PROGRAM CONSTIDERATIONS :

A. Licensing: The program is funded by fees for registration,
licenses, tests and study guides. Expected program revenue
is $25,000 per biennium as shown in Attachment D. The exam
preparation and the semi-annual exam will be performed by a
contractor. No additional staff is required to manage the
remaining licensing activities.

B. Product Prohibition: This change reguires no additional
funds or FTE.

Neither rule has a comparable program at the federal level.
There are no similar program elements in state UST programs in

adjacent states. Maine and Florida have well established
programs for licensing UST service providers.

ALTERNATIVES CONSTIDERED BY THE DEPARTMENT:

1. Adopt both rules as proposed in Attachments A and B. This
alternative adopts a licensing pregram as intended by the
legislature and improves the existing rules requlating the
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2. Refer the proposed rules back to the Department and the UST
Advisory Committee for further consideration. This
alternative will delay the startup of a licensing program and
improvements to the existing product prohibition rules.

DEPARTMENT RECOMMENDATICN FOR ACTION, WITH RATIONALE:

The Department recommends that the Commission adopt
Alternative 1.

Alternative 1 appears to best implement the legislative
intent. The licensing rules meet the needs of the UST owner,
persons working on USTs and the community. The Product
Prohibition rules meet the needs of the UST owner, product
seller and distributors and the community.

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POILICY, LEGISIATIVE
POT.TCY:

The proposed rules implement the statutory provisions and the
legislative intent by improving the quality of workmanship on
USTs and preventing delivery of product to USTs without an
operating permit. Reduces the risk of groundwater
contamination by leaking USTs.

ISSUES FOR COMMISSION 'TO RESOLVE:

There are no policy issues for the commission to resolve,

INTENDED FOLLOWUP ACTIONS:

File rules with the Secretary of State.

Licensing: Notify contractors and potential UST Supervisors
of rule adoption.

Product Prohibition: Notify tank owners and sellers and
distributors of product of rule adoption.
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PROPOSED OREGON ADMINISTRATIVE RULES

REGISTRATION AND LICENSING REQUIREMENTS FOR
UNDERGROUND STORAGE TANK SERVICE PROVIDERS
ORS 466.705 through ORS 466.995

AUTHORITY, PURPOSE, AND SCOPE

340-160-005 (1) These rules are promulgated in accordance with and
under the autheority of ORS 466,750,

{(Z) The purpose of these rules is to provide for the regulation of
companles and persons performing services for underground storage tank
systems in crder to assure that underground storage tank systems are being
serviced in a manner which will protect the public health and welfare and
the land and waters within the State of Oregon. These rules establish
standards for: ‘

{a) Registratlon and licensing of firms performing services on
underground storage tanks,

(b) Examination, qualification and licensing of individuals who
supervige the performance of tank services,

{c¢) Administration and enforcement of these rules by the Department.

(3) Scope.

(a) OAR 340-160-005 through -150 applies to the installation,
retrofitting, decommissioning and testing, by any person, of underground
storage tanks regulated by ORS 466.705 through ORS 466,835 and CAR 340-150-
010 through OAR 340-150-150 except as noted in Subsection (3)(b).

(b) 0AR 340-160-005 through OAR 340-160-150 do not apply to services
performed on the tanksg identified in QAR 340-160-015 or to services
performed by the tank owner, property owner or permittee.

DEFINITIONS

340-160-010, As used in these rules,

(1) "Cathodic Protection" means a technique to prevent corrosion of a
metal surface by making that surface the cathode of an electrochemical
cell. A tank system can be cathodically protected through the application
of either galvanic anodes or impressed current,

(2) "Commission” means the Environmental Quality Commission.

(3} "Decommissioning or Removal" means to remove an underground
storage tank from operation, elther temporarily or permanently, by
abandenment in place or by removal from the ground.

(4) "Department” means the Department of Environmental Quality.
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(53) "Director" means the Directoxr of the Department of Environmental
Quality.

(6) "Facility" means the location at which underground storage tanks

are in place or will be placed. A facility encompasses the entire property
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contiguous to the underground storage tanke that is associated with the use
of the tanks,

(7) "Fee" means a fixed charge or service charge.

(8) "Firm" means any business, including but not limited to
corporations, limited partnerships, and sole proprietorships, engaged in the
performance of tank services.

{9) M"Installation" means the work involved in placing an underground
storage tank system or any part thereof in the ground and preparing it to be
placed in service.

{(10) "Licensed" means that a firm or an individual with supervisory
responsibility for the performance of tank services has wet the Department’s
experience and qualification requirements to offer or perform services
related to underground storage tanks and has been issued a license by the
Department to perform those services,

{(11) "Retrofitting" means the modification of an existing underground
storage tank including but not limited to the replacement of monitering
systems, the addition of cathodic protective systems, tank repair,
replacement of piping, wvalves, fill pipes or vents and the installaticn of
tank liners.

(12) "Supervisor" means a licensed individual operating alone or
employed by a contractor and charged with the responsibility to direct and
oversee the performance of tank services at a facility.

(13) "Tank Services” include but are not limited to tank installation,
decommissioning, retrofitting, testing, and inspection.

(14} "Tank Services Provider" is an individual or firm registered and,
if required, licensed to offer or perform tank services on regulated
underground storage tanks in Oregom.

(15) "Testing" means the application of a method to determine the
integrity of an underground storage tank.

(16) "Tightness testing" means a procedure for testing the ability of a
tank system to prevent an inadvertent release of any stored substance into
the environment {or, in the case of an underground storage tank system,
intrusion of greoundwater inte a tank system),

{17) "Underground Storage Tank" or "UST" means an underground storage
tank ag defined in 0AR 340-150-010 (11).

(18) "Field-Constructed Tank" means an underground storage tank that is
constructed in the field rather than factory built because of it's large
size; usually greater than 50,000 gallons capacity.

EXEMPTED TANKS

340-150-015 (1) The following regulated underground storage tanks are
exempt from the requirements of this part:

(a) Hazardous waste tanks

{(b) Hydraulic systems and tanks

(c) Wastewater treatment tanks

{d) Any UST systems containing radioactive material that are regulated
under the Atomic Energy Act of 1954 (42 USC 2011 and following)

(e) UST systems containing electrical equipment

(f) Any UST system whose capacity is 110 gallons and less

(g) Any UST system that contains a de minimus concentration of
regulated substances




(h) Any emergency spill or overflow containment UST system that is

expeditiously emptied after use.

(i} Any UST system that is part of an emergency generator system at
nuclear power generation facilities regulated by the Nuclear Regulatory
Conmmission under 10 CFR 50 Appendix A

(j) Airport hydrant fuel distribution systems

{k) UST systems with field-constructed tanks

Note: The exempt underground storage tanks defined by CAR 340-150-015
(1) are the same underground storage tanks defined by 40CFR 280.10C,
Subparagraphs (b) and (c¢).

GENERAL PROVISIONS

340-060-020 (1) After May 1, 1989, no firm shall cffer or perform tank
services in the State of Oregon without having first registered with the
Department.

(2) After September 1, 1989, no tank services previder may install,
retrofit or decommission an underground storage tank in the State of Oregon
without first obtaining a license from the Department.

{(3) After May 1, 1990, no tank services provider shall offer to test
or perform a test on an underground storage tank without first having
obtained a license from the Department.

(4) After the required date, any tank services provider offering to
perform tank services must have registered with or been licensed by the
Department. Proof of registration and or licensing must be available at all
times a tank services provider is performing tank services.

(5) After the required date, a tank services provider registered
and/or licensed to perform tank services is prohibited from offering or
performing tank services on regulated tanks unless a regulated tank has been
issued a permit by the Department.

(6) Any tank services provider licensed or certified by the
Department under the provisions of these rules shall:

(a) comply with the appropriate provisions of OAR 34C-160-005 through
OAR 340-160-050;

(b) malntain a current address on file with the Department; and

(c) perform tank services in a manner which conforms with all federal
and state regulations applicable at the time the services are being
performed,

(7) A firm registered or, if required, licensed teo perform tank
services must submit a checklist to the Department following the completion
of a tank installation or retrofit.

(a) The checklist will be made available on a form provided by the
Department.

(b) The installation and retrofit checklist must be signed by an
executive officer of the firm and, following September 1, 1989, by the
licensed tank services supervisor.

(c) An as-built drawing of the completed tank installaticn or retrofic
shall be provided with the submission of the installation and retrofit
checklist,

(8) After September 1, 1989, a licensed tank services supervisor shall
be pregsent at a tank installation, retrofit or decommissioning project when
the following project tasks are being performed:
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(a) Preparation of the excavation immediately prior to receiving
backfill and the placement of the tank into the excavation;

(b) Any movement of the tank wvessel, including but not limited to

transferring the tank vessel from the wvehicle used te transport it to

the project site; :

(c) Setting of the tank and its associated piping into the
excavation, including placement of any anchoring devices, backfill to the
level of the tank, and strapping, if any;

(d) Placement and connection of the piping system to the tank vessel;

(e) Installation of cathodic protection;

(£f) All pressure testing of the underground storage tank system,
including asscciated piping, performed during the installation or
retrofitting; _

(g) Completion of the backfill and filling of the installation.

(h) Preparation for and installation of tank lining systems.

(h) Tank excavation. '

(1) Tank purging or inerting.

(j) Removal and disposal of tank contents from cleaning.

(%) A licensed tank services provider shall report the existence of
any condition relating te an underground tank system that has or may result
in a release of the tank's contents to the environment. This report shall
be provided to the Department within 72 hours of the discovery of the
condition.

{10) The requirements of this part are in addition to and not in lieu
of any other licensing and registration requirement imposed by law.

TYPES OF LICENSES

340-160-025 (1) The Department may issue the following types of
licenses:

(a) Tank Services Provider

{(b) Supervision of Tank Installation and Retrofitting

{c) Supervision of Tank Decommissioning

(d) Supervision of Tank System Tightness Testing

(e) Supervision of Cathodic Protection System Testing

(2) A licensge will be issued to firms and individuals who meet the
qualification requirements, submit an application and pay the required fee.

REGISTRATION AND LICENSING OF TANK SERVICES PROVIDERS

340-160-030 (1) On or before May 1, 1989, all firms offering or
performing tank services in the State of Oregon shall register with the
Department.

(2) Registration shall be accomplished by:

{a) Completing a registration application provided by the Department;
or

(b) Submitting the following information te the Department:

(i) The name, address and telephone number of the firm.

(ii) The nature of the tank services to be offered

{(1ii)A summary of the recent project history of the firm (the two year
pericd immediately preceding the application) including the number of
projects completed by the firm in each tank services category and
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identification of any other Industry or government licenses held by the firm
related to speclfic tank services.

(iv) Tdentifying the names of employees or principals responsible for
on-site project supervision, and

(c) Including a signed statement that certifies that:

"1 {name) , am the chief executive officer of (company) .
and do hereby certify that I have obtained a copy of the applicable laws
and rules pertaining to the regulation of underground storage tanks in the
State oY Oregon and that I have read them and will direct the empleyees and
principals of this company to perform the tank services rendered by this
company in a manner that is consistent with their requirements.”

{d) Remitting.the required registration fee.

(3) After July 1, 1989, firms installing, retrofitting and/or
decommissioning underground storage tanks may apply for a tank services
provider license from the Department.

(4) After March 1, 1990, firms testing underground sterage tanks may
apply for a tank services provider license from the Department.

{(5) An application for a tank services providers license shall
contain;

{a) The information required by 340-160-025 (2) (b), (c¢) and (d).

{(b) A list of employees licensed by the Department to perform and
supervise tank services, an identification of the specific tank services for
which they are licensed, the date the employee recelved a license from the
Department, and the number of the employee’s license,

(c) Remitting the required licensing fee.

{(6) The Department will review the application for completeness. If
the application is incomplete, the Department shall notify the applicant in
writing of the deficiencies.

{7) The Department shall deny, in writing, a license to a tank
services provider who has not satisfied the license application
requirements,

{8) The Department shall issue a license to the applicant after the
application is approved.

(9) The Department shall grant a license for a period of twenty-four
(24Y months,

(10) Renewals:

{a) License renewals must be applied for in the same manner as is
required for an initial license.

(b) The complete renewal application shall be submitted no later than
30 days prior to the expiration date.

(11) The Department may suspend or revoke a license if the tank
services provider:

{a) TFraudulently obtains or attempts to obtaln a license.

(b) TFails at any time to satisfy the requirements for a license or
comply with the rules adopted by the Commission,

{c) Fails to meet any applicable state or federal standard relating to
the service performed under the license.

{d) TFails to employ and designate a licensed supervisor for each
project. .

(12) A tank services provider who has a license suspended or rvevoked
may reapply for a license after demonstrating to the Department that the
cause of the revocation has been resolved.




(13) In the event a tank services provider no longer employs a
licensed supervisor the tank services provider must stop work on any
regulated underground storage tank gystem. Work shall not start until a
licensed supervisor is again employed by the provider and written notice of
the hiring of a licensed supervisor is recelved by the Department.

SUPERVISOR EXAMINATION AND LICENSING

340-160-035 (1) To obtain a license from the Department to supervise
the installation, retrofitting, decommissioning or testing of an underground
storage tank, an individual must take and pass a qualifying examination
approved by the Department.

(2) Applications for Supervisor Licenses - General Requirements

(a)} Applications must be submitted to the Department within thirty
{30) days of passing the qualifying examination.

(b) Applications shall be submitted on forms prescribed by the
Department and shall be accempanied by the appropriate fee.

(3) The application te be a Licensed Supervisor shall include:

{a) Documentation that the applicant has successfully passed the
Superviser examination.

{h) Any additional information that the Department may require.

(4) A license is wvalid for a period of twenty-four (24) months after
the date of issue,

(5) Renewals

(a) License renewals must be applied for in the same manner as the
application for the original license, including re-examination,.

(6) The Department may suspend or revoke a Supervisor’s license for
failure to comply with any state or federal rule or regulation pertaining to
the management of underground storage tanks,

{(7) 1If a Supervisocr’s license is revoked, an individual may not apply
for another supervisor license prior to ninety (90) days after the
revocation date.

(8) Upon issuance of a Supervisor’s license, the Department shall
issue an identification card to all successful applicants which shows the
license number and license expiration date.

(9) The supervisor's license identification card shall be available
for inspection at each project site.

SUPERVISOR EXAMINATIONS

340-160-040 (1) At least once prior to September 1, 1989, and twice
every year thereafter, the Department shall offer a qualifying examination
for any person who wishes to become licensed to install, remove, or retrofit
underground storage tanks.

(2) At least once prior to March 1, 1990, and twice every vyear
thereafter, the Department shall offer a qualifying examination for any
person who wishes to become licensed to test underground storage tanks.

(3) DNot less than thirty (30) days prior to offering an examination,
the Department shall prepare and make available to interested persons, a
study guide which may include sample examination questions.

{4#) The Department shall develop and administer the qualifying
examinations in a manner comnsistent with the objectives of this section.




FEES

340-160-150 (1) Fees shall be assessed to provide revenues to operate
the -underground storage tank services licensing program. Fees. are assessed
for the following:

(a) Tank Services Provider

(b) Supervisor Examination

(c) Supervisor License

(d) Examination Study CGuides

(2) Tank services providers shall pay a non-refundable registration
fee of 3§25,

(3) Tank services providers shall pay a non-refundable license
application fee of $100 for a twenty-four (24) month license.

- (&) Individuals taking the supervisor licensing qualifying
examination shall pay a non-refundable examination fee of §25.

{5} Individuals seeking to obtain a supervisor’'s license shall pay a
non-refundable license application fee of $25 feor a two year license.

(63 Examination study guides shall be made available to the public for
$10,
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PROPCGSED MODIFICATIONS TO OREGON ADMINISTRATIVE RULES

DEPOSITING REGULATED SUBSTANCES IN UNDERGROUND STORAGE TANKS
ORS 466.705 through ORS 466.995

Definitions

340-150-010 (1) "Corvective Action" means remedial action taken to
protect the present or future public health, safety, welfare or the
environment from a release of a regulated substance. "GCorrective Action”
includes but is not limited to:

{a) The prevention, elimination, removal, abatement, control,
minimization, investigation, assessment, evaluation or monitoring of a
hazard or potential hazard or threat, including migration of a regulated
substance; or

{(b) Transportation, storage, treatment or disposal of a regulated
substance or contaminated material from a site.

(2) "Decommission" means to remove from operation an underground storage
tank, including temporary or permanent removal from cperation, abandonment
in place or removal from the ground,

(3) "Fee" means a fixed charge or service charge.

(4) "Investigation" means monitoring, surveying, testing or other
information gathering.

(5) "O1il" meang gasoline, crude oil, fuel o0il, diesel oil, lubrication
oil, sludge, oil refuse and any other petroleum related product or fraction
therecf that is liquid at a temperature of 60 degreeg Fahrenhelt and a
pressure of 14,7 pounds per square inch absolute.

(6) "Owner" means the owner of an underground storage tank.

(7) "Permittee" means the owner or a person designated by the owner who
is in control of or has responsibility for the daily operation or daily
maintenance of an underground sterage tank under a permit issued pursuant
to these rules.

(8) "Person" means an individual, trust, firm, jeint stock company,
corporation, partnership, joint venture, consortium, association, state,
municipality, commission, political subdivision of a state or any interstate
body, any commercial entity and the Federal Government or any agency of the
Federal Government.

(9) "Regulated substance" means:

(a) Any substance listed by the United States Environmental Protection
Agency in 40 CFR Table 302.4 as amended as of the date October 1, 1987, but
not including any substance regulated as a hazardous waste under 40 CFR
Part 261 and QAR 340 Division 101, or

{(b) 0il.

(10) "Release” means the discharge, deposit, injection, dumping,
spiliing, emitting, leaking or placing of a regulated substance from an
underground storage tank inte the air or inte or on land or the waters of




the state, other than as authorized by a permit issued undexr state or
federal law.

(11} "Underground storage tank" means any one or combination of tanks
and underground pipes connected to the tank, used to contain an
accumulation of a regulated substance, and the volume of which, including
the volume of the underground pipes connected to the tank, is 10 percent or
more beneath the surface of the ground. Such term does not include any:

{(a) Farm or residential tank of 1,100 gallons or less capacity used for
storing motor fuel for noncommercial purposes.

{(b) Tank used for storing heating oil for consumptive use on the premises
where stored,

(c) Septic tank.

(d) Pipeline facility including gathering lines regulated;

(A) Under the Natural Gas Pipeline Safety Act of 1968 (49 U.5.C. 1671),

{B) Under the Hazardous Liquid Pipeline Safety Act of 1979 (4% U.5.C.
2001); or

(C) As an intrastate pipeline facility under state laws comparable to the
provisions of law referred to in paragraph (A) or (B) of this subsecction.

{e) Surface impoundment, pit, pond or lagoon.

{f) Storm water or waste water collection system.

{g) Flow-through process tank.

{h) Liguid trap or associated gathering lines directly related to oil or
gas production and gathering operaticns,

(i) Storage tank situated in an underground aresa if the storage tank is
situated upon or above the surface of a floor. As used in this subsection,
"underground area" includes but is not limited to a basement, cellar, mine,
drift, shaft or tunnel.

{}j) Pipe connected to any tank described in subsections (a)} to (i) of
this section.

(12) "Seller" or "Distributor™ means person who is engaged in the
business of selling resulated substances to the owner or permittee of an
underpround storage tank.

Depositing Regulated Substances in Underground Storage Tanks

340-150-150 (1) After February 1, 1989 no person owning an underground
storage tank shall deposit or cause to be deposited a regulated substance
into that tank without first having applied for and received an operating
permit issued by the department.

(2)Y(a) After June 1. 1989, the tank owner or permittee shall., prior to
accepting delivery of a repulated substance, provide the underground storage
tank permit number to any person depositing a repulated substance into the
tank.

(b) If, for any reason, a permit becomes invalid, the tank owner or
permittee shall provide written notice of the change in permit status to any
person previously notified under Subsection (2)(a) of this Section.

[(2)](3) After August 1, 1289 no person [selling or distributing a
regulated substance] shall deposit ox cause to have deposited [{that] a
regulated substance into an underground sterage tank unless the tank is
operating under a [valid] permit issued by the department.

{(4Y(a) After August 1, 1989, sellers and distributors shall maintain a
written record of the permit nmumber for each underground storage tank into
which thev deposit a repulated substance.




{(b) If requested by the Department, a seller or distributor ghall provide
a written record, by permit number, for tanks into which they have deposited
a repulated substances during the last three vears of record.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSICN
OF THE STATE OF CREGON
IN THE MATTER OF ADOPTING
CAR Chapter 340

)
)
Division 160 )] STATEMENT OF NEED FOR RULES
and Portions of Division 150 )

Statutory Authority

ORS 466.705 through ORS 466,995 authorizes rule adoption for the purpose of
regulating underground storage tanks. Section 466,750 authorizes the
Commission to adopt rules governing licensing procedures for persons
servicing underground storage tanks. Sectien 466.760 limits the
distribution of regulated substances to tanks operating under a valid
permit.

Need for the Rules

The proposed rules are needed to carry out the authority given to the
Commission to adopt rules for regulation of underground storage tanks,

Principal Documents Relied Upon

8B 115 passed by the 1987 Oregon Legislature (ORS 466.705 through ORS
466.995) '

Subtitle I of the 1984 Hazardous and Solid Waste Amendments to the Resource
Conservation and Recovery Act,

The Comprehensive Envirenmental Response, Cempensation and Liability Act of
1980,

Superfund Amendments and Reauthorization Act of 1986.
40CFR Part 280, November 1985,

40CFR Part 280, September 23, 1988

40CFR Part 280, October 21, 1988

40CFR Part 281, September 23, 1988
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FISCAT. AND ECONOMTC TMPACT

Fiscal Impact

Licensing of Service Providers and Supervisors: Program expenses will be
incurred to develop information and tests, manage the testing, registration
and licensing activities., The program expenses are expected to be $25,000
per biennium. This expense will be offset by program fees for licenses,
tests and study guides.

Depositors of Regulated Substances: Program expenses will be incurred in
developing educational material to inform sellers, distributors, tank owners
and permittees of their responsibilities. The existing tank permit fees
will provide the funding.

Small Business Impact

Licensing of Service Providers and Supervisors: The department estimates
that approximately 80 businesses will register and become licensed as
underground storage tank service providers, 240 individuals will take the
Supervisor licensing exam, and 160 will become licensed as underground
storage tank Supervisors during the first year of the program. The fees and
estimated program income is as follows:

FEES:
Service Provider Registration Fee $ 25
Service Provider License Fee {(Two Years) $§100
Supervisor Examination Fee $§ 25
Supervisor License Fee (Two Years) § 25
Study Guide $ 10

INCOME: (Estimated)

First Year Second Year

# Income # . Tncome

Registration : 80 & 2,000 0 5 0
Service Provider License 80 § 8,000 20 $ 2,000
Supervisor Exam 240 3§ 6,000 40 $ 1,000
Supervisor License 160 $§ 4,000 32 5 800
Study Guide 120§ 1,200 35 5 350
Subtotal $21,200 S 4,150

Two Year Total $25,350




The Oregon Legislature required that the licensing program be self
supporting. Thus, the fees from registration, licensing, examinations and
study guides will be used to support only these activities.

Small businesses engaged in providing services will be required to pay hoth
registration and licensing fees. In turn, these businesses will be the only
businesses allowed to provide services for regulated underground storage
tanks. Thus, the economic impact on these small businesses should be
minimal.

The individual underground storage tank supervisor will be required to pay a
$25 nonrefundable fee to take the exam. Upon successful completion of the
exain, an additional $25 is required for a two year supervisor’s license,

The person must pass an exam and pay a $25 exam fee and $25 license fee

every two years to remain as a licensed supervisor. In turn, only licensed
supervisors have the opportunity to work as a supervisor for a business
licensed to provide services on regulated underground storage tanks. The

department does not believe that these fee will be an economic burden to the
individual.

Faederal regulations require that each underground storage tank he upgraded
to new tank standards or permanently decommissioned by removal from the
ground or filling the tank with an inert material within ten years. The
education and licensing of service providers and supervisors will benefit
each owner of an underground storage tank by improving the quality of
underground storage tank systems. The general public will benefit through
reduced contamination of the environment resulting frem quality underground
storage tank systems.

Depositors of Repulated Substances: Distributors and sellers of regulated
substances will be required te maintain records of permit numbers for tanks
to which they have delivered product. The tank owner or permittee is
required te provide the permit number to the person delivering the product.
The distributors and sellers presently obtain many items of information to
allow delivery and billing for the delivery of product. Adding the permit
number to this infermatien is not an unreasomable economic burden.
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A CHANCE TO COMMENT ON...

Proposed Underground Storage Tank Service Provider Rules
and Changes to Interim UST Rules

WHO 18 AFFECTED:

WHAT IS BEING

PROPOSED: .

WHAT ARE THE
HIGHLIGHTS:

811 5.W. 6th Avenue
Portland, OR 97204

$1/1/86

Persons and firms that install, retrofit, decommission, or
test underground storage tank systems regulated by the
Department’s Underground Storage Tank Program. Ouwners and
operators of regulated underground storage tanks, Persons
that sell and distribute product to regulated underground
storage tamnks. :

The Department has developed a program to register firms
that supply underground tank services and license

. underground tank supervisors. Also, the Department

proposes changes to existing rules that regulate the
conditions under which petrsons may deposit regulated
substances into underground storage tanks. .

A. Registration and licensing requirements for underground
storage tank service providers.

1. Registration of firms that provide underground storage
tank services by April 1989.

2. Licensing of supervisors for underground storage tank
projects by August 1989.

3. Supervisors must pass an examination over technical

! requirements and state and federal regulations prior to
being licensed.

4. Registered firms are not to perform services on
regulated but unpermitted underground storage tanks.

5. Supervisors and firms shall notify the Department of
conditions on a site that have or may result in a
release of regulated substances into the environment.

B. Depositing regulated substances into underground storage
tanks,

1. Establish a process by which product distributors must
keep records of the permit numbers of regulated tanks
to which they deliver product. _

2. Prohibits any person from depesiting product into
unpermitted, regulated tanks, )

3. Defines seller and distributor of regulated substances.

FOR FURTHER INFORMATION: E-1

Contact the person or division idantified in the public notice by calling 229-5696 in the Portland area. To avoid tong

distance charges from otner parts of the state, call 1-800-452-4011,




HOW TO COMMENT:

WHAT IS THE
NEXT STEP:

Public Hearings Schedule

Bend Pendleton

December 19, 1988 December 20, 1988

3:00 to 5:00 P.M, 3:00 to 5:00 P.M,

Cascade Natural Gas Blue Mountain Community College

334 N.E. Hawthorne Room P12, Pioneer Hall

Bend, Oregon 2411 N.W. Garden
Pendleton, Oregon

Portland Medford

December 22, 1988 December 28, 1988

3:00 to 5:00 P.M. 3:00 to 5:00 P.M.

'DEQ Headquarters _ City Council Chambetrs

Fourth Floor Medford City Hall

811 s5.W. S5ixth Ave. Medford, Oregon

Portland, Oregon

Eugene

" December 29, 1988

3:00 to 5:00 P.M.
Lane Community College

Room 308, The Forum

4000 E. 30th Avenue
Eugene, Oregon

A Department staff member will be appointed to preside
over and conduct the hearings. Written comments should be
sent to:

Department of Environmental Quality

811 S.W. Sixth Avenue

Portland, Oregon 97204

The comment period will end January 6, 1989. All comments
should be received at the Department by 5:00 P.M..

For more information or copies of the proposed rules,
contact Larry Frost at (502) 229-5769 or toll-free at
1-800-452-4011

After public testimony has been received and evaluated,
the proposed rules will be revised as appropriate and
presented to the Environmental Quality Commission in March
1989. The Commission may adopt the Department’s
recommendation, amend the Department'’s recommendation, or
tank no actionm.

E-2
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Environmental Quality Commission

 NEIL BOLOSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE {803) 228-2658

F REQUEST FOR COMMISSION ACTION J

Agenda Item G, November &, 1988 EQC Meeting

Request for Authorization te Conduct a Public Hearine on Provosed Rules. 0AR
340-160-005 through OAR 340-1£0-150. for "Registration and Licensing
Requirements for Underground Storage Tank Service Providers"™ Rules and
Modification to Existing Rules. 0AR 340-130-0310 and OAR 340-13G-130 for
"Requirsments Under Which Resulated Substances Mav ba Placed into
Underground Storage Tanks ™

ISSUE

Federal regulations require that underground storage tanks containing
petroleum and hazardous materials meet certain instzllation and operating
standards to prevent contamination of ground water by leaks. and spills from
USTs. Leaks are more likely in improperly constructed znd managed USTs,

- SUMMATTON

DEQ-46

Approximately 22,000 regulated USTs have been identified in Qregon., Up
to 25 percent may be leaking, threatening public safaty zand the envivenment.

The 1987 Oregon Legislature authorized the Commission to adopt rules for
a comprehensive underground storage tank program. The Commission adopted
interim rules in January 1988. WNew rules are required to reduce leaks
caused by persons who service USTs and to Insure that petroleum products and
hazardous materials are not placed into USTs that do not have a permit.

Licensing of Service Providers: A minimal program iavelving conly
education and ilnspection, and a comprehensive program requiring aducation,
testing, licensing and inspection were considered. Proposed rules establish
educational and "icensing requirements for firms providing UST services and
supervisors of UST services, '

Depositors of Regulated Substances: Methods of identifying permitted
tanks were considered, such as tags on. fill pipes and displaying the permit
at the UST site. Proposed rules require the tank owner or permittee to
provide the permit number to those who deposit products into a tank. The
product provider must keep records of the permit numbers for three years.

DIRECTORS RECOMMENDATION

Based upon the Summation, it is recommended that the Commission authorize
public hearings to take testimony on the proposed underground storage tank
rules as presented in Attachments A and B, QAR 340-160-005 through QAR 340-

160-150, 0AaR 340-150-010(12), and OAR 340-150-150. -
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3IVERNCR
MEMORANDUM
To: Environmental Quality Commissilon
From: Director

Subject: Agenda Item G, November &, 1988 EQC Meeting

Beduest for Authorization to Conduct a Publie¢ Hearing on

Proposed Rules, QAR 340-160-005 through 0OAR 340-160-150 for
"Registration and Ticensing Requirements for Underground Storage
Tanlt Service Providers" Rules and Modification to Existing Rules
QAR 340-150-010 and QAR 340-150-150 for "Requirements Under Which
Regulated Substances May be Placad into Undersround Storage

Tanks . ™

BACRGROUND

The Problem: Several million underground storage tank systems in the
United States contain petreleum and hazardous chemicals. Tens of thousands
of these USTs, .including their piping, are currently leaking. Many more are
expected to leak in the near future. Leaking tanks can causs fires or
explosions that threacten human safety. In addition, leaking USTs can
contaminate nearby ground water., In 1984 congrass responded to the problem
of leaking USTs by adding Subtitle I to the Resource Conservation and
Recovery Act (RCRA), Subtitle I requires the EPA to develop regulations to
protect human health and the enviromment f{rom lszking USTs by preventing
leaks and spills, finding leaks and spills, correcting problems created by
leaks and spills, meking the owners and operators of USTs financially
responsible for leaks and spills, and encouraging each state to have an
equivalent UST regulatory program. ;

Subtitle I required owners of USTS centaining regulated substances to

notify the appropriate stave agency of the existence of such tanks. By
October 1987 the Department had received informationm on 22,409 tanks at
8,303 locations., Ninety-five percent of these tanks contain petroleum
products. Seventy-nine percent are unprotected steel tanks with an average
age of 13 years. Up to 25 percent of the unprotected tanks may be currently
leaking, according to government and industry sources,

In 1987 the Oregon Legislature expanded the authority of the Department over
underground storage tanks. The Commission adopted Interim Underground
Storage Tank rules on January 22, 1988, These rules initiated an UST

permit and fee program, placed requirements on distributors of regulated

F—=2
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substances and sellers of USTs, established interim tank installation and
decommissioning standards, and identifiesd civil penalties.

Subtitle I, the state interim UST rules and increasing pressure Ifrom the
finanecial and real estate communities are encouraging owners to ctest,
replace, upgrade and possibly permanently decommission existing USTs.
Frequently, the testing, installation, retofitting and decommissioning of
USTs is being attempted by persons that do not understand UST regulations,
technical standards or proper practices.

Filling a tank with a regulated substance can by itself threaten the
environment. The state’s interim UST rules addressed this threat by
prohibiting placement of regulated substances into an UST unless the tank
owvner had applied for and received a permit from the Department. The rules,
however, did not describe the method one would use to identify a2 permitted
tank nor did they cover all persons that may place product into the tank.

Proposed Rules: The Department is proposing rules to regulate persons who
provide services on underground storage tanks. The Department is also
proposing to modify the interim rules that regulate persons depesiting
regulated substances into underground storage tanks. Both sets of rules
were developed with the assistance of the Underground Storage Tank Advisory
Committee, Additionally, the rules on service providers were discussed at
public information meetings held in Portland, Medford, Eugene, Bend and
Bzker during August of 1988,

Proposed Registration and Licensing Requirements for Underground Storage
Tank Service Providers shown in Attachment A, includes the following:

1. Regulates two categories of persons who install, retrofit, decommission
or test underground storage tanks.
a, "Service Providers" are persomns or firms who are in the business of
providing services to underground storage tanks.
b. "Supervisors" are persons employed by Service Providers to
supervise services to underground sterage tanks.
2. Service Providers must register and obtain a license from the
Department. A sample registration form 1s shown on Attachment F.
3. Supervisors must pass an examination and obtain a license from the
Department.
4, Service Providers must employ a licensed Supervisor or be licensed as a
Supervisor.
5. A Supervisor must be present during critical phases of a tank project.

Proposed Amendments to the rules on Depositing Regulated Substances in
Underground Storage Tanks shown in Attachment B, includes the following:

1. Defines "Seller" and "Distributor" to mean a person who is engaged in
the business of selling regulated substances to the owner or permittee
of an underground storage tank.
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2. Prohibits any person from depositing a regulated substance into an
unpermitted underground storage tank after August 1, 1989,

3. Requires the tank owner or permittee to provide the tank permit number
to any person depositing a regulated substance into the tank.

4. If a permit becomes invalid, the tank owner or permittee must notify all
sellers aor distributoers of the new permit status.

3. Sellers and distributors are requilred to maintain a written record of
customer permit numbers for three years and make it available to the
Department.

DISCUSSION -

Proposed Registration and Licensing Rules: Incorrect testing, installation,

retrofitting or decommissioning of USTs can threaten the environment.

Tanks and piping may leak a short time after instailation or may leak only
after the metal corrodes or pipe fittings break, Regulated substances such
as oil or hazardous chemicals left in the soil after decommissioning may
leach into groundwater, Federal and state regulations will address these
concerns through the technical standards on USTs. These rules anticipate
that UST installations will be inspected to ensure compliance with the
rules. An inspection program should include review of construction plans,
field inspection during the key points of construction and final approval by
the Department. Inspection would require several visits to the UST site.
Additionally, the Department will provide ongolng educational materials to
the persons who provide services to USTs, It is unlikely, however, that the
Department will ever have sufficient staff to operate a comprehensive plan
review, inspection and education program, however.

The legislature envisioned a licensing program that would encourage
competency among persons providing tank iastallation, retrofitting,
decommissioning and testing services. The Department and the Underground
Storage Tank Advisory Committee considered various esducation, testing and
licensing programs, including licensing and testing of all persons working
on any part of an underground storage tank. The Committee recommended that
the Department license both the firms responsible for the work and the on-
the- ob supervisors, Working with the UST Advisory Committee, the
Department developed the rules shown in Attachment A.

Proposed Rules Prohibit Depositing Regulated Substances in Unpermitted

Tanks: The interim state UST rules contained provisions prohibiting sellers
and distributors from depesiting regulated substances into unpermittad USTs.
These interim rules did not identify how the sellers and distributors would
know that the tank did not have a permit. Working with the UST Advisory
Committee, the Department considered several approaches, including tank
fill pipe tags, posting the permit on the premises, dispenser tags, and
written notice frem the owner to the sellers and distributors,

F-4
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The resultant rules shown in Attachment B require the owner and permittee of
the tank to give the tank permit number to the person depositing the product
in the tank, prior to delivery. The person depositing the product is
required to maintain records of deliveries to permitted tanks fer three
years. The Department may, at any time, ask for those recerds to verify
that the distributor is delivering only to permicted tanks. The records
will aid compliance activities during spot checks at locations where a tank
is operating without a permit. The State's interim rules are also modified
to prohibit any person from depesiting product into an unpermitted tank,

The civil penalty schedule is not included with these new rules. They are
included within proposed revisions to QAR 340, Division 12, Civil Penalties
presented in the previous Agenda Item F.

Underpround Storage Tank Advisory Committee: As noted, the Department has
drafted the proposed rules based on recommendations from its Underground
Storage Tank Advisory Committee. This committee i1s comprised of 31
individuals representing regulated industry, environmental groups,
environmental attorneys, educators, engineers and scientists, the insurance
industry, and the public. See Attachment G.

ALTERNATIVES AND EVALUATION

The Department considered several approaches to improving the quality of
underground storage tank installation, retrofitting, decommissioning and
testing activities including: '

1. Status Quo: Use existing staff to provide education to the service
providers and inspection of the UST activity. It is unlikely that the
Department will have sufficient staff to regularly inspect all
installations or to review plans for all new installations or repairs
and replacements.

2. Develop an extensive education and licensing program similar to the
asbestos program. Educate and license all firms and workers that
come in contact with installation or repair of USTs {(i.e. laborers,
installers, plumbers, electriciams, etc.) The Advisory Committee
argued that a program similar to the asbestos program is not needed.
All workers do not need to be licensed and private industry can
provide the education if competency standards are defined.

3. Develop a limited registration and licensing program that initially
registers firms, then licenses firms plus requires examination and
licensing of supervisors. Not all workers would be licensed.

The Department is proposing a limited registration and licensing program as
described in Ttem 3 zbove, The proposed program should result in
significantly higher competency levels. The firms and supervisors will tend
to protect their licenses by providing quality service to USTs. The
proposed licensing rules fulfill the intent of the legislature and are

-4 -
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designed to be self supporting through a fee schedule that is alsc proposed
in Attachment A,

The proposed rules that prohibit depositing regulated substances into an
unlicensed tank are an improvemeant on the current interim rules. The
Department considered various methods of identifying tanks that had valid
permits, inciuding £ill pipe tags and tags or permits displayed on the
premises or the dispensers. These methods were rejscted by both the
advisory committee and the Department as unworkable because of the largs
number of tanks, frequent changes in tank ownership or the permittee plus
the physical damage that may cccur to any identification tag or sticker.

The Department is proposing rules recommended by the UST Advisory Committee.
The proposed rules prohibit any person from depositing preduct into a
regulated tank., Additionally, the proposed rules will require the tank
owner or permittee to provide the permit number to any person who deposits
product into the UST. The seller or distributor will be required to record
the permit number for each UST that receives product and then maintain the
record for three years,

DIRECTORS RECOMMENDATTION

The Director recommends that the Commission authorize public hearings to
take testimony on the proposed underground storage tank rules as presented
in Attachments A and B, QAR 340-160-C05 through OAR 340-160-150, QAR 340-
150-010¢12), and OAR 340-150-150,

ATTACHMENTS :

Attachment A: Propesed Rules for "Registration and Licensing
Requirements for Underground Storage Tank Service
Providers" Rules :

Attachment B: Proposed Revisions to CAR 340-150-010 and CAR 340-150-150,

Attachment GC: Draft Statement of Need and Fiscal and Economic Impact

Attachment D: Land Use Consistency Statement

Attachment E: Public Hearing Notice

Attachment F: Sample Form for Service Provider Registration

Attachment G: UST Advisory Committee

LDF:1f

Larry D. Frost
Phone: (503) 229-5769
October 21, 1988
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NElL GOLDSCHIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

GOVERNORA

DATE: January 30, 1989

TO: Environmental Quality Commission
FROM: Larry D. Frost -
SUBJECT : Hearing Report Summary and Responsiveness Summary

On November 11, 1988 the Envirommental Quality Commission authorized five
Public Hearings on the Proposed Underground Storage Tank Rules. Public
hearings were held at 5;00 P:M, - on:

o December 19, 1988 in Bend, Oregon
December 20, 1988 in Pendleton, Oregon
December 22, 1988 in Portland, COregon
December 28, 1988 in Medford, Oregon
Daecember 2%, 1988 in Eugene, Oregon

cC 0 00

There were no formal testimonies at any of the hearings. Those attending
the hearings informally expressed support for the proposed rules but were
not willing to formally testify.

One written testimony was received on 1/6/89 from Mr. Brian C. Donovan of
Veri-tank, Inc., Wheeling, Illinois,

COMMENT :

Mr. Donovan was concerned that the Department may require the UST
Supervisor to supervise another worker, thereby requiring two persons to
be on the tank site at all times. He agreed that our definition of
Supervisor was clear in net requiring an additional person. He supported
the language in the definition of the Supervisor.

DEPARTMENT RESPONSE:

The definition of Supervisor is left unchanged,

G-1
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COMMENT :

The Department staff found an inconsistency in the proposed registration
and licensing rules. The rule required the Department to offer the
Supervisors examination four times a year while offering the testers
examination twice a year, To be consistent, both examinations should be
offered twice a vyear.

DEPARTHENT RESPONSE:
The Department has modified Subsection 340-160-040(1) as follows:

340-160-040 (1) At least once prior to July 1, 1989, and
[once] twice every [quarter] year thereafter, the Department shall
offer a qualifying examination for any person who wilishes to become
licensed to install, remove, or retrofit underground storage tanks.

GOMMENT :

Legal counsel suggested that 0AR 340-160-015 clearly state that the
exempted underground storage tanks are the same tanks that exempted or
deferred from regulation by the federal underground storage tank
regulations, ‘

DEPARTMENT RESPONSE:

The Department agrees with counsel. The fbllowing note has been added
to OAR 340-160-015.

Note: The exempt underground storage tanks defined by 0AR 340-150-015 (1)
are the same underground storage tanks defined by 40CFR 280.10,
Subparagrapheg (b) and (c).

COMMENT ;

Lepal counsel suggested that automatic suspension of a tank services
provider ilicense, as defined in QAR 340-160-030 (13), is not possible,
Suspension of a license cannot be automatic,

DEPARTMENT RESPONSE:

The Department agrees. 0AR 340-160-030 (13) has been modified te require
the licensed service provider te¢ stop work on a regulated underground
storage tank when he no longer employs a licensed supervisor and take

certain steps before starting work. OAR 340-160-030 (13) was modified as
follows,

G-72




(13) In the event a tank services provider no longer employs a licensed
supervisor the tank services provider [license in automatically suspended]
must stop work on any repgulated underground storage tank system. [The
contractor licemse is automatically reinstated, within its authorized period
of issuance, when] Work shall mnot start until a licensed supervisor is again
employed by the provider and [when] written notice of the hiring of a
licensed supervisor ig received by the Department.

LDhF:1f
HEARING .RPT
2/15/89




HAZARDOUS WASTE AND HAZARDOUS

Attachment H
Agenda Item O

authorized local government official, permit the
official at all reasonable times to have access to
and copy, records relating to the type, quantity,
storage locations and hazards of the oil or haz-
ardous material,

(2} In order to carry out subsection (1) of this
section a local government official may enter to
inspect at reasonable times any establishment or
other place where oil or hazardous material is
present,

(3) As used in this section, “local government
official” includes but is not limited to an officer,
employe or representative of a county, city, fire
department, fire district or police agency. (1985
c.733 §13; 1987 ¢.158 §91)

466.670 Oil and Hazardous Material
Emergency Response and Remedial Action
Fund. (1) The Qil and Hazardous Material
Emergency Response and Remedial Action Fund
is established separate and distinct from the
General Fund in the State Treasury. As permit-
ted by federal court decisions, federal statutory
requirements and administrative decisions, after
payment of associated legal expenses, moneys not
to exceed $2.5 million received by the State of
Oregon from the Petroleum Violation Escrow
Fund of the United States Department of Energy
that is not obligated by federal requirements to
existing energy programs shall be paid into the
State Treasury and credited to the fund.

(2) The State Treasurer shall invest and
reinvest moneys in the Oil and Hazardous Mater-
ial Emergency Response and Remedial Action
Fund in the manner provided by law.

(3) The moneys in the Oil and Hazardous
Material Emergency Response and Remedial
Action Fund are appropriated continuously to the
Department of Environmental Quality to-be used
in the manner described in ORS 468.675. [1985
¢.733 §14)

466.875 Use of moneys in Oil and Haz-
ardous Material Emergency Response and
Remedial Action Fund. Moneys in the 0il and
Hazardous Material Emergency Response and
Remedial Action Fund may be used by the
Department of Environmental Quality for the
following purposes:

(1) Training local government employes
involved in response to spills or releases of il and
hazardous material.

(2) Training of state agency employes
involved in response to spills or releases of oil and
hazardous material.

(3) Funding actions and activities authorized
- by ORS 466.645, 466.205, 468.800 and 4£68.805.

3-3-89 EQC Meeting

(4) Providing for the general administration

of ORS 466.605 to 466.680 including the purchase

of equipment and payment of personnel costs of

the department or any other state agency related

to the enforcement of ORS 466.605 to 466 680.
{1985 ¢.733 §15: 1987 ¢.158 §92]

466.680 Responsibility for expenses of
cleanup; record; damages; order; appeal.
(1) If a person required to clean up oil or haz-
ardous material under ORS 466.645 fails or
refuses to do so, the person shall be responsible
for the reasonable expenses incurred by the
department in carrying out ORS 466.645.

(2) The department shall keep a record of all f
expenses incurred in carrying out any cleanup

projects or activities authorized under ORS
486.845, including charges for services performed
and the state’s equipment and materials utilized.

(3) Any person who does not make a good
faith effort to clean up oil or hazardous material
when obligated to do so under ORS 466,845 shall
be liable to the department for damages not to
exceed three times the amount of all expenses
incurred by the department.

(4) Based on the record compiled by the

department under subsection (2} of this section, :
the commission shall make a finding and enter an |
order against the person described in subsection .
(1) or (3) of this section for the amount of

damages, not to exceed treble damages, and the
expenses incurred by the state in carrying out the
action authorized by this section. The order may
be appealed in the manner provided for appeai of
a contested case order under ORS 183.310 to
183.550.

(5) If the amount of state incurred expenses
and damages under this section are not paid by
the responsible person to the department within
15 days after receipt of notice that such expenses
are due and owing, or, if an appeal is filed within
15 days after the court renders its decision if the
decision affirms the order, the Attorney Generat,
at the request of the director, shall bring an action
in the name of the State of Oregon in a court of
competent jurisdictfon to recover the amount
specified in the notice of the director. [1985 c.7a3
§16]

468,690 [1885 ¢.733 §20; repealed by 1987 ¢.735 §27)

UNDERGROUND STORAGE TANKS
(General Provisions) _
466.705 Definitions for ORS 466.705

to 486,835 and 466.895. As used in ORS
466.705 to 466.335 and 466.895:

869
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468.710

PUBLIC HEALTH AND SAFETY

{1) “Corrective action” means remedial
action taken to protect the present or future
public health, safety, welfare or the environment
from a release of a regulated substance. “Correcti-
ve action” includes but is not limited to:

{a) The prevention, elimination, removal,
abaternent, control, minimization, investigation,
assessment, evaluation or monitoring of a hazard
or potential hazard or threat, including migration
of a regulated substance; or

" (b) Transportation, storage, treatment or dis-
posal of a regulated substance or contaminated
material from a site.

(2) “Decommission” means to remove from
operation an underground storage tank, including
temporary or permanent removal from operation,
abandonment in place or removal from the
ground.

(3) “Fee” means a fixed charge or service
charge. ‘

(4) “Guarantor” means any person othert
the permittee who by guaranty, insurance, letter
of credit or other acceptable device, provides
financial responsibility for an underground stor-

age tank as required under ORS 466.815.
‘ (5) “Investigation” means monitoring, sur-
veying, testing or other information gathering.

(8) “Local unit of government” means a city,
county, special- service district, metropolitan
service district created under ORS chapter 268 or
a political subdivision of the state.

(7) “Oil” means gasoline, crude oil, fuel oil,
diesel oil, lubricating oil, sludge, oil refuse and
any other petroleum related product or fraction
thereof that is liguid at a temperature of 60
degrees Fahrenheit and a pressure of 14.7 pounds
per square inch absolute.

(8) “Owner” means the owner of an under-
ground storage tank.

(9) “Permittee” means the owner or a person
designated by the owner who is in control of or
has responsibility for the daily operation or main-
tenance of an underground storage tank under a
permit issued pursuant to ORS 466.760.

(10) “Person” means an individual, trust,
firm, joint stock company, corporation, part-
nership, joint venture, consortium, association,
state, municipality, commission, political sub-
division of a state or any interstate body, any
commercial entity and the Federal Government
or any agency of the Federal Government.

(11) “Regulated substance” means:

(a) Any substance listed by the United States
Environmental Protection Agency in 40 CFR

Table 302.4 pursuant to the Comprehensive
Environmental Response, Compensation and
Liability Act of 1980 as amended (P.L. 96-510
and P.L. 98-80), but not including any substance
regulated as a hazardous waste under 40 CFR
Part 261 and OAR 340 Division 101;

(b) Oil; or

(¢) Any other substance designated by the
commission under ORS 466.630.

(12) “Release” means the discharge, deposit,
injection, dumping, spilling, emitting, leaking or
placing of a regulated substance from an under-
ground storage tank into the air or into oron land
or the waters of the state, other than as author-
ized by a permit issued under state or federal law.

(13) “Underground storage tank” means any
one or combination of tanks and underground
pipes connected to the tank, used to contain an
accumulation of a regulated substance, and the
volume of which, including the volume of the
underground pipes connected to the tank, is 10
percent or more beneath the surface of the
ground.

(14) “Waters of the state” has the meaning
given that term in ORS 468.700. {1987 c.539 §2
(enacted in lieu of 468.901)]

466.710 Application of ORS 466.7065 to
466.835. ORS 466.705 to 466.835 and 466.895

. shall not apply to a:
(1) Farm or residential tank of 1,100 gallons

or less capacity used for storing motor fuel for
noncommercial purposes.

(2) Tank used for storing heating oil for
consumptive use on the premises where stored.
(3) Septic tank. _

(4) Pipeline facility including gathering lines
regulated: '

(a) Under the Natural Gas Pipeline Safety
Act of 1968 (49 U.S.C. 1671);

(b) Under the Hazardous Liquid Pipeline
Safety Act of 1979 (49 U.8.C. 2001); or

{(¢) As an intrastate pipeline facility under
state laws comparable to thé provisions of law
referred to in peragraph (a) or (b) of this subsec-
tion.

(5) Surface’ impoundment, pit, pond or
lagoon. , ‘

(6) Storm water or waste water collection
system.

(7) Flow-through process tank.

(8) Liquid trap or associated gathering lines
directly related to oil or gas production and
gathering operations,
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(1) “Corrective action” means remedial
action taken to protect the present or future
public health, safety, welfare or the environment
from a release of a regulated substance. “Correcti-
ve action” includes but is not limited to:

{a) The prevention, elimination, removal,
abatement, control, minimization, investigation,
assessment, evaluation or monitoring of a hazard
or potential hazard or threat, including migration
of a regulated substance; or

" (b) Transportation, storage, treatment or dis-
posal of a regulated substance or contaminated
material from a site.

(2) “Decornmission” means to remove from
operation an underground storage tank, inciuding
temporary or permanent removal from operation,
abandonment in place or removal from the
ground.

(3) “Fee” means a fixed charge or service
charge.

(4) “Guarantor” means any person other than
the permittee who by guaranty, insurance, letter
of credit or other acceptable device, provides
financial responsibility for an underground stor-
age tank as required under ORS 466.315.

(5) “Investigation” means monitoring, sur-
veying, testing or other information gathering.

(6) “Local unit of government” means a city,
county, special- service district, metropolitan
service district created under ORS chapter 268 or
a political subdivizion of the state.

{T) “Oil” means gasoline, crude oil, fuel oil,
diesel oil, lubricating oil, sludge, oil refuse and
any other petroleum related product or fraction
thereof that is liquid at a temperature of G0
degrees Fahrenheit and a pressure of 14.7 pounds
per square inch absoclute.

(8) “Owner” means the owner of an under-
ground storage tank.

{2) “Permittee” means the owner or a person
designated by the owner who is in control of or
has responsibility for the daily operation or main-
tenance of an underground storage tank under a
permit issued pursuant to ORS 4686.760.

(10} “Person” means an individual, trust,
firm, joint stock company, corporation, part-
nership, joint venture, consortium, association,
state, municipality, commission, political sub-
division of a state or any interstate body, any
commercial entity and the Federal Government
or any agency of the Federal Government.

{11) “Regulated substance” means:

{a) Any substance listed by the United States
Environmental Protection Agency in 40 CFR

Table 302.4 pursuant to the Comprehensive
Environmental Response, Compensation and
Liability Act of 1980 as amended (P.L. 96-510
and P.L. 98-80), but not including any substance
regulated as a hazardous waste under 40 CFR
Part 261 and OAR 340 Division 101;

{b) Oil; or

{c) Any other substance designated by the
commission under ORS 466.630.

(12} “Release” means the discharge, deposit,
injection, dumping, spiiling, emitting, leaking or
placing of a regulated substance from an under-
ground storage tank into the air or into or on land
or the waters of the state, other than as author-
ized by a permit issued under state or federal law.

(13} “Underground storage tank” means any
one or combination of tanks and underground
pipes connected to the tank, used to contain an
accumulation of a regulated substance, and the
volume of which, including the volume of the
underground pipes connected to the tank, is 10
percent or more beneath the surface of the
ground.

{14) “Waters of the state” has the meaning
given that term in ORS 468.700. [1987 c.539 §2
{enacted in lieu of 468.901)]

468.710 Application of ORS 466.706 to
466.8353. ORS 466.705 to 466,835 and 466.895
shall not apply to a:

(1) Farm or residential tank of 1,100 gallons
or less capacity used for storing motor fuel for
noncommercial purposes.,

(2) Tank used for storing heating oil for
consumptive use on the premises where stored.
(3) Septic tank. ‘

(4) Pipeline facility including gathering lines
regulated:

(a) Under the Natural Gas Pipeline Safety
Act of 1968 (49 U.5.C. 1671);

(b) Under the Hazardous Liquid Pipeline
Safety Act of 1979 (49 U.S.C. 2001); or

{(c) As an intrastate pipeline facility under
state laws comparable to thé provisions of law
referred to in paragraph (a) or (b) of this subsec-
tion.

(5} Surface' impoundment, pit, pond or
lagoon, _

(6) Storm water or waste water collection
gystem.,

(7) Flow-through process tank.

(8) Liquid trap or associated gathering lines
directly related to oil or gas production and
gathering operations.
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contracting state agency or local unit of govern-
ment that will have responsibility for administer-
ing the program, including: .

(A) The number of employes, occupation and
general duties of each employe who will carry out
the activities of the contract.

{B) An itemnized estimate of the cost of estab-
lishing and administering the program, including
the cost of personnel listed in subparagraph (A) of
this paragraph and admlmstratwe and technical
support.

(C) An itemization of the source and amount
of funding available to the contracting state
agency or local unit of government to meet the
costs listed in subparagraph (B} of this para-
graph, including any restrictions or hmxtatmns
upon this funding.

(D) A descnptmn of. applicable procedures,
including permit procedures.

(E)} Copies of the permit form, application
form and reporting form the state agency or local
unit of government intends to use in the program.

(F) A complete description of the methods to
be used to assure compliance and for enforcement
of the program.

(G) A description of the procedures to be used
to coordinate information with.the department,
‘including the frequency of reporting and report
content.’

(H} A description of the procedures the state
" agency or local unit of government wiil use to.
comply with trade secret laws under ORS 192.500

and 468.910.

(3} Any program approved by the department
under this section shall at all times be conducted
in accordance with the requiréements of ORS
466.705 to 466.835 and 466.895,

(4) An agency or local unit of government
shall exercise the functions relating to under-
ground storage tanks authorized under a contract
or agreement entered into under this section
according to the authority vested in the commis-
sion and the department under ORS 466.705 to
466.835 and 466.895 insofar as such authority is
applicable to the performance under the contract
or agreement. The agency or local unit of govern-
ment shall carry out these functions in the man-
ner provided for the commission and the
department to carry out the same functions. {1987
¢.539 §9|

466.735 Cooperation with Building
Codes Agency and State Fire Marshal.
Nothing in ORS 466.705 to 468.835 and 466.895
is intended to interfere with, limit or abridge the

authority of the Building Codes Agency or the
State Fire Marshal, or any other state agency or
local unit of government relating to combustion
and explosion hazards, hazard communications
or land use. The complementary relationship
between the protection of the public safety from
combustion and explosion hazards, and protec-
tion of the public health, safety, welfare and the
environment from releases of regulated sub-
stances from underground storage tanks is recog-
nized. Therefore, the department shail work
cooperatively with the Building Codes Agency,
the State Fire Marshal and local units of govern-
ment in developing the rules and procedures
necessary to carry out the provisions of ORS
466.705 to 466.835 and 466.895. [1987 ¢.339 §10)

4668.740 Noncomplying installation
prohibited. No person shail install an under-
ground storage tank for the purpose of storing
regulated substances unless the tank complies
with the standards adopted under QRS 466.745
and any other rule adopted under ORS 466.705 to
466.835 and 466.895. (1987 ¢.539 §11]

Note: Section 47, chaptar 539, Oregon Laws 1987, pro
vides:

Sec. 47. Section 11 of this Act [ORS 466.740] does not
become operative until the Environmentai Quality Commis-
sion has adopted rules under section 13 of this Act [ORS
766.745] and has filed 2 copy of such rules with the Secretary
of State, as prescribed in ORS 183.310 to 183.550. [1987 ¢.53¢
§47]

466.745 Cammission rules; considera-
tions, (1) The commission may establish hy rule:

(a) Performance standards for leak detection
systems, inventory control, tank testing or com-
parable systems or programs designed to detect or
identify releases in a manner consistent with the
protection of public heaith, safety, weifare or the
environment;

(b} Requirements for maintaining recards
and submitting information to the department in
conjunction with a leak detection or identifica-
tion system or program used for each under-
ground storage tank;

(c) Performance standards for underground
storage tanks including but not limited to design,
retrofitting, construction, installation, release
detection and material compatibility;

(d) Requirements for the temporary ot per-
manent decommissioning of an underground
storage tank;

(e) Requirements for reporting a release from
an underground storage tank;

() Requirements for a permi;: issued under
ORS 466.760;
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. (9) Storage tank situated in an underground
area if the storage tank is situated upon or above
the surface of a floor, As used in this subsection,
“underground area” includes but is not limited to
a basement, cellar, mine, drift, shaft or tunnel.

(10) Pipe connected to any tank described in
subsections (1) to (8) of this section. {Formerly
468.911; 1987 ¢.539 §18]

468.715 Legislative findings. (1) The
Legislative Assembly finds that:

(a) Regulated substances hazardous to the
public health, safety, weifare and the environ-
ment are stored in underground tanks in this
state; and

(b) Underground tanks used for the storage of
reguiated substances are potential sources of con-
tamination of the environment and may pose
dangers to the public health, safety, welfare and
the environment.

(2) Therefore, the Legislative Assembly
declares:

(a) It is the public policy of this state to
protect the public health, safety, welfare and the
environment from the potential harmful effects
of underground tanks used to store regulated
substances.

(b) It is the purpose of ORS 486.705 to
466.835 and 466.895 to enable the Environmental
Quality Commission to adopt a state-wide pro-
gram for the prevention and reporting of releases
and for taking corrective action to protect the
public and the environment from releases from
underground storage tanks. [1987 ¢.539 §4 (enacted in
lieu of 468.902)]

(Administration)

466.720 State-wide underground stor-
age tank program; federal authorization.
(1) The Environmental Quality Commission
shail adopt a state-wide underground storage
tank program. Except as otherwise provided in
ORS 466.705 to 466.835 and 466.395, the state-
wide program shall establish uniform procedures
and standards to protect the public heaith, safety,
welfare and the environment from the conse-
quences of a release from an underground storage
tank.

(2) The commission and the department are
authorized to perform or cause to be performed
any act necessary {0 gain interim and final autho-
rization of a state program for the regulation of
underground storage tanks under the provisions
of Section 9004 of the Federal Resource Conser-
vation and Recovery Act, P.L. 94-580 as amended

466.730

and P.L. 98-6186, Section 205 of the federal Solid
Waste Disposal Act, P.L. 96-482 as amended and
federal regulations and interpretive and guidance
documents issued pursuant to P.L. 94-380 as
amended, P.L. 98-616 and P.L. 36-482. The com-
mission may adopt, amend or repeal any rule
necessary to implement QRS 466.705 to 466.835
and 466 895, [Subsection (1) enacted as 1987 c.539 §6:
subsection (2) formerly 468.913)

466.725 Limitation on local govern-
ment regulation, (1) Except as provided in
ORS 466.730, a local unit of government may not
enact or enforce any ordinance, ruie or regulation
relating to the matters encompassed by the state
program established under ORS 488.720.

{(2) Any ordinance, rule or regulation enacted
by a local unit of government of this state that
encompasses the same matters as the state pro-
gram shall be unenforceable, except for an ordi-
narnce, rule or regulation:

(a) That requires an owner or permittee to
report a release to the local unit of government; or

(b) Adopted by a local unit of government
operating an underground storage tank program
pursuant to a contract entered into according to
the provisions of ORS 466.730. [1987 c.539 §8
(enacted in lieu of 468.904))

Note: Section 46, chapter 339, Oregon Laws 1987, pro-
vides:

Sec. 46. Section 3 of this Act [ORS 466.725] does not
become operative until nine months after the Environmental
Quality Commission adopts a state-wide underground storage
tank program under section 6 of this Act [ORS 466.720] and
has filed a copy of such rules with the Secretary of State as
prescribed in QRS 183.310 to 183.550. (1987 ¢.539 §46]

466.730 Delegation of program admin-
istration to state agency or local govern-
ment by agreement. (1) The commission may
authorize the department to enter into,a contract
or agreement with an agency of this state or a
local unit of government to administer all or part
of the underground storage tank program.

{2) Any agency of this state or any local unit
of government, that seeks to administer an under-
ground storage tank program under this section
shall submit to the department a description of
the program the agency or local unit of govern-
ment proposes to administer in lieu of all or part
of the state program. The program description
shall inciude at least the following:

(a) A description in narrative form of -the
scope, structure, coverage and procedures of the
proposed program. :

{b} A description, including organization
charts, of the organization and structure of the
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~ (9) Storage tank situated in an underground
area if the storage tank is situated upon or above
the surface of a floor. As used in this subsection,
“underground area” includes but is not limited to
a basement, cellar, mine, drift, shaft or tunnel.

{10) Pipe connected to any tank described in
subsections (1) to (8) of this section. [Formerly
463.911; 1987 ¢.539 $15]

468.715 Legislative findings. (1) The
Legislative Assembly finds that:

{a) Regulated substances hazardous to the
public health, safety, welfare and the environ-
ment are stored in underground tanks in this
state; and

(b) Underground tanks used for the storage of
reguiated substances are potential sources of con-
tamination of the environment and may pose
dangers to the public health, safety, weifare and
the environment.

(2) Therefore, the Legislative Assembly
declares:

{a) It is the public policy of this state to
protect the public health, safety, weifare and the
environment from the potential harmful effects
of underground tanks used to store regulated
substances,

(b) It is the purpose of QRS 466.705 to
466.835 and 466.895 to enable the Environmental
Quality Commission to adopt a state-wide pro-
gram for the prevention and reporting of releases
and for taking corrective action to protect the
public and the environment from releases from
underground storage tanks, [1987 ¢.539 §4 (enacted in
lisu of 468.902))

(Administration)

486.720 State-wide underground stor-
age tank program; federal authorization.
(1) The Environmental Quality Commission
shall adopt a state-wide underground storage
tank program. Except as otherwise provided in
ORS 466.705 to 466.835 and 466.895, the state-
wide program shall establish uniform procedures
and standards to protect the public health, safety,
weifare and the environment from the conse-
quences of a release from an underground storage
tank.

{2) The commission and the department are
authorized to perform or cause to be performed
any act necessary to gain interim and final autho-
rization of a state program for the regulation of
underground storage tanks under the provisions
of Section 9004 of the Federal Resource Conger-
vation and Recovery Act, P.L. 94-580 as amended

466,730

and P.L. 98-6186, Section 205 of the federal Solid
Waste Disposal Act, P.L. 96-482 as amended and
federal regulations and interpretive and guidance
documents issued pursuant to P.L. 94-380 as
amended, P.L. 98-616 and P.L. 96-482. The com-
mission may adopt, amend or repeal any rule
necessary to implement ORS 486,705 to 466.835
and 466 895. [Subsection (1) enacted as 1987 ¢339 §6:
subsaction {2) formerly 468.913]

466.725 Limitation on local govern-
ment regulation. (1) Except as provided in
ORS 466.730, a local unit of government may not
enact or enforce any ordinance, rule or regulation
relating to the matters encompassed by the state
program established under ORS 4866.720,

(2) Any ordinance, rule or regulation enacted
by a local unit of government of this state that
encompasses the same matters as the state pro-
gram shall be unenforceabie, except for an ordi-
aance, rule or regulation:

{(a) That requires an owner or permittee to
report a release to the local unit of government; or

(b) Adopted by a local unit of government
operating an underground storage tank program
pursuant to a contract entered into according to
the provisions of ORS 466.730. [1987 ¢.539 §8
(enacted in liew of 468.904))

Note: Section 48, chapter 539, Oregon Laws 1937, pro-
vides:

Sec. 48, Section 8 of this Act [ORS 466.725] does not
become operative until nine months after the Environmental
Quality Commission adopts a state-wide underground storage
tank program under section 6 of this Act {ORS 466.720] and
has filed a copy of such rules with the Secretary of State as
prescribed in ORS 183.310 to 183.530. [1987 .539 §46]

466.730 Delegation of program admin-
istration to state agency or local govern-
ment by agreement. (1) The commission may
authorize the department to enter into,a contract
or agreement with an agency of this state or a
local unit of government to administer all or part
of the underground storage tank program.

{2) Any agency of this state or any local unit
of government that seeks to administer an under-
ground storage tank program under this secticn
shail submit to the department a description of
the program the agency or local unit of govern-
ment proposes to administer in lieu of all or part
of the state program. The program description
shall include at least the following:

{a) A description in narrative form of -the
scope, structure, coverage and procedures of the
proposed program, ’

(b} A description, including organization
charts, of the organization and structure of the
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466.750

(g) Procedures that distributors of regulated
substances and sellers of underground storage
tanks must follow to satisfy the requirements of
ORS 466.760;

(h) Acceptable methods by which an owner or
permittee may demonstrate financial responsibil-
ity for responding to the liability imposed under
ORS 466.815;

(i) Procedures for the disbursement of mon-
eys collected under ORS 466.795;

@) Requlrements for reporting corrective
action taken in response to a release;

(k) Requirements for taking corrective actlon
in response to a release; and

(L} Any other rule necessary to carry out the
provisions of QRS 466.705 to 466.335 and
466.895.

(2} The commission may adopt different
requirements for different areas or regions of the
state if the commission finds gsither of the follow-
ing: '

(a) More stringent rules or standards are
necessary:

(A) To protect specific waters of the state, a
sole source or sensitive aquifer or any other
sensitive environmental amenity; or

(B) Because conditions peculiar to that area
or region require different standards to protect
public health, safety, welfare or the environment,

(h) Less stringent rules or standards are:

(A) Warranted by physical conditions or eco-
nomtic hardship;

(B) Consistent with the protection of the
public health, safety, welfare or the envu'onment
and

<) Not less stringent than minimum federal
requirements.

(3) The rules adopted by the commission
under subsection {1) of this section may dis-
tinguish between types, classes and ages of under-
ground storage tanks. In making such
distinctions, the commission may consider the
following factors:

{a} Location of the tanks;

" (b) Soil and climate conditions;

(¢) Uses of the tanks;

(d) History of maintenance;

(e) Age of the tanks;

(£} Current industry recommended practices;

(g) National consensus codes;

(h) Hydrogeology;

(i) Water table;
. (i) Size of the tanks;

(k) Quantity of regulated substances peri-

‘odically deposited in or dispensed from the tank;

(L) The technical ability of the owner or

.permittee; and

{(m) The compatibility of the regulated sub-
stance and the materials of which the tank is
fabricated.

(4) In adopting rules under subsection (1) of
this section, the commission shall consider all
relevant federal standards and regulations on
underground storage tanks. If the commission |
adopts any standard or rule that is different than |
a federal standard or regulation on the same
subject, the report submitted to the commission
by the department at the time the commission
adopts the standard or rule shall indicate c¢learly
the deviation from the federal standard or reguia-
tion and the reasons for the deviation. (1987 ¢.539
§13 {enacted in lieu of 468.908)]

{Licenses; Permits)

466.750 License procedure for persons
servicing underground tanks. (1) In order to |
safeguard the public heaith, safety and welfare, to
protect the state’s naturai and biological systems,
to protect the public from uniawful underground
tank installation and retrofit procedures and to
assure the highest degree of leak prevention from
underground storage tanks, the commission may
adopt a program to regulate persons providing |
underground storage tank  installation and |
removal, retrofit, testing and inspection services.

{2) The program established under subsec-
tion (1) of this section may include a procedure to
license persons who demonstrate, to the satisfac-
tion of the department, the ability to service
underground storage tanks. This demonstration
of ability may consist of written or field examina- :
tions, The commission may establish different
types of licenses for different types of demonstra-
tions, including but not limited to:

(a) Installation, removal, retrofit and inspec-
tion of underground storage tanks;

{b) Tank integrity testing; and
-(c) Instailation of leak detection systems.

(3) The program adopted under subsection
(1) of this section may allow the department after
opportunity for heanng under the provisions of |
ORS 183.310 to 183.5530, to revoke a license of
any person offering underground tank services
who commits fraud or deceit in obtaining a
license or who demonstrates negligence or incom-
petence in performing underground tank services.

l.
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(4) The program adopted under subsection
(1) of this section shail:

(a) Provide that no person may offer to

perform or perform services for which a license is -

required under the program without such license.

- (b) Establish a schedule of fees for licensing
under the program. The fees shall be in an
amount sufficient to cover the costs of the depart-
ment in administering the program.

(5) The following persons shalil apply for an
underground storage tank permit from the
department:

(a) An-owner of an underground storage tank
currently in operation;

{(b) An owner of an underground storage tank
taken out of operation between January 1, 1974,
and the operative date of this section; and

(c) An owner of an underground storage tank
that was taken out of operation before January 1,
1974, but that still contains a regulated sub-
stance. [1987 c.339 §§14, 13]

Note: Section 48, chapter 539, Oregon Laws 1987, pro-
vides:

Sec. 48, Section 13 of this Act [ORS 466.750 (5}] does
not becorns operative untii 30 days atter the Environmental
Quaiity Commission has adopted rules under section 13 of this
Act [ORS 466.745] and has filed a copy of such rules with the
Secretary of State, as prescribed in ORS 183.310 to 183.550.
[1987 ¢.539 §48|

4886.760 When. pefmit required; who -

required to sign application. (1) No person
shall install, bring into operation, operate or
decommission an underground storage tank with-
out first obtaining a permit from the department.

(2) No person shall deposit a regulated sub-
stance into an underground storage tank unless
the tank is operating under a permit issued by the
department.

{3) Any person who assumes ownership of an
underground storage tank from a previous per-
mittee must complete and return to the depart-
ment an application for a new permit before the
person begins operation of the underground stor-
age tank under the new ownership.

(4) Any person who deposits a regulated
substance into an underground storage tank or
sells an underground storage tank shall notify the
owner or operator of the tank of the permit
requirements of this section.

(5} The following persons must sign an
application for a permit submitted to the depart-
ment under this section or ORS 466.750 (5):

(a) The nwner of an underground storage
tank storing a regulated substance;
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(b) The owner of the real property in which
an underground storage tank is located; and

(c) The proposed permittee, if a person other
than the owner of the underground storage tank
or the owner of the real property. (1987 c.549 §16]

Note: Jection 49, chapter 539, Oregon Laws 1987, pro-
vides:

Sec. 49. Section 18 of this Act [ORS 466.760] does not
become operative until one year after the Environmental
Quality Commission has adopied rules under section 13 of this
Act [ORS 466.745] and has filed a copy of such rules with the
Secretary of State, as prescribed in ORS 183.310 to 183.550.
{1987 ¢.539 §49]

Note: Section 17, chapter 539, Oregon Laws 1987, pro-
vides:

Sec. 17. If the department is unabie to issue a finai
permit before the operative date of section 16 of this 1987 Act
[ORS 466.760), the department may issue a temporary or
conditional permit. A temporary or conditional permit shall
expire when the department grants or denies the final permit.
A temporary or conditional permit does not authorize any
activity, operation or discharge that violates any law or rule of
the State of Oregon or the Department of Environmental
Quality. (1987 ¢.5339 §17)

468.765 Duty of owner or permittee of
underground storage tank. In addition to any
other duty imposed by law and pursuant to ruies
adopted under ORS 466.705 to 466.835 and
466.895, the owner or the permittee of an under-
ground storage tank shall:

(1) Prevent releases;

(2) Install, operate and maintain under-
ground storage tanks and leak detection devices
and develop and maintain records in connection
therewith in accordance with standards adopted
and permits issued under ORS 466.705 to 466.835
and 466.895;

(3) Furnish information to the department
relating to underground storage tanks, including
information about tank equipment and regulated
substances stored in the tanks;

{4) Promptly report releases;
{(5) Conduct monitoring and testing as

required by rules adopted under ORS 466.745 and
permits issued under ORS 4686.760;

(6) Permit department empioyes or a duly
authorized and identified representative of the
department at all reasonable times to have access
to and to copy all records relating to underground
storage tanks; -

(7) Pay all costs of investigating, preventing,
reporting and stopping a release;

(8) Decommission tanks, as required by rules
adopted under ORS 466.745 and permits issued
under ORS 466.760;
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{4) The program adopted under subsection
(1) of this section shail:
fa) Provide that no person may offer to

perform or perform services for which a license is -

required under the program without such license.

* (b) Establish a schedule of {fees for licensing
under the program. The fees shall be in an
amount sufficient to cover the costs of the depart-
ment in administering the program.

{5) The following persons shali apply for an
underground storage tank permit from the
department:

(a) An-owner of an underground storage tank
currently in operation;

{(b) An owner of an underground storage tank
taken out of operation between January 1, 1974,
and the operative date of this section; and

(¢) An owner of an underground storage tank
that was taken out of operation before January 1,
1974, but that still contains a regulated sub-
stance. {1987 ¢339 §§14, 15]

Note: Section 48, chapter 539, Oregon Laws 1987, pro-
vides:

Sec. 48. Section 13 of this Act [ORS 466,750 (5)] does
not become aperative until 90 days atter the Environmental
Quality Commission has adopted ruies under section 13 of this

Act [ORS 466.745) and has filed a copy of such rules with the
Secretary of State. as prescribed in ORS 183.310 to 183.550.

{1987 ¢.539 §48]

466.760 When permit required; who -

required to sign application. (1) No person
shall install, bring into operation, operate or
decommission an underground storage tank with-
out first chtaining a permit from the department.

{2} No person shall deposit a regulated sub-
stance into an underground storage tank unless
the tank is operating under a permit issued by the
department.

(3} Any person who assumes ownership of an
underground storage tank from a previous per-
mittee must complete and return to the depart-
ment an application for a new permit before the
person begins operatignm of the underground stor-
age tank under the new ownership,

(4) Any person who deposits a reguiated
substance, into an underground storage tank or
sells an underground storage tank shall notify the
owner or operator of the tank of the permit
requirements of this section.

{(5) The following persons must sign an
application for a permit submitted to the depart-
ment under this section or ORS 466.750 (5):

(a) The owner of an underground storage
tank storing a regulated substance;

{b) The cwner of the real property in which
an underground storage tank is located; and

(¢) The proposed permittee, if a person other
than the owner of the underground storage tank
or the owner of the real property. [1987 c.539 §16}

Note: Section 49, chapter 538, Oregon Laws 1987, pro+
vides:

Sec. 49. Section 16 of this Act [ORS 466,760] does not
become operative until one year after the Environmental
Quality Commission has adopted rules under section 13 of this
Act [ORS 466.745] and has filed a copy of such rules with the
Secretary of State. as prescribed in ORS 183.310 to 183.350.
[1987 ¢.539 §49}

Note: Section 17, chapter 539, Oregon Laws 1987, pro-
vides:

Sec. 17, If the department is unable to issue a final
permit before the operative date of section 16 of this 1987 Act
[ORS 466.760], the department may issue a femporary or
conditional permit. A temporary or conditional permit shall
expire when the department grants or denies the finai permit.
A temporary or conditional permit does not authorize any
activity, operation or discharge that viclates any law or rule of
the State of Oregon or the Department of Environmentai
Quality. [1987 ¢.539 §17]

468.765 Duty of owner or permittee of
underground storage tank. In addition to any
other duty imposed by law and pursuant to rules
adopted under ORS 466.705 to 466.835 and
466.895, the owner or the permittes of an under-
ground storage tank shall:

(1) Prevent releases;

{2) Install, operate and maintain under-
ground storage tanks and leak detection devices
and develop and maintain records in connection
therewith in accordance with standards adopted
and permits issued under QRS 468.705 to 466.835
and 466.895;

(2} Furnish information to the department
relating to underground storage tanks, including
information about tank equipment and reguiated
substances stored in the tanks;

{(4) Promptly report releases;
(5) Conduct monitoring and testing as

required by rules adopted under ORS 466.745 and
permits issued under ORS 466.760;

(6) Permit department employes or a duly
authorized and identified representative of the
department at all reasonable times to have access
to and to copy all records relating to underground
storage tanks; -

(7) Pay all costs of investigating, preventing,
reporting and stopping a release;

(8) Decommission tanks, as required by rules
adopted under ORS 466.745 and permits issued
under ORS 466.760;
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(9) Pay all fees;
(10) Conduct any corrective action required
under ORS 466.810; and

(11) Perform any other requirement adopted
under ORS 466.540, 466.705 to 466.835, 466.895
and 478.308. (1987 ¢.539 §20 (enacted in lieu of 468.905)]

466.770 Corrective action required on
contaminated site. (1) If any owner or permit-
tee of a contaminated site fails without sufficient
cause to- conduct corrective action under ORS
466.765, the department may undertake any
investigation or corrective action with respect to
the contamination on the site.

{2) The department shali keep a record of all
expenses incurred in carrving out any corrective
action authorized under subsection (1) of this
section, including charges for services performed
and the state’s equipment and materials utilized.

(3) Any owner or permittee of a contami-
nated site who fails without sufficient cause to
conduct corrective action as required by an order
of the department under ORS 466.810 shall be
liable to the department for damages not to
exceed three times the amount of all expenses
incurred by the department in carrying out the
necessary corrective action.

(4) Based on the record compiled by the

department under subsection (2) of this section,
the commission shall make a finding and enter an
order against the person described in subsection
(1) or (3) of this section for the amount of
damages, not to exceed treble damages, and the
expenses incurred by the state in carrying out the
actions authorized by this section, The order may
be appealed in the manner provided for appeal of
a contested case order under ORS 183.310 to
183.550,

(5) If the amount of corrective action costs
incurred by the department and damages under
this section are not paid by the responsible per-
son to the department within 15 days after
receipt of notice that such expenses are due and
owing, or, if an appeal i3 filed within 15 days after
thle court renders its decision if the decision
affirms the order, the Attorney General, at the
request of the director, shall bring an action in
the name of the State of Oregon in a court of
competent jurisdiction to recover the amount
specified in the notice of the director.

(6) Subsection (5) of this aection shail not
apply if the department and the responsible per-
son are negotiating or have entered into a settle-
ment agreement, except that if the responsible
person fails to pay the corrective action costs as
provided in the negotiated settlement the direc-

tor may request the Attorney General to take
action as set forth in subsection (5) of this sec-
tion.

(7) All moneys received by the department
under this section shall be paid into the fund
established in ORS 466.790.

{8) As used in this section:

{a) “Contamination” means any abandoning,
spilling, releasing, leaking, disposing, discharg-
ing, depositing, emitting, pumping, pouring, emp-
tying, injecting, escaping, leaching, placing or
dumping of a regulated substance from an under-
ground storage tank into the air or on any lands
or waters of the state, so that such regulated
substance may enter the environment, be emitted
into the air or discharged into any waters. Such
contamination authorized by and in compliance
with a permit issued under ORS chapier 454, 459,
468, 469, ORS 466.005 to 466.385 or federal law
shall not be considered as contamination under
ORS 466.540, 466.705 to 466,835, 466.895 and
478.308.

(b) “Site” means any area or land. {1987 ¢.559
§24|

466.775 Grounds for refusal, modifica-
tion, suspension or revocation of permit. (1)
The department may refuse to issue, maodify,
suspend, revoke or refuse to renew a permit if the
department finds:

(a) A material misrepresentation or faise
statement in the appiication for the permit; '

{(b) Failure to comply with the conditions of
the permit; or

() Violation of any applicable provision of
ORS 466.705 to 466.835 and 466.895, any
applicable rule or standard adopted under ORS
466.705 to 466,835 and 466.895 or an order issued
under ORS 466.705 to 466.835 and 466.895.

{2) The department may modify a permit
issued under ORS 466.760 if the department
finds, after notice and opportunity for hearing,
that modification is necessary to protect the
public heaith, safety, welfare or the environment.

(3) The department shall modify, suspend,
revoke or refuse to issue or renew a permit
according to the provisions of ORS 183.310 to
183.550 for a contested case proceeding. [1987 ¢.539
§21)

466.780 Variance upon petition. (1)
Upon petition by the owner and the permittee of
an underground storage tank, the commission
may grant a variance from the requirements of
any rute or standard adopted under ORS 466.745
1f the commission finds:
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(a) The alternative proposed by the peti-
tioner provides protection to the public heaith,
safety, welfare and the environment, equal {o or
greater than the rule or standard; and

(b) The aiternative proposal is at least as
stringent as any applicable federal requirements.:

(2) The commission may grant a variance
under subsection (1) of this section only if the
commission finds that strict compliance with the
rule or standard is inappropriate because:

{a) Conditions exist that are beyond the
control of the petitioner; or

(b) Special physical conditions or other cir-
cumstances render strict compliance unreason-
able, burdensome or impracticable.

(3) The commission may delegate the author-
ity to grant a variance to the department.

(4) Within 15 days after the department
denies a petition for a variance, the petitioner
may file with the commission a request for review
by the commission. The commission shall review
the petition for variance and the reasons for the
department’s denial of the petition within 150
days after the commission receives a request for
review. The commission may approve or deny the
variance or allow a variance on terms different
than the terms proposed by the petitioner. If the
commission fails to act on a denied petition
within the 150-day period the variance shail be
considered approved by the commission. [1987
¢.338 §22]

{Finance)

466.785 Fees. (1) Fees may be required of
every permittee of an underground storage tank.
Fees shall be in an amount determined by the
commission to be adequate to carry on the duties
of the department or the duties of a state agency
or local unit of government that has contracted
with the department under ORS 466.730. Such
fees shall not exceed $25 per tank per year.

{2) Fees collected by the department under
this section shall be deposited in the State Treas-
ury to the credit of an account of the department.
All fees paid to the department shall be continu-
ously appropriated to the department to carry out
the provisions of ORS 466.705 to 466.835 and
466.895, (1987 c.539 §23)

Note: The amendments to section 23, chapter 539,
Oregon Laws 1987 [compiled as ORS 466.785], by section 50,
chapter 539, Oregon Laws 1987, become effective July 1, 1989,
See section 31. chapter 539, Oregon Laws 1987,

466.785. (1) Fees may be required of every permittee
of an underground storage tank. Fees shall be in an amount
determined by the commission to be adequate to carry on the

PUBLIC HEALTH AND SAFETY

duties of the department or the duties of a state agency or local

unit of government that has contracted with the department
under ORS 466.730. Such lees shall not exceed 320 per.tank
per vear. ]

(2) Fees coliected by the department under this section
shail be deposited in the State Treasury to the credit of an
aceount of the départment, All fees paid to the department
shail be continéousiy appropriated to the department to carry
out the provisions of ORS 466.705 to 466.835 and 466.895.

466.790 Leaking Underground Stor-
age Tank Cleanup Fund; sources; uses. (1)
The Leaking Underground Storage Tank
Cleanup Fund is established separate and distinct
from the General Fund in the State Treasury.

(2) The following moneys, as they pertain to
an underground storage tank, shall be deposited
into the State Treasury and credited to the Leak-
ing Underground Storage Tank Cleanup Fund:

(a}) Moneys recovered or otherwise received
from responsible parties for corrective action;
and

(b} Any penalty, {ine or damages recovered
under ORS 466.770.

(3) The State Treasurer may invest and rein-
vest moneys in the Leaking Underground Storage
Tank Cleanup Fund in the manner provided by
law, .

(4) The moneys in the Leaking Underground
Storage Tank Cleanup Fund are appropriated
continuously to the department to be used as
provided in subsection (5) of this section.

(5) Moneys in the Leaking Underground
Starage Tank Cleanup Fund may be used by the
department for the following purposes:

(a) Payment of corrective action costs
incurred by the department in responding to a
release from underground storage tanks;

{(b) Funding of all actions and activities
authorized by ORS 466.770; and

{c) Payment of the state cost share for correc-
tive action, as required by section 9003(h)(T)}(B)
of the federal Solid Waste Disposal Act, P.L.
96-482. [1987 ¢.539 §26]

4668.795 Underground Storage Tank
Insurance Fund. (1) The Underground Storage
Tank Insurance Fund is established separate and
distinet from the General Fund in the State
Treasury to be used solely for the purpose of
satisfying the financial responsibility require-
ments of ORS 466.815.

(2} Fees received by the department pursuant
to subsection: (6) of this section, shall be depos-
ited into the State Treasury and credited to the
Underground Storage Tank Insurance Fund.
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{a) The alternative proposed by the peti-
tioner provides protection to the public heslth,
safety, welfare and the environment, equal to or
greater than the rule or standard; and

(b) The alternative proposal is at least as
stringent as any applicable federal requirements.-

(2) The commission may grant a variance
under subsection (1) of this section only if the
commission finds that strict compliance with the
rule or standard is inappropriate because:

{a) Conditions exist that are beyond the
control of the petitioner; or

(b} Special physical conditions or other cir-
curnstances render strict compliance unreason-
able, burdensome or impracticable.

(3) The commission may delegate the author-
ity to grant a variance to the department.

{4} Within 15 days after the department
denies a petition for a variance, the petitioner
may file with the commission a request for review
by the commission. The commission shall review
the petition for variance and the reasons for the
department’s denial of the petition within 150
days after the commission receives a request for
review. The commission may approve or deny the
variance or allow a variance on terms different
than the terms proposed by the petitioner. If the
commission fails to act on a denied petition
within the 150-day period the variance shall be
considered approved by the commission. {1987
¢.33% §22}

(Finance)

466,785 Fees, (1) Fees may be required of
every permittee of an underground storage tank.
Fees shall be in an amount determined by the
commission to be adequate to carry on the duties
of the department or the duties of a state agency
ar local unit of government that has contracted
with the department under ORS 466,730. Such
fees shall not exceed $25 per tank per year.

(2) Fees collected by the department under
this section shall be deposited in the State Treas-
ury to the credit of an account of the department.
All fees paid to the department shall be continu-
ously appropriated to the department to carry out
the provisions of ORS 466.705 to 466.835 and
466.895. (1987 ¢.339 §23}

Nate: The amendments to section 23, chapter 539,
Oregon Laws 1987 [compiled as ORS 466.785), by section 50,
chaprer 538, Oregon Laws 1987, hecome eifective July 1, 1989,
See section 51. chapter 339, Oregon Laws 1987,

466.7835. (1) Fees may be required of every permittee
of an underground storage tank. Fees shall be in an amount
determined by the commission to be adequate to carry on the

PUBLIC HEALTH AND SAFETY

dul ies of the department or the duties of a state agency or local

unit of government that has contracted with the department
under ORS 468.730. Such fees shall not exceed $20 per.tank
per year, _

(2) Fees collected by the department under this section
shall be deposited in the State Treasury to the credit of an
account of the départment. All fees paid to the department
shall be contingously appropriated ta the department to carry
out the provisions of ORS 466.705 ta 466.835 and 466.895.

466.790 Leaking Underground Stor-
age Tank Cleanup Fund; sources; uses. (1)
The Leaking Underground Storage Tank
Cleanup Fund is established separate and distinct
from the General Fund in the State Treasury.

(2) The following moneys, as they pertain to
an underground storage tank, shall be deposited
into the State Treasury and credited to the Leak-
ing Underground Storage Tank Cleanup Fund:

(a) Moneys recovered or otherwise received
from responsibie parties for corrective action;
and

(b) Any penaity, (ine or damages recovered
under ORS 468.770,

(3) The State Treasurer may invest and rein-
vest moneys in the Leaking Underground Storage
Tank Cleanup Fund in the manner provided by
law. g ‘

(4) The moneys in the Leaking Underground
Storage Tank Cleanup Fund are appropriated
continuously to the department to be used as
provided in subsection (5) of this section.

(8) Moneys in the Leaking Underground
Storage Tank Cleapup Fund may be used by the
department for the following purposes:

(a) Payment of corrective action costs
incurred by the department in responding to a
release from underground storage tanks;

(b) Funding of all actions and activities
authorized by ORS 466.770; and

{c) Payment of the state cost share for correc-
tive action, as required by section 9003(h){(THB)
of the federal Solid Waste Disposal Act, P.L.
96-482. (1987 c.539 §26]

468,795 Underground Storage Tank
Insurance Fund. (1) The Underground Storage
Tank Insurance Fund is established separate and
distinct from the General Fund in the State
Treasury to be used solely for the purpose of
satisfying the financial responsibility require-
ments of ORS 466.815,

(2) Fees received by the department pursuant
to subsection (6} of this section, shall be depos-
ited into the State Treasury and credited to the
Underground Storage Tank Insurance Fund.
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466.810

(3) The State Treasurer may invest and rein-
vest moneys in the Underground Storage Tank
Insurance Fund in the manner provided by law.

{4) The moneys in the Underground Storage
Tank Insurance Fund are appropriated continu-
ously te the department to be used as provided for
in subsection (5) of this section.

(5) Moneys in the Underground Storage
Tank Insurance Fund may be used by the depart-
ment for the following purposes, as they pertain
to underground storage tanks:

(a) Compensation to the department or any
other person, for taking corrective actions; and

(b) Compensation to a third party for bodily
injury and property damage caused by a release,

(6) The commission may establish an annual
financial responsibility fee to be collected from an
owner or permittee of an underground storage
tank. The fee shall be in an amount determined
by the commission to be adequate to meet the
financial responsibility requirements established
under ORS 466.815 and any applicable federal
law. :

(7) Before the effective date of any mguh-
tions relating to financial responsibility adopted
by the United States Environmental Protection

Act pursuant to P.L. 98-616 and P.L. 99-499, the.

department shall formulate a plan of action to be
followed if it becomes necessary for the Under-
ground Storage Tank Insurance Fund to become
operative in order to satisfy the financial respon-
sibility requirements of ORS 466.315. In for-
mulating the plan of action, the department shall
consult with the Director of the Department of
Insurance and Finance, owners and permittees of
underground storage tanks and any other inter-
ested party. The plan of action must be reviewed
by the Legislative Assembly or the Emergency
Board before implementation, (1987 ¢.539 §28]

466.800 Records as public records;
exceptions. (1) Except as provided in subsection
(2) of this section, any records, reports or infor-
mation obtained from any persons under ORS
466.765 and 466.805 shall be made available for
public inspection and copying during the regular
office hours of the department at the expense of
any person requesting copies.

(2) Unless classified by the director as confi-
dential, any records, reports or information
obtained under ORS 466.705 to 466.835 and
466.895 shall be available to the public. Upon a
showing satisfactory to the director by any per-
son that records, reports or information, or par-
ticular parts thereof, if made public, would
divulge methods, processes or information

877

entitled to protection as trade secrets under ORS
192.501 to 192.505, the director shall classify as
confidential such record, report or information,
or particular part thereof. However, such record,
report or information may be disclosed to any
other officer, medical or public safety employe or
authorized representative of the state concerned
with carrying out ORS 466.705 to 466.835 and
466.895 or when relevant in any proceeding under
ORS 466.705 to 466.835 and 466.895.

(3) Any record, report or information
obtained or used by the department or the com-
mission in administering the state-wide under-
ground storage tank program under ORS 466.705
to 466.835 and 466.895 shall be available to the
United States Environmental Protection Agency
upon request. If the record, report or information
has been submitted to the state under a claim of
confidentiality, the state shall make that claim of
confidentiality to the Environmental Protection
Agency for the requested record, report or infor-
mation. The federal agency shall treat the record,
report or information subject to the confiden-
tiality claim as confidential in accordance with
applicable federal law. [Formerly 468.910]

(E-nforcement)

. 466.805 Site inspection; subpena or
warrant. (1) In order to determine compliance

‘with the provisions of ORS 466.705 to 466.835

and 466.895 and rules adopted under ORS
466.705 to 466.835 and 466,895 and to enforce the
provisions of ORS 466.705 to 466.335 and
466.895, any employes of or an authorized and
identified representative of the department may:

(a) Enter at reasonable times any establish-
ment or site where an underground storage tank
is located;

(b) Inspect and obtain samples of a regulated
substance contained in an underground storage
tank; and

(¢) Conduct an investigation of an under-
ground storage tank, associated equipment, con-
tents or the soil, air or waters of the state
surrounding an underground storage tank.

(2) If any person refuses to comply with
subsection (1) of this section, the department or a
duly authorized and identified representative of
the department may obtain a warrant or subpena
to allow such entry, inspection, sampling or copy-
ing. [1987 ¢.539 §30 (enacted in lieu of 468.907)]

466.810 Investigation on non-
compliance; findings and orders; decom-
missioning tank; hearings; other remedies.
(1) Whenever the department has reasonable
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cause to believe that an underground storage tank
or the operation of an underground storage tank
violates ORS 466.705 to 466.835 and 466.895 or
fails to comply with a rule, order or permit issued
under ORS 466,705 to 466.835 and 466.895, the
department may investigate the underground
storage tanic.

(2) After the department mveat:gates an
underground storage tank under subsection (1) of
this section, the department may, without notice
or hearing, make such findings and issue such
orders as it considers necessary to protect the
public heaith, safety, welfare or the environment,

(3) The findings and orders made by the

department under subuctwn (2) ofthu mtmn :

may:

(a) Require changes in tha operatton. prac-

tices or operating -procedures found to be in-

violation of ORS 466.705 to 466.835 and 466.895
or the rules adopted under ORS 466.705 to
466.835 and 466.895;

(b} Require the owner or operator to comply
with the provisions of a permit;.

(¢} Require compliance with a schedule
established in the order;and -

. (d) Require any other actions considered nec-
esm'ybythedepamnant. Sa

(4) After the depamnont issues an ordar
under subsection (2) of this section, the depart-
ment may decommission the underground stor-
age tank or contract with anether person to
decommission the underground storage tank. -

" (5) The department shall serve a certified
copy of any order issued by it under subsection
(2) of this section to the permittee or the permit-
tee’s duly authorized representative at the
address furnished to the department in the per-
mit application or other address as the depart-
ment knows to be used by the permittes. The
order shail take effect 20 days after the date of its
issuance, uniess the permittee requests a hearing
on the order before the commisaion. The request
for a hearing shall be submitted in writing within
20 days after the department issues the order.

(6} All hearings before the commission or its
hearing officer shall be conducted according to
applicable provisions of ORS 183.310 to 183.550
for contested cases.

(7) Whenever it appears to the department
that any person is engaged or about to engage in
any act or practice that constitutes a violation of
ORS 466.705 to 466.835 and 466.895 or the rules
and orders adopted under ORS 466.705 to
466.836 and 466.895 or of the terms of any permit
issued under ORS 466.705 to 466.835 and
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466.895, the department, without prior admin-

istrative hearing, may institute actions or pro-

ceedings for legal or equitable remedies to enforce.
compliance therewith or to resirain further vio-
latlons thereof. [1987 c.539 §32] "

466.815 Financial mponmhthty of
owner or permittee. (1) The commission may
by rule require an owner or permittee to demon-
strate and maintain financial responsxbmty for:

{a) Ta.lnng corrective action; - - oo

(b) Compensating a third" puty for bod:ly
mmandpmpertydmagucausedby&ralease'
and

(© Compenntmg the depmt, ar any
other person, for expenses incurred by the depart-
ment or any other perlon in takmg comctwa
action.

(2) The f‘mancml mpom:bxhty requmments
established by subsection (1} of this section may
be satisfied by insurance, guarantee by third
party, surety bond, letter of credit or qualification
as a seif-insurer or any combination of these
methods. In adopting rules under subsection. (1)
ofthnsectxon,theoommnnonmyspec:fypoi—
icy or other eontract;ml terms, conditions or
defenses necessary or unacceptable to estabhah

o mdenceofﬁnanc:alruponsibﬂ:ty

(3) Ifanownerorpermtteeumbanhupmy,

. reorganization or arrangement pursuant to the
. federal bankruptcy law, or if jurisdiction in any
- state ar federai court cannot be obtained over

either an owner or a permittee likely to be solvent
atthetzmeof;udgment.anyclmmmmgfmm
conduct for which evidence of financial responsi-

‘bility must be provided under this saction may be

asserted directly against the guarantor. I the
case of action under paragraph (b} of subsectiom
(1) of this section, the guarantor is entitled to
invoke all rights and defenses that would have
heen available to-the owmer or permittee:if the
action had been brought against the owner or
permittee by the claimant and all rights and
defenses that would have been availabie to the
guarantor if the action had been brought against
the guarantor by the owner or permittee, --.. .-

(4) The total liability of a guarantor shall be
limited to the aggregate amount the guarantor
provided as evidence of financial responsibility to
the owner or permittee under subsection (2} of
this section. This subsection does not limit any
other state or federal. statutory, contractuai or
common law liability of the guarantor for bad
faith in negotiating or in failing to negotiate the
settlement of any claim. This subsection does not
diminish the habxhty of any person under section
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cause to believe that an underground storage tank
or the gperation of an underground storage tank
violates ORS 468.705 to 466.835 and 466.895 or
fails to comply with a rule, order or permit issued
under ORS 466.705 to 466.835 and 466.895, the
department may investigate the underground
storage tank.

(2) After the department mveat:gates an
underground storage tank under subsection (1) of
this section, the department may, without notice
or hearing, make such findings and issue such
orders as it considers necessary to protact the
public health, safety, welfare or the environment,

(3) The findings and orders mads by the

department under subsection (2) of this sectmn '

may:

(a) Require changes in the operation, prac-
tices or operating -procedures found to be in
violation of ORS 466.705 to 466.835 and 466.895
or the rules adopted under ORS 466.705 to
466.835 and 466.895;

{b) Reqmn the owner or operatar to comply
with the provisions of a permit;.

(¢) Require compliance with a schedule
established in the order; and -

- (d) Requeanyothe:aqnonsconsldmdnec
esgary by the departmant. T

{4) After the deparhnant m an order
under subsection (2) of this section, the depart-
ment may decommission the underground stor-

age tank or contract with anether person to

decommission the underground storage tank. -

" (5} The department shall serve a certified
copy of any order issued by it under subsection
{2) of this section to the permittee or the permit.
tee’s duly authorized representative at the
address furnished to the department in the per-
mit application or other address as the depart-
ment knows to be used by the ittee, The
order shall take effect 20 days after the date of its
issuance, uniess the permittee requests a hearing
on the order before the commission. The request
for a hearing shall be submitted in writing within
20 days after the department issues the order.

{6) All hearings before the commission or its
hearing officer shall be conducted according to

applicable provisions of ORS 183.310 to 183.550
for contested cases.

(7) Whenever it appears to the department
that any per=on is engaged or about to engage in
any act or practice that constitutes a violation of
ORS 466.705 to 466.835 and 466.895 or the rules
and orders adopted under ORS 466.705 to
466.335 and 466.895 or of the terms of any permit
issued under ORS 466.705 to 466.835 and

466.895. the department, without prior admin-

istrative hearing, may institute actions or pro-

ceedings for legal or equitable remedies to enforce
compliance therewith or to restrain furthar vio-
Iatmns thereof. [1987c530§32) .

4668.815 Financial respon.sxblhty of
owner or permittee. (1) The commission may
by rule require an owner or permittes to demon-
strate and maintain financial responslbmty for:

(a) Taking corrective action: - e

(b} Compensating a third" party for bodﬂy
m:ruryand pmpertydamaga musadbyxrelease'
and

(&) Compensatmg the department. or. any
other person, for expenses incurred by the depart-
ment or any other person in tahng cormcmve
action.

(2) The financial responmblhty reqmrements
established by subsection (1) of this section may
be satisfied by insurance, guarantee by third
party, surety bond, letter of credit or qualification
as a self-insurer or any combination of these
methods. In adopting rules under subsection. (1)
ofthilsection,thacommiuionmayspecifypol-
icy or other contractual terms, conditions or
defenses necessary or unacceptable to estabhsh

o mdanceofﬁmnc:almponsibﬂxty

{3) Ifanownero:perm:ttaemmbsnkmptcy,
reorganization or arrangement pursuant to the
federal bankruptey law, or if jurisdiction in any

- state or federal court cannot be obtained over

either an owrner or 2 permittes likely to be solvent
at the time of judgment, anyc]amarmmgfmm
conduct for which evidénce of financial responsi-

bility must be provided under this section may be

asserted directly against the guarantor. In the
case of action under paragraph (b) of subsection
(1) of this section, the guarantor is entitled to
invoke all rights and defenses that would have
besn availabls to-the owner or permittee:if the
action had been brouglit against the owner or
permittee by thie claimant and all rights and
defenses that would have been availible to- the
guarantor if the action had been brought againat
the guarantor by the owner or permittee, - . .-

(4) The total liability of a guarantor shall be
limited to the aggregate amount the: guarantor
provided as evidence of financial responsibility to
the owner cor permittee under subsection (2) of
this section. This subsection does not limit dny
other state or fedsral statutory, contractual or
common law liability of the guarantor for bad
faith in negotiating or in failing to negotiate the
settlement of any claim, This subsection does not
diminish the lisbility of any person under section
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107 or 111 of the Comprehensive Environmental
Response, Compensation and Liahility Act of
1980, as amended, or other applicable law.

{5) Corrective action and compensation pro-
grams financed by a fee paid by owners and
permittees and administered by the department
may be used to satisfy all or part of the financial

responsibility requirements of this section.

{(8) No rule requiring an owner or permittee
to demonstrate and maintain financial responsi-
bility shall be adopted by the ¢commission before
review by the appropriate legislative committee
as determined by the President of the Senate and
. the Speaker of the House of Representatives.
(1987 c.538 §27]

488.820 Reimbursement to depart-
ment; procedure for collection; treble
damages. (1) The owner and the permittee of an
underground storage tank found to be in violation
of any provision of ORS 466.705 to 466.835 and
466.396, shall reimburse the department for all
costs reasonably incurred by the department,
excluding administrative costs, in the investiga-
tion of a leak from an underground storage tank.
Department costs may include investigation,

design engineering, inspection and legal costs

neceasary to correct the leak.

(2) Payment of costs to the department under
subsection (1) of this section shall be made to the
department within 15 days after the end of the
appeal pericd or, if an appeal is filed, within 15
days after the court or the commission renders its
decision, if the decision affirms the order.

(3) If such costs are not paid by the owner or
the permittee of the underground storage tank to
the department within the time provided in sub-
section (2) of this section, the Attorney General,
upon the request of the director, shall bring
action in the name of the State of Oregon in the
Circuit Court of Marion County or the circuit
court of any other county in which the violation
may have taken place to recover the amount
specified in the order of the department.’

" (4) In addition to any other penalty provided
by law, if any person is found in violation of any
provision of ORS 466.540, 466.705 to 466.835,
466.895 and 478.308, the commission or the court
may award damages in the amount equal to three
times the amount of all expenses incurred by the
department in investigating the violation.

(5) Moneys reimbursed shall be deposited to
the State Treasury to the credit of an account of
the department and are continuously appropri-
ated to the department for the purposes of admin-
istering QRS 466.540, 466.705 to 466.835,
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466.895 and 478.308. [1987 ¢.539 §34 (enacted in lieu of
468.914)]

466.825 Strict liability of owner or
permittee. The owner and permittee of an
underground storage tank found to be the source
of a release shall be strictly liable to any owner or
permittee of a nonleaking underground storage
tank in the vicinity, for all costs reasonably
incurred by such nonleaking underground storage
tank owner or permittee in determining which
tank was the source of the release. [1987 ¢.339 §35]

466.830 Halting tank operation upeon
clear and immediate danger. (1} Whenever,
in the judgment of the department from the
results of monitoring or cbservation of an identi-
fied release, there is reasonable cause to believe
that a clear and immediate danger to the public
health, welfare, safety or the environment exists
from the continued operation of an underground
storage tank, the department may, without hear-
ing or prior notice, order the operation of the
underground storage tank or site halted by service
of an order on the owner or permittee of the
underground storage tank or site.

(2) Within 24 hours after the order is served
under subsection (1) of this section, the depart-
ment shall appear in the appropriate circuit court
to petition for the equitable relief required to
protect the public heaith, safety, welfare or the
enhvironment,. {1987 c.539 §36]

466.835 Compliance and correction -
costs as lien; enforcement. (1) All compliance
and corrective action costs, penalties and
damages for which a person is liable to the state
under ORS 466.705 to 466.835 and 466.895 shall
constitute a lien upon any real and personal
property owned by the person.

{2) The department shall file a claim of lien
on real property to be charged with a lien under
subsection (1) of this section with the recording
officer of each county in which the real property
is located and shall file a claim of lien on personal
property to be charged with a lien under subsec-
tion (1) of this section with the Secretary of
State. The lien shall attach and become enforcea-
ble on the date of the filing. The lien claim shail
contain:

{(a) A statement of the demand;

{b) The name of the person against whose
property the lien attaches;

(c) A description of the property charged
with the lien sufficient for identification; and

(d) A statement of the failure of the person to
conduct compliance and corrective actions as
required. .
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(3) A lien created by this section may be
foreclosed by a suit on real and personal property
in the circuit court in the manner provided by law
for the foreclosure of liens.

(4) Nothing in this section shall affect the
right of the state to bring an action against any
person to recaver all costs and damages for which
a person is liable under the provisions of ORS
466,705 to 466.835 and 466.895. (1987 c.539 §37)

OREGON HANFORD WASTE BOARD

Note: Sections | to 16, chapter 514 Oregon Laws 1987.
provide:

Sec. 1. (1) The Legislative Assembiy finds and declares
that Oregon is not assured that the United States Depaﬂment
of Energy will:

(a) Consider the unique features of Oregon and the needs
of the people of Oregon when assessing Hanford, Washington.
as a potentially suitable location for the long-term disposal of
high-leve] radioactive waste: or

{b) Insure adequate opportunity for public participation
in the assessment process.

(2) Therefore, the Legisiative Assembly declares that it is
in the best interests of the State of Oregon to establish an
Oregon Hanford Waste Board to serve as a focus for the State
of Oregon in the development of a state policy to be presented
to the Federal Government, to insure a maximum of public
participation in the assessment process. [1987 c.514 §1)

Sec. 2. Nothing in sections 1 to 16 of this Act shall be
interpreted by the Federal Government or the United States
Department of Energy as an expression by the peopie of
Oregon to accept Hanford, Washington, as the site for the
long-term: disposal of high-level radioactive waste. [1987 c.514
§2] :

Sec. 3. As used in sections | to 16 of this Act:’

{1) “Board” means the Oregon Haniord Waste Board.

(2) “High-level radioactive waste™ means fuel or fission
products from a commercial nuclear reactor after irradiation
that is packaged and prepared for disposal.

(3) “United States Department of Energy” means the
federal Department of Energy established under 42 U.S.C.A.
7131 or any succesaor agency assigned responsibility for the
long-term disposal of high-level radioactive waste. [1987 ¢.514

3]
' ‘ Sec. 4. There is created an Oregon Hanford Waste

Board which shall consist of the following members:

(1} The Director of the Oregon Department of Energy or
designee;

(2) The Water Resources Director or designese;

(3) The Director of the Department of Environmental
Quality or designes;

(4) The Assistant Director for Health or designee;
(3) The State Geologist or designee;

(6) A representative of the Public Utility Commission
who has expertise in motor carriers:

PUBLIC HEALTH AND SAFETY

{7) A representative of the Governor;

{8} One member representing the Confederated Tribes of
the Umatiila [ndian Reservation;

{9) One member of the public, appointed by the Gover-
norssubject to confirmation by ‘the Senate in the manner

provided in ORS 171.562 and 171.566. who shall serve as

chairperson;

(10) Two members of the public advisory committee
creaied under section 9 of this Act, selected by the public
advisory committee; and

(11) Three members of the Senate, appointed by the

" President of the Senate, and three members of the House of

Representatives, appointed by the Speaker of the House of
Representatives who shall serve as advisory members wnhout
vote. [1987 ¢.514 §4]

See. 5. (1) Each member of the Oregon Hanford Waste
Board shail serve at the pieasure of the appointing authority.
For purposes of this subsection, for those members of the
board selected by the public advisory committee, the appoint-
ing authority shall be the public advisory committee,

(2) Each public member of the board shall receive com-
pensation and expenses as provided in ORS 292.495. Each
legislative member shall receive compensation and expenses
as provided in QRS 171.072. .

(3) The board shall be under the supervision of the
chairperson. {1937 c.514 §35]

Sec. 6. The Oregon Hanford Waste Board:

(1) Shall serve as the focal point for all policy discussions
within the state government concerning the disposal of high-
level radicactive waste in tha northwest region.

(2) Shall recommend a state polzcy to the Governor and
to the Lagislative Assembly. .

(3) After consultation with the Governor, may make
policy recommendations on other issues related to the United
States Hanford Reservation at Richland, Washington, inelud-
ing but not limited to defense wastes, disposal and treatment
of chemical waste and plutonium production. (1987 ¢.514 §6]

Sec. 7. In carrying out its purpose as set forth in
section 6 of this Act, the Oregon Hanford Waste Board shall:

(1) Serve as the initial agency in this state to be con-
tacted by the United States Department of Energy or any
other federal agency on any matter related to the long-term
disposal of high-level radioactive waste,

(2} Serve as the initial agency in this state to receive any
report, study, document, information or notification of pro-
posed plans from the Federal Government on any matter
related to the long-term disposal of high-levei radivactive
waste. Notification of proposed pians includes notification of
proposals to conduct field work, onsite evaluation or onsite
testing..

{3) Disseminate or arrange with the United States
Department of Energy or other federai agency to disseminate
the information seceived under subsection (2) of this section
to appropriate state agencies. local governments. regional
planning commissions, American Indian tribal governing
bodies. the general public and interested citizen groups who
have requested. in writing to receive this information.

{4) Recommend to the Governor and Legisiative Assem-
bly appropriate responses to contacts under subsection (1) of
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PUBLIC HEALTH AND SAFETY

(3) A lien created by this section may be
foreclosed by a suit on real and personal property
in the ¢ircuit court in the manner provided by law
for the foreclosure of liens.

(4) Nothing in this section shail affect the
right of the state to bring an action against any
person to recover all costs and damages for which
a person is liable under the provisions of ORS
466.705 to 466.835 and 466.895. [1987 ¢.530 §37}

OREGON HANFORD WASTE BOARD

Note: Sections 1to 16, chapter 514 Oregon Laws 1987,
provide:

Sec. 1. {1) The Legisiative Assembly finds and declares
that Oregon is not assured that the United States Department
of Energy will:

{a) Consider the uniqus features of Oregon and the needs
of the people of Oregon when assessing Hanford. Washington,
as 4 potentially suitabie location for the Jong-term disposal of
high-level radicactive waste: or

(b} Insure adequate opportunity for public participation
in the assessment process.

(2) Therefore. the Legislative Assembly declares that it is
in the best interssts of the State of Oregon to establish an
Otegon Hanford Waste Board to serve as g focus for the State
of Oregon in the development of a state policy to be presented
to the Fedaral Government, to insure a maximum of public
participation in the assessment process. 1987 c.314 §1j

Sec. 2. Nothing in sactions 1 to 18 of this Act shall be
interpreted by tha Federal Government or the United States
Department of Energy as an axpression Dy the people -of
Oregon to accept Hanford, Washington, as the site for the
long-term disposai of high-level radioactive waste. [1987 ¢c.514
§$21 ‘

Sec. 3. As used in sections 1 to 16 of this Acty

{1} *Board”™ means the Oregon Hanford Waste Board.

{2) “High-level radioactive waste™ means fuel or fission
products from a commercisi nuclear reactor after irradiation
that is packaged and prepared for dispasal.

(3) “United States Department of Energy™ means the
federai Department of Energy established under 42 U.S.C.A.
7131 or any successor agency assigned responsibility for the
long-term disposal of high-level radicactive wasze, [1987 c.514
§37

Sec. 4. There is created an Oregon Hanford Waste
Board which shall consist of the following members:

(1) The Director of the Oregon Department of Energy or
designes;

{2) The Watsr Hesources Director or designes;

{3} The Director of the Department of Environmental
Quality or designes;

{4) The Assistant Director for Health or designee;
{5} The State Geologist or designes:

(6} A representative of the Public Utility Commission
who has expertise in motor carriers:

{7} A representative of the Governor;

{(8) One member representing the Confederated Tribes of
the Umatilla Indian Ressrvation;

(9) One member of the public, appointed by the Gover-
nor.subject to confirmation by the Senate in the manner

provided in ORS 171.562 and 171.565, who shall serve as

chairperson;

{10) Two members of the pubiic advisory committee
created under section 9 of this Act, selected by the public
advisory committee; and

(11) Three members of the Senate, appointed by the
President of the Senate, and three members of the House ot
Representatives, appointed by the Speaker of the House of
Representatives who shall serve as advisory members without
vote, {1987 ¢.514 §4]

See, 5, (1) Each member of the Oregon Hanford Waste
Board shall serve at the pleasure of the appointing authority-.
For purposes of this subsection, for those members of the
board selected by the public advisory committee, the appoint-
ing authority shall be the public advisory committee.

{2} Each public member of the board shail receive com-
pensation and expenses as provided in ORS 292.495. Each
legislative member shail receive ccmpensanon and expenses
as provided in QRS 171.072,

(3) The board shall be under the supervision of the .

chairperson. {1987 c.514 §5)]
Sec. 8. The Oregon Hanford Waste Board:

{1) Shall serve as the focal point for all policy discussions
within the stats government concerning the disposal of high-
level radicactive wasts in the northwest region.

(2) Shalil recommend a state policy to the Governor and
to the Lagisiative Assembly.

(3) After consultation with the Governor, may make
policy recommendations ont other issues reiated to the United
States Hanford Resarvation at Richland, Washington. inelud-
ing but not limited to defense wastes, disposal and treatment
of chemical waste and plutonium production. (1387 c.514 §6]

Sec. 7. In carrying out its purpose as set forth in
section 6 of this Act, the Oregon Hanford Wasta Board shall:

(1) Serve as the initial agency in this state to be con-
tacted by the United States Department of Energy or any
other federal agency on apny matter related to the long-term
disposal of high-level radicactive waste.

(2) Sarve an the initial agency in this state to receive any
report, study, document, information or notification of pro-
posed plans (rom the Federai Government on any matter
related to the long-term disposal of high-levei radicactive
waste, Notification of proposed plans inciudes notification of
proposals o conduct fleld work, onsite evaluation or onsite
testing..

(3) Disseminate or arrange with the United States
Department of Energy or other federal agency to disseminace
the information received under subsection (2) of this section
to appropriate state agencies. locai governments, regional
planning commissions, American [ndian tribal governing
bodies, the general public and interested citizen groups who
have requested.in writing to receive this information,

{4) Recommend to the Governor and Legislative Assem-
bly appropriate responses to contacts under subsection (1} of
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this section and information received under subsection (2) of
this section if a responss is appropriate. The board shail
" consult with the appropriate state agency, local government,
regional planning commission, American Indian tribal gov-
erning body, the general public and interested citizen groups
in preparing this response.

(5} Promote and coordinate educational programs which
provide information on the nature of high-level radioactive
wante, the long-term disposal of this waste, the activities of
the board, the activities of the United States Department of
Energy and any other faderai agency rejated to the long-term
disposal of high-level radioactive wasts and the opportunities
of the public to participate in procedures and decisions related
to this waste,

(8) Review any application to the United States Depart-
ment of Energy or other faderal agency by a state agancy, local
government or regionai planning commission for funds for
any program related to the long-term disposai of high-level
radioactive waste. If the board finds that the appiication is not
consistent with the state’s policy related to such waste or that
the application is not in the hest interest of the state, the
board shail forward its findings to the Governor and the
appropriate legislative committes. If the board finds that the
application of a state agency is not consistant with the state’s
policy related to long-term disposal of high-level radioactive
waste or that the application of a state agency is not in the
best interest of the state, the findings forwarded to the
Governor and legislative committee shall include a recom-
mendation that the Governor act to stipulate conditions for
the acceptance of the funds which are necessary to safeguard
the interests of the state.

(7) Monitor activity in Congress and the Federal Gov-
ernment related to the long-term disposal of high-level radio-
active wanste.

{8} If appropriate, advise the Governor and the Legisia-
tive Assembly to request the Attorney General to intervens in
federal proceedings to protect the state’s interests and presant
the state’s point of view on matiers related to the long-term
dizposal of high-level radicactive waste. [1987 c.514 §7)

Sec. 8. The chairperson of the Oregon Hanford Wasts
Board shall: .

(1) Supervise the day-to-day functiona of the board;

(2) Hire, assign, reassign and coordinate the admin-
istrative personnel of the board, prescribe their duties and fix
their compenaation, subject to the State Personnai Relations
Law; and '

“(3) Request tachnical assistance from any other state
agency. [1987 ¢.514 §8]

Sec. 9. (1) There is created a public advisory commit-
tee which shall consist of not less than 15 members to advise
the Oregon Hanford Waste Board on the development and
administration of the policies and practices of the board.
Members shall be appointed by the Governor and shall sarve s
term of two years.

(2) Advisory committee members shail ba seiected from
all areas of the state and shall include a broad range of citizens,
representatives of local governments and representatives of
other intarests as the Governor determines will best further
the purposes of this Act.
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(3) Meinbers of the edvisory committee shail receive no
compensation for their services. Members of the advisory
committae other than members employed in full-time public
service shall be reimbursed for their actual and necessary
expenses incurred in the performance of their duties. Such
reimbursements shail be subject to the provisions of ORS
292.210 to 292.288. Members of the advisory committee who
are emplayed in fuil-time public service may be reimbursed for
their actual and necessary sxpenses incurred in the perform-
ance of their duties by their employing agency.

{4) The advisory committee shall mest at least once
every three months. (1987 c.514 §9]

See. 10. (1) If the United States Department of Energy
salects Hanford, Washington, as the site for the construction
of a repository for the long-term disposal of high-level radicac-
tive wasts, the Oregon Hanford Waste Board shall review the
selectad site and the site plan prepared by the United States
Department of Energy. In conducting its review the board
shall:

() Include a full scientific review of the adequacy of the
selected site and of the site plan;

(b) Use recognized experts;

(¢) Conduct one or more public hearings on the site plan;

(d) Maice available to the pubiic arguments and evidence
for and against the site plan; and

(&) Solicit ¢comments from appropriate state agencies,
local governments, regional planning commissions, American
Indian tribal governing bodies, the general public and inter-
eated citizan groups on the adequacy of the Hanford site and

- the site plan. -

(2) Aftar completing the review ynder subsection (1) of
this section, the board shail submit a recommendation to the
Speaker of the House of Reprasentatives, the Presiden: of the
Senate and the Governor on whether the state should accept
the Hanford site. [1987 c.514 §10]

See. 11. (1) Inaddition to any other duty prascribed by
law and subject to the policy direction of the board, a fead
agency designated by the Governor shall negotiate written
agreements and modifications to those agreements, with the
United Stetes Department of Energy or any other federal
agency or stats on any matter related to the long-term disposal
of high-level radioactive wasta.

(2) Any agresment or modification to an agreement
negotiated by the agency designated by the Governor under
subsection (1) of this section shall be consistent with the
policy expressed by the Governor and the Legislative Assem-
bly as deveioped by the Oregon Hanford Waste Board.

{3) The Oregon Hanford Waste Board shall make recom-
mendations to the agency designated by the Governor under
subsection (1) of this section concerning the terms of agree-
ments or modifications to agreements negotiated under sub-
section (1) of this section, [1987 c.514 §11]

Sec. 12. The Oregon Hanford Waste Board shall imple-
ment agreements, modifications and technical revisions
approved by the agency designated by the Governor under
section 11 of this Act. In implementing these agreements,
modifications and revisicns, the board may solicit the views of
any appropriate state agency, local government, regional plan-
ning commission, American Indian tribal governing body, the
general public and interested citizen groups. (1987 ¢.514 §12]
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See. 13. Tha Oregon Hanford Waste Board may accept .

moneys from the United States Departinent of Energy, other
federsl aguncies, the State of Washington and from gifts and
grants recwived from any other person. Such monsys are
continuously appropriated to the board for the purposs of
carrying out the provisions of this: Ast. The board shall
establish by rule a matbod for disbursing such funds as
necessary to carry out the provisions of sections. 1 to 18 of this
Act, including bt not limited to awarding coatracts for
studies pertaining to the long-term disposal of radicactive
wasts. Any dishursement of funds by the board or the lead
agency shail be consistent with the policy established by the
board under section 6 of this Act. [1987 c.514 §13}

©  See. 14. In addition to the public advisory committee
established under section 3 of this Act, the Oregon Hanford
Waste Board may establish any advisory and tachnicel.com-
mittes it considers necessary. Members of any advisory ar

receive reimbursemant for travel expenses incurred in the
pﬁum:mof&nudmummwnhommm
{1987 ¢.514 §14]

Sec, 158. Aﬂdapumh.mm-mdoﬁmofthn-
state and its political subdivisions shall cooperata with the
Oregon Hanford Waste Board in carrving out any of its
activities under sections 1 to 18 of this Act and, at the request
ofthnchnhpcmn,pmmmhnmlmmthbnnd.
{1987 514 §15]

Sec. 16. In accordance with thnapphnbllpmvhiou
of ORS 183.310 to 183.550, the Oregon Hanford Wasts Board

Mmmmmmmmmw'

oj’ueﬂonlltn lﬂdthkM[lwmd !lﬂl

- FEDERAL SITE SELECTION

Nom Sections 1 and 2, chapter 13. Omn Laws 1987,

See. 1. mumhnwwmdmmhofm;

St.luot'Oregon find that:
- {1) In order to soive the problem of high- hnlndlou'nw

waste disposal, Congress establishad a process for selecting -

mmufnrthcuﬁ,pommtmdmuﬂquubk
disposal of such waste.

(2)’!'hlpmmotuhmn¢thmsu--ﬂnlmdi-

dates, including the Hanford reservation in the Stats of:
Washington, for a first high-level nuciear wests repository by .
the United States Departmant of Enuw vioiated th. intent

and the mandateof Congress.
(3) Tha United States Departinent of Energy has pre-

maturely deferred consideration of numerous potential wites’

anddilpoulmdnthltmmmumhmdmmmm
appropriats, safer and less expensive.

(4) Placemsnt of a repository at Hunfo:ﬂ without
mathodical and independently verified scientific evaluation
thmtlmthohedt.handufetyofthpeophmdﬂuenmn
ment of this state.

(5) The selection process is flawed and not credible
because it did not include independent experts in the saisction
of the sites and in the review of the seiected sites, as recom-
mndodbyth-NlthndAudemyomem .

PUBLIC HEALTH AND SAFETY ... " -

(6) By postponing indefinitely all site specific work for
an eastern repository, the United States Department of
Energy has not complied with the intent of Congress
oxpressed in the Nuclear Waste Pelicy Act, Public Law
97-425,-ndth.fundmﬂlcompmuowh:chmhhdm
ensctment. [ 1987 ¢.13 §1] -

Ses. 2. Inordnmnhmenmphheomphnmmth

federal law and protect the heaith, safety and weifare of the

pecpls of the State of Oregon, the Legislative Assambly, other

mu-md.oﬂiadlnndmtolmlhnﬂmnﬂhplm
neceasary to:

ay S_mdth.pnlmmarynh anmemt‘orn
high-level nuclear waste repository, including the process of

liuchncmmﬁon.mﬂthmumhmwiththmt'

oi‘thNu:h-erPoliuyAa:

(2) Reverse the Secrstary of Emrgy’l d.emou
postpone indafinitely all site specific work on locating and

_ developing an eastern repository for high-level nuciear waste; - .

(3) Insist that the United States Department of Energy's
site selection process, when resumed, considers ail acceptabls
geciogic madia and resuits in safe, scisntifically justified and
regionally and mhmﬂy equitable high-lsvel nuclear
wasta disposal;

(4)Dmnndthnfodullbudntlcﬁoumﬂy»mdm-
pletaly follow the intent of the Nucisar Wasts Policy Act;

«. . (B) Continue to pursus alliances with other states and
initerested partiss, particularly with Pacific Northwest Gover-
pors, legislatures and other parties; aifectad by the site selec-

Mwnuunndumhmnoth:d-hwlnudmm

(oimmomm«mmmm
and geologic proximity to the propossd Hanford site, be
accorded the same status under faderal law as a state in which

hlghhmlnml-rmponmryupmmdtnbolouud.n%?
c.13 52] .

CIVILPENALTIES S

468,880 Civil penaltiel genera.lly. (1} In
addition to any other penalty provided by law,

any person who violates ORS 466.005 to 466.385

and 466.890, a license condition or any commis-
sion rule or order pertaining to the generation,
treatment, storage, disposal or transportation by
air or water of hazardous waste, as defined by
ORS 466.005, shall incur a civil penaity not to

" exceed 310,000 for each day of the violation. -
(2) The civil penalty authorized by subsec- .

tion (1) of ‘this section shall be established,

- imposed, collected and appealed in the same .

manner as civil penalties are established, imposed
and collected under ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454605&0454745 and ORS

" chapter 468. . _
3)In addxtion to any other penalty provided

by law, any person who violates a provision of
ORS 466.605 to 466.680, or any rule or order

O S S P IR i T
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466.880

Sec. 13. The Oregon Hanford Waste Board may-accept .

moneys from the Unitad Statas Department of Energy, othar
federal apencies, the Stato of Washington and from gifts and
grants received from any other person. Such moneys are
continuousiy appropriated to the board for the purpose of
carrying out the provisions of this:Act. The board shall
estzblish by rule a method for disbursing such funds as
nsceseary ta carry out the provisions of sections. 1 to 16 of this
Act, including but not limited to awarding contracts for
studies pertaining to the long-term disposal of radioactive
waste. Any disbursement of funds by the board or the lsad
agency sheil be consistent with the policy establisbed by the
lza:dundnrmﬁonﬁafthisAc:.[lQS?du 4131

Y See. 14. In addition to the public advisory committes
establizhad wnder section 9 of this Act, the Oregon Hanford
Wasie Bcard may establish any advisory and technical com-
mittes it considers necsssary. Members of any advisoty or

receive reimbursemant for travel expanses incurred in the
porfomnaoftimrdunumamrdmmthORSmm
(1987 e.514 §14)

Sec. 15. Audapax:mnnu.agmnmdoﬁuﬂafthu
state and its political subdivisions shall cooperate with the
Oregon Hanford Wasts Boerd in carrying out any of its
activities under sections 1 to 18 of this Act and, at the request
ofthcchurpaﬂon.pmmuchnmlmtothnbnu&.
[1987 c.514 §15]

Sec. 186. hmﬁmﬂwﬂhthtq:pbabhwﬁdnm
of ORS 183,310 to 153.550, the Otegon Haniord Wasta Board

Mmmmmwmmmﬁw-

o{nemultolﬁofthuM[lS&Tc.ﬂ4§18]

- FEDERAL SITE SELECTION "

Note: Sections ! and 2, chaptar 13, Omon Laws 1987,

Sec. 1. mr.epshnw)tmbiymdth-poophofth.

Sutaumegonﬁndt.hlt: _
* (1) In ordar to soive the probiem of high-. lﬂdndiout:w

mm%wmwlmfum-

(2)’I'hlpmauofuh¢un¢th:nut-.ﬁndmdi-

dates, including the Hanford reservation in the State of:
Washington, for a first high-level nuclear wasts repository by .
the United Shtchpmtowavwhudth.munt“

and the mandate of Congress.

(3) The United Statss Department of Energy has pre-
maturely deferred consideration of mumerous potential sites

:nddhpadmduthntxﬂmmmhmdmmmm
. imposed, collected and appealed in the same

4pproprists, safer and less axpensive.

{4) Placement of a repository at Hnnfoxd without
mathodical and independently vetifiad scientific evaiuation
thmunlthchulthmduiatyoﬁhnpoaphmdthlmvm
ment of this state.

(5) The selection process is flawed and not credible
becauas it did not inchide indspendent experts in the selection
of tha sites and in the review of tha selectsd sites, as recom-
manded by the National Acsdemy of Sciences.’ .

PUBLIC HEALTH AND SAFETY - ~. 1

{(8) By postponing indefinitsiy ail site specific wark for
an ecastern repository, the United Statss Department of
Energy has not complied with the intent of Congress
expressed in the Nuclesr Waste Policy Act, Public Law

97-425, undth.fundmulmmpmmwhmhmhhd:ts

enactment. [1987 .13 §1]

Su.z.bordnmnhmmmphtomphnmmth

foderal law and protact the heaith, safety and waifare of the

pecple of the State of Oregon, the Legislative Assembly, othar

mtn-mdcoﬁﬁmhmdmuamc.xnlhaﬂm-lﬂlmlm
necessary to:

{1y Swtndthmdmmmwnpmfarl
h@wnmhummmmhﬂmgthnpmmof

chnrutumﬁon.mtlthu!nemnphmwﬂhthmmt'

of tha Nucisar Waste Policy Act;

(Z)chmt.hlSmtlryofEncqy'ld-emnto
postpone indefinitaly ail site specific work on locating and

deveioping an sastern repository for high-level nuciear waste;

(3) Insist that the United States Departmant of Energy's
sita selection process, when resurmned, considars all acceptable
wasts disposal:

{4) Demand that federal budget acticne fuily and com-
piataly follow the intent of the Nuclear Wasts Policy Act;

- {8} Continue to pursoa slliances with other states and
nors, legisiatures and other parties; affected by the sits selec-

mwnumuwdmwmxhum

and geclogic proximity to the proposed Hanford site, be
sccorded the same status under féderal Law 28 a state in which

& high- Mdnmhrmmnpmpmdmhhnbd.[mﬂ
el3 i2l : o
_ CIV[L PENALTIES

466.880 Civil pena.ltieu ganeral.!y. (1) In
addition to any other penaity provided by law,

any person who violates QRS 466.005 to 466.385

and 466.890, a license condition. or any commis-
sion rule or order pertaining to the genaration,
treatmant, storage, disposal or transportation by
air or water of hazardous waste, as defined by
ORS 466.005, shall incur a civil penalty not to
excead 310,000 for each day of the violation. -

(2) The civil penalty authorized by subsec- .

tion (1) of “this section shall be established,

manner 24 civil penalties are established, imposed
and collected under ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.406, 454.425,
454,506 to 454.535, 4546051'.0454745 and ORS

3) In ad:htion to any other penalty provided

by law, any person who violates a provision of
ORS 466.605 to 466.680, or any rule or order

(limmmmdmdmomhm

H-14
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466.995

HAZARDOUS WASTE AND HAZARDOUS MATERIALS

entered or adopted under ORS 466.605 to
466.680, may incur a civil penalty not to exceed
$10,000. Each day of violation shall be considered
a separate offense.

(4) The civil penalty authorized by subsec-
tion (3) of this section shall be established,
imposed, collected and appealed in the same
manner as civil penalties are established,
imposed, collected and appealed under ORS
468.090 to 468.130, except that a penalty col-

lected under this section shall be deposited to the -
fund established in ORS 466.670. [Formeriy 459.995;

(3) and (4) enacted by 1985 ¢.733 §17; 1987 ¢.266 §1]

468.890 Civil penalties for damage to
wildlife resulting from contamination of
food or water supply. (1) Any person who has
care, custody or control of a hazardous waste ora
substance which would be a hazardous waste
except for the fact that it is not discarded, useless
or unwanted shall incur a civil penalty according
to the schedule set forth in subsection (2) of this
section for the destruction, due to contamination
of food or water supply by such waste or sub-
stance, of any of the wildlife referred to in subsec-
tion (2) of this section that are the property of the
state.

(2) The penalties referred to in subsection (1)
of this section shall be as follows:

(a) Each game mammal cther than mountain
sheep, mountain goat elk or silver gray squirrel,
$400.

(b) Each mountain sheep or mountain goat,
$3,500.

' {c) Each elk, $750.

(d) Each silver gray squirrel, $10.

{(e) Each game bird other than wild turkey,
$10.

{f) Each wild turkey, $50.

(g) Each game fish other than salmon or
steelhead trout, $5.

(h) Each salmon or steelhead trout, $125.

" (i) Each fur-bearing mammal other than bob-
cat or fisher, $50.

{j) Each bobeat or fisher, $350.

(k) Each specimen of any wildlife species
whose survival is specified by the wildlife laws or
the laws of the United States as threatened or
endangered, $500.

(L) Each specimen of any wildlife species
otherwise protected by the wildlife laws or the
laws of the United States, but not otherwise
referred to in this subsection, $25.

(3) The civil penalty imposed under. this
section shall be in addition to other penalties
prescribed by law. (1985 c.685 §2]

466.895 Civil penalties for violations
of underground storage tank regulations.
{1) Any person who violates any provision of
ORS 466.705 to 466.835 and 466.895, a.rule
adopted under ORS 466.705 to 466.835 and
466.895 or the terms or conditions of any order or
permit issued by the department under ORS
466.705 to 466,835 and 466.895 shall be subject to
a civil penalty not to exceed $10,000 per vmiamon
per day of violation.

(2) Each violation may be a separate and
distinct offense and in the case of a2 continuing
violation, each day’s continuance thereof may be
deemed a separate and distinct offense.

{3) The department may levy a civil penalty
up to $100 for each day a fee due and owing under
ORS 466.785 and 466.795 is unpaid. A penalty

- collected under this subsection shall be placed in

the State Treasury to the credit of an account of
the department.

(4) The civil penalties authorized under this
section shall be established, imposed, collected
and appealed in the same manner as ¢ivil penal-
ties are established, imposed, collected and
appealed under ORS 468.090 to 468.125 and
468,135 except that a penalty collected under this
section shall be deposited to the fund estabhshed
in ORS 466.790. {1987 c.539 §39]

466.900 Civil penalties for violation of
removal or remedial actions. (1) In addition
to any other penalty provided by law, any person
who violates a provision of ORS 466.540 to
466.580, or any rule or order entered or adopted
under ORS 466.540 to 466.590, shall incur a civil
penalty not to exceed $10,000 a day for each day
that such violation occurs or that failure to com-
ply continues.

{2) The civil penalty authorized by subsec-
tion (1) of this section shall be established,
imposed, collected and appealed in the same
manner as civil penalties are established,
imposed, collected and appealed under ORS
468.090 to 468.125, except that a penalty col-
lected under this section shall be deposited in the
Hazardous Substance Remedial Action Fund
established under ORS 466.520, if the penalty
pertains to a release at any facility. (1987 ¢.733 §23)

CRIMINAL PENALTIES

466.995 Criminal penalties. (1) Penal-
ties provided in this section are in addition to and
not in lieu of any other remedy specified in ORS

883
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4686.9956

459,005 to 459.105, 459.205 to 459.245, 459.255 to
459.285, 466.005 to 466.385 or 466.890.

(2) Violation of ORS 466.005 to 466.385 or
466.890 or of any rule or order entered or adopted
under those sections is punishable, upon convie-
tion, by a fine of not more thar $10,000 or by
imprisonment in the county jail for not more
than one year, or by both. Each day of violation
- shall be deemed a separate offense. ‘

(3) Violation of a provision of ORS 466.605
to 466.680 or of any rule or order entered or
adopted under ORS 466.605 to 466.680 is
punishable, upon conviction, by a fine of not
more than $10,000 or by imprisonment in the
county jail for not more than one year or both.
Each day of violation shail be considered a sepa-
rate offense,

(4) Any person who knowingly or inten-
tionally violates any provision of ORS 466.705 to

PUBLIC HEALTH AND SAFETY

466.835 and 466.895 or the rules adopted under
ORS 466.705 to 466.835 and 466.895 shall be
subject to a criminal penalty not to exceed
$10,000 or imprisonment for not more than one
year or both. Each day of violation shall be
deemed a separate offense. '

(8){a) Any person who knowingly or wilfully
violates any provision of ORS 466.540 to 466.590
or any rule or order adopted or issued under ORS
466.540 to 466.590 shall, upon conviction, be
subject to a criminal penalty not to exceed
$10,000 or imprisonment for not more than one
year, or both.

(b) Each day of violation shall be deemed a
separate offense. [Formerly 459.992; (3) enacted by 1985
©.733 §18; 1987 ¢.158 §93; subsection (4) enacted as 1987 ¢.539
§38; subsection (5) enscted as 1987 ¢.735 §24|
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486.995

PUBLIC HEALTH AND SAFETY

459.005 to 459,105, 459.205 to 459.245, 469.255 to
459,285, 466.005 to 466.385 or 466.890.

(2) Violation of ORS 466.005 to 466.385 or
466.890 or of any rule or order entered or adopted
under those sections is punishable, upon convic-
tion, by a fine of not more than $10,000 or by
imprisonment in the county jail for not more
than one year, or by both, Each day of violation
+ shall be deemed a separata offense. ,

{3) Violationt of a provision of ORS 466.605
to 466.880 or of any ruile or otder entered or
adopted under ORS 466.605 to 466.5680 1s
punishable, upon conviction, by a fine of not
more than 310,000 or by imprisonment in the
county jail for riot more than one year or both.
Each day of violation shall be considered a sepa-
rate offense.

(4) Any person who knowingly or inten-
tionally violates any provision of ORS 466.705 to

466.835 and 466.895 or the rules adopted under
ORS 466.705 to 466.835 and 466.895 shall be
subject to a criminal penalty not to exceed
310,000 or imprisonment for not more than one
year or both. Each day of violation shall be
deemed a separate offense.

(5)(a) Any person who knowingly or wilfully
violates any provision of ORS 466,540 to 466.590
or any rule or order adopted or issued under ORS
466.540 to 466.520 shall, upon conviction, be
subject to a criminal penalty not to exceed
$10,000 or imprisonment for not more than one
year, or both.

(b) Each day of violation shall be deemed a
separate offense. [Formerly 459.992; (3) eaacted by 1985
€. 733 §18; 1987 c.158 §93; subsection (4} enacted as 1987 ¢.539
§38; subsection (5) enacted as 1987 ¢.735 §24]
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Environmental Quality Commission
v 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

REQUEST FOR EQC ACTION

Meeting Date: March 3, 1989
Agenda Item: .0
Division: Regional Operations
Section: Enforcement

SUBJECT:

Department Enforcement Policy and civil Penalty Procedure:
Adoption of Proposed Chapter 340, Division 12.

PURPOSE:

Establish the Department's enforcement policy in rule form,
to assure consistent and fair enforcement of the
Commission's statutes, rules, permits and orders statewide
and to enhance predictability in penalty assessments.

ACTTON REQUESTED:

_____ Work Session Discussion

General Program Background
Program Strategy

Proposed Policy

Potential Rules

Other: (specify)

ARRN

Authorize Rulemaking Hearing

Proposed Rules (Draft) Attachment
Rulemaking Statements Attachment
Fiscal and Economic Impact Statement Attachment
Draft Public Notice Attachment
_x Adopt Rules

Proposed Rules (Final Recommendation) Attachment _A
Rulemaking Statements Attachment _I
Fiscal and Economic Impact Statement Attachment _B
Public Notice Attachment _C

DEQ-48




Meeting Date: March 3, 1989
Agenda Item: 30Q
Page 2

Issue Contested Case Decision/Order
Proposed Order Attachment

Other: (specify)

DESCRIPTION OF REQUESTED ACTION:

The proposed rules articulate the Department's enforcement
policy and clarifies when civil penalties may be issued and
in what amounts. Specifically, the proposed rules:

Establish the Department's enforcement policy in rule
form.

Describe the enforcement actions available to the
Department and how and when they will be used.

Establish classes of violations for each programs.
Classes are related to the seriousness of the
violation.

Establish a box matrix system for determining base
penalties. The box matrix relates the base penalty to
class of the violations and its magnitude or extent of
deviation from the regulatory mark.

Estaklish a formula related to mitigating and
aggravating factors mandated by ORS 468.130(2). The
formula is based on values assigned to the factors and
requires the Director to make specific findings in order
to assign a given value to a factor. The base penalty
and factor calculation determine the amount of a
penalty.

AUTHORITY/NEED FOR ACTION:

_X Reguired by Statute: ORS 468.090-468.140 Attachment _D
Enactment Date: 1979, 1987 '

___ Statutory Authority: Attachment _

_x Amendment of Existing Rule: CH 340, Div 12 Attachment _A

Implement Delegated Federal Program:
Attachment

Other: Attachment




Meeting Date: March 3, 1989
Agenda Item: &
Page 3

Time Constraints: (explain)

DEVETOPMENTAT, BACKGROUND:

__ Advisory Committee Report/Recommendation Attachment _
_X Hearing Officer's Report/Recommendations Attachment _E
_X Response to Testimony/Comments Attachment F
_X Prior EQC Agenda Items:
Agenda Item F, November 4, 1988 Attachment _G
__ Other Related Reports/Rules/Statutes:
Attachment _
__ Supplemental Background Information Attachment ___

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS:

In general, there is some disagreement that the proposed rules do
not go far enough toward achieving the Department's goals of
statewide enforcement consistency and penalty predictability. A
summary of key points of controversy as raised by the comments
follows. The comments and the Department's responses are
contained in Attachment F.

Definition of magnitude of the violation is too vague
(page F-2).

Broaden definition of prior viclation (page F-3).
Penalties are too low (page F-6).

Too many variables in determining the amount of the
penalty (page F-7).

Weight formula factors of prior violations and cause of
violation more heavily (page F-8).

Do not use cross facility or cross media violations as
prior violations (page F-8).

Limit the number of years the Department will go back in
counting prior violations (page ¥-8)..

Do not use prior violations occurring before
promulgation of rules for purposes of aggravating the
penalty (page F-8).

Eliminate consideration of economic condition
(page F-9).




Meeting Date: March 3, 1989
Agenda Item: -
Page 4

Determine economic condition independent of the penalty
determination formula (page F-9).

Do not subtract from a violator's penalty on the basis
of cooperativeness or unavoidable accident (page F-10).

PROGRAM CONSTIDERATIONS:

The classification system in the proposed rules prioritize
violations and allow the Department to focus on more serious
violations first. The proposed rules also take into account
the Environmental Protection Agency's enforcement response
and civil penalty policies within the constraints placed upon
the Department by Oregon law.

ALTERNATIVES CONSIDERED BY THE DEPARTMENT:

The Department outlined alternatives to the Commission in its
November 4, 1988, Request for Authorization to Conduct a
Public Hearing (Attachment G). The Commission chose to
proceed with the Department's recommended alternative to
hold a public hearing on the proposed rules. Commission
alternatives now include:

Adopt rules as originally proposed;
Adopt rules with proposed éhanges:

Do not adopt proposed rules and continue using current
system;

Incorporate proposed rules into the Clean Air Act State
Implementation Plan (SIP):

Do not incorporate the proposed rules into the
STP.

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE:

The Department recognizes that the issues raised through the
hearings process represent valid concerns and has attempted
to make the appropriate changes where possible. It is
believed that the proposed rules represent a reasonable
approach toward a consistent and predictable enforcement
policy. By implementation, areas needing refinement can be
identified and then appropriately revised by the Commission.
Therefore, the Department recommends the Commission adopt the
rules as revised.




Meeting Date: March 3, 1989
Agenda Item: @
Page 5

CONSISTENCY WITH STRATEGIC PIAN, AGENCY POLICY, TFEGISTATIVE
POLEICY:

The proposed rules were developed in response to a Commission
directive to incorporate the Department's enforcement policy
into its rules and are consistent with legislative
requirements set forth in ORS 468.090 through 468.140.

ISSUES FOR COMMISSTION TO RESOLVE:

The major issues to be resolved are identified under
"Regulated/Affected Community Constraints/Considerations”.

Other issues to be considered for the future are whether
there is a need to develop settlement standards and how
to address multiple violations under the proposed rules.
These issues will be reviewed with the Attorney
General's office.

INTENDED FOLLOWUP ACTIONS:

YCM

File approved rules with the Secretary of State's office.
Implement rules.
Study affects of rules.

Approved:

Section: ﬁ,)034 *{x« %Cl%gLLZLq
Kcplorni

+

lg&ﬁfﬁéﬁ

Report Prepared By: Yone C. McNally

Division

Director:

Phone: 229~5152

Date Prepared: February 16, 1989

EQCSTF3.3
February 16, 1989




ATTACHMENT A
CHAPTER 340, DIVISICN 12
ENFORCFMENT PROCEDURE AND CTVIT, PENATTTES
POLICY
340-12-026
{1) The dgoal of enforcement is to:
(a) Obtain and maintain compliance with the Department's statutes,

rules, permits and orders;
(b) __ {To} Protect the public health and the enviromment;

{c) {To} Deter future viclators and violations; and

{d) {To} Ensure an appropriate and consistent statewide enforcement

program.
(2) Except as provided by 340-12-040(3), the Department will endeavor by

conference, conciliation and persuasion to solicit compliance prior to

initiating and following issuance of any enforcement action.

(3) subject to subsection (2) of this section, the Department shall address
all documented vioclations in order of seriousness at the most appropriate

level of enforcement necessary to achieve {compliance} the goals set forth

in _subsection (1) of this section under the particular circumstances of each
violation.

{4) Violators who do not comply with initial enforcement action shall be
subiect to increasing levels of enforcement until compliance is achieved.
(Statutory Authority: ORS CH 468)

Ncte: A-1
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

DEFINTTTONS

340-12-030

Unless otherwise required by context, as used in this Division:
(1) "Commission" means the Ernwvironmental Quality Commission.

{(2) "Compliance" means meeting the requirements of the Commission's and

Department's statutes, rules, permits or orders.

[(2)]1(3) "Director" means the Director of the Department or the Director's
authorized deputies or officers.

[(3)](4) "Department" means the Department of Envirommental Quality.

{5) "Documented Violation" means any violation which the Department or
other govermment agency verifies through cbservation, investigation or data

collection.

(6) ___"Enforcement” means any documented action taken to address a violation,

{7) _"Flagrant" means any documented violation where the respondent had

actual knowledge of the law and had consciously set out to comit the

violation.

(8) “"Formal Enforcement" means an administrative action signed by the
Director or Regional Operations Administrator or authorized representatives
or deputies which is issued to a Respondent on the basis that a violation
has been documented, requires the Respondent to take specific action within
a specified time frame and states consequences for continued noncompliance

{may impose additional requirements.}

{(9) "Intentional, when used with respect to a result or to conduct

described by a statute, rule, permit, standard or order defining a
violation, means that a person acts with a conscious cbjective to cause the

result or to endage in the conduct so described.

Note: A2
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

(10) "Macgnitude of the Violation" means the extent of a violator's deviation

" from {a standard egtablished in} the Commission's and Department's statutes,

rules, standards, permits or orders, taking into account such factors as,

but not limited to, concentration, volume, duration, toxicity, or proximity
to human or environmental receptors. Deviations shall be catedorized as

major, moderate or minor. {follows:

(a) "Major" means a substantial deviation from the standard;

{b) "Moderate" moans an significant deviation from the standard;

(c) "Minor" means a slight deviation from the standard.}

[(4)1(11) "Order" means:
(a) Any action satisfying the definition given in ORS Chapter 183; or
(b) Any other action so designated in ORS Chapter 454, 459, 466, 467,
or 468.
[(5)](12) "Person" includes individuals, corporations, associations, firms,
partnerships, joint stock companies, public and municipal corporations,
political subdivisions, the state and any agencies thereof, and the Federal
Government and any agencies thereof.

{13) "Prior Viclation" means any violation established bv payment of a civil

penalty, by an order of default, or a stipulated or final order of the

Commission {for which a person was afforded the opportunity to contest

pursuant to ORS 183.310 through 183.550}.
[(6)](14) "Respondent" means the person to [against] whom a formal

enforcement action is issued {civil penalty is assessed] {, or a Notice of

Violaticn or an Order is issued}.

(15) "Risk of Harm" means the level of risk created by the likelihood of

exposure, either individual or cumilative, or the actual damage, either

Note: A-3
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

individual or cumilative, caused by a violation to public health or the

envirorment. Risk of harm shall be categorized as major, moderate or minor

{separated into three levels:

(a) "Major" means a violation which poses a major risk of adverse
affect on or likelihood of exposure to public health or- the environment;

(b)  "Moderate" means a violation which poses a moderate risk of

adverse affect on or likelihood of exposure to public health or the

environment;

(c) "Minor" means a violation which poses a minor risk of adverse
affect on or likelihood of exposure to public health or the environment}.
(16) "Systematic" means any documented violation which occurs on a regular

basis.

[{(7)](17) "Violation" means a transgression of any statute, rule,

[standard, ] order, license, permit, [compliance schedule,] or any part

thereof and includes both acts and omissions. Violations shall be

categorized as follows:

(a)  "Class One or I" means any violation which poses a major risk of

harm to public health or the enviromment, or vicolation of any compliance

gchedule contained in a Department permit or a Department or Commission
order;

(b) "Class Two or II" means any violation which poses a moderate risk
of harm to public health or the environment:
(c) "Class Three or ITT" means any violation which poses a minor risk

of harm to public health or the enviromment.

(Statutory Authority: ORS CH 468)

Note: A-4
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A
CONSOLIDATICN OF PROCEEDINGS
340-12-035
Notwithstanding that each and every violation is a separate and distinct
offense, and in cases of continuing violation, each day's continuance is a
separate and distinct violation, proceedings for the assessment of multiple
civil penalties for multiple viclations may be consolidated into a single
proceeding.

(Statutory Authority: ORS CH 468)

NOTICE OF VIOLATION
340-12-040
(1) Except as provided in subsection (3) of this section, prior to the
assessment of any civil penalty the Department shall serve a Notice of
Violation upon the respondent. Service shall be in accordance with rule
340-11-097.
(2) A Notice of Viclation shall be in writing, specify the violation and
state that the Department will assess a civil penalty if the viclation
continues or occurs after five days following receipt of the notice.
(3) (a) A Notice of Violation shall not be required where the respondent
has otherwise received actual notice of the violation not less than five
days prior to the viclation for which a penalty is assessed.

(b) No advanced notice, written or actual, shall be reguired under
subsections (1) and (2) of this section if:

(&) The act or omission constituting the violation is

intentional;

Note: A-5H
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

(B} The violation consists of disposing of solid waste or sewage
at an unauthorized disposal site;

(C) The viclation consists of constructing a sewage disposal
system without the Department's permit;

(D) The water pollution, air pollution, or air contamination
source would normally not be in existence for five days;

(E) The water pollution, air pollution, or air contamination
source might leave or be removed from the jurisdiction of the Department;

(F) The penalty to be imposed is for a violation of ORS 466.005

to 466.385 relating to the management and disposal of hazardous waste or

polychlorinated biphenyls, or rules adopted or orders or permits issued

pursuant thereto.; or

(G) The penalty to be imposed is for a violation of ORS
463.893(8) relating to the control of asbestos fiber releases into the
emfironment , or rules adopted thereunder.

(Statutory Authority: ORS CH 459, 466 & 468)

ENFORCEMENT ACTTONS
340-12-041
(1) Notice of Noncompliance. An enforcement action which:
(a) Informs a person of the existence of a violation, the actions

recuired to resolve the violations and the consequences of continued

noncompliance. The notice may specify a time by which compliance is to be

achieved and that the need for formal enforcement action will be evaluated;

(b)Y Shall be issued under the direction of the appropriate

Regional Manager, or Section Manager or authorized representative;
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(c)___Shall be issued for, but is not limited to, all classes of

documented violations.

{(d) Satisfies the requirements of CAR 340-12-026(2)}

{2) Notice of Violation and Intent to Assess a Civil Penalty. A

formal enforcement action which:

(a) Is issued pursuant to OAR 340~12-040;

(b)Y May include a time schedule by which compliance is to be

achieved;

(c) shall be issued by the Regional Operations Administrator;

(d)__shall be issued for, but is not limited to, the first
occurrence of a documented Class One violation which is not excepted under
OAR 340-12-040(3) (b) , or the repeated or continuing occurrence of documented
Class Two or Three violations where a Notice of Noncompliance has failed.

{(e) Satisfies the requirements of OAR 340-12-026(2)}

(3) Notice of Violation and Compliance Order. A formal enforcement

action which:

(a)__TIs issued pursuant to ORS 466.190 for violations related to
the management and disposal of hazardous waste;

(b) Includes a time schedule by which compliance is to be
achieved; l
{(¢)__Shall ke issued by the Director;

(d) May be issued for, but is not limited to, all classes of

documented violations related to hazardous waste which require more than

sixty (60) days after the notice to correct.

(4) Notice of Civil Penalty Assessment. A formal enforcement action
which:
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(a)  TIs issued pursuant to ORS 468.135, and OAR 340-12-042 and
340-12-045;

(b Shall be issued bv the Director;

{(c) Mav be issued for, but is not limited to, the occurrence of

any Class of documented violation excepted by OAR 340-12-040(3), for any
class of repeated or continuing {Class One, Two or Three} documented

violations or where a perscn has failed to comply with a Notice of

Violation and Intent to Assess a Civil Penalty or Order.

{5) Enforcement Order. A formal enforcement action which:

{a) TIs issued pursuant to ORS Chapters 183, 454, 459, 466, 467

or 468;

{t) May be in the form of a Commission or Department Order, or a
Stipulated Final Order;

(A)__Comission Orders shall be issued by the Commission, or

the Director on behalf of the Commission;

(B Department Orders shall be issued by the Director;

(C)} stipulated Final Orders:

(i) May be negotiated between the Department and the
subject party;

(ii) Shall be signed by the Director on behalf of the

Department and the authorized representative of the
subject party; and

(1ii) shall be approved by the Comission or by the

Director on behalf of the Commission.
{(c) May be issued for, bui:: is not limited to, Class One or Two
violations.
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(6) The formal enforcement actions described in subsection (1) throudgh

(5) of this section in no way limit the Department or Commissicn from

seeking legal or equitable remedies in the proper court as provided by ORS

Chapters 454, 459, 466, 467 and 468.

(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468)

CTVIT, PENATTY SCHEDUTE MATRICES
340-12-042

In addition to any liability, duty, or other penalty provided by law, the

Director may assess a civil penalty for any violation pertaining to the
Comnission's or Department's statutes, requlations, permits or orders by

service of a written notice of assessment of civil penalty upon the
respondent. The amount of any civil penalty éhall be determined throudgh the

use of the following matrices in conjunction with the formula contained in

OAR 340-12-045:
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Q)
$10,000 Matrix

< Magnitude of Violation
C Major Moderate Minor
1
a
s || Class $5,000 $2,500 $1, 000
s I .
of
v
i || class $2,000 $1,000 $500
0 IT
1
a
t | class $500 $250 $100
i ITT
[®]
n

No civil penalty issued by the Director pursuant to this matrix shall be

less than fifty dollars ($50) or more than ten thousand dollars ($10,000)

for each day of each violation. This matrix shall apply to the following
types of violations:

(a) Any violatjon related to air quality statutes, rules, permits
or orders, except for residential open burning and field burning;

(b) Any violation related to of ORS 468.875 to 468.899 relating

to asbestos abatement projects:
(¢) __water quality statutes, rulesg, permits or orders, except for

violations of ORS 164.785(1) relating to the placement of offensive

substances into waters of the state;

(d) Any violation related to underground storage tanks statutes,

rules, permits or orders, except for failure to pay a fee due and owing
under ORS 466.785 and 466.795;
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{(e) __Any violation related to hazardous waste management statutes,

rules, permits or orders, except for violations of ORS 466.890 related to
damage to wildlife;

(f) Any violation related to oil and hazardous material spill and

release statutes, rules and orders, except for negligent or intentional oil
spills;

{q) Any violation related to polvchlorinated biphenyls

management and disposal statutes: and

{h) Anvy violation ORS 466.540 to 466.590 related to remedial

action statutes, rules, agresments or orders.

(2) _ Persons causing oil spills through an intentional or neqligent

act shall incur a civil alty of not less then one hundred dollars ($100

or more than twenty thousand dollars {$20,000). The amount of the penalty

shall be determined by doubling the values contained in the matrix in

subsection (a) of this rule in conjunction with the formula contained in

340-12-045,
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3)
$500 Matrix

< Magnitude of Violation
c Major Moderate Minor
1
a
s | Class $400 $300 $200
s I
of
V
i || Class $300 $200 $100
o] IT
1
a
t | Class $200 $100 $50
i I1T
o
n

No civil penalty issued by the Director pursuant to this matrix shall be

less than fifty dollars ($50) or more than five hundred dollars ($500) for

each day of each violation. This matrix shall apply to the following tvpes
of violations:

(a) Any violation related to residential open burning;

(b) Any violation related to noise control statutes, rules,

pemits and orders;

{(c) Any viclation related to on-site sewage disposal statutes,

rules, permitg, licenses and orders;

(d) Any violation related to solid waste statutes, rules, permits

and orders; and

(e} Any violation related to waste tire statutes, rules, permits

and corders;
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(f) Any violation of ORS 164.785 relating to the placement of

offenzsive substances into the waters of the state or on to land.

(Statutory Authority: ORS Ch. 454, 459, 466, 467 & 468)

CIVII, PENAITY DETERMINATION PROCEDURE [Aggravating and Mitigating Factors]

340-12-045

(1)  When determining the amount.of civil penalty to be assessed for

any violation, the Director shall apply the following procedures:

(a) Determine the class of viclation and the magnitude of each

violation;

(b)Y Choose the appropriate base penalty established by the

matrices of 340-12-042 based upon the above finding;
(c) Starting with the base penalty (BP), determine the amount of

penalty throuch application of the formula BP + [(L1 x BRI (P+ H+ E + O +

R + C}] where:

() "p" is whether the respondent has any prior violations
of statutes, rules, orders and permits pertaining to environmental cuality
or pollution control. The values for "P" and the finding which supports

each are as follows:

(1) 0 if no prior violations or insufficient

information on which to base a finding;

(ii) 1 if the prior violation ig an unrelated Class
Three;

(iii) 2 if the prior violation(s) is an unrelated Class

Two, two unrelated Class Threes or an identical Class
Three;
Note: A=-13
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(iv) 3 if the prior violation(s) is an unrelated Class
One, three unrelated Class Threes or two identical Class

Threes:

(v) 4 if the prior violations are two unrelated Class

Twos, four unrelated Class Threes, an identical Class

Two or three identical Class Threes:

(vi) 5 if the prior violations are five unrelated Class

Threeg or four identical Class Threes;

(vii) 6 if the prior violations are two_or more

unrelated Class Ones, three or more unrelated Class

Twos, six or more unrelated Class Threes, an identical

Clags Cne, two identical Class Twos or five identical

Class Threes;

(viii) 8 if the prior violations are two or more

identical Class Ones, three or more identical Class

Twos, or six or more identical Class Threes.

(B} "H" is past historv of the respondent taking all

feasible steps or procedures necessary or appropriate to correct any prior
violations. The values for "H" and the finding which supports each are as

follows:

(i) -2 if violator took all feasible steps to correct

any violation;

(ii) 0 if there is no prior historvy or insufficient

information on which to base a finding;

(iii) 1 if violator took some, but not all, feasible

steps to correct a Class Two or Three violation;
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(iv) 2 if violator tock some, but not all, feasible

steps to correct a Class One violation;

(vi 3 no action to correct prior violations.

(C) "E" is the economic corndition of the respondent. The

values for "E" and the finding with supports each are as follows:
(i) =4 {-2} if economic condition is poor {or the

respondent gained no economic benefit through

noncompliance};

(ii) 0 if there is insufficient information on which to

base a finding or the respondent gained no economic

condition through noncompliance;

{iii) 2 if {economic condition is good_or} the

regpondent gained a minor to moderate economic benefit

through noncompliance;

(iv} 4 if the respondent gained a significant economic

benefit through noncompliance.

(DY "O" is whether the viclation was a single occurrence or

was repeated or continucus during the peried resulting in the civil penalty

assessment. The values for "O" and the finding which supports each are as

follows:
(1) 0 if single occurrence:

(ii) 2 if repeated or continuous.
(E) "R" ig whether the violation resulted from an

unavoidable accident, or a negligent or intentional act of the respondent.
The values for "R" and the finding which supports each are as follows:

(1) =2 if unavoidable accident;
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(ii) 0 if insufficient information to make any other
finding;

(iii) 2 (1) if negligent;

(iv) 4 {3} if grossly negligent;

(v) 6 {4} if intentional;

(vi) 10 {6} if flacrant.

(FYy Y¢" is the violator's cooperativeness in correcting the

violation. The values for "C" and the finding which supports each are as

follows:
(1) =2 if violator is cooperative;
(ii) 0 if violator is neither cocperative nor

uncooperative or there is insufficient information on

which to base a finding;

(iii) 2 if violator is uncooperative.

[(1) In establishing the amount of a civil penalty to be assessed, the
Director may consider the following factor:

(a) Whether the respondent has committed any prior violation, of
statutes, rules, orders or permits pertaining to environmental cquality or
pollution control regardless of whether or not any administrative, civil,
or criminal proceeding was commenced therefore;

(b) The past history of the respondent in taking all feasible steps or
procedures necessary or appropriate to correct any violation;

(¢) The economic and financial conditions of the respondent;

(d) The gravity and magnitude of the violation;

(e) VWhether the violation was repeated or continuous;
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(f) Whether a cause of the violation was an unavoidable accident, or
negligence, or an intentional act of the respondent;
(g) The respondent's cooperativeness and efforts to correct the
violation for which the penalty is to be assessed; or
(h) 2Any relevant rule of the commission.]

(2) In addition to the factors listed in subsection (1) of this rule,

the Director may consider any other relevant rule of the Comission and

shall state the affect the consideration had on the penalty. [imposing a

penalty subsequent to a hearing,] On review, the Commission shall consider

the factors contained in subsection (1) of this rule and any other relevant
rule of the Commission [(a) through (h)].

[(3) Unless the issue is raised in resporndent's answer to the written
notice of assessment of civil penalty, the Comission may presume that the
economic and financial conditions of respondent would allow imposition of
the penalty assessed by the Director. At the hearing, the burden of proof
and the burden of coming forward with evidence regarding the respondent's
economic and financial condition shall be upon the respondent. ]

(Statutory Authority: ORS CH 468)

WRITTEN NOTICE OF ASSESSMENT OF CIVIL PENAITY; WHEN PENAITY PAYABLE

- 340-12-046

(1) A civil penalty shall be due and payable when the respondent is
served a written notice of assessment of civil penalty signed by the
Director. Service shall be in accordance with rule 340-11-097.

(2) The written notice of assessment of civil penalty shall
substantially follow the form prescribed by rule 340-11-098 for a notice of
Note: | A-17
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opportunity for a hearing in a contested case, and shall state the amount of
the penalty or penalties assessed.
(3) The rules prescribing procedure in contested case proceedings
contained in Division 11 shall apply thereafter.

(Statutory Authority: ORS CH 468)

COMPROMISE OR SETTLEMENT OF CIVIL PENALTY BY DIRECTIOR

340-12-047

Any time subsequent to service of the written notice of assessment of civil
penalty, the Director is authorized to seek to compromise or settle any
unpaid civil penalty which the Director deems appropriate. Any compromise
or settlement executed by the Director shall not be final until approved by
the Commission.

(Statutory Authority: ORS CH 468)

STTPULATED PENATTTES

340-12-048

Nothing in OAR Chapter 340 Division 12 shall affect the ability of the

Commission or Director to include stipulated penalties in a Stipulated Final

Order or any agrecment issued under ORS 466.570 or 466.577, of up to $10,000

per_day for each viclation of such orders or agreements issued pursuant to

ORS Chapters 466_or 468, or of up to $500 per day for each violation of such
orders or agreements issued pursuant to ORS Chapters 454, 459 or 467.

(Statutory Authority: ORS CH 454, 459, 466, 467 & 468)
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ATR QUALITY CIASSIFICATION OF VIOIATTONS [Air Quality Schedule of Civil
Penalties]
340-12-050

Violations pertaining to air quality shall be classified as follows:

(1) Class One:

(a) Fxceeding an allowable emission level such that an ambient
air quality standard is {potentially} exceeded.

(b) Exceeding an allowable emission level such that emissions of
potentially dangerous amounts of a toxic or otherwise hazardous substance

are emitted.

(c) Causing emissicns that are potentially a hazard to public

safety;

(d) Failure to comply with Emergency Action Plans or allgwing

excessive emissions during emergency episodes:

(e) Constructing or operating a source without an Air Contaminant
Discharge Permit;

(f} Modifying a source with an Air Contaminant Discharge Permit
without first notifying and receiving approval from the Department;

(q) Violation of a compliance schedule in a permit;

(h) Violation of a work practice recuirement which results in or

creates the likelihood for public exposure to asbestos or release of

asbestos into the environment;

(1) Storage of friable asbestos material or asbestos-containing

waste material from an asbestos abatement proiect which results in or

creates the likelihood for public exposure to asbestos or release of

asbestos into the environment;
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(j) Visible emissions of asbestos during an asbestos abatement

project or during collection, processing, packaging, transportation, or

disposal of asbestos—containing waste material;

(k) Violation of a disposal requirement for asbestos-containing
waste material which results in or creates the likelihood of exposure to

asbestos or release of asbestos into the environment;

(1) Advertising to sell, offering to sell or selling an

uncertified wood stove;

{m} Tllegal open burning of materials prohibited by OAR 340-23-

042(2) ;
(ny Violation of a Commission or Department Order;

(0)__Any other violation related to air quality which poses a

major risk to public health or the enviromment.

(2) Class Two:

(a) Allowing discharges of a magnitude that, though not actually

likely to cause an ambient air violation, may have endangered citizens;

(b)Y  Exceeding emission limitations in permits or air quality

rules;
(c) __FExceeding opacity limitations in permits or air guality
rules;

(d} Violating standards for fugitive dust, varticulate

deposition, or odors in permits or air guality rules;

e) Illegal o burni other than field burni not

otherwise classified;

(f) Tlleqgal residential open burning;
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{g) Failure to report upset or breakdown of air pollution control

edquipment ;
(h) Violation of a work practice requirement for asbestos

abatement projects which are not likely to result in public exposure to

ashestos or release of asbestos into the envirormment:

(1) _TImproper storade of friable asbestos material or asbestos—
containing waste material fraom an asbestos abatement project which is not

likely to result in public exposure to asbestos or release of asbestos into

the environmment;

(1) Violation of a disposal requirement for asbestos-containing
waste material which is not likely to result in public exposure to asbestos

or release of ashbestos to the envirorment;

(k) Conduct of an asbestos abatement project by a contractor not

licensed as an asbestos abatement contractor;

(1) Failure to provide notification of an asbestos abatement
project:
(m) Failure to display permanent labels on a certified woodstove;

{n} Anv alteration of a certified woodstove permanent label;

(0} Any other violation related to air guality which poses a
moderate risk of harm to public health or the envirorment.

. (3) Class Three:

(a) Failure to file a Notice of Construction or permit

application;

(b) Failure to report as a condition of a compliance order or
permit;
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(c)___Any violation of a hardship permit for cpen burning of yard

debris;

(d) _Improper notification of an asbestos abatement project;

{e) TFailure to comply with asbestos abatement certification,

licensing, certification, or accreditation requirements not elsewhere

classified;
(f) Failure to display a temporary label on a certified wood
stove;

(d) Failure to notify Department of an emission limit vieolation
on a timely basis;

(h) Failure to gubmit annual or monthly reports reguired by rule
or permit;

(i) Any other violation related to air cuality which poses a

minor risk of harm to public health or the environment.
[In addition to any liability, duty, or other penalty provided by law, the

Director, or the director of a regional air guality control authority, may
assess a c¢ivil penalty for any viclation pertaining to air quality by
service of a written notice of assessment of civil penalty upon the
respondent. The amount of such civil penalty shall be determined consistent
with the following schedule:

{1) Not less than one hundred dollars ($100) nor more than ten
thousand dollars ($10,000) for viclation of an order of the Commission,
Department, or regional air quality control authority.

(2) Not less than fifty dollars ($50) nor more than ten thousand

dollars ($10,000) for:
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(a) Violating any condition of any Air Contaminant Discharge
Penﬁit, Hardship Permit, Ietter Permit, Indirect Socurce Permit, or variance;

(b) Any violation which causes, contributes to, or threatens the
emission of any air contaminant into the outdcor atmosphere;

(c) Operating any air contaminant source without first obtaining
an Air Contaminant Discharge Permit; or

(d) Any unauthorized open burning; or

(e} Any violation of the asbestos abatement project statutes ORS
468.875 to 468.899 or rules adopted or orders issued pursuant thereto
pertaining to asbestos abatement.

(3) Not less than twenty-five dollars ($25) nor more than ten thousand

dollars ($10,000) for any other violation.]

(Statutory Authority: ORS CH 468)

NOISE CONTROL CIASSIFICATION OF VICIATTIONS [Noise Control Schedule of Civil

Penalties]
340-12-052
Violations pertaining to noise control shall be classified as follows:
(1) Class One:
{(a) Ongoing, daily violations that exceed daytime or night
time anbient standards by ten (10) decibels or more;
(b) Frequent, but not ongoing, violations of nighttime or

daytime ambient standards by ten (10) decibels or more;)

(a) Violations that exceed daytime or night time ambient
standards by ten (10) decibels or more;
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{b) Exceeding the ambient degradation rule by five (5)

decibels or more;

(c) Significant noise emission standards violations of

either duration or magnitude due to sources or activities not likelv to

remain at the site of the vieclation;

(s)) Any vioclation of a Commission or Department order or

variances: or

(f) {(Any other violation which poses a substantial risk of

creating a serious violation of the Department's noise standards} Any cther

violation related to noise control which poses a major risk of harm to

public health or the environment.

(2) Class Two:

{a) Violations of ambient standards that are not subiject to

the Class One category and generally exceeding the standards by three (3)

decibels or more:

(b} Violations of emission standards and other requiatory

requirements;

(c) {Any other viclation which poses a risk of creating a
moderate violation of the Department's noise standards) Any other violation
related to noise control which poses a moderate risk of harm to public

health or the environment.

(3) Class Three:
(a) Activities that threaten or potentially threaten to

violate rules and standards;

(b) Failure to meet administrative requirements that have

no direct impact on the public health, welfare, or environment;
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(c) Single viclations of noise standards that are not likely
to be repeated;
(d) _{Any other violation of the ambient noise standards not

within the Clagss One or Two categories} 2Any other violation of related to

noise control which poses a minor risk of harm to public health or the

environment.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to noise
control by service of a written notice of assessment of civil penalty upon
the respondent. The amount of such civil penalty shall be determined
consistent with the following schedule:

(1) Not less than one hurdred dollars ($100) nor more than five
hundred dollar ($500) for violation of an order of the Comission or
Department.

(2) Not less than fifty dollar ($50) nor more than five hundred
dollars ($500) for any violation which causes, substantially contributes to,
or will probably cause:

(a) The emission of noise in excess of levels established by the
Commission for any category of noise emission source; or

(b) Ambient noise at any type of noise sensitive real property to
exceed the levels established therefor by the Commission.

(3) Not less than twenty-five dollars ($25) nor more than five hundred
dollars ($500) for any other viclation.]

(Statutory Authority: ORS CH 467 & 468)
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WATER QUALTTY CTASSTFICATION OF VIOIATIONS [Water Pollution Schedule of
Civil Penalties]
340-12-055

Violations pertaining to water quality shall be classified as follows:

(1) Class One:

(a) Any violation of a Commission or Department Order;
(b} _Any intentional unauthorized discharge{or negligent oil

spill};

(c} Any negligent spill which poses a major risk or harm to
public .health or_the enviromment;

(d) Any waste discharge permit limitation viclation which
poses a major risk of harm to public health or the environment;

(e} Any {unpermitted} discharge of waste to surface waters
without first obtaining a National Pollutant Discharge Elimination System

Permit;

() Any failure to immediately notify of spill or upset

condition which results in an unpermitted discharge to public waters;

(q) Any violation of a compliance schedule in a permit:

(h) Any other violation related to water quality which poses

a major risk of harm to public health or the envirorment.

(2) _Class Two:

(a)  Any waste discharge permit limitation violation which

poses a moderate risk of harm to public health or the environment;

(b)Y Any cperation of a disposal system without first

obtaining a Water Pollution Control Facility Permit;
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(c) _Any failure to submit a report or plan as required by
pemit or license;

(d) 2Any other violation related to water quality which poses
a moderate risk of harm to public health or the environment.

(3) Class Three:

(a) Any failure to submit a discharge monitoring report
(DMR) on time;

(b) _Any failure to submit a completed DMR;

(c) Any violation of a waste discharge permit limitation

which poses a minor risk of harm to public health or the enviromment;

(d) aAny other violation related to water quality which poses

a minor risk of harm to public health or the envircrment.

{In addition to any liability, duty, or cother penalty provided by law, the
Director may assess a civil penalty for any violation relating to water
pollution by service of written notice of assessment of civil penalty upon
the respondent. The amount of such civil penalty shall be determined
consistent with the following schedule:

(1) Not less than one hundred dollars ($100) nor more than ten
thousand dollars ($10,000) for any violation of an order of the Comission
or Department.

(2) Not less than fifty dollars ($50) nor more than ten thousand
dollars ($10,000) for:

(a) Violating any condition of any Natiocnal Pollutant Discharge
Elimination System (NPDES) Permit or Water Pollution Control Facilities

(WPCF) Permit;
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(b). Any violation which causes, contributes to, or threatens the
discharge of a waste into any waters of the state or causes pollution _of any
waters of the state; or

(c) Any discharge of waste water or operation of a disposal
system without first obtaining a National Pollutant Discharge Elimination
System (NPDES) Permit or Water Pollution Control Facilities (WPCF) Permit.

(3) Not less than five hundred dollars ($500) nor more than ten
thousand dollars k$10,000) for failing to immediately clean up an cil spill.

(4) Not less than twenty-five dellars ($25) nor more than ten thousand
dollars ($10,000} for any other violation.

(5) (a) Im addition to any penalty which may be assessed pursuant to
sections (1) through (4) of this rule, any person who intentionally causes
. or permits the discharge of oil into the waters of the state shall incur a
civil penalty of not less than one thousand dollars ($1,000) nor more than
twenty thousand dollars ($20,000) for each violation.

(b) In addition to any penalty which may be assessed pursuant to
sections (1) through (4) of this rule, any person who negligently causes or
permits the discharge of oil into the waters of the state shall incur a
civil penalty of not less than five hundred dollars ($500) nor more than
twenty thousand dellars ($20,000) for each viclation.]

(Statutory Authority: ORS CH 468)
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ON-SITE SEWAGE DISPOSAL CIASSTFICATTON OF VIOTATIONS [On-Site Sewage

Disposal Systems Schedule of Civil Penalties]
340-12-060

Viglations pertaining to On-Site Sewage Disposal shall be classified as

follows:

(1) Class One:

{a) Performing, advertising or representing one's self as

being in the business of performing sewadge disposal services without first

cbtaining and maintaining a current sewage disposal service license from the

Department, except as provided by statute or rule;
(b).__Installing or causing to be installed an on-site sewage

disposal system or any part thereof, without first cbtaining a permit from

the Adent;

(c) Disposing of septic tank, holding tank, chemical toilet,
privy or other treatment facility contents in a manner or location not
authorized by the Department;

(d) TInstalling or causing to be installed a nonwater-carried

waste disposal facility without first obtaining written approval from the

Agent therefor;

e rating or using an on-site sewage disposal gystem
which is failing by dischargirng sewage or effluent onto the ground surface

or into surface public waters;

(f) Failing to connect all plumbing fixtures from which
sewage is or may be discharged to a Department approved system:

(a) Any violation of a Commission or Department order;
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(h) Any other violation related to on-site sewage disposal
which poses a major risk of harm to public health, welfare, safety or the

environment.

{2) Class Two:

(a) Installing or causing to be installed an on-site sewage

disposal system, or any part thereof, which fails to meet the requirements

for satisfactory completion within thirty (30) days after written

notification or posting of a Correction Notice at the site;

(b)  Operating or usirkf a nonwater—carried waste disposal

facility without first cbtaining a letter of authorization from the Agent

therefore;

(¢)__Operating or using a newly constructed, altered or

repaired on-site sewage disposal system, or part thereof, without first

obtaining a Certificate of Satisfactory Compietion from the Adent, except as
provided by statute or rule;

(d) As a licensed sewage disposal service worker, provides

any sewade disposal service in violation of the rules of the Commission;

(e) Failing to obtain an authorization notice from the agent

prior to affecting change to a dwelling or commercial facility that results

in the potential increase in the projected peak sewage flow from the

dwelling or comnercial facility in excess of the sewage disposal systems

peak design flow.

(f) Any other violation related to on-site sewage disposal
which poses a moderate risk of harm to public health, welfare, safety or the

environment.
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(3) Class Three:

(a) In situations where the sewage disposal system design

flow_is not exceeded, placing an existing system into service, or changing
the dwelling or type of comercial facility, without first obtaining an
authorization notice from the agent, except as otherwise provided by rule or
statute;

(b)  Any other violation related to on-site sewage disposal

which poses a minor risk of harm to public health, welfare, safety or the

environment.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to on-site
sewage disposal activities by service of a written notice of assessment of
civil penalty upon the respondent. The amount of such civil penalty shall
be determined consistent with the following schedule:

(1) Not less than one hundred dollars ($100) nor more than five
hundred dollars ($500) upon any person who:

(a) Violates an order of the Commission;

(b} Performs, or advertises or represents one's self as being in
the business of performing, sewage disposal services, without cobtaining and
maintaining a current license form the Department, except as provided by
statute or rule;

(c) Installs or causes to be installed an on-site sewage disposal
system or any part thereof, without first obtaining a permit from the Agent;

(d) Fails to obtain a permit from the Agent within three days

after beginming emergency repairs on an on-site sewage disposal system.
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(e) Disposes of septic tank, holding tank, chemical toilet,
privy or other treatment facility sludges in a manner or location not
authorized by the Department;

(f) Comnects or recomnects the sewage plumbing form any dwelling
or conmercial facility to an existing system without first cbtaining an
Authorization Notice from the Agent;

(g) Installs or causes to be installed a nonwater—carried waste
disposal facility without first cbtaining written approval from the Agent
therefor;

(h) Operates or uses an on-site sewage disposal system which is
failing by discharging sewage or septic tank effluent onto the ground
surface or into surface public waters; or

(1) As a licensed sewage disposal service worker, performs any
sewage disposal service work in violation of the rules of the Department.

(2) Not less than twenty-five dollars ($25) nor more than five hundred
dollars ($500) upon any person who:

(a) Installs or causes to be installed an ocn-site sewage disposal
system, or any part thereof, which fails to meet the requirements for
satisfactory completion within thirty (30) days after written notification
or posting of a Correction Notice at the site;

(b) Operates or uses a nonwater-carried waste disposal facility
without first obtaining a letter of authorization from the Agent therefore;

(c) Operates or uses a newly constructed, altered or repaired on-
site sewage disposal system, or part thereof, without first cbtaining a
Certificate of Satisfactory Completion from the Agent, except as provided by
statute or rule;
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(d) Fails to connect all plunbing fixtures from which sewage is
or may be discharged to a Department approved system; or
(e) Comnits any other violation pertaining to on-site sewage
disposal systems. ]

(Statutory Authority: ORS CH 468)

SOLID WASTE MANAGEMENT CIASSTFICATION OF VIOIATIONS [Solid Waste Management

Schedule of Civil Penalties]

340-12-065

Violations pertaining to the management and disposal of sclid waste shall be

classified as follows:

(1) Class One:

(a) _Establishing, expanding, maintaining or operating a

disposal site without first obtaining a permit;

{bY Anv violation of the freeboard limit or actual overflow

of a sewade sludge or leachate lagoon;

{c) Anvy violation of the landfill methane gas concentration

standards;

(d) Any impairment of the beneficial use(s) of an aguifer
beyond the solid waste boundary or an alternative boundary specified by the
Department ;

(e) Any deviation from the approved facility plans which
results in a potential or actual safety hazard, public health hazard or

damage to the envirorment:

(f} Any failure to properly maintain gas or leachate control

facilitieg:
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(q)  Any failure to comply with the requirements for

immediate and final cover;
(h) Viclation of a Comission or Department Order;

(1) Any other viclation related to the management and

disposa1 of solid waste which poses a major risk to public health or the

ernvironment.

(2) Class Two:

(a) Any failure to comply with the required cover schedule;

(b  Anv failure to comply with working face size limits;

(¢) Any failure to adequately control access:

() Any failure to adequately control surface water

drainage;

(e) Any failure to adequatelv protect and maintain
monitoring wells;

(f) Any failure to properly collect and analyze required

water or gas samples;

(g)  Any failure to comply with a compliance schedule

contained in a solid waste disposal closure permit;

(h) Any other violation related to the management and
disposal of solid waste which poses a moderate risk of harm to public health

or the envircrment.

(3) Class Three:

(a) Any failure to submit self-monitoring reports in a

timely manner;

(b) Any failure to submit a permit renewal application in a

timely manner;
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(c) Any failure to submit required permit fees in a timely

manner ;

(d) Any failure to post required signs or failure to post

adeguate signs:

(e) Any failure to adequately control litter;

(£)  Any failure to comply with recycling requirements:

{g) __Any other viclation related to the management and

disposal of solid waste which poses a minor risk of harm to public health or

the environment.

[In addition to any liability, duty or other penalty provided by law, the
Directbr may assess a civil penalty for any violation pertaining to solid
waste management by service of a written notice of assessment of civil
penalty upon the respondent. The amount of such civil penalty shall be
determined consistent with the following schedule:

(1) Not less than one hundred dollars ($100) nor more than five
hundred dollars ($500)} for violation of an order of the Commission or
Department.

(2) Not less than fifty dollars ($50) nor more than five hundred
dollars ($500) for:

(a) Disposing of4 solid waste at an unauthorized site;

(b) Establishing, operating or maintaining a solid waste disposal
site without first obtaining a Solid Waste Disposal Permit:

(c) Violating any condition of any Solid Waste Disposal Permit or
variance;

(d) Disposing of waste tires at an unauthorized site; or
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(e) Establishing, coperating or maintaining a waste tire storage
site without first cbtaining a Waste Tire Storage Permit.
(3) Not less than twenty-five ($25) nor more than five hundred dellars
($500) for any other violation. ]

(Statutory Authority: ORS CH 459)

WASTE TTRE MANAGEMENT CTASSTFTCATION OF VIOTATTONS

340-12-066

Violations pertaining to the storage, transportation and management of waste
tires shall be classified as follows:

(1) Class One:

(a) FEstablishing, expanding or operating a waste tire storage
site without first cbtaining a permit;

b) Dispos of waste tires at an unauthorized site;

(c) Any violation of the compliance schedule or fire safety
requirements of a waste tire storage site permit:

(d) Performing, or advertising or representing one's self as

being in the business of performing services as a waste tire carrier without

obtaining and maintaining a current permit form the Department, except as
provided by statute or rule;

(e) Hiring or otherwise using an unpermitted waste tire carrier
to_transport waste tires, except as provided by statute or rule:

(f) Any violation of a Commission or Department order;

{g) Any other violation related to the storade, transportation
or management of waste tires which poses a major risk of harm to public

health or the enviromment.
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(2) Class Two:

(a) Any violation of a waste tire storage site or waste tire

carrier permit other than a specified Class One or Class Three violation;

(b) Any other violation related to the storage, transportation or
management of waste tires which poses a moderate risk of harm to public

health or the ernvirorment.

{(3) Class Three:

(a)__Any failure to submit reouired anmual reports in a timely

manner;

(b) Any failure to keep required records on use of vehicles;

(c) Any failure to post required signs; |

(d) Any_‘ failure to submit a permit renewal application in a
timely manner;

(e) Any failure to submit permit fees in a timely manner;

(f) Any other violation related to the storage, transportation or
management of waste tires which poses a minor risk of harm to public health

or the environment.

(Statutory Authority: ORS CH 459)

UNDERGROUND STORAGE TANK CIASSTFICATTON OF VIOLIATTONS [Underground Storage

Tank Schedule of Civil Penalties]
340-12-067

Violations pertaining to Underground Storage Tanks shall be classified as

follows:

(1) Class One:
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(a) Any fajlure to promptly report a release from an underground

storage tank;

(b) Anv failure to initiate the cleamup of a release from an
underground storage tank;

(c)  Placement of a requlated material into an unpermitted

urderground storage tank;
(d)__Installation of an underground storage tank in viclation of
the standards or procedures adopted by the Department;
(e) Violation of a Commission or Department Order;
(f)__Providing installation, retrofitting, decomissioning or

testing services on an underground storage tank without first registering or

obtaining an underground storage tank service providers license;

(q) Providing supervision of the installation, retrofitting,

decommissioning or testing of an underground storage tank without first

obtaining an undergrourk] storadge tank supervisors license;

(h) Anv other violation related to underground storage tanks

which poses a major risk of harm to public health and the environment.

(2)  Class Two:

(a)__Failure to prevent a release;

(b)Y  Failure to conduct required underground storage tank

monhitoring and testing activities:

(c) Failure to conform to operational standards for underground
storage tanks and leak detection systems:

(d) Any failure to cbtain a permit prior to the ingtallation or

operation of an underground storage tank;
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(e} Failure to properly decommission an underground storadge

(£)__Providing installation, retrofitting, decommissioning or
testing services on an requlated undergrourd storage tank that does not have

a permit;

(g) Failure by a seller or distributor to obtain the tank permit
nunber prior to depositing product into the underground storage tank or
failure to maintain a record of the permit nunbers;

(h) Allowing the installation, retrofitting, decommissioning or
testing by any person not licensed by the department;

(i) _Any other violation related to underground storage tanks

with poses a moderate risk of harm to public health or the envirornment.

(3) Class Three:

(a) Failure to submit an application for a new permit when an

underground storage tank is acquired by a hew owner:;

(b) Failure of a tank seller or product distributor to notify a

tank owner or operator of the Department's permit recquirements;

{c) Decommissioning an underground storadge tank without first

providing written notification to the Department;

(d) Failure to provide information to the Department regarding
the contents of an underground storadge tank;

() Failure to maintain adequate decommissioning records;

(f) Failure by the tank cwner to provide the permit number to
persons depositing product into the undercround storage tank;

(q)__Any other violation related to underground storage tanks

which. poses a minor risk of harm to public health and the envirorment.

Note: A-39
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

(4) Vhenever an underground storage tank fee is due and gwing under
ORS 466.785 or 466.795, the Director may issue a civil penalty not less
twenty-five dollars ($25) nor more than one hundred dollars ($100) for each

day the fee is due and owirg].

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to
management of or releases from underground storage tanks by service of a
written Notice of Assessment of Civil Penalty upon the respondent. The
amount of such civil penalty shall be determined consistent with the
following schedule:

(1) Not less than two thousand five hundred dollars ($2,500) nor more
than ten thousand dollars ($10,000) for each day of the violation upon any
person owning or having control over a regulated substance who fails to
immediately cleamip releases as required by ORS 466.705 through ORS 466.995
and OAR 340 - Division 150.

(2) Not less than one thousand dollars ($1,000) nor more than ten
thousand dollars ($10,000) for each day of the violation upon any person
owning or having control over a requlated substance who fails to immediately
report all releases of a regulated substance as required by ORS 466.705
through ORS 466.995 and OAR 340 - Division 150.

(3) Not less than one hundred dollars ($100) nor more than ten thousarx
dollars (10,000) per day of the violation upcon any person who:

(a) Violates an order of the Commission or the Department; or ,
(b) Violates any underground storage tank rule or ORS 466.705
through ORS 466.995. ]
(Statutory Authority: ORS Chapter 466)
Note: | A-40

Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A
HAZARDOUS WASTE MANAGEMENT AND DISPOSAT, CTASSTFTCATTON OF VIOIATTONS
[Hazardous Waste Management Schedule of Civil Penalties]
340-12-068

Violations pertaining to the management and disposal of hazardous waste

shall be classified as follows:

(1) Class Cne:

(a) Failure to carry out waste analysis for a waste stream or to
properly apply "knowledde of process";

{b) Operating a storage, treatment or disposal facility (TSD)
without a permit or without meeting the requirements of OAR 340-105-
010(2) (a);

{(c) Failure to comply with the ninety (90) day storage limit by a

fully r ated dgenerator where there is a gross deviation from the

requirement;

(d) Shipment of hazardous waste without a manifest;

(e)  Systematic failure of a generator to camply with the manifest

system {or substantial deviation from the manifest} requirements;

(f) Failure to satisfv manifest discrepancy reporting

requirements;

{g) Failure to prevent the unknown entry or prevent the
possibility of the unauthorized entry of perscons or livestock into the waste

management area of a TSD facility;

(h) Failure to properly handle ignitable, reactive, or

in tible wastes as redguired under 40 CFR Part 264 and 265.17(b) (1 2

(3), (4) and (b):
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(1) {Disposal of hazardous waste in a regulated guantity at a
non-requlated treatment, storage or disposal facility)} Tllegal disposal of

hazardous waste;

(1) {Tmproper! Disposal of waste in viglation of the land

digposal restrictions;

(k) Mixing, solidifving, or otherwise diluting waste to
circumvent land disposal restrictions;

{1) Incorrectly certifying a waste for digposal/treatment in
violation of the land disposal restrictions;

(m) Failure to submit notifications/certifications as reguired by
land disposal restrictions;

(n) Failure to comply with the tank certification requirements;

(0) Failure of an owner/operator of a TSD facility to have

closure and/or_post closure plan and/or cost estimates;

(p) Failure of an owner/operator of a TSD facility to retain an

independent registered professional erndineer to oversee closure activities

and certify conformance with an approved closure plan;

() Failure to establish or maintain financial assurance for
closure and/or post closure care;

(r) Systematic failure to conduct {inspections as required by 40
CFR 265.15} unit specific and general inspections as required or to correct
hazardous conditions discovered during those inspections;

(s) Failure to follow emergency procedures contained in response
plan when failure could result in serious harm;

(t) Storage of hazardous waste in containers which are leaking or

present a threat of release;
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(u) Systematic failure to follow contaijner labeling reguirements
or lack of knowledge of container contents;

(v) Failure to label hazardous waste containers where such

failure could cause an inappropriate response to a spill or leak and
substantial harm to public health or the envirorment;
(w) Failure to date containers with accumilation date;
(x) {Systematic} Failure to comply with the export reguirements;
(y) Violation of a Departmrent or Commission order;
(z) Violation of a Final Status Hazardous Waste Management

(aa) Systematic failure to comply with OAR 340-102-041, genherator
guarterly reporting requirements;

(bb) Systematic failure to comply with OAR 340-104-075, Treatment,
Storage, Disposal and Recycling facility periodic reporting requirements;

(cc) Construct or operate a new treatment, storage or disposal
facility without first cbtaining a permit;

(dd) Installation of inadequate groundwater monitoring wells such
that {you cannot immediately detect} detection of hazardous waste or
hazardous constituents that migrate from the waste management area cannot be

immediately be detected;

(ee) Failure to install any groundwater monitoring wells;

(£f) Failure to develop and follow a groundwater sampling and

analysis plan using proper technicues and procedures;
(gqg) Any cother violation related to the generation, management
and disposal of hazardous waste which poses a major risk of harm to public

health or the enviromment.
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{(2) Any other violation pertaining to the generation, management and

disposal of hazardous waste which is either not specifically listed as, or

otherwise meets the criteria for, a Class One violation is considered a

Class Two violation.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to
hazardous waste management by service of a written Notice of Assessment of
Civil Penalty upon the respondent. The amount of such civil penalty shall
be determined consistent with the following schedule:

(1) Not less than two thousand five hundred dollars ($2,500) nor more
than ten thousand dollars ($10,000) for each day of the violation upon any
person who:

(a) Establishes, constructs or operates a geographical site in
which or upon which hazardous wastes are disposed without first obtaining a
license from the Commission;

(b) Dis;poses of a hazardous waste at any location cother than at a
licensed hazardous waste disposal site;

(c) Fails to immediately collect, remove or treat a hazardous
waste or substance as required by ORS 466.205 and OAR Chapter 340 division
108;

(d) Is an owner or operator of a hazardous waste surface
impoundment, landfill, land treatment or Waste pile facility and fails to
comply with the following:

(A) The groundwater monitoring and protection requirements

of Subpart F of 40 CFR Part 264 or Part 265;

Note: A-44
Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

(B) The closure plan requirements of.Subpart G of 40 CFR
Part 264 or Part 265;

(C) The post-closure plan requirements of Subpart G of 40
CFR Part 264 or Part 265;

(D} The closure cost estimate requirements of Subpart H of
40 CFR Part 264 or Part 265;

(E) The post-closure cost estimate requirements of Subpart H
of 40 CFR Part 264 or Part 265;

(F) The financial assurance for closure requirements of
Subpart H of 40 CFR Part 264 or Part 265;

(G} The financial assurance for post-closure care
requirements of Subpart H or 40 CFR Part 264 or Part 265; or

(H) The financial liability requirements or Subpart H or 40
CFR Part 264 or Part 265.

(2) Not less than one thousand dollars ($1,000) nor more than ten
thousand dollars ($10,000) for each day of the violation upon any person
who!

(a) Establishes, constructs or operates a geographical site or
facility upon which, or in which, hazardous wastes are stored or treated
without first obtaining a license from the Department;

(b) Violates a Special Condition or Environmental Monitoring
Cordition of a hazardous waste management facility license;

(¢) Dilutes a hazardous waste for the purpose of declassifying
it;

(d) Ships hazardous waste with a transporter that is not in
compliance with OAR Chapter 860, Division 36 and Division 46 or OAR Chapter
Note: A-45
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340, Division 103 or to a hazardous waste management facility that is not in
compliance with OAR Chapter 340, Divisions 100 thru 106;
(e) Ships hazardous waste without a manifest;
(f) Ships hazardous waste without containerizing and marking or
labeling such waste in compliance with OAR Chapter 340, Division 102;
(g) Is an owner or operator of a hazardous waste storage or
treatment facility and fails to comply with any of the following:
(A) The closure plan requirements of Subpart G of 40 CFR
Part 264 or Part 265;
(B) The closure cost estimate requirements of Subpart H of
40 CFR Part 264 or Part 265;
(C) The financial assurance for closure requirements of
Subpart H of 40 CFR Part 264 or Part 265; or
(D) The financial liability requirements of Subpart H of 40
CFR Part 264 or Part 265;

(3) Not less than one hundred dollars ($100) nor more than ten
thousand dollars ($10,000) for each day of the violation upon any person
who:

(a) Violates an order of the Commission or Department; or
(b) Violates any other condition of a license or written
authorization or violates any other rule or statute.]

£3) [{4)] 2ny perscn who has care, custody or controcl of a hazardous
waste or a substance which would be a hazardous waste except for the fact
that it is not discarded, useless or unwanted shall incur a civil penalty

according to the schedule set forth in this section for the destruction, due
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to contamination of food or water éupply by such waste or substance, of any
of the wildlife referred to in this section that are property of the state.

(a) Each game mammal other than mountain sheep, mountain goat,
elk or silver gray squirrel, $400.

(b) Each mountain sheep or mountain goat, $3,500.

(c) Each elk, $750.

(d) Each silver gray squirrel, $10.

(e) Each game bird other than wild turkey, $10.

(f) Each wild turkey, $50.

(g) Each game fish other than salmon or steelhead trout, $5.

(h) Each salmon or steelhead trout, $125.

(1) Each fur-bearing mammal other than bcbcat or fisher, $50.

(1) Each bobcat or fisher, $350.

(k) Each specimen of any wildlife species whose survival is
specified by the wildlife laws or the laws of the United States as
threatened or endangered, $500.

(1) Each specimen of any wildlife species otherwise protected by
the wildlife laws or the laws of the United, but not otherwise referred to
in this section, $25.

(Statutory Authority: ORS CH 466)

OIL _AND HAZARDOUS MATFRIAT, SPITI, AND RETEASE CIASSTFTCATTION OF VIOLATIONS
[0i1l and Hazardous Material Spill and Release Schedule of Civil Penalties]
340-12-069

Violations pertaining to spills or releases of oil or hazardous
materials shall be classified as follows:
Note: A-47

Underlined Material is New
[Bracketed Material is Deleted].




ATTACHMENT A

(1) Class Cne:

(a) Failure by any person having ownership or control over
oii or hazardous materials to immediately cleanmup spills or releases or
threatened spills or releases as required by ORS 466.205, 466.645, 468.795
and OAR Chapter 340, Divisions 47 and 108;

~ (b) Any violation of a Commission or Department Order:

(c) _Any other violation related to the spill or release of

0il or hazardous materials which poses a major rigk of barm to public

health or the environment.

(2) Class Two:

{(a) Failure by any perscn having ownership or control over

o0il or hazardous materials to immediately report all spills or releases or

threatened spills or releases in amounts greater than the reportable

cuantity listed in OAR 340~108-010 to the Oregon Fmergency Management

Division;

{b) _Any other violation related to the spill or release of
oil or hazardous materials which poses a moderate risk of harm to public

health or the enviroment.

(3) Class Three:

(a) Any other viclation pertaining to the spill or release

of olil or hazardous materials which poses a minor risk of harm to public

health or the environment.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to oil or
hazardous materials spills or releases or threatened spills or releases by
service of a written Notice of Assessment of Civil Penalty upon the
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respondent. The amount of such civil penalty shall be determined consistent
with the following schedule:

(1) Not less than two thousand five hundred dollars ($2,500) hor more
than ten thousand dollars ($10,000) for each day of the violation upon any
person owning or having control over oil or hazardous material who fails to
immediately cleanup spills or releases or threatened spills or releases as
required by ORS 466.205, 466.645, 468.795 and OAR 340- Divisions 47 and 108.

(2) Not less than one thousand dollars ($1,000) nor more than ten
thousand dollars ($10,000) for each day of the violation upon any person
owning or having control over 0il or hazardous material who fails to
immediately report all spills or releases or threatened spills or releases
in amounts greater than the reportable quantity listed in rule 340-108-010
to the Oregon Emergency Management Division.

(3) Not less than one hundred dollars ($100) nor more than ten
thousand do;[lars ($10,000) for each day of the Violat-ion upon any person
who:

(a) Violates an order of the Commission or Department; or
(b) Violates any other rule or statute.]

(Statutory Authority: ORS CH 466)

PCB CIASSTFTCATTON OF VIOTATTONS

[ECB Schedule of Civil Penalty)
340-12-071

Violations pertaining to the management and disposal of
polychlorinated biphenvls (PCB) shall be classified as follows:
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(1) Class One:
(a) Treating or disposing of PCBs anywhere other than at a
permitted PCB disposal facility:
(b) Establishing, constructing or cperating a PCB disposal
facility without first obtaining a permit;
(c) Any violation of an order issued by the Comigsion or

the De t;

(d) 2Any cther violation related to the management and

disposal of PCBs which poses a mador risk of hatm to public health or the

environment.

(2) Class Two:

(a) Violating any condition of a PCB disposal facility

ggrmit :
(b) Any other vioclation related to the management and
disposal of PCBs which poses a moderate risk of harm to public health or

the environment.
(3) Class Three:
(a) _Any other violation related to the management and
disposal of PCBs which poses a minor risk of harm to public health or the

environment.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to
management of or disposal of PCBs by service of a written Notice of
Assessment of Civil Penalty upon the respondent. The amount of such civil

penalty shall be determined consistent with the following schedule:

Note: A-50
Underlined Material is New
[Bracketed Material is Deleted].
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(1) Not less than two thousand five hundred dollars ($2,500) nor more
than ten thousand dollars ($10,000) for:
(a) Treating or disposing of PCBs anywhere other than at a
permitted PCB disposal facility; or
(b) Establishing, constructing or operating a PCB disposal
facility without first obtaining a permit;
(2) Not less than one hundred dollars ($100) nor more than ten
thousand dollars ($10,000) for:
(a) Any violation of an order issued by the Commission or the
Department;
(b) Vieclating any condition of PCB disposal facility permit; or
(c) Any other violation.}

(Statutory Authority: ORS Chapter 466)

ENVIRONMENTAL, CTEANUP CIASSTIFTICATION OF VIOILATTONS
[Remedial Action Schedule of Civil Penalty]
340-12-073

Violations of ORS 466.540 through 466.590 and related rules or orders

pertaining to envirormental cleanup shall be classified as follow:

(1} Class One:

(a) Failure to allow entry under ORS 466.565(2);

(bY  Vioclation of an order requiring remedial acticn;

(c) Violation of an order requiring removal action;

(d)  Any other violation related to environmental cleanmup which

poses a major risk of harm to public health or the environment.

Note: A-51
Underlined Material is New
[Bracketed Material is Deleted].
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(2) Class Two:
(a) _Failure to provide information under ORS 466.565(1) ;
(b) Violation of an order requiring a Remedial Investigation/
Feasibility Study:
(c) Any other violation related to environmental cleanup‘ which

poses a moxderate risk of harm to public health or the enviromment.

(3) Class Three:

(a) Violation of an order requiring a preliminary assessment;
(b)__2Any other violation related to envircnmental cleanup which

poses a minor risk of harm to public health or the environment.

[In addition to any liability, duty, or other penalty provided by law, the
Director may assess a civil penalty for any violation pertaining to remedial
action required by the Department by service of a written Notice of
Assessment of Civil Penalty upon the respondent. The amount of such civil
penalty shall be not less than one hundred dollars ($100) nor more than ten
thousand dollars ($10,000) for violation of any order issued by the
Comission or the Department requiring remedial action.]

(Statutory Authority: ORS Chapter 466)

SCOPE OF APPITCABTTITY

340-12-080

The amendments to OAR 340-12-026 to 12-080 shall onlv apply to formal

enforcement actions issued by the Department on or after the effective date
of such amendments and not to anv cases pending or formal enforcement

actions issued prior to the effective date of such amendments. Any cases

Note: A-52
Underlined Material is New
[Bracketed Material is Deleted].
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pending or formal enforcement actions issued prior to the effective date of
the amendments shall be subject to GAR 340-12-030 to 12-073 as prior to

amendment.

Note: A-53
Underlined Material is New
[Bracketed Material is Deleted].
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Agenda Item P, March 3, 1989, EQC Meeting

STATEMENT OF NEFD FOR RUITFMAKTNG

Pursuant to ORS 183.335(1), this statement provides information on
Envirommental Quality Commission's intended action to adopt a rule.

(1) Iegal Authority:

ORS 468.090 to 468.140 establishes the process the Department must follow
when enforcing its statutes, rules, permits and order against violators.

ORS 468.090 states that the Department is to endeavour to achieve compliance
through "conference, conciliation and cooperation" before instituting
enforcement procedures subject to contested case hearings.

ORS 468.125 establishes the procedure the Department must follow before
assessing civil penalties against violators and lists specific exceptions to
this procedure.

ORS 468.130 requires the Commission to adopt civil penalty schedules in
order to effectuate its civil penalty authority. It also requires the
Commission to consider a specific list of factors when imposing a penalty.

(2) HNeed for Rule:

The Comunission expressed its desire to develop an enforcement procedure that
assured consistent and efficient statewide enforcement, that provided an
adequate level of notice to the regulated commmity and offered a higher
degree of predictability for all involved.

The Commission has therefore directed the Department to codify its
enforcement policy in its rules. The Commission has also directed the
Department to classify violations in terms of envirormental harm and to
develop a more objective scheme for determining civil penalty amounts.

The proposed revisions implement these directives.

Revisions are needed in the Clean Air Act SIP to make these federally
enforceable rules consistent with existing and proposed state rules.

(3) Principal Documents Relied Upon:

ORS Chapters 454, 459, 466, and 468; Enforcement Guidelines and Procedures,
Hazardous Waste Program, Department of Envirormental Quality, November,
1985; and Enforcement briefing paper, Department of Envirconmental Quality,
prepared for the Envirormental Quality Commission, August, 1988. These
documents are available for review at the Department of Environmental
Quality, Regional Operations, 10th floor, 811 SW Sixth Avenue, Portland, OR
97204.




ATTACHMENT B

(4) Fiscal and Economic Impact:

The newly proposed schedules would only have a fiscal and economic impact on
individuals, public entities, and small and large businesses if a penalty
were imposed for a violation of Oregon's envirommental statutes, the
Commission's rules or orders, or orders or permits issued by the Department.

IAND USE QONSISTENCY STATEMENT
The proposed rule does not affect land use as defined in the Department's

coordination program approved by the ILand Conservation and Development
Commission.

Yone C. McNally
229-5152
February 16, 1989

B~-2




ATTACHMENT C

PROPOSED REVISION OF OREGON AIMINISTRATIVE RULES CHAPTER 340, DIVISION 12,
CIVIL, PENALTY RULES

WHO IS

WHAT IS
PROPOSED:

WHAT ARE THE
HIGHLIGHTS:

HOW 'TO

ROTICE OF PUBLIC HEARTNG

Date Prepared: Octcber 12, 1988
Hearing Date: December 16, 1988
Comments Due:  January 17, 1989

People to whom Oregon's air gquality, noise pollution,
water quality, solid waste, on-site sewage disposal and
hazardous waste and materials regulations may apply.

The DEQ is proposing to revise the civil penalty rules, OAR
340-12-030 through 12-071, and to revise the federally-
enforceable Oregon State Implementation (SIP) to be
consistent with state rules.

1. Proposed State Rule Revisions:

>The codification of the Department's enforcement
policy.

>The description of the Department's formal enforcement
actions.

>The classification of violations in terms of
envirommental harm from the most to least serious.

>The adoption of a civil penalty determination process
which combines base penalties established in a box
matrix with a formula system.

2. Proposed State ITmplementation Plan (STP) Revisions:

>The following rules are being added: O2AR 340-12-026,
340-12-041, 340-12-042 and 340-12-048.

>The following existing rules with proposed
modifications are being retained: OAR 340-12-030, 340-
12-040, 340-12-045, and 340-12-050.

>The following existing rules are being retained: OAR
340-12-035, 340-12-046 and 240-12-047.

Copies of the complete proposed rule package may be obtained
from the Regional Operations Division, Enforcement, in
Portland (811 S.W. Sixth Avemue, Tenth Floor) or the regional
office nearest you. For further information, contact Yone C.
McNally at 229-5152.




WHAT IS THE
NEXT STEP:

ATTACHMENT C

A public hearing will be held before a hearings officer at:

2:00 p.m.

Friday, December 16, 1988

DEQ Offices, Fourth Floor

811 S.W. Sixth Avenue, Portland, Oregon

Oral and written comments will be accepted at the public
hearing. Written coments may be sent to the DEQ Enforcement
Section, 811 S.W. Sixth Avenue, Tenth Floor, Portland, CR
97204. Written comments must be received no later than 5:00
p.m., January 17, 1989.

After public hearing, the Envirormental Quality Commission
may adopt rule amendwents identical to the proposed
amendments, adopt modified rule amendments on the same
subject matter, or decline to act. The Commission's
deliberation may come on March 3, 1989, as part of the
agernda of the regularly scheduled Commission meeting. If
adopted, the proposed SIP revisions will be submitted to the
U.S. Environmental Protection Agency as a revision of the
Clean Alr Act SIP.

A Statement of Need, Fiscal and Economic Impact Statement,

and Land Use Consistency Statement are attached to this
notice.

C-2
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ATTACHMENT D

PUBLIC HEALTH AND SAFETY

{c) Violation of any applicable provisions of
this chapter or ORS 466.605 to 466.680, 466.880
{3) and (4} and 466.995 (3).

(d) Violation of any applicable rule, standard
or order of the commission.

(2) The department may medify any permit
issued pursuant to ORS 468.065 if it finds that
modification is necessary for the proper admin-
istration, implementation or enforcement of the
provisions of ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.405, 454.425, 454.505 to
454.535, 454.605 to 454.745, 466.605 to 466.690
and this chapter.

(3} The procedure for modification, suspen-
sion, revocation or refusal to issue or renew shall
be the procedure for a contested case as provided
in ORS 183.310 to 183.550. {1973 ¢.835 §14: 1979 ¢. 184
$1: 1985 ¢.733 §22]

468.075 Revolving fund; uses. (1) On
written request of the director of the department
or the authorized representative of the director,
the Executive Department shall draw warrants
on amounts appropriated to the department for
operating expenses for use by the department as a
revolving fund. The revolving fund shall not
exceed the aggregate sum of $10,000 including
unreimbursed advances. The revolving fund shall
be deposited with the State Treasurer to be held
in a special account against which the depart-
ment may draw checks.

(2) The revolving fund may be used by the
department to pay for travel expenses, or
advances therefor, for employes of the depart-
ment and for any consultants or advisers for
whom payment of travel expenses i3 authorized
by law or for purchases required from time to
time or for receipt or disbursement of federal
funds available under federal law.

{3) All claims for reimbursement of amounts
paid from the revolving fund shall be approved by
the department and by the Executive Depart-
ment. When such claims have been approved, a
warrant covering them shall be drawn in favor of
the department and charged against the appro-
priate fund or account, and shall be used to
reimburse the revolving fund. (Formerly 449.034; 1977
¢.704 §7)

ENFORCEMENT

468.090 Comptiaint procedure. (1) In
case any written substantiated complaint is filed
with the department which it has cause to
believe, or in case the department itself has cause
to believe, that any person is violating any rule or
standard adopted by the commission or any per-

mit issued by the department by causing or per-
mitting water pollution or air pollution or air
contamination, the department shall cause an
investigation thereof to be made. If it finds after
such investigation that such a violation of any
rule or standard of the commission or of any
permit issued by the department exists, it shall by
conference, conciliation and persuasion endeavor
to eliminate the source or cause of the pollution or
contamination which resulted in such violation.

{2) In case of failure to remedy the violation,
the department shall commence enforcement
proceedings pursuant to the procedures set forth
in ORS 183.310 to 183.550 for a contested case.
[Formerly 449.815]

468.095 Investigatory authority; entry
on premises; status of records. (1) The
department shall have the power to enter upon
and inspect, at any reasonable time, any public or
private property, premises or place for the pur-
pose of investigating either an actual or suspected
source of water pollution or air pollution or air
contamination or to ascertain compliance or non-
compliance with any rule or standard adopted or
order or permit issued pursuant to ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745
and this ¢hapter, The commission shall also have
access to any pertinent records relating to such
property, including but not limited to blueprints,
operation and maintenance records and logs,
operating rules and procedures.

(2) Unless classified by the director as confi-
dential, any records, reports or information
obtained under GRS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.406, 454.425, 454.505 to
454.535, 454.605 to 454.745 and this chapter shall
be available to the public. Upon a showing satis-
factory to the director by any person that records,
reports or information, or particular parts
thereof, other than emission data, if made public,
would divulge a secret process, device or method
of manufacturing or production entitled to pro-
tection as trade secrets of such person, the direc-
tor shall classify such record, report or
information, or particular part thereof, other
than emission data, confidential and such confi-
dential record, report or information, or particu-
tar part thereof, other than emission data, shall
not be made a part of any public record or used in
any public hearing unless it is determined by a
circuit court that evidence thereof is necessary to
the determination of an issue or issues being
decided at a public hearing. {Formerly 449.169; 1975
¢,173 §1]

468.100 Enforcement procedures;
powers of regional authorities; status of
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ATTACHMENT D
468.125

procedures. (1) Whenever the commission has
good cause to believe that any person is engaged
or is about to engage in any acts or practices
which constitute a violation of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745
and this chapter, or any rule, standard or order
adopted or entered pursuant thereto, or of any
permit issued pursuant to QRS 448,305, 454.010
to 454.040, 454.205 to 454.255, 454.4056, 454.425,
454.505 to 454.535, 454.605 to 454,745 and this
chapter, the commission may institute actions or
proceedings for legal or equitable remedies to
enforce compliance thereto or to restrain further
violations.

{2) The proceedings authorized by subsection
(1) of this section may be instituted without the
necessity of prior agency notice, hearing and
order, or during said agency hearing if it has been
initially commenced by the commission.

(3} A regional authority formed under ORS
468.505 may exercise the same functions as are
vested in the commission by this section in so far
as such functions relate to air pollution control
-and are applicable to the conditions and sitva-
tions of the territory within the regional author-
ity. The regional authority shall carry out these
functions in the manner provided for the com-
mission to carry out the same functions.

(4) The provisions of this section are in
addition to and not in substitution of any other
civil or criminal enforcement provisions available
to the commission or a regional authority. The
provisions of this section shail not prevent the
maintenance of actions for legal or equitable
remedies relating to private or public nuisances
brought by any other person, or by the state on
relation of any person without prior order of the
commission. {1973 ¢.826 §2; 1979 c.284 §153)

468.105 [Repealed by 1974 s.5. ¢.36 §28]

468.110 Appeal; power of court to stay
enforcement. Any person adversely affected or
aggrieved by any order of the commission may
appeal from such order in accordance with the
provisions of ORS 183.310 to 183.550. However,
notwithstanding ORS 183.480 (3), relating to a
stay of enforcement of an agency order and the
giving of bond or other undertaking related
thereto, any reviewing court before it may stay an
order of the commission shall give due considera-
tion to the public interest in the continued
enforcement of the commission’s order, and may
take testimony thereon. {Formerly 449.090]

468.115 Enforcement in cases of emer-
gency. (1) Whenever it appears to the depart-
ment that water pollution or air pollution or air

contamination is presenting an imminent and
substantial endangerment to the healih of per-
sous, at the direction dbf the Governor the depart-
ment shall, without the necessity of prior
administrative procedures or hearing, enter an
order against the person or persons responsible
for the pollution or contamination requiring the
person or persons to cease and desist from the
action causing the pollution or contamination.
Such order shall be effective for a period not to
exceed 10 ddys and may be renewed thereatter by
order of the Governor.

(2) The state and local potice shall cooperate
in the enforcement of any order issued pursuant
to subsection (1) of this section and shall require
no further authority or warrant in executing and
enforcing such an order.

(3) If any person fails to comply with an order
issued pursuant to subsection (1) of this section,
the circuit court in which the source of water
pollution or air pollution or air contamination is
located shall compel compliance with the order in
the same manner as with an order of that court.
{Formerly 443.980]

468,120 Public hearings; subpenas,
oaths, depositions. (1) The commission. its
members or a person designated by and acting for
the commission may:

{a) Conduct public hearings.

{b) Issue subpenas for the attendance of wit-
nesses and the production of books, records and
documents relating to matters before the com-
mission.

{¢) Administer oaths.

(d) Take or cause to be taken depositions and
receive such pertinent and relevant proof as may
be considered necessary or proper to carry nut
duties of the comrmission and department pur-
suant to ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.4035, 454.425, 454.505 to
454,535, 454.605 to 464.745 and this chapter.

{2) Subpenas authorized by this section may
be served by any person authorized by the person
issuing the subpena. Witnesses who are sub-
penaed shall receive the same fees and mileage as
in civil actions in the circuit court. [Formerly
449.048]

468.125 Notice of violation. (1} No civil
penalty prescribed under ORS 468.140 shall he
imposed until the person incurring the penalty
has received five days’ advance notice in writing
from the department or the regional air quality
control authority, specifying the wviolation and
stating that a penalty will be imposed if a vio-
lation continues or occurs after the five-day
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period, or unless the person incurring the penalty
shall otherwise have received actual notice of the
violation not less than five days prior to the
violation for which a penalty is imposed.

({2) No advance notice shall be required under
subsection (1) of this section if:

{a) The violation is intentional or consists of
disposing of solid waste or sewage at an unauthor-
ized disposal site or constructing a sewage dis-
posal system without the department’s permit.

(b} The water pollution, air pollution or air
contamination source would normally not be in
existence for five days, including but not limited
to open burning.

{c) The water pollution, air pollution or air
contamination source might leave or be removed
from the jurisdiction of the department or
regional air quality control authority, including
but not limited to ships.

{d) The penalty to be imposed is for a vio-
lation of ORS 466.005 to 466.385.

(e) The penalty to-be imposed is for a vio-
lation of ORS 468.893 (8) relating to the control
of ashestos fiber releases into the environment.
[Formerly 449.967; 1977 ¢.317 §2; 1983 ¢.703 §17; 1985 ¢.735
§3; 1987 ¢.741 §19]

468.130 Schedule of civil penalties;
factors to be considered in imposing civil
penalties. (1} The commission shall adopt by
rule a schedule or schedules establishing the
amount of ¢ivil penalty that may be imposed fora
particular violation. Except as provided in ORS
468,140 (3), no civil penalty shall exceed $500 per
.day. Where the classification involves air pollu-
tion, the commission shall consult with the
regional air quality control authorities before
adopting any classification or schedule.

(2) In imposing a penalty pursuant to the
schedule or schedules authorized by this section,
the commission and regional air quality conirol
authorities shall consider the following factors:

(a) The past history of the person incurring a
penalty in taking all feasible steps or procedures
necessary or appropriate to correct any violation.

(b) Any prior violations of statutes, rules,
orders and permits pertaining to water or air
pollution or air contamination or solid waste
disposal.

(c) The economic and financial conditions of
the person incurring a penalty.

(d) The gravity and magnitude of the vio-
lation.

{e} Whether the violation was repeated or
continuous.

(f) Whether the cause of the violation was an
unavoidable accident, negligence or an inten-
tional act. '

(g} The violator's cooperativeness and efforts
to correct the violation.

(h) Any relevant rule of the commission.

{3) The penalty imposed under this section
may be remitted or mitigated upon such terms
and conditions as the commission or regional
authority considers proper and comnsistent with
the public health and safety.

(4) The commission may by rule delegate to
the department, upon such conditions as deemed
necessary, all or part of the authority of the
commission provided in subsection (3) of this
section to remit or mitigate civil penalties. [For-
merly 449.970; 1977 ¢.317 §3; 1987 c.266 §2]

468.135 Procedures to collect civil
penalties. (1) Subject to the advance notice
provisions of ORS 468,125, any civil penalty
imposed under ORS 468.140 shall become due
and payable when the person incurring the
penalty receives a notice in writing from the
director of the department, or from the director of
a regional air quality control authority, if the
violation occurs within its territory. The notice
referred to in this section shall be sent by regis-

tered or certified mail and shall include:

(a) A reference to the particular sections of
the statute, rule, standard, order or permit
involved; :

{b) A short and plain statement of the mat-
ters asserted or charged;

{c) A statement of the amount of the penalty
or penalties imposed; and

(d) A statement of the party’s right to request
a hearing.

{2) The person to whom the notice is
addressed shall have 20 days from the date of
mailing of the notice in which to make written
application for a hearing before the commission
or before the board of directors of a regional air
quality control authority.

(3) All hearings shall be conducted pursuant
to the applicable provisions of ORS 183.310 to
183.550. ‘

{(4) Unless the amount of the penalty is paid
within 10 days after the order becomes final, the
order shall constitute a judgment and may be filed
in accordance with the provisions of ORS 18.320
to 18.370. Execution may be issued upon the
order in the same manner as execution upon a
judgment of a court of record.
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(5) All penalties recovered under ORS
468.140 shall be paid into the State Treasury and
credited to the General Fund, or in the event the
penalty is recovered by a regional air guality
control authority, it shall be paid into the county
treasury of the county in which the violation
occurred. [Formerly 449.973)

468.140 Civil penalties for specified
violations. (1) In addition to any other penalty
provided by law, any person who violates any of
the following shall incur a civil penalty for each
day of violation in the amount prescribed by the
schedule adopted under ORS 468.13(:

{(a) The terms or conditions of any permit
required or authorized by law and issued by the
department or a regional air quality control
authority.

{b) Any provision of ORS 164,785, 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745,
ORS chapter 467 and this chapter.

{c) Any rule or standard or order of the
commission adopted or issued pursuant to ORS
448.305, 454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454.745, ORS chapter 467 and this chapter,

(d) Any term or condition of a variance
granted by the commission or department pur-
suant to ORS 467.060.

{(e) Any rule or standard or order of a regional
authority adopted or issued under authority of
ORS 468.535 (1).

{2) Each day of violation under subsecfion (N
of this section constitutes a separate offense,

(3)(a) In addition to any other penalty pro-
vided by law, any person who intentionally or
negligently causes or permits the discharge of oil
into the waters of the state shall incur a civil
penalty not to exceed the amount of $20,000 for
each violation.

{b) In addition to any other penalty provided
by law, any person who violates the terms or
conditions of a permit authorizing waste dis-
charge into the air or waters of the state or
violates any law, rule, order or standard in ORS
448,305, 454.010 to 454.040, 454.205 to 454.253,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454,745 and this chapter relating to air or water
pollution shall incur a civil penalty not to exceed
the amount of $10,000 for each day of violation.

(4) Paragraphs (¢) and (e) of subsection (1) of
this section do not apply to violations of motor
vehicle emission standards which are not vio-
lations of standards for control of noise emis-
sions,

¥
b
(5) Noththstandmg the limits of ORS
468.130 (1) and in additidy to ang other penalty
provided by law, any person who intentionally or
negligently causes or permits open field burning
contrary to the provisions of ORS 468.450,
168.455 to 468.480, 476.380 and 478.960 shall be
assessed by the department a civil penalty of at
least $20 but not more than $40 for each acre so
burned. Any fines collected by the department
pursuant to this subsection shall be deposited
with the State Treasurer to the credit of the
General Fund and shall be available for general
governmental expense. {Formerly 449.993: 1875 ¢.339
§14; 1977 ¢.511 §5; 1979 c.353 §1; 1987 ¢.513 §1]

POLLUTION CONTROL FACILITIES
TAX CREDIT

468.150 Field sanitation and straw uti-
lization and disposal methods as “pollution
control facilities.,” After alternative methods
for field sanitation and straw utilization and
disposal are approved by the committee and the
department, “pollution controel facility,” as
defined in ORS 468.155, shall include such
approved alternative methods and persons pur-
chasing and utilizing such methods shall be eligi-
ble for the benefits allowed by ORS 468.155 to
468,130, (1975 ¢.559 §15]

Note: 468,150 was enacted into law by the Legislative
Assembly but was not added to or made a part of ORS chapter
4638 or any series therein by legislative action. See Preface to
Oregon Revised Statutes for further explanation.

468.1565 Definitions for ORS 468. 150
to 468.190. (1)(a) As used in ORS 468.155 to
468.190, unless the context requires otherwise,
“pollution contro! facility” or “facility” means any
land, structure, building, installation, excavation,
machinery, equipment or device, or any addition
to, reconstruction of or improvement of, land or
an existing structure, building, installation,
excavation, machinery, equipment or device rea-
sonably used, erected, constructed or instalied by
any person if:

{A) The principal purpose of such use, erec-
tion, construction or installation is to comply
with a requirement imposed by the department,
the federal Environmental Protection Agency or
regional air pollution authority to prevent, con-
trol or reduce air, water or noise pollution or solid
or hazardous waste or to recycle or provide for the
appropriate disposal of used oil; or

" (B) The sole purpose of such use, erection,
construction or installation is to prevent, control
or reduce a substantial quantity of air, water or
noise pollution or solid or hazardous waste or to
recycle or provide for the appropriate disposal of
used oil.
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MEMORANDUM

To: Environmental Quality Commission

From: Yone C. McNally (for Hearings Officer Linda Zucker)
Subject: Agenda Item P, March 3, 1989, EQC Meeting

Hearings Officer's Report on Proposed Revisions to
Oregon Administrative Rule Chapter 340, Division
12, Enforcement Policy and Civil Procedure

A public hearing was held at 2 pm on December 16, 1988, to
consider the establishment of the Department's enforcement policy
and a civil penalty procedure in rule form through the proposed
revisions Oregon Administrative Rules Chapter 340, Division 12.

Jean Meddaugh, Oregon Environmental Council, read prepared
testimony in support of the rules' purpose and submitted the
testimony in writing. She stated that the definition of
"Magnitude of the Violation" was too vague and should be
clarified; the Notice of Noncompliance enforcement action should
either be eliminated or made mandatory; base fines should be
issued immediately upon documenting a violation with further fines
related to the factor findings to be assessed after all factors
have been analyzed; Notice of Violation enforcement actions be
included in the definition of "Prior Violations"; economic
condition not be considered in determining the amount of the
penalty, only in determining a payment schedule, and; factors
within the formula not carry negative values.

No further testimony was offered. The public hearing record was
closed at 2:30 pm. The record was left open to receive testimony
until 5 pm, January 17, 1989.

Attachments
Written Statement provided by Jean Meddaugh, Oregon
Environmental Council
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OREGON ENVIRONMENTAL COUNCIL

2637 S.W. Water Avenue, Portland, Oregon 97201
Phone: 503/222-19063

ORAL COMMENTS PRESENTED FOR THE
OREGON ENVIRONMENTAYL COUNCIL
BY JEAN MEDDAUGH, ASSOCIATE DIRECTOR

RE: PROPOSED REVISIONS TO OAR CHAPTER 340, DIVISION 12
CIVIL PENALTIES AND THE CLEAN AIR SIP

The Oregon Environmental Council (OEC) applauds and supports
DEQ's efforts to enhance consistency in its enforcement
procedures. We would like to offer the following specific
comments:

page D-2, (6): Under the definition of "Magnitude of the
Viclation™ the definition should be expanded to include deviation
from permits, rules, orders, or standards. We make this
suggestion because not all violations will involve guantifiable

- or for that matter, any - standards. The definitions of "major"
"moderate" and “"minor" are too vague and need to be more
specific, especially since these definitions determine the
starting position on the Penalty Matrices.

page D-5,(1): We suggest that the "Notice of Noncompliance"
should be replaced procedurally by the Notice of Violation.: Our
reading of the rules suggests that the Notice of Noncompliance
just adds an unnecessary step which fails to accomplish anymore
than a Notice of Violation would, and is not a statutory
requirement.

We also propose that the language in secticn (1) (¢) be
changed from "may" to "shall" so that this first notice is
nondiscretionary. We also propose additional language which
wquld require the Department of Environmental Quality to review
the violation in question within a defined time period of 30 or
60 days and make some determination for subsequent enforcement
action which could include the actions outlined in sections (2)
through (6) as well as a decision that no further action is
required to protect public heath and safety. 1If this latter
decision is made, the record should include specific findings to
. support the decision.

We also propose that when one of the follow-up enforcement
actions is taken which involves a fine, the base fine as outlined
in the penalty matrices should be assessed immediately.
Additional fines to be determined by the various factors outlined
in section (1) on page D-11 should be assessed later aftexr all
the factors are analyzed.




Page D-11, (1): Since prior violations affect the formula for
penalty assessment and since prior violations are defined on page
D-2 as any violation for which a person was afforded the
opportunity to contest, this definition would not include a
Notice of Violation. Yet if a person had been in violation, that
should be reflected to be consistent with the intent of this
factor. We suggest that the definition of "prior violation" be
amended to include Notice of Vicolations, or that the definition
of Notice of Violations be amended to make it a "formal"
enforcement action.

We suggest that the economic condition of a violator should
‘not be a consideration in determining the amount of a fine, only
the payment schedule. Furthermore, "significant economic benefit
through noncompliance® - which is a valid consideration in
assessing penalties - should be defined more specifically,
perhaps as a-percentage of profits.

Under (E) on page D-13, we object to a violator gaining
advantage from an unavoidable accident - the rules suggest a
factor of -2 - and suggest that an unavoidable accident be rated
as IIOVI.

Likewise under (F) we feel a violator should be penalized
for noncooperation, but should not gain any advantage in the
point system from cooperation, since they would merely be
complying with the law.

Thank you for this opportunity to offer oral comment. OEC
will submit final written comments along with a broader analysis
of DEQ's enforcement policies before January 17, 1988.




Attachment F
Agenda Item P
March 3, 1989
EQC Meeting

SUMMARY AND RESPONSE TOQ WRITTEN COMMENTS
AND COMMENTS RECEIVED AT THE PUBLIC HEARING

OAR 340-12-026 POLICY

Comment: Delete unnecessary words and add to goals of enforcement
policy

Harry Demaray commented that the word "to" be removed from
sections (1) (b), (c) and (d). He also suggested that the
enforcement goals (section 1) be expanded to include denying a
viclator any monetary gain through penalty and recovering the full
cost of investigating and prosecuting a violation from a violator
through the use of penalties.

Response:

The Department proposes to delete the word "to" as suggested. The
Department believes that the suggested statements are contrary to
the Department's legislative authority. In most cases, the
Department is not authorized to pursue penalties for first time
violations. Also, penalties are not paid to the Department but
are required by statute to be paid into the state general fund.

As the Department is not authorized to recover costs directly
under most of its civil penalty statutes, it believes it would be
inappropriate to have a policy to that effect.

Comment: Endeavor to achieve compliance

R.J. Hess of Portland General Electric (PGE) commented that the
language "will endeavor" contained in section (2), be replaced
with the phrase, "shall use best efforts". PGE believes that this
places a higher duty on the Department.

Marialice Galt of the Northwest Environmental Defense Center
(NEDC) commented that the policy of section (2) was contrary to
legislative intent.

Response:

The Department believes that the policy to endeavor to achieve
compliance through conference, conciliation and persuasion is
mandated by ORS 468.090(1) and proposes to continue to use the
word "endeavor" as it is used in the statute. However, the
Department proposes to change "will" to "shall" so the language
will be identical to that contained in the statute.
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ATTACHMENT F
Comment: Pursue enforcement to achieve all goals.

Ann Wheeler of Oregon Environmental Council (OEC) commented that
the Department should pursue the level of enforcement necessary to
achieve all its goals, not just the goal of compliance.

Response!:

The Department agrees with this comment and purposes that the word
"compliance" in section (3) be replaced with "the goals set forth
in section (1) of this rule."

OAR 340-12-030 DEFINITIONS
Comment: Define "Formal Enforcement

The Environmental Protection Agency (EPA) commented that it
believed that "formal enforcement" needed to be defined.

Response:

The Department agrees with this comment and has added a definition
for "formal enforcement".

Comment: Magnitude of the Violation

The EPA, Jean Meddaugh and Ann Wheeler of OEC and PGE commented
that the Department's definition of "magnitude of the violation"
was too vague. EPA suggested defining "magnitude" specifically
within each program similar to the way viclations are classified
(e.g. "maghitude” would be measured by a specific percentage
exceedance of a permit standard).

Response:

The Department recognizes this problem and has wrestled with it
throughout the rule making process. However, it has been unable
to come up with a workable alternative. The Department does
believe, however, that by listing the factors to be taken into
account in determining magnitude, the Department has provided some
standard by which a determination may be made.

The Department believes that EPA's suggestion has some merit.
However, the Department finds that the suggestion works much
better with sources on permits, where a certain level of discharge
or emission is authorized, than an activity which is outright
banned. The suggestion also only takes into account one of the
several factors relevant to the Department's decision concerning
magnitude. Also, the approach may be difficult and cumbersome as
the Department reqgulates a much broader range of activities than
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does EPA. Therefore, the Department proposes to leave the
definition as is and attempt to clarify it through application.

Comment: Broaden definition of "Prior Violation"®

OEC and Harry Demaray commented that the Department's definition
of "Prior Violations" is too restrictive in that it includes only
those violations for which one is afforded an opportunity for a
hearing. OEC stated that the Notice of Violation and Intent to
Assess a Civil Penalty (NOI) should be included as it is a key
element in determining when a civil penalty can be assessed in
many cases. Mr. Demaray believed that all documented violations
should be included regardless of the enforcement response.

Response:

The Department agrees with these comments. However, since prior
violations affect a person's interest in that they cause an
increase in the penalty amount, the Department believes that it is
constrained as to what violations may be considered. The
Department believes that counting violations for which the
opportunity of a hearing has not been afforded potentially
vioclates due process.

The Department will continue to consider an NOI a prior violation
as it is incorporated into civil penalty actions. Thus, it does
fall under the definition of a "prior violation" as it allows a
violator the opportunity to contest it at the time a civil penalty
is assessed.

Comment: Terms incorrectly or vaguely defined

PGE commented that the use of the term "significant" should not be
used in the definition of "moderate" contained in the rules as
they are not synonymous terms in a thesaurus. OEC also commented
that the terms "major", "moderate" and "minor" were too vaguely
defined. .

Response:
The Department agrees with PGE's comment and has dropped the terms
"substantial," "significant," and slight" from the definitions of

"magnitude of the viclation" and "risk of harm".

The Department recognizes that there is a vagueness problem and
will continue to work on refining these terms.

OAR 340-12-040 NOTICE OF VIOLATION

Comment: Why are certain categories excluded from the Notice of
Violation requirement while others are not?
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PGE objected to the exclusions of hazardous waste, polychlorinated
biphenyls (PCBs) and asbestos laws from the Notice of Violation
procedure. Harry Demaray commented that oil spills should also be
excluded from the procedure.

Response:

The Oregon Legislature has specifically excluded these areas from
the Notice of Violation procedure giving the Department the
authority to assess penalties in these cases without prior
warning. The statute, ORS 468.125(2) (page D-3), also excludes
violations occurring under specific circumstances.

The Department does not specifically have the authority to add oil
spills to this list of exclusions, as it has not been granted that
authority by the legislature. However, oil spills generally fall
under the exclusion "a source of water pollution not normally in
existence for five days". Therefore, the Department believes it
has adequate authority and a specific exclusion is unnecessary.

OAR 340-12-041 ENFORCEMENT ACTIONS
Comment: Replace phrase "may be issued" with stronger language

EPA commented that the phase "may be issued" for formal
enforcement actions was inconsistent with the Department's stated
goals of increased predictability and consistency. It suggested
that "may" be replaced by "will".

Response:

The Department disagrees that the use of the word "may" is
inconsistent with the Department's stated goals. By classifying
violations, the rules create a priority system which allows
violations to be addressed appropriately. The Notice of Violation
and Compliance Order (NOVCO), civil penalties and orders will
generally be issued under the appropriate circumstances. However,
the Department believes it needs to retain the flexibility to
assure that violations subject to these levels of enforcement are
addressed appropriately.

Comment: Eliminate the Notice of Noncompliance

OEC and EPA commented on the Department's use of the Notice of
Noncompliance. Both thought it an unnecessary step and did not
gain the Department added compliance. EPA further believed it
was an inefficient use of Department resources and that the
Department should be allowed to issue penalties as an initial
action. OEC suggested that if the Department chose to continue
using this notice, its issuance be made mandatory.
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Regponse:

The Department believes that it is required by ORS 468.090(1)
(page D-1) to attempt to achieve compliance through "conference,
conciliation and persuasion" prior to initiating formal
enforcement. The Department believes that the Notice of
Noncompliance fulfills this duty. The Department does not believe
that the Notice is ineffective or inefficient. The Notice of
Noncompliance allows the Department to respond to a violation
quickly and is often the most efficient resource available in
enforcement.

The Department agrees that the issuance of the Notice of
Noncompliance should be mandatory and proposes to change the "may"
to "shall". The Department also proposes that the notice be made
the minimum level to be taken for all classes of violation and
that in appropriate circumstances the notice inform a violator
that the Department is considering higher levels of enforcement.

The Department is authorized to issue penalties for certain first
time violations. However, legislative action is required to
expand this authority to include other areas.

Comment: Notice of Violation and Intent to Assess a Civil Penalty
is an inappropriate action for hazardous waste

EPA commented that issuing an NOI is inappropriate in the
enforcement of hazardous waste regulation. EPA also commented
that there appeared to be no difference between a Department Order
and a NOVCO. It also commented that the enforcement actions
appeared to be exclusive and could not be mixed.

Response:

The Department agrees that an NOI is an inappropriate response to
a hazardous waste violation and does not intend to issue such an
action for these violations. However, it proposes no changes to
the rules as the rules are written generally to encompass all the
Department's programs. The NOVCO is the action to be issued for
hazardous waste actions. It is a type of Department Order in
that it is designed specifically for hazardous waste violations,
while Department and Commission orders are available to all
programs and are issued pursuant to specific statutory authority.

The Department is precluded from mixing c¢ivil penalties with other
enforcement actions where prior notice is required for pursuing
penalties. It is not precluded from mixing actions for violations
excluded from the notice requirement or where the Department has
satisfied the requirement.

In terms of when penalties may be assessed, the violations which

F-5




ATTACHMENT F

are excluded from the prior notice requirement are subject to
penalties regardless of the class of violation.

OAR 340-12-042 CIVIL PENALTY SCHEDULE MATRICES
Comment: Penalties are too low

Lane Regional Air Pollution Authority (LRAPA) and George and
Rhonda Ostertag commented that the base penalties amounts were too
low. LRAPA suggested higher alternative amounts.

Response:

The Department designed the base penalties to take into account
the range of activities it regulates. The levels not only take
into consideration the seriousness of the violation, but also
recognize the fact that private individuals as well as business
entities are subject to the Department's regulation. The
Department believes that the base fines are set at a reasonable
level for the vast majority of the violations. The Department
shares the concern that the base penalties may not result in
penalties that comport with "reasonable judgment" in every case.
However, the Department believes that the vast majority of
penalties will be appropriate to the violation and that those
instances where they are not will be the exception.

Comment: Underground Injection Control program penalties are too
low

EPA commented that the $500 penalty matrix was inappropriate for
the Underground Injection Control (UIC) program and that it should
be under the $10,000 matrix.

Response:

EPA is referring to Oregon's on-site sewage disposal system.
Historically, the Commission has limited on-site sewage disposal
penalties to $500 by rule. The Department does not consider
residential on-site sewage disposal to be a part of the UIC
program. Also, although the penalties in the $500 matrix appear
relatively small, they may be assessed on a per day basis.

On-site systems which are larger than 5,000 gallons are required
to have a Water Pollution Control Facility permit. Violations
involving systems of this size fall under the Department's water
guality regulations and are subject to the $10,000 matrix.
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Comment: Mandate civil penalties for oil spills

Harry Demaray commented that the "shall incur' language of 340-12-
042(2) be replaced with "shall be assessed" to make the language
consistent with section 311(b) (6) (A) of the Federal Water
Pollution Control Act.

Response:

The section to which Mr. Demaray refers is a program administered
by the U.S. Coast Guard. The Coast Guard has not delegated this
authority to the state of Oregon. Thus, Oregon is not required to
correct any perceived conflict with federal law. The Department
also feels that it is unnecessary to mandate penalties for oil
spills. Generally, oil spills would fall under the statutory
exclusion "[t]he water pollution . . . would not normally be in
existence for five days . . ." (ORS 468.125(2) (b) page D-3).
However, if a spill were in existence for more than five days, the
violation would be subject to the prior notice requirements of ORS
468.125(1) (page D-2). Mandatory language would have no affect in
this case as oil spills are not a class specifically excluded from
the prior notice requirements.

OAR 340-12-045 CIVIL PENALTY DETERMINATION PROCEDURE

Comment: Change order of letters to spell "PHORCE"

Harry Demaray suggested that the order of the formula factors be
changed so that the letters spell "PHORCE" (for force). He
suggested that it is both easier to remember and fitting.
Response:

Although the suggestion is attractive, the Department has decided
to continue to use the order used in the statute, ORS 468.130(2)
(page D-3).

Comment: Too many variables in determining the amount of the
penalty

NEDC commented that the Department included too many factors in
its civil penalty determination process. It suggested instead
that the Department develop specific penalty amounts for all
violations taking into account only the most extreme
circumstances.

Response:

The Department only included those factors which it is required to
consider by statute. NEDC's suggestion would fail to take into
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account these factors as is required. It also fails to take into
account the range of activities the Department regulates.

Comment: Approach to "Prior Violations"

The Department received several comments concerning the use and
weighting of "prior violations". LRAPA commented that the
weighting of this factor should be increased and prior violations
of the same nature should carry more weight than unrelated ones.
Larry Patterson of Pennwalt suggested that only similar prior
violations be counted and only those that occurred within five
years of the violations for which the penalty is being assessed.
Miriam Feder, commenting for Tektronics, suggested that prior
viclations more that two years old, cross media violations and
violations occurring prior to the promulgation of these rules not
be counted. Thomas Donaca of Associated Oregon Industries (AOTI)
and Llewellyn Matthews of Northwest Pulp and Paper Association
suggested that cross facility violations not be counted. AOI
further suggested that a time limit be placed on how many years
the Department can go back in considering violations and suggested
two years as a starting point, which could be lengthened later.
Craig Johnston of Perkins Coie also suggested that counting
violations which occurred prior to the promulgation of the rules
may be unfair.

Response:

The Department believes that the weighting of prior viclations
generally is sufficient. However, the Department agrees with
LRAPA that identical prior violations should be given more weight
than unrelated violations because a violator is aware that
allowing the same violation to occur again carries the risk of
additional enforcement. Historically, the Department has always
given more weight to identical prior violations than to other
unrelated violations. The Department proposes to increase the
weighting of the prior viclation factor for the recurrence of the
same violation.

The Department does not believe it should wipe the slate clean on
a violation simply because of its age. The Department believes

this potentially gives a break to those who have past violations
in that it makes them equal to those who had no prior violations.

The Department will consider cross media and cross facility
violations. The Department is not only concerned with an
individual facility's compliance, but with compliance company
wide. It is a company's responsibility to see that all its
facilities in all areas are in compliance at all times.

The Department does not believe that including prior violation
which occurred prior to the promulgation of these rules in unfair.
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The Department has considered prior violations in penalty
assessments for many years. This consideration has been in the
Department's earlier rules and the regulated community has been on
notice of it. The proposed rule does no more than quantify this
consideration.

Comment: Consider eliminating the economic factor from the
penalty determination or formula

Several comments were received concerning the use and weighting of
the economic factor. OEC suggested it not be considered in
determining the amount of the penalty, only in determining a
payment schedule. George and Rhonda Ostertag commented that it
should not be considered at all. Perkins Coie and EPA suggested
that it be removed from the formula, calculated separately and
added to the penalty amount.

Response!:

ORS 468.130(2) (c¢) requires the consideration of a violator's
economic condition in determining the amount of the penalty. The
Department believes that it was the Legislature's intent that this
consideration include the examination of facts which would
mitigate a penalty as well as aggravate it. The Department
believes that although the factor is unable to take into account
the specifics of economic benefit or ability to pay, the factor
does generally reflect the weight the Department affords this
factor in its consideration and recognizes the wide range of
individuals and businesses the Department deals with.

The Department agrees with Perkins Coie that it is inappropriate
to increase a penalty simply because an entity is economically
sound and has removed this reference from the rule. However, the
Department believes that the mitigating side should be more
heavily weighted and the Department proposes to increase it to a
negative four (-4).

Comment: What constitutes a single occurrence?

Pennwalt commented that what constitutes a single occurrencé or
repeated violation under the "O" factor needed to be clarified.

Response:

The Department agrees that this factor lacks clarity. The
Department proposes to add wording to the rule to make it clear
that the factor of whether a violation is a single occurrence, or
repeated or continuous refers to the period of time during which
the violation, for which the penalty is being assessed, occurred.
That is, if a violation occurred only on the first day of the
month, it would be considered a single occurrence under this
factor. If the same violation occurred on the first and third day
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of the month, the violation would be considered a repeated
violation. If the same violation occurred continuously for
several days, it would be considered a continuous violation.

Comment: Weighting of the cause of the violation

OEC commented that the cause of the violation, or "R" factor,
should not be weighted at a "-2" for violations which are caused
by unavoidable accidents. OEC suggested that unavoidable
accidents carry a "0" weighting. LRAPA commented that the other
causes of violation (negligence, gross negligence, intent and
flagrant) are not weighted heavily enough.

Response:

The Department disagrees with OEC and intends to leave
"unavoidable accident” at negative two (-2) as proposed. As
stated under the response to the comment concerning econonics, the
Department believes that the legislature intended to give a break
to a person when the cause of a violation was beyond one's
control. -

The Department agrees with LRAPA that the factors should be more
heavily weighted. The Department proposes to change the weighting
so that it better reflects the seriousness with which the
Department views a violation that is negligent, intentional or
flagrant.

Comment: No credit for violator cooperativeness

OEC and George and Rhonda Ostertag commented that the violators
cooperativeness, or "C" factor, should not allow a "-2" for a
cooperative vioclator.

Response:

The Department disagrees that a violator's cooperativeness should
be assumed. The Department believes that it was the Legislature's
intent to give credit to a violator if one cooperated once aware
of a violation. The Department believes it is justified in
leaving this factor at negative two (-2} as proposed.

OAR 340-12-047 COMPROMISE AND SETTLEMENT OF PENALTIES BY THE
DIRECTOR

Comment: Settlement negotiations should not be the sole avenue
NEDC commented that settlement negotiations should not be the sole

avenue for the Department to pursue once a penalty has been
assessed.
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Response:

The Department has never been limited to settlement when pursuing
payment of a penalty. The Director is authorized, not required,
to seek settlement or compromise of any penalty. All penalty
assessments are entitled to a contested case proceeding as
described in Chapter 340, Division 11.

OAR 340-12-055 WATER QUALITY CLASSTIFICATION OF VIOLATIONS
Comment: Intentional oil spills and miscellaneous reports

EPA noted that the Department included "intentional oil spill" as
a class I violations. EPA asked if Oregon had criminal authority
for oil spills. EPA also asked if sections (2)(¢) and (3) (a)
included all required water quality reports.

Response:

ORS 468.990 and 468.992 authorize criminal penalties for willful
of negligent violations of Oregon's water pollution laws. ORS
466.995(3) authorizes criminal penalties for violations of ORS
466.605 to 466.680, Oregon's spill response laws. Oregon may
pursue criminal penalties for oil spills under these laws. All
violations are classified as misdemeanors. Violations of water
pollution laws carry a maximum fine of $25,000 per day of
violation, while violations of the spill response laws carry a
maximum fine of $10,000 per day of violation.

Section (2) (c¢) includes reports to the extent that they are
required by a permit or license. Section (3)(a) applies to
discharge monitoring reports. Failure to submit other required
reports falls under the catch all "any other violation".

Comment: Change language on discharge without a permit violation
Harry Demaray commented that the language of section (1) (e) should
be changed to read "any unpermitted discharge that causes
pollution of any waters of the state", as this wording is
consistent with ORS 468.720(1)(a).

Response:

The Department believes that the current wording is adequate.

The Department does propose to eliminate the word "unpermitted"
as it is redundant within the section's context.
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OAR 340-12-068 HAZARDQUS WASTE CLASSIFICATION OF VIOLATIONS
Comment: Eliminate some of the Class I violations

AOI urged the Department to reconsider all the Class I Violations
for hazardous waste as some appear not to deserve a Class I
rating.

Response:

The Department recognizes that the hazardous waste program is a
complex one. However, it believes that classing of hazardous
waste violations is reasonable due to the potential harm that such
violations pose. The Department also would like to clarify that
the first occurrence of many of these violations are not eligible
for class I status. They are considered Class IIs. To clarify
this, the Department proposes to add the term "systematic" to the
definition section of the rule.

Comment: Wording changes

EPA suggested several wording changes for sections (1) (g) (now
(1) (r)) and (1) (n) (now (1)(o)). EPA also asked why the
classification did not include placarding violations.

Response:

The Department proposes to change the wording of section (1) (r) to
"failure to conduct unit specific and general inspections,"
removing the reference to 40 CFR 265.15 and adding an "or" to
section (1) (o).

Placarding violations apply to transporters. The Department does
not regulate transporters in Oregon. That is the responsibility
of the Public Utility Commission.

OAR 340-12-071 POLYCHLORINATED BIPHENYL CLASSTFICATION OF
VIOLATIONS :

Comment: Misspelled word and meaning of "facility"

PGE pointed out the polychlorinated biphenyl was misspelled
(biphenol) and asked whether a mobil PCB treatment facility would
be considered a permitted PCB disposal facility.

Response:

The Department has corrected the spelling error. The definition

of PCB disposal facility is found in 40 CFR part 761.3, adopted by
reference in OAR 340-110-003.




ATTACHMENT I
GENERAL COMMENTS
Comment: Determination of number of days of violation

EPA asked how the Department would treat several similar
violations for purposes of determining the number of days of
violation.

Response:

The Department retains the discretion to treat similar violations
as repeated or continuous for purposes of the formula or single
separate viclations. Generally in situations such as EPA"s
example (a water quality source has three consecutive monthly
average violations), the Department would view these as separate
violations subject to independent penalities.

The Department does not intend to use this general framework for
several hazardous waste violations. Several violations (proposed
OAR 340-12-068(1) (e), (r), (u), (aa) and (bb), pages A-38 to 40) are
termed "systematic", meaning they occur on a regular basis. When
such viclations are discovered, they will be considered as a
single violation as it is the number of times these violations
occurred that make them systematic.

Comment: Air quality significant violators

EPA commented that it believed that the propeosed rules should
provide for mandatory penalties for all air quality "significant
violators™.

Response:

The Department may not mandate penalties for air quality
violations. Such violations are generally subject to the prior
notice requirement of ORS 468.125. The Department must evaluate
each violation to determine whether it may fit into the statutory
exclusion of a source of air pollution not normally in existence
for five days (468.125(3)(d)).

Comment: Purpose of penalties

EPA asked what the purpose of issuing penalties will be. Would
penalties be issued more routinely, with more predictability or
would more violations be subject to penalties.

Response:

Generally the purpose of penalties is to punish violations and
deter future ones. The Department believes that the proposed

rules may result in the issuance of more and larger penalties.
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However, no more violations are subject to penalties than in the
past.

Comment: Uniform enforcement program

NEDC commented that the Department should create one enforcement
program with subparts that address individual areas of
regulation.

Response:

The proposed rules are exactly such a program. OAR 340-12-026
through 048 applies to all programs while OAR 340-12-050 through
073 addresses each program individually.

Comment: Penalty determination system too subjective

NEDC and George and Rhonda Ostertag commented that the proposed
penalty system was too subjective.

Response:

The Department agrees that the penalty determination procedures is
somewhat subjective. However, the creation of a completely
objective system may be impossible. The Department believes that
the factors enumerated by ORS 468.130(2) requires the Department
to consider the particular circumstances of each violation
individually within a set of standards. Thus, the process will
always require a certain level of subjectivity in order to assure
that each penalty is assessed with regard to the circumstances
surrounding each violation. By establishing base penalties,
classes of violations, and a formula which requires the Director
to make specific findings, the Department believes it has balanced
the Department's need to limit the system's subjectivity while
considering each violation individually to the extent possible.

Comment: Eliminate prosecutorial discretion

NEDC commented that prosecutorial discretion be eliminated for
pursuing the assessment and determining the amount of civil
penalty.

Response:

The Department believes prosecutorial discretion is necessary to
assure that penalties are assessed fairly with regard to the
particular circumstances of the violation. The Department
requires the flexibility to determine what cases are most
appropriate and best support a penalty assessment.




ATTACHMENT F
Comment: Rules limit Commission authority

Perkins Coie commented that the proposed rules appear to limit the
Commission's authority to defer penalties completely.

Response:

The Department disagrees with this reading. The proposed rules
are intended to limit the Department's authority but not the
Commission's authority to defer penalties to any amount as
authorized by ORS 468.130(3).

Comment: Take into account "environmental credits"

Perkins Coie commented that the proposed rules do not take into
account the issue of whether "environmental credits" or
"alternative payments" might be an appropriate way of paying
bpenalties. The concept of "environmental credits" proposes that
those who are fined be allowed to apply the amount of the penalty
to activities that will confer a direct environmental benefit.

Response:

The Department has examined the concept of "environmental credits"
and has used it in at least one instance. The Department believes
these credits can be a useful tool. However, the Department would
only consider using such credits for activities beyond those
required to achieve compliance. The Department did not include
such a concept in its rules as it must first examine the legal
issue of whether it is permissible to defer money from the

general fund.

Comment: Consider litigation practicalities

Perkins Coie commented that the rules do not appear to allow the
Department to make penalty adjustments based on litigation
practicalities.

Response:

The Department generally takes considerations such as strength of
case and likelihood of success into account in its decision
whether to pursue a penalty. Thus, it believes it is
inappropriate to take such practicalities into account in a post
assessment penalty adjustment. Generally, factors which may
influence the Department's chances for success may be adjusted
under the available factors. The Department therefore believes it
unnecessary to promulgate a rule which would take such a factor
into account.
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ATTACHMENT F
Comment: Affect of rules on Oregon Court of Appeals

Perkins Coie commented that the Department does not make clear
whether it intends the proposed rules to be binding on the Court
of Appeals. The Department should make it clear if it intends to
do so.

Response:

The Department does not believe these rules are or should be
binding on the Court of Appeals.

Comment: Use of "promptly" and "immediately"

PGE commented that the words "promptly" and "immediately" are used
in the classification of violations and should be defined.

Response:

The terms "promptly" and "immediately" have different meanings
depending upon the program. The specific meaning of these terms
are found under the substantive requirements for the program.
Thus, the Department believes it is unnecessary and repetitive to
define these words within the proposed rules.

Comment: Meaning of "any"

PGE commented that "any violation of a Commission or Department

Order" is listed as a Class I violation. PGE asked if the term

"any" in this context meant any violation or any violation which
poses a major risk of harm to human health or the environment.

Response:

The Department has proposed that any violation of a Commission or
Department order is a Class I violation. This viclation does not
carry with it an implied requirement that the Department must
first prove the violation poses a major risk. The Department
believes that all such violations are serious and pose a major
risk as such orders are generally issued only after actual
environmental harm has occurred. The Department also considers
violations of orders to be serious as a violator has the right to
participate in the process of finalizing an order either through
contested case proceedings or negotiations. The Department
considers the violation of stipulated order especially serious as
these orders are the product of negotiations and therefore are
viewed by the Department as binding contracts.

|
|
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ATTACHMENT F

Comment: Proposed rules as a Clean Air Act State Implementation
Plan (SIP) Revision

EPA commented that it believed that the proposed rules should be
incorporated in the federally enforceable SIP, while Richard Bach
of Stoel, Rives, Boley, Jones and Grey commented that it should
not be incorporated as incorporation is not required.

Response:

The Department has traditionally incorporated revisions of its
civil penalty rules related to air quality into the SIP. However,
incorporation is not required nor would lack of incorporation
have any adverse affect on EPA's authority to enforce air quality
laws in Oregon. The Department believes the State, EPA agreement
(SEA) gives EPA adequate authority to oversee compliance and
enforcement proceedings in Oregon. If the Department fails to
live up to its commitment under the SEA, EPA has the authority to
independently pursue enforcement. The Department agrees with Mr.
Bach and proposes that the proposed rules not be incorporated into
the state SIP.

Attachments:
1. Written comments provided by Lane Regional Air Pollution
Control Authority

2. Written comments provided by Ann Wheeler of Oregon
Environmental Council

3. Written comments provided by the U.S. Environmental
Protection Agency

4, Written comments provided by Larry Patterson of Pennwalt
5. Written coﬁments provided by George and Rhonda Ostertag
6. Written comments provided by Miriam Feder of Tektronics
7. Written comments provided by Llewellyn Matthews of

Northwest Pulp and Paper Association

8. Written comments provided by Thomas Donaca of Associated
Oregon Industries

9. Written comments provided by R.J. Hess of Portland
General Electric

10. Written comments provided by Marialice Galt of the
Northwest Environmental Defense Center

I
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11. Cralg Johnston of Perkins Coie

12. Harry Demaray

Yone C. McNally:ycm
229~-5152

comments

February 16, 1989
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(503) 726-2514

LANE REGIONAL 225 North 5th, Sulte 501, Springfield, OR 97477

AlR P_OLLUTION AUTHORITY Donald R. Arkell, Dlrector

December 12, 1988 RIS

. OF Chvln MLHU

Y.C. McNally Ub EE H \j [j

Department of Environmental Quality ’ CHEC 16 ice8
Enforcement Division .

811 SW Sixth Ave

Port]and OR 97204-13%0 3.

L

RE: REVISIONS TO OAR CHAPTER 340, DIVISION 12
ENFORCEMENT PROCEDURES AND CIVIL PENALTIES

Dear Ms. McNally:

We have conducted a preliminary review of the proposed revisions to the
departments enforcement procedures and civil penalties. In general, we
support both the concept and your proposed approach in the issuance of civil
penalties. The matrix approach provides a degree of certainty to violators
that penaities will be issued; yet at the same time, it gives assurance of
more uniform treatment. We view both of these as very positive attributes.

As part of our review process, we compared a number of penalties we have
issued for violations of air poilution control regulations with those that
would have been imposed under the matrix approach. This was done for open
burning, asbestos and permit violations. These comparisons produced
relatively consistent results among these types of violations. We did have a
few instances where penaities calculated from the matrix did not square with
reasonable judgement. These were generally attributed to the base penalty and
the weighting factors of prior violations and negligence. Based on these
limited comparisons, we would suggest as preliminary modifications to your
proposal the following:

1. The $10,000 Matrix should be increased as follows:

" Class 1 Class 11 Class 11l
Major $7,500 Major $3,000 Major $1,000
Moderate $4,000 Moderate $1,500 Moderate $500
Minor $2,000 Minor £750 Minor $250

2. The weighting factor "P" should be increased considerably. We
believe prior violations of the same nature should carry
substantia}dy more weight than prior violations of unrelated
nature. ﬁg the time a third violation of the same type is being
considered, the magnitude of the violation should increase at
least one step or double, whichever is greater.

3. Likewise, the "R" weighting factor should be expanded to deter
fiagrant violations. We would suggest the following values:
2 if negligent; 5 if grossly negligent; 10 if dintentional; and
1571f flagrant..

Clean Air is a Natural Resource - Help Preserve It




V.C. MCNALLY ' Page 2

Since we all will be using this system if it is adopted, we woulid be
interested in reviewing other commenis and evaluations from DEQ regions,
industry, or others before a final proposal is acted on by EQC. I have asked
Paul Willhite, our Engineering Services Supervisor, to contact you or Van
Kollias to arrange a meeting to go over the comments. We look forward to
conclusions of this project.

Donald R. Arkell
Director

/t1d
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OREGON ENVIRONMENTAL COUNCIL

2637 S.W. Water Avenue, Portland, Oregon 97201 ‘ Sie o DIVISION

Phone: 503/222-1963 i FTIERT oF ENvmoNMENTAL QUALY

U%E GELYE

JAN 171989

WRITTEN COMMENTS PRESENTED FOR THE
OREGON ENVIRONMENTAL COUNCIL
BY ANN WHEELER

RE: PROPOSED REVISIONS TO OAR CHAPTER 340, DIVISION 12
CIVIL PENALTIES

The Oregon Environmental Council (OEC) applauds and supports
the Department of Environmental Quality's (DEQ) efforts to enhance
consistency and create predictability in its enforcement procedure.
We would like to offer the following comments:

While DEQ has made progress in establishing a public policy
concerning its enforcement of Oregon's environmental statutes, the
proposed rules do not go far enough in utilizing its authority.
The process described in the proposed rules 1is totally
discretionary ~ from whether to even issue a Notice of Violation
to when and how much to fine a viclator. The matrices, numerical
formulas and list of classes of violations in each program wiil
never be used if there isn't an initial decision that a violation
has occurred and that an enforcement action is appropriate,
Without more certainty of agency response, there may be noc more
consistency or predictability than currently exists with no written
enforcement policy.

OEC makes the following specific recommendations in an effort
to add a necessary element of predictability and fairness to these
proposed rules, While at this time we do not have any suggestions
for improving the vague definitions included in the rules, we
strongly urge that clear, concise words be used, leaving as little
room as possible for potential disputes over line drawing.

page D-1, (3) The most appropriate level of enforcement should be
that necessary for all the goals listed in 340~-12-026, not just to
achieve compliance. Protecting the public health and environment,
deterring future violations and ensuring appropriate and consistent
statewide enforcement should also be part of this policy.

page D-2, (6) Under the definition of "Magnitude of the Violation"
the definition should be expanded from "deviation £from a standard”
to include deviations from permits, rules, orders or standards.
Not all viclations will involve quantifiable - or for that matter,
any - standards.

The definitions of "major", "moderate" and "minor" are too
vague, They need to be more specific, especially since these
definitions determine the starting position on the Penalty

[




OREGON ENVIRONMENTAL COUNCIL

2637 S.W. Water Avenue, Portland, Oregon 97201
Phone: 503/222-1963

Matrices. The words "substantial', "significant” and "slight" also
need to be more clearly defined or gquantified.

page D-2, {9) The "prior violation" definition, which is a key
determinant in assessing values of fines, excludes Notices of
Violation., Yet, the plain language clearly means that a violation
has occurred when a Notice of Violation is issued. It is
inconsistent that such a violation is not a prior violation. The
definition of '"Prior violation" should be changed to -include
Notices of Violation, or the definition of Notice of Violation
-should be amended to make it a "formal™ enforcement action.

page D-3, {(11)(12} There are too many references to vaguely
defined risks - "major", "moderate" and "minor".

page D-5, (1) Eliminate the "Notice of Noncompliance™ as an
‘enforcement action, There is no statutory reference to this
action and it merely creates an unnecessary additional step in the
enforcement process., The Notice of Viclation is our recommended
first step.

We also propose that the language in section {1){c) be changed
from "may" to "shall"” so that this first notice is
nondiscretionary. This initial response by DEQ to a violation
should be nondiscretionary. We propose additional language which
would require the DEQ to review the violation in question within
a defined time period of 30 to 60 days and make some determination
for subsequent enforcement action which could include the actions
outlined in section (2) through (6) as well as a decision that ne
further action is required to protect public health and safety.
1£f this latter decision is made, the record should include specific
findings to support the d90151on

We also propose that when one of the follow-up enforcement
actions is taken which involves a fine, the base fine as outlined
in the penalty matrices should be assessed immediately. Additional
fines to be determined by the various factors outlines in section
(1) on page D-11 should be assessed later after all the factors are
analyzed,

page D-11 The "P" factor or "prior violation" is one of the six
factors which are considered in determining the level of fine to
be assessed. As stated above this factor should include Notices
of Violation in order to take into consideration the first or even
multiple violations of regulated source.

page D-12, {c) It is our opinion that the economic condition of
a violator should not be a consideration in determining the amount
of a fine, only the way the fines will be paid, i.e. the payment
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2637 S.W. Water Avenue, Portland, Oregon 97201
Phone: 503/222-1963

schedule. However, if such a factor is continued, the rules should
define or outline the process for determining a source's "economic
condition". In addition, how will an "economi¢ benefit" be
defined? Again, words such as "significant" or "moderate" should
be defined - perhaps asz a percentage of profits.

Finally, it is unclear why violator should receive credzt (a
-2 in the equation) because it is in poor economic condition or
because it gained no economic benefit from the noncompliance,
Credit should be given in the equation only when the violator does
something - something positive to assist in ending the violation
or cleaning up an environmental mess. The two above factors should
receive neutral (0) assessments.

page D-13, (E)(F) If a violation occurs from an unavoidable
accident, the violator should not receive any credit (-2) for that
circumstance. That cause for a violation should receive a neutral
assessment. Credit should be awarded only through some positive
action by the violator, not because of an accident.

What constitutes "cooperativeness" in correcting a violation?
How cooperative does a violator have to be in order to receive a
2 point credit? should a violator receive credit for complying with
mandatory cleanup requirements, or should it have to go over and
above the requirements in order to get the credit? We propose that
the credit be allowed only when the violator completes extra steps
or works ahead of a schedule in eliminating a violation.
Otherwise, the source should receive a 0 for complying with
schedules or regquirements.

In OAR 340-12-050 through 340-1-073 DEQ has done an admirable

job cataloguing the many possible V1olat10ns in each area of its
environmental enforcement program.

Thank you for the opportunity to provide these comments.
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Fred Hansen, Director

Oregon Department of Environment - Quality
811 SW 6th Avenue

Portland, Qregon 97204-1390

Dear Fred:

We have reviewed DEQ's enfo: -=ment procedure and civil penalties. It
appears this document if adoptec y the Oregon Environmental Commission will
provide DEQ with enforcement pro dures that will allow establishment of a
consistant and equitable prograr :f enforcing violations that EPA considers
significant. We also feel that - DEQ implements and follows -these. .. .. .- .
procedures, it will result in a -—edicability of DEQ's enforcement actions
that will minimize Federal inter 2:ntion on enforcement.

Our comments on DEQ's enforc ament procedure and civil penalties are
attached. They are divided intc three groups - water, air, and RCRA.

- We congratulate DEQ for uncertaking this.very large task of:-preparing-an: ' -
enforcement procedure and civii penalty policy. We Took forward-to see our
comments incorporated into the iocument and the document adopted by the
Environmental Quality Commissic:.

If you have any questions [ ease contact me at 221-3250,

Sincerely,
D
iKenneth D. Brooks

Assistant Regional Administrator - 000

~cc:. Tom Bispham

#1663E
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EPA Comments on DEQ's Enforcement Procedure and
Civil Penalty

1. Water Programs Comments

Page D6-D7:
- Enforcement Actions - 340-12-041:

The following enforcement actions are referred to as formal enforcement
actions:

Notice of Violation and Intent to Assess a Civil Penalty
Notice of Violation and Compiiance Order

Notice of Civil Penalty Assessment

Order

The term, formal enforcement action is not defined though enforcement is
defined as any documented action. Formal enforcement is specifically defined
and required under certain circumstances in EPA programs and by Oregon's NPDES
program pursuant to the Compliance Assurance Agreement. The actions Tisted
above do not automatically meet the EPA definition simply by caliing them
formal. If the term is to be used, it should be defined.

SUGGESTION: Formal enforcement is an administratife or judicial action

- Explicitly requires recipient to take some corrective/remedial
action, or refrain action, or refrain from certain behavior, to
achieve or maintain comp]iance;

' 'rkfef'zlExp11c1t1y-1s based on. the lssutng Agency s, determ1nat10n that a’
- violation has occurred;

- Requires specific corrective action, or specifies a desired result
that may be accomplished however the recipient chooses, and specifies
a timetable for completion;

- May impose requirements in addition to ones relating directly to
correction (e.g., specific monitoring, planning or reporting
requ1rements), and

- Conta1ns requ1rements that are independently enforceable without
having to prove original violation and subjects the person to adverse
legal consequences for noncompliance.




- greater than 3 months late = major

The minimum penalties for the UIC program apﬁear to be too small to serve
as an effective deterrent to potential violators.

If we are reading the proposal policy correctly, the $500 "Matrix" would
be applied to the Underground Injection Control (UIC) program, as well as some
other EPA programs. We believe that any enforcement policy with a $500
maximum penalty is inherently incapable of meeting the objectives of EPA's
penalty policy. That policy has as its central tenet the belief that the
penalties assessed should, at least, eliminate all economic benefits which the
operator accrued as a result of its violation(s). It is not hard to imagine
UIC program violations which would save the operator sums which are far in
excess of $500. For example, unauthorized injection (injection without a
permit from State authorities) could save the operator several thousand
doilars in costs. Other examples are not that difficult to identify.

Consequently, we strongly recommend that, if permitied by state statute,
the $10,000 matrix be used for UIC program viclations. If this is not
permitted by statute, we would recommend that DEQ request a change in
authority from the state legislature at the earliest available opportunity.

Page D-12 (C) ST T

Suggest separation of economic condition and benefit. The penalty should
not be Towered if there was not economic benefit. If there was a benefit, the
penalty should perhaps be raised by the amount of benefit if it can be

_determined. If it cannot be determined, then use 2_or,4.gsrjn“(iii)‘and_(iy)i,, e

- ".If the economic condition is poor, perhaps the penalty decrease-should bé -

case by case rather a standard 2 as in (i).

We strongly recommend that any penalties collected for violations be
applied to water quality/aquatic resource restoration/enhancement. For
example, if fisheries or wetlands are adversely effected by the violation,
penalties should be collected and used to restore or enhance fisheries

resources or wetlands within the same waterbody system, stream, watershed,
estuary.

Money collected from penalties that simply goes into the "general fund"
does nothing to mitigate resource damage or loss. Equals net environmental
foss.

Page D-22
- Water Quality Classification of Violations

Class One: (b) intentional o1l spills. Doesn't Oregon have criminal
remedies for intentional violations?




Page D7-14
- Violations

It is not clear how violations are to be counted and run through the
penalty calculations. For example, consider three consecutive-violations of
the monthly average limitation for the same parameter.

1. Are these three separate violations each run through the matrix

separately, or is one violation run through the matrix and the other
two accounted for in the formula, items "8"7

2. For water quality violations, civil penalties shall range from
$50.00 to $10,000 per day. How many days of violation are
represented by the three monthly average violations?

- Class and Magnitude of Violations (340-12-055)

Both the class and magnitude of violations are described in narrative
form and are quite subjective. While this may have the advantage of
increasing the discretion of the Department, it may permit wide variation in
penalty assessments and subject the Department to criticism and second
guessing during the hearing process. If the policy is too subjective, there
is 1ittle point in having a policy. The proposed policy would classify some
violations as "major," “moderate," or "minor" based on the degree to wh1ch the
violation deviates from the applicable standard. "Major" would.be a- R
"substantial" deviation, while "moderate" would be a "significant" dev1at1on.
Unfortunately, these two terms are synonymous in common use. Other types of
viclations are classified using the same terminology with reference to the

potential environmental effects or pubiic health risks associated with the
violation.

The - subJect1v1ty in_class might be difficult to remove, but:at- 1east in-

':che NPDES and UIC:-program, magnitude could be made more objective by ut111z1ngm_ ST

% exceedance for limit violations and time exceedance for schedule violations
and late reports.

For example:

- up to b0% exceedance = minor

- 51 - 75% exceedance = moderate

- greater than 75% = major
and
- up to 1 month Tate = minor

- 1 - 3 months late moderate

u




Page D-23 - Class 2 (C) and Class 3 (a)

Does either of these include other required reports such as pretreatment
reports, bioassay reports, etc.?

IT. Air Programs Comments

EPA supports DEQ's proposed revisions to its enforcement policy and we
strongly encourage their adoption. We believe that DEQ's revisions, in
conjunction with modifications suggested by our comments below, will produce

- positive benefits both to air quality within Oregon and to its citizens. EPA
also encourages the submittal of the final version of the enforcement policy
as a formal revision to the Oregon State Implementation Plan (SIP).
Incorporation of the rules into the SIP means that they will be both Federally
and State enforceable as well as mutually consistent. This will continue the
EPA-DEQ partnership in air quality as well as send a signal to industry that

their compliance is expected. OQur comments, as related to the air program,
follow.

1. The proposed revisions. focus on predictability of penalty amounts
but not predictability on when penalties will be issued. APB feels
strongly that the latter is needed to provide meaningful rules on
penalties. Such rules should incorporate EPA policy, including
coliection of penalties for all "Significant Violators."

2. HWhat will be the purpose of issuing penalities? ~Wili they be issued. -~ . -
more routinely, .i.e. more-of -them, or with more predictability?---Wilt =~~~ -

more violations be subject to penalties?

3. b-2 The definitions for major, moderate and minor {magnitude of
violations) are in subjective terms. A more objective set would be
useful. For example, a minor violation might be from 1.0+ to 1.5 times
the standard; moderate from 1.5 to 3.0 times the standard and major
greater than 3.0 times the standard.

4, -3 The definitions for risk of -harm - major, moderate, minor. -
should be clarified. As written, the words are defined in terms of
themselves.

5. D-3 Definitions for Class I, II and III violations should be
clarified, per (3} above.

6. D-5 The words "may be issued" for formal DEQ enforcement actions
conflict with the stated intention to increase predictability and promote
consistency. For a policy which will be a proposed SIP revision, we
suggest the words "will be issued" as a substitute. These words send a
stronger message to the regulated community. DEQ may then exercise its

enforcement discretion and not issue a NOV if extenuating circumstances
exist.

7. D-5 We are curious as to the apparent, self-imposed requirement
that DEQ issue two warnings - a Notice of Non-compliance and Notice of
Violation with Intent to Issue a Civil Penalty - before a penalty can be
issued. In the interests of expediting source compliance as well as
conserving scarce Department resources, this procedure appears to he




cumbersome and provide inadequate incentives for sources to achieve

compliance. We suggest that DEQ be permitted to issue civil penalties as
an initial enforcement action.




111. RCRA Program Comments

1. It appears that DEQ will no longer use Class III as a violation class as
everything not listed as a Class I is by definition a CLass II. The new
policy will allow DEQ to take formal enforcement action (i.e., an order with
penalty) against violators with DEQ Class I violations. It does not make such
action mandatory, however. This may lead to situations where an inappropriate
action is taken by DEQ against someone EPA would consider a Significant
Noncomplier. Such a situation may lead to an unavoidable EPA overfile in the
case. Other comments are as follows:

2. A major difference between Oregon's and EPA's Revised Enforcement Response

Policy (EPA-ERP) is the distinction between the violation and the violator.
Under EPA's policy, a violator with numerous non-repeat small violations
{e.g., Class III violations under Oregon) could still be treated as a High
Priority Violator and an order with penalty issued, if the violator is

believed to be recalcitrant. There appears no such mechanism in DEQ's revised
policy.

3. Section 340-12-041(2), Notice of Violation and intent to Assess a Civil
Penalty (NOI) is identified as appropriate for responding to a Class I

violation. However, at Section 340-12-068; the Class I violations- isted: are |

for the most part, those Tisted as HPV's under EPA policy. Such a notice does
not include a penalty or a schedule by which compliance must be achieved.

Also the language in sub-section (c) is rather obtuse if what is meant is that
Class I violations other than those established through rules, orders, or
permits established under ORS 466.005 through 466.385 are the only Class I
-.violations addressed under a NOI. Further, -the "or" statement .in this-

subsection -would allow-repeat Class II-or. 111.violations to be addressed T

through a NOI which is not equivalent to a formal action under EPA's policy.

4. 1t appears that a Notice of Violation and Compliance Order (NOVCO) can be
used as a followup to a Notice of Noncompliance or NOI along with responding
to any violation of the hazardous waste regulations. As no penalty is
associated with NOV/CO, this could result in a High Priority violator
receiving an Order without penalty.

5. The Notice of Civil Penalty Assessment appears similar.to an EPA Complaint

and can be issued for repeat Class II or III violations or for an intial Class
I violation.

6. 1t is unclear the difference between a NOV/CO and a Department Order under
340-12-041(5) and between and Order and Stipulated Final Order. Is a NOV/CO a
type of Department Order? '

7. There appears little correlation between the statement in Section
340-12-052(e§ and the conditions at 340-12-041(4) on which a Notice of Civil
Penalty Assessment can be issued. Class Il and IIl v10]at1ons must be repeat
violations for a penalty action to be athourized.

8. Section 340-12-068(1)(n) has a somewhat different reading than found in
EPA's ERP with the substitution of an "and" statement preceeding the words,
"cost estimates". The EPA-ERP uses an "or" statement,

9. Section 340-12-068(1)(g) attaches the Class I violation on the failure to
conduct general inspections rather than as in the EPA-ERP where the violation
is for development of the inspection schedule and also for the




" implementation.

Limiting the inspection to that required under 40 CFR 165.15
may fail to account to the unit specific inspection requirements.

10. The EPA-ERP includes as a HPY someone who has multiple placarding
violations. This example is not included as a DEQ Class I violation.

11. 1t may be helpful of deleted material is both underlined and bracketed to

make review easier. For example, at page D-40 the bracketed material
continues through to page D-42.
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Stephanie Hallock

Department of Environmental Quality
Executive Buliding

P11 S.¥. Sixth Avenue
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Dear HMs. ock:

We have reviewed DEQ's Revised Enforcement Procedures and Civil Penalties
and provided preliminary comments for a consolfdated regional response,
However, the fcllowing final comments. incorporate the preliminary comments,

clarify some references and statements, and add a concern regarding reporting
of High Priority Violators (see comment #2). -

In general, we find that a number of violation scenarfos have been added
to DEQ's enforcement response policy, which should lead to DEQ's establishing
a consistent interpretation of {inspection observations for those deficiencies
-EPA considers significant enough to Tlabel & violator as a High Priority . . . -
Violator (HPY). The new policy will allow DEQ to take formal.enforcement- .
action (1.e., an order with penalty) against violators with DEQ Class ] action
violations. In addition, the Notice of Civil Penalty Assessment appears
similar to an EPA Complaint and can be issued for repeat Class Il violations
or for an initial Class I violat{on., However, 1% does not make Such actions
mandatory. This may lead to situations where the action taken by DEQ against
g S1gnificant Noncomplier (SHC) differs significantly from the action expected
- by our policy. Such a sftuation could result in an EPA overfile in the case,

Our other comments are as follows:

1. A major difference between Oregon's and EPA's Revised Enforcement ,//
Response Policy (EPA - ERP) 1s the distinction between the violation and the
violator, Under EPA's policy, a violator with numerous non-repeat small
violations {e.g., previously Oregon's Class 1II violations) could still be
treated as a HPV and an order with penalty isswed, if the violator is believed
to be recalcitrant, .There appears to be no such mechanism in DEQ's revised
policy. Thus, here {s another sifuation where DEQ's determination may not be
considered appropriate under the EPA-ERP. : :

2. It sppears that DEQ will no longer use Class IIl as a violation
class, as everything not 14sted as a Class 1 §s5 by definition a Class II. It
also appears that EPA's Classes 1 and II are approximately cquivalent to DEQ's
Class 11, and that EPA's HPY 1s approximately equivalent to DEQ's Class I.

Due to these differences in designation and identification, we are concerned
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that there is a potentfal for misunderstanding and miscommunication with
respect to {dentifying and reporting High Priority Yiolators to EPA,
especially on CMEL. The reguiations should clearly describe the difference
between DEQ's Cless I and HPV. IF there is no difference, we would expect an
enforcement response of an order with penalty or other economic sanction in
those cases equivalent to EPA‘s HPY classification, We would also expect a
clear understanding of how those cases will be reported to EPA. This ig
particularly important since the state enforcement program will be evaluated
in part on statistics derived from state reporting.

3. Seetfon 340-12-041(2), Notice of Violation ant Intent to Assess a
Civil Penalty {NOI), 4s fdentified as appropriate for responding to an EPA
Class I violation., HKowever, in Section 340-12-~068, the DEQ Class I violations
Tisted are for the most part those 1{sted as HPY's under EPA's policy. This
could lead to DEQ's 1ssuing an ¥OI to a High Priority Violator, which EPA
would consi{der to be™an informal. an nappropriate, action. Such a notice
does not 1nclude a penalty or a schedule by which compliance must be achieved,

Also, the language in sub-section-(c): 1s unclear 1f whet 1s meant {s that
Cless I violations other than those established through rules, orders, or
permits established under ORS 466,005 through 466.385 are the only ClLass I
violations addressed under an K0I. Further, the “or® statement fn this_
sub-section would allow repeat DEQ Class I1 violations to_be addressed through

an ROT, whiﬁh‘1s”ﬁﬁt”éﬁﬁiva1enthpg¥g—f9[@§1ngggion under EPA's policy.

. -4« 1t appears that a Notice df-Vio%atibn hnd:Compliahce'Order'(NOVCO)r //' '
can be used as a followup to a Notice of Noncompliance or NOI along with
responding to any violation of the hazardous waste regulations. As no penalty

1s associated with an NOV/CO, this could result in an HPY receiving an Qrder
without penaity.

5, Thé.gjjference 1s unclear between an NOV/CO and a Department Order
under 340-12-041(5) and detween an Order and a Stipulated Final Order. Is an
NOV/CO a type of Department Qrder?

6. There appears little correlation between the statement in Section -~
340-12-042(1) (e} and the conditions in 340-12-041(4) on which a Notice of
Civil Penalty Assessment can be {ssued. Class IT violations must be repeat,”
viotatfons for a penalty action to be aufhorized.
7. Section 340-12-068{1)(n) has & somewhat different reading than found =
~ in EPA's ERP with the substitution of an “and* statement preceding the words
"cost estimates.”™ The EPA - ERP uses an “or* statement.

8. Section 34-12-068(1)(q) attaches the Class I violatien on the fatlure
10 conduct general inspections as required under 40 CFR 265.15. Limiting *this///~
section to the general inspection requirements may fail to account for the
unit-specific inspection requirements. This section should clearly identify
that the unit-specific criteria must be met as well as the development of a
schedule for 1nspections.




. 7.1

. e
9, The EPA - ERP {ncludes as an HPY someone who has multiple placarding
violations. This example is not included as a DEQ Class I violation,

We hope these comments are helpful. We look forward to discussing them
with you during our January 9 conference call.

Sincerely,

e

Michael F. Gearheard, Chief
Waste Management Branch

ce: dJdan Whitworth, DEQ
Brett McKnight, DEQ
Al Goodman, 000
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Dept. of Envirommental Quality o EHEG 2058 -

Enforcement Section
811 S.W. Sixth Avenue
Portland, OR 07204

ATTN: Yone C., McNally

The following comments are provided on the proposed revisions to the
civil penalty rules.

As proposed, OAR 340-12-045 (1)(c) contains a formula for calculating the
amount of a penalty. Factor '"P" varies depending on the number and type
of violations a facility has experienced. It is suggested the wording be
revised as follows:

(A} "P" is whether the repondant has any similar prior violations
of statutes, rules, orders and permits during the last 5 vears.

A 5 year review period would generally be equivalent to the length of
most environmental permits. Since standards and permit conditions
generally changes over time, it would seem appropriate to limit the
viclations to recent standards.

Factor '"O" varies depending whether the violation was a single occurence
or was repeated. It is not clear how a single violation in 1987 and
again in 1988 would be handled. Are these single occurrences or are they
repeated? It is suggested that class two and three violations be
considered as single occurrences if they occur at least 3 months apart.
Two or more class one violations occurring during any 12 month period
should be considered as repeated.

Thank you for the opportunity to comment on the proposed rules.
Sincerely,

PENNWALT CORPORATION

Sty L, 3T
LARRY DT PATTERSON
Environmental Control Director

LDP/pe
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DEQ Enforcement Section

811 SW Sixth Ave,

Tenth Floor

Portland, OR 67204

We are writing to comment on the revision of Oregon
Administrative Rules on pellution enforcement, We believe
that 1) your general concept of using fines only after not
complying voluntarily is flawed and 2} the fine amounts are
too low. The fine matrix concept is fine as it removes some
flexibility a lax-enforcement agency might use.

By generally fining companies only after they have been
discovered and have not complied voluntarily, these companies
have 1little incentive to clean up their operations before
discovery., The fine matrix should be mandatory for all
pollution infractions, with steeply increasing fines for
noncompliance once warned or for repeated infractions. 340-
12-040 (2) should be altered to say a penalty will be
accessed in all cases when a infraction is found,

I disagree concerning the predictability. There will still
be major disputes over where on the matrix specific
infractions belong. In fact, it is probably as arbitrary as
the old system,

We urge you the reconsider several of the formula factors.
The violators econcomic condition is not relevant. All
violators should be treated the same. Poorly run companies
in economic trouble should not be given less of a fine
because they are in economic trouble. Their infractions
cause just as much environmental damage. 340-12-045 (1-¢c-C)
should be removed and the amount of the base fine increased
to make up for lowering of fines this would cause,

A value of "-2" should not be given when the violator was
cooperative. All violators should be assumed to be
cooperative. Those who are not should be penalized--those
who do should not be rewarded. All violaters should be
expected to cooperate, Give a positive value to those who
don't cooperate. Delete 340-12-045 (l-c-F-i).

We assume polluters will be strongly in favor of these rules.
We would if we were in thedir shoes. I urge you to alter to

/

g
wo b

,




the admin rules to deter pollution infractions -- not make it
-easier for polluters to figure out what the fine would be if
they get caught.

Sincerely,

el

George Ostertag
Rhonda Ostertag
4303 25th Ave. NE #13
Salem, OR 97303
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The BROADWAY BLEG., 930
621 5W ALDER STREET
PORTLAND. OREGON 97205

15031 241-1673

Ms. Yone C. McNally January 12, 1989
Department of Environmental Quality '

Enforcement Section

811 S.W. Sixth Avenue

Portland, OR 97204

re: Proposed Civil Penalty Rules, DAR 340-12-030 through 071.
Dear Ms. McNally;

Tektronix, Inc. welcomes the opportunity to comment on the
revised civil penalty rules. Application of the proposed penalty
matrix would take into account prior violations of the offender in
administering enforcement action. Tektronix makes the following
recommendations regarding this use of prior violations and reguests
the Department to consider these comments in redrafting the
definition of that term at 340-12-030.

Tektronix recommends that, for purposes of enhancing a
corrent violation, the Department only look te vieolations within
the previocus three years. For example, if a company had violations
on March 1, 1989 and March 1, 1991, the Enforcement Section would
look te the 1991 vioclation in considering the appropriate penalty
for a violation occuring in March of 1993, but would not consider
the 1989 violation. This amnesty provision rewards the person that
is succesful in changing a poor record with the Department by
allowing that person to grow beyond previous problems. Such a
policy may well provide incentive to the repeat violator to correct
such behavior in the hope of being able to clean the slate by
observing a period of strict compliance.

The addition of this type of amnesty provision
necessitates a clearer definition of when the viclation is
considered to have occurred. Tektronix suggests that the
Department use the date alleged in the Notice of Violation, to
measure most meaningfully the conduct of the person. Use of this
date also gives the Department incentive to take prompt and
effective action.

- Tektronix also recommends that only those vielatiens . that
occur after the proposed penalty rules are adopted be used to
enhance penalties. Under previous Departmental enforcement
pelicies, a person may not have had the same incentive to oppose
enforcement action that it now has. In some instances, it was
probably more expedient for a person to pay a small fine or sign a




consent agreement than to retain counsel and contest the
Department's allegations. Adoption of this proposed policy will
change that practice dramatically. It would be grossly unfair to
use enforcement records generated under the previous conditions to
enhance penalties to be applied for vioclations committed in the
future, especially since such use would be made mandatory under the
proposed rules.

Tektronix further recommends the proposed rules be changed
so that only prior viclations under the same program as the current
enforcement effort be used for penalty enhancement. For example, a
prior hazardous waste violation would be used to enhance a
hazardous waste violation pending before the Department. However,
a prior water viclation would not be considered by the Department
in assessing a penalty under the hazardous waste program. This
change recognizes that the different programs administered by the
Department require different approaches, disciplines and perhaps,
differing priorities depending on the person’'s operation. For
example, it may take some time and mistrials for a person to bring
a cvomplicated system into balance, but the difficulties in those
efforts do not necessarily reflect on the person's willingness or
ability to comply with other programs of the Department.

Tektronix appreciates the opportunity to recommend these

changes to the proposed rules.

Very truly yours,
rd 3 ’ T 7
N 'é %//u i s -~ : ;f”f’\
N e /
Miriam Feder

cc: Frank Deaver
Ed Lewis
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January 16, 1989

Department of Environmental Quality

811 SW Sixth Avenue
Portland, OR 87204

ATTENTION: YONE C. MCNALLY
RE: REVISIONS TO CIVIL PENALTIES

Doar Ms. McNally:

The DEQ;s efforts to Incorporate Its enforcement policy Into rules and to provide
pradictabllity to the regulated community is to be commendad.

The NWPPA would like to call one provision to your attention which could result In
serious inequities to large facllities.

-12- on page D-11 establishes multipliars for the
respandents’ prior violations. This may bs appropriate If the same unit was previously
involved and the clrcumstances which caussd the prior violation were not adequately
corrected. It Is pot appropriate if attogether & different unit or situation was Involved.
In the later situatlon, the regulation would be Inequitable to large complex facllities

“with many different types of pollution control devices (alr, waler, etc.) or any faciilly

with a continuous smission monitoring device. In such cases the reguiation penalizes
because of statistics rather than wrong-dolng. The esszential purpose ¢of enforcament Is
to secure compliance through changas in operations, malintenance or behavior of the
ragulated party. [ncraasing the panally bacause of unrelatad incidsnts is meraly a

financial surcharge on large facilities which submit more dais.

You might note that a few years ago, Washinglon state chose a similar approach with

oonsequencas which were exiramaly burdsnsorme to the Washington Depariment of
Ecology. After the first year of expetience, the inequities became apparent and triggered
a great deal of criticlsm of the agency with the result that the agency I8 now engaged In a
much more extensive revision of its enforcement policy than If the policy had been

fairly constructad in the baginning.




Department of Environmental Quality
January 18, 1989
Page 2

Oragon could avoid going through some of the same problems by clartfylng that the P
factor relates to similar or related prior viotations.

Sincerely,

M,WM

Llewallyn Matthaws
Executive Director

(Msd
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ASSOLIATED
OREGON
INDUSTRIES

January 16, 1989

DEQ Enforcement Section
811 S. W. 6th Ave.
Portland, Oregon 97204

Re: Comments of Associated Oregon Industries, Inc. regarding
the proposed revisions of OAR 340, Division 12, Civil Penalties.

The following comments are directed primarily at the apparent,
but we suspect unintended harshness of the proposed ruies as they
will apply under the section on "Hazardous Waste Management and
Disposal Classification of Violations" found in OAR 340-12-068.
Another issue of concern is the conflict found within the rules
as the rules relate to this class of violations.

Initially we reviewed the "Magnitude of Violations" (0AR
340-12-030[6])), "Risk of Harm" )OAR 340-12-030[11]) and
"Viplations" (OAR 340-12-030[12]) and concluded that the
classifications were rational and achievable in the context of
the proposed enforcement activities. Each category contains a
range of options that may be applicable over the number of
programs to which the proposed rules will apply.

Review of the matrix, together with the factors to be considered
in arriving at the civil penalty for any violation appeared
appropriate to provide the necessary basis to enhance or mitigate
the penalty to be applied.

One comment, however, is with regard to prior violations in OAR

340-12-045[1]1{C)[A]. We suggest that prior violations should be
limited by two additional factors:

(1) Prior violations at the inception of the program should be
limited to a period of time in the past. We believe that this
peried should not exceed two years. After the proposed rules are
in effect the period of time in the past could be extended, but,
again, there should be a time prior to which previous violations
should not count; and

(Z) Prior violations should be limited to the facility in which
the prior violation occurred. If multiple plant employers are
subject to past violations at other company plants they will be
placed at a significant disadvantage to a single plant operator
as it relates to the amount of penalties that might be assessed,
and Tgy not retate at all to the magnitude of the violation
itself.

(continued, page 2)




Comments of Associated Oregon Industries
Page 2

Review of the Class one, two and three violation examples for all programs
appear to comply with the general goals of the program. However, one
classification presents difficulties and, when combined with other factors
in the rules, the penalties appear excessive. We refer here to the
provisions of OAR 340-12-068 relating to Hazardous Waste Management and
Disposal where virtually all violations are Class one, from subparagraph
{a) to (ee). Then there is (ff) which covers any other violation which
poses a major risk of harm. There follows a general statement that Class
two violations cover all other violations. Unlike all other
classifications, there are no Class three violations provided.

We urge you to review the entire list of Class one violations for this
classification because we believe that there are included in the present
list violations which do not deserve a Class one rating. Some should be
rewritten and downgraded and others should be downgraded. Some, but
certainly not all, of the paragraphs to look at would be (f), (m), (q),
(t), (z) and {aa).

Another reason for urging the above request is that, as proposed in OAR
340-12-068, it appears that most violations will be Class one in nature.
If this is the case, as we believe, then under OAR 340-12-041(Enforcement
Actions) you will in all such cases, where any action is required, have to
issue a Notice of Violation and Intent to Assess a Civil Penalty as
provided by Subsection (2) of that Section. We arrive at this conclusion
because the Notice of Noncompliance provided in Subsection (1), which
gives notice of a violation, appears to be Timited to Class two or three
or lesser violations. Such a result hardiy conforms to the goal of
conference, conciliation and persuasion of which the Department is justly
proud. Also, we believe such a result would further burden this program
which is already unduly complex for both the agency and the regulated
community.

In view of this situation we request that you revise the Class one Tist in
OAR 340-12-068 to reflect more closely the severity of the violation to
the criteria for Class one, two and three violations and the goals of
these proposed rules. You may also want to revise OAR 340-12-041(1) so
that a Notice of Noncompliance can be used on Class one violations.

One last comment relating to OAR 340-12-052, Noise Violations, we suggest
that paragragh (a) of the Class one violations is approporated, but that
paragraph (b) would appear to be a Class two or three violation.

We appreciate this opportunity to comment.

Sincerely,
Associated Oregon Industries, Inc,

- //‘ -
%7/},‘,“ e ﬁ;‘)f/l"{;——/

Thomas C. Donaca, General Counsel
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Ms. Yone McNally

Oregon Dept Environmental Quality
Enforcement Section

811 SW Sixth Ave

Portland OR 97204

Dear Ms. McNally:

PGE has reviewed the proposed revisions to ORS Chapter 340,
Division 12 Civil Penalty Rules and has the following comments:

1. ©OAR 340-12-030(6)(b}) and OAR 340-12-030(11)({(b): The word
"significant" has the same meaning as "major" (see Roget's
I1I Thesaurus). Another word is needed to define "moderate"
Roget's II Thesaurus lists three synonyms: modest,
reasonable and temperate.

2. The word biphenyl is spelled incorrectly (biphenol)
throughout the proposed revised rules.

3. Why are hazardous waste, PCBs, and asbestos rules excluded
from the notice of viol¥ation procedure? We do not
understand why violations of these rules are different from
violations of rules for air quality or water quality.

4. The words "promptly" and “"immediately" are used throughout
the proposed revisions.

The rules for Underground Storage Tanks give 24 hours to
report suspected spills or releases. 1Is this “promptly® or
"immediately"? Are these "prompt" or "immediate" reports to
go to the 1-800-452-0311 number or can they wait until DEQ
working hours (8:00 - 5:00)? DEQ needs to clarify what is
expected to avold future legal entanglement over what is
"prompt" and "immediate".

5. OAR 340-12-071(1){(a)(A): 1Is a DEQ approved mobil PCB
treatment facility considered a permitted PCB disposal
facility"?

121 SW Salmon Street, Portland, Oregon 97204




Ms Yone McNally
January 16, 1989
Page 2

6. Throughout the propesed rules, even though classes of
violations have been defined in the definitions section, in
the body of the rules under the different classes of rules
for different types of violations, it often says "any
violation of . . ." Does that really mean "any." or does it
mean any as originally defined, i.e., "any violation" for
Class One still must mean that it poses a major risk of harm
to public health? As a specific example. see OAR
340-12-071, subsection 1 on page D-46 of the proposed rules,
which says:

(1) Violations pertaining to the management and disposal of
polychlorinated biphenyls (PCBs) shall be classified as
follows:

(a) Class One: . v .

(C) Any violation of an order issued by the Commission
or the Department.

7. Under subsection 2 of OAR 340-12-026 on policy., we would
suggest that the wording in the first sentence be revised to
read as follows:

Except as provided by 340-12-040(3), the Department shall
use best efforts prior to_initiating and following issuance
of any enforcement action to solicit compliance by
conference, conciliation _and persuasion.

The primary concern in the revision is that the "will
endeavor" is replaced by the higher mandate of "shall use
best efforts."

8. Under the definitions of OAR 340-12-030, "magnitude of the
violation" is defined in subsection 6 on page D-2 as "the
extent of a violator's deviation from a standard established
in the commissions's and Department's statutes, rules,
permits or orders, etc." We would question whether this is
a definite objective standard or a shifting target. We
don't have a specific word change to recommend, but it is a
point that should be addressed.

The revised rules clarify to the regulated community the
environmental rules and economic conseguences of the DEQ Civil
Penalties when required. They should be an improvement over the
existing rules. 1If you have gquestions or need additional
clarification, please contact me at 464-8521.

sincerely,

KAy
R. J. Hess, Manager

Environmental Sciences
RJH:slcC
zes 1902




NORTHWEST ENVIRONMENTAL DEFENSE CENTER ,//
10015 B5.W, Terwlillidger Blwvd.
Portland, Oregen 97219

January 16, 1989

To: Environmental Quality Commission

From: Marialice Galt, Law Clerk NEDC

Re: Comment on Revised Civil Penalty zrules, OBR 340-12-030
through 12-071, and enforcement policy.

The flrst lssue that needs to be addressed 13 that of the
Departments philosophy of conference, conciliation and persuasion
to solicit compliance prior to initiating any enforcement
actions. Because of the ongoing degradation to the environment,
Congress and the Oregon GState Legislature have sent strong
messages to the envirenmental agencles to enforce the standards
set forth by various pollution contrel acts. We bhelieve that
enforcement and penaltlies should ensue immediately upon a finding
of noncompliance.

We are In full agreement that rules should he
promulgated to take the place of generalized entorcement policies
and guidelines,

The Department should create one enforcement program with
subparts, to accommodate the different areas which need to be
regulated le. alr and waterxr. This would enhance the programs
clarity to those regulated and those mohitoring and enforcing the
lavws.

The penalty scheme as it stands now is far to subjective and
flexible and should follow the guidlines set forth by the EPA.
The Director should not have so much discretion in declding
penalty amounts. This scheme should take on the attributes of
crininal sanctions so, one knows how serious the crime of
pollution is, and penalties will serve as deterrents to future
viclations.

Past agency actlons should not be the contrelllng facter in
determining what penalties must Dbe paid for todays actions. Ve
need specific penalties which are levied in every circumstance.

Prosecutoxrial discretion must end for pursuing the
assessment of c¢ivil penalties, as well as the amount of the
penalty levied., 1f somecone is breaking the law, and i3 found

out, then they must suffer the consequences.

If you do not enforce the . envirenmental laws  then we are
exsentlally condoning the polluters actions and sending a message
to the regulated community that its 0K to pollute and that we




really do not take seriously the mission entrusted to us by
Congress and the Legislature. '

Develop a schedule with specific awmounts for specific
violations. Then only create exceptions or decreases of penalties
for extraordinary reasons or increases for cases of wanton,
reckless, or intentional disregard of the law.

The proposed bhox matrix system can be applied, but too nany
variables make the system more complicated then 1t need be. Such
as taking into account the violator's econcmic condition and
wlllingness to cooperate with the agency. ©Our legal system does
not take these factors 1Into consideration wilith someone who has
committed an armed robbery, nor should we with environmental
crimes.

Settlement negotiations should not be the sole avenue for
DEQ to pursue, in that violators will always know that they can
negotiate a more favorable penalty, thus wmaking 1t more
profitable to pollute. The settlement process should alsoc be on
the record sc it can be reviewed by the courts and scrutinized by
the public. Approval by the Director can still take place to
expedite compliance but their must be a record showing a rational
basis for the settlement which is negotlated.

Thank you for taking our comments into consideration when
determining the new preposed rules.

fincerqily,

Maslalice Galt
Law Clerk

MKG/
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Ms. Yone C. McNally

Oregon Department of Environmental Quallty
8ll S.W. Sixth Avenue

Portland, OR 97204

Re: Comments on the Proposed Modifications to the Civil
Penalty Rules (OAR Chapter 340, Division 112)

Dear Ms. Mchally:

‘Perkins Coie submits these comments on the proposed
modifications to the civil penalty rules (OAR Chapter 320,
Division 112). While Perkins Coie supports the Department's
goal of promulgating rules to ensure consistency in the
imposition of c¢ivil penalties, we are also concerned that these
rules should allow sufficient flexibility to ensure that all
equitable factors are taken into account in the penalty
assessment process.

Specifically, we offer the following comments:

1. The proposed rules do not adequately take into account the
economic benefit that a particular respondent might have
realized through non-compliance. As we understand Proposed
Rule 340-12-045(1){c), the maximum allowable adjustment for
economic benefit gained by the respondent through its non-
compliance is a 40% upward adjustment of the base penalty.
In the formula BP + [{.1 X BP)(E}] (where BP represents the
base penalty and E represents the economic¢ condition), a
maximum allowance of 4 for E where the respondent gains a
significant economic benefit through its failure to comply
results in a maximum upward adijustment of 40%.

Disregarding for present purposes the other adjustment
factors, this yields a maximum penalty of 140% of the base
penalty.

In many instances, the actual economic benefit gained
through non-compliance may exceed 40% of the base penalty.
We are aware of many instances (not in Oregon) where the
economic benefit obtained through non-compliance has
exceeded the base penalty by 500% or more. This might
happen, for example, where a company fails to comply with
the RCRA financial responsibility requirements. Does DEQ
intend in such cases to allow such a company to pay a
penalty that may be less than the economic benefit that it

TrLEX: 32-0319 PerKins Sea® FacsiMiLe (303) 295-6793
ANCHORAGE ® BELLEVUE ®* L0s ANGELES ® SEATTLE ® WastingToN, D.C,




Ms. Yone C. McNally
January 17, 1989
Page 2

obtained through its failure to comply? ({(Note that DEQ
will usually have the ability to capture the full economic
benefit in such situations, even where the economic benefit
exceeds $10,000, by treating this type of continuous
violation as more than one violation.) Such a result would
be patently unfair to those companies that expend the funds
that are necessary to achieve full compliance,

As an alternative approach, we suggest that DEQ follow
EPA's approach of separating the gravity based portion of
the penalty (which roughly correlates to the formula set
forth in Proposed Rule 340-12-045{(1)(c) except insofar as
the formula includes economic benefit and economic
condition components) from the economic benefit and
inability~to-pay components. See, e.9., EPA's Civil
Penalty Policy at page 19 and EPA's RCRA Civil Penalty
Policy at page 3 (both of which are attached hereto). Such
an approach would guarantee that the gravity-based ‘
component of the penalty would be in addition to the actual
econcmic benefit gained by the company in violation,

We also raise the issue of whether an economic benefit
component is appropriate where the respondent is a public
agency. The primary purpose of an economic benefit
component is to remove any ill-gotten gains achieved
through non-compliance. It appears to us that this
rationale is largely inapplicable when the violator does
not operate pursuant to a profit motive.

The proposed rules do not adequately adjust for inability-
to-pay problems, As we understand Proposed Rule 340-12-
045(1)(c), the maximum allowable adjustment for the adverse
economic condition of a given respondent is a 20% downward
adjustment. In the formula BP + [(.1 x BP)(E)], a maxXximum
allowance of ~2 for E where the economic condition of the
respondent is poor results in a maximum downward adjustment
of 20%.

In many instances, however, respondents may not be able to
afford even 80% of the base penalty. We do not believe
that it is DEQ’s intention to put all of these companies
out of business.

We submit that a better approach would be to leave the
economic condition of the respondent completely out of the
initial calculation of the penalty. DEQ and/or the EQC
could then place the burden on the respondent to show that
the penalty as calculated is beyond the respondent's
means. If satisfied with the respondent's showing in this
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regard, DEQ and/or the EQC would then have the option of
adjusting the penalty to the extent necessary to ensure the
respondent's continued viability. At the same time, DEQ
and/cr the EQC could also reserve the option of seeking
penalties that might put a company out of business in
appropriate circumstances. We do not believe that DEQ
and/or the EQC should or would exercise this option in
other than the most extreme circumstances (i.e., where a
company has shown fladrant disregard toward its compliance
responsibilities).

In summary, we do not believe that the approach to
inability-to-pay problems that is embodied in the proposed
rules affords sufficient flexibility to deal with these
problems in a manner that will allow most companies with
serious inability-to-pay problems to remain in business so
long as they have not proven themselves to be severe
environmental recalcitrants. We urge that the rules be
modified accordingly. '

At the other extreme, we do not believe that the base
penalty for a particular company should be adjusted upward
because that company is performing well financially, as
currently seems to be contemplated under Proposed Rule 340-
12-045(1)(c){(C)(iii). While, as indicated above, we
believe that marginal companies may need special protection
in certain situations, we do not believe that prosperous
companies should be discriminated against simply because
they are doing well,

On this point, we further note that EPA never adjusts its
penalties upward because of the economic condition of the
respondent., 1In fact, EPA specifically disavows this
practice on page 20 of the RCRA Civil Penalty Policy.

We urge that DEQ reconsider the appropriateness of
increasing the penalties to be paid by a particular company
simply because that company has a strong bottom line,

The proposed rules do not consider the issue of whether the
complete deferral of penalties may ever be appropriate,
Moreover, they appear to impose limits on the discretion of
the EQC in this regard which are inconsistent with ORS
468.130(3).

The closest the rules come to addressing the issue of
deferrals is in Proposed Rule 340-12-042(1), which provides
that no civil penalty issued by the Director pursuant to
the $10,000 matrix shall be less than $50. This language
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is similar to language in the present rules (see, e.g., OAR
340-12-055(2)). It is our understanding, however, that DEQ
and the EQC have frequently deferred penalties in the

past., In fact, the EQC has the express authority to defer
or reduce penalties under ORS 468.130(3). Additionally,
DEQ has the implied authority to defer penalties by virtue
of the fact that the decision to enforce at all is always
discretionary.

We submit that the deferral of penalties is appropriate in
certain situations. One example of such a situation might
occur where a particular respondent acted in good faith and
is still faced with substantial compliance costs. Another
example might be where the respondent is a public agency
that has been acting in good faith, 1In this latter
situation, the necessary penalties may need to come out of
scarce public resources if deferrals are not available.

In either of the above situations, the deferrals could be
either conditional or unconditional. In some cases, DEQ
and/or the EQC might deem it appropriate to condition the
granting of such a deferral on the respondent's timely
compliance with any compliance schedules agreed to by the
Department. Thus, DEQ and/or the EQC could create
additional incentives for the respondents of such orders to
ensure that these compliance schedules are met.

If it is DEQ's position that deferrals will no longer be
available at the level of the Department under the proposed
rules, this position should be clearly stated and thus be
more clearly subjected to public comment. 1In any event, it
appears that Proposed Rule 340-12-045(2) should be modified
to make clear that the EQC always retains the discretion
under ORS 468,130(3) to remit or mitigate penalties as it
considers proper and consistent with the public health and
gsafety.

The proposed rules do not appear to take a position on the
issue of whether "environmental credits™ (also known as
"alternative payments") might ever be appropriate. As DEQ
is probably aware, there is a growing trend nationally to
seek to apply funds that would otherwise be spent on
environmental penalties in ways that will confer direct
environmental benefits. We share the view that, in
appropriate circumstances, it is preferable to have a
company spend these funds in a manner that will directly
benefit the environment, as opposed to having them pay a
fine that will go to the general revenues (see ORS
468.135(5)). Such an approach is most clearly appropriate




Ms. Yone C. McNally
January 17, 1989
Page 5

in situations where a particular company is willing to
improve its environmental operations in a manner that is
not required by law. It might also be appropriate in
situations where a company is prepared to put on or fund a
public seminar on a timely environmental issue, or to
perform other similar public services,

We believe that DEQ's dgeneral enforcement discretion
together with DEQ and the EQC's settlement discretion
include the authority to settle cases in such a manner. We
urge DEQ to consider this alternative and to address it in
these rules,

6. The proposed rules do not appear to provide DEQ with the
authority to make penalty adjustments based on litigation
practicalities. These practicalities may include such
concerns as the strength of the agency's case and the
general benefit to the agency in avoiding litigation. Our
experience has been that administrative cases settle much
more readily if the agency in question has the explicit
authority to make limited adjustments for these types of
concerns.

We believe that ORS 468.130(2)(h) provides the EQC with the
authority to promulgate rules allowing both DEQ and the EQC
to consider factorsgs other than those enumerated in' ORS
468.130(2)(a) through (g). We urge DEQ to recommend to the
EQC that it be allowed to consider litigation
practicalities such as those set forth above when adjustlng
penalties,

7. The proposed rules do not clearly address the issue of
whether DEQ expects these rules to be binding on the Court
of Appeals when that court is faced with appeals regarding
the size of a particular penalty. Traditionally, courts
retain equitable discretion to impose whatever penalty they
deem appropriate in a particular action even after a
particular respondent has exhausted its administrative
rights. The fact that ORS 468.130(3) confers similar

- authority on the EQC during the administrative process
suggests strongly that the Court of Appeals should have
such authority in any subsequent appeals.

If DEQ intends for these rules to limit the discretion of
the Court of Appeals, this intent should be made explicit
and thus be more clearly subjected to public comment,

8. The proposed rules do not clearly state whether they will
be applied retroactively to violations that occurred prior
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to their promulgation. To the extent that the proposed
rules appear to reflect a tougher enforcement posture on
the part of DEQ, there would appear to be serious fairness
concerns inherent in applying them retroactively. This
would particularly be true if DEQ were to impose large
penalties for past violations on one company, whereas other
companies may have already paid lesser amounts for
vioclations occurring during the same time period, or may
even have had their penalties completely deferred.

If DEQ intends to apply these rules retroactively, this
intent should be made explicit and thus be more clearly
subjected to public comment.

We appreciate both this opportunity to comment and the
obvious effort put forth by your staff in drafting these
proposed modifications. We would appreciate receiving a full
set of all comments presented on the proposed rules including
transcribed comments made during the public hearing sessions.

If any further opportunity for input is made available to
address these rules or the comments on or revisions to the
rules, we would appreciate being informed of that opportunity at
the above address or by phone at (503) 295-4400,

Very truly yours,

A St
Craldg Johnston

CNJ/paf
68437
Enclosures
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ATTACHMENT G

MEMORANDUM

To: Environmental Quality Commission

From: Director

Subiject: Agenda Item F, November 4, 1988, EQC Meeting
Request for Authorization to Conduct a Public Hearing on
Revisions of Oregon Administrative Rules Chapter 340,
Divigion 12, Civil Penalties, and Revisions to the Clean Air
Act State Tmplementation Plan (STP).

BACKGROUND

On August 23, 1988, the Envirormental Quality Commission held a retreat with
Department staff and outside participants. One of the principle topics of
discussion was a review of the Department's past enforcement practices,
policies, as well as current issues related to this subject. Attachment E
is a copy of the issue paper used for the enforcement discussion at the
retreat.

As a result of these discussions, the Comission instructed the Department
to initiate the following actions related to enforcement:

1. Include civil penalty settlements as a regular Commission
agenda item. This activity was initiated at the last

Commission meeting.

2. Incorporate the enforcement policy into the De ent's
rules. The rules would include a ¢lassification of
viclations and a civil penalty assessment matrix. The
Commission emphasized its desire to create a rule which
establishes penalty predictability for the regulated
comunity yet retains a level of flexibility in enforcement
discretion.

The Department has proceeded to evaluate various enforcement policy options
and developed a proposed rule (Attachment D) which is described below and
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for which the Department requests Commission approval for authorization of a
public hearing.

1. Description of Proposed State Rule

There are several major changes proposed: the classification of violations
from the most to the least serious; a description of enforcement actions
used by the Department; and a civil penalty determination system based on a
combination of a box matrix and a factor related formila.

The classification of violation system would categorize violations based on
seriousness. Three classes are proposed with Class One being the most
serious and Class Three being the least. The classes are based on the
actual or potential harm the violation poses under normal circumstances.
The Department recognizes that some violations create tangible, identifiable
harm, but there are cases where the actual harm is not immediately
identifiable and may be irreparable once identified. Therefore, the
Department has determined that the potential for harm created by certain
violations is so grave that they need to be addressed before harm is
tangible and in a similar manner to violations that create actual and
immediate harm. Examples of such violations are those related to
mismanagement of asbestos containing waste and hazardous waste.

The Department also proposes incorporating descriptions of the Department's
common responses to violations and the types of violations for which such
responses are generally used. The rule would set out under what
circumstances the actions are generally used and who is authorized to issue
them,

Related to the violation classification system is the development of a new
civil penalty assessment process (Attachment D, pages 7 - 15). The combined
system would include a box matrix (Attachment D, pages 8 & 10) and a formula
(Attachment D, pages 11 ~ 13). This system would determine penalties based
on the factors the Commission is required to consider pursuant to Oregon
Revised Statute (ORS) 468.130(2).

The new process consists of several steps. The first step is to determine
where a violation should fall within the box matrix. The purpose of a box
matrix is to establish base penalties which may be applied to a particular
class of violation identified within the rules and as they relate to the
magnitude of the violation, that is, how much the violation has deviated
from the regulatory standard established by the Department's statutes,
rules, permits and orders. The base penalty is the starting point of the
penalty determination process taking into account the gravity, or harm, of
the viclation, that is, the class of the violation, and its magnitude or

G-2
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deviation from the standard. It is also the penalty amount the Department
would assess if a violation had no aggravating or mitigating circumstance.

There are two box matrices contained in the rule. One box matrix is for
viclations which carry a ten thousand dollar maximm civil penalty. The
other is for violations which carry a five hundred dollar maximm civil
penalty. The rule would establish a third matrix, although not actually
shown as a box, for oil spills which are caused by a negligent or
intentional act. Such violations carry a twenty thousand dollar maximum
civil penalty. The Department proposes the matrix in this case to be double
the monetary values related to the ten thousand dollar matrix (Attachment D,
page 8). '

Once the base penalty is determined within the box matrix, the formula
system would be applied. The formula takes into account the remaining
factors of ORS 468.130(2). It assigns a value to each and indicates when a
factor is considered mitigating, neutral or aggravating. The sum of the
values is multiplied by an amount equal to one tenth of the appropriate base
penalty. The product of the multiplication is then added to base penalty
amount. The sum is the final penalty amount.

Not all factors in the formula are equal. Some are weichted more heavily on
the aggravating side because of the seriocusness of the factor. Mitigating
factors are all valued equally. Scme factors have no mitigating value, only
neutral, because the Department believes that a viclator should not be
rewarded in certain cases. For example, the fact that a person has no
prior violations of the Commission's rules should not be rewarded by
considering it a mitigating factor because the person has the obligation to
be in compliance. In this example, the lack of prior viclations would
result in a zero or neutral value.

As stated, the formila system relates to the remaining factors of ORS
468.130(2). Several numerical values are attached to each factor. When
determining the amount of penalty for each violation, the rule would require
the Director to make .a particular finding before a value can be assigned to
a factor. For example, one factor considered in the penalty determination
is a person's cooperativeness in resolving the violation. If the person
cooperated with the Department in resolvirng the violation, the Director
would assign a value of (-2) to the factor, while a value of (+2) would be
assigned if it were found a violator was uncooperative. Anytime there is
insufficient information to support a finding for any given factor, a value
of (0) should be assigned, thus making the factor neutral and removing it
from consideration in the penalty amount.

An example of how the penalty process would work in application is included
as Attachment C.
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The proposed enforcement procedures would help assure fair and consistent
statewide enforcement. The proposed penalty determination system would help
the Director better articulate his decision, allows a reviewing body clear
standards by which to increase or reduce a penalty subsecuent to assessment,
and affords notice to the regulated commnity as to how the Department
determines penalties.

2. Proposed Clean Air Act State Implementation Plan Revision

Certain proposed changes in the state civil penalty rules must be
incorporated into the SIP in order to meet federal requirements. As new
authority concerning air quality has been added to Division 12, this is an
appropriate time to bring the SIP rules relating to civil penalties up to
date. The Department, therefore, is proposing the following SIP actions:

- Add the following proposed rules:
OAR 340~-12-026 (Policy), 340-12-041 (Formal Enforcement Actions),
340-12-042 (Civil Penalty Matrices).
- Retain the following existing rules with proposed modifications:
OAR 340-12-030 (Definitions) 340-12-040 (Notice of Violation), 340-12-045
(Civil Penalty Determination Process, formally Mitigating and Aggravating
Factors), and 340-12-050 (Air Quality Classification of Violations and
Minimm Penalties, formally Schedule of Civil Penalties).
- Retain the following existing rules:
OAR 340-12-035 (Consolidation of Proceedings), 340-12-046
(Written Notice of Assessment of Civil Penalty), and 340-12-047 (Compromise
or Settlement of Penalty).

ATMERNATIVES AND EVATIJATION
1. Do not revise Division 12.

If Division 12 is not revised, the Department would not be able to
implement the Commission's policy direction. It would also leave the
Department with a highly discretionary enforcement process and a subjective
civil penalty determination process.

2. Revise Division 12 pursuant to the Commission's direction and establish
a box matrix civil penalty determination process.

The box matrix system would establish a limited range of penalties that
could be assessed for violations based on their classification and
magnitude. while this system provides notice to the regulated community
that a penalty should fall within a certain range, it provides no procedure
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to adjust the penalty within the range. Thus the system is still subjective
within the range.

3. Revise Division 12 pursuant to the Comission's direction and establish
a formuila based civil penalty determination process.

The formula system would assign values to the factors of ORS 468.130(2)
with specific findings attached to each value. This system would require
the establishment of base penalties from which the formila product would be
added or subtracted. It would also require the establishment of civil
penalties below which a penalty would not be mitigated. Although an
objective process, it creates the potential for extremely high or low
penalties in certain cases which would only be limited by a maximm and
minimim penalty.

4. Revise Division 12 as proposed.

The proposed revision would implement the Commission's policy
direction, classify violations, describe the Department's common enforcement
procedures, establish a civil penalty determination process which combines
alternatives 2 and 3. 'This combination would achieve the cbjectives of
establishing reasonable ranges of penalties based on a violation's
seriousness and limit the subjectivity inherent in the present system and
alternative three.

5. Do not revise the Oregon SIP.

The Department must have current and appropriate civil penalty rules in
the SIP in order to meet federal requirements. Failure to incorporate
proposed changes to the state civil penalty rules in the SIP or bring the
existing rules in the SIP up to date with current state rules would put the
state in technical violation of the Clean Air Act requirements and
ultimately force EPA to take remedial or sanction action.

6. Revise the Oregon SIP as proposed.

This alternative would make the federally enforceable SIP rules
consistent with current state rules.

DIRECTOR'S RECCMMENDATTON

Based upon the summation, it is recommended the Commission pursue the
changes outlined in alternatives 4 and 6, and authorize a public hearing to
take testimony on the proposed revisions to the ¢ivil penalty rules, OAR
Chapter 340, Division 12, and the revisions to the SIP.

G-5
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Attachments
Attachment A:
Attachment B:
Attachment C:
Attachment D:
Attachment E:
Attachment F:

Yone C. McNally:ycm
229-~5152
Octcber 10, 1988

Fred Hansen

Statement of Need for Rulemaking
Iand Use Compatibility Statement
Example of Civil Penalty Matrix

Proposed Division 12

Enforcement Policy Paper

Public Notice
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PROPOSED CIVIT. PENATTY DETERMINATTON PROCESS EXAMPLE

A Class One violation relating to the Department's air quality rules occurs.
The magnitude of the violation is determined to be moderate. In this case,
the box matrix with a $10,000 maximm applies. Therefore, this particular
violation falls in the box that establishes a base penalty of $2,500. For
purposes of the example, there are no prior violations, the economic
condition of the violator is known to be sound, the violation occurred on a
single day, was caused by the violator's gross negligence and the violator
cooperated with the Department in correcting the violation.

Starting with the base penalty of $2,500, the formula, BP + [(.1l x BP) (P +
H+E+ O+ R+ C)], is applied.

In this example, the formula would be applied as follows:

"pM jg prior violations of the viclator. Since there are no prior
violations in this instance, "P" is assigned a value of "0".

"H" is the violator's past history of correcting violations. As there is no
past history in this instance, "H" is also assigned a value of "O".

"E" is the violator's economic condition. A value of "1" is assigned to
this factor because the violator's condition is sound and there is no
showing that the violator received any significant economic benefit through
noncompliance.

"o" is whether the violation is a single cccurrence or repeated or
continuous. A value of "O" is assigned in this instance because the
violation was a single occurrence.

"R" is whether the viclation was the result of an unavoidable accident or a
negligent or intentional act of the violator. A value of "3" is assigned in
this case because the violator was grossly negligent.

ncr is whether the violator cocperated with the Department in correcting the
violation. A value of "-2" is assigned in this case because the violator
was cooperative.

With the above values plugged into the formula, the factor consideration
would look like this: $2,500 + [($2,500 x .1}{0+ 0+ 1+ 0+ 3+ (-2))]1 =
$2,500 + ($250 x 2) = $2,500 + $500 = $3,000. Thus, in this case, the
penalty is increased by $500 due to the aggravating circumstances of the
violation. The penalty for this violation would then be $3,000.

Yone C. McNally
229-5152
October 12, 1988
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NEIL GOLDSCHMIDT
GOVERNOR

Environmental Quality Commission
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

REQUEST FOR EQC ACTION

Meeting Date: _3/3/89

Agenda Item: P

Division: WQ

Section: CG

SUBJECT: State Revolving Fund (SRF)

PURPOSE: Provide loans for water pollution control facilities.

ACTION REQUESTED:

Session Discussion

General Program Background
Program Strategy

Proposed Policy

Potential Rules

Other: (specify)

Authorize Rulemaking Hearing

ik

o

Proposed Rules (Draft) Attachment __

Rulemaking Statements Attachment

Fiscal and Economic Impact Statement Attachment

Draft Public Notice Attachment __
Adopt Rules

Proposed Rules (Final Recommendation) Attachment

Rulemaking Statements Attachment

Fiscal and Economic Impact Statement Attachment

Public Notice Attachment
Issue Contested Case Decision/Order

Proposed Order Attachment

Other: (specify)

DESCRIPTION OF REQUESTED ACTION:

DEQ-46

Adopt proposed rules which contain the feollowing elements:

o]

Definitions of terms,

List of eligible projects and financial uses of the
fund,

Application requirements,

Environmental review procedures,

Loan approval criteria,

Loan terms, interest rates and conditions, and

A priority listing process.

Q
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AUTHORITY/NEED FOR ACTION:

3/3/89

P

X Pursuant to Statute:
Enactment Date:

Amendment of Existing Rule:
Implement Delegated Federal Prodgram:

ORS 468.423-.440

1987

Department Recommendation:

Other:

|

Time Constraints:

Attachment
Attachment
Attachment

Attachment
Attachment

B

Must adopt final rules by March in order

to allow preparation of the Intended Use Plan, listing

proposed loan recipients, and other federally required
documents by June 1989.

DEVELOPMENTAL BACKGROUND:

X Department Report (Background/Explanation)
Advisory Committee Report/Recommendation
Hearing Officer's Report/Recommendations
Response to Testimony/Comments
Prior EQC Agenda Items:

| befepe

Attachment

_X Other Related Reports/Rules/Statutes:
Title VI, Clean Water Act, 1986
List of Title II Requirements
List of SRF Task Force Members

List of Other Potential Uses of SRF for

Financing

Comparison of Project Eligibility Under
the Oregon and Federal Construction

Grant and SRF Requlations

Comparison of Local Cost to Fund
Projects Under the Construction Grant

Program and the SRF
Priority List Explanation

Methods for Setting Interest Rates

X Supplemental Background Information:

Supplemental Department Report on Six
Statutory Factors EQC Must Consider
Transition Strategy from Grant Program

to Loan Program

SRF Application Process Flowchart

Attachment
Attachment
Attachment
Attachment

Attachment
Attachment
Attachment

Attachment

Attachment

Attachment
Attachment
Attachment

Attachment

Attachment

REGUILATED/AFFECTED COMMUNTTY CONSTRATNTS/CONSIDERATIONS:

These rules establish an alternative financial assistance
program to that offered by the federal construction grant

program which will be terminated after September 30, 1991.

The Department believes that, for municipalities, an
effective financial assistance program is very helpful in

e[l
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resolving compliance problems with water pollution control
facilities. These rules are intended to fill that role.

A task force of municipal representatives was created to
assist the Department in the development of these proposed
rules. The task force spent over a year working on these
proposed rules.

After the Department held a public hearing and received
comments on the proposed rules, amendments were made as
appropriate to address concerns raised by the public. The
types of amendments fall into four main categories. First,
the proposed rules are reorganized to reflect an orderly
progression through the SRF loan application process.
Second, the preliminary application process is described in
greater detail and provides an opportunity for public comment
before final adoption of the Intended Use Plan Project List.
Third, the environmental review process 1is expanded to
provide more details on the procedures for conducting an
environmental review and to provide for consistent public
involvement. Fourth, amendments were made in several areas
to provide clarification of unclear rule sections. These
amendments are addressed in detail in Attachment Q.

PROGRAM CONSIDERATIONS :

This program will receive 5/6 of its funding from a federal
capitalization grant and 1/6 of its funding from state match.
The Department will seek authorization from the 1989
legislature to sell bonds to provide the state match. The
Department will receive federal capitalization grants through
1994 which, combined with the state match, will total
approximately $140 million. The Department is allowed to use
up to 4% of the capitalization grant for administration of
the program.

Currently, it is anticipated that all 50 states will develop
a State Revolving Fund. Approximately 10 states already have
approved State Revolving Fund programs. Alaska is the only
state on the west coast to receive approval.

AILTERNATIVES CONSTIDERED BY THE DEPARTMENT:

1. Adopt rules proposed in Attachment A. This alternative
requires a dedicated source of revenue for loan
repayment including general obligation bonds, revenue
bonds or user fees. It also establishes interest rates
at 0% for loans of 5 years or less and 3% for loans of
5-20 years. Under these proposed rules, the Commission
would review the interest rates in two years and adjust
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them if necessary. This alternative is supported by the
Task Force.

2. Modify the rules proposed in Attachment A to tie
interest rates to local affordability. The Department
does not recommend this alternative at this time but
does recommend further investigation of this alternative
during the next two years.

3. Modify the rules proposed in Attachment A to include a
higher interest rate commensurate with inflation. The
Department does not recommend this alternative at this
time. The lower interest rate is recommended to
encourage a fast turnaround of money, and to ensure that
a smooth transition may take place between the grant
program and the loan program by making the loans
affordable. This alternative may be examined by the EQC
in the future after the program has been established.

4. Modify the rules proposed in Attachment A to allow
interested public agencies to appeal placement on the
priority list or intended use plan project list to the
Commission rather than the Director. This alternative
is not recommended by staff because it involves
evaluating the merits of individual projects rather than
making policy decisions.

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATTONATFE:

The Department recommends that the Commission adopt
Alternative 1 and the findings in Attachment N.

This alternative appears to best implement legislative
intent. It provides security for loan repayment thereby
ensuring the integrity of the SRF. It establishes low
interest rates to ensure a smooth transition for communities
from reliance on federal grants to the loan program and
ensures that communities will borrow all available first-

ugse SRF funds. If any first-use funds are not borrowed, they
must be returned to the federal government. The five year,
0% loans encourage short-term borrowing. After the funds are
repaid, a substantial number of federal requirements,
particularly with regard to the types of facilities which may
receive funding, are dropped.

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE
POLICY:

The proposed rules implement the statutery mandate and
legislative intent of accepting and using federal funds to
capitalize a perpetual revolving locan fund; assisting public
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agencies in controlling water pollution by providing them low
interest loans; and providing a process to administer the
SRF.

It also should fulfill the Department's goal of finding loan
recipients for all first-use funds, thereby avoiding the loss
of unused federal dollars.

The proposed rules are consistent with the Department's
proposed strategy for transition from a grant to a loan
program which was discussed at the January 19, 1989, EQC Work
Session and is discussed in Agenda Item  on the March 3,
1989, EQC Agenda. This strategy would establish a final list .
of projects eligible for grant funding; limit projects
eligible for grant assistance to those communities with
documented water quality problems (Letter Classes A, B, and C
on the priority list); and limit total eligible project costs
for those projects not currently a Letter Class A, B, or C
but later listed as A, B, or C on the FY89 priority list to
under $1,500,000.

ISSUES FOR COMMISSYON TO RESOLVE:

The Commission is required by state statute (ORS 468.440) to
consider six factors in establishing the loan terms and
interest rates. These factors are discussed in Attachment N.

INTENDED FOLLOWUP ACTIONS:

Develop SRF priority list and intended use plan. Receive EPA
program approval. Receive legislative approval to use bond
funds for state match. Proceed to issue loans.

Prepare an assessment of the SRF program in 1991 and report
to the Commission any need for rule amendments.
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ATTACHMENT A

NOTE: The underlined portions of text represent additions made to the
proposed rules after they were taken to public hearing.
The bracketed portions of text represent deletions made to the
proposed rules after they were taken to public hearing.
DIVISION 54
, STATE REVOLVING FUND PROGRAM
OAR 340-54-005 Purpose
0AR 340-54-010 Definitions
OAR 340-54-015 Project Eligibility
OAR 340-54-020 Uses of the Fund
0AR 340-54-025 SRF Priority List
OAR 340-54-030 Preliminary Application Process and Preparation of the
Intended Use Plan Project List
OAR 340-54-035 Final Application Process for SRF Financing for Faclility
Planning for Water Pollution Control Facilities,
Nonpoint Source Contrel Projects, Estuary Management
Projects and Stormwater Control Projects
OAR 340-54-040 Final Application Process for SRF Financing for Design
and Construction of Water Pollution Control Facilities
OAR 340-54-045 Final Application Process for SRF Financing for
Construction of Water Pollution Control Facilities
OAR 340-54-050 Environmental Review
OAR 340-54-055 Loan Approval and Review Griteria
OAR 340-54-060 Loan Agreement and Conditions
OAR 340-54-065 Loan Terms and Interest Rates
0AR 340-54-070 Special Reserves
OAR 340-54-075 Maximum Loan Amount
PURPOSE
340-54-005

These rules are intended to Implement (ORS 468.423 - .440) under which
financial assistance is made available to and utilized by Oregon
municipalities to plan, design and construct water pollution control
facilities.

WI1485
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DEFINITIONS

340-54-010

(1)

(2)

(3)

(4)

(5)

(6)

)
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"Alternative treatment technology" means any proven wastewater
treatment process or technique which provides for the reclaiming
and reuse of water, productive recycling of wastewater
congtituents, other elimination of the discharge of pollutants,
or the recovery of energy.

"Categorical exclusion" means an exemption from environmental
review requirements for a category of actiong which do not
individually, cumulatively over time, ot in conjunction with other
actions have a significant effect on the quality of the
environment. Environmental impact statements, environmental
assessments and environmental information documents are not
required for categorical exclusions.

"Change order" means a written order and supporting information
from the borrower to the contractor authorizing an addition,
deletion, or revision in the work within the scope of the contract
documents, including any required adjustment in contract price or
time.

"Clean Water Act" means the Federal Water Pollution Control Act,
ag amended, 33 USC 1251 et. seq.

"Collector sewer" means the portion of the public sewerapge system
which is primarily installed to receive wastewater directly from
individual residences and other individual public or private
structures.

"Combined sewer" means a sewer that is designed as both a sanitary
and a stormwater sewer,

1

'Construction” means the erection, installation, expansion or
improvement of a water pollution control facility.

"Default" means nonpayment of SRF repayment when due, failure to
comply with SRF loan covenants, a formal bankruptey filing, or
other written admission of inability to pay its SRF obligations.

"Department" means the Oregon Department of Environmental Quality.

"Director” means the Director of the Oregon Department of
Environmental Quality.

"Documented health hazard" means areawlide failure of on-site
sewape disposal gystems or other sewage disposal practices
resulting in discharge of inadequately treated wastes to the
environment demonstrated by sanitary surveys or other data

collection methods and confirmed by the Department and Health
Divigsion as posing a risk to public health.




(12) !"Documented water guality problem" means water pollution resulting
in violationsg of water quality statutes, rules or permit
conditions demonstrated by data and confirmed by the Department as
causing a water quality problem.

(13) "Environmental assessment" means an evaluation prepared by the
Department to determine whether a proposed project may have a
significant impact on the enviromment and, therefore, require the
preparation of an environmental impact statement (EIS) or a
Finding of No Significant Impact (FNSI). The assessment shall
include a brief discussion of the need for a proposal, the
alternatives, the environmental impacts of the proposed action and
alternatives and a listing of persons or agencies consulted.

(14} T"Envirommental impact statement {(EIS)" means a report prepared by
the Department analyzing the impacts of the proposed project and
discussing project alternatives. An EIS is prepared when the
environmental assessment indicates that a significant
environmental impact may ocecur and significant adverse impacts can
not be eliminated by making changes in the project,

(13) ‘"Environmental information deocument" means a written analysis
prepared by the applicant describing the envirommental impacts of
the proposed project. This document is of sufficlent scope to
enable the Department to prepare an environmental assessment.

(16) "EPA" means the U.S. Environmental Protection Agency.

(11 "Estuary.management" means development and implementation of a
plan for the management of an estuary of national significance as
described in §320 of the Clean Water Act.

(18) ‘"Excessive infiltration/inflow" means the quantities of
infiltration/inflow which can be economically eliminated from a
gsewer system as determined in a cost effective analysis that
compares the costs for correcting the infiltration/inflow
conditions to the total costs for transportation and treatment of
the infiltration/inflow from sanitary sewers.

(19) "Facility plan" means a systematic evaluation of environmental
factors and engineering alternatives considering demographic,
topographic, hydrologic, and institutional characteristics of a
project area that demonstrates that the selected alternative is
cost effective and environmentally acceptable.

(20) T"Federal Capitalization Grant" means federal dollars allocated to
the State of Oregon for a federal fiscal year from funds
appropriated by Congress for the State Revolving Fund under Title
VI of the Clean Water Act. This does not include state matching
meonies.
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(21)
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"Infiltration" means the intrusion of groundwater into a sewer
system through defective pipes, pipe joints, connections, or
manhecles in the sanitary sewer system.

"Inflow" means a direct flow of water other than wastewater that
enters a sewer system from sources such as, but not limited to,

roof gutters, drains, manhole covers, cross connections between

storm sewetrs and sanitary sewers, catch basins, cooling towers,

stormwaters, surface runoff, or street wash waters.

"Initiation of operation" means the date on which the facility is
substantially complete and ready for the purposes for which it
was planned, designed, and built.

"Innovative technology" means developed wastewater treatment
processes and techniques which have not been fully proven under
the circumstances of their contemplated use and which represent a
significant advancement over the state of the art in terms of
significant reduction in life cycle cost of the project or
environmental benefits when compared to an appropriate
conventional technology.

"Intended Use Plan" means a report which must be submitted
annually by the Department to EPA identifying proposed uses of the
SRF including, but net limited te a list of public agencles ready
[planning to receive] to enter into a loan agreement for SRE
funding within one vear and a schedule of grant payments. [The
Intended Use Plan includes two lists of projects. The principal
list of projects on the Intended Use Plan includes projects for
which adequate SRF funds are availlable during that vear. The
alternate list includes projects which may receive funding if
projects on the principal list do not submit final applications,
withdraw their applications, or do not qualify for SRF funding.]

"Interceptor sewer" means a sewer which is primarily intended to
receive wastewater from a collector sewer, another interceptor
sewer, an existing major discharpge of raw or inadequately treated
wastewater, or a water pollution control facility.

"Highlvy controversial" means public opposition based on a
substantial dispute over the environmental impacts of the project.

The disputed impacts must bear a close caugal relationship to the
propoged project.

"Maintenance" means work performed to make repairs, make minor
replacements or prevent or correct failure or malfunctioning of
the water pollution control facility in order to preserve the
functional integrity and efficiency of the facility, equipment and
structures.

"Major sewer replacement and rehabilitation" means the repair
and/or replacement of interceptor or collector sewers, including
replacement of limited segments,




(32)
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"Nonpeint source control" means implementation of a plan for
managing nonpoint source pollution as described in §319 of the
Clean Water Act.

"Operation" means control of the unit processes and equipment
which make up the treatment system and process, including
financial and personnel management, records, laboratory control,
process control, safety, and emergency operation planning.

"Operation and maintenance manual" means a guide used by an
operator for operation and maintenance of the water pollution
control faecility.

"Project™ means the activities or tasks identified in the loan
agreement for which the borrower may expend, ohligate, or commit
funds.

"Public agency" means any state agency, incorporated city, county
sanitary authority, county service district, sanitary sewer
service district, metropolitan service district, or other district
authorized or required to construct water pollution control
facilities.

"Replacement” means expenditures for obtaining and installing
equipment, accessories or appurtenances which are necessary during
the design or useful life, whichever is longer, of the water
pollution control facility to maintain the facility for the
purpose for which it was designed and constructed,

"Reserve capacity" means that portion of the water pollution
control facility [treatment works] that is designed and
incorporated in the constructed facilities to handle future sewage
flows and loadings from existing or future development consistent
with local comprehensive land use plans acknowledged by the Land
Conservation and Development Commission.

"Sewage collection system" means pipelines or conduits, pumping
stations, force mains, and any other related structures, devices,
or applications used to convey wastewater to a sewage treatment
facility.

"Sewage treatment facility" means any device, structure, or
equipment used to treat, neutralize, stabilize, or dispose of
wastewater and residuals.

"SRF" means State Revolving Fund and includes funds from state
match, federal capitalization grants, SRF loan repayments, [and]
interest earnings, or any additional funds provided by the state,
The State Revolving Fund is the same as the Water Pollution
Control Revolving Fund referred to in ORS 468.423 - 440,




"Significant industrial discharpgers" means water pollution control
facility users as defined in the Department's Pretreatment
Guidance Handbook.

"Small community” means a city, sanitary authority or service
district with a population of less than 5,000,

"Wastewater" means water carried wastes from residences,
commercial buildings, industrial plants, and institutions together
with minor quantities of ground, storm, and surface waters that
are not admitted intentionally.

"Water pollution control facility" means a sewage disposal,
treatment and/or collection system.

"Value engineering" means a specialized cost control technique
which uses a systematic approach to identify cost savings which
may be made without sacrificing the reliability or efficiency of
the project.

PROJECT ELIGIBILITY

340-54-015

(1)
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A public agency may apply for a loan for up to 100% of the cost of
the following types of projects and project related costs
(including financing costs, capitalized interest, and, to the

extent permitted by the Clean Water Act, loan reserveg).

(a) Facility plans including supplements are limited to one
complete facility plan financed by the SRF per project;

(b) Secondary treatment facilities;

(c) Advanced waste treatment facilities if required to comply
with [meet] Department water quality statutes and rules;

(d) Reserve capacity for a sewage treatment or disposal facility
receiving SRF funding which will serve a population not to
exceed a twenty year population projection and for a sewage
collection system or any portion thereof [interceptor] not to
exceed a Tifty year population projection;

(e) Sludge disposal and management;

(f) Interceptors and associated force mains and pumping stations;

(g) Infiltration/inflow correction;

(h) Major sewer replacement and rehabilitation if components are
a part of an approved infiltration/inflow correction project;




(2)

(3)

(&)

(5)

(6)

(1) Combined sewer overflow correction if required to protect
sensitive estuarine waters, if required to comply with
Department water quality statutes and rules, or if required
by Department permit; ‘

(j) Collector sewers if required to alleviate documented
[ground] water quality problems, to serve an area with a
documented health hazard, or to serve an area where a
mandatory health hazard annexation is required pursuant to
ORS 222.850 to 222.915_or ORS 431.705 to 431.760;

(k) Stormwater control if project is a cost effective solution
for infiltration/inflow correction to sanitary sewer lines;

(1) Estuary management if needed to protect sensitive estuarine
waters and if the project is publicly owned; and

{m) Nonpoint source control if required to comply with Department
water quality statutes and rules_and if the project is

publicly owned.

Funding for projects listed under (1) above may be limited by
Section 201(g)(l) of the Clean Water Act.

Loans will not be made to cover the mnon-federal matching share of
an EPA grant.

Plans funded in whole or in part from the SRF must be consistent
with plans developed under Sectioms 208, 303(e), 319, and 320 of
the Clean Water Act.

Loans shall be available only for projects on the SRF Priority
List, described in QAR 340-54-025. [65 through 340-54-090.]

A project may be phased if the total project cost is in excess of

that established in QAR 340-54-075.

USES OF THE FUND

340-54-020

The SRF may only be used for the following project purposes:

(1)
(2)

(3)

WIL485
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To make loans, purchase bonds, or acquire other debt obligationsg;
To pay SRF program administration costs (not to exceed 4% of the
federal capitalization grant or as otherwise allowed by federal

law);

To earn interest on fund accounts.




SRF PRIORITY LIST [DEVELOPMENT]

340-54-025 [065]

(L

[(2)

(2)

[(3)

(3)
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General. The Department will develop an amnual statewide SRF
priority list which numerically ranks [of] water quality pollution
problems which could be financed through the State Revolving Fund.

The statewide priority list will be developed and approved by the
Department prior to the establishment and submittal of the
intended use plan to the U. S, Envirommental Protection Agency, ]

Eligibility. Projects necessary to correct water quality problems
listed on the SRF priority list must be eligible undey 0AR 340-54-
015(1).

The Department will develop a proposged priority list utilizing
criteria and procedures set forth in OAR 340-54-070.]

SRF Priority List Ranking Criteria. The numerical ranking [order]
of water quality pollution problems will be based on points
assigned from the following three (3) criteria:

{a) Water Quality Pollution Problem Points [Emphasis]
(A)y 100 points will be assigned for:

(1) Environmental Quality Commission order pertaining
to water quality problems;

(1i) Stipulated consent orders and agreements
pertaining to water quality problems;

(iii) Court orders pertaining to water quality
problems; or

{(iv) Department orders.

(B) 90 points will be assipgned for documented health hazards
[declarations] and mandatory health hazard annexation[s]
areas required pursuant to ORS 222.850 to_222.915 or
ORS 431.705 to 431.760 with associated demonstrated
water quality problems or beneficial use impairments.

{C) 80 points will be assigned for streams where the
Environmental Quality Commission has established Total
Maximum Daily Loads.

(D) 70 points will be assigned for documented water quality
problems or beneficial use impairments.

{E) 60 points will be assigned for:
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(b)

(e)

(i) Notices issued by the Department for permit
violations related to inadequate water pollution
control facilities (Notice of Violation); or

(ii) Non-compliance with the Department's statutes,
rules or permit requirements resulting from
inadequate water pollution control facilities,

(F) 40 points will be assigned for documented health hazards
[declaration] or mandatory health hazard annexation
areas required pursuant to ORS 222.850 to 222.915 or
ORS 431.705 to 431.760 without documented water quality
problems.

(G) 20 points will be assigned for existing potential, but
undocumented, water quality problems noted by the
Department.

Population Points [Emphasis]

(A) Points shall be assigned based on the population the
project will serve as follows:

Points = (population Served)2 log 10
Receiving Waterbody Sensitivity Polnts [Emphasis]

(A) A maximum of 50 points shall be assigned for the
sensitivity of the water body as follows:

(i) Stream sensitivity will be based on the
following:

(I) The following formula will be used to
determine stream sensitivity where an
existing water pollution contreol facility
dischatges into a stream:

Points = (Ce * Qe / Qe + Qs)z'5 where:

Ce = CGConcentration of effluent as
represented by BOD® (Bio Chemical
analysis)

Qe = Quantity of permitted effluent flow
from treatment facility (mgd) or
current low flow average if higher
than permit limits

Qs = Quantity of minimum receiving stream
flow (mgd) from statistical
summaries of stream flow data in
Oregon (7 day/l0 year average low
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(11}

(iii)

(iv)

()

(1T)

(I1I)

flow) or from Department
measurements

50 points will be assigned to any water
quality problem where the Department
determines surface waters are being
contaminated by areawide on-site system
failures or documented nonpoint source
pollution problems.

25 points will be assigned to any
potential surface water quality problem,
resulting from effluent from on-site
systems or from nonpoint sources.

Groundwater sensitivity points will be assigned
based on the following:

(1)

(11)

50 points will be assigned to any
Department documented groundwater quality
pollution problem.

25 points will be assigned to any
potential groundwater quality pollution
problem as moted by the Department.

Lake and Reservoir sensitivity points. 50
points will be assigned any discharge to a lake
or reservoir.

Estuary sensitivity points. 50 points will be
assigned any discharge to an estuary.

Ocean sensitivity, 25 points will be assigned
for a discharge to the ocean.

SRF Point Tabulation Method. Point scores will be accumulated as

follows:

{(a) Points will be asgigned based on the most significant
documented water quality pollution problem within each point
[emphasis] category.

(b) The score used in ranking a water quality problem will
consist of the sum of the points received in each of the
three (3) point [emphasis] categories.

SRF Priority List Contents. The priority list entry for each

water quality problem will include, at least, the following:

{a} Problem priority rank based on total points. The water
quality problem with the most points will be ranked number

A - 10
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one (1) and all other problems will be ranked in descending
order based on total points.

Description of project(s) necessary to address the identified
problem.

Name of public agency.
Description of project(s).]

The priority point score used in ranking the water quality
pollution problem,

Public Notice and Review.

(a)

(d)

The Department will publish a public notice and distribute
the proposed SRF priority list to all interested parties for
review. Interested parties include, but are not limited to,
the following:

(A) Public agencies with water quality pollution problems on
the list;

(B) 1Interested local, state and federal agencies;

{(€) Any other persons or public agencies who have requested
to be on the mailing list.

The Department will allow 30 days after issuance of the
public notice and proposed list for review and for public
comments to be submitted.

{(4) During the [30 day] comment period any public agency can
trequest the Department to include a problem not
identified on the proposed list or reevaluate a problem
on the proposed priority list.

(B) The Department shall consider all requests submitted
during the comment period before establishing the
official statewide priority list.

The Department shall distribute the official priority list to
all interested parties,

If an interested [affected] party does not agree with the
Department’s determination on a priority list [then] the
interested party may within 15 days of mailing [the
distribution] of the official list £file an appeal to
present their case to the Director {Commission]. The appeal
will be informal and will not be subject to contested case
hearing procedures.

A - 11




(1)

[(e) The official priority list will be modified by any action the

Commission may take on an appeal.]

Priority List Modificationn

(a)

The Department mav modifyv the official prieorityv list by

(b

{c)

adding, removing or reranking projects if notice of the
proposed action is provided to all lower priority proiects.

Anv interested party may, within 15 days of mailing of the
notice, request a review by the Department,

The Department shall consider all requests submitted during

(d)

the comment period before establishing the modified statewide

The Department will distribute the modified priority list to

(e)

all interesgted parties.

If an interested party does not agree with the Department's

determination on the modified priority ligt, the party may
within 15 days of the mailing of the modified priority list,
file an appeal to present their cage to the Director. The
appeal will be informal and will not be subject to contested
case hearing procedures.

PRELIMINARY APPLICATION PROCESS AND PREPARATION OF THE INTENDED USE PROJEGT
LIST [PLAN AND THE]

340-54-030 [025]

(1)

WI1485
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General,

{a)

Each year the Department will prepare and submit an Intended
Use Plan to EPA which includes a list of projects for which
public agencies have demonstrated the ability to enter into a

loan agreement within one year. [ready to submit a final
application for SRF funding.]

(b) No project may be included in the Intended Use Plan Project
List unlegs it will address a problem listed in the SRF
Priority List,

(¢} The Intended Use Plan Project List will consist of two

parts, the Fundsble Ligt and the Planning list., The
Fundable List includes projects which are ready to receive
funding and for which adequate SRF funds are anticipated to

be_available during the funding year. The Planning List
includes projects which are ready to receive funding but for

which ipadequate funds are anticipated to be available during
the funding year.

A - 12




(2)
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Development of the Intended Use Plan Project List.

(a)

{e)

In order to develep the [a list of projects for the] Intended
Use Plan_Project IList, the Department will contact, by
certified mail, the public agencies with problems listed in
the priority list [(OAR 340-54-065)] and ask them to submit a
preliminary application for SRF funding,

In order for a project to be considered for inclusion
[listed] in the Intended Use Plan Project List, the
Department must receive [a public agency must return] a
completed preliminary SRF application by certified mail
within 30 days of the date the Department mails the
preliminary application form,

The preliminary SRF application will include, but not be

(d)

limited to:

(A) A description of the proposed project;

(B) _The proposed project costs and SRF loan amount;

{(C) The type of SRF lecan which will be requested;

(D) The date when the public agency anticipates f£iling a
final SRF application:; and

(E)Y The date when the public agency anticipateg bepginning
the project.

The Department will review and approve for inclusion _in the

{e)

Intended Use Plan Project List all preliminary applications
which demonstrate the abilityv of the public agency to enter

into a loan agreement within one vear. Approved projects

will be listed in rank order as established in the priority
list.

If a public agency does not submit a timelv preliminary

(£)

application, its preoject(s) shall not be considered for
inclusion in the Intended Use Plan Project List and will

lose its opportunity for SRF financing in that vesr., unless
the Department determines otherwise.

After completion of the proposed Intended Use Plan Project

(g)

List, the Department will send a copv_to _all public apencies
with projects listed on the priority list.

Anv interested party may within 15 days of mailing of the

(h)

notice request a review by the Department.

The Department shall consider all requests submitted during

the comment period before establishing the Tntended Use Plan
Project List,
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(i) TIf an interested party does not agree with the Department’s
determination on the Intended Use Plan Project List, the
interested party may within 15 days of the distribution of
the Intended Use Plan Project List file an appeal to present

their case to the Director. The appeal will be informal and
will not be subiected to contested case hearing procedures.

(3) Intended Use Plan Modification.

{(a) The Department may remove a project from the Fundable Lisgt in
the Intended Use Plan project list if the Department
determines that a public agencvy which has a project listed in
the Fundable List will not be ready to enter into a loan
agreement as required under OAR 340-54-030(2)(d).

(b) When the Department yemoves a project. it will give written

notice to the applicant whose project ig proposed for
deletion and allow the applicant 30 dayvs after notice to
demonstrate to the Department its readiness and ability to
immediately complete a loan agreement.

(¢) When a project is removed from the Fundable I1ist in the
Intended Use Plan, projects from the Planning List of the
Intended Use Plan will be moved in rank order to the Fundable
List to the extent that there are adequate SRF funds
available.

[(4) Any public agency that does not submit a completed preliminary
application within 30 days of the date that the Department mails
the application will waive its right for inclusion In the intended
use plan and loses any opportunity for a loan from the SRF in that
year. ]

FINAL APPLICATION PROCESS FOR SRF FINANCING [FUNDING] FOR FACILITY PLANNING
FOR WATER POLIUTION CONTROL FACILITIES, NONPOINT SOQURCE CONTROI. PROJECTS,
ESTUARY MANAGEMENT PROJECTS AND STORMWATER CONTROIL PROJECTS.

340-54-035 [030]

Applicant(s) for SRF loans for [facility planning of water pollution
control facilities] nonpoint source control projects, estuary management
projects, stormwater control projects, and facility plamming for water
pollution control facilities must submit:

(1) A final application on forms provided by the Department;

(2) Evidence that the public agency has authorized development of
© [facility plan] nonpoint source control project, estuary
management project, stormwater control projects or water pollution
control facility plan; [and]

WJI1485 A - 14
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(3) A demonsgtration that applicant complies with the requirements of
OAR 340-54-055(2) and 340-54-065(1): and [60(1).]

{4 Any other information requested by the Department.

FINAL APPLICATION PROCESS FOR SRF FINANCING [FUNDING] FOR DESIGN AND
CONSTRUCTION OF WATER POLLUTION CONTROL FACILITIES

340-54-040 [035]

Applicants for SRF loans for design and construction of water pollution
control facilities must submit:

(1) A final SRF loan application on forms provided by the Department

(See also Section 340-54-055(2) [045(2)], Loan Approval and Review
Criteria).

(2 A facilities plan which includesg the following:

(a) A demonstration that the project will apply bhest practicahle
waste treatment technology as defined in 40 CFR
35.2005(b) (7).

(b) A cost effective analysis of the alternatives available to
comply with applicable Department water quality statutes and
rules over the design life of the facility and a
demonstration that the selected alternative is the most cost
effective.

(¢) A demonstration that excessive inflow and infiltration (I/I)
in the sewer system does not exist or if it does exist, how
it will be eliminated.

(d) An analysis of alternative and innovative technologies. This
must include:

(A} An evaluation of alternative methods for reuse or
ultimate disposal of treated wastewater and sludge
material resulting from the treatment process;

(B) An evaluation of improved effluent quality attainable by
upgrading the operation and maintenance and efficiency
of existing facilities as an alternative or supplement
to building new facilities;

{C) A consideration of systems with revenue generating
applications and

(D) An evaluation of the opportunity to reduce the use of
enargy or to recover energy.
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() An evaluation of the opportunities to reduce the amount

of wastewater by water use conservation measures and

programs,

(e) An analysis of the potential open space and recreational
opportunities assoclated with the project.

(f) An evaluation of the environmental impacts of alternatives as
discussed in QAR 340-54-050 [040].

(g) Documentation of the existing water quality problems which
the facility plan must correct.

{(h) Documentation and analysis of public comments and of

testimony received at a public hearing held before completion
of the facility plan.

Adopted sewer use ordinance(s).

(a)

(b)

(e)

Sewer use ordinances adopted by all municipalities and
service districts discharging effluent to the water pollution
control facility must be included with the application.

The sewer use ordinance(s) shall prohibit any new connections
from inflow sources into the water pollution control
facility, without the approval of the Department.

The ordinance(s) shall require that all wastewater
introduced into the treatment works mnot contain toxics or
other pollutants in amounts or concentrationg that have the
potential of endangering public safety and adversely
affecting the treatment works or precluding the selection of
the most cost-effective alternative for wastewater treatment
sludge disposal.

Documentation of pretreatment surveys and commitments:

(a)

(b)

A survey of nonresidential users must be conducted and
submitted to the Department, as part of the final SRF
application which identifies significant industrial
discharges as defined in the Department’s Pretreatment
Guidance Handbook. TIf the Department determines that the
need for a pretreatment program exists, the borrower must
develop and adopt a program approved by the Department before
initiation of operation of the facility.

The borrower must document to the satisfaction of the
Department that necessary pretreatment facilities have been
constructed and that a legally binding commitment or permit
exigts with the borrower and any significant industrial
discharger(s), being served by the borrower's proposed sewage
treatment facilities, The legally binding commitment or
permit must insure that pretreatment discharge limits will be
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achieved on or before the date of completion of the proposed
wastewater treatment facilities or that a Department approved
compliance schedule is established.

(5) Adoption of a user charge system,

{a) General. The borrower must develop and obtain the
Department's approval of its user charge system. If the
borrower has a user charge system in effect, the borrower
shall demonstrate that it meets the provisions of this
section or amend it as required by these provisions.

{(b) Scope of the user charge system.

(A) The user charge system must, at a minimum, be designed
to produce adequate revenues to provide for operation
and maintenance (including replacement expenses);

(B) Unless SRF debt retirement is reduced by other dedicated
sources of revenue discussed in OAR 340-54-065 [060],
the user charge system must be designed to produce
adequate revenues to provide for SRF debt retirement.

(c) Actual use. A user charge system shall be based on actual
use, or estimated use, of sewage treatment and collection
services. Each user or user class must pay its proportionate
share of the costs incurred in the borrower'’s service area.

(d) Notification. Each user charge system must provide that
each user be notified, at least annually, in conjunction
with a regular bill or other means acceptable to the
Department, of the rate and that portion of the user charge
that 1s attributable to wastewater treatment services.

(e) Financial management. Each borrower must demonstrate
compliance with state and federal audit requirements. If the
borrower is not subject to state or federal audit
requirements, the borrower must provide a report reviewing
the account system prepared by a [Certified] municipal
auditor. A systematic method must be provided to resolve
material audit findings and reccommendations.

(f) Adoption of system. The user charge system must be
legislatively enacted before loan approval and implemented
before initiation of operation of the facility. TIf the
project will serve two or more municipalities, the borrower
shall submit the executed intermunicipal agreements,
contracts or other legally binding instruments necessary for
the financing, building and operation of the proposed
treatment works,

[(6) A value engineering study, if total project costs will exceed $10
million, ]
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(6 A financial capability assessment for the proposed project which
demonstrates the applicant’s ability to repay the loan and to
provide for operation and maintenance costs (including
replacement) for the wastewater treatment facility,

(7) Land use compatibility statement from the appropriate local
government(s) demonstrating compliance with the LCDC acknowledged

comprehensive land use plan{s) and statewide land use plannin
goals.

(8) Any other information requested by the Department.

FINAL. APPLICATTION PROCESS FOR SRF FINANCING FOR CONSTRUCTION OF WATER
POLIUTION CONTROL, FACTLITIES

340-54-045

Applicants for SRF loans for construction of water pollution control
facilities must:

(1) Comply with the application requirements in 0AR 340-54-040 for
desipgn and construction of water pollution control preoijects:

2 Submit Department approved plans and specifications for the
project; and

3 Submit a value engineering stud gsatisfacteory to the Department
if the total project cost will exceed 810 million,

ENVIRONMENTAL REVIEW
340-54-050 [040]

(1) _General. An environmental review is required prior to approval of
a loan for design and construction or congtruction when:

(a) No environmental review has previously been prepared:

(b) A significant change has occurred in project scope and
possible environmental impact since a prior environmental

review; or

{(c) A prior envirommental review determinaticen is more than five
vears old.

(2) Environmental Review Determinations. The Department will notify

the applicant during facility planning of the type of

environmental documentation which will be required. Based upon
the Department’s determination:
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(a) The applicant may apply for a categorical exclusion: or

(b)Y The applicant will prepare an environmental information

document in a format specified by the Department and the
Department will:

(A) Prepare an environmental assegsment and a Finding of Ne

Significant Impact; or

(BY Tssue a Notice of Intent to Prepare an Environmental

Impact Statement: prepare an environmental impact
statement and prepare a record of decision.

Categorical exclusions. The categorical exclusions mav be made b

the Department for projects that have been demonstrated to not
have gignificant impacts on the gquality of the human environment.

(a} Eligibility,

(AY Tf an applicant requests a categorical exclusion, the

Department shall review the requesgt and based upon

project documentation submitted by the applicant. the
Department shall:

(1)

Notify the applicant of categorical exclusion and

3

(ii)

publish notice of categorical exclusion in a
newspaper of state-wide and communityv-wide

circulation;

Notify the applicant to prepare an environmental

(iii)

information document, or

Issue Notice of Intent to Prepare an

Invironmental Tmpact Statement.

(B) A project is eligible for a categorical exclugion if it

meets the following criteria:

(1)

The project is directed solely toward minor

(ii)

rehabilitation of existing facilitieg, toward
replacement of equipment, or toward the

construction of related facilities that de not

affect the degree of treatment or the capacity of
the facility, FExawples include infiltration and

inflow correction, replacement of existing
equipment and structures, and the construction of

small structures on existing sites: or

The project will serve less than 10, 000 people

and is for minor expansions or upgrading of
existing water pollution control facilities.




{(C) Categorical exclusioneg will not be sranted for projects
that entail any of the following activities:

(i) The construction of new collection lines:

(i1) A new discharge or relocation of an existing
discharge:

(iii) A substantial increase in the volume or loading
of pollutants:

(iv) Providing capacity for a population 30 percent or
greater than the existing population:

{v) Known or expected impacts to cultural resources,
historical and archaeological resources,
threatened or endanpgered species, or
environmentally sensitive areas:; or

{vi) The construction of facilities that are known or

expected to not be cost-effective or to be highly
controversial.

(b) Documentation. Applicants seeking a categorical exclusion
must provide the following documentation to the Department:

(AY A brief, complete description of the proposed project
and its costs:

(B) A statement indicating the project is cost-effective and
that the applicant is financially capable of

constructing, operating, and maintaining the facilities;:
and

{(C) Plan map(s) of the proposed project showing:

(i) Tocation of all construction areas;

(1i) Planning area boundaries; and

(iii) Anv known environmentally sensitive areas.

D Evidence that all affected governmental apencies have
been contacted and their concerns saddressed.

{(c) Proceeding with Financial Assistance. Once the issued
categorical exclusion becomes effective, financial
asgsistance may be awarded: however, if the Department later
detexmines the project or environmental cenditions have
changed sipnificantly, further environmental review may be
required and the categorical exclusion will be revoked.

(4)  Environmmental Information Document.
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(a)

General. If a project is not elipgible for a categorical

(b)

exclusion, the applicant must prepare an envirommental
information document.

An environmental information document must include:

(c)

(A) A description of the proposed project and why it ig
needed:

(B)Y The potential envirommental impacts of the project as
proposed;

(C) The alternatives to the project and their potential
environmental impacts:

(D) A description of publiec participation activities

conducted and issues raised: and

(EY  Documentation of coordination with affected federal and
state government agencies and tribal agencies.

If an environmental information document is required, the

(d)

Department shall prepare an environmental assessment based
upon the applicant's envirommental information document and:

{(A) TIssue a Finding of No Significant Impact documenting any

mitipative measures required of the applicant. _The
Finding of No Significant Tmpact will include a brief
description of the proposed proiect, its costs, any
mitigative measures required of the applicant as a
condition of its receipt of financiasl assistance, and a
gtatement to the effect that comments supporting or
disagreeing with the Finding of No Significant Tmpact
may be submitted for consideration by the board; ox

(B) TIssue a Notice of Intent to Prepare an Environmental

Impact Statement.

If the Department issues a Finding of No Significant Impact:

(A) The Department will distribute the Finding of No

Sipnificant Impact to those parties, governmental

entities, and agencies that may have an interest in the
proposed project, No action regarding the provision of
financial agsistance will be taken by the Department for
at least 30 davs after the issuance of the Finding of No

Significant Impact:

(B) The Department will reassess the project to determine

whether the environmental assessment will be
supplemented or whether an envirommental jimpact
statement will be required if substantive comments are




received during the public comment period that challenge
the Finding of No Significant Impact; and

(D) The Finding of No Significant Tmpact will become
effective 1f no new information is received during the
public comment period which would require a reassessment
or if after reviewing public comments and reassessing
the project, an environmmental impact statement was not
found to be necessary,

{(¢) Proceeding with Financial Assistance. Once the issued
Finding of No Significant Impact becomes effective, financial
assistance may be awarded:; however.  if the Department later
determines the project or envirommental conditions have
changed significantly, further environmental review mav be
reguired and the Finding of No Significant Impact will be
revoked.,

(5) Envirommental Impact Statement.

(a) General, An environmental impact statement will be required
when the DPepartment determines that anvy of the following
conditions exist:

A The project will significantly affect the pattern and
type of land use or growth and distribution of the
population;

{(B) The effects of the project's construction or operation
will conflict with local or state laws or policies;

(C) The project mav have significant adverse impacts upon:

(i) Wetlands,

(ii} Floodplains,

iii Threatened and endangered species or their
habitats

{(iv) Sensitive environmental areas, including
parklands, preserves, other public lands or areas

of recognized scenic. recreational K agricultural,
archeological or historic value;

D The project will displace population or significantl
alter the characteristics of existing residential areas:

(E) The project may directly or indirectly, through induced
development, have significant adverse effect upon local
ambient air gquality. local noise levels, surface or

groundwater quality, fish, shellfish, wildlife or their
natural habitats;
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(b)Y

(c)

{(FY The project is highly controversial; or

(G) The treated effluent will be discharged into a body of
water where beneficial uses and associated special
values of the receiving stream are not adequately
protected by water quality standards or the effluent

will not be of sufficient quality to meet these
gtandards.

Environmental Impact Statement Contents. At a minimum, the
contents of an envirommental Impact statement will include:

(A) The purpose and need for the project;

(B) The environmental setting of the project and the future
of the environment without the project;

(C) The alternatives to the project as propesed and their
potential environmental impacts:

(D) A description of the proposed project;

(E) The potential environmental impact of the project as

proposed including those which cannot be avoided:

(F) The relationship between the short term uses of the

environment and the maintenance and enhancement of long
term productivity; and

G Any irreversible and irretrievable commitments of
resources to the proposed project:

Procedures,

(AY Tf an environmental impact statement is required, the

Bepartment shall publish a Notice of Intent to Prepare

an Environmental Impact Statement in newspapers of
state-wide and community-wide circulation.

(B) After the notice of intent has been published, the
Department will contact all affected local, state and
federal apencies, tribes or other interested parties to
determine the scope required of the document. Comments

shall be requested regarding:

(i) Significance and scope of issues to be analyzed,
in depth, in the environmental impact statement;

ii Preliminary range of alternatives to be
considered;
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{iii) Potential cooperating agencies and the

information or analyses that may be needed from
them;

iv Method for environmental impact statement
preparation and the public participation

Strategy:

(v) Consultation reguirements of other environmental

laws: and

vi Relationship between the environmental impact
statement and the completion of the facility plan
and any necessary arrangements for coordination
of preparation of both documents.

{C) Prepare and submit a draft environmental impact
statement to all affected agencies or parties for review
and comment:

—_— Y

(DY Following publication of a public notice in a newspaper
of community-wide and state-wide circulation, allow a 30
day comment period, and conduct a public hearing on the

draft environmental impact statement; and

(EY Prepare and submit a final environmental impact
statement (FEIS) addressing all apency and public

input,

F Upon completion of a FEIS, the Department will issue a
Record of Decision (ROD) documenting the wmitigative
measures which will be required of the applicant. The
loan apgreement will be conditioned upon such mitigative
measures., The Department will allow a 30 day comment
period for the ROP and FEIS,

{(G) Material incorporated into an environmental impact

statement by reference will be organized to the extent
possible into a supplemental information document and be
made available for public review upon request. No
material mav be incorporated by reference unless it is
reagonably availasble for inspection by interested
persons.

(d) _Proceeding with Financial Assistance. Once the issued
record of decision becomes effective, financial assistance
may be awarded; however, if the Department laster determines
the project or environmental conditions have changed

significantly. further environmental review may be required
and the record of decision will be revoked,

{(6) Previous Envirommental Reviews. TIf a federal environmental review
for the project has been conducted, the Department may, at its
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discretion, adopt all or part of the federal agency’s
documentation.

7 Validity of Environmental Review. Environmental determinations
under this section are valid for five vears, If a financial
assistance application is received for a project with an
environmmental determination which is more than five years old, or
if conditions or project scope have changed significantly since
the last determination, the Department will reevaluate the
project, environmental conditions, and public comments and will
either:

{(a) Reaffirm the earlier deciszion:

b Require supplemental information to the earlier Environmental
Impact Statement, Envirommental Information Document, or
Request for Categorical Exclusion. Based upon a review of
the updated document., the Department will issue and
distribute a revised notice of categorical exclusion, Finding

of No Sipnificant Impact, or Record of Decision; or

{c) Require a revigion to the earlier Envirommental Tmpact

Statement, Envirommental Information Document, or Request for
Categorical Execlusion. If a revision is required. the

applicant must repeat all requirements cutlined in this
section.

8 Appeal. An affected party mavy appeal a notice of cateporical
exclusion, a Finding of No Significant Impact, or a Record of
Decision pursuant to procedures in the Orepgon Administrative
Procedures Act, ORS 183.484.

f(1) The applicant shall consult with the Department during facility
planning to determine the required level of environmental review.
The Department will notify the applicant of the type of
environmental documentation which will be required. Based upon
the Department's determination, the applicant shall:]

[(a) Submit a request for categorical exclusion with supporting
backup documentation as specified by the Department; or]

[(b) Prepare an environmental information document in a format
specified by the Department. ]

[(2) If an applicant requests a categotrical exclusion, the Department
shall review the request and based upon project documentation
submitted by the applicant the Department shall:]

[(a) Notify the applicant of categorical exclusion;]

[(b) Notify the applicant of the need for preparation of an
environmental information document, or]
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[(c)

Issue notice of need for preparation of an environmental
impact statement.]

[(3) If an environmental information document is required, the
Department ghall:]

[(4)

[(5)

WI1485
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[(a)

[(b)

[(e)

Conduct an environmental assessment based upon the
applicant’s environmental information document and:]

[(A) TIssue a draft Finding of No Significant Impact
documenting any mitigative measures required of the
applicant; or]

[(B) Issue a Notice of Need for Preparation of an
Envirommental Impact Statement. ]

Allow a thirty day public comment period, following public
notice at least once in a newspaper of pgeneral circulation in
the community, for all projects receiving a draft Finding of
No Significant Impact. If substantive comments are received
during the public comment period that challenge the proposed
Finding of No Significant Impact, the Department will
reassess the project to determine whether the environmental
assessment will be supplemented or whether an environmental
impact statement will be required.]

Issue a final Finding of No Significant Impact if no new
information is received during the public comment period
which would require a reassessment or 1f after reviewing
public comments and reassessing the project, an environmental
impact statement was not found to be necessary.]

If an envirormmental impact statement is required, the Department
shall:]

[(a)

[(b)

[(c)

[{(d)

Contact all affected local, state and federal agencies,
tribes or other interested parties to determine the scope
required of the document;]

Prepare and submit a draft environmental Iimpact statement to
all affected agencies or parties for review and comment; ]

Following publication of a public notice in appropriate
newspapers or journals, allow a 45 day comment period; and]

Prepare and submit a final environmental impact statement
(FEIS) incorporating all agency and public input.]

Upon completion of a FEIS, the Department will issue a Record of
Decision (ROD) documenting the mitigative measures which will be
required of the applicant. The financial assistance agreement
will be conditioned upon such mitigative measures. The Department
will allow & 30 day comment period for the ROD and FEIS.]
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L(6)

L7

If a federal envirommental review for the project has been
conducted, the Department may, at its discretion, adopt all or
part of the federal agency’s documentation. ]

Environmental determinations under this section are wvalid for five
years. If a financial assistance application is received for a
project with an envirommental determination which is more than
five years old, or if conditions or project scope have changed
significantly since the last determination, the Department will
re-evaluate the project, envirommental conditions, and public
comments and will either:)

[{a) Reaffirm the earlier decision;]

[(b) Require supplemental information to the earlier Environmental
Impact Statement, Environmental Information Document, or
Request for Categorical Exclusion. Based upon a review of
the updated document, the Department will issue and
distribute a revised notice of categorical exclusion, Finding
of No Significant Impact, or Record of Decision; or]

[(c) Require a revision to the earlier Environmental Impact
Statement, Environmental Information Document, or Request for
Categorical Exclusion, If a revision is required, the
applicant must repeat all requirements outlined in this
section, ]

LOAN APPROVAL AND REVIEW CRITERIA

340-54-055 [045]

(1)

(2)

WIL48S
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Loan Approval. The final SRF loan application must be reviewed
and approved by the Director.

Loan Review Criteria, In order to get approval of a final SRF
loan application, the following criteria must be met:

(a2} The applicant must submit a completed final loan application
including all information required under OAR 340-54-035,
[025 or] 340-54-040 [030], or 340-54-045 whichever is
applicable;

(b) There are adequate funds in the SRF to finance the loan;
(¢) The project is eligible for funds under this chapter;

(d) The State of Oregon's bond counsel finds that the applicant
has the legal authority to incur the debt;

(e) [For revenue secured loans described under OAR 340-54-
060(2),} The applicant must demonstrate to the Director’s
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satisfaction its ability to repay a loan and, where
applicable, its ability to ensure ongoling operation and
maintenance (including replacement) of the proposed water
pollution control facility. In addition, for revenue secured
loans described under QAR 340-54-065(2), at a minimum, unless
waived by the Director, the following criteria must be met:

(A) Where applicable, the existing water pollution control
facllities are free from operational and maintenance
problems which would materially impede the proposed
system's function or the public agency's ability to
repay the loan from user fees as demonstrated by the
opinion of a registered engineer or other expert
acceptable to the Department;

(B) Historical and projected system rates and charges, when
considered with any consistently supplied external
support must be sufficient to fully fund operation,
maintenance, and replacement costs, any existing
indebtedness [including depreciation expense] and the
debt service expense of the proposed borrowing;

(C) To the extent that projected system income is materially
greater than historical system income, the basis for the
projected increase must be reasonable and documented as
to source;

(D) The public agency’s income and budget data must be
computationally accurate and must include four years
historical and projected statements of consolidated
sewer system revenues, cash flows, and expenditures;

(E) The budget of the project including proposed capital
costs, gite work costs, engineering costs,
administrative costs and any other costs which will [to]
be supported by the proposed revenue secured loan must
be reflected in the public agency’s data;

(F) Audits during the last four years are free from adverse
opinions or disclosures which cast significant doubt on
the borrower's ability to repay the Revenue Secured Loan
in a timely manmer;

(G) The proposed borrowing's integrity is not at risk from
undue dependence upon a limited portion of the system’s
customer base and a pattern of delinquency on the part
of that portion of the customer base;

(1) The public agency must have the ability to bring
effective sanctions te bear on non-paying customers; and

(I) The opinion of the pubic agency's legal counsel or a
certificate from the public agency which states [that
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the proposed Revenue Secured Loan will be a valid and
binding obligation and] that no litigation exlsts or
has been threatened which would cast doubt on the
enforceability of the borrower'’s [borrow's] obligations
under the loan.

LOAN AGREEMENT [DOCUMENTATION] AND CONDITIONS
340-54-060 [050]

The loan agreement [documentation] shall contain conditions including, but

not limited to, the following, where applicable to the type of preject being

financed:
(1) Accounting.

(a) Applicant shall use accounting, audit and fiscal procedures
which conform to generally accepted govermment accounting
standards.

(b) Project files and records must be retained by the borrower
for at least three (3) years after performance certification,
Financial files and records must be retained until the loan
ig fully amortized.

(c) Project accounts must be maintained as separate accounts.

(2) Wage Rates. [& Labor Laws.] Applicant shall ensure compliance
with [state and] federal wage rates established under [and labor
laws including] the Davis-Bacon Act. [When the state and federal
laws are not consistent, the more stringent shall apply.]

(3) Operation and Maintenance Manual. If the SRF loan is for design
and construction, the horrower shall submit a facility operation
and maintenance manual which meets Department approval before the
project is 75% complete.

(4) Value Engineering. A wvalue engineering study satisfactory to the

Department must be performed for design and construction projects
prior to commencement of construction if the total project cost

will exceed 510 million.

5 Plans and Specifications. Applicant must submit and receive
Departmental approval of project plans and specifications prior to
copmencement of construction, in conformance with OAR Chapter 340,
Divigion 52,

(6) TInspections. During the building of the project, the borrower
shall provide inspections in sufficient number to ensure the
project complies with approved plans and specifications. These
inspections shall be conducted by qualified inspectors under the
direction of a registered civil, mechanical or electrical
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engineer, whichever is appropriate. The Department or its
representatives may conduct interim building inspections to
determine compliance with approved plans and specifications and
with the loan agreement, as appropriate.

Loan amendments.

{(a) Changes in the project work that are consistent with the
objectives of the project and that are within the scope and
funding level of the loan do not require the execution of a
formal loan amendment. However, if additional loan funds are
needed, a loan amendment shall be required.

(b) [Loan amendments increasing the originally approved locan
amount may be requested either prior to implementation of
changes or at the end of a project] If [when] the total of
all loan amendments will not exceed 10% of the total amount
approved in the original loan agreement, loan amendmentsg

increasing the originally approved loan amount may be
requested at anv time during the project.

(c) [Loan amendments increasing the originally approved loan
amount must be reqguested prior to implementation of changes]
If [when] the total of all loan amendments will exceed 10% of

the total amount approved_in_the original loan agreement,
loan _amendments increasing the originally approved loan

amount must be requested prior to implementation of changes
in project work, The Department may approve these loan

amendments 1f [when] the borrower demonstrates the legal
authority to borrow and the financlal capability to repay the
increased loan amount, [as required under OAR 340-54-060.]

{(d) Loan amendments decreasing the loan amount may be requested
at the end of a project when the final cost of the project is
less than the total amount approved in the original loan
agreement,

[(e) Loan amendments may be made to cover the difference between
the original construction cost estimate and the contract
price. They may also be made to cover increased cost for
engineering services.]

Change orders. Upon execution, the borrower must submit change
orders to the Department. The Department shall review the change
orders to determine the eligibility of the project change.

Project Performance Certification,

(a) Project performance standards must be submitted by the
borrower and approved by the Department before the project is

50 percent complete.
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(b) The borrower shall notify the Department within thirty (30)
days of the actual date of initiation of operation.

(¢) One year after initiation of operation, the borrower shall
certify whether the facility meets Department approved
project performance gtandards [specifications].

(d) If the project is completed, or is completed except for minor
items, and the facility is operable [ting], but the horrower
has not sent its notice of initiation of operation, the
Department may assign an initiation of operation date. [and
conduct a final on-site inspection.]

(e) The borrower shall, pursuant to a Department approved
corrective action plan, correct any factor that does not meet
the Department approved project performance standards.
[specifications. Costs incurred to meet the requirements of
this subsection are eligible for loan funding under this
Chapter. ]

(10) FEligible Costs. Payments shall be limited to eligible work that
complies with plans and specifications as approved by the
Department.

(11) Adjustments. The Department may at any time review and audit
requests for payment and make adjustments for, but not limited to,
math errors, items not built or bought, and unacceptable
construction.

(12) Contract and Bid Documents. The borrower shall submit a copy of
the awarded contract and bid documents to the Department.

(13) Audit. An audit consistent with generally accepted accounting
procedures of project expenditures will be conducted by the
borrower within one year after performance certification. This
audit shall be paid for by the borrower and shall be conducted by
a financial auditor approved by the Department.

(14) Operation and Maintenance., The borrower shall provide for
adequate operation and maintenance (including replacement) of the
facility and shall retain sufficient operating personnel to
operate the facility.

{15) Default remedies. Upon default by a borrower, the Department
shall have the right to pursue any remedy avallable at law or in
equity and may appoint a receiver at the expense of the public
agency to operate the utility which produces pledged revenues and
collect utility rates and charges. The Department may also
withhold any amounts otherwise due to the public agency from the
State of Oregon and direct that such funds be applied to the
indebtedness and deposited in the fund.
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(16) Release. The borrower shall release and discharge the
Department, its officers, agents, and employees from all
liabilities, obligations, and claims arising out of the project
work or under the loan, subject only to exceptions previously
contractually arrived at and specified in writing between the
Department and the borrower,

(17} Effect of approval or certification of documents. Review and
approval of facilities plans, design drawings and specifications
or other documents by or for the Department does not relieve the
borrower of its responsibility to properly plan, design, build and
effectively operate and maintain the treatment works as required
by law, regulations, permits and good management practices. The
Department is not responsible for any project costs or any losses
or damages resulting from defects in the plans, design drawings
and specifications or other subagreement documents.

(18) Reservation of ripghts.

(a) Nothing in this rule prohibits a borrower from requiring more
assurances, guarantees, oY indemnity or other contractual
requirements from any party performing project work; and

{(b) Nothing in the rule affects the Department’s right to take
remedial action, including, but not limited to,
administrative enforcement action and actions for breach of
contract against a borrower that fails to carry out its
obligations under this chapter.

(19) Other provislons. SRF loans shall contain such other provisions
as the Director may reasonably require to meet the goals of the
Clean Water Act and ORS 468.423 to 468.440,

LOAN TERMS AND INTEREST RATES
340-54-065 [060]

As required by ORS 468.440, the following loan terms and interest rates are
established in order to provide loans to projects which enhance or protect
water quality; to provide loans to publlic agencies capable of repaying the
loan; to establish an interest rate below market rate so that the loans will
be affordable; to provide loans to all sizes of communities which need to
finance projects; to provide loans to the types of projects described in
these rules which address water pollution control problems; and to provide
loans te all public agencies, including those which can and cannot borrow
elsevhere,

(1) Types of Loans. An SRF loan must be one of [meet] the following
types of loang [ecriteria]: '

{a) The loan must be a general obligation bond, or other full
faith and credit obligation of the borrower, which is
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(2)
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(b)

(c)

(d)

supported by the public agency's unlimited ad valorem taxing
power; ot

The loan must be a bond or other obligation of the public
agency which is not subject to appropriation, and which has
been rated investment grade by Moody's Investor Services,
Standard and Poor's Corporation, or another national rating
service acceptable to the Director; or

The loan must be a Revenue Secured Loan which complies with
subsection (2) of this section; or,

The loan must be a Disctretionary Leoan which complies with
subsection (3) of this section.

[A11] Revenue Secured Loans. Thesgse loans shall:

(a)

(b)

(c)

(d)

Be bonds, loan agreements, or other unconditional obligations
to pay from specified revenues which are pledged to pay to
the borrowing; the obligation to pay may not be subject to
the appropriation of funds;

Contain a rate covenant which requires the borrower to impose
and collect each year pledged revenues which are sufficient
to pay all expenses of operation and maintenance (including
replacement) of the facilities which are financed with the
borrowing and the facilities which produce the pledged
revenues, plus an amount equal to the product of the coverage
factor sghown in subsection (d) of this section times the debt
service due in that year on the SRF loan and all obligations
which have an equal or superior lien on the pledged revenues.
The coverage factor selected from subsection (d) shall
correspond to the reserve percentage selected for the SRF
loan;

Require the public agency to maintain in each year the SRF
loan is outstanding, a pledged reserve which is dedicated to
the payment of the SRF loan. The amount of the reserve ghall
be at least equal to the product of the reserve percentage
shown in subsection (d) of this section times the debt
service due in the following year on the SRF loan and all
obligations which have an equal or superior lien on the
pledged revenues. The reserve percentage selected from
subsection (d) shall correspond to the coverage factor
selected for the SRF loan. Reserves shall be funded with
cash, or a letter of credit or other third party commitment
to advance funds which is satisfactory to the Director;

Comply with the following coverage factors and reserve
percentages:

Coverapge Factor Reserve Percentage
1.05:1 100%
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(3)

WI1485
2/14/89

(e)

(£)

(8)

(h)

(i)

(1)

1.15:1 75%
1.25:1 50%
1.50:1 25%

Contain a covenant to review rates periodically, and to
adjust rates, if necessary, gso that estimated revenues in
subgequent years will be sufficient to comply with the rate
covenant;

Contain a covenant that, if pledged revenues fail to achieve
the level required by the rate covenant, the public agency
will promptly adjust rates and charges to assure future
compliance with the rate covenant. However, failure to
adjust rates shall not constitute a default if the public
agency transfers unpledged resources in an amount equal to
the revenue deficiency to the utility system which produces
the pledged revenues;

Follow the payment schedule in the loapn apreement which shall
require [Make] monthly SRF loan payments to the Department.

[, or,] If the Department determines that monthly loan
payments are not practicable_for the borrower, [make] the
payment schedule shall require perlodic loan payments as
frequently as possible, with monthly deposits to a dedicated
loan payment account whenever practicable;

Contain a covenant that, if the reserve account is depleted
for any reason, the public agency will take prompt action to
restore the reserve to the required minimum amount;

Contain a covenant that the public agency will not, except as
provided in the SRF loan decumentation, incur obligations
(except for operating expenses) which have a lien on the
pledged revenues which is equal or superior to the lien of
the SRF loan, without the prior written consent of the
Director. The Director shall withhold consent only if the
Director determines that incurring such obligations would
materially impair the ability of the public agency to repay
the SRF loan or the security for the SRF loan;

Contaln a covenant that the borrower will not sell, transfer
or encumber any financial or fixed asset of the utility
system which produces the pledged revenues, if the public
agency is in violation of any SRF loan covenant, or if such
sale, transfer or encumbrance would cause a violation of any
SRF loan covenant.

Discretionary Loan. A Discretionary Loan shall be made only to a
public agency which has a population of less than 5,000 persons
which, in the judgment of the Director, cannot practicably comply
with the requirements of OAR 340-54-065 [060](1)(a), (b), or (c).
Discretionary Leans shall comply with OAR 340-54-065 [060](4) of
this section, and otherwise be on terms approved by the Director.

A - 34




(4)
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The total principal amount of Discretionary Loans made in any
fiscal year shall not exceed five percent of the money avallable
to be loaned from the SRF in that fiscal year.

Interest Rates.

(a)

(b)

Zero percent interest rate. SRF loans which are fully
amortized {mature] within five years shall bear no interest;
at least three percent of the original principal amount of
the loan shall be repaid each year,

Three percent Iinterest rate.

(A) All [other] SRF loans, other than Discretionary Loans,
in which the final principal payment is due more than
five years after the loan is made shall bear interest at
a rate of [at least] three percent per annum, compounded
annually; shall have approximately level annual debt
service during the period which beging with the first
principal repayment and ends with the final principal
repayment; and, shall require all principal and interest
to be repaid within twenty years.

(B) A Discretionary Loan shall bear the interest xate of [at
not less than] three percent per annum, compounded
annually; shall schedule principal and interest
repayments as rapidly as is consistent with estimated
revenues (but no more rapidly than would be required to
produce level debt service during the period of
principal repayment); and, shall require all principal
and interest to be repaid within twenty vears.

Review of interest rate. The interest rates on SRF loans
described in QAR 340-54-065(4)(a) and (b) [060(2)] shall be
in effect for loans made by September 30, 1991. Thereafter,
interest rates may be adjusted by the EQC, if necessary, to
assure compliance with ORS 468,440,

Interest Accrual. Interest accrual begins at the time of each
loan disbursement from the SRF to the borrower.

Commencement of loan Repayment.' Except as provided in OAR 340-54-
065(4)(a), principal and interest repavments on leoans shall begin

within one year after the date of project completion as estimated

in the loan apgreement.

[(a) Principal and interest repayments on loans for design and

[(B)

construction of waste water facilities shall begin within
one year after Initiation of operation or the initiation of
operation date established under OAR 340-54-050(7)(c).]

Principal and interest repayments on loans for facility
planning shall begin no later than one year after Department
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approval of the facility plan, consistent with the date
established in the loan agreement. )

(D) Minor Variations in Lecan Terms. The Department may permit
insubstantial variations in the financial terms of loans described
in this section, in order to facilitate administration and

repayment of loans.

[SRF PRIORITY LIST CRITERTA]

[340-54-070]

[The priority list will consist of a rank ordering of all water quality
pollution problems potentially eligible for funding. ]

[PRIORITY LIST MANAGEMENT]

[340-54-075]

[(1) Projects placed on the priority list must be eligible under OAR
340-54-015(1).]

[(2) A project may be phased if the total project cost is in excess of
that established in OAR 340-54-090(3).]

[(3) The Department may delete any project from the priority list
provided:]

[{a) It has received full funding; or]

[(b) It is no longer entitled to funding under OAR 340-54-015(1);
or]

[(e) The identified water quality pollution problems have been
addressed. ]
[PRICRITY LIST MODIFICATION]
[340-54-080]
[(1) The Department may modify the priority list if notice of the
proposed action is provided to all affected lower priority

projects. ]

[(2) Any affected project may, within 20 days of notice, request a
review by the Department. ]

[(3) 1If an affected party does not agree with the Department's
determination on the priority list, the interested party may,
within 15 days of the distribution of the official list, file an
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appeal to present their case to the Commission, provided a
hearing can be arranged before the intended use plan is required
to be submitted to the U. S, Environmental Protection Agency.]

The official priority list will be modified by any action the
Commission may take on an appeal, ]

[PRIORITY LIST BYPASS PROCEDURE]

[340-54-085]

LD

[(2)

The Department will initiate bypass procedures for the following
reasons: ]

[(a) If a public agency does not submit a preliminary application
for SRF funding; or]

[(b) If the Department determines that a public agency which
submits a preliminary application or which has a project
listed in the Intended Use Plan will not be ready to proceed
that vear.]

Except asg provided by OAR 340-54-025(4), to bypass a project the
Department will:]

[{a) Give written notice to the applicant of the intent to bypass
the project.]

[(b) Allow the applicant 15 days after notice to demonstrate to
the Department its readiness and ability to proceed
immediately with an application for State Revolving Fund
financing. ]

SPECIAT. RESERVES [AND LOAN AMOUNTS]

340-54-070 [090]

(1)

WIL485
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Facility [ies] Planning Reserve. [(a)] Each fiscal year, 10
percent of the total available SRF will be set aside for loans for
facility [ies] planning. However, if preliminary applications for
facility [ies] planning representing 10 percent of the available

SRF are not approved [received], these funds may be allocated to
other projects.

[(b) Funds from the Facilities Plan Reserve will be offered to
those public agencies in rank order where the project is
identified as a facilities plan study;]

[(c) If a public agency has applied for State Revolving Fund
financing, the project will be included in the intended use
plan; ]
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[(d)} If a public agency has not applied for State Revolving Fund
financing, the project will be bypassed per 0AR 340-54-085
and the next lower ranked project will be offered State
Revolving Fund funding;]

[(e) If funds remain in the reserve after all available facilities
plan projects have been offered funds, the remaining funds
can be used for other types of projects on the priority
list.]

(2) Small Communities Resexrve. [(a)] Each fiscal year, 15 percent of
the total available SRF will be set aside for loans to small
communities. However, if preliminary applications from small
communities representing 15 percent of the available SRF are not
received, these funds may be allocated to other public agencies.

[(b) Funds from the Small Communities Reserve will be offered to
those public agencies where the project is identified to be
covered under OAR 340-54-015(7);]

[(e) If a public agency has applied for State Revolving Fund
financing, the project will be included on the intended use
plan; ]

[{(d) If a public agency has not applied for State Revolving Fund
financing, the project will be bypassed per OAR 340-54-085
and the next lower ranked project will be offered State
Revolving Fund funding. ]

[(e) If funds remain in the reserve after all available projects
eligible under OAR 340-54-090(2)(a) have been offered funds,
the remaining funds can be used for other types of projects
on the prioxity list.]

MAXTMUM TOAN AMOUNT
340-54-075

[(3) Loan amounts,] In any fiscal year, no public agency on the priority
list may receive more than 25 percent of the total available SRF. However,
if the SRF funds are not otherwise allocated, a public agency may apply for
more than 25 percent of the available SRF, not to exceed the funds available
in the SRF.
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ORECCN REVISED STATUTES
POLLUTION CONTROL

ATTACHMENT B
468,420

The fee for the issuance of
tificates shzll Se estabiished by the commid
iman amount uased dpon the costs of admi
ing this program estaCiished in the curr

r each suck class,

biermial budget. The fee for a certificate sna
excedd 310,

(Y The department shall coilect thd fees
establidhed pursuant to paragraph (k) of
tion ( 1ef this sect! ; 3 i

which i3 herety created. The
Department of Environmen
Vehicle Pollutica Account
appropriated to thi departme
d.:pa.rtmaur. sclely ¥r in conifnction with other
stats agencies and ldpal unitdof government for:

(a) Any expensesiincurngd by the department
and, if approved by the Ggvernor, any expenses
incurred by the Motoa Véhicles Division of the
Department of Transpyztation in the certifica-

tion, examination, inspegtion or licensing of per-
ratus or methods in

sons, equipment, ap;’_
isions of QRS 4£3.3%90

mental Quaiicyx;tor Vehicle Pa

Quality Motar
re continuously
to be used by the

accordancs with the
and 815.310.

(b) Such other -
study traffic pattersd and to
controt the emissidn of pol
vehicles in this stgr.e !

(4) The depa!t.""ent may erter into an agree-
ment with the Motor VehiclesiDivision of the
Department o ‘Transportac*or: to collect the
licensing and zjénewai fees described in paragraph
(a) of subsection (1} of this sectionisubject to the
fees being paid and credited as prodided in sub-
saction (3} of this section. {Formerty 445.965; 1974 s.s.
€73 §5 1975,4.535 §3; 1977 c.704 §10; 1981 L1294 §1: 1943
.239 §938] '

468,410 Authority to limit mo%or vehi-
cle ope, ation and traffic yraissi

Bispect, regulate and
tants from motor

esents an imminent and substantiai endangg
ent to the health of persons. [Formerly 449.747}

2.415 Administration and enforze
it of rules adopted under ORS 468.4]
Ci_". cocunties. municipal corporations
other ™ genc:es. inciuding the Departmdns o
State Fajice and the Highway Dw{',dn. srai

yith the commission and Fgional air
i adminisira-
29 of any ruls

o))

4

adopwd pursuagt to ORD 3.410. (Formeriv
+49.731)

488.420 Pohe erforcement. The
Oregon State PoliceMzhe county sheriff and

ityorized to use such rea-

gt the enforcermens: of
%9 ORS 4S8 410 and
425 are required tc
including but net

munici;ai police are
sonzble force as is reguire
any rule aaopted ursuant
may take such rypAsonable step
assure compl' \ca therewith,

(2) Issuing. warnings or citations.

9,753

FINANCING TREATMENT WORKS

468.423 Definitiors for ORS 468.42°73
to 468.440. As used in ORS 468,423 to 468.4+

(1) “Commission” means the Environmen:al
Quality Commission.

{2) “Department” means the Depart*nent of
Environmental Qualicy.

(3) “Director” means the Director of tha
Denarrment of Environmental Quality or the
director’s designee. :

{4) “Fund” means the Water Pollution Con-
trol Ravolving Fund established uzder QRS
463,427,

{53) “Public agency” means any state agency,
incorporated city, county, samitary authority,
county service disirict, sanitary disiric:, metre-
politan service district or other special district
authorized or required to construct 