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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING
April 29, 1988
Jackson County Courthouse

10 S. Oakdale
Medford, Oregon

AGENDA

9:30 a.m. — CONSENT ITEMS

These routine items are usually acted on without public discussion. If
any item is of special interest to the Commission or sufficient need
for public comment is indicated, the Chairman may hold any 1tem over -
for discussion. :

A, Minutes of the March 11, 1988, EQC Meeting.

B. Monthly Activity Report for February 1988.

C. Tax Credits

9:35 a.m. — PUBLIC FORUM

This is an opportunity for citizens to speak to the Commission on

environmental issues and concerns not a part of this scheduled meeting.
The Commission may discontinue this forum after a reasonable tlme 1f an -
exceptionally large number of speakers wish to appear.

HEARTNG AUTHORTIZATTIONS
D. No staff report assigned.

E. Regquest for Authorization to Conduct Public Hearings on Proposed
Rules for Certlfylng Sewage Works Operators.

F. Request for Authorization to Hold a Public Hearlng on the F¥89
Construction Grants Priority List and Management System.

G. Request for Authorization to Conduct Public Hearings on a Proposed
New Solid Waste Rule Regarding Financial Assurance at Regional
Landfills, OAR 340-61-029.

H. Request. for Authorization to Conduct a Public Hearing on Proposed
: New Rules Relating to the Opportunity to Recycle Yard Debris.

I. Request for Authorization to Conduct Public Hearings on Proposed
New Administrative Rules for the Waste Tire Program, OAR 340-62;
Permit Procedures and Standards for Waste Tire Storage Sites and
Waste Tire Carriers.
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ACTTON TTEMS

Public testimony will be accepted on the following except items for
which a public hearing has previously been held. Testimony will not be
taken on items marked with an asterisk (*). However, the Commission
may choose to question interested parties present at the meeting.

*J. Proposed Adoption of Amendments to Rules of Practice and
Procedure, OAR Chapter 340, Division 11.

*K. Proposed Adoption of Revisions to New Source Review Rules {OAR
340-20~-220 through 260) and Prevention of Significant-
Deterioration Rules (OAR 340-31-100 through 130).

*],, Proposed Adoption of Rules to Amend Ambient Air Standards (QAR
340-31-005 through 055) and Air Pollution Emergencies (OAR 340-27-
005 through 012) Principally to add New Federal PM,p Requirements
as a Revision to the State Implementation Plan.

*M.  Proposed Adoption of Revisions to the State Implementatlon Plan to
include Commitments for PM;q Group II Areas.

*N, Proposed Adoption of Rules Relating to Asbestos Control (OCAR 340-
~ 33) and Amendments to the Hazardous Air Contaminant Rules for
Asbestos (OAR 340-340-25-450 through 465).

*0., Proposed Adoption of Amendments to the Hazardous Waste Fee Rules,
OAR Chapter 340, Divisions 102 and 105.

P. Informational Report: Rev1ew of F¥39 State/EPA Agreement and
Opportunity for Public Comment.

Q. Request for Issuance of an Environmental Quality Commission Order
for the City of Brookings, Oregon.

Because of the uncertain length of time needed, the Commission may deal
with any item at any time in the meeting except those set for a
specific time. Anyone wishing to be heard on any item not having a set
time should arrive at 9:30 a.m. to avoid missing any item of interest.

The Commission will have breakfast (8:00) at Elmer's Pancake and Steak
House, 2000 Biddle Road, Medford. Agenda items may be discussed at
breakfast. The Commission will also have lunch at the DEQ offices.

The next Commission meeting will be June 3, 1988, in Portland, Oregon.
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Copies of the staff reports on the agenda items are available by
contacting the Director's Office of the Department of Environmental
Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone
229-5301, or toll-free 1-800-452-4011. Please specify the agenda item
letter when requesting.



MINUTES ARE NOT FINAL UNTII, APPROVED BY THE EQC
ENVIRONMENTAL QUALITY COMMISSION

Minutes of the One Hundred Eighty-Sixth Meeting
March 11, 1988

811 5. W.. Sixth Avenue
Conference Room 4
Portland, Oregon

Commission Members Present:

James Petersen, Chairman
Arno Denecke, Vice Chairman
Wallace Brill

Bill Hutchison

Commission Members Absent:
Mary Bishop
Department of Environmental Quality Staff Present:

Fred Hansen, Director

Kurt Burkholder, Assistant Attorney General, for Michael
Huston

Program Staff Members

NOTE: Staff reports presented at this meeting, which contain
the Director's recommendations, are on file in the
Office of the Director, Department of Environmental
Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204.
Written material submitted at this meeting is made a
part of this record and is on file at the above address.

BREARKFAST MEETING

Groundwater Resources Management Program: Director Hansen
indicated that although a number of agencies in state government
are involved in groundwater, no coordinated comprehensive
groundwater management program currently exists. Director Hansen
introduced Neil Mullane who described the Department's groundwater
management program.

Mr. Mullane provided a brief review of the Department's past
groundwater activities and the development of the general
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groundwater protection policy adopted by the Environmental Quality
Commission in 1981. He noted that federal programs such as the
Resource Conservation and Recovery Act (RCRA) and Superfund have
helped to identify numerous groundwater problems. As a result, a
more comprehensive statewide groundwater management program must
be developed. A grant has been received from the U. S.
Environmental Protection Agency to assist the Water Quality
Division and other agencies to develop a broader based

groundwater management program for the state.

The Commission asked Mr. Mullane about the involvement of the
Water Resources Commission and whether the Department may suggest
a need to consolidate parts of agencies to deal with groundwater
management. Director Hansen and Mr. Mullane responded that the
Water Resources Commission is looking to the Department to provide
groundwater information for their statewide water resources
program. Director Hansen added that consolidation is unlikely
unless a natural resources agency is formed. Until a
consolidation occurs, current agency groundwater activities will
continue. Commissioner Denecke requested that the report
entitled, "Assessment of Oregon's Groundwater for Agricultural
Chemicals," be sent to each of the commissioners.

Salt Caves: Director Hansen advised the Commission on the status
of the City of Klamath Falls' revised application for Section 401
Certification of the Salt Caves Hydroelectric Project. Two

public hearings are scheduled for March 29: one to be held in
Klamath Falls and the other in Portland. Written comments will be
received through April 11, 1988. Director Hansen indicated the
Department expects to complete action on the application within
the 90-day time period established in EQC rules; however, if
significant new information is received at the public hearing,
analysis of that information may slow the application review.

McInnis Enterprises: McInnis Enterprises is proposing a
settlement of proceedings initiated by the Department. Stephen
Sanders, Assistant Attorney General, provided the Commission with
the details of the proposed settlement. McInnis Enterprises would
be on probation for a three-year period. Any future violations by
the company would trigger a stipulation to past violations and
their license would be revoked. Additionally, unauthorized
pumping would immediately cause suspension of their license.
McInnis will pay the civil penalties in guarterly installments
over a two-year period. It was noted that the Director has the
authority to settle the case, but wanted to give the Commission
opportunity to comment. The Commission expressed no objections to
the Director proceeding with settlement of the case.
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Proposed Medford Meeting:

Carolyn Youndg told the Commission about some of the topics that
will be discussed at the April 28 public forum. Those topics
include woodstoves and pulp and paper mills. Since Klamath Falls
residents may attend the public forum, it is possible there will
be an attempt to discuss Salt Caves. Chairman Petersen noted that
discussion of Salt Caves would be inappropriate since their
revised application is pending before the Department. Department
staff propose to brief the Commission on the background of the
area probleém and the current status of activities prior to the.
public forum. Ms. Young also discussed the proposed format of
the public forum meeting.

FORMAT, MEETING

CONSENT ITEMS:

Agenda Item A: Minutes of the January 22, 1988, FEQC Meeting.

Action: It was MOVED by Commissioner Hutchison, seconded by
Commissioner Brill, and passed unanimously that the minutes
of the January 22, 1988, meeting be approved.

Agenda Item B: Monthly Activity Reports for December 1987 and
January 1983,

Commissioner Hutchison asked about the air contaminant discharge
permit (ACDP) modification issued to Bergsce. Lloyd Kostow, Air
Quality Division, said the existing ACDP for Bergsoe had been
modified so that the facility could be started during the clean-up
process, if necessary.

Action: It was MOVED by Commissioner Denecke, seconded by
Commissioner Hutchison, and passed unanimously that the
December 1987 and January 1988 Monthly Activity Reports be
approved.

Agenda Item C: Tax Credits.

Chairman Petersen asked about the drop box facilities proposed for
certification. Robert Brown, Hazardous and Solid Waste Division,
explained that the drop box was specially constructed with
compartments to receive different types of glass., The glass is
then transported to Owens-Illinois for recycling. Senate Bill 405
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provides the opportunity to recycle, and the facility is used as a
dedicated recycling depot. Commission Hutchison asked about what
would happen 1f the drop boxes were no longer used to collect
recyclables. Mr. Brown indicated that if the facility is
converted to another purpose, it would no longer be eligible for
tax credit and the certificate would be revoked.

Action: It was MOVED by Commissioner Hutchison, seconded by
Commissioner Brill and passed unanimously that the tax
credits listed in the Director's recommendation be approved.

Appl. No. Applicant - Facility

T-2276 Fink Sanitary Service 2 Drop Boxes

T-2335 Newberg Garbage Service Inc. Drop Box

T-2392 Gregory Affiliates, Inc. Boiler, dutch
oven and
particulate
collector

T-2400 International Paper Co. Modifications to

No. 3 recovery
furnace air and

ligquor supply

systems
T-2401 International Paper Co. Modifications to
caustic plant
T=-2402 International Paper Co. Non-condensible

gas systems

PUBLIC FORUM

Jeanne Orcutt, Gresham, told the Commission she did not have
enough time to review the Department's response to her January

EQC testimony. She indicated that many important issues appeared
to have been glossed over by the Department. She further said the
City of Portland has agreed to stop charging franchise fees to
residents outside the City.

Chairman Petersen asked Dick Nichols, Water Quality Division
Administrator, to investigate the concerns raised by Ms. Orcutt,.

John Pointer, representing Citizens Concerned with Wastewater
Management and United Citizens, spoke to the Commission about the
City of Portland's sludge disposal program. He feels the sludge
exceeds heavy metals standards and is toxic. Mr. Pointer said the
Department should not rely on source self-monitoring and should
allow concerned citizens to perform monitoring activities and
investigations. Chairman Petersen responded that the Department
will continue to perform their own investigations. :
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HEARTNG AUTHORIZATIONS:

Agenda Item D: Request for Authorization to Conduct a Public
Hearing on Amendments to Procedures for Issuance, Denial,
Modification and Revocation of Permits (OAR 340-14-005 through

050) , New Source Review, Procedural Requirements (OAR 340-20-230),
and Issuance of NPDES Permits (OAR 340-45-035).

This agenda item requests hearing authorization on proposed
amendments to Commission rules on general permitting procedures.
The Department proposed to add the requirement that a public
hearing will be held on proposed permit actions if ten individuals
or an organization(s) representing at least ten persons submit
written hearing requests.

The proposed amendments clarify that New Source Air Contaminant
Discharge Permits and National Pollutant Discharge Elimination
System (NPDES) permits are subject to this new requirement.
Resource Conservation and Recovery Act (RCRA) and Underground
Storage Tank (UST) permits are exempted. The Department proposed
to amend the time frame for issuance of temporary permits from 45
days after notification that an application is complete to 45 days
after closing the hearings record or public comment period.

Chairman Petersen asked whether the Entek settlement agreement
locked the Commission into any particular course of action.
Director Hansen said the settlement agreement was only binding
upon the Department and not the Commission. Chairman Petersen
then asked if any attempt had been made to evaluate the costs of
the proposed rule which requires public hearings on permit
applications when ten or more people regquest a hearing. Director
Hansen responded that under the new rule, the cost of public
hearings should not be any different since the new rules simply
codify the operating policy the Department has always followed.
In response to Chairman Petersen's concern that this rule change
could be too burdensome to industry, Director Hansen replied that
the Department can implement the process without placing undue
burden upon permit applicants.

Director's Recommendation: Based on the report summation,
the Director recommended the Commission authorize a public
hearing to take testimony on the proposed rule changes to
procedures for issuance, denial, modification and revocation
of permits (OAR 340-14-005) and related amendments to rules
on issuance of New Source Air Contaminant Discharge Permits
(OAR 340-20-230) and issuance of NPDES permits (OAR 340-45-
035) .
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Action: It was MOVED by Commissioner Denecke, seconded by
Commissioner Hutchison and passed unanimously that the
Director's recommendation be approved.

Agenda Item E: Request for Authorization to Hold Hearings on
Proposed Amendments to Rules Contained in OAR 340-41=-445, Water
Quality Standards not to be Exceeded, Willamette Basin.

This agenda item requests authorization for public hearings on the
proposed rule to establish phosphorus and ammonia standards for
the Tualatin River. These proposals were developed in response to
the Northwest Environmental Defense Center (NEDC)/U. S.
Environmental Protection Agency (EPA) lawsuit settlement that
required the development of Total Maximum Daily Loads (TMDL) on
the Tualatin River. The TMDLs were developed to address water
quality standards violations for dissolved oxygen (DO) and
nuisance algal growth.

The proposed rules were developed after an intensive water quality
investigation of the Tualatin River by the Department, Lake

Oswego Corporation and the Unified Sewerage Agency (USA). The
proposed rules were also developed with the assistance of a
citizen and technical advisory committee.

Gary ott, Tigard, told the Commission he was a user of the
Tualatin River and a rate payer to the Unified Sewerage Agency.
He expressed the view that the effect of establishing a TMDL on
water quality in the Tualatin River should be quantitatively
described so that individuals know what they are paying for. He
said the recreational benefits achieved by the TMDLs need to be
clarified. Additionally, the frequency and extent of the algal
blooms needs to be quantified, and associated environmental costs,
such as energy costs, need to be evaluated. Mr. Ott said that
removal of the Lake Oswego Diversion Dam may have a positive
benefit to water gquality and should not have been eliminated from
consideration. His greatest concern was that there is no
assurance that significant investments will result in desired
water quality improvement.

Jack Churchill, NEDC and a lLake Oswego resident, said a letter,
which he provided to the EQC and is made a part of this record,
from the General Accounting Office (GAO) study on the
effectiveness of the Clean Water Act in the Tualatin Basin
indicated that $100 million has been misspent in Washington
County. Further, he said, as goes the Tualatin, so goes water
quality in Oregon. Mr. Churchill felt the EQC needs to take
action on the agenda item rather than by inaction trigger
automatic abdication of water quality management in the Tualatin
to EPA.
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Ted Kreedon, resident and Mayor of Rivergrove, spoke to the
Commission about several concerns. He felt the cost figures for
options to meet the proposed TMDLs provided by consultant to USA
are biased, and that the Department by citing these figures in
their report have endorsed the figures. Also, by using the biased
figures, USA and Washington County were attempting to intimidate
and threaten individuals who are attempting to clean up the
Tualatin River. Mayor Kreedon said alternative means to cleaning
up the river, such as wetlands, may cost much less. The '
Department should retain a competent engineering firm to evaluate
the cost associated with wetland alternatives.

Director's Recommendation: Based on the report summation,
the Director recommended the Commission to proceed to public
hearing to take testimony on the proposals to add a
phosphorus standard and an ammonia standard to the rules
establishing water quality standards for the Tualatin River
and establish definitions for TMDL, WLA and LA.

Action: It was MOVED by Commissioner Denecke, seconded by
Commissioner Hutchison and passed unanimously that the
Director's recommendation be approved.

Agenda Item F: Request for Authorization to Conduct a Public
Hearing on Proposed Amendments to the Hazardous Waste Management
Rules, OAR Chapter 340, Divisions 100, 102 and 104.

This agenda item requests authorization to conduct a public
hearing on proposed amendments to the Department's hazardous waste
management rules. The Department is proposing the adoption, by
reference, of a group of new federal regulations. This action is
necessary if the Department is to maintain authorization from EPA
to management a state-operated hazardous waste program.

The Department is alsoc proposing the repeal of an existing state
rule concerning the closure of surface impoundments, which is more
stringent than one of new Federal rules. Additionally, the
Department proposes to expand the reporting requirements for
hazardous waste generators and hazardous waste management
facilities.

Commissioner Hutchison asked how the Federal rule concerning waste
minimization, which the Department proposes to adopt, relates to
the Oregon Student Public Interest Research Group's (OSPIRG)
proposed waste reduction legislation, and whether adoption of the
Federal rule would prevent the state from implementing OSPIRG's
proposal. Director Hansen responded that the Federal rule simply
requires hazardous waste generators to certify on their shipping
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manifests they are making a good-faith effort to reduce wastes.
There are no specific waste reduction standards or requirements.

In contrast, the OSPIRG proposal is a comprehensive program that
includes a poison tax on hazardous materials, an independent
certification program for people who would oversee and evaluate
waste minimization programs, and the eventual ban on the use or
sale of certain toxic materials in the state. Adoption of the
Federal rule would not prevent the state in any way from
implementing the OSPIRG proposal. Director Hansen also noted the
Federal rule was already in effect, and the proposed rules simply
allow DEQ to enforce the federal rules.

Director's Recommendation: Based upon the report summation,
the Director recommended the Commission authorize the
Department to conduct a public hearing, to take testimony on
these proposed amendments to the hazardous waste management.
rules, OAR Chapter 340, Divisions 100, 102 and 104.

Action: It was MOVED by Commissioner Hutchison, seconded by
Commissioner Brill and passed unanimously that the Director's
recommendation be approved.

Agenda Item G: Regquest for Authorization to Conduct a Public
Hearing on Proposed Amendments to the Solid Waste Fee Schedule,
QAR Chapter 340, 61-120.

This agenda item requests authorization to conduct a public
hearing on proposed amendments to the Solid Waste Fee Schedule.
The Department's 1987-89 legislatively approved budget anticipates
a fee increase of 20 percent for solid waste and recycling fees.
The increase is to fund program maintenance, not expansion.

Director's Recommendation: Based on the report summation,
the Director recommended the Commission authorize a public
hearing to take testimony on proposed amendments to the solid
waste fee schedules in OAR 340-61-120.

Action: It was MOVED by Commissioner Denecke, seconded by
Commissioner Brill and passed unanimously that the Director's
recommendation be approved.
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Agenda Item H: Appeal of Hearings Officer's Decision _in DEQ vs.
Merit USA, Inc,

Merit USA, Inc., has appealed the decision of the Hearing Officer
finding the company liable for civil penalties totaling $2,000.
The Department has cross-appealed seeking review of the Hearings
Officer's decision reducing the civil penalty imposed by the
Department from $3,500 to $2,000. Merit USA (respondent) filed
briefs, presented argument, and appeared by its attorney, Orrin R.
Onken; the Department also filed briefs, presented argument, and
appeared by Arnold B. Silver, Assistant Attorney General.

Mr. Onken indicated the issues before the commission have been
extensively briefed and that decision of the Hearings Officer was
not well received. He summarized the respondent's position by
questioning whether DEQ was pursuing the correct party (a bankrupt
company). DEQ employees observed Merit employees cleaning up the
0oil. There was no testing of the oil or investigation of other
sources of the oil. The Hearings Officer improperly determined
the o0il belonged to Merit. The Hearings Officer improperly put
the burden on Merit to prove its case. The Hearings Officer
found no. act or omission or negligence on the part of Merit.
However, the Department said the respondent does not have to be
negligent, just that the oil in the water must be the
respondent's. Merit maintains. there was no proof the respondent
caused or permitted or even controlled the oil that went into the
water. The Hearings Officer found no negligence or breach of duty
causing the oil to go into the waters and, therefore, cannot
support a penalty based on a finding of negligence. Finally, the
Department said the Hearings Officer cannot reduce the fine.
Merit argues the Hearings Officer is a designee of the Commission
and is empowered to set a fine after the hearing and did so.

Mr. Silver summarized arguments by saying the Department
recognizes there were no eye witnesses to the oil spill.

However, circumstances indicate there was responsibility. On or
about March 10, 1987, approximately 200 gallons of o0il was spilled
into the waters of the state from property (oil recovery and
processing facility) owned by the respondent. The respondent
claimed the spilled o0il came from under tires on neighboring
property and did not come from his oil recovery pond. DEQ
investigators found the spilled oil to be consistent with waste
recovery. Merit employees were engaded in clean-up when
Department investigators arrived. Mr. Briggs, company president,
estimated clean-up costs of $6,000 to $10,000. Although he
claimed the oil came from the neighbor's property, he did not
intend to sue his neighbor for recovery of the clean-up cost.
Department investigators were informed by an individual, referred
to as a shareholder, a partner, or an employee, that the oil pond
overflowed due to rain. Later, this statement was recanted.
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Investigation showed a straight line of oil leading from the oil
recovery pond to public waters. The Hearings Officer found the
Department's conclusions to be more logical and credible than the
conclusions presented by the respondent. Department does not
claim the spill was intentional, rather the pond overflowed into
public waters and Merit is responsible for cleaning up.

Commissioner Hutchison asked about the issue of strict liability
versus negligence. Mr. Silver responded the statute cited does
not require negligence or an intentional act to occur for the
property owner to be responsible. Another statute, the strict
liability statute, also applies. .

Mr. Onken responded there was nothing in the record to indicate

the treatment pond overflowed or that the Hearings Officer found
the pond had overflowed. He also noted the rule authorizing the
penalty specifically refers to negligent action.

The Commission elected to then hear the arguments on the cross-
appeal before making a decision on the appeal.

- Mr. Silver characterized the cross-appeal as a policy issue and
also a legal issue. The Director imposed a $3,500 penalty after
considering mitigating and aggravating circumstances as required
by Commission rules.  No new mitigating factors were revealed at
the hearing, and there was no failure of proof on the Director's
part. The Hearings Officer considered the identical mitigating
and aggravating factors and reduced the penalty to $2,000. The
Hearings Officer's judgement was substituted for that of the
Director's. The Department interprets past Commission policy
direction to allow the Hearings Officer to mitigate the penalty
only if the Department fails to prove the violation or if new
information on mitigating factors is presented at the hearing.
Therefore, the matter is brought to the Commission on cross-
appeal.

Chairman Petersen noted Mr. Onken's earlier argument that the
Hearings Officer is an extension of the Commission and empowered
to reduce the penalty.

Commissioner Hutchison asked Kurt Burkholder to advise the
Commission on the legal issues. Mr. Burkholder characterized the
issues before the Commission as evidentiary issues. Mr,
Burkholder discussed the appeal based on the claim the respondent
did not release o0il into the water and the cross-—appeal about
whether there was new information or lack of proof to justify
lowering the penalty. Commission rules are either unclear or do
not speak to the extent of the Hearings Officer's discretion;
however, the Commission at this hearing does have discretion to
look at the record, consider the mitigating and aggravating
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factors, and determine whether the Director's initial assessment
of penalty was appropriate. Mr. Burkholder also advised the
Commission he agrees with the Department that this is a strict
liability statute. The negligence criteria referred to by the
respondent is simply a mitigating or aggravating factor the
Director can take into account in determining the amount of the
penalty.

Commissioner Hutchison indicated he was persuaded there were
mitigating circumstances {(including cost of clean up, steps taken
to prevent spills, and the rain) the Commission should take into
account when deciding the issue. He asked if there were
aggravating factors that should be also considered. Mr. Silver
noted prior violations as the primary aggravating factor.

Chairman Petersen then suggested the Commission first consider
whether to affirm or reverse the Hearings Officer's Findings of
Fact and Conclusions of Law as to the guilt of the respondent. He
then suggested the Commission consider the issue of the penalty
and the policy issue raised in the cross-appeal. ‘

Action: Commissioner Hutchison MOVED that the Hearings
Officer's Findings of Fact and Conclusions of Law be affirmed
and that the penalty be set at $2,750. The motion died for
lack of a second.

Commissioner Denecke MOVED that the Hearings Officer's
decision be affirmed as far as liability (Findings of Fact
and Conclusions of Law) was concerned. The motion was
seconded by Commissioner Hutchison and carried unanimously.

The Commission then decided on the amount of penalty.

Action: Commissioner Denecke MOVED that the fine be set at
$2,000 based on his understanding of mitigating and
aggravating circumstances. The motion died for lack of a
second.

Commissioner Hutchison MOVED that the penalty be set at
$2,750. The motion died for lack of a second.

Commissioner Brill MOVED that the penalty be set at $1,000.
The motion died for lack of a secocond.

Commissioner Hutchison noted that it is difficult to second
guess either the Director or the Hearings Officer. He noted
the Hearings Officer made very strong statements on

mitigating factors. He alsoc noted the company was bankrupt.
Commissioner Hutchison then MOVED that the penalty be set at
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$2,000. The motion was seconded by Commissioner Denecke, and
passed with Chairman Petersen voting no.

The Commission then turned to the policy question about the
Hearings Officer's authority. The Chairman reiterated the
position of the Department that the Hearings Officer should not
have the discretion to mitigate the penalty unless new evidence is
introduced at the hearing.

Director Hansen advised the Commission they had previocusly
authorized hearing on proposed revisions to the contested case
procedural rules. The rules taken to hearing included proposed
codification of the Department's understanding of past Commission
policy direction: the Hearings Officer should give deference to
the Director's determination and should not mitigate a penalty
unless new information not previously considered by the Director
is raised at the hearing. Those rules will be considered for
adoption at the next EQC meeting.

Since the policy matter will be before the Commission at the next
meeting, the Commission decided there was no need to take further
action at this meeting on the policy issue.

Adenda Item I: Proposed Adoption of Increases to the On-Site
Sewage Disposal Fee Schedule (OAR 340-71-140) and Modification to

the Pefinition of "Repair" (OAR 340-71-100(3)).

This agenda item proposes adoption of increases to the On-Site
Sewage Disposal Fee Schedule. Proposed increases will generate
sufficient revenue, at present activity levels, to fund
approximately 89 percent of program costs. Five septic tank
pumpers responded unfavorably to the proposed fee increase for
pumper truck inspections and the proposed fee increase from $25 to
$95 was reduced to $35. One respondent spoke in favor of the
proposed fee increases and asked the Department to consider an
additional $25 inspection fee for certain systems. Based on
testimony, modifications were made to the original fee schedule
proposed to the Commission on December 11, 1987.

Commissioner Hutchison asked about the opposition to the fee
increases. Dr. Robert Paeth, Water Quality Division, responded no
cpposition was received on the modified pumper truck inspection
fee of $35.

Director's Recommendation: Based upon the report summation,
the Director recommended the Commission adopt the proposed
amendments to OAR Chapter 340, Division 71, as presented in
Exhibit C of the staff report.
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Action: It was MOVED by Commissioner Hutchison, seconded by
Commissioner Brill and passed unanimously that the Director's
recommendation be approved.

Agenda Item J: Request for Approval of Construction Schedule for
Philomath Boulevard (Corvallis) Health Hazard Annexation Area

(Phase I).

This agenda item seeks approval of documents prepared by the City
of Corvallis as a result of a State Health Division's Order. The
order stipulated that certain territory with failing septic tank
systems is a health hazard. The EQC must determine the adequacy
of the city's submittal to remove or alleviate the dangerous
conditions.

Director's Recommendation: Based on the report summation,.
the Director recommended the Commission approve the proposal
of the City of Corvallis and certify approval to the City.

Action: It was MOVED by Commissioner Hutchison, seconded by
Commissioner Brill and passed unanimously that the Director's
recommendation be approved.

Agenda Item K: Proposed Issuance of Joint Permit for the Storage,

Treatment and Disposal of Hazardous Waste to Chem-Security
Systems, Inc., Star Route, Arlington, Oreqgon 97812 (Permit No. ORD
089452353).

This agenda item proposes issuance of a permit to Chem-Security
Systems to operate a facility for the storage, treatment and
disposal of hazardous wastes. The permit is proposed to be issued
jointly by the Commission, the Department and EPA and is in
response to a permit application initially made by Chem~Security
in November 1983 and revised thereafter. Currently, Chem-
Security is operating under a 1980 state license and federal
interim status standards. To afford Chem-Security the opportunity
to a contested case appeal of the permit, it was necessary for the
Environmental Quality Commission to also issue an order giving

Chem-Security 20 days after permit issuance (until March 31) to do
SO.

The disposal facility is located in Gilliam County, approximately
12 road miles from Arlington. The site primarily serves the
Pacific Northwest, Alaska and Hawaii, although hazardous wastes
have occasionally been received from other Western states and
foreign counties.
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The draft permit and permit application were on public review for
over 45 days and public comments are contained in the staff
report.

No testimony was taken. Director Hansen summarized the main
issues associated with the permit issuance as follows:

a. Site Ownership -- Following passage of legislation which
eliminated the requirement that a hazardous waste
disposal site be state owned, the Department is
proposing to deed property, previously deeded to the
state, back to CSSI.

b. Prior Approval of Wastes -- The proposed permit
eliminates the past requirement that the Department
approve each waste proposed to be received at the site.
This is replaced with provisions in the permit setting
forth wastes which may be accepted at the site.
Director Hansen stated this change is being recommended
based on the understanding that €SSI will not begin to
receive wastes from areas not in their current service
area.

c. Modification of Language —-- Kurt Burkholder described
proposed language modifications being reguested by EPA.
The modification corrected wording of one of the permit
conditions dealing with monitoring wells.

" In response to questions from the Commission about liability,
Kurt Burkholder responded there is no statute of limitations on
liability. Federal Law considers the site operator and the land
owner to be responsible for any problems. The state cannot
escape any liability for disposal at the site when the land is
state owned. The extent of liability is left to a future
determination.

Commissioner Hutchison asked what steps are being taken to prevent
off-site contamination. Director Hansen and Fred Bromfeld,
Hazardous and Solid Waste Division, cited the need for double-
lining of trenches, the use of various dust suppressing methods
and techniques for reducing volatile organic emissions.

Director's Recommendation: Based on the report summation,
the Director recommended the Commission:

1. Join the Department and EPA in issuing a permit to
store, treat and dispose of hazardous waste to Chen-
Security Systems, Inc.
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2. Issue the order proposed by legal counsel to provide
CSSI the opportunity for a contested case appeal within
20 days of issuance of the permit.

The Director also recommended the permit amendment proposed
by EPA be approved. '

The Chairman called a brief recess during which time a deed was
signed to transfer the state's interest in the CSSI site back to
CSSI. The meeting was then reconvened.

Action: It was MOVED by Commissioner Denecke, seconded by
Commissioner Brill and passed unanimously that the Director's
recommendation be approved.

There was no further business and the regular meeting adjourned at
.12:05 a.m.

The next Environmental Quality Commission meeting will be held in
Medford on Friday, April 29, 1988.

IUUNCHEON MEETING
During lunch, the Commission received briefings on the following:

United Chrome: Tom Miller, Remedial Project Manager, presented a
slide presentation on the clean up of the United Chrome Products
Superfund site located in Corvallis, Oregon. Mr. Miller provided
background information about the site, discussed the nature and
extent of the contamination and summarized the remedial action
being taken. A handout was prepared to supplement the .
presentation and is made a part of this record.

Solid Waste: Steve Greenwood, Solid Waste Section Manager,
briefed the Commission on the status of solid waste proposals for
the Portland Metropclitan Area. The METRO Executive Officer has
recommended approval of a contract with Oregon Waste Systems for
disposal at their Arlington site. Council action was expected
within two weeks. DEQ issuance of the permit for the site could
occur in several weeks. Inclinometers have been installed at the
Bacona Road site. Other work at the site (which can be completed
rapidly) has been delayed pending the METRO decision. METRO is
seeking private proposals for a transfer depot in the Portland
area. Finally, since special wastes (ash, liquids, asbestos,
demolition materials) will not be taken by Oregon Waste Systems,
METRO still must develop options for such wastes.

Youth Involvement/DEQ: Donny Adair, Personnel Manager, spoke to
the Commission about how the Department is becoming involved in
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youth programs. The Department is determining what kinds of
opportunities can be provided, reviewing budgets for available
resources, investigating the possibility of youth involvement on
adv1sory committees and developing internships and pald-work
experiences for after school and summer employment.
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DEQ-46

Rl 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Envirommental Quality Commission
From: Director
Subject: Agenda Item No. B, April 29, 1988, EQC Meeting

February 1988 Activity Report

Discussion
Attached are the February, 1988 Program Activity Reports.

ORS 468.325 provides for Commission approval or disapproval of plans and
specifications for construction of air contaminant sources.

Water Quality and Hazardous and Solid Waste facility plans and specifications
approvals or disapprovals and issuance, denials, modifications and revocations of
air, water and solid waste permits are prescribed by statutes to be functions of
the Department, subject to appeal to the Commission.

The purposes of this report are:

1. To provide information to the Commission regarding the status of reported
activities and an historical record of project plans and permit actions;

2. To obtain confirming approval from the Commission on actioms taken by the
Department relative to alr contaminant source plans and specifications;
and

3. To provide logs of civil penalties assessed and status of DEQ/EQC

contested cases and status of wvariances.
Recommendation
It is the Director’s recommendation that the Commission take notice of the

reported program activities and contested cases, giving confirming approval to
the air contaminant source plans and specifications,

" m— M
¢12ZLQL/‘J¢*Lf7
Fred ansencjy"’

MD26
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DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Air Quality, Water Quality, and
Hazardous and Solid Waste Divisiong

(Reporting Unit)

SUMMARY OF PTAN ACTTONS

Plans
Received

Month FY
Alr
Direct Sources 6 57
Small Gascline

Storage Tanks
Vapor Controls

Total 6 57
Water
Municipal 12 68
Industrial 5 41
Total 17 109
Solid Waste
Gen. Refuse 22
Demolition 2
Industrial 5
Sludge ' 2
Total 0 31
GRAND TOTAL 23 197

MP1402 (4/14/88)

Plans

Approved
Month FY
6 66
6 66
8 104
0 38
8 142
7
1 7
1 14
15 222

01

February 1988

{Month and Year)

Plans
Disapproved
Month FY

0 0

0 0

Y 0

0 0

0 0

0 2

0 2

0 1

0 5

0 5

Plans
Pending

10

10

27
10
37

31

16

45

92
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DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR QUALITY DIVISION

MONTHLY ACTIVITY REPORT

DIRECT SOURCES
PLAN ACTIONS COMPLETED

Permit Date Action Date

Number Source Name County Scheduled . Description  Achieved
15 0025 TIMBER PRCDUCTS COMPANY  JACKSON 02/04/88 COMPLETED-APRVD 02/23/88
15 0205 WESTERN VENEER & SLICING JACKSON 01/19/88 COMPLETED-APRVD 02/05/88
15 0206 WOODCHUCK WQOD PRODUCTS  JACKSON 01/20/88 COMPLETED-APRVD 02/18/88
22 0143 DURAFLAKE CO LINN 01,/08/88 COMPLETED-AFRVD 02/19/88
22 6024 ENTEK MANUFACTURING INC., LINN 01/28/88 COMFLETED-APRVD 02/16/88
26 2509 PORT OF PORTLAND MULTNCMAH 02/16/88 COMPLETED-AFPRVD (03/01/88

TOTAL WUMBER QUICK 100K REPORT LINES 6

R ——



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REFORT

Alr Quality Division

(Reporting Unit)

Direct Sources

New

Existing
Renewals
Modifications

Total

Indirect Sources

New

Existing
Renewals
Modifications
Total

GRAND TOTALS

Number of
Pending Permits

14
11
8
4
0
9
33
19
98

MAR.5
AAD323

February 1988

SUMMARY OF AIR PERMIT ACTIONS

{Month and Year)

Awaiting Public Notice

Awaiting end of 30-day Public Notice FPeriod

03

Permit Permit
Actions Actions Permit Sources Sources
Received Completed Actions Under Reqr'g
Month FY Month FY Pending  Permits Permits
3 17 0 24 12
1 14 0 14 9
7 48 2 47 49
6 49 2 a2 28
17 128 4 137 98 1398 1422
1 8 1 10 3
0 0 0 0 0
0 0 0 0 0
L 2 1 3 i
2 13 2 13 4 281 284
19 141 6 150 102 1679 1706
Comments
To be reviewed by Northwest Region
To be reviewed by Willamette Valley Region
To be reviewed by Southwest Region
To be reviewed by Central Region
To be reviewed by Eastern Region
To be reviewed by Program Operations Section



DEPARTMENT OF ENVIRONMENTAL QUALITY
ATR QUALITY DIVISION

MONTHLY ACTIVITY REPCRT

DIRECT SOURCES
PERMITS ISSUED

Permit Appl. Date Type

Number Source Name County Name Revd. Status Achvd. Appl.
102 7085 PACTFIC HARDWOODS CO BENTON 05/22/87 PERMIT ISSUED  02/24/88 RNW
110 0056 BOHEMIA, INC. DOUGLAS 02/08/88 PERMIT ISSUED  02/24/88 MOD
(24 4980 BROOKMAN CAST INDUSTRIES MARION 12/08/87 PERMIT ISSUED 02/24/88 RNW
26 2931 GRAPHIC ARTS CENTER INC  MULTNCMAH 00/00/00 PERMIT ISSUED  02/24/88 MOD

TOTAL NUMBER QUICK LOCK REPORT LINES 4

1
i
|




DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Aly Qualitcy Division Yebruary 1988

(Reporting Unit) (Month and Year)

PERMIT ACTIONS COMPLETED

*  County % Name of Source/Project % Date of ¥ Action *
* * /8ite and Type of Same % Action ¥ ¥
* * * * o

Indirect Sources

Jackson Medford Commercial Center Feb. 5, Final Permit Issued
510 Spaces 1688
File No. 15-8713

Washington Lincoln IV Feb, 18, Final Permit Addendum
929 Spaces 1988 No. 2 Issued
(Modification)

MAR .6 -

AK338

File No. 34-8019



Water Quality Division

DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

February 1988

(Reporting Unit)

(Month and Year)

PLAN ACTIONS COMPLETED - 8

*  County Name of Source/Project + Date of * Action *

# /Site and Type of Same * Action % *

~ * * *

MUNICIPAL WASTE SOURCES - 8

Morrow Irrigon 2-11-88 Verbal Comments to
Collection & Treatment Engineers & Mayor
(Final Plans)

Jackson Drifters Mobile Home Park  2-12-88 Final Comments to
Bottomless Sand Filter Engineer

Lane Emporium 2-2-88 Provisional Approval
Recirculating Gravel Filter
12,200 gpd

Lincoln Beachside State Park 3-3-88 Comments to Engineer
Replacement Pump Station

Columbia PGE Trojan STP Expansion 3-7-88 Report Accepted
Engineering Report 3-8-88 (EQC Action

Projected 4-29-88)

Mul tnomah Gresham Mid-County 3-8-88 Final Revisions

Interceptor Final Plan Revisions Accepted (Verbal
Approval to Advertise)

GCoos Coos Bay STP No. 1 2-29-88 Revisions Accepted
Contracts 1 & 3 (Award of Bid
Final Revisions to Plans and Specs Authorized 3-1-88)

Wallowa Joseph STP Expansion & 2-24-88 Verbal Comments To
Wallowa Lake Sewer System Engineer

WC3075
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SUMMRY-F Summary of Actions Taken
On Water Permit Applications in FEB 88

Number of Applications Filed Number of Permits Issued

Applications
ing Permits
Issuance (1)

Pendi

15 MAR 88

Current Number
of
Active Permits

Source Category NPDES WECF Gen NPDES WPCF Gen NPDES WPCF  Gen NPDES WPCF Gen NPDES WPCF NPDES WPCF  Gen
&Permit Subfype ----- memae wee . o el rnh emere mmmm memmee mmmmm mmmm mmmme mmeme dmmm mmemn aeee mme aeee
Domestic

“NEW 11 3 18 3 9 I 6 17

Bw

RIO 6 b 19 1 2 23 19 68 33

M7 5 3

MO 1 1 20 2 31

Total. g Ty T T so 37 1 5 2 i a2 80 51 222 189 31
Industrial

NEW 2 1 19 20 1 1 8 19 3 16

RW

RWO 2 2 19 17 2 1 1 11 10 3 22 22

M 101 5 9

MWO 1 3 5 3 4 11 7 4 2 1 2

Total T s TTTTa TTas T30 o T2 TR U9 o s 28 41 162 134 392
Agricul tural

NEW 1 133 514

RW

RWO 1 1 1 11

M

MO ]

Total 0 T ' 133 515 1 1 2 12 569
Grand Total 10 6 4 77 68 25 3 8 137 63 64 541 109 93 386 335 992

1) Does not include applications withdrawn by the applicant, applications where it was determined a permit was not needed,

and applications where the permit was denied by DEQ.

It does include applications pending from previous months and those filed after 29-FEB-88.

NEW - New apglication

BW - Renewal with effluent limit changes

RWO - Renewal without effluent limit changes

MW - Modification with increase in effluent limits
MWO - Modification without increase in effluent limits
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ATI1, PERMITS ISSUED BETWEEN 01-FEB-88 AND 28-FER-88

ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

PERMIT SUB-

CAT NUMBER TYPE TYPE OR NUMBER  FACILITY FACILITY NAME

COUNTY /REGION

15 MAR 88

DATE
ISSUED

General.: Cooling Water

IND 100 GENO1 EWO OR0O03162-3  42201/B BOHEMIA INC.

General: Log Ponds

IND 400 GENO4 MWO ORO03245-0 103488/A STIMSON LUMBER COMPANY

General: Confined Animal Feeding

AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GEN08 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW

103553/A LOCKMEAD FARMS, INC.
103572/A KRANTZ, J. MICHAEL
103572/A KRANTZ, J. MICHAFL
103573/A HANCOCK, WAYNE
103573/A HANCOCK, WAYNE
103600/A ABPLANALP DAIRY
103605/A HARRIS, HOWARD & BETTY
103607/A GREEN MOUNTAIN DATRY
103608/A WOLFER, KENNETH I..
103606,/A HODGDON, ED
103604/A LEWIS, RON

103602/A DW DAIRIES

GARDINER

OREGON CITY

JUNCTION CITY
COQUILLE
COQUILLE
TTILLAMOOK
TTLLAMOOK
TTLLAMOOK
LYONS
LEBANON
VALE
BEAVER
CLOVERDALE
VALE

DOUGLAS /SWR

08-FEB-88

WASHINGTON/NWR 04-FEB-88

LANE/WVR

COOS /SWR
CO0S/SWR
TILIAMOOK /NWR
TTLIAMOOK,/NWR
TTLLAMOOK /NWR
LINN/WVR
LINN/WVR
MALHEUR /FR
TILIAMOOK /NWR
TILLAMOOK /NWR
MATHEUR,/ER.

05-FEB-88
16-FEB-88
16-FEB-88
16-FEB-88
16-FEB-88
22-FER-88
22-FEB-88
22-FEB-88
22-FEB-88
22-FEB-88
22-FEB-88
22-FEB-88

PAGE 1

31-DEC-90

31-DEC-90

31-JUL-92
31-J0L-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JuL.-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92



o

| ISSUE2-R

PERMIT SUB-
CAT NUMBER TYPE TYPE OR NUMBER
AGR 800 CENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENOS NEW
‘AGR 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW

ALL, PERMITS TSSUED BETWEEN O1-FEB-88 AND 28-FEB-88
CRDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACTLITY FACTLITY NAME

15> MAR 88

DATE
COUNTY/REGICN ISSUED

103603/A CHAFFEY & SONS, INC.
103601/A STADELMAN, FRED Y.
103611/A RIVERBEND RANCH
103614/A BULLOCKS DAIRY, ING.
103619/A WILLOW VALLIEY DATRY
103629/A STUBER, GENE & IRIS
103632/A HESSE, PAUL B.
103624/A VAN DAM, JOHANNES D.
103626/A JOHNSON, RAY AND REED
103633/A HURLIMAN, TONY AND MARGARET
103638/A KALSCH, MARK
103640/A WERNER, BILL AND CARRTE
103642/A PLAINVIEW DAIRY
1036464/A CLATSOP COLLEGE FARM
103646/A WILLAVAL DAIRY FARM
103648/A MURPHY, ROBB B.
103650/A PETTY, GEORGE
103652/A MACHADO'S DAIRY, ING.
103654/A TANKSLEY, PAUL A.
103656/A EGGER. ENTERPRISES
103658/A MORGAN, L. CARL
103659/A HAWKINS, HASKELL
103661/A DAUGHERTY, JERRY L.
103663/A ZEHNER DAIRY

CORNELIUS
SCI0
CLOVERDALE
LANGLOTS
ROSEBURG
JEFFERSON
TURNER
MOLALTA
CLOVERDALE
HILLSBORO
TITIAMOOK
SHEDD
ASTORTA
HAILSEY
PRINEVILIE
TILLAMOOK
BEAVER
DALTAS
HITISBORO
GRANTS PASS
JEFFERSON
BANDON
LEBANON

WASHINGTON/NWR. 22-FEB-88

LINN/WVR 23-FEB-88
TILLAMOOK/NWR  23-FEB-88
CURRY/SWR 23-FEB-88
DOUGLAS/SWR ~ 23-FEB-88
MARTON/WVR 23-FEB-88
MARTON/WVR 23-FEB-88

CLACKAMAS/NWR 23-FEB-88
TILIAMOOK/NWR 23-FEB-88
WASHINGTON/NWR 23-FEB-88
TILLAMOOK/NWR ~23-FEB-88

LINN/WVR 23-FEB-88
CLATSOP/NWR  23-FEB-88
LINN/WVR. 23-FEB-88
CROOK /CR. 23-FEB-88

TILLAMOOK/NWR ~ 23-FEB-88
TILLAMOOK/NWR ~ 23-FEB-88
POLK/WVR 23-FEB-88
WASHINGTON/NWR 23-FEB-88
JOSEPHINE/SWR  23-FEB-88

MARTON/WVR 23-FEB-88
CO0S/SWR 23-FEB-88
LINN/WVR 23-FEB-88
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PERMIT
CAT NUMBER TYPE
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800

GENOS NEW
GENOS NEW
GENO8 NEW
GENOS NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENOS NEW
GENO8 NEW
GENOS8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENOS NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW
GENO8 NEW

SUB-
TYPE OR NUMBER

ALL PERMITS ISSUED BETWEEN Q1-FEB-88 AND 28-FEB-88
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACITITY FACILITY NAME

COUNTY /REGION

15 MAR 88

103665/A AR DATRY
103666/A ALBERTSON’S FARM
103664/A TIMM, DEBORAH L.
103662/A BERRY, JAMES
103660/A VANLOON DATRY
103658/A MORGAN, L. CARL
103657/A SILVER DOME FARM
103655/A HOLT, WILLIAM
103653/A HASTINGS, LAWRENGE
103651/A SCHULTHIES, VAUGHN
103649/A CROSOLI, GEORGE
103647/A MISTVALE FARM ING.
103645/A PETERSEN, JOHN A.
103643/A KEN-WALL FARMS, ING
103641/A GRABELLI, DON
103639/A SAKRATDA DATRY
103637/A JENSEN, PETER
103630/A LANDOLT, LARRY
103625/A MEDINA, PAUL J.
103635/A RIEGER, JOHN
103636/A WALKING J CATTLE
103634/A BILLANJO DATRY
103631/A BONANZA VIEW DAIRY

MERRIILL
NYSSA
BEAVERCREEK
TILLAMOOK
RICHLAND
GRANTS PASS
LEBANON
WILLIAMS
HALSEY
TILLAMOOK
CENTRAL POINT
TILIAMOOK
MURPHY
EAGLE POINT
BONANZA

YAMHTLL,/WVR
YAMHTLI,/WVR
CLACKAMAS /NWR
C0O0S/SWR
MARTON/WVR.
JOSEPHINE,/SWR
LINN/WVR
TILLAMOCK /NWR
KLAMATH/CR
MATHEUR/ER
CLACKAMAS /WR
TTLLAMOOK/NWR
BAKER/ER
JOSEPHINE/SWR
LINN/WVR
JOSEPHINE,/SWR
LINN/WVR
TILLAMOOK /NWR
JACKSON/SWR
TTLIAMOOK /NWR
JOSEPHINE/SWR
JACKSON/SWR
JOSEPHINE/SWR

23-FEB-88
23-FEB-88
23-FEB-88
23-FER-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FEB-88
23-FER-88
23-FEB-88
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PERMIT

CAT NUMBER TYPE
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR . 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS

ALL PERMITS ISSUED BETIWEEN 0] -FEB-88 AND 28-FEB-88
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

103628/A TILLA-BAY FARMS, INC.
103616/A FEGUNDES, JOE AND LAURA
103623/A KENNINGTON FARMS
103617/A WASENAAR, MIKE
103618/A BURK DATRY

103609/A MEADOWCREST FARMS
103620/A CARROLL, PAUL E.
103621/A VEEMAN, PETE
103622/A WINTERCREEK VEAL
103575/A GANTENBEIN, HENRY C.
103574/A VAN DYKE DATRY FARMS
103613/A WANZO, MARY L.
103610/B SOUZA, LARRY AND ANN
103615/A HOBSON, ALLEN
103612/A FINCH, RON

103667/A MILK-E-WAY DAIRY
103698/A VANDEHEY, HERMAN
103699/A FRITZ, JAY R./JOAN M.

103700/A MATWICH, MICHAEL C./BRENDA S.

36630/A HANSELL BROTHERS INC.
103702/A DUYCK, RALPH
103703/A WEST, DWIGHT
103706/A CRANE, DOUG

103707 /A WONDERHAFR DATRY

JEFFERSON
GRESHAM
SALEM
REDMOND
HILLSBORO
CORVALLIS
FAGLE POINT
COQUILLE
BANKS
LERANON
KILAMATH FALLS
HERMISTON
FOREST GROVE
MCMINNVILLE
COQUILLE
DAYTON

15 MAR 88

DATE
COUNTY/REGION ISSUED
TILIAMOOK/NWR  23-FEB-88
POLK /WVR 23-FEB-88
MATHEUR/ER 23-FEB-88
MARTON/WVR 23-FEB-88
DESCHUTES/CR ~ 23-FEB-88
MULTNOMAH/NWR ~ 23-FEB-88
MARTON/WVR 23-FEB-88
MARTON/WVR. 23-FEB-88
MARTON/WVR 23-FEB-88
MULTNOMAH/NWR 23-FEB-88
MARTON/WVR 23-FEB-88
DESCHUTES/CR ~ 23-FEB-88
WASHINGTON/NWR. 23-FEB-88
BENTON,/WVR 23-FEB-88
JACKSON/SWR ~ 23-FEB-88
C00S /SWR 2/,-FEB-88
WASHINGTON/NWR 24-FEB-88
LINN/WVR 24-FEB-88
KLAMATH/CR 24-FEB-88
UMATILIA/ER  24-FEB-88
WASHINGTON/IWR 24-FEB-88
YAMHIIL/WVR  24-FEB-88
CO0S/SHR 24-FEB-88
YAMHIIL/WVR  24-FEB-88



AGR
AGR

AGR
AGR
AGR
AGR
AGR
AGR
AGR
AGR
AGR
AGR

AL, PERMITS ISSUED BEIWEEN (]-FEB-88 AND 28-FEB-83
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

103708/A KUENZI, RAYMOND J.
103705/A BIERMA, HESSEL

103701/A CHATELAIN’S FARMASEA, INC.
103674/A PIFRCE, MAX AND DOROTHY J.

103680/A EAGLE VALIEY AG INC
103683/A C. J. DAIRY

103686/A GANN, HENRY

103687/A ATKINSON JERSEYS

103688/A MORRIS BROS. FARM INC.
103689/B HILLALFA DATRY

103690/A ABBOTT, GARY J.

103691/A MCMAHON, RAY

103693/B VERMILYEA, SAM

103694/A CATTANACH, DONALD L.
103697/A NAGELY, MARVIN

103692/A ROHNE'S LONG ISLAND DAIRY
103681/A JOHN COELHO & SONS
103675/A WELTY, ROGER R.

103676/A MCCAULEY, ALLEN K.
103678/A VOLBEDA DATRY INC.
103679/A ASHTON, ANGIE

103671/A FAESSLER, CHARIES
103673/A DEVRIES, CHRIS

SILVERTON
WOODBURN
CLOVERDALE
PLEASANT HILI
RICHLAND
CO0S BAY
HEBO
CLOVERDALE
YAMHTIL
TILLAMOOK
TTLIAMOOK
TILLAMOOK
TILLAMOCK
DATIAS
GASTON
ASTORTA
WOODBURN
GERVATS
VALE
ALBANY
GRAND RONDE
STILVERTON
TURNER

15 MAR 88
DATE

COUNTY/REGION ISSUED

MARTON,/WVR 24 -FEB-88
MARTON/WVR 2/,-FEB-88
TILLAMOOK/NWR ~24-FEB-88
LANE,/WVR 24-FEB-88
BAKER /ER 2/,-FEB-88
CO0S /SWR 24,-FEB-88
TILIAMOOK/NWR ~24-FEB-88
TILLAMOOK/NWR  24-FEB-88
YAMHILL/WVR ~ 24-FEB-88
TILIAMOOK/NWR 24 -FEB-88
TILLAMOOK/NWR  24-FEB-88
TILLAMOOK/NWR  24-FEB-88
TILIAMOOK/NWR  24-FEB-88
POLK /WVR 24,-FEB-88
WASHINGTON/NWR 24-FEB-88
CLATSOP/NWR  24-FEB-88
MARTON/WVR 24.-FEB-88
MARTON/WVR 24,-FEB-88
MATHEUR /ER 2/,-FEB-88
LINN/WVR 24,-FEB-88
POLK, /WVR 24-FEB-88
MARTON/WVR 24 -FEB-88
MARTON/WVR, 24, -FEB-88



el

| ISSUE2-R

PERMIT SUB-
CAT NUMBER TYPE TYPE OR NUMBER
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR. 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENDS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW
AGR 800 GENO8 NEW
AGR 800 GENOS NEW
AGR 800 GENOS NEW

ALI, PERMITS ISSUED BETWEEN 01-FEB-88 AND 28-FEB-88
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACTLITY FACILITY NAME

15 MAR 88

DATE
COUNTY/REGION ISSUED

103672/A WACHLIN FARMS II
103670/A ERWIN, RICHARD A.
103724/A GUTZLER, NORMAN
103730/A KASER, RAYMOND
103715/A ANDERSON, EDWIN A.
103716/A VANDEHEY, WALT
103718/A MORRISON, TOM
103719/A VANDERSTELT, DARWIN
103720/A BENNEIT, BETTY
103721/A FIVE STAR PIG FACTORY
103723/A BAIR FARMS
103684/A ROBERTS, DAREN V.
103685/A SCOLERI, WALTER
103695/A ORMINK

103696/A HILLCREST DAIRY
103704/A BROWN, CLINTON
103682/A BENNETT, NORMAN
103717/A BISHOP, BOYD
103731/A HURLIMAN, GLEN
103732/A KUENZI, JAMES G.
103709/A DOUBLE L FARM
103711/A WISMER, ROBERT

103712/A WYANT, RICHARD S./BLANCHE J.

103713/A PUGH CENTURY DATRY FARMS

ASTORTA
CORNELIUS
TTLLAMOOK
EUGENE
RICHLAND
SCIO

KIAMATH FALLS
AUMSVILLE
COQUILLE

MT. AGNEL
COTTAGE GROVE
SHEDD

NYSSA
GLENDALE
CLOVERDALE
STLVERTON
BONANZA
GASTON
ASHLAND
SHEDD

WASHINGTON/NWR 24-FEB-88

COO0S /SWR
WASCO/CR
CLACRAMAS /NWR
CLATSOP/NWR
WASHINGTON /NWR
TTLIAMOOK /NWR
LANE/WVR.
BAKFR/ER
LINN/WVR
KLAMATH/CR
MARTON/WVR
CO0S/SWR
MARTON/WVR
LANE/WVR
LINN/WUR
MATHEUR,/ER
DOUGLAS /SWR
TTLIAMOOK /NWR
MARTON/WVR
KLAMATH /CR
WASHINGTON/NWR
JACKSON/SWR

LINN/WUR

24-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88
25-FEB-88



| ISSUE2-R

PERMIT
CAT NUMBER TYFE TYPE OR NUMBER

SUB-

AGR 800 GENO8 NEW
AGR 800 GENOB NEW
AGR 800 GENO8 NEW
AGR 800 GENO8 NEW
AGR 800 GENOS8 NEW
NPDES

IND 100424 NPDES
DCM 100429 NFDES

IND 100432 NPDES

EWO
BWO

RWO

WECF

DOM 100422 WPCF

IND 100423 WPCF
DOM 100425 WPCF

DCM 100426 WPCF

DCM 100427 WPCF

IND 100428 WPCF
DOM 100430 WPCF

RWO

EWO

OR002190-3
0R002015-0

0R002174-1

ATl PERMITS ISSUED BEIWEEN O1-FEB-88 AND 28-FEB-88
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACTLITY FACILITY NAME

COUNTY/REGION

103726/A DRAHN, RONALD/FRMA
103729/A MANNING, GARRY W.
103728/A BURNS, RANDY
103727/A BRINKMONN, DAVID H.
103725/A WAIT, ROBERT/ELDON

96122/A WESTERN PULP PRODUCTS CO.

90750/A UNIFIED SEWERAGE AGENCY OF
WASHINGTON COUNTY

97070/A WILIAMETTE INDUSTRIES, INC.

36144/A BATES, HAROLD W.
81035/A SHINY ROCK MINING CORPCRATTCN

102774/A WI-NE-MA CHRISTIAN CAMP,
INCORPORATED

102919/A SHANIKO HOTEL PROPERTIES LIMITED
PARTERSHIP

103158/A MULTNOMAH COUNTY HOUSING
OPPORTUNITIES FROGRAM LTD.

102895/A MILLER, WALTER D.
52294 /A LYNNBROOK, ING.

AND PATRICTA R.

CORVALLTS
CLOVERDALE
WALIOWA
AMTTY
ASTORTA

GORVALLIS
GASTON

FOSTER

LEBANON

CLOVERDALE

SHANTKO

PORTLAND

SALEM
EGGENE

BENTON/WVR

TILLAMOOK /NWR

WALLOWA/ER

YAMHTLL,/WVR
CLATSOP /NWR

BENTON/WVR

02-FEB-88

WASHINGTON/NWR. 23-FEB-88

LINN/WVR

LINN/WVR
MARTON/WVR

TILIAMOCK /NWR.

WASCO/CR

MULTNOMAH,/NWR

MARTON,/WVR
LANE/WVR

28-FEB-88

02-FEB-88
02-FEB-88
02-FEB-88

16-FEB-88

16-FEB-88

18-FEB-88
23-FEB-88

31-JAN-93
28-FEB-93

30-NOV-92

01-JAN-93
31-JAN-93
31-0CT-92

30-NOV-92

30-Nov-92

31-JAN-93
31-JAN-93



{ ISSUE2-R ALL PERMITS ISSUED BETWEEN O01-FEB-88 AND 28-FEB-88 15 MAR 88 PAGE 8
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

PERMIT SUB- DATE DATE
CAT NUMBER TYPE TYPE OR NUMBER  FACILITY FACILITY NAME CITY COUNTY/REGICN ISSUED EXPIRES

IND 100431 WPCF RWO 62259/A NORTHWEST CRGANIC PRODUCTS, INC. AURCRA MARTON/WVR 28-FEB-88 31-JAN-93

[N



DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Solid Waste Division February 1988

{(Reporting Unit) (Month and Year)

PLAN ACTIONS COMPLETED

* County * Name of Source/Project % Date of #* Action
* * /Site and Type of Same % Action ¥

* % * *

Coos Weyerhaeuser, North Bend 2/04/88 Plan approved.

SB7335.3 (4/14/88)
MAR.3 (5/79) . 16



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division

{(Reporting Unit)

February 1988

(Month and Year)

PLAN ACTIONS PENDING - 45

* County # Name of * Date % Date of * Type of * Leocation
* * Facility * Plans * Last % Action *
* * % Rec'd, * Action * and Status. *
* * * * * %*
Municipal Waste Sources - 31
Malheur Brogan-Jamieson 6/29/84 -- (R) Holding HQ
Malheur Adrian 11/7/85  7/10/86 (C) Add’'1l. info. rec'd. HQ
Jackson Ashland 12/6/85 12/6/85 (R) Plan received HQ
Baker Haines 12/13/85 12/13/85 {(R) Plan received HQ
Deschutes Knott Pit Landfill 8/20/86 8/20/86 (R) Plan received HQ
Deschutes Fryrear Landfill 8/20/86 8/20/86 {(R) Plan received HQ
Deschutes Negus Landfill 8/20/86 8/20/86 (R) Plan received HQ
Umatilla Umatilla Tribal 8/25/86 8/25/86 {(R) Plan received HQ
SW Service
Yamhill River Bend 11/14/86 11/14/86 (R) Plan received HQ
Douglas Lemolo T.S. 12/10/86 12/10/86 (R) Plan received HQ
Multnomah St. Johns Lndfl. 12/17/86 10/28/87 (C) Add'l. info. requested. HQ
Marion Ogden Martin 3/24/87  3/24/87 (N) As-built plans rec'd. HQ
Brooks ERF
Douglas Reedsport Lndfl. 5/7/87 5/7/87 (R) Plan received HqQ
Benton Coffin Butte 6/1/87 6/1/87 (R) Plan received HQ
Malheur Harper TS 6/22/87 6/22/87 (N) Plan received HQ
Malheur Willowcreek Lndfl. 6/22/87 6/22/87 (C) Plan received HQ
SC2104 . A (C) = Closure plan; (N) = New source plans

F=
‘



% County % Name of * Date * Date of * Type of * Location *
* * Facility * Plans %  Last % Action * *
* * * Rec'd. ¥ Action * and Status * *
* * % * * * *
Klamath Klamath Falls 7/6/87 7/6/87 (R) Plan received HQ
Landfill
Wasco Noxrthern Wasco 7/24/87 7/24/87 (N) Plan received HQ
Transfer
Jackson South Stage 7/29/87 7/29/87 {R) Plan received HQ
Malheur Harper Landfill 8/17/87 8/17/87 (C) Plan received HQ
Gilliam Waste Mgmt, Inc. 8/31/87 12/22/87 (N) Supplemental plan HQ
received,
Lane Short Mountain 9/16/87 9/16/87 (R) Revised operational HQ
Landfill plan
Morrow Tidewater Barge 10/15/87 10/15/87  (N) Plan received HQ
Lines
(Finley Butte Lndfl.)
Umatilla City of Milton- 11/19/87 11/19/87 (N) Plan received HQ
Freewater {groundwater study)
Marion Ogden-Martin 11/20/87 11/20/87 (N) Plan received HQ
{metal rec.)
Marion Browns Island 11/20/87 11/20/87 (C) Plan received HQ
Landfill (groundwater study)
Harney Burns-Hines 12/16/87 12/16/87 (R) Plan received HQ
Marion Woodburn TS 1/5/88 1/5/88 (N) Revised plan rec’d. HQ
Lincoln Agate Beach 1/6/88 1/6/88 (R) Revised operational HQ
Balefill plan received
Jackson Dry Creek Landfill 1/15/88 1/15/88 (R) Groundwater report HQ
received
Washington  Hillsboro TS 1/15/88 1/15/88 (N) Plans received HQ
Demolition Waste Sources - 1
Washington  Hillsboro Landfill 1/29/88 1/29/88 (N) Expansion plans
received
502104 . A (C) = Closure plan; (N) = New source plans



*  County ¥ Name of * Date * Date of * Type of * Location *
* * Facility * Plans * Last * Action % *
* * ' * Rec'd, ¥ Action * and Status * %
* * * % % * %
Industrial Waste Sources - 10
Douglas I.P., Gardiner 2/20/86 12/9/86 (W) Add'l. info, received HQ
Klamath Weyerhaeuser, 3/24/86 11/25/86 (N) Add’'l. info. requested HQ
Klamath Falls
Multnomah Penwalt Corp. 4/2/86 7/14/86 (N) Add'l. info. requested HQ
Linn Willamette 7/3/86 7/3/86 (C) Plan recelved HQ
Industries, Inc.
Lime Rejects Site
Closure
Douglas Roseburg Forest 7/22/86  12/22/86 (R) Add’l. info. rec‘’d. HQ
Products Co.
(Riddle)
Coos Rogge Lumber 7/28/86 6/18/87 (C) Additional info. HGQ
submitted to revise
previous application.
Douglas Roseburg Forest 3/23/87 3/23/87 (R) Operational plan HQ
Products Co.
{Dixonville)
bouglas Louisiana-Pacifie  9/30/87 9/30/87 (R) Operational plan HQ
Round Prarie
Clatsop Nygard Logging il/17/87 11/17/87 (N) Plan received HQ
Linn James River, 1/22/88 1/22/88 (C) Groundwater report
Lebanon received.
Sewage Sludge Sources - 3
Coas Beaver Hill 11/21/86 12/26/86  (N) Add’'l. info. rec’d. HQ
Lagoons
Coos Hempstead Sludge 9/14/87  9/14/87 (C) Plan received HQ
Lagoons
Clackamas Cascade-Phillips 11/12/87 11/12/87 (N) Plan received HQ
Corp. (septage)
SC2104.A {C) = Clesure plan; (N) = New source plans



Hazardous and Solid Waste Division

{Reporting Unit)

Treatment
Storage

Disposal

Generator

TSD

Treatment
Storage

Disposal

*One Glosure inspection

SB5285.A
MAR.2 (3/88)

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Februayy 1988
(Month and Year)

SUMMARY OF HAZARDOUS WASTE PROGRAM ACTIVITIES

PERMITS
ISSUED PLANNED
No. No.
This Fiscal Year No.
Month to Date (FYTD) in FY 88
0 0 0
0 0 7
0 0 1
INSPECTIONS
COMPLETED PLANNED
No.

This No. No.
Month FYTD in FY 88
0 30 45
4* 15 29

CLOSURES

PUBLIC NOTICES CERTIFICATIONS ACGEPTED

No. No. No.
This FYTD Planned This No, Planned
Month No. in FY88 Month FYTD in FY 88

0 0 0 0 4] 0

0 1 3 0 4 4

0 1 2 1 2 3

included.

DD
<



fDISPOS-R Hazardous Waste Disgosal Requests Approved Between 9 MAR 88 PAGE 1

01-FEB-88 AND 29-FEB-88 for Chem-Security Systems, Inc., Gilliam Co.

DISPOSE ANNUALLY

RCRA SPILL CLEANUP

16-FEB-88 SOIL,DEBRIS CONTAMINATED/FUNGICIDE 5.50 CUBIC YARDS

1 Request(s) approved for generators in Idaho

11-FEB-88 PENTACHLOROPHENOL GONTAMINATED DIRT WOOD PRESERVING 0.81 CUBIC YARDS

1 Request(s) approved for generators in Montana

08-FEB-88 PCB CONTAMINATED SOLIDS PCE REMOVAL & CLEANUFP ACTIVITY 0.54 CUBIC YARDS
08-FEB-88 PCB CONTAMINATED SOIL PCR REMOVAL & CLEANUP ACTIVITY 4.32 CUBIC YARDS
08-FEB-88 WASTE STRIPPER SIC UNKNOWN 0.54 CUBIC YARDS
08-FEB-88 CHROMATED POLYSTYRENE RESIN OTHER CHEMICAI. PREPARATIONS 8.10 CUBIC YARDS
08-FEB-88 PCB CONTAMINATED SOLIDS PCB REMOVAL & CLEANUP ACTIVITY 2.00 CUBIC YARDS
11-FEB-88 ©PCB CONTAMINATED SOILS PCBE REMOVAL & CLEANUP ACTIVITY 21.00 CUBIC YARDS
11-FEB-88 GREEN SODIUM HYDOXIDE OTHER CHEMICAL PREPARATIONS 13.50 CUBIC YARDS
11-FEB-88 DEAD STOCK PRODUCT 186 CHEMAX OTHER CHEMICAIL PREPARATIONS 2.70 CUBIC YARDS
16-FEB-88 CONTAMINATED SOIL/DEBRIS WITH ACID RCRA SPILL CLEANUP 40 .00 CUBIC YARDS
16-FEB-88 NON-PCB ELECTRICAL EQUIPMENT PCB REMOVAL & CLEANUP ACTIVITY 35.00 CUBIC YARDS
23-FEB-88 CAUSTIC BASE CLEANER-COMM PROD SHIP BUILDING & REPAIRING 0.27 CUBIC YARDS
23-FEB-88 PCB EQUIPMENT PCB REMOVAL & CLEANUP ACTIVITY 0.27 CUBIC YARDS

12 Request(s) approved for generators in Oregon

AW
oo

08-FEB-88 MOCA DEBRIS
08-FEB-88 CARBON FILTER

SHIP BUILDING & REPAIRING
AIRCRAFT PARTS

0.54 CUBIC YARDS
0.81 CUBIC YARDS



[DISPOS-R

08-FEB-88
11-FEB-838
11-FEB-88
11-FEB-88
11-FEB-88
11.-FEB-88
16-FEB-88
16-FEB-88
16-FEB-88
16-FEB-88
16-FEB-83
23-FEBR-88

14 Reguest(s) approved for generators in Washington

Hazardous Waste Disposal Requests Approved Between

01-FEB-88 AND 29-FEB-88 for

WASTE TYPE

ACIDIG CARBON SOLIDS
DEMOLITION WASTE

MAGNESIUM CHIPS

PCB CONTAMINATED SOLIDS

STILL BOTTOMS/SOLVENT RECLAIM
BRICK LINING/LEAD OXIDE MORTAR
THIOUREA (HYDRAZINE CARBO)

LAB PACK - POISON B

LAB PACK - FLAMMABLE LIQUID
CERAMIC FILTER CAKE
METHYLISOBUTYL KETONE/AQUA MIX
DRIED PAINT OVERSPRAY

28 Requests granted - Grand Total

hem-Security Systems, Inc.

, Gilliam Co,

SEMICONDUCTORS

PLASTICS MATERIALS, SYNTHETICS
ATRCRAFT

PCB REMOVAL & CLEANUP ACTIVITY
MILLWORK

PULP MILLS

HW TREAT/STORE/DISPOSE FCLTY
ELEMENTARY & SECCNDARY SCHOOLS
ELEMENTARY & SECONDARY SCHOOLS
SEMICONDUCTORS

COMMERCIAL TESTING LABS
MILLWORK

9 MAR 88 FPAGE 2

DISPOSE ANNUALLY

1.89 CUBIC YARDS
22.00 CUBIC YARDS
27.00 CUBIC YARDS
1300.00 CUBIC YARDS
3.00 CUBIC YARDS
30.00 CUBIC YARDS
6.75 CUBIC YARDS
0.27 CUBIC YARDS
0.27 CUBIC YARDS
123.00 CUBIC YARDS
0.10 CUBIC YARDS
1.00 CUBIC YARDS



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division

February 1988

(Reporting Unit)

(Month and Year)

SUMMARY OF SOLID WASTE PERMIT ACTIONS

Permit Permit
Actions Actions Permit Sites Sites
Received Completed Actions Under Regr'g
Month FY Month FY Pending Permits Permits
General Refuse
New - 4 - 1 5
Closures - 1 - - 5
Renewals - 5 - 3 17
Modifications - 12 - 11 -
Total 0 22 0 15 27 178 178
Demolition
New - 1 - 1 -
Closures - - - - -
Renewals 1 1 i 2 1
Modifications - 2 - 1 1
Total 1 4 1 & 2 11 11
Industrial
New 1 8 1 8 6
Closures - - - - 1
Renewals - 2 2 2 4
Modifications 2 11 2 11 -
Total 3 21 5 21 11 105 105
Sludge Disposal
New - 1 - - 2
Closures - 1 - - 1
Renewals - - - - -
Modifications - 6 - 6 -
Total 0 8 0 6 3 17 17
Total Solid Waste 4 55 6 46 43 311 311

MAR.5S (11/84) (SB5285.B)

2o



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REFPORT

Hazardous and Solid Waste Division
(Reporting Unit)

PERMYT ACTIONS COMPLETED

February 1988

{Month and Year)

* County * HName of Source/Project % Date of * Action *
* * /Site and Type of Same ¥ Action * w
% * * * *
Marion Marion County 1/19/88 Letter authorization
renewed (not logged
in January).
Columbia Boise Cascade, 2/2/88 Permit renewed.
St. Helens
Tillamook Port of Tillamook/ 2/12/88 Permit amended.
Tillamook Lumber
Linn Lebanon Plywood, Inec. 2/18/88 Permit renewed.
Yamhill The Delphian School 2/24/88 Letter authorization
issued.
Washington CT and H Co, 2/29/88 Letter authorization

MAR.6 (5/79) SB7335.6

24

revoked,



DEPARTMENT OF ENVIRORMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division
(Reporting Unit)

February 1988

(Month and Year)

PERMIT ACTIONS_PENDING - 43

* County ¥ Name of * Date % Date of * Type of % Location ¥
* * Facility * Appl. * last % Action * *
* * ¥ Rec'd, * Action * and Status * *
% * * * * % *
Municipal Waste Sources - 27
Clackamas Rogsmans 3/14/84  2/11/87 {(C) Applicant review HG/RO
(second draft)
Malheur Brogan-Jamieson 6/29/84  4/21/86 (R) Application filed HQ
Baker Haines 1/30/85 6/20/85 (R) Applicant review HQ
Malheur Adrian 11/7/85 11/7/85 (C) Application filed RO
Jackson Ashland 12/9/85 1/13/86 (R) Draft received HQ
Jackson So. Stage 12/30/85 8/24/87  {(B) Draft received HQ
Curry Wridge Creek 2/19/86 9/2/86 (R) Draft received HQ
Umatilla Rahn's (Athena) 5/16/86  5/16/86 (R) Application filed RO
Marion Woodburn Indfl. 9/22/86  7/9/87 (R) Draft received HQ
Douglas Lemolo Trans. Sta. 12/10/86 7/28/87 (R) Draft received HQ
Mul tnomah 5t. Johns Landfill 12/17/86 12/17/86 (C) Application filed RO/HQ
Coos Bandon Landfill 1/20/87 1/7/88 (R) Draft received HQ
Deschutes Negus Landfill 2/4/87 11/16/87 (R) Applicant review HQ
Douglas Reedsport Lndfl. 5/7/87 1/11/88 (R) Draft received HQ
Malheur Harper Transfer 6/22/87 6/22/87 (N) Application filed RO
Malheur Willowecreek Lndfl. 6/22/87 6/22/87 (C) Application filed RO
Klamath Klamath Falls 7/6/87 7/6/87 (R) Application filed RO
Landfill
SB4968 (A) = Amendment; (C) = Closure permit;

MAR.7S (5/79)

(W)

New source;

(R) = Renewal

25
L8

Page 1



* County # Name of * Date % Date of * Type of * Location *
* * Facility # Appl. %  Last % Action * *
* * % Rec'd. * Action * and Status * *
* * * * * * %
Wasco Northern Wasco Co. 7/24/87 11/16/87 (N) Applicant review HQ
Transfer
Malheur Harper Landfill 8/17/87 8/17/87 (C) Application filed RO
Gilliam Oregon Waste Sys., 8/31/87 1/22/88 (N) Applicant review HQ
Inc.
Gilliam Cnty Lndfl,
Grant Hendrix Landfill 9/17/87 9/17/87 (R) Application filed RO
Lane Florence Landfill  9/21/87 1/12/88 (R} Draft received HQ
Morrow Tidewater Barge 16/15/87 10/15/87 (M) Application filed HQ
Lines (Finley Butte
Landfill)
Douglas Roseburg Landfill  10/21/87 10/21/87 (R) Application filed RO
Marion Ogden-Martin of 11/12/87 11/12/87 (R) Applicant review HQ
Marion, Inc.
(Brooks)
Curry Port Orford Lndfl, 12/14/87 12/14/87 (R} Application filed RO
Washington  Hillsboro TS 1/15/88 1/15/88 (X) Application received
Demolition Waste Sources - 2
Coos Bracelin/Yeager 3/28/86 9/2/86 (R) Draft received HQ
(Joe Ney)
Washington Hillsbore Lndfl. 1/29/88 1/29/88 (M) Application received
Industrial Waste Sources - 11
Lane Bohemia, Dorena 1/19/81 &/1/87 (R) Applicant review HQ
of second draft
Wallowa Boise Cascade 10/3/83 5/26/87 {(R) Applicant comments HQ
Joseph Mill received
Douglas Int'l Paper 2/20/86 2/20/86 (N) Application filed RO
{(Gardiner)
Klamath Weyerhaeuser, 3/24/86  11/25/86 (N) Add'l., info. requested HQ
Klamath Falls
(Expansion)
SB4968 (A) = Amendment; {(C) = Closure permit;

MAR.78 (5/79) (M

New source;

{R) = Renewal

, Page 2

20



* GCounty Name of * Date % Date of #* Type of * Location %
* * Facility * Appl. % Last % Action * *
* * * Rec'd, ¥ Action * and Status * *
% * * % * * *
Multnomah Penwalt 4/2/86 7/14/86 (N) Add’'l. info. requested HQ
Curry South Coast Lbr. 7/18/86  7/18/86 (R) Application filed RO
Linn Western Kraft 8/11/86 8/11/86 (G) Application filed RO
Lime stotage
Bakerx Ash Grove Cement 4/1/87 4/1/87 (N) Application received RO
West, Inc.
Klamath Modoc Lumber 5/4/87 5/4/87 (R) Application filed RO
Landfill
Clatsop Nygard Logging 11/17/87 11/17/87 (N) application filed RO
Wallowa Sequoia Forest Ind., 11/25/87 11/25/87 (N) Application filed RO
Sewage Sludge Sources - 3
Coos Beaver Hill 5/30/86 3/10/87 {(N) Add'l. info. received HQ
Lagoons (addition of waste oil
facility)
Coos Hempstead Sludge 9/14,/87 9/14/87 (C) Application received HQ/RO
Lagoons
Claclkamas Cascade-Phillips 11/12/87 11/12/87 (N) Application received RO
Corp.
Septage land appli-
cation
SB4968 (A) = Amendment; (C) = Closure permit;
MAR.7S (5/79) (N) = New source; (R) = Renewal Page 3 ;jﬁ?



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program ' February, 1988
(Reporting Unit) (Month and Year)

SUMMARY OF NOISE CONTROL ACTIONS

New Actions Final Actions Actions
Initiated Completed Pending
Source
Category Mo FY Mo FY Mo Last Mo
Industrial/
Commercial 8 73 9 09 220 221
Airports 1 10 2 2



Noise Control Program

DEPARTMENT OF ENVIROCNMENTAL QUALITY

MONTHLY ACTIVITY REPORT

February,

1988

(Reporting Unit)

(Month and Year)

FINAL NOISE CONTROIL. ACTIONS

* * *
County * Name of Source and Location * Date * Action

Multnomah Alpenrose Dairy, Portland 2/88 In compliance

Multnomah Carnation Dairies, Portland 2/88 In compliance

Washington Best Mix Concrete Company, 2/88 In compliance
Hillsboro

Washington D & W Plastics, Inc., Portland 2/88  In compliance

Washington Peerless Corporation, Tualatin 2/88 In compliance

Washington Vanaken Rock Products, Banks 2/88 In compliance

Jackson Southern Pacific Railroad, 2/88 In compliance
"at Street, Ashland

Jackson Southern Pacific Railroad, 2/88 In compliance
North Medford

Malheur Earl Bartron (Trucking), 2/88 In compliance
Nyssa

Josephine Gentry Airport, North 2/88 Boundary

of Grants Pass

approved



CIVIL PENALTY ASSESSMENTS

DEPARTMENT OF ENVIRONMENTAIL QUALITY

1988

CIVIL PENALTIES ASSESSED DURING MONTH OF FEBRUARY, 1988:

Name and Location
of Violation

Case No. & Type
of Violation

Curtis Zelmer
dba/River-Gate Auto
Wrecking

Portland, Oregon

Harold J. Susbauer
Portland, Oregon

Robert Westlund
General Contractor,
Inc.

Sherwood, Oregon

Ivan Nisly
Independence, Oregon

Billy W. Jones
Robert Ladake
dba/Emerald Right
of Way

Goos Bay, Oregon

GB7386

AQOB-NWR-88-03

Open burned
commercial waste

and prohibited
materials (automobile
parts and tires),

AQOB-NWR-88-20

Open burned yard
debris without a
hardship permit.

AQOB-NWR-88-09 -

Open burned construc-
tion and commercial
waste.

AQOB-NWR-88-18
Open burned prohibit-
ed materials (tires).

AQOB-NWR-88-17
Open burned demoli-
tion waste.

Date Issued Amount

2/16/88

2/16/88

2/16/88

2/16/88

2/18/88

Status

$1,000

$100

$250

$500

$500

Contested on
3/2/88.

Paid 2/24/88.

Paid 2/16/88.

Submitted letter
on 2/24/88

requesting Dept.
forgive penalty.

Awaiting response
to notice.



February, 1988
DEQ/EQC Contested Case Log

ACTIONS LAST MONTH PRESENT
Preliminary Issues 1 0
Discovery 0 0
Settlement Action 4 5
Hearing to be scheduled 1 1
Department reviewing penalty 0 0
Hearing scheduled 4 3
HO’s Decision Due 0 1
Briefing 0 0
Inactive A _4
SUBTOTAL of cases before hearings officer. 14 14

HO's Decision Out/Option for EQC Appeal
Appealed to EQC
EQC Appeal Complete/Option for Court Review
Court Review Option Taken
Case Closed

TOTAL Cases

$L4<390h30
GLQtD N O

15-AQ-NWR-87-178 15th Hearing Section case in 1987 involving Air Quality
Division violation in Northwest Region jurisdiction in 1987,
178th enforcement action in the Department in 1987,

S Civil Penalty Amount

ACDP Alr Contaminant Discharge Permit

AG1 Attorney General 1

AQ Alr Quality Division

AQOB Air Quality, Open Burning

CR Central Region

DEC Date Date of either a proposed decision of hearings officer or a
decision by Commission

ER Eastern Region

FB Field Burning

HW Hazardous Waste

HSW Hazardous and Solid Waste Division

Hrng Rfrl Date when Enforcement Section requests Hearing Section
schedule a hearing

Hrngs Hearings Section

NP Noise Pollution

NPDES National Pollutant Discharge Elimination System wastewater
discharge permit

NWR Northwest Region

055 On-Site Sewage Section

P Litigation over permit or its conditions

Prtys Al]l parties involved

Rem Order Remedial Action Order

Resp Code Source of next expected activity in case

SS Subsurface Sewage (now 0S3)

sW Solid Waste Division

SWR Southwest Region

T Litigation over tax credit matter

Transcr Transcript being made of case

Underlining New status or new case since last month'’s contested case log

wQ Water Quality Division

WVR Willamette Valley Region

CONTES.B



February 1988
DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Iype & No, Status
WAH CHANG 04/78 04/78 Prtys 16-P-WQ-WVR-78-2849-J Current permit in force. Hearing
NPDES Permit deferred.
Modification
WAH CHANG 04/78 04,78 Prtys 03-P-WQ-WVR-78-2012-J Current permit in force. Hearing
NPDES Permit deferred.
Modification
McINNIS 09,/20/83 09/22/83 Prtys 56-WQ-NWR-83-79 Hearing deferred.
ENTERPRISES, WQ Civil Penalty
LTD., et al. of $14,500
McINNIS 10/25/83  10/26/83 Prtys 59-55-NWR-83-33290P-5 Hearing deferred,
ENTERPRISES, S8 license revocation
LTD., et al.
DANT & RUSSELL, 05/31/85 05/31/85 03/21/86 Prtys 15-HW-NWR-85-60 Settlement action.
INGC. Hazardous waste
disposal
Civil Penalty of
$2,500
o
D OBRAZIER FOREST 11/22/85 12/12/85 02/10/86 Dept 23-HSW-85 EQC issued declaratory ruling
PRODUCTS Declaratory Ruling July 25, 1986, Department of
Justice to draft final order
reflecting EQC action.
NULF, DOUG 01/10/86 01/13/86 05/05/86 Dept 01-AQFB-85-02 EQC reduced penalty to $100
$500 Civil Penalty 12-11-87, DOJ to draft fipmal
order.
REGHARD -KERKHAM - - - -~ c-- - o ccmm O AOF/8F - ---03/04/87-----Resp----1-AQ-FB-86-08---crmwuuo--- EQG -dismissed -penalktys

dba ; -WENDY -GAKS

RANGH

CONTES . T

$680 -etvil -penalty

March 10, 1988



February 1988
DEQ/EQC Contested Case Log

Pet/Resp

CONTES.T

Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
MERIT USA, 05/30/87 06/10/87 09/14/87 Prtys  4-WQ-NWR-87-27 Merit appealed to EQC.
INC, $3500 civil penalty (oil) Cross appeal by Dept. EQC
to review at 3-11-88 meeting.
BAGIFIG -GOATINGS 7 - - -0F409 /87 - -0 F L0 87 - - mmm e m e e - 5-hQ-NWR~8F =40 - - - - e o Hearing -request -withdrawn-
R e e $500 -etvil -penalty-Ctoder) Pepaltty-pald:
THE WESTERN 09/11/87 0%/15/87 Prtys  7-HW-NWR-87-48 Preliminary issues.
COMPLIANCE RCRA & PCB vielations Settlement action,
SERVICES, INGC.
ROGER DEJAGER 10/13/87 03/18/88 Prtys 8-WQ-WVR-87-68 Bearing scheduled.
$1000 Civil Penalty

CITY OF 05/03/88 1-P-WQ-88 Motion for order suspending
KLAMATH FALLS Salt Caves hearing.

z.oContainer-Care 01/25/88 0l/27/88 05/13/88 6-HW-NWR-87-83 Hearing scheduled.

COPortland
Richard Doeflor 01,/08/88 01/11/88 4-AQ-FB-87-05 Hearing to be rescheduled.
Joe L. Heitzman 12/28/87 12/31/87 02/19/88 2-AQ-FB-87-09 H.0.'s decision due,
Joe & Louise 12/30/87 01/04/88 3-AQ-¥B-87-07 Settlement action.
Wheeler
James, Andy 01,/08/88 01/08/88 5-HW-WVR-87-74 Settlement action.
McCloskey Corp. 02/01/88 02/02/88 7-HW-NWR-87-98 Settlement action.

March 10, 1988



Environmental Quality Commission

el 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
)
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item G, April 29, 1988, EQC Meeting

TAX CREDIT APPLICATIONS

Director’s Recommendation

It is recommended that the Commission take the following action:

1. Issue tax credit certificate for pollution control facility:

Appl.

No. Applicant Facility

NOTE: There are no new tax credit certificates to be issued.
2. Revoke Pollution Contrel Facility Certificate number 1833, held by

Smurfit Newsprint Corporation, and reissue to Stimson Lumber Company.

- q‘-"‘—_/
7%i4;&:éicgm—/ £?C9ijtﬁd“
Fred ansen;fw“l

C. Nuttall:p
{503) 229-6484
April 8, 1988
MP1438

DEQ-46



EQC Agenda Item C
April 29, 1988
Page 2

Proposed April 29, 1988 Totals:

Air Quality $ -0-
Water Quality -0-
Hazardous/Solid Waste -0-
Noise -0-

§ -0-

1988 Calendar Year Totals are not including Tax Credits Certified at
EQC meeting.

Air Quality $ 5,583,042
Water Quality -0~
Hazardous/Solid Waste 5,750,184
Noise -0-

$ 5,750,184

MP1438

this



State of Oregon
Department of Environmental Quality

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATION

1. Certificate issued to

Publishers Paper Company
Molalla Division

4000 Kruse Way Place

. Lake Oswego, OR 97034

The certificate was issued for an anti-stain chemical spill
control facility consisting of a concrete drip pad, sump pump
and metal building enclosure.

2. Summation:

In January of 1986, the EQC issued pollution control facility
Certificate 1833 to Publishers Paper Company. Publishers
Paper sold to Smurfit Newsprint Corporation and the
certificate was reissued in that name in‘'October 1986.

Smurfit sold the division associated with certificate 1833 to
RSG Forest Products in December 1986. RSG requested that the
unused portion of the Tax Credit be reassigned to Sanders
Wood Products dba RSG Forest Products.

Sanders Wood Products sold its facility to Stimson Lumber
Company in August of 1987. They now request that the tax
credit associated with this sale be reissued to Stimson
Lumber Company.

3. Director's Recommendation:

It is recommended that Certificate Number 1833 be revoked
and reissued to Stimson Lumber Company; the certificate to
be valid only for the time remaining from the date of the
first issuance. :

C., Nuttall
229~6484
April 66,1988



Cert., No. 1822

Date First Issued 1/3]1/86

State of Oregon

DEPARTMENT OF ENVIRONMENTAL QUALITY Date Relssued 10/24/86

Appl. No. 1-1772

POLLUTION CONTROL FACILITY CERTIFICATE

Issued To: Leeation of Pollution Controi Facility:

Smurfit Newsprint Corporation
4000 Kruse Way Place Hashington Street-Hwy 213
Lake Oswego, OR 97034 Oregon City, Oregon

As:  {J Lessee X Owner

Description of Pollution Control Facility:

Antistain chemical spill control facility consisting of a concrete drip pad,
sump pump and metal building enclosure

Type of Pollution Control Facility: [0 Air (3 Noise (§ Water J Solid Waste [ Hazardous Waste {J Used Qil

Date Pollution Control Facility was completed: Ju]y 31 1984 Placed into operation: Jul v 31. 1984
k] - J i

Actual Cost of Pollution Control Facility: 3 50,220

Percent of actual cost properiy alloeable to pollution controi:

100 percent

Based upon the information contzined in the application referesnced above, the Environmental Quality Commission
certifies that the facility described herein was erected, constructed aor installed in accordance with. the requirements
of ORS 468.175 and subsection (1) of ORS 468.163, and 'is designed for, and is being operated or will operate to a
substantial extent for the purpose of preventmg controlling or reducing air, water or noise pollution or solid waste,
hazardous wastes or used ocil, and that it is necessarv to satisty the intents and purpeses of ORS Chapters 454, 439,
467 and 468 and rules adopted thereunder,

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the
State of QOregon, the regulations of the Department of Environmental Quality and the following special conditions:

1. The facility shall be continuousiy operated athmaximum.efﬁciency for the designed purpose of preventing, cen-
trolling, and reducing the type of pollution as indicated above.

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use ‘or method
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution control

purpose.
3. Any reporis or mopitoring data requested by the Department of Environmental Quality shall be promptly provided.

NOTE — The facility described herein is not eligible to receive tax credit certification as an Energy Conservation
Facility under the provisions of Chapter 512, Qregon Law 1979, if the person issued the Certificate elects
to take the tax credit relief under ORS 316.097 or 317.072.

NOTE: THIS I3 A REISSUED CERTIFICATE VALID ONLY FOR THE TIME REMAINING FRCM
THE DATE QOF FIRST ISSUANCE.

Titl James E. Petersen, Chairman

Aporoved by the Envirenmental Quality Commission on

the ...24th  day of October 1986

SEC-TC/2a  9/352
SPNT0BI-340



}

Certificate No. 1833
( State of QOregen Bate of 1/31/8%
' DEPARTMENT OF ENVIRONMENTAL QUALITY ate of Issue —————

T=-1772
Application No.

POLLUTION CONTROL FACILITY CERTIFICATE

Issued To: Location of Pollution Control Facility:
Publishers Paper Co. ’
Clackamas Division : _ Washington Street-Hwy 213
4000 Kruse Way Place Oregon City, Oregon
Lake Oswego, DR 97034

As:” [ Lessee Ex Owner

Description of Pollutjon Control Facility:

antistain chemical spill gontrol faca.llty consisting of a concrete drip pad,
sump punp and metal building enclosure

.

Type of Pollution Control Facility: (Q Air [J Noise gX Water (I Solid Waste [J Hazardous Waste (J Used Oil

Date Pollution Control Facility was completed: 1y 31, 1984 Placed into operation: July 31, 1984

Actual Cost of Poliution Control Facility: $ 50,320
r

Percent of actual cost properly allocable to pollution control:
100 percent

Based upon the information contained in the application referenced above, the Environmental Quality Commission
certifies that the farility described herein was erected, constructed or installed in accordance with the requirements
of ORS 468.175 and subsection (1) of ORS 468.165, and Is designed for, and is being operated or will operate to a
substantial extent for the purpose of preventing, conirolling or reducing air, water or noise pollution or selid waste,
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459,
467 and 468 and rules adopted thereunder.

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statufes of the
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions:

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con-
trolling, and reducing the type of pollution as indicated akove,

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method
of operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution controi
purpose,

3, Any reports or monitoring data requested by the Department of Environmental Quality shaill be promptly provided.

NOTE — The facility described herein is not eligible to receive tax credif certification as an Energy Consgrvation
Facility under the provisions of Chapter 512, Oregon Law 3979, if the person issued the Certificate eleets
to take the tax credit relief under ORS 2316.097 or 317.072,

Signed <. A2

Title \J3Mes E. Petersen, Chaiyman

Approved by the Environmental Quality Commission on

3ist

the 3 January 19 86

day of

P, SPOT003-34¢
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March 25, 1988

Stimson Lumber Company

Executive Offices

520 Southwest Yamhill Street, Suite 308
Portland, OR 97204

Re: Transfer of Tax Credit for pollution control facility

Dear Mr. Schroeder:

Your letter dated January 29,1988 requests transfer of a pollution
control tax credit certificate. It gives a certificate amount of
$50,220 and certificate number of 1772.

The appropriate certificate number associated with the %50,220
facility is 1883.

Please notify us by April 8, 1988 if this is not the facility you
are referring to in your letter, or we will assume that
certificate 1883 is the one you want transferred.

Thank you.

Sincerely,

-
o

Christie Nuttall

cn\




Executive Offices / 520 Southwest Yamhili Street / Suite 308 / Portland, Oregon 97204
January 29, 1988

Mansgamant Gsrvices v
Pavt. of Envirenmenial Gualliy

NEGENYE U“
U FER g1 1988

«Ms. Lydia Taylor
Oregon Department of
Environmental Quality
811 s8.W. 6th Avenue
Portland, OR 97204

Re: Stimson Lumber Company; Polution Contrel Facility
Tax Credit Transfer

Dear Ms. Tayior:

Stimson Lumber Company ("Stimson") recently purchased a sawmill
located at 1795 Washington Street, Oregon City, Oregon. Publisher's
Paper Company, a prior owner of the mill, had been issued Oregon
Pollution Control Facllity Tax Credit Certificate No. T1772 on
January 31, 1986 in the amount of $50,220 for a pollution control
facility located at the mill. The pollution control facility is

an automatic lumber dipping system for sap stain control. The
pollution control facility is being used by Stimson.

Enclosed as proof of the sale of the mill is a copy of the
Sawmill Assets Purchase and Sale Agreement executed between
Stimson and Sanders Wood Products, Inc.

Please take the necessary action to transfer the remaining tax
credits evidenced by Tax Certificate No. T1772 from Publisher's
Paper Company to Stimson. If you have any questions regarding
this matter, please telephone Kurt Ruttum directly at 221-1440.

Very truly vours, e

barrell H; Schfoédér
President

DHS/njj

Enc.

Stimson Lumber Company, Forest Grove, Oregon { Forest Fiber Products Company, Forest Grove, Oregon,
Northwest Petrochemical Corporation, Anacortes, Washington / Miller Redwood Company, Crescent City, California,
Miller Redwood Company, Plywood Division, Merlin, Oregon / Rellim Redwood Company, Crescent City, California



FOREST PRODUCTS, INC.
MOLALLA DIVISION
28890 Hwy. 213
PO. Box 169
Molalla, OR 87038
Phone: (503) 829-7200 Dece, o grnent §

March 15, 1988

Ms. Sherry Chew

Department of Environmental Quality
811 S.W. Sixth Avenue

Portland, Oregon 97204

Dear Ms. Chew:

Sanders Wood Products, Ine. sold its Oregon City lumber manufacturing
division to Stimson Lumber Company on August 21, 1987. After tax year
1987, Sanders will not claim the pollution control tax credit associated
with this mill after this date., BSuch credits were assigned to Sanders
from RS3G Forest Products, Inec. Stimson presumably wiil request
reassignment of the credit to them.

Tax credit certification information is given below,

Division Facility Certif, No./Date Certified Cost

Clackamas Dip Tank 1772/1-31-86 $ 50,220
Please cgll if you have questions.

SANDERS WOOD PRODUCTS, INC.
dba RSG FOREST PRODUCTS

Miteh Karp



Department of Environmental Quality

E E, EUGENE, OREGDN 97403 PHONE (503) 686-7837

April 20, 1988 -//

=

NEIL BOLOSCHMIDT 1244 WALNUT STREET, S

GOVERNOR

Steve Glaser
P. 0. Box 257alley Road
Tangent ,Oregon 97389

Dear Steve,

e T
Your "Request of Preljmifiary Certificatign for Tax Credit" for the Rears straw
stacker, propanegﬁ&émer, and the associatdd tractor as an alternative to grass

seed field bux ”ﬁg has been approved.
. — g .
Enclosed is ®_"Notic pﬁ?gved Construction Completion " form. When

construction is finished, complete the form and send it to me. Upon its
receipt, I will send you the final tax certification form for completion.

Sincerely,

-

,.4:'_..._) *
L.«"Lé"rL,A _rby‘\,\_{_f Caar

Brian Finneran

Manager

Field Burning Program
BF:ka

Enclosure

cct  DEQ-MSD

DEQ/FB-107



Environmental Quality Commission

DEQ-46

N o 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item E, April 29, 1988 EQC Meeting

Regquest for Authorization to Conduct Public Hearings on
Proposed Rules for Certifving Sewage Treatment Works

Operators,

Background and Problem Statement

The 1987 Oregon Legislature enacted ORS 448.405 to 448.494 concerning
certification of water and sewage treatment works system operators
(Attachment A). The purpose of the legislation is to help protect public
health and Oregon's water quality resources through proper operation and
maintenance of water and sewage treatment works systems by establishing
requirements for certification of persons who supervise the operation of
these systems. A voluntary certification program has been in existence
since the 19508 and currently over 500 operators are certified. Until this
legislation was enacted owners of sewage treatment works systems were not
required to have a certified operator supervising the operation of their
systems,

The statute requires that the Environmental Quality Commission (EQC) adopt
rules by September 1988 for classifying sewage treatment works systems,
certifying sewage treatment works system operator personnel and establishing
fees, subject to the review of the Emergency Board, to administer the
program (Attachment B). Specifically the law requires all owners of sewage
treatment works to have their system supervised by a certified operator. No
sewage treatment works shall be allowed to be operated unless the operator
is certified or the sewage treatment works is supervised by an operator who
is certified. The certification of the operator supervising the sewage
treatment works must correspond to (be equal to or higher than) the
classification of the sewage treatment works. Sewage treatment works under
75,000 gallons per day flow are exempt from the provisions that a system he
supervised by a certified operator if the owner has contracted with a



Agends Item E
April 29, 1988
Page 2

certified operator to provide part-time supervision in accordance with
Commission rules. The statute covers any sewage treatment works system
whether public or private, used or intended for use by the public or private
persons.

The Department of Envirommental Quality has developed proposed rules and a
fee schedule with public participation and invelvement of an Advisory
Committee as directed by the Legislature. A description of the draft rule
development process and the recommendations of the Advisory Committee are
presented in Attachment C.

Oregon Administrative Rules contain the authority for the Commission to
adopt rules under QAR 340-11-010 et seq. ORS 448 requires the Commission
to adopt rules for certifying sewage works system operators and establish
fees to recover expenses associated with implementing the sewage treatment
system personnel certification program.

Alternatives and Evaluation

1. Propose rules for public hearing that coincide directly with the
existing voluntary certification program.

A voluntary certification program existed under the administration of a non-
profit corporation until January 1988. Temporary rules were adopted by the
Commission to enable operators to renew their certification or become
certified in the transition period until final rules are adopted by the EQGC.
The temporary rules substantially address the required elements of the
statute, in so far as the voluntary program rules contain criteria for
classifying treatment works, the qualifications for certifying operators and
collection system personnel and fees for certifying and examining those
wishing to become certified. The fee schedule was reviewed and accepted by
the Emergency Board in January 1988. The temporary rules, however, do not
address the statutory requirement that each sewage treatment system be
supervised by a certified operator, or the alternative for sewage treatment
system owners with systems less than 75,000 gallons per day flow to have
their systems supervised by part-time certified operator. Additionally, the
Sewage Treatment Works Certification Advisory Committee, in the process of
assisting the Department in rule development, reviewed the temporary rules
and recommended several significant changes, particularly to the minimum
qualifications for operator grade 1evels These recommendations are
summarized in Attachment C.

2. Propose rules for public hearing that have been. developed with the
assistance of the Sewage Treatment Works Certification Advisory

Committee, {(Attachment B).




Agenda Ttem E
April 29, 1988
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Department staff, with the assistance of a Sewage Works Advisory Committee
reviewed Oregon's temporary sewage treatment works system operator
certification rules, mandatory operator certification programs of other
states, and solicited and received written and oral comments from cities and
individuals in the process of guiding Department staff.

The Advisory Committee recommendations have been incorporated into the
proposed rules for public hearing with one exception concerning who must be
certified. This iz addressed further below. The proposed rules address and
include the following:

a, Criteria for classifying sewagé treatment works, both sewapge treatment
and sewage collection systems, into one of four classes each. The four
classes of treatment and collection systems, Classes I through IV,.
correspond to varying levels of sgize, type and complexity. Class I
sewage treatment systems are the smallest and least complex and Class
IV are the largest and most complex. Sewage treatment systems would be
classified based on size, type and complexity according to the 7
following criteria: a) design population or population equivalents, b)
approved dry weather design flow, ¢) treatment system unit processes,
d) permit effluent limitations, e) raw waste variation, and f)
laboratory sampling and laboratory testing. Ranking of systems into
one of the four classes would be based on total accumulated points for
all of the criteria.

The criterion for classifying sewage collection systems into Class I
through IV is the approved dry weather design flow of the system;
however, at the Director's discretion, the classification may be based
on other complexity factors such as the number and type of pump
stations, Class I sewage collection systems are the smallest and least
complex and Class IV are the largest and most complex.

b. Minimum qualifications for certifying persons in classifications and
grade levels consistent with the classification of the sewage treatment
works to be supervised. Qualifications specify minimum education and
experience and examination requirements for both sewage treatment and
sewage collection system operators in Operator Grade levels 1 through
&4, Education, experience and examination requirements increase with
higher grade levels and correspond to the classification of sewage
treatment and sewage collection systems, Classes I through IV. In
addition to Sewage Treatment System Operator Grade Levels 1 through 4;
and Sewage Collection Operator, Grade Levels 1 through 4, a combination
Water/Sewage Treatment Operator Grade Level 1 and a combination Sewage
Treatment and Collection system COperator Grade 1 have been added to
enable operators to renew their certificates in these classifications
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and grade level with a single renewal fee. Within the Sewage Treatment
Operator and Sewage Collection System QOperator classifications, rules
also allow issuance of Provisional Certificates to enable on-the-job
training and experience for entry level personnel. Within the Grade
Levels 3 and 4, the Advisory Committee also recommended that the
"Direct Responsible charge" requirements of the voluntary program be
deleted as an experience gualification. In addition, persons would not
have to be certified sequentially from lower grades to become certified
at higher grades.

c. Provisions that allow sewage treatment works owners until July 1, 1989
to have their system supervised by a certified operator at the
clasgsification level of the system. The statute specifies the
Commission adopt rules to implement the program by September 27, 1988.
The Advisory Committee recommended and Department staff support
specifying the date in rule language by which owners must have their
system supervised by an operator certified at the classification of the
gystem or higher. S8pecifying a July 1, 1989 date will enable adequate
opportunity for owners and supervisors to comply with these rules.
This rule language is also specified for owners of systems less than
75,000 gallons per day who have an alternative to contract with a
certified operator for part-time supervision of their system.
Similarly, persons who are designated by the system owner to supervise
their system must be certified by July 1, 1989,

d. Provisions enabling the Director to issue certificates under this
program to persons holding a current Oregon certificate under a
voluntary program provided their certificates are issued or renewed
before May 1, 1989. The Director would issue certificates to persons
at the same clasgification and grade as their voluntary certificate and
the certificates would be walid until June 30, 1989. After this date
persons must elther renew thelr certificate or obtain a higher grade
level certificate to hold a current certificate. These provisions are
congistent with the statute which includes a Special Certification
Provision, ORS 448.420 to certify persons who hold a current
certificate issued under an Oregon veluntary certification program,.

e, Provisions enabling the Director to issue certificates to new
applicants and those seeking to upgrade their certificate who meet the
minimum education and experience qualifications and satisfactorily pass
an examination at the grade level for which certification is sought.
Once issued, the certificate would be current for no longer than 2
years, but not less than the certification period remaining once
certified.
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Provisions for the Department to schedule and administer examinations
at least twice per calendar year. The examinations would be scheduled
with 60 days public notice, and at other times as appropriate at the
discretion of the Department.

Provisions enabling the Director to renew certificates, without
examination. After July 1, 1989, the renewal term would be every two
years, For a certificate or renewal issued after July 1, 1989, the
next and subsequent renewals of a certificate would be dependent upon
the applicant demonstrating continued professional growth by obtaining
twe (2) Continuing Education Units (CEUsg) within the term of the
certificate or renewal. The continued education requirements is
advocated by the Advisory Committee and supported by Department staff.

It would promote continued training and development of operators in a
changing and advancing technological field. Persons who are certified
in more than one area, i.e., sewage treatment systems and sewage
collection systems, would only be required to obtain 2 CEU for one
certification per renewal term. The two year term of the certificate
and renewal is viewed to be reasonable, less costly than an annual
renewal requirement and less burdensome to administer. Originally,
the proposed fee schedule reviewed by the Legislature considered a one
year certificate/renewal term. Between filing of the rules and May 1,
1989 the fees collected for renewals and new certification would be the
same as proposed, but the certificates would be valid only until June
30, 1989. These fees would be used to help offset the cost of
developing the program.

Provisions enabling the Director to issue certificates, without
examinations, to persons holding a current certificate issued in
another state provided the minimum qualifications to obtain that
certificate are substantially equivalent. The applicant would be
subject to the requirements of renewal, except for the application fee.
These provisions are consistent with the statute which includes a
Special Certification Provision, ORS 448 .420 for reciprocity.

A fee schedule for new certification or upgrade certification which
includes an examination fee; certificate renewal; reinstatement of a
lapsed certificate; and certificate through reciprocity. The proposed
fees are only slightly higher than the Pre-January 1988 Oregon
Wastewater System Operators’ Voluntary Certification Program fees
(Attachment D). Presently the Department is receiving fees for
administrating the EQC approved interim voluntary sewage works system
operators certification program under this same fee schedule which was
reviewed by the Legislative Emergency Board in January 1988,
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Fees collected under the temporary rules and those collected to May 1,
1989 would be used to recover the cost of developing the program.
Certificates and renewals issued to May 1, 1989 would be valid until
July 1, 1989, after which a renewal must be obtained. The fees for
certification and renewal after May 1, 1989 would be used to administer
the certification program on an on-going basis. After May 1, 1989, a
two year renewal period will begin. The two year renewal term is
intended to reduce the cost of administrating the program, encourage
the maximum participation of operators and provide a fee supported
program as required by the Legislation. Whether or not the fees
adequately cover expenses of developing and administering the program
depends upon the number of persons seeking certification. The
Department staff feel that reasonable fees will result in a sufficient
number of operators participating in the program to generate sufficient
revenues to administer the certification program.

Provisions establishing an advisory committee to assist the Department
in preparing examination and evaluating the needs of the certification
program. This provision in the rules would enable continued
representation of the operators and owners in advising the Department
on examination preparation and program needs.

Provisions that enable variances to rules, refusal to issue and
revocation of certificates; and penalties for violation of rules. The
statute specifies that variances to rules may be granted according to
criteria developed by the Commission. The statute also specifies fines
of not more than $500 per day of violation or imprisornment for mot more
than six months or both. Criteria for assessing penalties and the
appeal process are identified in the proposed rules. The proposed
rules also allow the Director to revoke a certificate if rules are
violated or any person knowingly makes any false statement,
representation or certification in any application, record, report plan
or other document filed or required to be maintained under the
certification statute or any rule adopted pursuant to the statute. The
Director may reinstate a revoked certificate of a person after 24
months if, in the Director’s judgement, it iz appropriate to do so,

After the 1987 Oregon Legislature enacted ORS 448, the Department of
Environmental Quality Director and Health Division Administrator selected
individuals to serve on a Joint Water and Sewage Treatment Works Advisory
Committee to assist the Department and Division develop rules. The Sewage
Works Operator Advisory subcommittee has met eight times since November
1987. The subcommittee members represent all the areas of the State, all
sizes of sewage treatment systems, collection systems statewide, various
operator certification grade levels, small communities through a
representative of the League of Oregon Cities, contract operations, private
citizens, and the educatlional community.
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The Advisory Committee reviewed existing certification programs, discussed
appropriate alternatives to address wvarious issues, and solicited and
received comments from a wide range of operators and communities. The Joint
Advisory Committee also has met twice to coordinate the development of rules
between the Health Division and the Department. The rules proposed for
public hearing substantially address the recommendation of the Advisory
Committee with one exception.

Some members of the Advisory Committee preferred proposed rule language that
would require the supervisor of the sewage treatment works system be
certified at or higher than the classification of the system and that would
require all sewage treatment works system operators be certified at some
classification and grade. This issue arose because of statutory language
which some interpret to mean that no one may perform the duties of an
operator unless certified pursuant to the rules. If proposed rules did not
specify these requirements, some Advisory Committee members recommended an
alternative that the proposed rules require supervisors, shift supervisors
and lead workers in remote sewage collection systems operations be
certified. This was suggested so that sewage treatment works personnel are
under the direct supervision of a certified operator at all times, unless
the system is less than 75,000 gallons per day design flow.

Department staff attended several of the Legislative subcommittee hearings
on the certification bill. Discussions included who must be certified and
whether on-site supervision by a certified operator was intended by the
draft legislation. During the legislative subcommittee hearings changes
were made to some of the draft language (ORS 448.415) such that any sewage
treatment works must be "supervised" rather than "operated" by an operator
certified pursuant to the statute. However, the statutory language also
specifies that "a person may not a) allow any sewage treatment works to be
operated unless the operator is certified or the sewage treatment works is
supervised by an operator certified under the provisions of ORS 448,410 to
448.430 and 448.992, b) perform the duties of an operator unless the person
is certified under the provisions of ORS 448.410 to 448.30 and 448.992".

The Department conferred with the Department of Justice legal counsel
concerning who must be certified. Legal counsel noted that the statute
focuses on certification of persons qualified to supervise the operation of
sewage treatment works and that rules could be developed to define the
responsibilities of the supervisor. The statutory definition of "supervise”
is to "operate" or to be responsible for the operation of a water (sic)
systen. The proposed rule definition of "supervisor" is the person vested
with the authority for establishing and executing the specific practice and
procedures for operating the sewage treatment works system in accordance
with the policies of the owner and the permit conditions. The supervisor is
not required to be on site at all times, but must be available to the owner
and any other operators to respond to an emergency at the sewage treatment
works system.
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The proposed rules require each system be supervised by one or more
certified operators. The rules give the responsibility to the sewage
treatment system owner to designate the supervisor(s) to be certified. The
definition of a supervisor is provided in the proposed rules. While

Department staff supports the concept of all operators being certified.
Staff do not believe legiglative intent was to require all operators he
certified or that large systems be required to have more than one person
certified to supervise the operation of the system.

Staff have discusszed thisg igssue and the Department'’'s proposed rules which
limit who must be certified with the Advisory Committee. The statute
requires that the Department and Health Division report to the Legislature
by January 1, 1989 on a summary of actions taken, an evaluation of the
effectiveness of such actions and information and recommendations that the
Division and Department consider appropriate. Thus, the staff have agreed
to include the issue of who must be certified in the report prepared to the
Legislature in December 1988.

In the meantime, language has been included in the preface of proposed rules
which iterate that the certification program is available to all operators
who meet the minimum qualifications in a given classification and grade and
that all operators are encouraged to apply for certification in the highest
claggification and grade consistent with their qualification.

The public notice and schedule for public hearing to take testimony on the
proposed rules are shown in Attachment E. 8ix hearings around the state
are proposed. In summary, proposed rules would:

1. Establish criteria for classifying sewage treatment works.

2. Define qualifications for certifying persons by classification and
grade.

3. Enable the director to issue a certificate to persons who hold a

current certificate issued under an Oregon wvoluntary operator
program without examination until May 1, 1989,

4, Enable the Director to issue certificates including renewal
certificates, renewal of lapsed certificates and certification
through reciprocity.

3. Define the requirement that by July 1, 1989 all sewage treatment
systems owners must be supervised by an operator who holds a valid
certificate of a grade level equal to or higher than the sewage
treatment works classification. For systems under 75,000 gallons
per day flow, owners may contract for part-time supervision of
their system with a certified operator.
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These rules would necesgitate additional training of operators to renew
their certificates in subsequent renewal periods after July 1, 1989 and may
necessitate some operators recelve additional training before they could
become certified. The Provisional Certificate allows system owners to hire
entry level personnel who have completed or are participating in a
Department approved training program and pass an exam within 12 months even
though they may lack the required level of experience to obtain their Grade
Level 1 Operator certificate. The proposed minimum qualifications for
certification remove a number of barriers to persons in becoming certified.
Persons need not have "Direct Responsible Charge” experience, nor be
certified at lower grade levels before hecoming certified at higher grade
levels. The certificate and renewal term of two (2) vears reduces the cost
to those needing to be certified after July 1, 1989,

Summation:

i, The 1987 Oregon Legislature enacted ORS 448 requiring the Environmental
Quality Commission adopt rules by September 1988 to implement a program
for certifying operators to supervise sewage works systems and to
establish a schedule of fees to support the administration of the
program,

2. The rule development process with the assistance of an Advisory
Committee involved a review and evaluation of the voluntary
certification program, the certification programs of other states, and
appropriate requirements to comply with the legislation, The Advisory
Committee solicited and received input from many operators and
communities.

3. One alternative would be to adopt the voluntary certification rules
presently being administrated by DEQ. Thisg would result in rules that
do not address the supervisory requirements of ORS 448, nor the
recommendations of the Advisory Committee. Another alternative would
be to adopt the proposed rules developed with the assistance of the
Advisory Committee,

4. The Department of Environmental Quality has developed proposed rules
to take to public hearing which substantially incorporate the
recommendations of the Advisory Committee. The proposed rules address
the statutory requirements of the Environmental Quality Commission,
They are consistent with Legislative intent to help protect public
health and Oregon’s water resources through proper operation and
maintenance of sewage treatment works systems by establishing
requirements for personnel who supervise the operaticn of these systems
(Attachment B).
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Director's Recommendation.

The Director recommends that the Commission authorize public hearings to
take testimony on the proposed rules, Attachment B.

o ; ; 22C24%7£gﬂ/)

Fred Hans rl;rL“L’

Attachment A. ORS 448,105
Attachment B. Proposed Draft Rules
Attachment €. Recommendations of the Advisory Committee for Certifying

Sewage Treatment Works Systems Operators

Attachment D. Comparison of Pre-January 1988 Voluntary Certification Fees
and Proposed Fees

Attachment E, Public Hearing Notice

Attachment F. Need for Rulemaking
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448.005

- 448.011

448.015
448,020

448.030

448.035

448.037
| 448,040

448.001

448.060
448,020
448.095
448.100

448,116
448.119

448.123
448,127

448.131
448,135

448,140
448,146

448,160
448,155
448.160
448,165
448.170

448,175
448,180
448.250

448,255

Chapter 448
1987_ REPLACEMENT PART

'Swimming Facilities; Water and Sewage Systems

SWIMMING FACILITIES
Definitions for ORS 448,005 to 448,080

Authority of Health Division
Applicability of ORS 448.005 to 448,080

Permit required to coastruct swimming
facilities

Permit application; contents; issuatice or
denial; plan review and construction permit
fees

Annual license recuired to operate; fees;
expiration date

Variancs;.application; fee

Entry on premiseg for inspection purpeses;
raporis

Inspection of f(acilities; suspension or
revecation of permit or license; hearings en
suspensicn or rovocation

Clesing facility
Disposition of moneys
Natural bathing places exempt

Delegation te county to administer ORS
448.0005 to 448.080; standards; fees; suits
invelving validity of administrative rule

WATER SYSTEMS
{Generally)
Pefinitions for ORSE 448.115 to 448.285

Application of ORS £48.119 to 448.285 to
water systems

Purpose
Short title

(Administration)

Water quality, construction amd insialla-
tion standards; effect on existing facilities

Varianeces; notice {o customers; comphmee
schedules; notice; hearing

Operation on permit

When permit may be issued; compliance
schedule; hearing; notice

Duties of division
Personnel training; public information
Emergency plans
Local government water service plans

Division agresment to authorize local gov-
ernment to exercise duties

Division suthority to order compliance
Waiver of construction standards

Remedy when system a health hazard: spe-
cial mastar; sale of system

Notice of vielation; content; hearing; order;
appeal -

. : 531

ATTACHMENT A

448,265 Prohibited actions; nuisanece nbatement

{Federa! Safe Drinking Water Act Administration)

448,278 Federal! Safe Drinking Water Act admin-
istration

448.277 Health Division as administrater

{Civil Penalties)
448.280 Civil penalties; notice

448.285 Penalty schedule; fectors to be considered - _'i";' o
in imposing penalty oy

448,280 When penalty due; notice; hearing; order as
judgment

{Jurisdiction of Cities)

448,285 Jurisdiction of cities over property used for -
system or sources :

448.300 City ordinance authority

448.306 Specml ordinance authonty of certain cit-
ies

448.310 Investigation of camplaints
448.315 Special police to enforce ORS 448, 295

448.320 Jurisdiction over violations of city ordi-
nances

448.325 !niunetion to enfores city ordinances

{Water Pipes and Fittings)

448.330 Moraterium of pipe and fittings for potable
water supply; acceptability eriteria; excep-
tions

OPERATOR CERTIFICATICON FOR SEWAGE
TREATMENT WORKS AND POTABLE WATER
TREATMENT PLANTS
{Generally)
448.405 Definitions for ORS 448,405 to 448.470

448,407 Advisory committee to commission and
division

448.409 Bienntal report

{Sewage Treatment Worls)

448.410 Authority and duties of Environmentai -,
Quality Commission

448.4156 Certification required for cperators
448.420 Speciel certification provisions
448.425 Deposit and uge of fees

448.430 Certification exception

{Potable Water Treatment Plants)
448.480 Authority and duties of Health Division
448.485 Certification reguired for operators
448,480 S8pecial certification provisions

’
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448.325 Injunction to enforee city ordi-
nances. In cases of violation of any ordinance
adopted under ORS 448.300 or 448.305 any city
or any corporation owning a domestic water sup-
ply source or the community water supply system

for the purpose of supplying any city or its

inhabitants with water may have the nuisance

" enjoined by civil action in the circuit court of the

proper county. The injunction may be perpetual.
[Formerly.449.340]

{Water Pipes and Fittings)

448.330 Moraierium of pipe and fit-
tings for potable water supply;
acceptability criteria; exceptions. (1) The
Assistant Director for Heaith may prohibit the
sale of water pipe used to carry potabie water and
solders, fillers or brazing material used in making
up joints and fittings in this state and the
installation or use of water pipe used to casry
potable water and solders, fillers or brazing
material used in making up joints and fittings in
any private or public potable water supply systemn
or individual water user’s lines until such time as
the assistant director determines that adequate
standards exist and are practiced in the manufac-

~ ture of water pipe usad to carry potable water and

solders, fillers or brazing material used in makmg
up joints and fittings to insure that the pipe and
solder do not present a present or potential threat

'to the public health in this state.

{2) The Assistant Director for Health shali
adopt, by rule, product acceptability criteria for
water pipe used to carry potable water and sol-
ders, fillers or brazing material used in making up
joints and fittings for water supply purposes
which insure that the pipe and solder do not
present a threat to the public health in this state.
The Health Division shall be responsible for the
monitoring of the sale and use of water pipe used
to carry potable water and solders, fillers or

- -brazing material used in making up joints and

fittings for compliance with the product accept-
ability criteria. The Building Codes Agency shall
cooperate with, and assist, the Fealth Division in
its monitoring efforts.

{(3) No water pipe uzed to carry potable water

" or solders, fillers or brazing material used in

making up joints and fittings which does not

- conform to the product acceptability criteria

‘adopted under subsection {2} of this section shall

" be sold in this state or installed in any part of any

" public or private potable water supply system or
" individual water user’s lines,

{4) Notwithstanding subsection (1) or (3) of

this section, the Assistant Director for Health

may grant exemptions from any prohibition of
the sale or use of water pipe used to carry potable
water for the emergency repair or replacement of
any existing part of a water supply system, or for
the necessary use by a well driller in the installa-
tion of a well. The assistant director may require
any person using water pipe used to carry potable
water under this subsection to notify the Health
Division of the date and location of that use. [1979
¢.535 §1; 1987 c.414 §152]

OPERATOR CERTIFICATION FOR
SEWAGE TREATMENT WORKS AND
POTABLE WATER TREATMENT
PLANTS

{Generally)

448,405 Definitions for ONS 448.405
to 448.470. As used in ORS 448.405 to 448.470:

{1) “Commission” means the Environmental
Quality Commisasion.

(2) “Department” means the Department of
Environmental Quality.

(3} “Director® means the Director of the
Department of Environmental Quality.

(4) “Division” means the Health Division of -
the Department of Human Resources.

(5) “Operator” means a persen responsibie for
the operation of a potable water treatment plant,
water distribution system or sewage treatment
works.

(6) “Person” means any individual, part-
nership, firm, association, joint venture, public or
private corporation, trust, estate, commission,
board, public or private institution, utility, coop-
erative, municipality or any other political sub-
division of this state, any interstate body or any
other legal entity.

{7) “Potable water treatment plant” means
that portion of a water system that in some way
alters the physical, chemical or bacteriological
quality of the water being treated.

(8) “Sewage treatment works” means any
structure, equipment or process required to col-
lect, carry awsay and treat domestic waste and
dispose of sewage as defined in ORS 454.010.

(9) “Supervise” means to operate or to be
responsible for directing employes that are .
responsible for the operation of a water system.

(10) “Water distribution system” means that
portion of the water systemn in which water is
stored and conveyed from the potable water treat-
ment plant or other supply point to the premises
of a consumer.
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448.420

(11) “Water system” includes sewage treat-
" ment works or potable water treatment plants
and water distribution systems that have 15 or
more service connections used by year-round
residents or that regularly serve 25 or more year-
round residents. (1987 ¢.635 §1}

Note: 448.405 to 448.470 and 448,992 and 448.994 were
enacted into law by the Legislative Assembly but were not
added to or mede a part of ORS chapter 448 or any series
therain by legislative action. See Preface to Qregon Revised
Statutes for further explanation.

- 448.407 Advisory commitiee to com-
miggion and division. To aid and advise the
Environmental Quality Commission and Health
Division in the adoption of rules under ORS
448.410 and 448.450, the Director of the Depart-
ment of Environiental Quality and the Assistant
Director for Health shall appoint an advisory
committee. The members of the committee shall

include but need not be limited to representatives .

of all types of water systems. {1987 c.635 §16]
Note: See nots under 448.405.

448,409 Bisnnial repozt. Cn or before
January 1, 1989, and biennially thereafter, the
Department of Environmental Quality and
Health Division shall develop and submit a joint
report to the Legislative Assembly. The report
shall include, but need not be limited to:

‘ (1) A summary of actions taken under ORS
448.405 to 448470, 448,992 and 448.994; )

(2) An evaluation of the effectiveness of such
actions; and

{3) Any information and recommendatmns.
including legislative recommendations the
department or the division considers appropriata.
(1987 ¢.835 §17]

Mote: See note under 448.405.

(Sewage Treatment Works)
448,410 Awnthority and duties of
Environmental Quality Commission. (1)
The commission shall:
(a) Adopt rules necessary to carry out the
provisions of ORS. 448.410 to 448.430 and
448.992,

{b} Classify all sewage treatment works. In
. clessifying the sewage treatment works, the com-

mission shall take into consideration size and

type, character of wastewater to be treated and
other physical conditions affecting the sewage
treatment works and the skill, knowledge and
experience required of an operator.

-{e) Certify persons qualified to supervme the
operation of sewage treatment works.
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{d) Subject to the approval of the Joint Ways

"and Means Committee of the Legislative Assem-

bly, or the Emergency Board if the legislature is
not in session, establish a schedule of fees for
certification under paragraph (¢) of this subsec-
tion. The fees established under the schedule
shall be sufficient to pay the costs incurred by the
department in carrying out the provisions of ORS
448.410 to 448.430 and 448.992.

(2} The commission may grant a variance
from the requirements of ORS 448.415, according
to criteria established by rule by the commission.

{3) In adopting rules under this section, the
commission shall consult with the Health Divi-
sion in order to coordinate rules adopted under
this section with rules adopted by the Health
Division under ORS 448.450. [1987 c.635 §2}

Note: Sea note under 448.405.

448.415 Certification required for
aoperators. (1) Except as provided in ORS
448,430, any sewage treatment works, whether
publicly or privately owned, used or intended for
use by the public or private persons must be
supervised by an operator certified pursuant to
ORS 448.410. The operator’s certification must
correspond to the classification of the sewage
treatment works supervised by the operator.

(2) Except as prov1ded in ORS 448.430, a
person may not:

(a) Allow any sewage treatment works to be
operated unless the operator is certified or the
sewage treatment works is supervised by an oper-
ator certified under the provisions of QRS
448.410 to 448.430 and 448.992.

{b) Perform the duties of an operator unless
the person is certified under the provisions of
ORS 448.410 to 448.430 and 448.992. (1987 c.635
§33. 4]

Note: See note under 448,405,

Note: Section 20, chapter 6335, Oregon Laws 1987, pro-
vides: ]

Seo. 20, Sections 3. 4, 8,10, 11 and 15 of this Act
{448,415, 448.455, 448.992, 448.994] first hecome operative
one year after {September 27. 1987.] the effective date of !hls
Act. {1987 ¢.635 §20}

448.420 Special certification provi-
siops. On and after September 27, 1987, an
operator holding a current Oregon sewage treat-
ment certification issued under a voluntary cer-
tification program shall be considered certified
under the program established under ORS
448.410 at the same classification and grade.
Certification of operators by any state that, as
determined by the director, accepts certifications
made under ORS 448.410 to 408.430 and 448,992,




448.425

. shall be accorded reciprocal treatment a.nd shall
be recognized as valid and sufficient within the
purview of ORS 448.410 to 448.430 and 448.992,

" if in-the: judgient of the director, the certifica-

tion requirements of such stats are substantially
equivalent to the requirements of ORS 448.410 to
448.430 and 448.992 or any rule adopted under
ORS 448.410 to 448.430 and 448.992. {1987 c.635 §5]

Noté: See note under 448.405.

448.425 Deposit and use of fees. Any
fees collected pursuant to the schedule adopted
under ORS 448.410 shall be deposited in the
General Fund of the State Treasury to the credit
of the Department of Environmental Quality.
Such fees are comtinuously appropriated to the
department to pay the cost of administering the
provisions of ORS 448.410 to 448.43C and
448,992, {1987 c.635 §6)

Nota: See note under 448,405,

448,430 Certification exception. The
. requirements of ORS 448.415 shall not apply to:

‘ "{1) Any sewage treatment works with an
. approved design flow of less than 75,000 gallons a
day, if the owner has contracted with a certified
operator to provide part-time supervision as the
commission by rule determines necessary; or

(2) A subsurface sewage disposal system as
defined in ORS 454.605. (1987 ¢.635 §7)

Notoer See note under 448.405.

{Potable Watér Treatment Plants)

© 448.450 Authority and duties of Health
Division. (1) The Health Division shall:

(a) Adopt rules necessary to carry out the
provisions of QRS 448.450 to 448.470, 448.992
and 448.994,

(b) Classify ail potable water treatment
plants and water distribution systems actually
used or intended for use by the public. In classify-
ing the potable water treatment plants and water
distribution systems, the division shall take into
consideration size and type, character of water to
be treated and other physical conditions affecting
the treatment plants and distribution systems
and the skill, knowledge and experience required
of an operator.

(c) Certify persons qualified to supervise the
. operation of a potable water or a water distribu-
N tmn system.

(dy Subject to the approval of the Joint Waya

.. and Means Committee of the Legislative Assem-

" bly. or the Emergency Board if the legislature is
.. not in session, establish a schedule of fees for
.. certification under paragraph (c) of this subsec-

PUBLIC HEALTH AND SAFETY

tion. The fees established under the schedule

. shall be sufficient to pay the cost of the division
" in carrying out the provisions of ORS 448.450 to

448.470, 448.992 and 448.994,

(2) The division may grant a variance from
the requirements of ORS 448.455 according to
criteria established by rule by the division.

{3) In adopting rules under this section, the
division shall consult with the Department of
Environmental Quality in order to coordinate
rules adopted under this section with rules
adopted by the Environmental Quality Commis-
sion under ORS 448,410, (1987 c.635 39}

Note: See note under 448.405.

448,455 Certification required for
onerators. Except as provided in ORS 448.470,
any potable water treatment plant or water dis-
tribution system whether publicly or privately
owned, used or intended for use by the public or
private persons must be supervised by an oper-
ator certified pursuant to ORS 448.450. The
operator's certification must correspond to the
classification of the water treatment plant or
distribution system supervised by the operator.

(2) Except as provxded in ORS 448470, a
person may not:

(a) Allow any potable water treatment plant
or water distribution system to be opsrated unless
the operator iz certified or the potable water
treatment plant or water distribution system is
supervised by an operator certified under the
provisions of ORS 448.450 to 448.470, 448.992
and 448,994,

{b) Perform the duties of an operator unless
the person is certified under the provisions of
ORS 448.450 to 448.470, 448.992 and 443.994,
(1987 c.635 §§10, 11]

MNote: Ses notes under 448,405 and 448.415.

448,460 Special certification provi-
sioms, On and after September 27, 1987, an
operator holding a current Oregon water treat-
ment, certification issued under a voluntary cer-
tification program shall be considered certified
under the program established under ORS
448,450 at the same classification and grade.
Certification of operators by any state that. as
determined by the division, accepts certifications
made under ORS 448.450 to 448,470, 448.992 and
448.994, shall be accorded reciprocal treatment
and shall be recognized as valid and sufficient
within the purview of ORS 448.450 to 448.470,
448.992 and 448.994, if in the judgment of the
Assistant Director for Health, the certification
requirements of such state are substantiaily
equivalent to the requirements of ORS 448.450 to
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448.470, 448.992 and -${48.994 or any rule adopted
under ORS 448.450 to 448.470, 448,992 and
448.994. (1987 c.6513 §12)

Note: See note under 448,405,

448,465 Deposit of fees. Any fees col-
lected pursuant to the schedule adopted under
ORS 448,450 shall be deposited in the General
Fund of the State Treasury to the credit of the
Health Division. Such fees are continuously
appropriated to the department to pay the cost of
administering the provisions of ORS 448.450 to
448.470, 448.992 and 448.994. (1987 ¢.635 §13]

Note: See note under 448,405,

448,470 Certification exception. The
requirements of ORS 448.455 shall not apply to a
water system that has less than 300 service con-
nections if the owner contracts with a certified
operator to provide part-time supervision as the
division by rule determines necessary. {1987 c.635
§14}

Note: See note under 448.405.

PENALTIES

448.280 Penalties for violation of
swimming faeility or water system
requirements. (1} Violation of ORS 448.005 to
448,090 by any person, firm or corporation,
whether acting as principal or agent, employer or
employe, is punishablé, upon conviction, by a fine
of not less than $25 nor more than $500 or by
imprisonment in the county jail not exceeding six

. months, or by both, Each day that the violation
continues is a separate offense.

(2) Violation of any of the following is
punishable as a Class A misdemeanor:

(2) Any rule of the Health Division adopted
pursuant to QRS 448.115 to 448,330.

(b) Any order issued by the Health Division
pursuant to ORS 448.175.

{c) ORS 448.265 or 448.315 (2)(a). [Amended by
1967 ¢.344 38: subsections {2) to (5) enacted as 1973 c.835
§177; 1975 ¢.254 §18: part renumberad subsection (5) of
468.990; 1983 ¢.271 §4] '

448.992 Sewage treatment works vio- :',;
lation pevalties. (1) Except as provided in °
subsection (2) of this section, any person who

knowingly and wilfully violates ORS 448.415 (2) * .
shall upon conviction be punished by a fine of not - .
more than $500 per day of violation or imprison- ©

ment for not more than six months, or both.

(2) Any person who knowingly makes any ' S

false statement, representation, or certification
in any application, record, report, plan or other

document filed or required to be maintained .
under ORS 448.410 to 448.430, or by any rule
adopted under ORS 448.410 to 448.430, shall - '
upon convictién, be punished by a fine of not .~ " 0!
more than 8500 or by imprisonment for not more -7+ 7. -

than six months, or both. [1987 ¢.635 §8]
Note: See notes under 448.405 and 448.415.

448.994 Potable water treatment plant . - o
viclation penalty. (1) Except as provided in .. "

subszection (2) of this section, any person who
knowingly and wilfully violates ORS 448.455 (2)
shall upon conviction be punished by a fine of not

more than $500 per day of violation or imprison- | ‘

ment for not more than six months, or both.

(2) Any person who knowingly makes-any -
false statement, representation, or certification
in any application, record, report, plan or other = 77
document filed or required to be maintained

under ORS 448.450 to 448.470 and 448.992, or by ..

any rule adopted under ORS 448.450 to 448.470 - - R
and 448.992, shall upon conviction, be punished . . = . ~:, -
by a fine of not more than $300 or by imprison- @ " ..

ment for not more than six months, or both. {1987
c.635 §15§
Note: See notes under 448.405 and 448.415.
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Preface

340-49-005 (1) The purpose of these rules is to help protect public health
and the water resources of Oregon through proper operation and
maintenance of sewage treatment works systems by establishing
requirements regarding certification of sewage treatment works
personnel. The principal objectives of the rules are to:

(a) Establish cyriteria for classifying sewage treatment works
systems;

{b) Define the requirements of sewage treatment works system owners
whose systems must be supervised by an operator who holds a walid
certificate at a grade level equal to or greater than sewage
treatment works classification.

{¢) Define the minimum qualifications for certifying persomnnel who
supervise the operation of sewage treatment works systems in
accordance with sewage treatment works classifications;

(d) Define the requirements and fees for persons who apply for
certification, and obtain certificates, including examination
requirements, renewal certificates and certification through
reciprocity.

{e) Establish criteria for variances from the rule requirements;

(f) Establish penalties for violations of these rules; and

(g) Assure a reservoir of qualified sewage treatment works operators
that are certified to operate and maintain sewage treatment works
systems in Oregon,

{(2) Certification, under these regulations, 1s available to all operators
who meet the minimum qualifications in a given clasgification and
grade. All operators are encouraged to apply for certification in the
highest classification and grade consistent with their qualifications.

Definitions

340-49-010 As used in these regulations unless otherwise required by
context:

(1} TApproved Dry Weather Flow" means the average dry weather design
capacity of the sewage treatment system as approved by the Department,
or the population equivalent design of the system.

(2} "Commission” means the Envirommental Quality Commission.

(3) "Continuing Education Unit (CEU)" means a nationally recognized unit of
measurement for assigning credits for education or training that
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provides the participant with advanced or post high school learning.
One GEU is equivalent to 10 contact hours of lecture and training in an
organized continuing education experience that is conducted, under
responsible sponsorship, capable direction and qualified instruction.
Forty-five CEU are equal to 1 year of post high school education (30
semester hours or 45 college quarter hours).

(4) "Contract Cperations" means the sewage works system owner has a
written contract with a sewage treatment systems operations company ot
individual for supervising the operation of the sewage works system in
accordance with these rules.

(5) '"Department means the Department of Envirommental Quality.

(6) "Director" means the Director of the Department of Environmental
Quality or any official designee of the Director.

(7) "Industrial Waste" means liquid wastes from an industrial or
commercial process discharged inte the sanitary sewer system for
conveyance and treatment.

(8) "NPDES" permit means a waste discharge permit issued in accordance
with requirements and procedures of the National Pollutant Discharge
elimination system autheorized by the Federal Act and OAR Chapter 340,
Division 45.

(9) "Oral Examination" means an examination administered by the Department
where the applicant verbally answers to written examination questions,

(10) "Population" means the design population of the sewage works system
represented as the number of people or the population equivalent the
system is designed to serve. Equivalent population ordinarily is
determined based on 70 gallons per person per day approved dry weather
design flow or Q.17 lbs BOD5 per person per day whichever is greater.

(11) "Provisional Certificate" means a temporary certificate issued by the
Department to a person meeting the requirements of OCAR 340-49-
030(1)(a)(A) and OAR 340-49-030(1l)(a)(B).

(12) "Post High School Education" means education acquired through programs
such as short schools, bonafide correspondence courses, trade schools,
community colleges, colleges, formalized workshops, seminars, etc. for
which continuing education credit or college credit is issued by the
training sponsor. One year of post high school education is equal to
30 colilege semester hours, 45 college quarter hours, or 45 CEUs.

(13) "Sewage" means the water-carried human or animal waste, from
residences, buildings, industrial establishments or other place,
together with such groundwater infiltration and surface water as may be
present. The admixture of domestic and industrial waste, or other
byproducts, such as sludge, shall also be considered sewage.
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(14)

(15)

(16)

(17)

(18)

(19)

Sewage treatment works, as defined in ORS 454.010, means any

structure, equipment or process treating and disposing of domestic
waste and sludge including industrial waste discharged to sewage
treatment works. Other common terms that means the same are wastewater
treatment systems, sewage works, and sewage works systems.

"Sewage Collection System" means the trunks, arterials, pumps, pump
stations, piping and other appurtenances necessary to collect domestic
and/or industrial liquid wastes from a community, individual,
corporation or entity, which produces sewage or other liquid waste
treatable in a community or private sewage treatment facility. Another
common term that means the same is wastewater collection system.

"Sewage Treatment System Operator" means any person engaged in the on-
site, day-to-day operation of a sewage treatment works system. It is
not intended that this title shall include city or county managers,
engineers, directors of publiec works or equivalent, whose duties do not
include the actual operation or on-site supervision of facilities
and/or sewage treatment works operator personnel, Other common terms
that mean the same are wastewalter treatment works operator and
wastewater collection system operator.

"Supervise" means responsible for the technical operation of a sewage
treatment works system performance which may affect the performance or
the quality of the effluent produced by such works.

Supervisor means the person vested with the authority for establishing
and executing the specific practice and procedures for operating the
sewage treatment works system in accordance with the policies of the
owner of the system and the permit requirements. The supervisor may be
employed part-time when acting as the supervising party in a
contractual agreement for sewage works systems with an approved dry
weather design flow of less than 75,000 gallons per day. The
supervisor 1s not required to be on site at all times. The supervisor
or part-time supervisor must be available to the system owner and to
any other operator.

"WPCF" permit means a Water Pollution Control Facilities permit to
construct and operate a disposal system with no discharge to navigable
waters. A WPCF permit is issued by the Department in accordance with
the procedures of OAR Chapter 340, Divislon 14, and Division 45.

General Requirements

340-49-015 (1) After July 1, 1989, each owner of a sewage treatment works

(2}

system with an approved dry weather design flow 75,000 gallons per day
or greater shall have their system supervised by one or more operators
who hold a valid certificate at a grade level equal to or greater than
the sewage works system classification.

After July 1, 1989, each owner of a sewage treatment works system with
an approved dry weather design flow lesgs than 75,000 gallons per day
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(3)

(4)

(5)

shall either have their system supervised by one or more operators who
hold a valid certificate at a grade level equal to or greater than the
sewage treatment works system classification or contract for part-time
supervision with an operator who holds a valid certificate at a grade
level equal to or greater than the sewage treatment works system
clagsification.

After July 1, 1989, any person employed to supervise the operation of a
sewage treatment works system shall be certified at a grade level equal
to or greater than the system classification that person supervises.

Owners of on-site sewage disposal systems permitted in accordance with
ORS 454.605 are exempt from these requirements.

By July 1, 1989, and in accordance with permit conditions thereafter,
each owner of a sewage treatment works shall file with the Department
the name of the operator designated the responsibility of supervising
the operation of their sewage treatment works system in accordance with
these rules. The sewage treatment works system owner may redesignate
or replace the designated operator with another properly certified
operator at any time and shall notify the Department in writing within
30 days of replacement or redesignation of the operator certified in
accordance with these rules.

Classification of Sewage Treatment Works Systems

340-49-020 (1) All sewage treatment works shall be eclassified by the

(2)

(3

Department as a sewage treatment system and sewage collection system,
as appropriate, in accordance with the fellowing classification system:

(a) SEWAGE TREATMENT SYSTEMS

Class I 1-30 total points,
Class II 31-55 total points.
Class 111 56-75 - total points.

Class IV 76 or more points.

(b) SEWAGE COLLECTION SYSTEMS

Class I 1,500 or less design population
Class II 1,501 to 15,000 design population
Class III 15,001 to 50,000 design population
Class IV 50,001 or more design population

Sewage treatment system classifications shall be derived by the total
points assigned based on criteria shown in Table 1, OAR 340-49-025,

If the complexity of a sewage treatment system is not reflected in
Table 1--Criteria for Classifying Sewage Treatment Systems (OAR 340-
49-025), the Director may establish a classification consistent with
the intent of the classification system, upon written notice to the
sewage treatment system owner,
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{4) If deemed appropriate by the Director, sewage collection systems may
be clasgified at a higher level based on the complexity of the system
and/or the number of pump stations.

(5) The Director will advise sewage treatment works system owners covered
by a WPCF or NPDES permit of the classification of their system(s).

{6) The Director may change the clasgification of a sewage treatment works
system upon written notice to the system owner and shall give the owner
a reasonable time to comply with the requirements of the new
clasgification.

(7) The sewage system owner may submit a written request to appeal the
classification of their system in accordance with O0AR 340-49-075,
variances.

Minimum Qualifications for Sewage Treatment Works Operator Certification,
New Certificates and Certificate Upgrades.

340-49-030 (1) Four classifications are established as follows: Sewage
Treatment System Operator, Grade Levels 1-4; and Provisional Sewage
Treatment System Operator; Sewage Collection System Operator, Grade
Levels 1-4, and Provisional Sewage Collection System Operator;
Combination Sewage Treatment and Collection Systems Operator, Grade
Level 1 and Sewage Treatment and Water Treatment Systems Operator Grade
Level 1,

{a) Sewage Treatment System Operator Levels.

(A) Provisional Sewage Treatment System Operator. Persons may
qualify for a Provisional Certificate to provide on-the-job
training and experience to meet the Sewage Treatment System
Operator Grade Level 1 qualifications if they have completed
high school or equivalency, are participating in or have
completed a Department approved training program and are
supervised by a certified sewage treatment system operator.
To retain the provisional certificate the person must
satisfactorily pass a Sewage Treatment System Operator Grade
Level 1 exam within 12 months.

(B) Grade Level 1 Sewage Treatment System Operator Certification
Qualifications. Persons may qualify for this classification
and grade level if they meet the following qualifications:

Education: Completion of high school or equivalency, and

Experience: Twelve (12) months experience at a Class I or
higher Sewage Treatment Plant, and

Exam: Satisfactorily pass Sewage Treatment Plant
Operator Grade Level 1 examn.
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(C)

(D)

(E)

Grade level 2 Sewage Treatment System Operator Certification
Qualifications. Persons may qualify for this classification
and grade level if they meet the following qualifications:

Education: Completion of high school or equivalency, and

Experience: Three (3) years at a Class I or higher Sewage
Treatment System, or

Two (2) years at a Class I or higher Sewage
Treatment System and one (1) yvear of post high
school education, and

Exam: Satisfactorily pass Sewage Treatment Operator
Grade Level 2 examination.

Grade Level 3 Sewage Treatment System Operator Certification
Qualifications. Persons may qualify for Operator Grade Level
3 Certification if they meet the following qualifications:

Education: Completion of high school or equivalency, and

Experience: Eight (8) years experience, of which half must
have been at a Class II or higher Sewage
Treatment System, or

Five (5) years experience, of which half must
have been at a Class II or higher Sewage
Treatment System, and one year of post high
school education, or

Four (4) years experience, of which half must
have bezen at a Class II or higher Sewage
Treatment System, and two years post high
school education, or

Three (3) years experience, of which half must
have been at a Class II or higher Sewage
Treatment System, and three years of post high
school education, and

Exam: Satisfactorily pass a Sewage Treatment
Operator Grade Level 3 examination.

Grade Level 4 Sewage Treatment System Operator Certification
Qualifications. Persons may gqualify for Operator Grade Level
4 Certification if they meet the following qualifications:

Education: Completion of high school or equivalency, and
a minimum of one year post high school

education and
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Experience: Ten (10) years experience, of which half must
have been at a Class IIT or higher Sewage
Treatment System, or

Six (6) wyears experience, of which half must
have been at a Class III or higher Sewage
Treatment System, and two years of post high
school education, or

Five (5) years experience, of which half must
have been at a Class III or higher Sewage
Treatment System, and three years of post high
gchool education, or

Four (4) years experience, of which half must
have been at a Class III or higher Sewage
Treatment System, and four years post high
school education, and

Exam: Satisfactorily pass a Sewage Treatment
Operator Grade Level 4 examination.

(b) Sewage Collection System Operator

(A)

(B)

©)

Provisional Sewage Collection System Operator. Persons may
qualify for a Provisional Certificate to obtain on-the-job
training and experience to meet the Sewage Collection System
Grade Level 1 qualifications, if they have completed high
school or equivalency, are participating in ox have completed
a Department approved training program and, are supervised by
a certified operator. To retain the provisional certificate
the person must satisfactorily pass a Sewage GCollection
System Operator Grade Level 1 exam within 12 months.

Grade Level 1 Sewage Collection System Operator Certification
Qualifications. Persons may qualify for this classification
and grade level if they meet the following gualifications:

Education: Completion of high school or equivalency, and

Experience: Twelve (12) months at a Class I or higher
Sewage Collection System, and

Exam; Satisfactorily pass a Sewage Collection System
Operator Grade Lewvel 1 examination.

Grade Level 2 Sewage Collection System Operator Certification
Qualifications. Persons may qualify for this classification
and grade level if they meet the following qualifications:



)

(E)

Education:

Experience:

Exam:

Completion of high school education or
equivalency, and

Three (3) years at a Class I or higher Sewage
Collection System, or

Fwo (2) years at a Class I or higher Sewage
Collection System, and one year of post high
school education, and

Satisfactorily pass a Sewage Collection
System Operator Grade Level 2 exam,

Grade level 3 Sewage Collection System Operator Certification

Qualifications.

Persons may qualify for this classification

and grade level if they meet the following gualifications:

Education:

Experience:

Exam:

Completion of high school education or
equivalency, and

Eight years experience, of which half must
have been, at a Class II or higher Sewage
Collection System, or

Five (5) years experience, of which half must
have been at a Class II or higher Sewage
Collection System, and one year of post high
gchool education, or

Four (4) years experience, of which half must
have been at a Class II or higher Sewage
Collection System, and two years post high
school education, or

Three (3) years experience, of which half must
have been at a Class II or higher Sewage
Coliection System, and three years of pest
high school education, and

Satisfactorily pass a Sewage Collection System
Grade Operator Level 3 examination,

Grade Level 4 Sewage Collection System Operator Certification

Qualifications.

Persons may qualify for this classification

and grade level, if they meet the following qualifications:

Education:

Experience:

Completion of high school or equivalency, and
Ten (10) years experience, of which half must

have been at a Class III or higher Sewage
Collection System, or
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(2)

Eight (8) years experience, of which half must
have been at a Class III or higher Sewage
Collection System, and one year of post high
school education, or

3ix (6) years experience, of which half must
have been at a Class III or higher Sewage
Collection System, and two years of post high
school education, or

Five (5) years experience, of which half must
have been at a Class III or higher Sewage
Collection System, and three years of post
high school education, or

Four (4) years experience, of which half must
have been at a Class III or higher Sewage
Collection System, and four years post high
achool education, and

Exam: Satisfactorily pass & Sewage Collection System
Operator Grade Level 4 examination.

(¢) Sewage Treatment System and Water System Grade Level 1 Combination
Certificate. Persons may qualify at renewal for this
certification classification provided they meet the minimum
gqualifications set forth in 0AR 340-49-030(1)(a)(A) and OAR 333-
61-260 for Sewage Treatment System and Water Treatment System
Operator Grade Level 1.

{d) Sewage Treatment System and Sewage Collection System Grade Level 1
Combination Certificate. Persons may qualify at renewal for this
certification classification provided they meet the minimum
qualifications set forth in 0AR 340-49-030(1)(a)(B) and
030(1)(b)(B) for Sewage Treatment System and Sewage Collection
System Operator Grade Level 1.

The Department shall give credit to meet experience gualifications set
forth in OAR 340-49-030(1)(a) through 030(21)(c) for related
experience up to 50 percent, but not to exceed 6 months of experience
in the following areas:

Sewage treatment systems operations

Sewage collection systems operations and maintenance
Water treatment system operations

Water distribution system operations

Water treatment laboratory

Sewage treatment laboratory

Sewage treatment systems maintenance

Industrial waste treatment operations and maintenance.



(3)

(4)

{5)

Education credit can be gained in programg such as short schools,
bonafide correspondence courses, trades schools, community colleges,
formalized workshops, seminars, and other training for which CEU is
given by the training sponsor.

The Department shall consider the relevance of the subject matter
covered at seminars, workshops, conferences, and other training
sessions when evaluating the education qualifications of an applicant
for certification.

The applicant for certification has the responsibility'for providing
experience and education records to the Department for screening and
evaluating the applicant’'s qualifications.

Certification of Sewage Treatment Works Operators

340-49-035 (1) The Director shall issue certificates to persons holding a

(2)

(3)

current voluntary Oregon sewage treatment operator or collection system
certificate provided the certificate was issued or renewed before May
1, 1989. These certificates shall be issued for the same
classification and grade as the certificate issued under the voluntary
program and shall be valid until June 30, 1989.

The Director shall issue certificates to persons meeting the education
and experience qualifications set forth in QAR 340-49-030, and who
satisfactorily pass the exam for the classification and grade level
sought., Upon filing of these rules and until May 1, 1989 certificates
issued shall be valid until June 30, 1989. Thereafter, issued
certificates shall be wvalid for the term of the certificate.

Each certificate issued shall desipgnate the classification and grade.

Certificate and Renewal

340-49-040 (1) Upon filing of these rules, and until May 1, 1989, renewal

(2)

(3)

(4)

certificates shall be valid until June 30, 1989,

Beginning July 1, 1989 and thereafter, a certificate may be renewed for
a two year term to those who submit a complete renewal application and
payment of the fee required by 0AR 340-49-065.

The Department will send each certificate holder a renewal notice at
least 60 days before the certificate lapses. Notice will be mailed to
the last address of record. Fallure to receive notice does not relieve
the holder of responsibility to renew the certificate.

For a certificate or renewal issued after May 1, 1989, the next and
subgsequent renewal of a certificate shall be based on demonstration of
continued professional growth in the field. An operator shall submit
satisfactory evidence of completion of approved training of a minimum
of two (2) CEUs as a condition for renewal of the certificate. An
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operator holding more than one certificate issued under these rules,
need only complete the training required to satisfy renewal
requirements for one of these certificates.

Reinstatement of Lapsed Certificates

340-49-045 (1) An operator who seeks renewal of a lapsed certificate may
submit an application for renewal within 180 days after the certificate
lapses. Upon receipt of application, including proof of compliance
with OAR 340-49-040(4), and payment of the fee required by OAR 340-49-
065, the Director will renew the certificate.

(2) The Department, at its discretion, may require re-examination of an
operator whose renewal application is received more than 180 days after
the certificate lapses.

Certificate and Reciprocity

OAR 340-49-050 (1) The Director may accord a person with a valid
certificate in another state or province reciprocal treatment and issue
a certificate without examination when, in the judgement of the
Director, the certification requirements in the other state or province
are substantially equivalent to the requirements set forth in these
rules.

(2) When such reciproeity is granted, the person shall be subject to the
same requirements of renewal as any other person initially certified by
these rules.

Examinations

340-49-055 (1) Persons applying for a new certification or to be certified
at a higher grade level must be examined, file a completed application
and payment of the fee required by OAR 340-49-065 at least 30 days
before the date set for an examination, and meet the education and
experience qualifications for the classification and grade level
sought,

(2) The Department will notify the applicant of eligibility for an
examination. '

(3) Persons accepted for examination shall be examined at the next
scheduled examination date, unless the Department at its discretion,
chooses to administer an exam at times in addition to the scheduled
exams.

(4) A minimum score of 70 percent correct answers is required to
satisfactorily pass an examination.

(53) Any person who fails an examination may repeat such examination at a
later date upon submittal of a complete application and fee.
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(6)

(7)

(8)

(92

Examination shall consist of material in content and level appropriate
to each classification and grade level.

Examinations shall be administered by the Department or its designee,
at places and times scheduled by the Department, with 60 days public
notice of the schedule. A minimum of two examinations shall be
scheduled per calendar year.

The Department, at its discretion, may administer written or oral
examinations at times other than those scheduled.

All examinations will be graded by the Department, or its designee, and
the applicant shall be notified of grade attained and pass or fail.
Examinations will not be returned to the applicant.

Certification Fees

340-49-060 (1) All persons applying for certification shall be subject to

(2)

(3)

the fee schedule contained in OAR 340-49-065 (Table 2).

Upon the Department receipt of an application and fee, the fee shall be
non-refundable, unless no action has been taken on the application, the
Department determines that no fee 1s required, or that the Department
determines the wrong application has been filed.

All fees shall be made payable to the Department of Environmental
Qualicty.

Contracts for Part-Time Supervision

340-49-G70 (1) When an owner enters into a contract for part-time

(2)

(3)

supervigsion with a certified operator to comply with OAR 340-48-015
(2), the contract shall include the following:

(a) The parties involved, including names, addresses and phone number
of each, and certification class and grade of the operator(s).

(b) The specific starting date and expiration date of the contract.

(c) The minimum number of visits to be made to the sewage treatment
works system(s) by the contract supervisor,

(d) The duties and responsibilities of each party inveolwved.
The contract for supervision shall be sufficient such that the
contracted certified operator shall be available on 24-hour call and

able to respond on-site upon request.

The Director may require changes to the contract if the sewage
treatment system 1ls in violation with the limitations of the permit.



(4)

The owner of the sewage treatment works systems shall maintain the
contract on file for Department review.

Variances

340-49-075 The Director may grant variances from these rules when it is

demonstrated to the satisfaction of the Department that strict
compliance with the rule would be highly burdensome or impractical due
to special conditions or causes; and when the public or private
interest in the granting of the variance is found by the Department to
clearly outweigh the interest of the application of uniform rules.

Refusal and Revocation of Certificate and Appeal Process.

340-49-080 (1) The Director may refuse to issue or revoke the certificate of

(2)

(3)

any person in accordance with the procedures set forth in OAR 340-11-
097 et seq. Grounds for revocation of a certificate shall be:

{(a) Obtaining a certificate by fraud, deceit, or misrepresentation,
or

(b) Proven gross negligence, incompetence ot misconduct in
performance of duties as an operator, or

(¢) VFailure of the operator to comply with the lawful orders, rules
or regulations of the Department, or

(d) False or fraudulent report or record by the operator regarding the
operation or supervision of the treatment system,

If the Director believes that good cause exigts to suspend or revoke a
person's certificate, the Director shall give notice to the person of
opportunity for hearing in accordance with 340-11-100.

The Director, after a period of twenty-four (24) months, may reinstate
any person whose certificate has been revoked upon presentation of
evidence satisfactory to the Director, which warrants such
reinstatement. The Director may require re-examination as a condition
of the certificate reinstatement.

Advisory Committee

340-49-085 (1) By October 31, 1988, the Department shall establish an

Advisory Committee to:
(a) Assist in developing examinations.
(b) Evaluate the effectiveness of the program,

(c) Recommend needs of the program.
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(2) Advisory Committee meetings shall be scheduled at least twice a year.

(3) The composition of the Committee shall include, at a minimum,

representatives of operators, system owners, and the educational
community.
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(L

(2)

(3

TABLE 1

OAR 340-49-025

Criteria for Classifying Sewage Treatment Systems

besipgn Population or
Population Equivalent

Less than 750

751 to 2000

2001 to 5000

5001 to 10,000
Greater than 10,000

Approved Drv Weather Design Flow (MGD)

less than 0.075

Greater than 0.075 to 0.1 MGD
Greater than ¢.1 to 0.5 MGD
Greater than 0.5 to 1.0 MGD
Greater than 1.0 MCGD

Unit Processes

Pre-Treatment

Comminution

Grit Removal, Gravity
Grit Removal, Mechanical
Sereen{s), Mechanical
Influent Pump Station
Flow Equalization Unit

Primarv Treatment

Community Septic Tank(s)
Clarifier(s)

Flotation Clarifier(s)
Chemical Addition System
Imhoff Tank

Secondary Treatment

Low Rate Trickling Filter(s)
High Rate Trickling Filter(s)

Trickling Filter - Solids Contact System
Single mode activated sludge less
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than 0.1 MGD

Two or more modes activated sludge
less than 0.1 MGD

Single mode activated sludge greater
than 0.1 MGD

Two or more modes activated sludge
greater than 0.1 MGD

Pure oxygen activated sludge

Activated Bio Filter Tower less than
0.1 MGD

Activated Blo Filter Tower greater
than G.1 MGD

Rotating Biological Contact
1 to 4 sghafts

Rotating Biological Contact,
5 or more shafts

Stabilization Lagoons,
1 to 3 cells without aeration
Stabilization Lagoons,

2 or more cells with primary aeration

Stabilization Lagoons,
2 or more with full aeration

Recirculating gravel filter
Chemical Precipitation unit(s)
Gravity Filtration Unit(s)
Pressure Filtration Unit(s)

Nitrogen Removal,

Mechanical or chemical system
Nitrogen Removal,
Biological/anoxic system
Phosphorus Removal units
Effluent Microscreen(s)
Chemical Flocculation units

Anaerobic Primary Sludge Digester(s)
without Mixing and Heating

Anaerobic Primary Sludge Digester(s)
with Mixing and Heating

Anaerobic Primary and Secondary
Sludge Digesters

Sludge Digester Gas reuse

Anaerobic Sludge Digester(s)

Sludge Storage Lagoon(s)

Sludge Lagoon(s) with aeration
Sludge Prying Bed(s)

Sludge Alr or Gravity Thickening
Sludge Composting, in Vessel

Sludge Belt(s) or Vacuum Press(es)
Sludge Centrifuge(s)
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Sludge Incineration 12 points
Sludge Chemical Addition Unit(s) 2 points
Non-Beneficial Sludge Disposal 1 point
Beneficial Sludge Utilization 3 points
Liquid chlorine disinfection 2 points
Gas chlorine disinfection 5 points
Dechlorination system 4 points
Other disinfection systems 5 points
including ultraviolet and ozonation
(4) Effluent Permit Requirements
Minimum of secondary effluent 2 points
limitations for BOD and Total
Suspended solids
Minimum of 20 mg/1 BOD and Total 3 points
Suspended Solids
Minimum of 10 mg/1 BOD and Total 4 points
Suspended Solids
Minimum of 5 mg/%F BCD and Total 5 points

Suspended Solids
Effivent limitations for effluent oxygen 1  point

(5) Raw Waste Variation. Points in this category will be awarded only when
conditions are extreme, to the extent that operation and handling
procedure changes are needed to adequately treat the waste due to
variation of raw waste.

Conveyance and Treatment of Industrial 4  points
wastes covered by the national
pretreatment program

(6) Sampling and Laboratory Testing

Samples for BOD, Total Suspended Solids 2 points
performed by outside laboratory.

BOD, Total Suspended Solids performed 4 points
at treatment plant.

Fecal Coliform analysis performed by 1 points
outside laboratory.

Fecal Coliform analysis performed at 2  points
treatment plant.

Nutrient, Heavy Metals, or Organics by 3 points
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outside laboratory.

Nutrients, Heavy Metals and/or Organics 5 points
performed at treatment plants.
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TABLE 2
CAR 340-49-065

Fee Schedule for Sewage Treatment Works Systems Operator Certification.

Application Type Proposed Fee
New Certification $ 50.00

Includes examination
Renewal Certification § 40.00

Certification to a higher grade $ 35.00
Includes examination

Certification through Reciprocity $ 55.00

Reinstatement of Lapsed Certificate $ 50.00

Persons applying for a Sewage Treatment and Water System Operator Grade
Level 1 Combination Renewal Certificate (OAR 340-49-030(1)(c)) must only
submit a single renewal fee.

Persons applying for a Sewage Treatment and Collection System Operator Grade
Level 1 Combination Renewal Certificate (0AR 340-49-030(1)(d)) must only

submit a single renewal fee,

Fees are non-refundable upon making application, except as provided in OAR
340-49-060(2).
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ATTACHMENT C

SEWAGE TREATMENT WORKS OPERATOR CERTIFICATION ADVISORY COMMITTEE
RECOMMENDATIONS FOR PROPOSED DRAFT RULES.

An Advisory Committee for water and sewage treatment works systems operator
certification wag formed by the Department of Envirommental Quality Director
and the Health Division Administrator to assist the agencies in developing
rules for a program to certify water distribution and treatment operators
and sewage treatment works systems operators. The Joint Committee first met
on November 24, 1987 and formed two subcommittees to address the development
of rules.

The Sewage Works Operator Certification Advisory Subcommittee members are:

1. Ms. Chris Mack, Chairperson, representing sewage works personnel nd
systems in Northwest Oregon,

2. Wayne McGehee, representing sewage treatment works personnel and
systems in Mid and North Coast Oregon,

3. Bob Clausen, Oregon Community Colleges, representing the educational
community.

4, Jean Chamberlain, Oregon Nurses Association, private citizen.

5. Don Caldwell, representing sewage treatment works operators and systems

in Eastern Oregon.

6. Woodie Muirhead, representing sewage treatment works personnel and
systems In Central and Southern Oregon.

7. Thom Day, representing Contract Operations.

8. Phil Fell, League of Oregon Cities, representing small communities
statewide.

9. Mike Wolski, representing sewage collection system operators.

The Committee has met eight times since November 24, 1987. They solicited
and received written and oral comments on issues and concerns of operators
and small communities, invited and scheduled representatives of the PNPCA
Oregon Region Sewage Works Operator Sections to submit comments from the
areas In the state they represent, and reviewed rules from various
certification programs of other states.
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The agendas for the Advisory Committee meetings covered the issues of
concerned individuals, the statutory requirements for rules to establish
sewage works treatment system classification criteria, qualifications for
certifying operators, and requirements of system owners. They were asked by
the DEQ Director, Fred Hansen, to make suggestions on DEQ program
requirements that are workable, equitable, address the requirements of the
statute and are not burdensome to implement or costly to individuals and
communities recommendations to the Department for rule development,

RECOMMENDATIONS FOR DRAFT RULES

The following summarizes the recommendations of the Advisory Committee for
draft rules for public hearing and further comment:

Classification of Sewage Treatment Works

1. Use the four classifications of sewage treatment and sewage collection
systems of the present voluntary operators certification program
modified to reflect the following:

a. Create seven criteria for classifying sewage treatment systems as
follows: population or population equivalent, raw waste varlation
and unit processes, design flow, permit effluent limitations and
sampling and laboratory testing.

b. Modify the points for elements within each of these criteria to
eliminate duplication.

c, Establish four classes of sewage collection systems based on
approved dry weather design flow and complexity such as the number
and type of pump stations,

d. Add language to enable the Director to change the classification
of a system with proper notice to the sewage treatment works
system owner.

Qualifications for Persormnel to be Certified

1. Use the education and experience criteria of the present voluntary
operators certification program, but change the requirements for
education and experience in each grade level to reflect the
qualifications they recommended area appropriate to supervise the four
levels of systemsg. Have the certification grade level correspond to
the classification level of the sewage treatment system.

2. Eliminate the "Direct Responsible Charge" requirements as an element of
the experience requirements for Grade Levels 3 and 4.

3. Delete the condition of sequential certification to upgrade
certification,
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4, Add a provisional certification enabling entry level personnel to be
certified without the required 12 months experience required of Grade
Level 1. Add a combination water/sewage and a combination
sewage/collection certification for Grade Level 1 to enable payment of
a gsingle fee upon renewal.

Who must be Certified?

This topic generated a lot of dlscussion. Some of the Committee members
recommended that rules:

1. Require all operators be certified, or alternatively,

Require supervisors, shift supervisors and lead workers be
certified so that sewage works systems are always being operated
under the supervision of a certified operator, or

Require certified operator or part-time supervisor who is
certified at the grade level corresponding to the system
classification,

2. Allow additional time after September 1988 for sewage system personnel
and owners to comply with these rules.

3. Request the Department seek council and review on who must be
certified in accordance with ORS 448,

Fee Schedule

1. Use the fee schedule of the DEQ sewage treatment works temporary rules
for new certification, renewals, examination, reciprocity and
reinstatement lapses, but change the term of the certificates and
renewals to two years.

2. Coordinate with the Health Division to provide for a combined
water/sewage certification renewal for Grade Level 1 operators.

3. Provide for a combined sewage treatment/sewage collection certification
renewal for Grade Level 1 Operators.

Renewal Certification Training Requirements

1. Require two CEUs within the two year renewal peried for each level of
certification,
2. Recommend the Department establish a list of approved training that

qualifies for CEU credit and is available around the state.
Examination

Provide scheduled examinations at least two times a year around the state,
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Reciprocity

Provide rules to allow reciprocity for qualified personnel certified in
other state programs, voluntary and mandatory, provided these programs'’
requirements meet or exceed the requirements of the Oregon program.
Contract Operations

Allow the Department to establish the criteria for contract operations, but
recommend that the contract operations persomnnel are responsible to and
report to the sewage systems owners and not the Department.

Variances and Penalties

Provide rules for variances from rules, and penalties, including revocation
of certificates, for violation of the rules.

Advisory Committee
Establish an advisory committee to assist the Department in prepsaring

examinations, evaluating the needs of the certification program, and keeping
the Department informed on any issues concerning the certification program.

WJ390
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ATTACEMENT D

A Fee Comparison of The Pre-January 1988 Oregon Wastewater System
Operators’ Voluntary Certification Program and the Proposed Fee for the
Sewage Treatment Works Operator Certification Program Administered by
Department of Enviromnmental Quality.

Comparison of Total Fees for Certification
for a Two Year Certification Term

Fees and Certification

Application Type Pre-Jan. 22, 1988 Term Proposed to be
Voluntary Effective After
Program May 1, 1989
New Certification
$25.00 $50.00
515.00 (Renewal) None (2nd yr of term)
TOTAL $40.,00 550.00
Renewal of Certification
§15.00 $40.00
$15.00 (Renewal) None (2nd yr of term)
TOTAL $30.00 $40.00
Examination to upgrade
Certification $25.00 $35.00
Reciprocity
(Certification) $35.00 $55.00
$15.00 (Renewal) None (2nd yr of term)
TOTAL $50,00 $55.00
Reinstatement of
Lapsed Certificate
545.00 $50.00
$15.00 (Renewal)} None (2nd yr of term)
TOTAL 560.00 $50.00

All cexrtificate and renewals issued between £iling of these rules and before
May 1, 1989 would be subject to the proposed fee and the certificate/renewal
would be valid until July 1, 1989,

Certificates and renewals issued after May 1, 1989 would remain current for
a two year term.
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ATTACHMENT E

r

Oregon Department of Environmental Quality

A CHANCE TO COMMENT ON...

Proposed Rules for Certifying Sewage Treatment Works Operators

)

v,

\.
Notice Issued:
Hearing Dates: May 26 & 31, 1988
June 1 & 2, 1988
Comments Due: June 15, 1988
WHO IS All Domestic Sewage Treatment and Collection Systems permitted under
AFFECTED: Naticnal Pollutant Discharge Elimination System (NPDES) permits and
Water Pollution Control Facilities (WPCF) permits and the operating
personnel supervising these facilities,
WHAT IS Administrative rules for: 1) classifying both sewage treatment and
PROPOSED: sewage collection systems, 2) specifying the qualifications of persons

WHAT ARE THE
HIGHLIGHTS :

811 S.W. 6th Avenue
Portland, OR 97204

+1/1/86

to operate and supervise these systems, and 3) dates by which all
sewage works systems must be supervised by an operator certified at a
classification and grade appropriate for the size, type and complexity
of the gsystem.

ORS 448 requires that sewage treatment works in Oregon be supervised
by a certified operator. The rules set criteria for classifying
systems according to the size, difficulty of operations and other
factors. The operator supervising a system must hold a certificate
equal to the classification level of the system. The rules set the
operator qualifications for each level of certification. The
gqualifications are a combination of experience and education and
passing of a written examination. The rules also enable the Director
of the Department of Environmental Quality to issue certificates,
without examination, to those who hold a valid certificate issued or
renewed before May 1, 1989. System owners must have their system
supervised by a certified operator by July 1, 1989. Owners of systems
less than 75,000 gallons per day may contract with a properly certified
operator for part-time supervision.

FOR FURTHER INFORMATION:

Contact the person or division identified in the public notice by calling 228-5696 in the Portland area. To avoid long
distance charges from other parts of the state, call 1-800-452-4011.



WHAT ARE THE
FISCAL AND
ECONOMIC
IMPACTS:

LAND USE
CONSISTENGY:

HOW TO COMMENT:

The proposed rules are consistent with ORS 448, requiring that the
Enviromrmental Quality Commission (EQC) adopt rules to certify operators
of sewage systems. The program is to be fee supported. The fees for
certification are not required to be pald by sewage system owners,
although some communities do pay the fees for certifying operators. To
minimize costs, the Department iz proposing a two year certification
term beginning July 1, 1989. The fees range from $30 to $55, depending
upon the type of application needed for certification. A combination
certificate at renewal for Grade Level 1 Water System and Sewage .
Treatment Operators and Grade Level 1 Sewage Treatment and Collection
System Operators would be available to reduce the expenses of renewing
separate certificates. The program may necessitate some operators
receive more training depending on what they currently receive,

Currently training for continuing education unit credit is offered at
several annual community college and operator sponsored workshops and
by private contractors at costs ranging from $30 per session to about
$200 per session. The Department has initiated a statewide evaluation
to identify those parties who can bring needed training to communities
to reduce costs of travel involved with most training currently
available,

The Department has proposed that facility owners and personnel be
allowed until July 1, 1989 to comply with the requirements of ORS 448.
This will afford ample opportunity for their operators to become
certified.

These proposed rules do not affect land use as defined in the
Department's coordination program approved by the Land Conservation
and Development Commission,

Copies of the complete proposed rule package may be obtained from the
the Water Quality Division in Portland (811 S.W. Sixth Avenue) or the
Regional office nearest you, after May 6, 1988. For further
information, contact Shirley Kengla at (503) 229-5766.

Public hearings will be held before a hearings officer, as follows:
1. Thursday, May 26, 1988

Department of Environment Quality

Fourth Floor Conference Room

811 S.W. Sixth Avenue

Portland, Oregon
9:00 a.m. to 12:00 noon
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2. Tuesday, May 31, 1988

Linn County Armory

Corner of Fourth and Lyons
George Miller Room B 2
Albany, Oregon

6:00 p.m. to 9:00 p.m.

3. Wednesday, June 1, 1988

Neighborhood Facility Building
Lounge Room

250 Hull Street

Coos Bay, Oregon

2:30 a.m. to 12:00 noon

4. Wednesday, June 1, 1988

Medford City Hall
Council Chambers

81% W. 8th & Oak
Medford, Oregon

6:00 p.m. to 9:00 p.m,.

5. Thursday, June 2, 1988

State of Oregon Office Bldg.
2150 N.E. Studio Road

Bend, Oregon

9:00 a.m. to 12:00 p.m.

6. Thursday, June 2, 1988

LaGrande City Hall
Council Chambers

1060 Adams Avenue
LaGrande, Oregon

6:00 p.m. to 8:00 p.m.

Oral and written comments will be accepted at the public hearings.
Written comments may be sent to the Department of Envirormental
Quality, Water Quality Division, 811 S.W. Sixth Avenue, Portland,
Oregon 97204, but must be received by no later than June 15, 1988,
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WHAT IS THE After public hearings, the Envirommental Quality Commission may adopt

NEXT STEP: rule amendments identical to the proposed amendments, adopt modified
rule amendments on the same subject matter, or deciine to act. The
Commission’s deliberation should come in July as part of the agenda of
a regularly scheduled Commission meeting.
WJ403
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ATTACHMENT F

Agenda Item No. E, April 29, 1988 EQC Meeting

STATEMENT OF NEED FOR RULEMAKING

Pursuant to ORS 183.335 (1) to (4), this statement provides information on
the Environmental Quality Commission’s intended action to adopt rules.

(1)

(2)

(3)

(4)

Legal Authority

Oregon Administrative Rules contain the authority for the Commission to
adopt rules under OAR 340-11-052 pursuant to ORS 183.355 (1) to (4).
ORS 448 requires the Commission to adopt rules for certifying sewage
works operators and establishing fees to recover expenses assoclated
with developing and implementing a certification program.

Need for the Rule

The 1987 Oregon Legislature enacted ORS 448 concerning certification
for water and sewage treatment works system operators. The statute
requires that the Environmental Quality Commission (EQC) set criteria
to classify sewage treatment works systems, fees subject to the review
of the Emergency. Board, and adopt rules for certifying sewage treatment
works operators by September 1988. The Department of Environmental
Quality developed proposed rules with public participation and
involvement of an Advisory Committee, as directed by the Legislature.

Principal Documents Relied Upon in this Rulemaking

The Principal Documents, reports or studies prepared by or relied upon
by the Department are:

(a) ORS 448,405 et seq

(b)Y ORS 183.335 (1) to (&)

Land Use Consistency

This proposed rule does not affect land use as defined in the

Department’s coordination program approved by the Land Conservation and
Development Commission,



Page 2

{5) Fiscal and Economic Impact

The proposed rules require the certification program be administered
by the Department and be fee supported.

The rules have been developed to minimize financial impact on sewage
treatment works owners and those operators who supervise these systems.
These include:

1.

MMH:kjc
229-5370
WJ241
4L/6/88

Provisions to renew certificates for joint/combined water system
and sewage treatment system operators certified at Grade Level 1

"with a single renewal fee,

Provisions to renew certificates for joint/combined sewage
treatment and sewage collection system operaters certified at
Grade Level 1 with a single renewal fee.

Rules which specify that after May 1, 1989 certificate and
renewals will be issued for a two year term at the same fee
schedule that was first proposed as an annual fee,

Provisions that allow owners of sewage works treatment system
having a design flow less than 75,000 gallons per day to contract
with a certified operator for part-time supervision of their
system,.

Rules which specify an effective date of July 1, 1989 by which

sewage treatment systems owners must have a certified operator to
allow sufficient time for owners to comply.
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Environmental Quality Commission

N on 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Envirommental Quality Commission
From: Director
Subject: Agenda Item ¥, April 29, 1988 , EQC Meeting

Request for Authorization to Hold a Publiic Hearing on the
FY89 Construction Grants Priority Iist and Management System

Background

The federal Clean Water Act requires each state to annually develop a
management system and priority list for dispersing federal sewerage works
construction grant funds. The procedure for establishing the list and
system have been adopted by the Environmental Quality Commission as
administrative rule (QAR Chapter 340, Division 53).

To disperse grant funds for FY89 the priority list and management system
must be submitted to EPA Region 10 by Aug 31, 1988 and be approved by EPA
prior to the start of the fiscal year (Oct. 1, 1988). To meet the above
deadline the following schedule is proposed to comply with applicable
federal rules and be consistent with the current agreement between DEQ and

EPA,

May 15, 1988 -- Issue Notice of Public Hearing on prierity list.
(Federal rules require notice 45 days prior to
hearing.)

May 16, 1988 -- Distribute EQC staff report and draft FY89 draft

priority list. (Federal rules require distribution
of materials 30 days before hearing.)

June 29, 1988 -- Hold public hearing,

July 1, 1988 --  Close hearing record,

August 19, 1988 -- EQC adoption of priority list. Submit adopted list
to EPA for review by Aug. 31, 1988 and approval by
Oct. 1, 1988.

The purpose of this agenda item is to request authorization to hold a public
hearing on the construction grants FY89 priority list and proposed
amendments to the administrative rules., The amendments would broaden
eligibility for major sewer replacement and rehabilitation and remove from
consideration funding for elimination of combined sewer overflows,

DEQ-46



Agenda Item F
April 29, 1988

Proposed Priority List

A.

Construction Grants Program Termination

The reauthorization of the Clean Water Act in 1987 phases out the
construction grant program and establishes a State Revolving Fund
(SRF). Federal funds will be used for capitalization of the SRF as
follows: 1) In FY88 the state has the option of using up te /5 percent
of allotted funds for capitalizing a SRF. 2) In FY8% and FY90 the
state must use 50 percent of the allotted funds for capitalizing a SRF
and can use a 100 percent of the funds for capitalization. 3} During
the FY91-94 years all funds must be used to capitalize a SRF.

As funds for comstruction grants decrease the Department must phase out
the grant program; therefore, the Department proposes that the FY89
priority list be the final list for obtaining construction grant
funding. The Department’s Intent is to make grants available to those
projects with either a Letter Class A, B, or C ranking. These

projects have demonstrated water quality problems and are considered
essential for the improvement of water quality in the state.

A letter has been sent to all communities on March 10, 1988 outliining
the proposed changes taking place in the constructien grants program,
The letter requested that communities submit water quality problem
documentation by April 15, 1988 to have their projects considered for
ranking on the draft FY89 prierity list. The Department will evaluate
the documentation and use it to help rank projects for the draft FY89
priority list,

The public will be invited to comment and present testimony on the
draft list and rule amendments at the proposed public hearing on June
16, 1988. All testimony from the public hearing will be evaluated and
the Draft FY89 priority list may be adjusted and reranked. The
proposed final construction grants priority list and rule amendments
and associated public testimony will be presented to the commission for
adoption at the August 1%, 1989 meeting.

funding

Oregon has § 30.0 million available for grants in FY88 and a potential
§ 27.4 million for FY89, After the Commission has approved the FY89
priority list, the Department will offer needed construction grant
funds to communities in priority list order through Letter Class ¢
projects. For a community to actually receive a grant all federal
construction grant requirements must be completed by July 1, 1989. The
July 1lst deadline will allow the Department and EPA sufficient time to
process applications and award grants prior to the end of the 1989
Federal Fiscal Year (September 30, 1989).

Draft Priority List

The draft FY89 Construction Grants Priority List is enclosed as
Attachment D. The letter class and priority points received by each
project are summarized in Attachment K.
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Attachment F shows the project additions and deletions occurring for
FY89.

The Commission should be aware that documentation on water quality
problems associated with sewage treatment conveyance and disposal are
continuing to be received from communities, individuals and staff
members. The Department's intention is to evaluate for inclusion on
the FY 89 1list, all information and documentation received prior to the
close of the hearing record on July 1, 1988, Therefore, the final FY
8% priority list, to be submitted for adoption at the August 19, 1988
EQC meeting, could differ from the enclosed draft FY 89 list,

Rule Amendments to the Discretionary Authority

A Sewer Replacement and Rehabilitation

OAR 340-53-027 allows the Department discretionary authority to use up
to 20 percent of the annual allotment for replacement or rehabilitation
of major sewers and elimination of combined sewer overflows. This

rule restricts funding to projects for which planning was

substantially complete by December 29, 1981 or under a Commission order
by December 31, 1986 to meet national municipal policy requirements.

The Department is requesting broadened eligibility for major sewer
replacement and rehabilitation. The following rule amendments are
proposed to broaden the use of discretionary authority:

The Director may at the Director’s discretion utilize up to twenty
(20) percent of the annual allotment for replacement or major
rehabilitation of existing sewer systems [or elimination of
combined sewer overflows] provided:

(1) The project is on the fundable portion of the state’s current
year priority list; and

{2} The project meets the enforceable requirements of the Clean
Water Act; and

(3) [Planning for the proposed project was complete or
substantially complete on December 29, 1981l; or the project
is necessary for a community that is under Commission Order
as of December 31, 1986 to achieve compliance with the
requirements of the national municipal policy.]

The preoject’s facilities plan must show major sewer
replacement or rehabilitation will reduce Infiltration and
Inflow (I/I) and minimize or elimipate surface or underground
water pollution., In addition, the proiect must be more cost
effective than other alternatives for golving the identified
water quality problems,
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The above rule modification would allow several projects on the FY88
priority list to qualify for grant funds. These communities have
severe water quality problems resulting from deteriorating sewers. For
these communities to correct their water quality problems major sewer
replacement or rehabilitation is essential.

The removal of the wording [or elimination of combined sewer overflows]
is required to continue the Departments intention to exclude from
funding consideration the elimination of combined sewer overflows
{C50), These projects are extremely costly for the associated
improvements they bring in water gquality and are not generally cost
effective.

The Department recommends that the above proposed rule amendments would
apply to projects on the present FY88 priority list and the proposed FY
89 list.

Public Hearing

Subject to Commission's approval of this request a public hearing to receive
testimony on the proposed FY89 priority list and rule modifications will be
scheduled for June 29, 1988 at 10:00 a.m. at the DEQ Offices, 4th Floor
Conference Room, 811 S.W. Sixth Avenue, Portland, Orepgon. Informational
materials, including a draft priority list and the proposed rule amendments,
will be distributed May 16, 1988.

Alternatives and Evaluation

A. The Commission could choose not to develop a construction grants
priority 1list for FY8%9. However, federal rules require that a priority
list be developed and approved before grant monies can be awarded to
the state, For this reason the Department recommends Commission
approval of an FY 89 priority list.

B. The Commission can choose not to broaden eligibility for funding major
gewer replacement and rehabilitation under the discretionary authority
(OAR 340-53-027). This would cause several communities to increase the
local share of funding to improve their sewerage systems. These
communities are small and the strong possibility exists that they would
not be unable to accumulate the funds needed to do the work. Not
repairing these sewerage systems would result in the contlnued
degradation of water quality in receliving streams.

Summation

1. The Commission must adopt the state priority list for allocating
federal construction grant funds for FY89.

2. The reauthorization of the Clean Water Act in 1987 phases out
construction grants for sewage facilities and establishes a State
Revolving Loan Fund (SRF),
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3. Funding for construction grants will be offered to those letter Class
A, B, and C projects with demonstrated water quality problems who
complete all grant requirements by July 1, 1989.

4, Approximately $30. 0 million is available in FY88 and $27.4 million is
anticipated for FY89 to funded construction grant pro]ects and
capitalize a SRF.

5. Administrative rule modifications are proposed to continue excluding
funding for elimination of combined sewer overflows and to broaden the
eligibility to fund major sewer replacement and rehabilitation out of
the 20 percent discretionary fund,

6. No change in state priority rating criteria is proposed,

7. The draft FY89 priority list is scheduled for publlc distribution on
May 16, 1988,

8. A public hearing on the proposed priority list and the proposed rule
modification has been tentatively scheduled for June 29, 1988 at 10:00
a.m.

Director's Recommendation

Based on the Summation, the Director recommends that the Commission
authorize a public hearing to solicit public comment on the FYB9 priority
list and proposed rule amendments to broaden eligibility for major sewer
replacement and rehabilitation, and continue to exclude from funding the
elimination of combined sewer overflows.

_—
%;}Zﬁ: )ﬂ——’?aw
Fred Hanseeahf“’

Statement of Need for Rule Making

Proposed Administrative Rule Amendments te OAR 340-53-027
Draft Notice for Public Hearing

Draft FY 89 Construction Grants Priority List

Draft FY 89 Construction Grants Points Calculation List
Project Addition and Deletions for the FY89 Prilority List

Attachments

DO E P

Richard Kepler:e
WG3157

229-6218

April 1, 1988



ATTACHMENT A
STATEMENT OF NEED FOR RULEMAKING
Pursuant to ORS 183.335(7), this statement provides information on the
Envirommental Quality Commission’s intended actiomns to consider revisions to

OAR Chapter 340, Division 53 rules.

(1) Legal Authority

ORS 468.020 authorizes the Envirommental Quality GCommission to adopt
rules and standards in accordance with ORS Chapter 183.

{(2) DNeed for the Rule

Rule modifications are necessary to allow the Department to respond to
changes in federal law affecting use of Federal Construction Grant
Funds and to broaden project eligibility,

{3) Principal Documents Relied Upon in this rulemaking

(a) Public Law 92-500, as amended.
() OAR 340 Division 53

(&) Fiscal and Economic Impact of Rulemaking

One fiscal impact of this rulemaking is upon municipalities and special
districts seeking financial assistance for sewerage projects. The
rules affect the distribution of these funds. The proposed rule
amendments concerning use of the discretionary authority will broaden
project eligibility for sewer replacement and rehabilitation while
continuing to exclude from funding elimination of combined sewer
outfalls.

There is no anticipated direct impact on small businesses. Small
businesses could indirectiy benefit in the future from lower sewer user
costs as a result of lower project cost through larger comnstruction
grants to their communities.

(5) Land Use Consistency

The proposed rule and rule amendments do not affect land use as defined
in the Department’s coordination program approved by the Land
Conservation and Development Commission.

WC3158



Attachment B

USE OF DISCRETIONARY AUTHORITY
OAR 340-53-027

The Director may at the Director's discretion utilize up to twenty (20)
percent of the annual allotment for replacement or major rehabilitation of
existing sewer gystems [or elimination of combined sewer overflows]
provided:

(1) The project is on the fundable portion of the state’s current year
priority list; and

(2) The project meets the enforceable requirements of the Clean Water
Act; and

{3) [Planning for the proposed project was complete or substantially
complete on December 29, 1981; or the project is necessary for a
comrunity that is under Commission Order as of December 31, 1986
to achieve compliance with the requirements of the national
muniicipal policy. ]

The proiect's facilities plan must show major sewer replacement or
rehabilitation will reduce Infiltration and Inflow (I/I1) and
minimize or eliminate surface or underground water pellution. In
addition, the project must be more cost effective than other
alternatives for solving the identified water qualitv problems.

WH2522 -1
OAR 340-53-027



.

Attachment C

-

Oregon Department of Environmenital Quality

A CHANCE TO COMMENT ON...

A}

THE FY 89 CONSTRUCTTION GRANTS PRIORITY LIST AND
MANAGEMENT SYSTEM NOTICE OF PUBLIC HEARTNG 4J

WHO IS
AFFECTED:

WHAT 1S5
PROTOSED:

WHAT ARE THE
HIGHLIGHTS:

HOW TO COMMENT:

811 S.W, 6th Avenue
Portland, OR 97204

11/1/88

Notice Issued:
Hearing Date:

May 15, 1988
June 29, 1988,

10:00 a.m.
Comments Due: July 1, 1988,
5:00 p.m.

Cities, counties, and gpecial districts geeking U.S. Environmental
Protection Agency grants for sewerage projects are directly affected.

The adoption of the FY 89 Priority List for Sewerage Works Construction
Grants is proposed by the Environmental Quality Commission, No change
in the priority criteria used to establish priority ratings is
proposed; one rule modification to broaden eligibility for major sewer
replacement and rehabilitation while continuing to exclude from funding
elimination of combined sewer overflows is proposed.

The construction grants priority list is used to distribute Federal
funds for construction of public sewage works, Federal grant funds are
being phased out and it is proposed that the FY 89 priority list be the
final list used to fund projects with grants. Those projects with
demonstrated water quality problems within the letter classes A, B, and
C will be offered grants If all requirements to apply for a grant are
fulfillied by July 1, 1989. A rule modification to the Discretionary
Authority broadens eligibility for sewer replacement and rehabilitation
and continues exclusion of funding for elimination of combined sewer
overflows.

Public Hearing--Wednesday, June 29, 1988, 10:00 a.m. at the following
address:

Department of Envirommental Quality
Fourth Floor Conference Room

811 $.W. Sixth Avenue

Portland, OR 97204

The proposed Priority List will be mailed to all cities, counties,
sanitary or sewer districts, and interested persons on May 16, 1988,
Written comments should be sgsent to DEQ, Construction Grants Section,
811 S.W. Sixth Avenue, Portland, OR 97204, The comment period will
close at 5:00 p.m., July 1, 1988.

FOR FURTHER INFORMATION:

Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long
distance charges from other parts of the state, call 1-800-452-4011. §



FISCAL AND
ECONCMIC
TMPACT :

LAND USE

CONSISTENCY:

WJ380

The Priority List and the management rules set forth a framework for
distribution of a limited amount of federal funds to assist in
financing sewerage system improvements for selected, high priority
communities.

These rules do not directly affect development of local land use
programs. Relative project priorities are established on the basis of
existing needs for improvements to water quality. After priorities for
funding are determined, site specification facilities plans which
demonstrate consistency with local comprehensive plans and appropriate
statewide goals are developed by applicants.



ATTACHMENT D

Draft FY89 Construction Grants Priority List



PRLIST-C

10

11

12

13

14

NOTE:

COMMUNITY

ADATR VILIAGE

COO0S BAY NO.2

CO0S BAY NO. 1

NORTH BEND

CO0S BAY NO.1

ROSEBURG U.S.A.

TOLEDO

VERNONIA,

ELGIN

HAPPY VALLEY

BROOKINGS

PORT ORFORD

NESKOWIN S.A.

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

CITY

CITY

CITY

CITY

CITY

ROSEBURG CITY

CITY

CITY

CITY

CITY

CITY

GARISON LAKE

DISTRICT

DATE:
STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

INTERCEPTOR

STP IMP
IT CORRECTION

STP IMP
I/I CORRECTION

SEWER REHAB
I1/CORRECTION
PS/FM/SW1

I/I CORRECTION

PUMP STATION
I/I CORR

1/1 CORR
STP IMP

STP IMP
IT CORRECTION

INTERCEPTCOR
STP IMP
STF IMP

SYSTEM

READY
PROJECT TO TARGET GENERAL
NUMBER ~ STEP PROCEED CERT.  FUND
069401 3 06/88 313
067601 4 FY 88  09/88 437
067602 4  FY 88 09788 196
062803 3 07/88 727
062804 3 07/88

062805 3 07/88 750
052004 3 FY 88  07/88 28
062802 3 FY 88 07/88 1,925
069303 3 FY 89  07/89 1,650
040802 4 FY 88  06/88 83
040801 4 FY 88  06/88 468
063102 4 FY 88  08/88 1,104
063101 4 FY 88  08/88 121
047202 3 FY 89  12/88 259
047202 4 FY 89 12788 43
056702 3  FY 88  07/88 635
067201 4L FY 88  08/88 880
071202 4 ¥Y 88  08/88 1,100
060201 3 FY 88  08/88 482

4/14/88

TIME: 3:20:13 PM
SMATT. ALT, TNNOV
COMM . TECH. TECH.
FUND FUND FUND

694 252

2) ALL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

QE

Q=

187.
184.

187.

184.

184.

182

179.
176.

172,
.02

175

167.
164.

150.

147

146

142,

82
82

32

98

90

73

02
02

02

81
81

32

.08

.04

80



PRLIST-C

17

18

19

20

21

22

23

24

25

26

27

28

29

30

- NOTE:

COMMUNITY

CARMEL-FOUL. SD

CARTTON

UsA

HARRISBURG

MONMOUTH

JUNCTION CITY

SHERTDAN

SHERTDAN

CARLTON

MT ANGEL

NORTH BEND

PRINEVILLE

MT ANGEL

SWEET HOME

LOWELL

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 7%% FUNDING

CITY

GASTON

CITY

CITY

CITY

SOUTH SIDE

SOUTH SIDE

CITY

CITY

CITY

CITY

CITY

CITY

CITY

STP IMP
INTERCEPTOR

STP IMP
I/I GORR

RELIEF SEWER
IT CORRECTION
SEWER REHAB
IT CORRECTICN
IT CORRECTION
STP IMP

STP IMP

STP IMP

IT CORRECTION
IT CORRECTION

STP IMP

STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAIL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

FROJEGT

NUMBER.

063501

054202

061502

057502

072701
072702

062503

049602

050603

050604

061503

058802

052005

064501

058803

043203

057302

READY
TO

DATE:

TARGET GENERAL

STEF PROCEED CERT. FUND

4

3

FY 88

FY 88

FY 88
FY 88

FY 88

FY 88

FY 88

FY 88

Fy 88

FY 88

FY 88

FY 89

FY 88

/
07/88
05/88

09/88
09788

09,88
09/88
07/88
07/88
07/88
07/88
06,/88
09/88
07/89
09,88

08/88

466
667
l,ng
70
52
35
84
46
133
784
413
107
55

715

4/14/88  TIME:
SMALL  AILT.
COMM.  TECH.

3:20:13 PM

INNOV
TECH.

FUND FUND FUND

43

2) ALL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

C 222

G 199

C 197.
C 194,

C 19,

c 195

C 193

C 191.

C 189.

C 189

c 187,

C 186

C 186

C 182

G 176.

3

.86

.21

70
70

64

.14

.91

91

86

.01

98

.94

.01

.23

35



PRLIST-C

33

34

35

36

37

38

39

40

41

42

43

45

46

NOTE:

SOUTH SUB. S.D.

LOWELL

MADRAS

DATTAS

EIGIN

MONEOE

FLORENCE

HAISEY

WALDPORT

OAKTAND

YONCATLA

PORTIAND

YONCALLA

BROOKINGS

RATNIER

ST HELENS

1) AN ASTERTSK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

DISTRICT

CITY

FRINGE ARFA

CITY

CITY

CITY

CITY

CITY

CITY

CITY

CITY

ROYATL. HIGHLANDS

CITY

CITY

CITY

CITY

RELIEF SEWER
IT CORRECTION

INTERCEPTORS

I1 CORRECTION

PS

STP IMP

IT CORRECTION

STP IMP

STP IMP

STP IMP

STP IMP

INTERCEPTOR

II CORRECTION

II CORRECTICN

SEWER REHAB

IT CORRECTION

STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

PROJECT

NUMBER

066701

057304
057303

057902

059202

047203

056904

053303

059501

073101

061702

059701

072101

059703

067202

058602

053902

READY
TO

DATE:

STEP FPROCEED CERT.

3

3

FY 89

FY 89

FY 88

FY 88

FY 88

FY 87

FY 88

FY 88

09/88
09/88
09/88
09/88
09/88
09/88

09/88

TARGET GENERAL

FUND

297

89

66

142

123

222

421

501

17

200

439

282

4/14/88 TIME: 3:20:13 PM
SMAIL ~ ALT.  INNOV
COMM.  TECH. TECH.

FUND FUND FUND

2) ALL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

4

PRIORITY
POINTS

c 174

C 174
c 173

¢ 169

C 168.

C 165.

C 161.

C 156.

C 153.

€ 153

C 149.

C 149.

C 148.

C 146,

C 144

C 143

C 142.

.52

.35
.35

.06

79

g1

38

32

66

.40

86

86

60

86

.08

b4

72



PRLIST-C

49

50

51

52

53

54

35

56

57

58

59

60

61

62

NOTE:

PORT ORFORD

ST HELENS

HEPPNER.

NEWPORT

MODOGC POINT

FOSSIL

SCIO

HATSEY

ATHENA

CORVAILIS

N. ALBANY C.S5.D

N. ALBANY C.S5.D

NEWBERG

NEWBERG

NEWBERG

CITY

CITY

SAN DIST
CITY

CITY

CITY

CITY

WEST

ARFA 1,2,3 &4
ARFA 1,2 &4
CITY

CITY

CITY

N. ALBANY C.5.D AREA 3

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

DATE: 4/14/88 TIME:
STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUGTION GRANTS PRIORITY LIST

READY SMALI,  ALT,.

PROJECT TO TARGET GENERAL COMM.  TECH.

COMPONENT NUMBER ~ STEP PROCEED CERT.  FUND FUND FUND
INT/PS/EM 071201 3 FY 8  09/88 135
PS NO. 1 053903 3  FY 88  09/88 84
STP IMP 064801 4  FY 89  12/88 737
OUTFALL 061802 3 09/88 722
SYSTEM 046901 3 09/88 314
STP IMP 065101 3 09/88 693
II CORRECTION 051503 3 09/88 28
II CORRECTION 059502 4 FY 88  09/88 55
II CORRECTION 063502 4 09/88 36
INTERCEPTOR 066801 3 FY 87 / 165
HICKORY PS/RM 069402 3 / 237
SP. HILL DR INT 069403 3 / 842
RIVER RD INT 049405 3 FY 87 / 55
6TH ST REL SEW 049406 3 FY 87 / 55
HANCOCK. REL SEW 049407 3 FY 87 / 55
N. ALB. RD INT 069404 3 / 215

114

3:20:13 PM

2) ALL DOLLAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

5

PRIORITY
POINTS

C 142.56

c

C

142

140

139,

139.

125

112

110

96.

232.

224,

224,

199,

198

196

193

.00

.28

82

20

.40

.79

.66

98

14

42

22

19

.41

.93

.00



PRLIST-C

65

66

67

68

69

70

71

72

73

A

75

76

77

NOTE:

COMMUNITY

TRI CITY S.D.

TRI CITY S5.D.

GOLD BEACH

CANYONVILLE

KIAMATH FALLS

GRANTS PASS

Usa

FLORENCE

BRKS HOPMERE SD

INDEPENDENCE

REDMOND

USA

ERT.Y

UsA

USA

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

MYRTLE ACRES

NORTH ARFA

REGIONAL

CITY

DURHAM

CITY

DISTRICT

WEST

HIGHSCHOOL

ATCHA #3

BEAVERTON

HITISBORO EAST

IOWER TUALATIN

DATE:
STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

SLUDGE DISP

TT CORREGTION

INTERCEFTOR.

INTERCEPTOR

IT CORRECTION

SOLIDS HANDLING

SLUDGE

STP IMP
SYSTEM

9TH ST. INTER
INTERCEPTOR

PS
I/1 CORR

PS
I/I CORR

INTERGEPTOR
I/1 CORR

INTERCEPTOR
1/I CORR

READY
PROJECT TO  TARGET GENERAL
NUMBER ~ STEP PROCEED CERT.  FUND
067001 3 FY 87 / 490
067002 3 FY 87 / 73
069801 3 FY 87 / 125
071701 3 / 55
051605 3 / 264
066101 3 FY 87 / 2,126
037102 3 FY 88 / 4,620
053302 3 FY 87 / 1,488
063701 3 FY 88 / 746
072901 3 / 25
072201 3 FY 92 / 28
069902 3 FY 87 / 951
069902 3 FY 87 Y

069903 3 FY 87 / 364
069903 3 FY 87 7

069904 3 FY 87 / 606
069904 3  FY 87 /i

069905 3 FY 87 / 551
069905 3 FY 87 f

4/14/88

TIME: 3:20:13 PM
SMALL ALT, INNOV
COMM. TECH. TECH.

FUND  FUOND  FUND

2) AL DOLIAR AMCUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

179

177

171

167.

165.

159

156.

154,

153,

151.
151.

151
151

151
151

151

.56

.93

.52

14

89

.32

94

42

90

73
73

.73
.73

.73
.73

.73
151.

73



PRLIST-C

80

81

82

83
84
85
86
87
88

89

90

91

NOTE:

COMMUNTITY

Usa

USA

UsA

Usa

CRESWELL

USA

ENTERFRISE

WALLOWA

ELKTON

DOUGLAS CO

FLORENCE

GERVAIS

SEASTDE

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

SW FOREST GROVE

INTERCEFP SOUTH

TEKTRONIX

REEDVILLE/BUTTE

COOPER. MTN

NIBLOCK RD

BANKS

CITY

CITY

CITY

CAMAS VAIIEY

HECETA BEACH

CITY

CITY

DATE:
STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

INTERCEPTOR
I/ CORR

INTERCEPTOR
I/I CORR

INTERCEPTOR
I/I CORR

INTERCEPTOR
I/1 CORR

INTERCEPTOR
I/I CORR

INTERCEPTOR
INTERCEFTOR
STP IMP

STP IMP
SYSTEM

SYSTEM

ALT. COLLECTION

INTERCEPTOR

STP IMP PS

P.5. IDIFP

READY
PROJECT TO  TARGET GENERAL
NUMBER  STEFP PROCEED CERT. FUND
069906 3  FY 87 / 128
069306 3 FY 87
069907 3  FY 87 / 342
069907 3  FY 87 y
069908 3 FY 87 / 216
069908 3  FY 87 Y
069909 3 FY 87 / 388
069909 3 FY 87 /
069910 3  FY 87 / 430
069910 3 FY 87 y
051302 3 FY 88 / 176
057602 3 / 986
055402 3 / 96
067501 3 / 330
071901 3 /
066601 3 / 440
053306 3 /
053305 3 FY 87 Y 182
073301 3 /
068105 3 / 113

4/14,/88

240

382

87

139

TIME: 3:20:13 PM
SMALL ALT, TNNCOV
COMM. TECH. TECH.

FUND  FUND  FUND

2) ALL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

151.
151.

151,
151.

151.
151.

151.

151.

151.

150

148

148

148,
113.

147.

145

73
73

73
73

73
73

64

38

29

.49

.40

.36

30
30

89

.70



PRLIST-C

94

95

96

97

98

99

100

101

102

103

104

105

106

107

NOTE:

COMMUNITY

KIAMATH FALILS

STLETZ

GRANTS PASS

IMBLER

GBANTS PASS

RIDDLE

GRANTS PASS

GRANTS PASS

GRANTS PASS

GRANTS PASS

GRANTS PASS

GRANTS PASS

BROWNSVILLE

GRANTS PASS

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

ATDERBROCK

REGIONAL

CITY

CITY

CITY

S. SEVENTH

CITY

SECOND ST.

F AND BOOTH ST.

PINE AND ROGUE

ROGUE AND 1EE

A STREET

N. SEVENTH ST.

CITY

BRIDGE ST.

DATE:
STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST

II CORRECTION
PS/FM

STP EXPANSION
STP IMP

STP EXP
SYSTEM
INTERGEPTOR
I/ CORR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
STP IMP

INTERCEPTOR

PROJECT T0°"  TARGET GENERAL
NUMBER STEP PROCEED CERT.  FUND
09200 3 ;T 127
061903 3 FY 87 / 17
051606 3 / 411
070701 3 FY 88 / 28
066102 3  FY 87 / 1,017
056202 3 / 825
066103 3  FY 87 / 62
073201 3 /

066104 3  FY 87 / 32
066105 3  FY 87 / 20
066106 3  FY 87 / 127
066107 3  FY 87 / 24
066108 3  FY 87 / 54
066109 3  FY 87 / 149
073001 3 /

066110 3  FY 87 / 121

4/14/88

TIME: 3:20:13 PM
SMATT. ALT, INNOV
COMM. TECH. TECH.

FUND  FUND

FUND

2) AILL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE:

8

FRIORITY
POINTS

D 141.96

D

D

D

138

.00

134.52

133

127

124,

123,

123

123,

123.

123.

123

123

123

123.

122,

.00

14

25

86

J7

72

72

72

72

.58

.58

29

60



PRLIST-C

110

111

112

113

114

115

116

137

118

119

120

121

122

123

NOTE:

COMMUNITY

NORTH POWDER

SUMPTER

BURNS

BENTON CO.

CORVALLIS

SCIO

SISTERS

WALLOWA,

CEESCENT 5.D.

USA

UNICN GAP S.D.

PILOT ROCK

TWIN ROCKS

WESTON

1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

CITY
CITY

CITY

ALPINE
ATRPORT

N. W. ARFA
CITY

CITY
DISTRICT
GASTON WEST
DISTRICT
CITY

SAN DISTRICT

CITY

DATE: 4/14/88
STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST
READY SMATL
PROJECT TO  TARGET GENERAL  COMM.
COMPONENT ~ NUMBER STEP PROCEED CERT.  FUND  FUND

INTERCEPTOR 071301 3 / 55
IT CORRECTION 066001 3 / 3
STP IMP 056402 3 / 105
SYSTEM 071401 3 / 406
II CORRECTION 065001 3 / 220
SYSTEM 070601 3 FY 89 / 275
INTERCEPTOR 045801 3 / 330
INTERCEPTOR 051504 3 / 28
SYSTEM 054102 3 FY 87 / 160 310
IT CORRECTION 067502 3 / 55
SYSTEM 054601 3 / 82 152
INTERGEPTOR 057503 3 / 106
INTERCEPTOR 061703 3 FY 88 / 124
STP IMP 067101 3 / 660
PS 064701 3 / 17
II CORRECTION 071601 3 / 55

TIME:

3:20:13 PM

113

55

2) ALl DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE: 9

PRIORITY
POINTS

D 120.50

D 118.58

D 114.28

D 113.30

D 113.23

b 112.00

D 11¢.60

D 108.00

D 107.72

D 107.49

D 107.44

D 105.13

D 104.22

D 100.42

D 100.00

D 96.72



PRIIST-C

126

127

128

129

NOTE:

UsA

GRANITE

STANFIELD

Usa

1) AN ASTERTSK AFTER THE FUND AMOUNT INDICATES 75% FUNDING

SOUTH BEACH

CITY

CORNELIUS

CITY

CITY

FOREST GROVE

DATE: 4/14/88 TIME: 3:20:13 PM
STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST
READY SMAII,  ALT.  INNOV
PROJECT TO  TARGET GENERAL COMM.  TECH. TECH.
COMPONENT ~ NUMBER STEP PROCEED CERT. FUND  FUND  FUND  FUND
PS/M 061805 3 / 105
I CORR 051801 3 / 110
INTERCEPTOR 069901 3 / 220
SYSTEM 071001 3 / 28 8 3
LIFT STATION 056502 3 / 28
INTERCEPTCR 069918 3 FY 87 / 79

2) ALL DOLLAR AMOUNTS ARE IN THOUSANDS OF DOLLARS

PAGE: 10

E 131.75

E 101.73



ATTACHMENT E

Dréft FY89 Construction Grants Points Calculation List



PRCAIC-C

REPORT OPTICNS:

E
E
I

e T s T o T > IO - B > B 5 S N 5 I oo A s B s I =5 B o B = T T > A s I s T S

06760244
067601AA
06640454
04600144
061903BB
061903AA
063502AA
063501AA
04310244
071801AA
070601AA
063701AA
067202AA
0672012A
07300124
06500144
071701BB
07170144
06150344
06150244
054202AA
06910144
072401AA
07240148

DATE: 4/15/88
STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
POINTS LIST
REG.  POP.  STREAM
COMMUNITY AREA COMPONENT STEP CIASS EMPH. EMPH.  RANK

DRAFT REPORT OF ALL PROJECTS ORDERED BY PROJECT NAME

TIME:

91.18

ADATR VILIAGE CITY IT CORRECTION 4 B 50 5.54

ADATR VILIAGE CITY STP IMP 4 B 90 5.54 91.18
ATBANY CITY C50 3 c %0 8.90 91.18
ALBANY N.E. KNOXBUITE  INTERCEPTOR 3 E 0 5.08 91.18
ASTORTA AIDERBROOK COLLECTION 3 D 90 4.00 38.00
ASTORTA ATDERBROOK PS/FM 3 D 90 4.00 38.00
ATHENA CITY II CORRECTION 4 G 50 5.98 34.00
ATHENA CITY STP IMP 4 B 90 5.98 34.00
BAKER CITY STP IMP 3 E 0 7.96 49,00
BENTON CO FIRVIEW COLLECTION 3 D 50 4.60 48,00
BEXTON CO. ATPINE SYSTEM 3 b 50 4..00 48 .00
BRKS HOFMERE SD DISIRICT SYSTEM 3 D 50 5.76 91.18
BROOKINGS CITY IT CORRECTION 4 c 90 7.08 40,00
BROOKINGS CITY STP IMP 4 B 90 7.08 40.00
BROWNSVILLE CITY STP IMP 3 D 50 6.20 57.09
BURNS CITY I1I CORRECTION 3 D 50 6.90 49.33
CANYONVILLE NORTH ARFA COLLECTION 3 D 50 4.60 77.33
CANYONVILLE NORTH ARFA INTERCEPTOR 3 D 90 4.60 77.33
CARLTON CITY I1 CORRECTION 3 G 90 6.22 86.64
CARLTON CITY STP IMP 3 C 120 6.22 86.64
CARMEL-FOUL. SD DPISTRICT SYSTEM 3 B 50 4.60 38.00
CHART.ESTON SAN DISTRICT COLLECTION 3 D 90 5.56 80.00
COLUMBIA CITY EAST SIDE COLLECTION 3 E 50 4.60 38.00
COLUMBIA CITY EAST SIDE INT/PS/FM 3 E 50 4.60 38.00

1:35:37 PM  PAGE:
FROJECT TOTAL
TYPE POINTS

7 B 153.72
10 B 196.72
3 C 193.08
6 E 102.26
1 D 133.00
6 D 138.00
7 G 96.98
10 B 139,98
10 E 66.96
1 D 103.60
10 D 112.00
10 D 156.94
7 C 144.08
10 B 147.08
10 D 123.29
7 D 113.23
1 -D 132.93
6 D 177.93
7 C 189.86
10 G 222.86
10 B 102.60
1 D 176.56
1 E 93.60
E 93.60
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PROJECT
NUMBER.

06280544
06280244
062804AA
06280344
045801AA
0668024A
066801AA
054601BB
05460144
051303AA
05130244
0705014A
059202484
05920444
059203AA
05920584
0477014A
066601AA
06290244,
04720288
0472034A
047202GC
04720244
071901AA
05540244

CO0S BAY NO. 1
CO0S BAY NO.1
COOS BAY NO.2
C00S BAY NO.2
CORVALLIS
CORVALLIS
CORVALLIS
CRESCENT S.D.
CRESCENT 5.D.
CRESWELL
CRESWELL
CURRY CO.
DAITAS

DALIAS

DALIAS

DAITAS
DETROIT
DOUGLAS GO
DRATN

EIGIN

ELGIN

ELGIN

ELGIN

EIKTON
ENTERPRISE

WEST
DISTRICT
DISTRICT
CITY
NIBLOCK RD

HARBOR ~WINCHUCK

CITY
CITY
NORTHEAST

NORTHEAST AREA

CITY

CAMAS VALLEY
PASS CREEK
CITY

CITY

CITY

CITY

CITY

CITY

STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY

POINTS LIST
COMPONENT

SEWER. REHAB 3

PS/FM/SWL

I/1 CORRECTION
STP IMP
INTERCEPTOR
CS0
INTERCEPTOR
COLL

SYSTEM

5T IMP
INTERCEPIOR
INTERCEPTOR
IT CORRECTION
STP EXPANSION
INTERCEPTOR
COLLECTION
SYSTEM
SYSTEM
INTERCEPTCR
IT CORRECTION
Ps

SEWER REHAB
STP IMP
SYSTEM

STP IMP

T LD F oo o 0 6 g =B QO EUOD @R DO D OO R @ R @

TIME:

DATE: 4/15/88
REG.  POP.  STREAM
EMPH. EMPH. RANK
90  8.32  80.00
90  7.90  80.00
90  7.82  80.00
9  7.82  80.00
50 4.60  48.00
90  9.24  91.18
130 4 .96 91.18
50 5.44  42.00
50 S5.44 42.00
90  6.56  91.18
50  4.46  91.18
0  6.48  40.00
90  7.88  63.91
90  7.90  63.91
130 3.90  63.91
130 3.90  63.91
0 5.20 75.27
90  4.36  44.00
0 3.70  44.00
90  6.48  61.33
90  6.48  61.33
90  6.48  61.33
90  6.48  61.33
90  4.40  44.00
90  6.62  44.67

1:36:23 PM  PAGE:
PROJECT TOTAL
TYPE POINTS

9 B 187.32
7 B 184.90
7 B 184.82
10 B 187.82
8 D 110.60
3 C 193.42
6 D 232.14
1 D 98.44
10 D 107.44
10 E 197.74
6 D 151.64
6 E 52.48
7 C 168.79
10 E 171.81
& G 203.81
& G 203.81
10 E 90.47
10 D 148.36
6 E 53.70
7 C 164.81
C 165.81

9 C 166.81
10 B 167.81
10 D 148.40
10 D 151.29
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PROJECT
NUMBER.

0689034A
068902DD
068901CC
05330344
05330444
05330244
05330644
05330544
06510144
0680014A
07330144
06980144
071001BB
07100144
066108AA
066110AA
0661014A
06610244
066105AA
0661114A
0661094A
06610644
06610744
06610344
06610444

FOSSIL
GATES
GERVATS
GOLD BEACH
GRANITE
GRANITE
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRANTS PASS
GRAKTS PASS
GRANT'S PASS
GRANTS PASS

STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL GQUALITY

ATRPORT

RVR R-SANTA CLA
RVR R-SANTA (LA
CITY

CITY

CITY

HECETA BEACH
HECETA BEACH
CITY

CITY

CITY

MYRTIE ACRES
CITY

CITY

A STREET
BRIDGE ST.
CITY

CITY

F AND BOOTH ST.
MILL ST.

N. SEVENTH ST.
PINE AND ROGUE
ROGUE AND LEE
S. SEVENTH
SECOND ST.

POINTS LIST

I1 CORRECTION
SEWER REHAB
STP IMP

ALT. COLLECTION
INTERCEPTOR
STP IMP
SYSTEM

STP IMP PS
INTERCEPTOR
COLLECTION
SYSTEM
INTERCEPTOR
INTERCEPTOR
SOLIDS HANDLING
5TP EXP?
INTERCEPTOR
SEWER. REHAB
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEFPTOR

STEP

(¥4 ]

W W W W W W L Ww W W Ww w Www W Ww ww w Ww w w w w

CLASS

o U o oo oo oo g oo oo Ema D g e oo w @ om

DATE: 4/15/88 TIME: 1:36:24 PM  PAGE:
REG.  POP.  STREAM  PROJECT TOTAL
EMPH. EMPH.  RANK TYPE POINTS

90 4.00 91.18 10 E 195.18
120 8.04  91.18 1 B 220,22
120 8.30  91.18 B 220.48

90 7.32  52.00 7 ¢ 156.32

90 7.48  52.00 9 ¢ 158.48

90 7.32  52.00 10 D 159.32

90 5.30  52.00 1 D 148.30

50 5.30  52.00 6 D 113.30

90 5.40  20.00 10 C 125.40

0 5.3  75.27 10 E 90.63

50 5.80  82.09 10 D 147.89

130 3.56  40.00 6 D 179.56
0 2.60  20.00 1 D 23.60
0 2.60  20.00 10 D 32.60

50 7.08  58.50 8 D 123.58

50 6.10  58.50 8 D 122.60

90 8.64  58.50 10 D 167.14

50 8.64  58.50 10 D 127.14

50 7.22  58.50 8 D 123.72

50 6.10  58.50 9 D 123.60

50 7.08  58.50 8 D 123.58

50 7.22  58.50 8 D 123.72

50 7.22  58.50 8 D 123.72

50 7.36  58.50 8 D 123.86

50 7.22  58.50 8 D 123.72
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PROJECT
NUMBER

062506BB
069505AA
069501BB
069503BB
069503CC
05950244
0595014
056702AA
072702AA
0727014A
06480144
069603AA.
0696024
06790124
05620244
07290144
04560144
04960244
07010244
0701054A
051604BB
05160544
051606AA
070901AA
053701BRB

HAI SEY

HAPPY VALIEY
HARRISBURG
HARRISBURG
HEPFNER
HUNTINGTON
HUNTINGTON
IDANHA
IMBLER
INDEPENDENCE
JOSEPHINE CO
JUNCTION CITY
KEIZER
KEIZER
KIAMATH FALLS
KIAMATH FALLS
KIAMATH FALLS
LANE COUNTY
LINCOLN CO.

STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY

MERLIN/COL. V.
CITY

NORTH
WHEATTAND RD
PELICAN CITY
REGIONATL
REGIONAL
COLLARD LAKE
S5.W. ARFA

COLLECTION SYS
IT CORRECTICN
STP EXPANSION
SYSTEM
COLLECTION

POINTS LIST
COMPONENT STEP  GIASS

GLISAN INT(R) 3 B
SANDY PS/FM(R) 3 B
STP TMP(R) 3 c
INTERCEPTOR (R) 3 B
COLLECTION 3 B
II CORRECTION 4 c
STP IMP 4 c
INTERCEPTOR 3 B
1/I CORR 4 c
STP IMP 4 c
STP IMP 4 c
CSO 3 C
SEWER REHAB 3 c
SYSTEM 3 E
SYSTEM 3 D
9TH ST. INTER 3 D
SYSTEM 3 E
I1 CORRECTION 3 c
INTERCEPTORS 3 E
INTERCEPTORS 3 E

3 ¢

3 D

3 D

3 E

3 D

TIME:

DATE: 4/15/88
REG. POP. STREAM
EMPH.  EMPH. RANK

90 7.5 48.00
90 5.82 48.00
920 9.24 48.00
90 6.40 48.00
90 §.90 48.00
50 5.66 48.00
90 5.66 48.00
90 6.32 48.00
90 6.52 91.18
90 6.52 91.18
90 6.28 34.00
50 5.48 36.50
50 5.48 36.50
0 5.08 75.27
50 4.92 61.33
50 7.24 91.18
0 4.00 58.50
90 6.96 91.18
0 4.00 93.45
0 5.40 93.45
130 5.54 66.00
90 §.52 66.00
50 8.52 66.00
120 4.22 48.00
90 6.86 32.00

1:36:26 PM  PAGE:
PROJECT TOTAL
TYPE POINTS

6 B 151.54
6 B 149.82
10 ¢ 157.24
B 150.40

1 B 147.90
7 C 110.66
10 C 153.66
6 B 150.32
7 C 194.70
10 ¢ 197.70
10 C 140.28
3 ¢ 94,98
9 ¢ 100.98
10 E 90.35
10 D 126.25
6 D 154.42
10 E 72.50
7 C 195.14
6 E 103.45
6 E 104.85
1 C 202.54
7 D 171.52
10 D 134.52
10 E 182.22
1 D 129.86
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0573034A
057304AA
057305AA
057302AA
06780144
057903AA
05790244
046901AA
044403AA
062503AA
056904AA
05690337
05880344
0588024A
069403AA
06940244
069401AA
06940444
06020144
049406AA
049407AA
0494058A
06180244
06180444
06180588

LYONS -MEHAMA
MADRAS

MADRAS

MODOC POINT
MOLATILA
MONMOUTH
MONROE

MONROE

MT ANGEL

MT ANGEL

N. ALBANY C.S.D
N. ALBANY C.8.D
N. AIBANY C.$.D
N. ALBANY C.5.D
NESKOWIN S.A.
NEWBERG

NEWBERG

NEWBERG

NEWPORT

NEWPORT

NEWPORT,

STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY

CITY
REGIONAL
FRINGE AREA
FRINGE AREA
SAN DIST
CITY

CITY

CITY

FRINGE

CITY

CITY

AREA 1,2 &4
ARFA 1,2,3 &
AREA 2A
ARFA 3
DISIRICT
CITY

CITY

CITY

CITY

CITY

SOUTH BEACH

POINTS LIST

COMPONENT

II CORRECTION
RELIEF SEWER
SEWER REHAB
STP IMP
SYSTEM
COLLECTION
INTERCEPTORS
SYSTEM

II CORRECTION
RELIEF SEWER
STP IMP
COLLECTION

II CORRECTION
STP IMP

SP. HILL DR INT
HICKORY PS/FM
INTERCEPTOR

N. ALB. RD INT
SYSTEM

6TH ST REL SEW
HANCOCK REL SEW
RIVER RD INT
OUTFALL

STP EXP
COLLECTION

STEP  CLASS

Lo

W W W W W W W W Ww w W w WWw W Ww w Wo w Ww e

0o O Q0 0 w e owmO o o o d o o000t a

DATE: 4/15/88 TIME: 1:36:27 PM  PAGE:
REG.  POP.  STIREAM  PROJECT TOTAL
EMPH. EMPH.  RANK  TYPE POINTS
90 5.62  70.73 7 C 173.35
90 5.62  70.73 8 C 174.35
90 5.62  70.73 9 G 175.35
90 5.62  70.73 10 C 176.35
0 6.20  75.27 10 E 91.47
90 6.06  67.00 1 C 164.06
90 6.06  67.00 6 C 169.06
90 3.20  36.00 10 G 139.20
90 6.98  82.09 7 G 186.07
90 7.46  91.18 8 C 196.64
90 6.56  54.82 10 C 161.38
0 2.60  54.82 1 D 58.42
90 6.92  82.09 7 ¢ 186.01
90 6.92  82.09 10 C 189.01
120 7.04  91.18 6 D 224.22
120 7.24  91.18 6 D 224.42
130 5.96  91.18 6 B 233.14
90 5.82  91.18 6 D 193.00
90 4.80  38.00 10 B 142.80
90 6.96  93.45 8 D 198.41
90 5.48  93.45 8 D 196.93
90 7.74  93.45 8 D 199.19
90 7.82  32.00 10 G 139.82
0 7.82  32.00 10 E 49.82
50 4.64  32.00 1 D 87.64
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PROJECT
NUMBER

0618054A
052004AA
05200554
056402AA
06170244
061704AA
05140454
051801AA
067101AA
071201BB
07120144
07120224
072810AA
07281544
072825AA
07280554
07284148A
07283444
07281944
072816AA
072838AA
072003BB
072002BB
072001CC
07200444

NEWPORT
NORTH BEND
NORTH BEND
NORTH PCWDER
OAKTAND
OAKTAND
OAKRTDGE
ONTARTO
PILOT ROCK
PORT ORFORD
PORT ORFORD
PORT ORFORD
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND
PORTLAND

STATE OF OREGON DATE:  &/15/68
DEPARTMENT OF ENVIRONMENTAL QUALITY
POINTS LIST
REG.  POP.  STREAM
AREA COMPONENT STEP CIASS EMPH. EMPH.  RANK

SOUTH BEACH PS/PM 3 D 50 4.64  32.00
CITY 1I/CORRECTION 3 B 90 7.98  80.00
CITY STP IMP 3 C 90 7.98  80.00
CITY STP IMP 3 D 50 5.28  49.00
CITY STP IMP 3 C 90 5.86 4400
DRIVERS VALLEY  INTERCEPTOR 3 E 0 3.80  44.00
CITY REHAB 3 C 90 7.08  70.73
CITY II CORR 3 D 50 7.9  26.00
CITY STP IMP 3 D 50 6.42  34.00
GARTSON 1AKE COLLECTION 3 D 90 4.56  40.00
GARTSON 1AKE INT/PS/FM 3 c 90 4.56  40.00
GARISON 1AKE, STP IMP A B 90 6.04  40.00
ADVENTIST COLL SYSTEM 3 B 120 00 48.00
BERRYDALE COLL SYSTEM 3 B 120 .00 48.00
BLOOMINGTON COLL SYSTEM 3 B 120 .00 48.00
BOYLES COLL SYSTEM 3 B 120 .00 48.00
BRENTWOODAGE COLL SYSTEM 3 B 120 .00 48.00
BURNSIDE CENTRL COLL SYSTEM 3 B 120 .00 - 48.00
BURNSIDE EAST  COLL SYSTEM 3 B 120 00 48.00
BURNSIDE WEST  COLL SYSTEM 3 B 120 .00 48.00
CLIFFGATE COLL SYSTEM 3 B 120 .00 48.00
COLUMBIA BASIN  ARFA C PS/FM(R) 3 B 90 5.38 4800
COLUMBIA BASIN  BRDWAY PS/FM(R) 3 B 90 7.56  48.00
COLUMBIA BASIN  COLLECTION 3 B 90 8.80  48.00
COLUMBIA BASIN  GOLLECTION SYST 3 B 120 .00 48.00

TIME:

1:36:29 PM  PAGE:
PROJECT TOTAL
TYPE POINTS
6 D 92.64
7 B 184.98
10 C 187.98
10 D 114,28
10 G 149.86
6 E 53.80
9 C 176.81
7 D 90.9
10 D 100.42
1 D 135.56
8 C 142.56
10 B 146.04
1 B 169,00
1 B 169.00
1 B 169.00
1 B 169.00
1 B 169.00
1 B 169.00
1 B 16%9.00
1 B 169.00
1 B 169.00
6 B 149.38
6 B 151.56
1 B 147.80
1 B 169.00
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PROJECT
NUMBER

072001BB
07284284
0728434A
072806AA
072828AA
07282944
072839AA
072807AA
072832AA
O072844A0
042603B8
042602CC
042602BB
042601DD
04260488
042601CC
042601BB
07281344
034205RB
034204BB
034204CC
07280244
072835AA
072811A4
072804AA

DATE: 4/15/88 TIME: 1:36:30 PM  PAGE:
DEPARTMENT OF ENVIRONMENTAL QUALITY
POINTS LIST
AREA COMPONENT SIEP  ClASS  EMBL P, RANE  TVPE FOTNTS

COLUMBIA BASIN  LOMBARD INTS(R) 3 B 90 7.60  48.00 6 B 151.60
DARLINGTON GOLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
FASTMONT COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
ENGLEWOOD COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
ESSEX COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
FATRFIELD COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
FLAVEL PARK COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
FLOYD LIGHT COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
GILBERT COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
HYDEN ISLAND PS/INT 3 G 50 .00 48.00 6 ¢ 104.00
INVERNESS BURNSIDE INT(R) 3 B 120 7.08  48.00 6 B 181.08
INVERNESS CHERRY PK COLL 3 B 120 7.26  48.00 6 B 181.26
INVERNESS CHERRY PK INT(R 3 B 120 7.26  48.00 6 B 181.26
INVERNESS COLLECTION 3 B 120 9.02  48.00 1 B 178.02
INVERNESS CULLY INTS(R) 3 B 120 7.48  48.00 6 B 181.48
INVERNESS N.E. 122 COLL 3 B 120 8.00  48.00 6 B 182.00
INVERNESS N.E. 122 INT(R) 3 B 120 8.00  48.00 6 B 182.00
TRVINGTON COLL SYSTEM 3 B 120 .00 48.00 1. B 169.00
JOHNSON CREEK  AREA D PS/FM(R) 3 B 90 6.22  48.00 6 B 150.22
JOHNSON CREEK  COLLECTION 3 B 90 9.64  48.00 1 B 148.64
JOHNSON CREEK  SE 111TH INT(R) 3 B 90 8.66  48.00 6 B 152.66
KNOTT PARK COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
LINCOLN PARK COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
LINN PARK COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
LUBY COLL SYSTEM 3 B 120 .00 48.00 1 B 169.00
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PROJECT
NUMBER

0728374A
072801AA
072817AA
072833AA
07281424
07280944
072818aA
0728364A
072822a4
0728084A
0728265A
072821AA
072823AA
072101AA
07283084
072803AA
07282784
07284044
07282054
072824AA
07281244
07283144
07020144
064501AA
05860244

MARSHAL
MAYWOOD PARK
MILL PARK
MONTAVILIA
PARKTANE
PARKROSE

- POWELL VILLAGE

RICHARDSON
ROBIN WOOD
ROBINBROOK
ROSE

ROYAL HIGHIANDS

SACAJAWEA
STRATHMORE
SUMNER
SUMNER. PLACE
WELLINGTON
WINDMERE
WOODLAND
WOODMERE
CITY

CITY

CITY

STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
POINTS LIST

COMPONENT

COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLIL. SYSTEM
COLL SYSTEM
INTERCEPICR
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
COLL SYSTEM
SEWER REHAB
STP IMP

SEWER REHAB

STEP

(W5 )

W oW e W W W e W e L e L W W e L W W W W W W e

CLASS

GO O W W W W E R R0 EE R W R W

TIME:

DATE: 4/15/88
REG.  POP.  STREAM
EMPH. EMPH.  RANK
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
90 4.60  48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
120 .00 48.00
90 5.78  50.00
90 7.46  79.50
90 6.44  38.00

PROJECT
TYPE
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=
o o

1:36:33 PM
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PAGE:
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PROJECT
NUMBER

07220244
07220144
0732014A
071301AA
06930324
05510144
06630144
05150344
05150444
06810544
06810444
06810344
05060454
050603A4
0707014A
054102CC
05410244
066701AA
05390844
05390244
05330544
053%06A4
05390344
05390444
05390788

ROSEBURG U.S.A.
SANDY
SCAPPOOSE
SCIO0

SCI0
SEASTDE
SEASTDE
SEASIDE
SHERTDAN
SHERTDAN
STILETZ
STSTERS
SISTERS
SQUTH SUB. S.D.
ST HELENS
ST HELENS
ST HELENS
ST HELENS
ST HELENS
ST HELENS
ST HELENS

CITY
HIGHSCHOOL
CITY

5 W AREA
ROSEBURG CITY
CITY
CITY
CITY
N, W.
CITY
N WAHENA RD

S WAHENA RD
SOUTH SIBE
SOUTH SIDE
CITY

CIEY

CITY

DISTRICT

CITY

CITY

CITY

CITY

CITY

CITY

N. VERNONIA RD

ARFEA

STATE OF OREGON DATE: ~ 4/13/88
DEPARTMENT OF ENVIRONMENTAL QUALITY
POINTS LIST

COMPONENT STEP  CLASS %ﬁ. ED%EI:I. SRATREKAM
STP EXP 3 E 0 5.40  54.50
INTERCEPTOR 3 D 90 3.40  54.50
1/I CORR 3 D 50 6.10  60.67
INTERCEPTOR 3 D 50 4.00  58.50
I/I CORRECTION 3 B 90 8.40  77.33
STP EXPANSION 3 E 0 6.90  68.45
STP EXPANSION 3 E 0 7.04  48.00
II CORRECTION 3 c 50 5.52  50.27
INTERCEPTOR 3 D 50 4.00  48.00
P.S. IMP 3 D 90 7.40 4630
FORCE MAIN 3 E 90 5.08  46.30
FORCE MAIN 3 E 90 4.90  46.30
II CORRECTION 3 G 90 6.00  88.91
SEWER REHAB 3 c 90 6.00  88.91
STP IMP 3 D 50 6.00  67.00
COLLECTION 3 D 50 5.72  42.00
SYSTEM 3 D 50 5.72  42.00
STP IMP 3 C 90 8.52  66.00
S0 3 c 90 7.72  38.00
II CORRECTION 3 ¢ 90 7.72  38.00
INT P1 3 E 90 3.40  38.00
INT P2 3 E 90 3.40  38.00
PS NO. 1 3 c 90 6.00  38.00
STP IMP 3 E 90 7.72  38.00
COLL SYSTEM 3 c 130 3.80  38.00

TIME:

1:36:34 PM  PACE:
FROJECT TOTAL
TYPE POINTIS

10 E 69.90
6 D 153.90
7 D 123.77
D 120.50

7 B 182.73
10 E 85.35
10 E 65.04
7 c 112.79
& D 108.00
2 D 145.70
2 E 143.38
2 E 143.20
7 ¢ 191.91
9 Cc 193.91
10 D 133.00
1 D 98.72
10 D 107.72
10 C 174.52
3 C 138.72
7 C 142.72
2 E 133.40
2 E 133.40
8 C 142.00
10 E 145.72
1 ¢ 172.80
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E
I
E
E
E
E
E
E
I
E
E
E
E
E
E
E
E
E
I
E
I
I
I
B

E

PROJECT
NUMBER

056502BB
071401BB
07140144
043203AA
04080144
04080244
06700244
06700144
044302AA
064701AA
061703AA
069902AB
06990244
0576024A
069903AB
069903AA
069910AB
069910AA
069901AC
06990144
06990148
069917AA
037103AA
037102AA
06991844

STANFIEID
SUMPTER
SUMPTER
SWEET HOME
TOLEDO
TOLEPRO

TRI CITY S5.D.
TRI CITY S.D.

TURNER
TWIN ROCKS

UNION GAP S.D.

USA
USA
USA
USA
UsA
Usa
USA
UsA
USA
UsA
usa
USA
USA
Usa

MYRTLE CREEK
CITY

SAN DISTRICT
DISTRICT
ATOHA #3
ALOHA #3
BANKS
BEAVERTON
BEAVERTON
COOPER. MIN
COOPER MTIN
CORNELIUS
CORNELIUS
CORNELIUS
COUNCIL CREEK
DURHAM
DURHAM
FOREST GROVE

TIME:

DATE: 4/15/88
DEPARTMENT Ob ENUTRONMENTAL QUALITY

: POINTS LIST
REG.  POP.  STREAM
COMPONENT STEP CIASS EMPH. EMPH.  RAMK
LIFT STATION 3 E 50 6.42  67.33
COLLECTION 3 D 50 4.30  49.00
SYSTEM 3 D 50 4.30  49.00
1 CORRECTION 3 c 90 7.68  77.55
1/T CORR 4 B 90 7.02  72.00
PUMP STATION 4 B 90 7.02  72.00
II GORRECTION 3 D 90 7.56  77.33
SLUDGE DISP 3 D 90 7.5  77.33
INTERCEPTOR 3 E 0 6.12  91.18
PS 3 D 50 4.00  38.00
INTERCEPTOR 3 D 50 4.22 44,00
I/1 CORR 3 D 50 .00 95.73
PS 3 D 50 .00 95.73
INTERCEPTOR 3 D 90 5.38  48.00
1/1 CORR 3 D 50 00 95.73
PS 3 D 50 .00 95.73
I/I CORR 3 D 50 .00 95.73
INTERCEPTOR 3 D 50 .00 95.73
INTER 3 E .00 95.73
INTERCEPTOR 3 D 7.38  48.00
PS 3 E 00 95.73
PS 3 E .00 95.73
ADVANCED TREAT. 3 D 50 5.68  95.73
SLUDGE 3 D 50 10.16  95.73
INTERCEPTOR 3 E 0 .00 95.73

1:36:36 PM  PAGE:
PROJEGCT TOTAL
TYPE POINTS
8 E 131.75
1 D 104.30
10 D 113.30
7 C 182.23
7 B 176.02
10 B 179.02
7 D 181.89
10 D 184.89
6 E 103.30
8 D 100.00
6 D 104.22
6 D 151.73
6 D 151.73
8 D 151.38
6 D 151.73
6 D 151.73
6 D 151.73
6 D 151.73
6 E 101.73
8 D 63.38
6 E 101.73
6 E 101.73
5 D 156.41
10 D 165.89
6 E 101.73

10
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E
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PROJECT
NUMBER.

057502AA
05750544
057503AA
069911AA
0682024A
06820148A
06820344
069%04AB
069904AA
06991644
063907AB
069907AA
069905AB
0699054A
06991244
069909AB
069909AA
07230144
069919AA
069906AB
069906AA
069908AB
069908AA
06991344
06991444

UsA
Usa
USA
UsA
UsA
usa
USA
USA
UsSA
UsA
USA
UsA
UsA
Usa
USA
USA
USA
Usa
TUSA
UsA
USA
usa
UsA

STATE OF CREGON

DEPARTMENT OF ENVIRONMENTAT. QUALITY

GASTON
GASTON SOUTH
GASTON WEST
HILEON/217
HILLSBORO
HILLSBORO
HITISBORO
HILLSBORO EAST
HILLSBORO EAST
HILLSBORO WEST
INTERCEP SOUTH
INTERCEP SOUTH
LOWER, TUALATIN
LOWER TUALATIN
METZGER /PROGRES
REEDVILLE/BUTTE
REEDVILLE/BUTTE
ROCK CR.
SHERWOOD

SW FOREST GROVE
SW FOREST GROVE
TEKTRONIX
TEKTRONIX
TIGARD

WEST BEAVERTON

POINTS LIST

COMPONENT

INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
INTERCEPTOR
CORNELIUS INT.
EFF DISPOSAL
II CORRECTION
1/1 CORR
INTERCEPTOR
INTERCEPTOR
1/1 CORR
INTERCEPTOR
I/I CORR
INTERCEPTOR
INTERCEPTOR
I/I CORR
INTERCEPTOR
ADVANCED TREAT.
PS

I/I CORR
INTERCEPTOR
I/1 CORR
INTERCEPTOR
INTERGEPTOR
INTERCEPTOR.

STEP

Lo

W W W W W W W W Ww w W W W W W w w W W W w w w W

CLASS

[ B . B = R A o I = S 3 N = N~ S~ = J = = S == R e R - I we R = N - S 5 I 5 S s B = R 5 I b |

DATE: 4/15/88 TIME: 1:36:37 PM  PAGE:
90 5.48 95.73 8 ¢ 199.21
0 3.40 95.73 6 E 105.13
0 3.40 95.73 6 D 105.13
0 .00 95.73 6 E 101.73
0 4.00 95.73 2 E 101.73
0 8.00 95.73 10 E 113.73
90 8.00 95.73 7 B 200.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
0 .00 95.73 6 E 101.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 b 151.73
0 .00 95.73 6 E 101.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
50 6.60 95.73 5 D 157.33
0 .00 95.73 6 E 101.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
50 .00 95.73 6 D 151.73
.00 95.73 6 E 101.73

.00 95.73 6 E 101.73

11
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PROJECT
NUMBER

06991544
07150144
066001AA
06600244
06310244
06310144
07310144
06750244
06750144
06010188
069201AA
06920244
06920324
06920444
069703AA
0716014A
059703A4
05970244
0597014A

VENETA
VENETA
VERNONTA
VERNONIA.
WALDPORT
WALLOWA
WALLOWA
WALLOWA COUNTY
WARRENTON
WARRENTON
WARRENTON
WARRENTON
WESTFIR
WESTON
YONCATTIA
YONCALIA
YONCALIA

STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY

POINTS LIST

WILLOW CR/SUNSE INTERCEPTCR

A STREET
CITY
CITY
CITY
CITY
CITY
CITY
CITY
WALLOWA TAKE
CITY
CITY

HARBOR & ENSIGN
MERLIN & SECOND

NORTH
CITY
CITY
CITY
CITY

SEWER REHAB
II CORRECTION
STP EXPANSION
1/I CORR

STP IMP

STP IMP

I1 CORRECTION
STP IMP

COLL SYSTEM
II CORRECTION
STP EXPANSION
PS/FM

FORCE MAIN
INTERCEPTOR
I1 CORRECTION
1T CORRECTION
SEWER REHAB
STP IMP

STEP

[¥%)

W W Ww W W Ww Ww w w Ww w w w & B W W W

CLASS

O OO QU W @3B 0 o o B0 o om

DATE: 4/15/88
REG.  POP.  STREAM
EMPH. EMPH.  RANK
0 .00 95.73
90 6.40  26.00
50 6.76  54.82
90 6.60  54.82
90 6.48  68.54
90 6.48  68.54
90 6.40  47.00
50 5.82 4467
90 5.82  4h.67
0 6.00 4467
90 6.96  38.00
90 6.94  38.00
90 5.06  38.00
90 4.86  38.00
0 3.40  70.73
50 5.72  34.00
90 5.86  44.00
90  .5.86  44.00
90 5.86  44.00

TIME:

1:36:39 PM  PAGE:
W B
6 E 101.73
8 D 130.40
7 D 118.58
10 E 161.42
7 B 172.02
10 € 175.02
10 C 153.40
7 D 107.49
10 D 150.49
1 D 51.67
7 D 141.96
10 E 144.94
2 E 135.06
2 E 134.86
6 E 80.13
7 D 96.72
7 C 146.86
9 C 148.86
10 C 149.86

12



PROJECT ADDITIONS AND DELETIONS FOR FY89

ATTACHMENT ¥

The following is a summary of project additions and deletions from the
adopted FY88 priority list and reflected on the proposed FY89 priority list.

A.

Project Additions

Brownsville
Gervais
Riddle
Roseburg
Waldport

Project Deletions

STP IMP at D123.29
STP IMP, PS at D147.89
1/1 CORR at D123.77
USA I/I CORR at B182.73
STP IMP at C1%3.40

The following projects have been deleted from the FY89 priority list
for one of the following reasons:

1. Project was funded from other sources.

2. Water quality problems were corrected.

3. Water quality problems can be corrected by non construction

methods.

Community Project Project Numbex
Powers Pump Station 0706203
Powers I/1 Correction 070201
Powers STP IMP 070202
MI1l City System 044701
Westfir STP IMP 069702
Westfir I/1I Correction 069701
Qakridge I/1 Correction 051403
OCakridge STP IMP 051402
Hood River Interceptor 057702
Eagle Point Interceptor 042902
Keizer Interceptors 070101
Lincoln City Interceptor 055904
Newport Sludge handling 061803
Dufur - STP IMP 047302
Nyssa STP IMP 070801
Nyssa Pump Station 070802
Condon STP IMP 070401
Milton-Freewater Solids handling 058902
Milton-Freewater STP IMP 058903
Ione System 058302
Lane Co.(Mapleton) System 044201
Lincoln Co.(5W area)System 053701
Wallowa Co,
(Wallowa Lake) Interceptors 060101
Sodaville System 066201
Florence 1/1 Correction 053303
Joseph STP IMP 051902
Anmity Outfall 050804



C. Projects Receiving Construction Grants in FY87

The following projects received grants in FY87 and have been removed

from the Draft FY89 priority list,

Community

Coos Bay No. 1

Estacada
Gresham
Gresham
Gresham
Gresham
Gresham

Kalamath Falls

Portland
Portland
Portland
Portland
Portland
Portland
Portland
Portland
Portland
Portland

Roseburg U.5.A.

Salem

WC3196

Project

STP IMP
STP IMP
Glisan Inter.
STP IMP

- 8olids Handling

Linneman Inter.

Johnson Cr. Inter.

Interceptor

S. Mid Co. Inter. -

Interceptor P4
103rd Inter.
Brookland Inter.
Flavel Inter.
Cully Inter,
Burnside Inter.
N.E. Knott Inter.
Lombard Inter.
Broadway PS/FM
Sewer Rehab.
Interceptor

Project Number

062801
059402
069504
069501
069502
069503
069508
051604
034204
034203
(34207
034205
034206
042604
042603
042605
072001
072002
069302
099401



NEIL GOLDSCHMIDT
GOVERNCH

Environmental Quality Commission
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503} 2298-5686

MEMORANDUM

To: Envirommental Quality Commission

From: Director

Subject: Agenda Item G, April 29, 1988, EQC Meeting

Reguest for Authorization to Conduet a Public Hearing on
Proposed Additions to Solid Waste Rules Regarding Financial

Assurance at Regional Solid Waste Disposal Facilities., OAR
340-61-010 and 029

Background

HB 2619 (passed by the 1987 Legislature) was developed to regulate regional
disposal sites. A regional disposal site is defined as a site that is:

a)

b)

A disposal site selected pursuant to Chapter 679, Oregon Laws 1985
{(landfill siting bill, SB 662), or

A disposal site that receives, or a proposed disposal site that is
designed to receive more than 75,000 tons of solid waste a year
from commercial haulers from outside the immediate service area in
which the disposal site is located. As used above, immediate
service area means the county boundary of all counties except a
county that is within the boundary of the Metropolitan Service
District. For a county within the Metropolitan Service District’s
immediate service area means the Metropolitan Service District
boundary.

One section of HB 2619 added a subsection to ORS 459.235 as follows:

DEQ-46

"ORS 459.235 Applications for permits; fees; bond.

(1)
(2)
(3)

If the application is for a regional disposal facility, the
applicant shall file with the Department a surety bond in the form
and amount established by rule by the Commission, ..." (Copy of
Section attached - Attachment I)
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The Department is presently processing two permit applications for new
regional disposal sites, Oregon Waste Systems near Arlington and Tidewater
Barge near Boardman. In addition, one existing disposal site qualifies as a
regional disposal site, Coffin Butte Landfill near Corvallis.

Statement of Need for Rulemaking, Fiscal Impact Statement, Land Use
Consistency Statement, Draft Rule and Notice of Public Hearing are attached
(Attachment I1, III, IV and V).

Alternatives and Evaluation

The Solid Waste Advisory Committee examined a wide range of options for
financial assurance.

The following questions were examined before a recommendation was made:

1, What is financial assurance to be provided for and at what levels?
a. Closure and post-closure,
b. Potential environmental damage, and
c. Potential liability to off-site parties,

2. Can incentives be gilven for good operation/construction?

3. What type of financial instruments are available for security?

4, If extra money is accumulated over closure/post-closure costs, how

should it be used upon site release?

Existing closure and post-closure financial assurance requirements (0OAR 340-
61-034) cover only the last five years of operation and post-closure
activities, The amount is based on engineering estimates for anticipated
activities only. It was the committee's recommendation that financial
assurance for regional disposal facilities go beyond closure and post-
closure activities, There was substantial discussion on what the amount for
unanticipated costs should be if any. Several landfills in the state of
Washington have had large expenditures for corrective action, some exceeding
$30 million., The committee yvealized that they were changing the focus of
the present closure and post-closure requirements by recommending that an
"up front® closure fund be established and by also including a base amount
for study, repair and remedial actionm.

During all of the discussions, the committee agreed that the financial
assurance requirements should not be so high that the smaller operator would
be unable to compete, It was suggested that operators be allowed to create
an accumulating fund over a number of years rather than have all of the
money at the begimning.

While the committee initially was in faver of incentives for good
construction/operation, they ultimately decided that this concept was
unworkable and dropped it from their recommendation.
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It was also agreed that there should be financial assurance to cover
closure/post-closure and potential remedial action. However, the committee
indicated the Department should not get involved in requiring liability
insurance for third party suits, This was based on the premise that the
state should not be involved in requiring protection from citizen civil
action.

The committee recommended that all of the financial instruments presently in
the rules (OAR 340-61-034) be allowed. These are:

Closure trust fund,

Surety bond,

Irrevocable letter of credit,
Closure insurance policy,

Financial test, and

Other forms with the same security.

[ R S

The following recommendation was made by the committee:

o Financial assurance for regional sites be determined by the amount
needed for closure/post-closure or $1 million whichever is higher.

o That this fund be used for environmental liability at the
direction of the Department to include study, repair and remedial
action,

o All of the instruments currently allowed for financial assurance

be allowed, including building up of the fund over a number of
years (per ton fee).

DEQ staff took the committee's recommendation and prepared a draft rule,
The draft rule was presented to the committee and received their approval.

During discussions of financial assurance, the committee voiced concerns
that this rule would only be a stop gap measure until additional legislation
was developed, They are especially interested In extending financial
assurance to other disposal sites and exploring the possibility of a state
insurance pocl to cover smaller sites,

When financial assurance requirements for closure/post-clesure of land
disposal sites were imposed by the legislature in 1983 (ORS 459.270 and
459.273), there was concern over accumulation of excess money by landfill
operators. ORS 459.273 requires that excess money to the extent practical
be used for the following:

1. A reduction in the rates a person within the area served by the
land disposal site is charged for solid waste collection service;
or

2. Enhancing present or future solid waste disposal facilities within

the area from which the excess money was received.
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Because of the past legislative concern, these requirements have been placed
on financial assurance at regional sites.

Summation

1. ORS 459.235(3) requires the Commission to adopt rules regarding type
and amount of financial assurance for regional disposal facilities.

2, The Department's Solid Waste Advisory Committee has recommended that
financial assurance rules contain the following:

a. Financial assurance amount be equal to closure/post-closure cost
estimates or $1 million, whichever is higher.

b. That the Department be allowed to require use of the fund for
remedial action in addition to clesure/post-closure,

c. That all instruments currently allowed in Department rules, OAR
340-61-034, be acceptable forms of financial assurance.

Director’'s Recommendation

Based on the summation, it is recommended that the Commission authorize a
public hearing to take testimony on proposed new financial assurance rules
for regional disposal facilities, OAR 340-61-029.

Fred Hans%g%*d‘J
Attachments: I. ORS 459.235

IT1. Statement of Need for Rulemaking
ITI. Statement of lLand Use Consistency
IV. Draft Rule

V. Notice of Public Hearing

R.L. Brown:b
229-6237
SB7423

March 29, 1988



. - 459,235 Applications for perimits; fees;
bond. (1) Applications -for permits -shall be -on

» forms preseribed by the department. An applics-
“tion shall contain a description of the existing
- and proposed operation: and' the existing and
proposed facilities at the site, with detailed plans .
‘and specifications for any facilities to be ‘con-
. §tructed. ‘The application shall' inciude & recom-

- ‘mendation by the local government unit or/units

having jurisdiction and such other information

the department ‘deeras necessary ‘in order-to
determine whether the site and solid waste dis-
posal facilities located thereon: and-the operation

~will comply with applicable requirements.. -;1.:,

(2)-Subject. t¢ the review of the Executive

Department and the prior approval of the appro--

priate legislative review:agency, permit fees may

| be charged in accordance with ORS' 468.065 (2).

(3) If the applicatios is for a regional disposal -

" facility, the applicant shall file with the depart-

. ment a.surety bond -in the form: and amount
~ established by rule by the'commission. The bond

or financial assurance shall be executed in favor

. of the State of Oregon and shalil be in an amount

as determined by the department t¢ be reasona-

bly necessary to protect the environment, and the
‘health, safety and we!fare of tha people of the

state. The ‘commission may aﬂow the apphcant to
substitute other financial assurance for the bond,
in the form and amopunt, the commission. consxd~

ers satisfactory. [1971 c.548 §9. 1977:5,37.§1; 1983 £.144

51 1987 c.876 818) -
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Before the Environmental Quality Commission
of the State of Oregon

In the Matter of Amending ) Statement of Need for Rule
OAR 340-61-010 and Adopting ) Amendment and Fiscal and
0AR 340-61-029 ) Economic Impact

1. Statutory Authority

ORS 459.235(3) provides that an applicant for a regional disposal site
shall file with the Department a surety bond in the form and amount
established by rule by the Commission.

2. Statement of Need
The Department presently has applications for two regional disposal

sites. Before they can begin operation, the Commission must adopt
rules setting the amount and form of financial assurance.

3. Principal Documents Relied Upon

a. Oregon Revised Statutes, Chapter 459.
b. Oregon Administrative Rules, Chapter 340, Division 61.

4, Fiscal and Fconomic Impact

The proposal would require that a minimum of $1 million be accumulated
by the permittee over a maximum period of 5 years, This would equate
to approximately 30 cents per ton for users of the proposed eastern
Oregon sites, based on anticipated annual disposal. 1If the applicant
uses a corporate guarantee, there would be no cost to this rule,

Valley Landfills, Inc., Corvallis, a small business, would be impacted
by the rule begimming in July 1989, It is anticipated, however, that
user fees at the disposal site would be increased to cover the
additional cost. Other than small increases in fees to small
businesses there would be no other fiscal impact on small businesses.

SB7423.2



Attachment III
Agenda Item G
April 29, 1988, EQC Meeting

Before the Environmental Quality Commission
of the State of Oregon

In the Matter of Amending
OAR 340-61-010 and Adopting
OAR 340-61-029

Land Use Consistency

L

The proposed rule amendments do not affect land use as defined in the
Department’s coordination program approved by the Land Conservation and
Development Commission,

SB7423.3
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Proposed Amendwents to OAR 340-61

DEFINITIONS

340-61-010 As used in these rules unless otherwise specified:

(1) "Access road" means any road owned or controlled by the disposal
site owner which terminates at the disposal site and which provides access
for users between the disposal site entrance and a public road,

(2) “Airport" means any area recognized by the Oregon Department of
Transportation, Aeronautics Division, for the landing and taking-off of
aircraft which is normally open to the public for such use without prior
permission.

(3) "Aquifer"” means a geologic formation, group of formations or
pertion of a formation capable of yielding usable quantities of ground
water to wells or springs.

(4) "Assets" means all existing and probable future economic benefits
obtained or controlled by a particular entity.

(5) "Baling" means a volume reduction technique whereby solid waste is
compressed into bales for final disposal.

(6) "Base flood” means a flood that has a one percent or greater
chance of recurring in any year or a flood of a magnitude equaled or
exceeded once in 100 years on the average of a significantly long period.

(7) "Closure permit" means a document issued by the Department
bearing the signature of the Director or his authorized representative
which by its conditions authorizes the permittee to complete active

operations and requires the permittee to properly close a land disposal
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site and maintain the site after closure for a period of time specified by
the Department,

(8) "Commission” means the Environmental Quality Commission.

(9) "Cover material”™ means soll or other suitable material approved by
the Department that iIs placed over the top and gide slopes of solid wastes
in a landfill.

(10) "Composting" means the process of controlled biological
decomposition of organic solid waste.

(11l) "Current assets" means cash or other assets or resources
comnonly identified as those which are reasonably expected to be realized
in cash or sold or consumed during the normal operating cycle of the
business,

(12) "Current liabilities" means obligations whose liquidation
is reasonably expected to require the use of existing resources properly
classifiable as current assets or the creation of other current liabilities.

(13) "Department" means the Department of Envirommental Quality.

(14) "Digested sewage sludge" means the concentrated sewage sludge that
has decomposed under controlled conditions of pH, temperature and mixing in
a digester tank.

{15) "Director" means the Director of the Department of Environmental
Quality.

{16) "Disposal site" means land and facilities used for the disposal,
handling or transfer of or resource recovery from solid wastes, including

but not limited to dumps, landfills, sludge lagoons, sludge treatment

facilities, disposal sites for septic tank pumping or cesspool cleaning
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service, transfer statlons, resource recovery facilities, incinerators for
solid waste delivered by the public or by a solid waste collection service,
composting plants and land and facilities previously used for solid waste
disposal at a land disposal site; but the term does not include a facility
subject to the permit requirements of ORS 468.740; a landfill site which is
used by the owner or person in control of the premises to dispose of seil,
rock, concrete or other similar nondecomposable material, unless the site is
used by the public either directly or through a solid waste collection
gservice; or a site licensed pursuant to ORS 481.345.

(17) "Endangered or threatened species™ means any species listed as such
pursuant to Section 4 of the Federal Endangered Species Act and any other
species so listed by the Oregon Department of Fish and Wildlife,

(18) "Financial assurance” means a plan for setting aside financial
resources or otherwise assuring that adequate funds are available to
properly close and to maintain and monitor a land disposal site after
the gite 1s closed according to the requirements of a permit issued by the
Department.

(19) "Floodplain" means the lowland and relatively flat areas adjoining
inland and coastal waters which are inundated by the base flood.

(20) "Groundwater" means water that occurs beneath the land surface in
the zone{s) of saturation.

(21) "Hazardous waste" means discarded, useless or unwanted materials or
residues in solid, liquid or gaseous state and their empty containers which

are classified as hazardous pursuant to ORS 459,410,
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(22} "Heat-treated" means a process of drying or treating sewage sludge
where there is an exposure of all portions of the sludge to high
temperatures for a sufficient time to kill all pathogenic organisms.

(23) "Incinerator" means any device used for the reduction of
combustible solid wastes by burning under conditions of controlled air flow
and temperature.

(24) "Land disposal site" means a disposal site in which the method of
disposing of solid waste is by landfill, dump, pit, pond or lagoon.

{25) "Landfill" means a facllity for the disposal of solid waste
involving the placement of solid waste on or beneath the land surface,

(26) "Leachate" means liquid that has come into direct contact with
solid waste and contains dissolved and/or suspended contaminants as a
result of such contact.

(27) "Liabilities" means probable future sacrifices of economic benefits
arising from present obligations to transfer assets or provide services to
other entities in the future as a result of past transactions or events.

(28) "Local govermment unit" means a city, county, metropoclitan service
district formed under ORS Chapter 268, sanitary district or sanitary
authority formed under ORS Chapter 450, county service district formed under
ORS Chapter 451, regional air quality control authority formed under ORS
468.500 to 468.530 and 468.540 to 468.575 or any other local government unit
responsible for solid waste management.

(29} "Net working capital® means current assets minus current

liabilities.
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(30) "Net worth" means total assets minus total liabilities and is
equivalent to owner's equity.

(31) "Open dump"” means a facility for the disposal of solid waste which
does not comply with these rules.

(32) "Permit” means a document issued by the Department, bearing the
signature of the Director or his authorized representative which by its
conditions may authorize the permittee to comstruct, install, modify or
operate a disposal site in accordance with specified limitations.

(33) "Person" means the state or a public or private corporation, local
government unit, public agency, individual, partnership, association, firm,
trust, estate or any other legal entity,

(34) "Public waters" or "Waters of the State" include lakes, bays,
ponds, impounding reservoirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific Ocean within the
territorial limits of the State of Oregon and all other bodies of surface
or underground waters, natural or artificial, inland or coastal, fresh or
salt, public or private {except those private waters which do not combine
or effect a junction with natural surface or underground waters}, which are
wholly or partially within or bordering the state or within its
jurisdiction.

(35) "Processing of wastes" means any technology designed to change the
physical form or chemical content of solid waste including, but not limited
to, baling, composting, classifying, hydropulping, incinerating and

shredding.



Attachment IV
Agenda Item G
April 29, 1988, EQC Meeting
Page 6

(36) "Putrescible waste " means solid waste containing organic material
that can be rapidly decomposed by microorganisms, which may give rise to
foul smelling, offensive products during such decomposition or which is
capable of attracting or providing food for birds and potential disease
vectors such as rodents and flies.

(37) PRegional disposal site” means:

(a) A disposal site selected pursuant to chapter 679. Oregon Laws 1985:

(b) A disposal site that receives, or a proposed disposal site that isg

desipned to receive more than 75 000 tons of solid waste a vear from

commercial haulers from outside the immediate service area in which the

disposgal site is located. As used in this paragraph, "immediate service

area" means the county boundary of all counties except a county that is
within the boundary of the metropelitan service district. For a county

within the metropolitan service district. "immediate service area" means the

metropolitan gservice district boundary.

£38) [(37)] "Resource recovery" means the process of cbtaining useful
material or energy from solid waste and includes:

(a) "Energy recovery," which means recovery in which all or a part
of the solid waste materials are processed to utilize the heat content,
or other forms of energy, of or from the material,

(b) "Material recovery," which means any ptrocess of obtaining from
solid waste, by presegregation or otherwise, materials which still have
useful physical or chemical properties after serving a specific purpose

and can, therefore, be reused or recycled for the same or other purpose.
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(c) "Recyeling," which means any process by which solid waste
materials are transformed into new products in such a manner that the
original products may lose their identity.

(d) "Reuse," which means the return of a commodity into the economic
stream for use in the same kind of application as before without change
in its identity.

£39) [(38)] "Salvage" means the controlled removal of reusable,
recyclable or otherwise recoverable materials from solid wastes at a solid
waste disposal site,

(40) [(39)] "Sanitary landfill” means a facility for the disposal of
solid waste which complies with these rules.

(41) [(40)] "Sludge" means any solld or semisolid waste and associated
supernatant generated from a municipal, commercial, or industrial
wastewater treatment plant, water supply treatment plant or air pollution
control facility or any other such waste having similar characteristics and
effects.

(42) [(41)] "80lid waste" means all putrescible and non-putrescible
wastes, including but not limited to garbage, rubbish, refuse, ashes, waste
paper and cardboard; sewage sludge, septic tank and cesspool pumpings or
other sludge; commercial, industrial, demclition and construction wastes;
discarded or abandoned vehicles or parts thereof; discarded home and
industrial appliances; manure; vegetable or animsl solid and semi-solid
wastes, dead animals and other wastes; but the term does not include:

(a) Hazardous wastes as defined in ORS 459.410.

(b) Materials used for fertilizer or for other productive purposes or
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which are salvageable as such materials are used on land in agricultural
operations and the growing or harvesting of crops and the raising of fowls
or animals,

{43) [(42)] "Solid waste boundary" means the outermost perimeter (on
the horizontal plane) of the solid waste at a landfill as it would exist at
completion of the disposal activity,

{44) [(43)] "Tangible net worth" means the tangible assets that remain
after deducting liabilities; such assets would not include intangibles such
as goodwill and rights to patents or royalties.

{45) [(44)] "Transfer station" means a fixed or mobile facility,
normally used as an adjunct of a solid waste collection and disposal system
or resource recovery system, between a collection route and a disposal
site, including but not limited to a large hopper, railroad gondola or
barge.

{46) [(45)] "Underground drinking water source" means an agquifer
supplying or likely to supply drinking water for human consumption.

(47) [(46)] "Vector" means any insect, rodent or other animal capable
of transmitting, directly or indirectly, infectious diseases from one
person or animal to another.

(48) [(47)] "Waste" means useless or discarded materials.

(49) [(48)] "Zone of saturation" means a three (3) dimensional section
of the so0il or rock in which all open spaces are filled with groundwater.
The thickness and extent of a saturated zone may vary seasonally or
periodically in response to changes In the rate or amount of groundwater

recharge, discharge or withdrawal,
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REGIONAL TANDFTILLS

OAR 340-61-029

1)(a) At least three (3} months prior to first receiving waste, the

applicant for a new regional disposal facility shall gubmit to and have

approved by the Department., a financial assurance plan, For purposes of

this rule "new regional disposal facility" is a regional disposal facility

which has received no waste prior to January 1, 1988,

{b) Regional disposal Ffacilities existing on Januaryv 1. 1988 must

submit to the Department a financial assurance plan with their application

for renewal of the existing solid waste disposal permit at least three (3}

months prior to permit expiration.

{¢) The financial assurance plan must be in accordance with 0OAR
340-61-034¢1)(a b) _and (¢

(2) The total amount of Ffinancial assurance to be provided shall be the

greater of:
(a) The sum of closure and post-closure estimated costs as approved by

the Department., or

by $1.0060,000

(3)(a) The Department will approve only forms of financial assurance

which are listed in OAR 340-61-034(3){(c) (A through G).

(b) If the financial assurance plan provides for accumulation of the

total amount over a period of time, the time shall not exceed five (5 ears

from startup or renewal of the permit,
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4) The financial assurance plan must be evaluated by the applicant and

new amounts submitted to the Department as operational plans are amended or

at least once each five (5) vears,
(5) Financial assurance shall provide that the Department may use a
portion. or all., of the finapciasl assurance to cover study/repair and

_remedial action to address pollution from the landfill.

(6) If the Department reguires use of the financial assurance for

remedial action, the permittee shall submit_a plan within three (3) months

to reestablish the fund,

{7) Upon successful closure and release from permit requirements by the

Department, anv excess money in the financial assurance account must be used

in a manner consistent with OAR 340-61-034(3){(a){(C).

(8) The permittee is subject to audit by the Department and shall allow

the Department access to all records during nermal business hours for the

purpogse of determining compliance with this rule.
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A CHANCE TO COMMENT ON...

ROTICE OF PUBLIC HEARTNG

WHO IS

Hearing Date: 6/2/88
Comments Due: 6/3/88

Persons applying for or holding a Solid Waste Disposal Permit for
AFFECTED: regional disposal facility.
WHAT IS Adoption of a new rule requiring financial assurance at a
PROPOSED regional disposal facility.
WHAT ARE THE A regional disposal facility (receives over 75,000 tons of solid
BIGHLIGHTS: waste yearly from out of county) will be required to provide at least
$1 million financial assurance for closure/post-closure and remedial
action. The facility will be allowed to accumulate the money over a
five-year period. Financial assurance may be provided by instruments
presently identified in Department rules (0AR 340-61-034). These are:
1. eclosure trust fund, 2. surety bond, 3. irrevocable letter of credit,
4. closure insurance policy, 5. financial test, 6. other forms with the
same security.
HOW TO A public hearing is scheduled for:
COMMENT :
9:00 a.m., Thursday
June 2, 1988
DEQ, Headquarters Office
4th Floor Conference Room
811 5.W. 6th Avenue
Portland
Written comments should be sent to Robert L. Brown, Hazardous and Solid
Waste Division, DEQ, 811 S.W. 6th Avenue, Portland, OR 97204-1390, by
5:00 p.m., June 3, 1988.
WHAT IS THE The Environmental Quality Commission may adopt the rule as proposed,
NEXT STEP: adopt a modified rule or decline to adopt the rule as a result of the

14/1/86

811 S.W. 6th Avenue
Portland, OR 97204

hearing testimony.

Statements of Need, Fiscal Impact, Land Use Consistency, Statutory
Authority and Principal Documents Relied Upon are filed with the
Secretary of State.

SB7423.5
FOR FURTHER INFORMATION:

distance charges from other parts of the state, call 1-800-452-4011.

Centact the person or division identified in the public notice by calling 228-5696 in the Portland area. To avold long
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DEQ-46

N oo 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Envirommental Quality Commission
From: Director
Subject: Agenda Item H, April 29, 1988, EQC Meeting

Request for authorization to conduct a public hearing on
proposed amendments and new rules relating to the opportunity
to recyele vard debris, OAR 340-60-015 through 140,

BACEGROUND

On December 11, 1987 the Environmental Quality Commission (EQC) adopted
rules which identified yard debris as a principal recyclable material in the
five Portland area wastesheds. At that meeting the EQC directed the
Department to draft additional rules which clarify the range of acceptable
alternative methoeds for providing the opportunity to recycle yard debris.

The Commission has been dealing with the issue of yard debris recycling
since they adopted rules relating to the implementation of the Oregon
Recyecling Opportunity Act in December 1984, Over that time period the
Department has met with a series of yard debris recycling task forces, held
a number of informational meetings and public hearings and periodically
returned to the Commission with issues related to yard debris recycling.

The major questions which have been raised before the Commission and the
Department have been as follows:

1) Are the yard debris processors capable of handling the additional
volume which will be generated from a collection system? Is there a
market for more processed yard debris products?

2} How can yard debris collection and processing capacity be balanced?

3) Who will plan, provide and pay for yard debris collection.

4) What level of yard debrig recycling/collection service will be
required?
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5) What are acceptable alternative methods for providing the
opportunity to recycle? What standard will be used for the acceptance
or non acceptance of a proposed alternative method?

Local govermments, solid waste and recyclable material collectors and yard
debris processors in each of the five wastesheds of focus must determine
where yard debris can be successfully collected and recycled and where it
fails to meet the definition of a "recyclable material”.

Program costs are a concern for both the service providers and the public.
If programs are established too quickly they may overload the existing
processing capacity and create economic and envirommental problems. If
inefficient programs are established they may be so costly that there will
be a public backlash with a resulting low participation. On the other hand,
local govermment and the collection industry are very hesitant to initiate a
costly new collection program without assurance of program success and some
form of cost recovery,

The Department has continued to work with an advisory group of affected
persons during this rule drafting process, This group has reviewed and
commented on the proposed rules but has not reached a consensus in support
of the proposed rules. There remains a strong difference of opinion as to
the appropriate level of yard debris recyeciing and the appropriate role for
the Department and Commission in directing the development of yard debris
collection and recycling programs,

The proposed rules address eight major issues elements: 1) standards for a
range of acceptable alternative methods; 2) responsibility for development
of the yard debris recycling plan; 3) responsibility for providing the
opportunity to recycle yard debris; 4) performance standards for yard debris
recycling programs; 5) an annual report on processor demand; &) linkage
between the processor demand and collection system performance standards; 7)
requirements related to yard debris recycling at depots and disposal sites;
and 8) clarification of the ability of service providers to charge for yard
debris collection service.

The proposed rules both identify standards for acceptable alternative
methods and list specific methods which might be proposed., There was
digscusgsion of this issue with the advisory group and some proposed
alternative methods were dropped from the rules. A strong feeling among
some of the advisors was that a greater range of acceptable alternative
methods should be provided. There was also some concern that the standards
were too restrictive on service providers.

The responsibility for planning and development of yard debris recycling
program falls on local government. Some of the advisors felt either the
planning or both the planning and development functions were more
approptriately done at the regional level., The proposed rules were changed
to provide the option for local governments to use regional planning and
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implementation agencies if they so desire. There was also a suggestion that
the Department or Commission should use its authority cover Metro's regional
waste reduction plan to facilitate the development of a regional yard debris
recycling program.

Performance standards for yard debris programs have been incorporated into
the proposed rules, These performance standards are linked to the ability
of the yard debris processors to utilize increasing amount of material.
There is also a linkage between the processor demand and the planning
process. The rules call for the Department to report on processor demand so
that this information can be Incorporated into the planning process., The
performance standards are designed so that local government will not be
required to provide yard debris collection programs which are beyond the
processor's marketing capacity. There was strong advisor support for the
concept of linking collection requirements to processor market capacity.
However, some advisors felt this relationship was already implicit in the
definition of “"recyclable material" and that it was unnecessary to
delineate it further in performance standards.

The rules also provide guidance for the operation of collection depots at
disposal sites or other appropriate locations and restrict disposal of
source separated yard debris at landfills,

The question of how new yard debris collection programs will be financed is
another major issue. Early drafts of the proposed rules contained specific
financing mechanisms. However, the advisory group felt that local and
regional govermments already had adequate authority to finance the cost of
vard debris collection and specific financing proposals were removed at
their suggestion.

ALTERNATIVES AND EVALUATION

The Commission has three major alternatives in adopting rules relating to
the collection and recycling of yard debris. Firsgt, the Commission could
adopt the minimum required guidance and leave the bulk of the details on how
the opportunity to recycle will be provided to the affected persons in each
wasteshed. 8econd, the Commission could identify the major issues and
provide rules which structure the decision making process for local
governments and the affected persons. Finally, the Commission could adopt
rules which deal with each specific local issue.

The Oregon revised statutes and administrative rules related to the
opportunity to recycle provide the basic direction for affected persons to
determine if and how to provide the opportunity to recycle yard debris.
These basic standards leave a great deal of room for interpretation. Most
important, however, is that they do not address the issues of responsibility
or level of performance for each aspect of providing the opportunity to
recycle. These issues are only addressed by the GCommission after it has
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made a finding that the opportunity to recycle is not being provided to a
portion of a wasteshed.

If the Commission adopts rules which provide guidance as to responsibility
for and adequacy of program implementation, this guidance will be available
to the affected persons prior to program planning and implementation. Local
governments and service providers will be aware of their roles and be able
to act accordingly, The proposed rules provide this type of guidance.

These rules identify the specific role of local govermment, provide criteria
for determining when an alternative method is acceptable, and set minimum
performance standards of yard debris recycling programs. They also address
some specific issues which have been raised by affected persons during past
yvard debris recycling discussions,

Finally, the Commission could adopt rules which attempt to resolve each
local issue relating to yard debris. This approach would make local
government's planning process much easier. However, there is so much
diversity among the local yard debris recycling situations it would be very
difficult to produce sgpecific rules which address all of the situations
satisfactorily. Very specific rules may not allow the affected person to
design and implement the most appropriate yard debris recycling program for
their jurisdiction,

SUMMATION

1. The Commission has identified yard debris as a principal recyclable
material in the five Portland area wastesheds.

2. The Commission has directed the Department to draft additional rules
which clarify the range of acceptable alternative methods for providing
the opportunity to recycle source separated yard debris.

3. The Department has drafted proposed rules which clarify the range of
alternative methods.

4. These proposed rules also assign responsibility for planning and
implementation of yard debris recycling programs and provide a process
for linking the rate of yard debris collection to the demand for
material from yard debris processors.

5. The Department has conferred with key affected person during the
development of the proposed rules. Although many suggestions were
incorporated into the propesed rules there was no consensus on several
of the major issues addressed in the rule.

6. The proposed rules provide guidance on the major issues relating to
yard debris recycling, These rules alsc set minimum standards for yard
debris recycling programs and for alternative methods for providing the
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opportunity to recycle yard debris, However, these rules still leave
room for local governments and other affected persons to decide what
specific direction yard debris recyecling will take in their
jurisdiction.

DIRECTOR'S RECOMMENDATTON

Based upon the summation, it is recommended that the Commission authorize a
public hearing on the proposed rule changes related to yard debris recycling
programs.

e

e
1

Ao /A“]

7@/7 L
Fred Hansézbﬁr

Attachments
I. Proposed Rule Changes OAR 340-60-015 to 140
II. Rule Making Statements 1987 EQC Meeting
IITI. Public Notice

William R, Bree:WRB
229-6975

March 30, 1988
YF3027.1
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OREGON ADMINISTRATIVE RULES
DIVISION 60
Recycling and Waste Reduction

OAR 340-60-015 is amended as follows:

Policy Statement

340-60-015 Whereas inadequate solid waste collection, storage,
transportation, recycling and disposal practices waste energy and natural
resources and cause nuisance conditions, potential hazards to public health
and pollution of air, water and land environment, it is hereby declared to
be the policy of the Commission:

(1) To require effective and efficient waste reduction and recycling
service to both rural and urban areas.

(2) To promote and support comprehensive local or regional government
solid waste and recyclable material management:

(a) Utilizing progressive waste reduction and recycling techniques;

(b) Emphasizing recovery and reuse of solid waste; and

(c) Providing the opportunity to recycle to every person is Oregon
through best practicable methods.

(3) To establish a comprehensive statewide program of solid waste
management which will, after consideration of technical and economic
feasibility, establish the following priority in methods of managing solid
waste:

(a) First, to reduce the amount of solid waste generated;

(b) Second, to reuse material for the purpose for which it was
originally intended;

{¢) Third, to recycle material which cannot be reused;

{d) Fourth, to recover energy from solid waste that cannot be reused or
recycled so long as the energy recovery facility preserves the quality of
air, water and land resources; and

(e) To dispose of solid waste that cannot be reused, recycled, or from
which energy camnot be recovered by landfilling or other methods approved
by the Department.

(4) To retain primary responsibility for management of adequate solid
waste programs with local government units,

(5) To encourage maximum participation of all affected persons and
generators in the planning and development of required recycling programs.

(6) To place primary emphasis on the provision of the opportumity to
recycle to residential generators of source separated recyclable materials.

(7) To encourage local govermment to develop programs to provide the
opportunity to recycle which cause only minimum dislocation of:

(a) Recycling efforts, especially the activities of charitable,
fraternal, and civie groups; and

(b) Existing recycling collection from commercial and industrial
sources,

Page 1
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(8) To encourage local govermments to _develop programs to provide the
opportunity to recycle source geparated recyclable material in a manner
which results in the highest level of public participation and the greatest
level of removal of recyclable material from the solid waste stream., Such a
program should provide frequent, convenient and easily publicized and
understood system for the collection of recyclable material from every
regident in the jurisdiction,

(9) Encourage the utilization of products made from recyclable material
including processed or composted vard debris products.,

(10) Coordinate the recovery of scurce separated recyclable materials
with the demand for those materials from the facilities which recycled them
and the demand for the products made from recyclable materials.

OAR 340-60-030 is amended as follows:

Principal Recyclable Material

340-60-030 (1) The following are identified as the principal
recyclable materials in the wastesheds as described in Sections (4) through
{(12) of this rule:

(a) Newspaper;

(b) Ferrous scrap metal;

(c) Non-ferrous scrap metal;

{(d) Used motor oil;

(e) Corrugated cardboard and kraft paper;

() Aluminum;

(g) Container glass;

{(h) Hi-grade office paper;

{i} Tin cans;

(j) Yard debris[, effective upon adoption by the Commission of
additional rules which clarify the range of acceptable alternative methods
for providing the opportunity to recycle source separated yard debris],

{2) 1In additjon to the principal recyclable materials listed in
section (1) of this rule, other materials may be recyclable material at
specific locations where the opportunity to recycle is required.

(3) The statutory definition of "recyclable material" (ORS
459.005(15)) determines whether a material is a recyclable material at a
specific location where the opportunity to recycle is required.

(4) In the following wastesheds, the principal recyclable materials are
those listed in subsections 1(a) through (j) of this rule;

(a) Clackamas wasteshed;

(b) Multnomah wasteshed;

{(c) Portland wasteshed;

{(d) Washington wasteshed;

{(e) West Linn wasteshed.

(5) In the following wastesheds, the principal recyclable materials
are those listed in subsections 1{a) through (i) of this rule:

(a) Benton and Linn wasteshed;

{(b) Clatsop wasteshed;

(c) Hood River wasteshed;

Page 2
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(d) Lane wasteshed;

(e) Lincoln wasteshed;
(£f) Marion wasteshed;
(g) Polk wasteshed;

(h) Umatilla wasteshed;
(1) Union wasteshed;

{j) Wasco wasteshed;

(k) Yamhill wasteshed.

(6) In the following wastesheds, the principal recyclable materials are
those listed in subsections 1{a) through (g) of this rule:

(a) Baker wasteshed;

(b) Crook wasteshed;

{(¢) Jefferson wasteshed;

(d) Klamath wasteshed;

(e) Tillamook wasteshed.

{7) In the following wastesheds, the principal recyclable materials are
thoge listed in subsections 1(a) through (h) of this rule:

{a) Coos wasteshed;

(b) Deschutes wasteshed;

{c) Douglas wasteshed;

(d) Jackson wasteshed;

(e) Josephine wasteshed.

(8) In the following wasteshed, the principal recyclable materials are
those listed in subsections (1)(a) through (f) of this rule:
Malheur wasteshed.

(9) In the following wastesheds, the principal recyclable materials are
those listed in subsections 1(a) through (g) and (i) of this rule:

(a) Columbia wasteshed;

(b) Milton-Freewater wasteshed.

(10) In the following wastesheds, the principal recyclable materials

are those listed in subsections 1(a) through (e) of this rule:
{a) GCurry wasteshed;
{b) Grant wasteshed;
{e¢) Harney wasteshed;
{d) Lake wasteshed,

{11) In the following wastesheds, the principal recyclable materials are

those listed iIn subsections 1{a) through (d) of this rule:
{a) Morrow wasteshed;
(b) Sherman wasteshed;
(c) Wallowa wasteshed.

(12) In the following wastesheds, the principal recyclable materials are
those listed in subsections (1)(b) through (d) of this rule:

(a) Gilliam wasteshed;
(b) Wheeler wasteshed.

(13) (a) The opportunity to recycle shall be provided for each of the
principal recyclable materials listed in sections (4) through (12) of this
rule and for other materials which meet the statutory definition of
recyclable material at specific locations where the opportunity to recycle
is required.

Page 3
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(b) The oppertunity to recycle is mot required for any material which a
recycling report, approved by the Department, demonstrates does not meet the
definition of recyclable material for the specific location where the
opportunity to recycle is required.

(14) Between the time of the identification of the principal
recyclable materials in these rules and the submittal of the recycling
reports, the Department will work with affected persons in every wasteshed
to assist in identifying materials contained on the principal recyclable
material list which do not meet the statutory definition of recyclable
material at some locations in the wasteshed whetre the opportunity to recycle
is required.

(15) Any affected person may request the Commission modify the list of
principal recyclable material identified by the Commission or may request a
variance under ORS 459.185.

(16) The Department will at least annually review the principal
recyclable material lists and will submit any proposed changes to
the Commission.

OAR 340-60-035 is amended as follows:

Acceptable, Alternative Methods for Providing the Opportunity to Recycle

340-60-035 (1) Any affected person in a wasteshed may propose to the
Department an alternative method for providing the opportunity to recycle.
Each submittal shall include a description of the proposed alternative
method and a discussion of the reason for using this method rather than the
general method set forth in OAR 340-60-020(1)(a).

(2) The Department will review these proposals as they are received.
Each proposed alternative method will be approved, approved with conditions,
or rejected based on consideration of the following eriteria:

(a) The alternative will increase recycling opportunities at least to
the level anticipated from the general method set forth in; OAR 340-60-020
for providing the opportunity to recycle;

(b) The conditions and factors which make the alternative method
necessary;

(¢) The alternative method is convenient to the people using or
receiving the service;

(d) The alternative method is as effective in recovering recyclable
materials from solid waste as the general method set forth in OAR 340-60-020
for providing the opportunity to recycle.

(3) The affected persons in a wasteshed may propose as provided in
section (1) of this rule an alternative method to providing on-troute
collection as part of the opportunity to recycle for low density population
area within the urban growth boundaries of a city with a population over
4,000 or, where applicable, the urban growth boundaries established by a
metropolitan district.

{#) The Department may not approve or conditionally approve an
alternative method for providing the opportunity to recycle yard debris if
the program does not meet the following minimum standards:

Page &4
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(a) The alternative method is available teo all residents in the local
jurisdiction,

(b) The alternative method results in the recveling of vard debris,

(c) There is g promotion campaign which is degigned to inform all
potential users about the availability and use of the method,

(d) The jurisdictions covered by the alternative method are included in
a yard debris recycling plan approved by the Department which includes the
alternative method, and

(e) Implementation of the alternative method will meet the performance
requirements of section OAR 340-60-130.

(5) The Department shall include, but is not limited to, the following
criteria jn an evaluation of an alternative method for providing the

cppertunity to recycle yard debris,
{a) Projected participation rate,

{b) Projected recovery rate,

{c) Distance the residents of the jurisdiction have to travel to use
the alternative method,

{(d) Potential for expansion,

{e) The type and level of promotion and education associated with the
alternative method

{(6) The Department may provide conditional approval of an alternative
method for providing the opportunity to recycle yard debris which is not as
effective as monthly on-route collection if:

(a) One of the conditiong of approval is a phased improvement in the

alternative method to reach or exceed the level of effectiveness of on-
route collection or,

(b) In a jurisdiction which is served only by a processor ofr pProcessors
who have a limited demand for vard debrig one of the conditions of the
approval is a phased improvement in the alternative method to match the

growth in processor demand for yard debris,

(7} The following methods for providing the opportunity to recycle yard
debris shall be considered to be acceptable alternatives to monthly on-route
collection of vard debris provided they can meet the performance standards
set out in QAR 340-60-130;

{a) Seasonal weeklv or seasonal monthly on-route cocllection of vard
debris from all collection service customers or all residents;

(b) Seasonal weekly or seasonal monthly on-call collection of yard

debris from all residents;
{c) Weekly, bimonthly, monthly. monthly with weekly service during high

generation seasons, seasonal weekly, seasonal monthly or continuously
available collection depot for yard debris from all residents,

(d) Annual or biannual on-route or on-call collection of yvard debris
from all residents

OAR 340-60-075 is amended as follows:
Reasonable Specifications for Recyclable Materials
340-60-075 No person providing the opportunity to recycle shall be

required to collect or receive source separated recyclable material which
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has not been correctly prepared to reasonable specifications which are
related to marketing, transportation [or], storage or regulatory agency
requirements and which have been publicized as part of an education and
promotion program.

OAR 340-60-080 is amended as follows:

Prohibition
340-60-080 In addition to the provisions set forth in ORS 459.195, no
person shall:

(1} Dispose of source separated recyclable material which has been
collected or received from the generator [by any method other than reuse or
recycling.] by landfilling.

(2) Contaminate source separated recyclable material which has been set

out for collection or delivered to a collection depot or to a recycling
facility with solid waste or other material in such a way as to render that

material not recveclable.

Local Government Responsibility

340-60-115 Each local government unit in a wasteshed where vard debris
has been identified as a principal recyclable material shall. either
individually or joinitly through intergovernmental agreement, provide for
the following:

(1) The vard debris reeveling plan called for in OAR 340-60-125.

(2) Either an on-route program for yvard debris collection from each
collection service customer in the jurisdiction., or an acceptable
alternative method which meets the criteria set out in OAR 340-60-035 and
DAR 340-60-130, and

(3) An education and promotion program which meets the requirements of
QAR 340-60-040,

Yard Debris Processors’ Demand Report

340-60-120 The Department will at least annuallyv review and report the
level of demand for yard debris at processing facilities including:
' {1) Yard debris received;

2) Sales and distribution of vard debris products:

{3) Projected sales and distribution for the next three years,

Yard Debris Recycling Plans

340-60-125 (1) Each local government unit in the wastesheds where
yard debris has been identified as a principal recyclable material shall,

individuallvy or jointly through intergovernmental agreement, submit to the
Department, as part of the wasteshed recycling report, a vard debris
recycling plan which describes how the opportunity to recycle yard debris
will be provided to the residents in their jurisdiction.

Page 6
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{(2) The vard debris recycling plan shall include the following
information:

(a) The estimated amount of vard debris available,

b) The proposed collection method for vard debris

¢) The number of potential participants in the program

(d} The projected participation level,

(e) The expected amount of material to be recovered,

(f) The process by which the yvard debris will be recycled or the

location to which the yard debris will be sent for recyeling,
The proiected growth of the program over the first four vears of

operation, and
(h) Anv approved alternative method for providing the opportunity to

recycle yard debrigs which is going to be used,
3) The Department shall review and approve or disapprove the vard

debrig recycling plans based on whether the information in the plan is
accurate and the program described in the plan is designed to meet the
performance requirements in OAR 340-60-030.

Yard Debris Recycling Programs

OAR 340-60-130 Each local government unit in the wastesheds where yard

debris hag been identified as a principal recyclable material shall, either
individually or jointlv through intergovernmental agreement rovide the
opportunity to recyvele gource separated vard debris.

1) Programs for providing the opportunity to recvycle yard debris shall
be designed to recover yasrd debris at the level identified in an approved
vard debris recveling plan,

{2) Within one yvear after the Department has reported a processors’
demand of 25% and has approved the local govermment'’s yard debris recycling
report. that local government shall provide a vard debris recvcling program
which results in recovery of at least 25% of the yard debris penerated in
the jurisdiction,

{3) Within one vear after the Department has reported a processors’
demand of 50% and has approved the local govermment's vard debris recycling
report, that local government shall provide a vard debris recveling program
which results in recovery of at least 50% of the vard debris generated in
the jurisdiction.

{4) Within one vear after the Department has reported a processors’
demand of 75% and has approved the local povernment's vard debris recycling

report, that local government shall provide a vard debris recyeling program

which is desipgned to recover 75% and results in recovery of at least 50% of
the yard debris generated in the jurisdiction,

5) Within one vear after the Department has reported a processors’
demand of 100% and has approved the local government's vard debris

recyeling report, that local goverpment shall provide a yard debris
recycling program which is designed to recover 100% and results in recovery

of at least 50% of the vard debris generated in the jurisdiction.
{(6) If a local povernment unit does not submit an acceptable yard
debris recveling plan as called for in QAR 340-60-125, or if a vard debris
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recycling program fails to meet the performance standards set out in this

rule it shall be congidered to be not providing the opportunity teo recyecle
vard debris and the Department may order the local povernment to provide:

{a) Weekly on route collection of vard debris to all of the residents
of that jurisdiction, and

{b) An education and promotion program which meets the reguirements of
0AR 340-60-040,

CHARGE FOR SERVICE

340-60-135 A local povernment unit, vard debris depot operator, ot
vard debris collector may charge the vard debris penerators who use the
collection system an amount up the actual cost of providing the service:

(1) The charge for operation of a separate program for the collection
of vard debris shall not be considered an additional charge for service as
is prohibited in QRS 459.1940,

2y The cost of providing the service may include associated costs such
as _the cost of administration, enforcement, nuisance control and reasonable

profit to private operators,

YARD DEBRIS AT DISPOSAL SITES

340-60-140 (1) All disposal sites in a wasteshed in which vard debris
has been identified as a principal recyclable material are prohibited from
receiving source separate yard debris for digposal after the Department has
made the capacity review and report called for in OAR 340-60-120.

(2) By January 1. 1989 each disposal site in the wastesheds where vard
debris has been identified as a principal recyclable material shall provide
at a geparate location, a vard debris collection depot, where vard debris
can be delivered., The operator of the disposal site shall be responsible to

see that all of the yard debris delivered to the yard debris collection
depot is recycled into a usable product on-site or is sent to a facility

where it is recycled into a usable product,
(3) A disposal site operator mayv refer the public to a "more convenient
location", as provided in ORS 459.165 (1)(a), for delivery of source

gseparated vard debrig if the location is more convenient to the majority of
the public served by the disposal site,
(4) A disposal site may refuse to accept source separated vard debris

for dispesal if it has documented to the Department that source separated
vard debris is mnot a recyclable material at:

(a) the on-site yard debris recycling depot or

(b) a “more convenient location" as provided in ORS 459.165 (1)(a),

(5) The operator of a depot for the collection of source separated yvard
debris may not include the cost transfer to and tipping fees at a processing
facility to calculated if vard debris is a recyclable material unless those

costs are jncluded in the fee charged to the public to deliver vard debris
to the depot,

(6) Each disposal site where source separated yard debris is a

recyclable material shall charge a surcharge for loads of material which are
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subgtantially all vard debris but are contaminated with 10% or less by
volume contamination and thus not suitable for recyeling. The surcharge
shall be the greater of 81 per cubic vard or $5 per ton. The revenue from
such a surcharpe shall be returned to the local government unit from which

the material originated and shall be used for the vard debris collection
promotion and education programs.

YF3030
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RULEMAKING STATEMENTS
for
Amendments and Proposed New Rules Pertaining to the Opportunity to Recycle

OAR Chapter 340, Division 60, Sections 015 through 140

Pursuant to ORS 183,335, these statements provide information on the
intended action to amend a rule.

STATEMENT OF NEED:

Legal Authority

OR5 459.170 requires the Commission to adopt rules and guidelines necessary
to carry out the provisions of ORS 459.165 to 459.200. Yard debris has been
identified as a principal recyclable material in five wastesheds. The
Commission is amending rules and adopting new rules which are necessary to
carry out the provisions of the Act relating to providing the opportunity to
recycle yard debris.

Need for the Rule

Yard debris represents a significant portion of the solid waste stream
presently going to disposal in the Portland metropolitan area. The
Environmental Quality Commission has identified source separated yard debris
as a principal recyclable material in the five Portland area wastesheds.
Local govermments and other affected persons are now required to determine
if yard debris meets the definition of a recyclable material at the specific
locations where on-route or depot collection systems for recyclable
materials are required. Additional rules from the Commission will clarify
the responsibility of each of the affected persons, provide a mechanism to
balance the level of collection of yard debris to the potential demand for
vard debris at processing facilities, and clarify the range of acceptable
alternative methods for providing the opportunity to recycle yard debris.
The yard debris recycling programs which will be developed under these rules
would result in a significant reduction in waste disposal at land disposal
gites,

Principal Documentg Relied Upon

a Oregon Revised Statutes, Chapter 459.
b. Oregon Administrative Rules, Chapter 340, Division 60.
c. Technical Report: Feasibility Analysis of Yard Debris Collectiom

Alternatives, Metropolitan Service District, January 1988,

d. Metro Marketing Plan for Yard Debris Compost, Metropolitan Serxvice
District, November 1986.

e. Market Analysis of Portland Metropolitan Area Yard Debris, Metropolitan
Service District, September 1986.
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g. "Economics of On-Route Collection of Yard Debris," Metropolitan
Service District, December 1985.
h. "A Demonstration Project for Recycling Yard Debris," Metropolitan

Service District, March 1983.
FISCAL AND ECONOMIC IMPACT STATEMENT:

This action will have no significant fiscal impact on the Department. It
will have an economic impact on local govermment, private businesses and the
public.

Separate systems for the collection of source separated yard debris will
have costs associated with them. These costs will have to be paid by the
yard debris generator, solid waste generator or appropriate local
government. The amount of cost will vary depending on the system of
collection and the type of regulation and rate control exercised by local
government, Ultimately, the public will pay additional costs of new yard
debris collection systems.

In many cases the collection and recycling of yard debris can be provided
at less cost to the generator of that material than collection and disposal
of the same material as solid waste. These savings over the cost of
disposal should be experienced by the public in lower solid waste
collection and disposal costs.

Small businesses will alsoc be affected by any change in the collection
system for yard debris. Competition between small businesses for this new
level of service will cause some companies to benefit, potentially at the
expense of others. There should be a significant net inecrease in business
activity in the collection of yard debris.

Yard debris processors should also benefit from the increased levels of
material recovery. Finally, there should be an increase in the
availability of processed yard debris products. This may result in a price
reduction on this material to the public.

LAND USE CONSISTENCY STATEMENT:

The proposed rules appear to affect land use and appear to be consistent
with statewide planning goals.

With regard to Geal 6 (alr, water and land resources quality), the rules
provide for recycling of solid waste in a manner that encourages the
reduction, recovery and recycling of material which would otherwise be
solid waste, and thereby provide protection for air, water and land
resource quality.
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With regard to Goal 11 (public facilities and services), the rules provide

for solid waste disposal needs by promoting waste reduction at the point of
generation, through beneficial use and recycling. The rules also intend to
assure that current and long-range waste disposal needs will be reduced by

the provision of the opportunity to recycle.

The rules do net appear to conflict with other goals,

Public comment on any land use issue involved is invited and may be
submitted in the manner described in the accompanying NOTICE OF PUBLIG

HEARING.

It is requested that local, state and federal agencies review the proposed
action and comment on possible conflicts with their programs affecting land
use and with Statewide Planning Goals within their expertise and
jurisdiction.

The Department of Environmental Quality intends to ask the Department of
Land Conservation and Development to mediate any apparent conflicts brought
to our attention by local, state or federal authorities.

WRB:b
YB5173.R
4/29/88
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A CHANCE TO COMMENT ON...

Proposed Rules Related to Providing the Opportunity
k‘ to Recycle Source Separated Yard Debris y

Date Prepared: 4/11/88
Hearing Date : 5/31/88
Comments Due : 6/ 1/88

WHO 1S Owners and operators of solid waste collection and disposal

AFFECTED: businesses and their customers. Operators of yard maintenance
services. OQOperators of yard debris processing facilities. Local
governments, The public who generate yard debris. Individuals
involved in the implementation of the Oregon Recycling Opportunity Act
{(ORS 459.005 to 45%,285),

WHAT 1S The Department proposes to amend Oregon Administrative Rules,

PROPOSED Division 340, Section 60 to set standards for yard debris recycling
programs, initiating a process for the collection of source separated
vard debris from generators, Implementation would begin January 1,
1989.

WHAT ARE THE  These rules assign the responsibility for yard debris recycling

HIGHLIGHTS: to local govermment. They set criteria for determining when an
alternative method of providing the opportunity to recycle is
acceptable, They also outline a planning and implementation process
for yard debris recycling programs. The rules contain an enforcement
procedure for jurisdictions which fail to provide the opportunity to
recycle yard debris.

HOW TO Public hearings will be held before a hearings officer at:
COMMENT :

2:00 p.m. and 7:00 p.m.

Tuesday, May 31, 1988

Hearing Room - 2nd Floor

Portland Building

1120 S.W. 5th Avenue

Portland, Oregon

Written or oral comments can be presented at the hearing. Written
comments can also be sent to the Department of Environmental Quality,
Hazardous and Solid Waste Division, 811 §.W. 6th Avenue, Portland,
Oregon 97204, but must be received no later than 5:00 p.m., Wednesday,
June 1, 1988,

(OVER)

FOR FURTHER INFORMATION:

Coniact the person or division identified in the public notice by calling 228-56986 in the Portland area. To avoid long
distance charges from other parts of the state, cali 1-800-452-4011,

811 S.W. 6th Avenue
Portland, OR 97204

11/1/86



w
"+

Chance to Comment

Page 2
Copies of the complete proposed rule package may be obtained from the
DEQ Hazardous and Solid Waste Division in Portland (811 S.W. 6th
Avermie), For further information contact William R, Bree at 229-6975.
WHAT IS5 THE The Envirommental Quality Commission may adopt the amendments and
NEXT STEP: new rules identical to the ones proposed, adopt modified amendments

and rules as a result of testimony received or may decline to adopt any
changes to the existing rules. The Commission may consider the
proposed amendments and new rules at its meeting on July 8, 1988,

YF3027.D



Environmental Quality Commission

NEL SOLSORMaT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director

Subject: Agenda Item I, April 29, 1988 EQC Meeting

Request for Authorization to Conduct Public Hearings on Proposed
New Administrative Rules for the Waste Tire Program, OAR 340-62:

Permit Procedures and Standards for Wagte Tire Storage Sites and
Waste Tire Carriers

Background

Approximately one waste tire is generated per capita each year. Thus as
many as 2 million waste tires must be disposed of annually in Oregon. Of
these, approximately 1 million are annually processed into chips, which can
be mixed with "hogged" wood waste to produce a fuel for use in industrial
boilers,

A relatively small number of tires serve as raw materials for small business
and other useful purposes such as holding down tarps, barriers, etc. The
remainder go into landfills and tire "piles" or are illegally burned or
dumped.

Disposal of spent tire casings has been a long-term problem. Several
landfills do not accept tires because of compaction problems. Several large
tire piles (three with more than a million tires each) exist around the
state. Smaller illegally dumped piles can be observed in nearly every
county. Most of these have not been protected from vandalism and possible
fires,

Tire piles often "catch" fire. Once on fire, they are nearly
uncontrollable. Tire burning causes dense, black smoke and emissions of
large amounts of particulate and hydrocarbons. The hydrocarbons emitted
include many toxic compounds such as acetone, benzene, methylene chloride
and toluene. Tires also contain 1.5% zinc along with measurable quantities
of chlorine, chromium, fluoride, cadmium and lead. Very large tire fires
have been observed to produce a liquid waste stream of pyrolytic oil which
is contaminated with the same products listed above. This o0il flow can
contaminate surface and groundwater as it flows from the burning tires,

DEQ-46
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Tire piles also collect rainwater, providing a breeding ground for
mosguitoes and other pests. They can attract and harbor other vectors such
as rats.

Proper disposal of waste tires can be expensive, making illegal dumping a
gerious problem. The reuse and recycling of waste tires has been restricted
by a lack of developed markets.

Waste Tire Program (HB 2022)

The 1987 Oregon Legislature passed HB 2022 (ORS 459.705 through 459.790) to
address the waste tire disposal problem, and to enhance the market for waste
tires. HB 2022 is included as Attachment I. It sets up the following
comprehensive program for waste tires:

1. Storage sites accepting waste tires must have a permit issued by
DEQ. Solid waste disposal sites which store over 100 tires will
also have to have their DEQ permit modified to authorize tire
storage. Effective July 1, 1988.

The following are exempt from the permitting requirement: a) sites
with fewer than 100 tires; b) tire dealers with fewer than 1,500
waste tires; and c¢) tire recappers with fewer than 3,000 waste

tires.,

2. Certain carriers hauling waste tires must have a permit issued by
DEQ.

3. Waste tires may not be disposed of in land disposal sites after
July 1, 1989 unless they are chipped, or recyecling is not
economical.

4. A $1.00 fee is assessed on the sale of all new replacement tires

sold in Oregon, beginning January 1, 1388, The fee sunsets

June 30, 1991, It is collected by retail tire dealers and paild to
the Oregon Department of Revenue (DOR). The tire dealers keep
5.15 per tire. DOR deducts their administrative expenses from the
fund. The rest goes into the Waste Tire Recycling Fund,
administered by the DEQ.

5. The Waste Tire Recycling Fund will be used for partial
reimbursements to users of recycled tires or tire chips; to help
finance the cleanup of some waste tire dump sites; and to pay for
DEQ's administrative costs.

Department responsibilities under the statute fall into two broad areas:
permitting (tire storage sites and tire carriers); and overseeing use of the
Waste Tire Recycling Fund. Since the first statutory deadline requiring
Department action (July 1, 1988) involves site permitting, the Department is
first developing rules to meet that deadline. Thus, these proposed rules
cover waste tire site and tire carrier permit procedures and requirements,
In a second stage of rulemaking, the Department will treat use of the Waste
Tire Recycling Fund. Procedures and criteria for reimbursements to users of
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waste tires and for tire site cleanup will be developed at the same time
since they will be funded from the same source, Substantial monies will not
be available in the Fund until later in the year. The Department will draft
a rule for the use of the Fund by June 8.

DEQ Tmplementation

Sites storing more than 100 waste tires must have a waste tire storage site
permit from DEQ by July 1, 1988, or be subject to a civil penalty of up to
$500 a day. The department established a timeline to have permanent rules
adopted by July 11, 1988. DEQ created a Waste Tire Task Force to help in
developing the proposed rules. The Task Force consists of representatives
of all interested parties. It was convened the first week in February.
Three working subcommittees were formed: Subcommittee on Site Permitting
and Cleanup, Subcommittee on Tire Carrier Permitting, and Reimbursement
Subcommittee. The full Task Force has met three times; the Site Permitting
Subcommittee has met three times; the Reimbursement Subcommittee has met
twice; and the Tire Carrier Permitting Subcommittee has met once.
Attachments IIT and IV list members of the Task Force, and its meeting
schedule. Draft rules were given to the Task Force in late February for
their review and discussion.

The Site Permitting and Carrier Permitting Subcommittees worked on issues
directly related to the proposed rule, while the Reimbursement Subcommittee
compiled information on the market potential for reuse of waste tires. That
information ig included in the Waste Tire Market Analysis (Attachment II1).
The Subcommittee's consensus was that direct incineration of waste tires
offers the best near-term potential for absorbing the bulk of the state’s
waste tires. Other markets have potential for reuse of waste tires (rather
than burning for the energy value), but will take longer to develop.

The first step in getting the tire sites and waste tire carriers under
permit is identifying them. For the past few months DEQ has been identifying
sites storing over 100 waste tires, and tire carriers. We have enlisted the
help of the Regions, and done mailings to such groups as county sanitarians,
roadmasters, sheriffs and other local officials, vector control districts,
fire districts, National Forests, and the Bureau of Land Management. G§Site
identification will be finished by May 1. We have contacted solid waste
digposal site operators for help in identifying tire carriers. We will
require tire storage sites to give us the names of the tire carriers they
use as part of the permit process, To date about 160 tire sites have been
identified.

DEQ sent notice to permitted solid waste sites the last week in March
outlining requirements of HB 2022. They will be required to have their
solid waste permits modified by July 1, 1988 if they want to store over 100
waste tires after that date.

Major Elements in Proposed Rule

The present proposed rule covers permitting and cleanup standards for waste
tire storage sites, permitting of tire carriers, and standards for tire
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chipping for landfills. A rule governing incentives and application for
site cleanup funds will be drafted in June.

The rule as drafted 1s broken down into the following main elements:
conditions when a waste tire storage permit is required; permittee
obligations; storage site standards; closure procedures; modification of
solid waste disposal site permits for solid waste sites; chipping standards;
requirements for waste tire carrxler permits; and civil penalties.

1.

Waste Tire Storage Site Permit Procedure. A major issue was how
to structure the permit procedure for waste tire storage sites,
since permanent rules for the program will not be adopted by the
time sites must be permitted. A two-stage procedure is being
proposed which would consist of a simple, initial application, and
would also allow DEQ to permit sites by early July, A "first-
stage" or limited duration permit would be processed before rules
are adopted, and a "second-stage" or regular permit would follow
after rule adoption:

- A "first-stage® permit will be issued based on statutory
requirements and subject teo pending rules. It will expire at
the end of six months unless a "second-stage" permit is
applied for. The department is recommending no application
fee for the "first-stage” permit. Identified tire sites will
be sent permit applications in May, with a June 1 application
deadline to DEQ. Permits will be issued by early July.
Consultation with the Attorney General's office has endorsed
this procedure.

Any tires received by a site after the effective date of the
rules will have to be stored in compliance with the rule’s
standards.

The "first-stage" permit will require that either all waste
tires be removed from the site before the expiration of the
permit (6 months), or the owner will have to apply for a
"second-stage" permit.

Small sites with only a few hundred tires could of course get
rid of those tires by July 1 rather than apply for a "first-
stage" permit.

The Task Force felt it was important to encourage all tire
pile owners to work with DEQ in getting their sites under
permit, even if they do not want to operate as long-term
waste tire storage sites. They felt it was unrealistic to
assume that tire pile owners with perhaps several thousand
tires would be able to dispose of these tires legitimately by
the effective date of the permit requirement, July 1, 1988,
The preferred "disposal®” method might be torching the tire
pile. The Legislature structured the program so that DEQ may
require, as a condition of receiving a waste tire storage
site permit, a plan to remove and process the waste tires.
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In such cases, a waste tire storage site permit would in
essence be a compliance schedule to clean up the site.

To encourage applications, the Task Force wanted a nominal or
no application fee and a simple initial application procedure
for waste tire storage sites.

-- A "gecond-stapge" or regular permit will include additional
requirements, such as a comprehensive management plan, a
complete contingency plan, financial assurance, and a
compliance plan to remove or process the waste tires. It
will require evidence that all other DEQ rules and standards
will be complied with, including compliance with local land
use regulations. Applicants who want te be regular tire
storage siteg will have to apply for the "second-stage"
permit by September 1, 1988. An application fee of $250 is
recommended. An annual compliance fee to cover DEQ's
monitoring, inspection and surveillance of the site will
become effective for calendar year 1989, under the "second-
stage" permit. The permit could be issued for up to five
years,

Fee Structure. The Task Force recommends uniform permit fees for
all waste tire storage site permit applicants, rather than fees
based on the size of the facility. Their thinking was that DEQ's
administrative costa per site may well not depend on the size of
the site., Some relatively small sites whose owners have few
resources may be more difficult to bring under compliance than
large sites.

The tire carrier fee however would take into account the size of
the applicant. The recommended fee structure includes an annual
compliance fee partially based on how many trucks the business
has,

Some tire carriers, especially those who haul used tire casings
between retail tire dealers and retreaders, may also need to store
over 100 waste tires at their place of business. The Task Force
wanted to avoid thelr having to apply for two separate permits,
one for tire storage and one as a carrier. They recommended a
combined permit process.

Recommended fee structure;

Waste tire storage sites:

"Second-stage" application fee $250
Annual compliance fee $250
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- Waste tire carriers:
Application fee $25
Annual compliance fee
Base (per company or corporation) $175
Plus annual fee per vehicle §25
- QCombined fee (carrier/storage site)
Application fee $250
Annual compliance fee
Base (per company or corporation) $250
Plus annual fee per vehicle 825
3. Site Storage Standards, Major concerns in setting standards for
waste tire storage sites are fire prevention and suppression,
prevention of wvandalism, vector control, and keeping tires out of
waterways.
The State Fire Marshall was contacted concerning tire storage
standards in the Uniform Fire Code. The Task Force was very
concerned that tires be stored so that any fires can be easily
broken up. The Task Force felt that a "maximum bulk" standard
would best address their concern, with an additional limit on pile
height and minimum fire lane standard.
The following maximum tire pile dimensions are recommended:
Width: 50 feet
Area: 15,000 square feet
Height: 6 feet
Minimum fire lane width: 50 feet
The Siting Subcommittee recommends DEQ discretion in allowing
greater bulk and narrower fire lanes than the standard, for waste
tire processing sites which do not store tires on a long-term
basis. The recommendation is to allow greater bulk for such
companies if DEQ and the local fire authority are satisfied that
they have additional fire-suppression egquipment or materials on
site to gquickly extinguish any fire.
No generally accepted tire storage standards addressing vector
control were found. The proposed rule would allow DEQ discretion
to require the site to provide vector control measures if it is
likely to pose a public health hazard because of location in a
residential area, etc.
The rule would provide for access control to the site, and
screening 1f DEQ deems it necessary.
4. Definition of Waste Tire. The statute defines "waste tire" as a

tire that is no longer suitable for its original intended purpose
because of wear, damage or defect. There was much discussion in
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the Task Force as to whether this definition should cover tire
casings intended for recapping. People who store or haul "waste
tires" are covered by this statute. Only a person involved in the
tire trade can tell whether a used tire is recappable, or only fit
to be discarded, For ease of administration, it was decided that
recappable casings should be deemed "waste tires”.

"Beneficial Use"™ of Whole Waste Tires. The Task force discussed
the issue of whether waste tires being put to such beneficial uses
as tire fences should be required to get storage site permits.

The Task Force felt that there may be various legitimate uses of
whole waste tires that should be exempt from the storage site
permit requirement. However, instead of trying to define all such
exempt uses in the rule, the Task Force recommended allowing the
department to grant exemptions on a case-by-case basis. The
applicant would have to demonstrate that the use had an economic
value, and did not cause environmental, fire or health hazards.
The proposed rule incorporates this recommendation. This meshes
well with past department policy on regulation of tire fences.

Financial Assurance. Financial assurance is required of waste
tire storage slte permittees and waste tire carriers. The statute
requires sites to have financial assurance acceptable to DEQ to
cover "waste tire removal and processing, fire suppression ox
other measures to protect the environment and the health, safety
and welfare of the people of this state." The proposed rule would
have the applicant calculate costs of tire removal for the maximum
number of tires allowed to be stored; the amount of financial
assurance required would be based on that.

Recordkeeping., The statute containg a reporting requirement. The
proposed rule would require storage sites and carriers to keep
records of all tires shipped and received; but numbers may be
approximate (e.g. "semi-load" or "pick-up load").

Chipping Standards. The Commission is required to set chipping
standards for tires to be disposed of in land disposal sites. The
standard will have an economic impact on landfill operators;
machines will have to be purchased or services contracted for to
chip the tires. “Splitting" (cutting tires in two) would be
cheaper than chipping to smaller pieces. Most Task Force members
felt splitting did not allow proper disposal of tires. Further,
the intent of the legislation was not to encourage landfilling.
Allowing split tires to be landfilled would tend to encourage
landfill of tires.

Tire Carrier Standards. The main statutory requirements for tire
carriers are that they pay certain fees; have a $5,000 bond; and
properly dispose of waste tires. A number of issues were
identified by the Task Force, in the following areas: carriers who
haul recappable tire casings to retreaders; retall tire dealers who
service commercial accounts, installing new tires and hauling the
replaced, used tires back to their store; and tire dealers and
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retreaders who carry casings in-house. As noted above, "waste tire”
wag defined to include recappable casings. The Task Force proposed
language which would offer relief from the permit requirement to
certain carriers in the latter two categories,
10. Civil Penalty. The statute adds violation of the waste tire

storage and disposal law to actions subject to a civil penalty of up
to $500 a day under the general solid waste penalty section.

Authority to Act

HB 2022 requires the EQC and DEQ to do several things:

1. Establish tire chipping standards for tires to be disposed of in
permitted land disposal sites after July 1, 1989, (EQG - ORS
459,710 (1)(a))

2. Establish conditions and issue or deny permits for waste tire
storage sites that store over 100 tires after July 1, 1988. (DEQ -
ORS 459.715, 459.725, 459.730, 459.745)

3. Modify solid waste disposal site permits to allow storage of waste
tires after July 1, 1988, (DEQ - ORS 459.(2)(a))

4, Establish conditions and issue or deny permits for waste tire
carriers. (DEQ - ORS 459.725, 459.730, 459.745)

5. Determine an application fee for waste tire storage site and waste
tire carrier permit applications, and a fee to cover DEQ's
montitoring and inspection of permittees, (EQC - ORS 459.730 (1)(d)
and (2)(e), 459.750)

6. Adopt rules to carry out the provisions of the Waste Tire Program.
(EQC - ORS 459.785)

The propesed new rule is included as Attachment V.

Alternatives and Ewvaluation

The alternatives are as follows:

1. Authorize the Department to conduct public hearings on the proposed
rule.
2, Do not authorize public hearings.

The Department believes that public hearings are needed to solicit comments
from affected members of the public, and to identify additional issues
regarding waste tire storage and transporting. Public testimony assists the
Depaxrtment staff in preparing the proposed rule to be presented for
Commission consideration and possible adoption.
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Summation

1.

The Waste Tire Program passed by the 1987 Legislature gives DEQ
responsibilities to implement a program regulating storage,
transportation and reuse of waste tires., This includes
establishing rules to set standards for storage sites, and permit
fees,

The Department established a Waste Tire Task Force to help develop
the proposed rule. .

The proposed rule covers permitting and storage standards for waste
tire storage sites and solid waste permit modifications to allow
waste tire storage; permit procedures and requirements for waste
tire carriers; and chipping standards for waste tires to be
landfilled.

The Department will draft a rule covering use of the Waste Tire
Recyecling Fund (reimbursement for use of waste tires, and funding
for tire site cleanup) at a future date.

In order to store more than 100 waste tires, a site must receive a
permit from the Department by July 1, 1988. The Department is
proposing a two-stage permit process to comply with this statutory
deadline,

The proposed rule would affect many persons throughout the state.
Hearings will allow the public te raise additional concerns which
will be considered in drafting a final rule,

Director's Recommendation

Based on the Summation, it is recommended that the Commission authorize
public hearings to take testimony on the proposed rule to implement the Waste
Tire Program, OAR 340-62, as presented in Attachment V.

- _ijpdfr 62’1“/
Fred Hansen 2@_ mj

Attachments: I. HB 2022

ITI. Waste Tire Market Analysis
III. Waste Tire Task Force Membership
IV. Schedule of Task Force Meetings
V. Draft Rule OAR 340-62
VI. Draft Hearings Notice
VII. Draft Statement of Need for Rulemaking
VIII. Draft Fiscal and Economic Impact,
and Land Use Consistency

Deanna Mueller-Crispin:dmc

229-5808

April 1, 1988 (SB7433)
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House Bill 2022

i Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession Giled {at the request ,
! of Jaint. Interim Committee on. Hazardous Materials) .,

CHAPTER .. tteerrn—aneeeiaantresn sannns
i AN ACT

Relating to tire recycling; creating new provisions; amending ORS 459.995; appropriating money; and
limiting expenditures.

Be It Enacted by the People of the State of Oregon:

SECTION 1. As used in sections 1 to 18 of this Act:

(1) “Commission” means the Environmental Quality Commission.

{2) “Consumer” means a person who purchases a new tire to satisfly a direct need, rather than
i for resale.

{3} “Department” means the Depariment of Environmental Quality.

{4} “Director” means the Director of the Department of Environmental Quality.

(5) “Dispose’ means to deposit, dump, spill or~place~any waste tire-on-any-land. or inlo any |
waters of the state as defined by ORS 468.700,

(6) “Person” means the United States, the state or a public or private corporation, local gov-
ernment unit, public agency, individual, partnership, association, firm, trust, estate or any other le-
gal entity. .

{7 “Store"” or “storage” means the placing of waste tires in a manner that does not constitute
disposal of the waste tires.

{8) “Tire" means a.continuous solid or pneumatic rubber covering encircling the wheel of a ve-
hicle in which a person or property is or may be transported in or drawn by upon a highway.

(%) “Tire carrier” méans any person engaged in picking up or transporting waste tires for the
purpose of storage or disposal. This does not include solid waste collectors operating under a li-
cense or {ranchise from any local government unit and who transport {ewer than 10 tires at any one
time or persons transporting {ewer than five tires with their own scolid waste for disposal.

{10) *Tire retailer” means any person engaged in the business of selling new replacement tires.

{11) “Waste tire” means a tire that is no longer suitable for its original intended purpose be-
cause of wear, damage or defect,

SECTION 2. {1) Except as provided in subsection (2) of this section, after July 1, 1988, no per
son shall dispose of waste lires in a land disposal site, as defined in ORS 459.005.

(2) After July 1, 1989, a person may dispose of waste tires in a land disposal site permitted by
the department if' '

{a} The waste tires are chipped in accordance with standards established by the Environmental
Quality Commission;

{5) The waste tires were located for disposal before July 1, 1989, at a land disposal site per.
mitted by the department;

{c) The commission finds that the reuse or recycling of waste tires is not economically feasible;:
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(d) The waste tires are reccived [rom a solid waste collector, operating under a license or
franchise from any local government unit, who transports fewer than 10 tires at any one time; or

(e} The waste tires are received {rom a person transporting fewer than five tires in combination
with the person’'s own solid waste for disposal.

SECTION 3. (1) After July 1, 1988, no person shall store more than 100 waste tires anywhere
tn this state except at a waste tire-storage-site operated under a permil. issued under sections 3 to
12 of this Act.

{2) Subsection (1) of this section shall not apply Lo:

(a) A solid waste disposal site permitted by the department if the permit has been modified by
the department to authorize the storage of tires;

{b} A tire retailer with not more than 1,500 waste tires in storage; or

{c) A tire retreader with not more than 3,000 waste tires stored outside.

SECTION 4. (1) Each waste tire storage site permittee shall be required to do the fol!owmg as
a condition to holding the permit:

(2) Report periodically to the department on numbers of waste tires received and the manner
of disposition.

(b) Maintain current contingency planssto minimize damage from firesor other accidental or in-
tentional event.

{c) Maintain financial assurance acceptable to the department and in such amounts as deter-
mined by the department to be reasonably necessary for waste tire removal processing, fire sup-
pression or other measures to protect the enviranment and the health, safety and welfare of the
people of this state.

{d) Maintain other plans and exhibits pertaining to the site and its operation as determined by
the department to be reasonably necessary to protect the public health, welfare or safety or the
environment. )

(2) The department may waive any of the requiremenis of subsection {1} of this section for a
waste tire storage site in existence on or before January I, 1988.

SECTION 5. (1) The department shall furnish an application form to anyone who wishes to op-
erate a waste tire storage site or to be a wastie tire carrier.

(2) In addition to information requested on the application form, the department also shall re-
quire the submission of such information relating to the construction, development or establishment
of a proposed waste tire storage site and facilities to be operated in conjunction therewith and such
additional information, data and reports as it considers necessary to make a decision granting or
denying a permit.

SECTION 8. (1) Permit applications submitted to the department for operating a waste tire
storage site shall contain the following: -

{a) The management program.for the operation of the site, including the person to be respon31ble
for the operation of the site, the proposed method of disposal and the proposed emergency measures
to be provided at the site.

{b} A description of the size and type of facilities to be constructed upon the site, including the
height and type of fencing:.to be used, the size and construction of structures or buildings, warning
signs; notices and alarms to be used.

{¢) The exact location and place where the applicant proposes to operate and maintain the site,
inciuding the legal description of the lands included within the site.

(d) An application fee, as determined by the commission to be adequate to pay for the depart-
ment's costs in investigating and processing the application.

{e} Any additional information requested by the department.

(2) A permit application submitted to the department for operating as a waste tire carriep shall
include the following: ’

{a) The name and place of business of the applicant.

{b) A deseription and license number of each truck used for transporting waste tires.

{c) The locations of the sites at which waste tires will be stored or disposed.
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{d) A-bond in the sum of $5,000 in favor of the State of Oregon. In lieu of the bond, the appli-
cant may submit financial assurance acceptable to the department.

{e} An application fee, as determined by the commission to be adequate to pay for the depart-
ment’s costs in investigating and processing the application.

{) Any additional information requested by the department.

(3) The bond requircd under subsection (2) of this section shall be executed by the applicant as
principal and by a surety company authorized to transact a surety business within the State of
Oregon. The bond shall be filed with the department and shall provide that:

(a) In performing services as a waste tire carrier, the applicant shall comply with the provisions
of sections 1 to 18 of this Act and rules adopted by the commission regarding tire carriers; and

{b) Any person injured by the failure of the applicant to comply with the provisions of sections
1 to 18 of this Act or the rules adopted by the commission regarding waste tire carriers shall have
a right of action on the bond in the name of the person, provided that written claim of such right
of action shall be made to the principal or the surety company within two years afler the injury.

SECTION 7. {1) Following the submittal of a waste tire storage site permit application, the di-
rector shall cause notice to be given in-the:county where Lhe proposed site is located in 2 manner
reasonably calculated to notily interested and affected persons of the permit application.

{2} The notice shall contain information regarding the location of the site and the type and
amount of waste tires intended for storage at the site, and may fix a time and place for a public
hearing. In addition, the notice shall give any person substantiaily affected by the proposed site an
opportunity to comment on the permit application.

SECTION 8. The department may.conduct-a- public hearing in the county where a proposed
wasle lire storage site is located and may conduct hearings at other places as the department con-
siders suitable. At the hearing the applicant may present the application and the public may appear
or be represented in support of or in opposition to the application.

SECTION 9. Based upon the department’s review of the waste tire storage site or waste tire
carrier permit application, and any public comments received by the department, the director shall
issue or deny the permit. The director’s decision shall be subject to appeal to the commission and
judicial review under ORS 183.310 to 183.550.

SECTION 10. A fee may be required of every permittee under sections 3 to 12 of this Act. The
fee shall be in an amount determined by the commission to bz adequate, less any federal funds
budgeted therefor by legisiative action, to carry on the monitoring, inspection and surveillance
program established under section 12 of this Act and to cover related administrative costs.

SECTION 11, The director may revoke any permit issued under sections 3 to 12 of this Act
upon a finding that the permittee has violated any provision of sections 3 to 12 of this Act or rules
adopted pursuant thereto or any material condition of the permit, subject to appeal to the commis-
sion and judicial review under ORS 183.310 to 183.550.

SECTION 12. The department shall establish and operate a monitoring, inspection and surveil-
lance program over all waste tire storage sites.and all waste tire carriers or may contract with any .
qualified public or private agency to do so. After reasonable notice, owners and operators of these
facilities must allow necessary access to the site of waste tire storage and to its records, including
those required by other public agencies, for the monitoring, inspection and surveillance program to
operate,

SECTION 12a. Fees received by the department pursuant 1o sections 8 and 10 of this Act shall
be deposited in the State Treasury and credited to the department and are continuously appropri-
ated to carry out the provisions of sections 4 to 12 of this Act.

SECTION 13. (1} Any person who purchases waste tires generated in Oregon or tire chips.or
similar materials from waste tires generated in Oregon and who uses the tires or chips or similar.
material for epergy recovery or other appropriate uses may apply for partial reimbursement of the
cost of purchasing the tires or chips or similar materials.
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{2) Any person who uses, but does not purchase, waste tires or chips or similar materials, (or
energy recovery or anather appropriate use, may apply for a reimbursement of part of the cost of
such use.

{3} Any costs reimbursed under this section shall not exceed the amount in the Waste Tire Re-
cyclting Account. If applications for reimbursement during a period specified by the commission
exceed the amount in the account, the commission shall prorate the amount of all reimbursements.

(4) The intent of the partial reimbursement of costs under this section is to promote the use of
waste lires by emhaneing markeis for waste-tires.or..chips—or-similar- materials. The commission
shall Himit or eliminate reimbursements.if.the. commission finds they.are not necessary to promote,
the use of waste tires.

{5) The commission shall adopt rules Lo carry aut the provisions of this section. The rules shail:

{a) Govern the types ol energy recovery-orother-appropriate uses eligible for reimbursement
including but not limited to recycling other than retreading, or use for artificial fishing reefs;

(b} Establish the procedure f{or applying for a re:mbursement- and

{c) Establish the amount of reimbursement,

SECTION 14. The Waste Tire Recyciing-Account is established in the State Treasury, separate
and distinct from the General Fund. All moneys received by the Departnent of Revenue under
sections 20 to 43 of this Act shall be deposited to the credit of the account. Moneys in the account
are appropriated continuously to the Department of Environmental Quality to be used:

{1) For expenses in cleaning up waste tire piles as provided in section 15 of this Act;

{2) To reimburse persons for the costs-of using wasie tires or.chips or similar materials; and

(3) For expenses incurred by the Department of Environmental Quality in carrying out the
provisions of sections 2, 3 and 13 to 18 of this Act.

SECTION 15. (1) The department, as a condition of a waste-tire-storage site perm#t issued un-
der sections 3 to 12 of this Act, may require the permiitee to remove or process the waste tires.
according to a plan approved by the department.

{2} The department may use moneys from the Waste Tire Recycling Account to assist a
permitlee in removing or processing the waste tires. Moneys may be used only after the commission
finds that: '

{a) Special circumstances make such assistance appropriate; or

{(b) Strict compliance with the provisions of sections 1 to 1B of this Act would resu]t in sub-
stantial curtailment or closing of the permittee’s business or operation or the bankruptcy of the
permittee.

{3) The department may use subsections {4) to (T} of this section i

{a} A person fails to apply for or obtain a waste tire storage site permit under sections 3 to 12
of this Act; or

(b} A permittee fails to meet the conditions of such permit.

(4) The department may abate any danger or nuisance created by waste tires by . removing or
processing the tires. Before taking any action to abate the danger or nuisance, the department shall
give any persons having the care, custody or control of the waste tires, or owning the property upon
which the tires are located, notice of the department’s intentions and order the person to abate the
danger or nuisance in a manner approved by the department. Any order issued by the department
under this subsection shall be subject to appeal to the commission and judicial review of a final
order under the applicable provisions of ORS 183.310 to 183.550.

{5} If a person fails to take action as required under subsection (4) of this section within the
time specified the director may abate the danger or nuisance. The order issued under subsection
(4) of this section may include entering the property where the danger or nuisance is located, taking
the tires into public custody and providing {or their processing or removal.

{6} The department may request the Attorney General to bring an action {o recover any rea-
sonable and necessary expenses incurred by.the department for abatement costs, including adminis-
trative and legal expenses. The department’s certification of expenses shall be prima facie evidence
that the expenses are reasonable and necessary.
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{7) Nothing in sections 1 to 18 of this Act shall alfect the right of any person or focal govern-
ment unit to abate a dangrer or nuisance or to recover for damages to real property or personal in-
jury related 10 the transportation, storage or disposal of waste tires. The-department.may reimburse, .
a person or jocal government unit for the cost of abalement.

SECTION 16. In accordance with the applicable provisions of ORS 183310 to 183.350, the
commission shall adopt rules necessary to carry out the provisions of sections 1 to 18 of this Acl.

NOTE: Scction 17 was deleted by amendment. Subscquent sections were not renumbered.

SECTION 18, The provisions of sections } to 17 of this Act do not apply to tires from:

{1} Any device moved exclusively by human power.

{2} Any device uscd exclusively upon stationary ralis or tracks.

{3) A motorcycle.

{4) An all-terrain vehicle.

{5) Any device used exclusively for farming purposes, except a farm truck.

SECTION 19. ORS 459.995 is amended to read:

459.995. (1) In addition to any other penalty provided by law, any person who viclates ORS
439.205, 459.270 or the provisions of ORS 459.180, 459.188, 459.190, [or] 439.195 or section 2 or 3
of this 1987 Act or any rule or order of the Environmental Quality Commission pertaining to the
disposal, collection, storage or reuse or recycling of solid wastes, as defined by ORS 459.005, shall
incur a c¢ivil pepalty not to exceed $500 a day for each day of the violation.

(2} The civil penalty authorized by subsection (1) of this section shall be established, imposed,
collected and appealed in the same manner as civil penalties are established, imposed and collected
under ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 454.505 to 454.535, 454.605
Lo 454.745 and ORS chapter 468,

SECTION 20. As used in sections 20 to 43 of this Act, unless the context otherwise requires:

(1) “Business” means any trade, occupation, activily or enterprise engaged in for the purpose
of selling new tires in this state.

{2} “Depariment” means the Department of Rcvenues

{3} “Place of business” means any place where new tires are sold.

(4) “Retail desler” mtans every person who is engaged in the business of selling to ultimate
consumers new tires, :

{3) “Sale" means any transfer, exchange or barter, in any manner or by any means whatsoever,
for a consideration, and includes and means ail sales made by any person. It includes a gift by a
person engaged in the business of selling new tires, for advertising, as a means of evading the pro-
visions of sections 20 to 43 of this Act, or lor any other purposes whatsoever.

(6} "Tire”" has the meaning given that term in section’ 1 of this Act.

{7) “Wholesale sales price” means the established price for which a manufacturer sells a tire to
a distributor, after any discount or other reduction for quantity or cash.

SECTION 21. (1) Beginning January 1, 1988, and ending June 30, 1991, a fee is hereby imposed-
upon the retail sale of ail new replacement tires in this state of 51 per tire sold.- The fee shall be
imposed on retail dealers at the time the retail dealer sells a new replacement tire to the ultimate
consumer,

(2} The amount remitted to the Department of Revenue by the retail dealer for each quarter
shall be equal to 85 percent of the tota} fees due and payable by the retail dealer for the quarter.
SECTION 22. The fee imposed under sections 20 to 43 of this Act shall not apply to new tires
for: ‘

{1) Any device moved exclusively by human power.

{2} Any device used exclusively upon stationary rails or tracks.

{3) A motorcycle.

{4} An all-terrain vehicle,

{5} Any device used exclusively for farming purposes, except a farm truck.
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SECTION 23. (1) Except as otherwise provided in sections 20 to 43 of this Act, the fee imposed
by section 21 of this Act shall be paid by each retail dealer to the departiment on or before the last
day of January, April, July and October of each year for the preceding calendar quarter.

(2) With each quarterly payment, the retail dealer shall submit a return to the department, in
such form and containing such information as the department shall prescribe,

(3) The fee, penalties and interest imposed by sections 20 to 43 of this Act shall be a personal
debt, {rom the time liability is incurred, owed by the retail dealer Lo the State of Qregon until paid.

{4) The returns required of retail dealers under this section shall be filed by all such retail
dealers regardless of whether any fee is owed by them.

{(5) The department for good cause may extend for not to exceed one month the time for making
any return and paying any fee due with a return under sections 20 to 43 of this Act. The extension
may be granted at any time if a written request therefor is filed with the department within or prior
to the period for which the extension may be granted. When the time for filing a return and pay-
ment of fee is extended at the request of a retail dealer, interest at the rate established under ORS
305.220, for each month, or fraction of a month, from the time the return was originally required to
be filed to the time of payment, shall be added and paid.

SECTION 24. The fee imposed by section 21 of this Act does not apply with respect to any new
tires which under the Constitution and laws of the United States may not be made the subject of
taxation by the stale, '

SECTION 25. Every person desiring to engage in the sale of new tires as a retail dealer, except
a person who desires merely to sell or accept orders for new tires which are to be transported from
a point outside this state to a consumer within this state, shall file with the department an appli-
cation, in such form as the department may prescribe, for a certificate. A retail dealer shall apply
for and obtain a certificate for each place of business at which the retail dealer engages in the
business of selling new tires. No fee shall be charged for such certificate.

SECTION 28. (1) If the department considers such action necessary to insure compliance with
sections 20 to 43 of this Act, it may require any person subject to sections 20 to 43 of this Act to
place with the department such security as the department may determine.

(2) The amount of the security shall be fixed by the department but, except as provided in sub-
section (3) of this section, may not be greater than twice the estimated liability for fees of a person
for the reporting period under sections 20 to 43 of this Act determined in such manner as the de-
partment considers proper,

(3) In the case of a person who, pursuant to section 28 of this Act, has been given notice of
proposed revocation or suspension of certificate, the amount of the security may not be greater than
twice the liability of the person for the reporting period under sections 20 to 43 of this Act deter-
mined in such manner as the department considers proper, up to $10,000.

{4) The limitations provided in this section apply regardless of the type of security placed with
the department. The required amount of the security may be increased or decreased by the de-
partment subject to the limitations provided in this section.

SECTION 27. Upon receipt of a completed application and such security as may be required
by the department under sections 20 to 43 of this Act, the department shall issue to the applicant
a certificate as a retail dealer. A separate certificate shall be issued for each place of business of
the retail dealer within the state. A certificate is valid only for engaging in business as a retail
dealer at the place designated thereon, and it shall at all times be conspicuously displayed at the
place for which issued. The certificate is not transferable and is valid until canceled, suspended or
revoked. ’ ‘ :

SECTION 28. (1) If any person fails to comply with any provision of sections 20 to 43 of this
Act relating lo the fee or any rule of the department relating to the fee adopted under sections 20
to 43 of this Act, the department may suspend or revoke the certificate held by the person. The
department shall not issue a new certificate after the revocation of a certificate unless it is satisfied
that the former holder of the certificate will comply with the provisions of sections 20 to 43 of this
Act retating to the fee and the rules of the department.
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(2) If the department proposes to refuse to issue or renew a certificate, or proposes to suspend
or revoke a certificate, the department shall give notice of the proposed refusal, suspension or re-
vocation at least 30 days before the refusal, suspension or revocation will be final. Appeal following
the notice of the determination may be tsken 1o the director in the manner provided in ORS 305.275
within the time provided in ORS 305.280 (1).

{3} An appeal from the director's order sustaining a proposed refusal to issue or renew, or sus-
pension or revocation, may be taken by the person by filing an appeal to the Oregon Tax Court
following the procedure provided in ORS chapter 305 within the time prescribed under ORS 305.560.

SECTION 29. (1} Every retail dealer shall keep at each registered place of business complete
and accurate records for that place of business, including itemized invoices, of new tire products
held, purchased, manufactured, brought in or caused to be brought in from without the state or
shipped or transported to retail dealers in this state, and of all new tire sales made to the uitimate
consumer.

(2) The records required by subsection (1) of this section shall show the names and addresses
of purchasers, the inventory of all new tires on hand on January 1, 1988, and other pertinent papers
and documents relating to the sale of new tires.

{3} When a certified retail dealer sells new tires exclusively to the ultimate consumer at the
address given in the certificale, itemized invoices shall be made of all new tires sold by that certi-
fied retail dealer. '

(4)(a) All books, records and other papers and documents required by this section to be kept
shall be preserved for a period of at least three years after the initial date of the books, records and
other papers or documents, or the date of entries appearing therein, unless the Department of Re-
venue, in writing, authorizes their destruction or disposal at an earlier date.

{b) The department or its authorized representative, upon oral or written reasonable nouce may
make such examinations of the books, papers, records and equipment required to be kept under this
section as it may deem necessary in carrying out the provisions of sections 20 to 43 of this Act.

(c) If the department, or any of its agents or employes, are denied free access or are hindered
or interfered with in making such examination, the certificate of the retail dealer at such premises
shall be subject to revocation by the department.

SECTION 30. Every person who sells new tires to the ultimate consumer shall render with each
sale itemized invoices showing the seller's name and address, the date of sale, the fee collected and
all prices and discounts. The person shall preserve legibie copies of all such invoices for three years
from the date ol sale.

SECTION 31. Every retail dealer shall procure itemized invoices of all tires purchased. The
invoices shall show the name and address of the seller and the date of purchase. The retail dealer
shall preserve a legible copy of each such invoice for three years from the date of purchase. In-
voices shall be available for inspection by the Department, of Revenue or its authorized agents or
employes at the retall dealer's place of business.

SECTION 32. The department shall administer and enforce sections 20 to 43 of this Act. The
department is authorized to establish those rules and procedures for the implementation and
enforcement of sections 20 to 43 of this Act that are consistent with its provisions and as are con-
sidered necessary and appropriate.

SECTION 33. (1) No person shall:

{a) Fail to furnish any return reguired to be made pursuant to sections 20 to 43 of this Aci;

(b} Fail to furnish a supplernental return or other data required by the department; or

(c) Render a false or fraudulent return, report or claim for refund.

{2) No. person who is required to make, render, sign or verify any report or return under
sections 20 to 43 of this Act shall make a false or fraudulent report or return with intent to defeat
or evade the determination of an amount due required by law,

SECTION 3. (1) If there is a failure to file a return required under sections 20 to 43 of thig
Act or a failure to pay a fee at the time the fee becomes due, and no extension is granted under
section 23 of this Act, or if the time granted as an extension has expired and there is a {ailure to
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file a return or pay a fee, there shall be added to the amount of fee required to be shown on the
return a delinquency penalty of five percent of the amount of the fee.

{2) If the fallure to file a return continues for a period in excess of three months alter the due
date:

(a) ‘Fhere shall be added to the fee required to be shown on the return a failure to file penalty
of 20 percent of the amount of such fee; and

(b} Therrafler, the departmeni may send a nolice and demand to the person to file a returen
within 30 days of the mailing of the notice. [f after such notice and demand no return is filed within
the 30 days, the department may determine the fee according to the best of its information and be-
lief, assess the fee with appropriate penaity and interest, plus an additional penalty of 25 percent
of the fee deficiency determined by the department, and give written notice of the determination and
assessment to the person required to make the filing.

{3) A penalty equal to 100 percent of any deficiency determined by the department shall. be as-
sessed and collected ift

{a) There is a failure to file a return with intent to evade the fee; or

(b) A return was falsely prepared and filed with intent to evade the fee.

{4} Interest shail be collected on the unpaid fee at the rate established under ORS 305.220, for
each month or fraction of a month, computed from the time the fee became due, during which the
fee remains unpaid,

{5} Each penalty imposed under this section is in addition to any other penally imposed under
this section. However, the total amount of penalty imposed under this section with respect Lo any
deficiency shall not exceed 100 percent of the deficiency,

SECTION 35. (1) If a person fails to file a report or return within 60 days of the time prescribed
under sections 20 to 43 of this Act, the department may petition the Oregon Tax Court for an order
requiring the person to show cause why the person is not required to file the report ar return.

{2) Within 10 days after the filing of the petition, the tax court shall enter an order directing
the person to appear and show cause why no report or return is required to be filed. The petition
and order shall be served upon the person in the manner provided by law. Not later than 20 days
after service, the person shall:

{a} File the requested report or return with the department;

(b} Request from the court an order granting reasonable time within which to file the requested
report or return with the department; or

(c) File with the court an answer to the petition showing cause why such report or return is
not required to be filed.

{3) If an answer is filed, the court shall set the matter for hearing within 20 days from the filing
of the answer, and shall determine the matter in an expeditious manner, conststent with the rights
of the parties.

(4} An appeal may be taken to the Supreme Court as prov:ded in ORS 305.445, from an order
of the tax court made and entered afler a hearing and determination under subsection (3) of this
section.

{3} Costs shall be awarded to the prevailing party.

SECTION 38. The provisions of ORS chapters 305 and 314 as to the audit and examination of
returns, periods of limitations, determination of and notices of deficiencies, assessments, liens, de-
linquencies, claims for refund and refunds, conferences, appeals to the director of the department,
appeals to the Oregon Tax Court, stay of collection pending appeal, confidentiality of returns and
the penalties relative thereto, and the procedures relating thereto, shail apply to the determinations
of fees, penalties and interest under sections 20 to 43 of this Act, except where the context requires
otherwise.

SECTION 37. If, under sections 20 to 43 of this Act, the department is not satisfied with the
return of the fee or as to the amount of fee required to be paid to this state by any person, it may
compute and determine the amount required to be paid upon the basis of the facts contained in the
return or upon the basis of any information within its possession or that may come into its pos-
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session. One or more deficiency determinations may be made of the amount due for one or for more
than one period. Notices of deficiency shall be given and interest on deficiencies shall be computed
as provided in ORS 305.265. Subject to ORS 314.421 and 314.423, fiens for fees or deficiencies shall
arise at the time of assessment, shall continue until the fees, interest and penalties are fully satisfied
and may be recorded and collected in the manner provided for the collection of delinquent income
laxes. )

SECTION 38. If the department believes that the collection of any fee imposed under sections
20 to 43 of this Act or any amount of the fee required to be coilected and paid to the state or of
any determination will be jeopardized by delay, it shall make a determination of the fee or amount
of fee required to be collected, noting that fact upon the determination. The amount determined is
immediately due and payable and the department shail assess the fees, notify the person and proceed
to collect the fee in the same manner and using the same procedures as for the collection of income
taxes under ORS 314.440, ' . . L

SECTION 39. (1) If any fee imposed under sections 20 to 43 of this Act or any portion of the
fee is not paid within the time provided by law and no provision is made to secure the payment of
the fee by bond, deposit or otherwise, pursuant to rules adopted by the department, the department
may issue a warrant under its official seal directed to the sheriff of any county of the state com-
manding the sheriff to levy upon and sell the real and personal property of the retail dealer found
within the county, for the payment of the amount of the {ee, with the added penalties, interest and
the sherifl's cost of executing the warrant, and to return the warrant to the department and pay to
it the money collected from the sale, within 60 days after the date of receipt of the warrant.

(2) The sherifl shall, within five days after the receipt of the warrant, record with the clerk of
the county a copy of the warrant, and the clerk shall immediately enter in the County Clerk Lien
Record the name of the retail dealer mentioned in the warrant, the amount of the fee or portion of
the fee and penalties for which the warrant is issued and the date the copy is recorded. The amount
of the warrant so recorded shall become a lien upon the title to and intere<t in real property of the
retail dealer against whom it is issued in the same manner as a judgment duly docketed. The sheriff
immediately shall proceed upon the warrant in all respects, with like effect and in the same manner
prescribed by law in respect to executions issued against property upon judgment of 2 court of re-
cord, and shall be entitled to the same fees for services in executing the warrant, lo be added 1o
and collected as a part of the warrant liability. '

(3} In the discretion of the department a warrant of like terms, force and effect may be issued
and directed to any agent authorized to collect the fees imposed by sections 20 to 43 of this Act.
In the execution of the warrant, the agent shall have all the powers conferred by law upeon sherifls,
but is entitled to no fee or compensation in excess of actual expenses paid in the performance of
such duty.

{4} If a warrant is returned not satisfied in full, the department shall have the same remedies
to enforce the claim for fees against the retail dealer as if the people of the state had recovered
judgment against the retail dealer for the amount of the fee,

SECTION 40. (1) The director is authorized to enter into a tire fee refund agreement with the
governing body of any Indian reservation in Oregon. The agreement may provide for a mutually
agreed upon amount as a refund to the governing body of any tire fee collected under sections 20
to 43 of this Act in connection with the sale of new tires on the Indian reservation. This provision
is in addition to other laws allowing refunds of fees or taxes.

{2} There is annually appropriated to the director from the suspense account established under
ORS 293.445 and section 42 of this Act, the amounts necessary to make the refunds provided by
subsection (1) of this section.

SECTION 41. The remedies of the state provided for in sections 20 to 43 of this Act are cu-
tnulative, and no action taken by the department or Attorney General constitutes an election by the
state to pursue any remedy to the exclusion of any other remedy for which provision is made in
sections 20 to 43 of this Act.

Enrolled House Bill 2022 Page 9



\
S

SECTION 42. All moneys received by the Department of Revenue under sections 20 to 43 of this
Act shall be deposited in the State Treasury and credited to a suspense account established under
ORS 293.445. After payment of administration expenses incurred by the depurtment in the admin-
istration of sections 20 to 43 of this Act and of refunds or credits arising from erroneous overpay-
ments, the balance of the money shall be credited to the Waste Tire Recycling Account established
under section 14 of this Act.

SECTION 43. (1} The fees imposed by section 21 of this Act are in addition to all other staie,
county or municipal fees on the sale of new tires.

{2) Any new tire with respect to which a fee has once been imposed under section 21 of this
Act shall not be subject upon a subsequent sale to the fees imposed by section 21 of this Act.

SECTION 44. (1} If a person or an olficer or employe of 2 corporation or a member or employe
of a partnership violates paragraph (a} or (b} of subsection {I) of section 33 of this Act,.the De-
partment of Revenue shall assess against the person a civil penalty of not more than $1,000. The
penalty shall be recovered as provided in subsection (4) of this section.

{2} A person or an offlicer or employe of a corporation or a member or employe of a partnership
who violates paragraph {¢) of subsection {1} or {2) of section 33 of this Act, is lable to a penalty
of not more than 51,000, o be recovered in the manner provided in subsection (4) of this section.

{3) If any person violates any provision of sections 20 to 43 of this Act other than section 33
of this Act, the department shall assess against the person a civil penalty of not more than $1,000,
to be recovered as provided in subsection {4} of this section.

(4} Any person against whom a penalty is assessed under this section may appeal to the director
as provided in ORS 305.275. If the penalty is not paid within 10 days alter the order of the de-
partment becomes final, the department may record the order and cotlect the amount assessed in the
same manner as income tax deficiencies are recorded and coilected under ORS 314.430.

SECTION 45. In addition to and not in lieu of any other expenditure limitation imposed by law,
the amount of $258,473 is established for the biennium beginning July 1, 1987, as the maximum limit »
for payment of expenses from fees colliected or received by the Department of Environmentai Quality
for the administration of this Act,

SECTION 46, In addition to and not in lieu of any other expenditure limitation imposed by law,
the amount of §189,913 is established for the biennium beginning July 1, 1987, as the maximum limit
for payment of expenses from fees collected by the Department of Revenue for administration of this
Act, ‘
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Attachment II1
Agenda Item I
4/2%/88, EQC Meeting

WASTE TIRE MARKET ANALYSIS

3/31/88

Foreword

This report gives an overview of the potential markets for the reuse of
waste tires in Oregon.

Most materials have been prepared by members of the Reimbursement
Subcommittee of DEQ’s Waste Tire Task Force, The name and affiliation of
the principal author appears in the front of each section. The material has
been edited and supplemented by DEQ staff. Other sources relied upon are
the Report to Minnesota Pollution Control Agency on Scrap Tires in Minnesota
(October 1985), and "Proceedings of a Workshop on Disposal Techniques with
Energy Recovery for Scrapped Vehicle Tires", U.S5. Department of Energy et
al, November 1987,

Introduction

Over two million waste tires are genmerated in Oregon each year. Perhaps
half of them are re-used or processed to recover their resources of
materials or energy. The remaining tires are discarded in landfills or
illegal disposal sites, or stored above ground in tire stockpiles. Existing
stockpiles contain over three million tires statewide.

Whole tires are expensive to landfill because they occupy large volumes and
will not compact. They also tend to trap air and landfill gases when
buried. This makes them buoyant, and they may float to the surface at some
unpredictable point in the future. Floating is a problem because the tires
rupture the landfill cap which prevents precipitation from reaching the
refuse and causing leachates that contaminate ground and surface water
resources. Tires stored above ground provide breeding enviromments for
pests and disease vectors, They also present a potential for serious and
hard-to-control fires.

Oregon's waste tire legislation, passed in 1987, regulates the storage and
transportation of waste tires. It also creates a subsidy intended to
enhance the market for waste tires. This report examines the principal
market options for waste tires.

Market options include: reuse of whole tires, including retreading and
various construction uses; mechanical processing into rubber chips or crumbs
for use in manufactured goods; chemical or thermal processing (pyrolysis) to
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reclaim rubber or generate other salable products; and incineration of tires
to reclaim their energy value.

The body of the report discusses each of these options.

I. Whole Tires (Ken Sandusky, Oregon Recyclers)

Some uses may be made of whole tires with little or no processing.

A)

B)

Used Tires - When a set of tires is turned in for four new ones,
some of the used tires may still have useable life. The direct
resale of such used tires to consumers is a market application
that is on the decline. This is due to the increasing variety of
tire sizes and styles which requires that a used tire outlet carry
ever larger numbers of tires to fit consumer demand. This causes
increased storage and inventory costs., Also, and more
importantly, the sale of used tires has declined because of the
influx of inexpensive new tires from both domestic and foreign
sources., There is therefore a smaller margin of difference
between the cost of a new tire and a used tire, thus a smaller
economic incentive to purchase used over new. Since there is
already an established collection and transportation system for
used tire casings to retreaders, used tires that might be suitable
for direct re-sale may find their way into the retreading system.

Retreads - Retreading captures 10-19 percent of the 260,000,000
tires discarded annually in the U.S. This method of tire
recycling is quite energy efficient in that retreading a tire
reduces oll consumption and rubber use when compared to the
manufacture of a new tire,

Unfortunately, this market is declining. In 1976, retreads
represented 18 percent of the replacement passenger tire market.
In 1985 it fell to 12 percent of the replacement passenger tire
market., As with used tires, the influx of inexpensive domestic
and foreign tires (due in part to the decline in the price of oil)
has reduced the price difference between retreaded tires and new
tires. Given the reduced economic incentive, the market has
declined.

The $1 fee on new replacement tires in Oregon amounts to a §l per
tire subsidy on retreads, since they are not subject to the fee.
However this amount is too small a percentage of the cost of a
replacement tire for it to influence the market for retreads.

In the case of truck tires, however, the retread market has been
holding its own. Replacement truck tires are 5 to 10 times more
expensive than passenger tires. Given the greater margin in price



Attachment 1T

Waste Tire Market Analysis
Agenda Item I

4/29/88, EQC Meeting

Page 3

C)

D)

between new truck and retreaded truck tires, the market remains
strong. Truck tires represent 15 percent of the total number of
tires discarded annually.

Artificial reefs - Reefs can have a significant beneficial impact
on building up a commercial and sports fishery. Approximately
100,000 tires are used anmually in the U.S, in artificial reef
applications; this represents 4 hundredths of 1 percent of the
tires discarded. This extremely small usage is due to high cost,
It is estimated that the cost per tire to put a reef application
in place is $1.65 to $3.00 per tire.

Oregon is virtually devoid of reefs. Dr. Charles K. Sollitt,
Chairman of the Ocean Engineering Program at 05U, has analyzed the
use of tires in artificial reefs off the Oregon coast. He has
developed an engineering design for such tire reefs. However, he
does not helieve that it is economically feasible to usge tires in
reefs because of the high cost. He concurs with the costs
mentioned in the previous paragraph,

Further, Oregon’s very hostile wave environment makes use of

-artificial reefs even more problematic. Oregon gets waves as high

as 35 feet twice a year. In water, tires weigh only 15 percent of
their weight on land; therefore they require ballast of rocks,
concrete or other material to hold them in place. This
constitutes the majority of the expense in using them for reefs.

The optimum depth of tire placement to avoid the hostile wave
action is 27 fathoms (162 feet). At this depth, the reef has
little value to the sports fishery. Needs of the crabbing
industry, and the techniques of bottom dragging used in certain
commercial fishing industries, also create problems for reef
placement.

There is one tire reef in Oregon in Tillamook Bay, placed there in
a sheltered environment by a local scuba diving club. Such
sheltered locations as bays may offer better opportunities than
the open ocean for artificial tire reefs.

Other uses - Use of tires in erosion control, breakwaters, crash
barriers, planter beds, playground applications, miniature golf
courses, holding down tarps, etec. generally have logistical and
envirommental constraints, and offer extremely limlited potential.



Attachment II

Waste Tire Market Analysis
Agenda Item I

4/29/88, EQC Meeting

Page 4

I1, Mechanical Processgsing of Waste Tireg (C. Fred Hermann, Riedel OMNI)

Recycling waste tires into new products keeps tire rubber avallable for
future use in another recycled form. Tires can be shredded to produce
rubber chips that can be used in manufacturing, as soil conditioners,
or as bulking agents for sewage treatment,

Tires can also be processed into rubber crumbs for use in new rubber
goods, and asphalt rubber (see following section). However the tire-
derived materials must compete with the low-cost materials currently
used in many of these applications. These markets will likely have
limited growth until tire processing costs decrease.

Currently, there are three companies in Oregon which use mechanically
processed waste tires as a raw material in manufacturing finished
goods. They all use tire buffings, shavings created by the tire
retread industry in removing the old tread from the tire. The three
companies are Scientific Development Inc. of Eugene, Riedel OMNI
Products, Inc. of Portland, and R & B Rubber Products of McMinnville.

Qutside of Oregon, very little is happening with recycling of tread
rubber. Leo Sato, of the California Solid Waste Board in Sacramento,
was aware of only two California companies that used waste tires as a
raw material for a finished good. One company makes dock bumpers while
the other manufactures rubber floor tiles for department stores.

Scientific Development Inc. (SDI) of Eugene uses tire buffings to
produce wheel chocks, traffic delineators and dock bumpers. They have
been in business since 1973,

The company owns a tire shredding machine which can shred several
thousand tires a day, but is not being used actively now, Currently
SDI has the knowledge of how to take the large pieces of shredded tires
and transform them into finer particles suitable for use as a raw
material in their current product line. But it would cost at least
$50,000 for an additional machine to reduce the shredded tire particles
down to the slze of buffings. This process would double the raw
material cost as compared to purchasing tire buffings from a retreader
at current market prices (about $.05-.065/1b).

OMNI manufactures rubber railroad grade crossings, and items to solve
highway and street maintenance problems with manhcles, valve boxes, and
related structures. They have three U.,S., manufacturing plants in
Portland, Texas and Pennsylvania. OMNI purchases buffings from
independent retreaders, both on the spot market and under contract,
OMNI plans on using a total of 8 million pounds of tire buffings in all
their plants in 1988.
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R & B Rubber Products uses tire buffings derived in the same manner as
OMNI to manufacture truck bed linings. R & B is a smaller firm, and
more detailed information was not available.

Limits on the supply of raw material (buffings) at a reasonable cost
limit the expansion of this sector. As tire retreading declines, the
competition for buffings increases, driving the price up. In order to
expand, OMNI needs te maintain a steady supply of suitable tire
buffings. To increase the supply of buffings, new processors would
need to invest in tire reduction equipment to reduce large tire chunks
into a more usable form. However, current market conditions will not
support the cost of secondary shredding or buffing to reduce tire
chunks or larger particles of rubber.

One experienced tire industry engineer studied the feasibility of
producing "production tire buffings" as a raw material for sale. His
process of cutting the sidewall from the tire and running the long flat
tire carcass through a buffing machine would yield back approximately
fifty percent of usable tire buffings. Crumb rubber could be produced
by filtering the fines from the larger particles during the buffing
process B

The sidewall, steel belting and fabric cannot be economically reeycled
at this time. This creates by-products which must be landfilled.
However, they do not present an unstable mass as with whole tire
carcasses. The cost of disposing of the above would equal what the
recycled tire buffings could be sold for at today's prices.

Incentives may be necessary for initial capital investment In the
development of new technology equipment to produce buffings. It is
felt that assurance of cooperation from state and federal regulatory
agencies is necessary for any investor to develop a system to harvest
waste tires through mechanical processing. It is also felt that the
investor must also be assured of access to economical disposal
facilities so that he can achieve the customary 15-25 percent return on
investment capital that a bank would want for venture capital,

OMNI would prefer for an independent supplier to develop the technology
and produce tire buffings for its production needs. With current
growth trends considered, the tire buffing manufacturers could sign
long-term contracts to guarantee a sale for its product.

Future market demand for tire buffings is unknown at this time, but
OMNI estimates they could guadruple their projected 1988 use of 8
million pounds of buffings with assurance of a better supply and stable
price.
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II1, Rubber-Modified Asphalt (Mike Harrington, PaveTech Corp., manufacturer
of PlusRide)

Rubber-modified asphalt is a generic term for two entirely different
methods of modifying asphalt concrete with tire rubber. One method
uses fine or "crumb rubber" melted to form a liquid and blended with
the asphalt cement. The addition of 1 percent melted "crumb rubber"
reacted with the asphalt cement creates a superior binder (binder holds
mix together). This process uses 20 pounds of tire rubber per ton of
asphalt, but has a high capital cost (§$100,000 per plant) for equipment
necessary to blend rubber and asphalt cement.

The other type of rubber-modified asphalt uses the entire tire (less
tire bead) granulated to a size of 1/4" or smaller. 1In this process
the used tire rubber is used as a resilient aggregate., That is, some
smaller sizes of aggregate in a normal asphalt mix are left out and the
aggregate that is used is gap graded (via mix design specifications) to
allow uniform dispersion of the granulated tire particles throughout
the mix, This method, commercially known as PlusRide, uses 3 percent
used tire rubber by weight or 60 pounds per ton of asphalt,

The addition of the 3 percent used tire particles, from 1/4" to fine
material, improves the binder characteristics. The manufacturer claims
that this rubber-modified asphalt also reduces reflective cracking, is
gquieter to drive on, reduces hydroplaning because its surface texture
promctes drainage, and reduces headlight glare. According to Alaska
Department of Transportation research results, PlusRide reduces
stopping distances 15 to 25 percent under icy conditions. The material
has characteristics that make its use appropriate and advantageous
under some highway conditions, especially where cracking is a problen,
but present disadvantages in other areas.

At a rate of 3 percent used tire rubber by weight of mix, a one-mile
stretch of a two lane road (36' wide) overlaid with 2" of rubber-
modified asphalt (PlusRide) would use approximately 70.8 tons of used
tires, or roughly 8,500 tires. At this rate Oregon's 2,000,000 used
tires discarded annually could be recycled for use in about 200 miles
of rubber-modified asphalt. This would replace about the same tonnage
of aggregate (70.8 tons). The fine rubber raw material costs the
manufacturer about $0.11 to $0.14/1b. on site. Cost estimates put the
price of rubberized asphalt from 35 to 85 percent higher than that of
traditional mix.

Currently, the City of Corvallis, Benton County and the Oregon

Department of Transportation have test sections of PlusRide laid for
evaluation. Their comments on the product have been positive (City of
Corvallis - Jeff Woodward, City Engineer; Benton County - Paul Hightower,
Engineer). These results confirm the research done under grants from the
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IV,

Federal Highway Administration and Alaska DOT, and research by QOregon
State University, Department of Civil Engineering.

The referenced, independent reports {Appendix A) indicate that this
rubber-modified asphalt (PlusRide) is not only a superior asphalt
material, but, based on 05U research results of a rubber-modified
asphalt overlay project at Mt, St. Helens, it can also be less expensive
to use than conventional asphalt based on layer equivalency. It could
possibly be cost effective in high traffic areas and on mountain roads
that are costly to maintain. Potential demand may be large, but the
market would take years to develop.

A partial reimbursement of $.05-.10/1b to the end-user (city, county or
state agency roadway owner) could encourage the initial use of rubber-
modified asphalt and assist evaluation of the produect in their own area.
This should lead the agency to continue to use rubber-modified asphalt
with or without a reimbursement after the evaluation period. However,
regulations requiring the use of these materials by the state might have
a much more direct impact.

Chemical /Thermal Tire Processing Applications (Mark Hope, Waste

Recovery, Inc.)

- Rubber Reclaiming. Rubber reclaiming involves chemical or thermal
devulcanization of the rubber structure, thereby breaking its
chemical bonds. The resulting devulcanized rubber may be blended
with virgin rubber in new products., However, the reclaiming
industry has been declining since 1960, as styrene-butadiene rubber
has replaced natural rubber. Its economic advantage continues to
decline in comparison to the properties of new rubber and other
substitute materials., Reclaim now accounts for mo more than 5
percent of the market.

-- Pyrolysis. Pyrolysis is the thermal decomposition of complex
organic compounds such as rubber Into lower molecular weight
components. It has been used since the early 19th century, It
represents an “"engineer’s dream" because it allows recovery of
theoretically useful compounds from waste materials, When applied
to scrap tires, the products include a gas stream used to fuel the
process, a liquid stream which is blended to yield a salable fuel
0il, and a solid or char stream containing a mixture of products
including zinc oxide and multiple types of carbon. 1In general, a
ton of waste tires will produce 125 gallons of oil and 700 pounds of
carbon black.

Pyrolysis has been studied extensively. Over the last 20 years, a
number of process, equipment and operating variations have been
developed for scrap tires, Tremendous financial and technical
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resources have been applied to the development of wviable pyrolysis
systems. A U.S. Department of Energy report ("Scrap Tires: A
Resource and Technology Evaluation of Tire Pyrolysis and Other
Selected Alternate Technologies") identified 31 projects inveolving
pyrolysis. Of these, 15 had been abandoned for techniecal and/oxr
economic reasons by January 1983, including extensive projects
sponsored by companies such as Firestone, Goodyear/Tosco,
Occidental, Uniroyal and Nippon. The remaining projects that were
in design, construction or operation, failed to identify any
commercial-scale facilities that are currently operating on a viable
basis.

The reasons for project failure include:

1. Operating problems. Plants have encountered high maintenance
expense, had product quality wvariations decreasing product
value, or encountered fires or explosions from air
infiltration.

2, Feed availability. The minimum capacity of an economical
pyrolysis facility has been assumed to be about 1 million
tires per year, with some projects requiring up to 10 million.
New technology may reduce this size. Collection of these
quantities at low cost within a service radius may be a
problem. Obtaining properly shredded raw material has also
been a problem.

3. Product quality/markets. Pyrolysis attempts to produce three
product streams (gas, oil, char) from a scrap raw material
containing mixtures of many components. Changes in operating
conditions that improve the quality or yield of one component
often have a negative impact on one of the others. It is
difficult to optimize quality and yield of both major revenue
products (oil, char). The oil is a fair fuel or refinery
feedstock, although it must compete with conventional fuels
recovered from crude petroleum. In the past, pyrolysis has
not been economically competitive with crude oil at $25/30 per
barrel. An economic analysis by Paul Petzrick, Energy and
Waste Management Consultant (in DOE Workshop Report)
calculated that with a §.45/tire tipping fee, a new pyrolysis
plant could produce oil for .$32/gallon in the first year.
Costs go down over time. With no tipping fee, the cost of
derived oil would be $.68/gallon. In addition, the char
contains multiple grades of carbon black, zinc oxide, titanium
dioxide, and other trace components, resulting in low value and
limited markets. There may be a Portland market for quality
carbon black at $0.11 to $.14/1b. If markets cannot be found,
it would have to be digposed of in landfills.
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All of the above factors may have a negative impact on a pyrolysis
project. The combination of high capital, operating, and
maintenance costs, combined with low revenue resulting from
downtime and poor product quality/market value, hawve resulted in
the failure of many projects.

V. Direct Incineration. (Gary Vosler, Willamette Industries, Inc.; and Bob
Wheeler, Smurfit Newsprint Corporation)

Scrap tires have a high energy content. A refined scrap tire used for
direct incineration is called tire derived fuel (TDF). TDF is a scrap
tire that 1s shredded and processed into a rubber chip with a range in
size of one to four inches. It may also be processed to remove bead and
radial wire. It has an energy content from 14,000 to 5,500 Btus/lb.
Other fuel sources such as coal and wood generate less heat per pound.
TDF's low moisture content (1 percent) and high volatility have proven to
enhance energy utilization and combustion efficiency, displacing 5 to 25
percent of the amount of coal, wood, gas or oll needed in solid fuel
boilers.

Incineration for heat recovery is a growing commercial use for large
quantities of scrap tires, accounting for about half of the waste tires
generated annually in Oregon. Processing tires for fuel applications
may not achieve the goal of re-use into other products, but does offer
recovery for their heat value. Alternative fuel markets may provide the
best potential for immediately solving a scrap tire disposal problem
while other markets are developed into viable options.

Industries that have tried and/or are currently using TDF include tire
retreading (Les Schwab plant in Prineville - uses whole tires), pulp and
paper {in Oregon, Willamette Industries and Smurfit), cement (widely used
in Europe and Japan), and electrical utilities (new Modesto plant in
California). Where TDF is being used, it is sold at a price competitive
with existing fuels such as coal or wood waste.

The use of TDF presents environmental concerns. The high amount of
fixed carbon (27.9%) suggests particulate concerns, and of ash (4.78%)
suggests solid waste concerns. Other elements of concern include sulfur
(1.23%) and zinc (1.52%), Efficient stack controls and specifically
designed material metering systems are required to overcome environmental
concerns of particulate control, Facilities using TDF install metering
units to provide direct control of the TDF feed rate.

In Germany and Japan, 15 to 20 percent whole scrap tires are substituted
for conventional fuel (coal) in cement kilns. As far as is known, no
cement kiln now uses TDF in Oregon, although some interest has been
expressed, It would likely involve adding a specilal materials handling
system to feed the tires, a capital-intensive investment. The steel from
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the tires replaces the ferrous oxide which is normally added to
manufacture cement. A baghouse collects the particulate matter. There
is no firm evidence of serious envirommental problems, but the
perception of a problem is a factor. Economically, TDF must compete
with coal. Because of its higher Btu content, TDF is competitive if it
costs from 15 to 20 percent a ton more than coal.

TDF is currently used in Oregon to supplement wood residue-based fuel in
industrial boilers. Together, two paper mills use approximately fifty
percent of available TDF from waste tires. Adding 1 to 3 percent rubber
has a definite stabilizing effect on the boiler, especially when the wood
fuel is wet. No significant negative effects have become apparent, The
two Oregon facilities have wet scrubber-equipped boilers for pollution
control,

Willamette Industries has used rubber in its waste wood boiler as an
additional source of fuel since 1981, At the permitted rate of TDF
consumption, no measurable impact to the enviromment due to the burning
of rubber has occurred. During a typical year, the Albany Mill will
use;

- Over 190,000 tons of wood fuel ("hogged fuel", or HF); and

-- Over 3,500 tons of chipped rubber (TDF), or approximately
200,000 tires.

The averapge costs of these fuels are:

-- HF: approxlimately $5-58/ton as received
($0.50 - $0.80/mm Btu)

--  TDF: approximately $40/ton
($1.30/mm Btu)

Due to recent exceptionally good market conditions for building
materials, HF is in a surplus condition resulting in an unusually low
price. It is reasonable to assume that market swings will occur in the
near future which will reduce the HF surplus. This would cause HF
prices to average closer to a typical cost of $§13/ton ($1.30/mm Btu) as
received, If HF surpluses were to continue keeping prices low,
additional boilers would be built. This would then consume any surplus,
and also drive up the price of HF,

In terms of fuel heat content ($/Btu), the cost of TDF and HF would be
approximately equal if the ratio of prices were 1.8:1.0 (TDF:dry wood),
or 3.25:1,0 (IDF:wet wood). If the current cost of TDF were cut in
half, it would be directly competitive. This would require a subsidy of
about $0.01 per pound of TDF,
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In the pulp and paper industry TDF currently replaces HF, The
alternative fuels, when HF is in short supply, are oil and natural gas.
These cost four to five times as much as HF. If the rate of rubber
incineration in Oregon were to double, thus consuming practically all of
the potentially available TDF material, this would have only an
ingignificant impact on HF surpluses., This would not result in
additional solid waste (surplus HF) being landfilled.

The risk of high cost HF has kept Willamette Industries in the rubber
business. It does not appear that TDF will be competitive with HF in
the foreseeable future. Waste tire disposal through incineration could
be secured in the near term while other potential long-term markets
develop. The subsidy from the $1 tire fee could reduce the cost of TDF
to a point where it would be competitive with HF, thus allowing the
mills to continue to burn the material.

Larger percentages of TDF could also be used by Smurfit. However the
resulting zinc oxide particulate emissions would exceed allowable limits
unless sophisticated particulate control devices (baghouse or
electrostatic precipitator) were installed.

Deanna Mueller-Crispin:b
SB7433.2
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Waste Tire Task Force
A task force has been assembled to help the Department of Environmental
Quality (DEQ) develop rules for the waste tire program. Members include
representatives of the major groups affected by the mew law, and public
representatives. Three working subcommittees have been formed to deal
with the major areas of the program:
(1) permitting and cleanup of waste tire storage sites;
(2) permitting of waste tire carriers; and
(3) the reimbursement to users of waste tires.

A list of members follows,

Group represented

Mike Doyle retail tire dealers

Les Schwab Tires retreaders

Prineville, OR tire carriers

Mark Hope tire-derived fuel manufacturer

' Waste Recovery, Inc.
Portland, OR

Dave Phillips county solid waste
Clackamas County

Department of Transportation & Development

Oregon City, OR

Joyce Martinak League of Women Voters
Tangent, OR (public interest)

Ken Sandusky county solid waste,
Lane County Waste Management Division and recyclers

Eugene, OR

Cecilia DeSantis-Urbani city planner

Salem City Planning Department

Salem, OR

Doug Carothers tire carrier

Carother'’s Tire
Hillsboro, CR

Paul Henry transportation regulatory
Publice Utility Commission agency
Salem, OR
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Gary Vosler
Willamette Industries
Albany, OR

Bob Wheeler
Smurfit
Newberg, OR

Fred Hermann

Riedel/Omni Products, Inc.

Portland, OR

Dennis Mulwvihill
Metro
Portland, OR

Marilyn Adams
Commercial Retread

Salem, OR

Beverly Johnson

Oregon Department of Revenue

Salem, OR

Keith Rowbotham

Northwest Tire Dealers Association

Ellensburg, WA

Mike Harrington
Pave Tech Corporation
Seattle, WA

Ken Erickson, County Engineer

Douglas County Courthouse
Roseburg, OR

Brad Prior

Jackson County
Medford, CR

SM1385

usetr of tire-derived fuel
uger, tire-derived fuel
manufacturer, using rubber
crumbs

landfill operator

retreader

tire fee collection program
retail tire dealers
manufacturer, rubberized
asphalt

solid waste regulator

solid waste regulator
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WASTE TIRE TASK FORCE

Meeting Schedule

Group Place Date
Full Task Force Portland February 2, 1988
Site Permitting Subcom. Bend February 11
Carrier Permitting Subcom. Salem February 17
Reimbursement Subcom, Salem February 17
Site Permitting Subcom. Eugene February 22
Full Task Force Portland March 8
Reimbursement Subcom, Portland March 24
Site Permitting Subcom. Portland March 30
Full Task Force Portland April 6

SB7433.TF



Attachment V
Agenda Item I
4/29/88, EQC Meeting

DRAFT RULE

WASTE TIRE PROGRAM
4/13/88

Purpose

340-62-005 The purpose of these rules is to prescribe requirements,
limitations and procedures for storage, collection, transportation, and
disposal of waste tires. [To come later: The rules also prescribe how to
apply for financial help to clean up waste tire sites, They also prescribe
how to apply for a partial reimbursement for using waste tires. The purpose
of the reimbursement is to promote the use of waste tires by enhancing
markets for waste tires or similar materials,]

Definitions

340-62-010 As used in these rules unless otherwise specified:

(1) "Commission" -- the Environmental Quality Commission.

(2) "Department" -- the Department of Environmental Quality.

(3) "Director" -- the Director of the Department of Environmental
Quality.

{(4) "Dispose” -- to deposit, dump, spill or place any waste tire on any

land or into any water as defined by CRS 468.700,

(5) "Financial assurance" -- a performance bond, letter of credit, cash
deposit, insurance policy or other instrument acceptable to the department.

(6) "Land disposal site" -- a disposal site in which the method of
disposing of solid waste is by landfill, dump, pit, pond or lagocon.

(7) "Person" -- the United States, the state or a public or private
corporation, local government unit, public agency, individual, partnership,
asgoclation, firm, trust, estate or any other legal entity.

(8) "Retreader" -- a person engaged in the business of recapping tire

casings to produce recapped tires for sale to the public.

SWTIRERU,LE (4/6/88)
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(9) "Rick" -- to horizontally stack tires securely by overlapping so
that the center of a tire fits over the edge of the tire below it.

(10) "Store" or "storage" -- the placing of waste tires in a manner
that does not constitute disposal of the waste tires.

(11y "Tire" -- a continuous solid or pneumatic rubber covering
encircling the wheel of a vehicle in which a person or property is
transported or by which they may be drawn on a highway. This does not
include tires on the following:

(a) A device moved only by human power.

(b) A device used only upon fixed rails or tracks,

(c) A motorcycle.

(d) An all-terrain wvehicle.

(e) A device used only for farming, except a farm truck.

(12) "Tire carrier" -- a person who picks up or transports waste tires
for the purpose of storage or disposal. This does not include the
following:

(a) Solid waste collectors operating under a license or franchise from
a local govermment unit and who transport fewer than 10 tires at a time.

(b) Persons who transport fewer than five tires with their own solid
waste for disposal.

(13) "Tire processor™ -- a person engaged in the processing of waste
tires,

(14) "Tire retailer" -- a person in the business of selling new
replacement tires.

(15) "Tire derived products" -- tire chips or other usable materials
produced from the physical processing of a waste tire.

(16) "Waste tire" -- a tire that is no longer suitable for its original
intended purpose because of wear, damage or defect, and is fit only for:

(a) Remanufacture into something else, including a recapped tire; or

(b) Some other use which differs substantially from its original use,

SWITRERU.LE (4/6/88)
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Waste Tire Storage Permit Required

340-62-015 (1) After July 1, 1988, a site where more than 100 waste
tires are stored is required to have a waste tire storage permit from the
department, The following are exempt from the permit requirement:;

(a) A tire retaller with not more than 1,500 waste tires in storage.

(b) A tire retreader with not more than 3,000 waste tires stored
outside,

(2) Piles of tire derived products are not subject to regulation as
waste tire storage sites if they have an economic value.

(3) 1If tire derived products have been stored for over six months, the
department shall assume they have no economic value, and the site operator
must either:

(a) Apply for a waste tire storage site permit; or

(b) Demonstrate to the department's satisfaction that the tire derived
products do have an economic value by presenting receipts, orders, etc. for
the tire derived products.

(4) After July 1, 1988, a permitted solid waste disposal site which
stores more than 100 waste tires, is required to have a permit modification
addressing the storage of tires from the department.

(5) The department may issue a waste tire storage permit in two stages
to persons required to have such a permit by July 1, 1988. The two stages
are a "first-stage” or limited duration permit, and a "second-stage" or
regular permit.

{6) Owners or operators of existing sites not exempt from the waste
tire storage site permit requirement shall apply te the department by
June 1, 1988 for a "first-stage" permit to store waste tires. A person who
wants to establish a new waste tire storage site shall apply to the
department at least 90 days before the plamnmed date of facility
construction. A person applying for a waste tire storage site permit on or
after September 1, 1988 shall apply for a "second-stage" or regular permit.

(7) The department may grant an exemption to the requirement to obtain
a waste tire storage site permit for whole waste tires if the applicant can
demonstrate to the Department’s satisfaction that:

(a) The applicant is using the tires for a permanent useful purpose
with a documented economic value; and

{b) The waste tires used in this way will meet wvector control, health,
fire control, safety and other envirommental concerns which the storage
standards in this rule address; and
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(¢} The use otherwise complies with local ordinances and state and
Federal laws and administrative rules.

"First-Stage™ or Limited Duration Permit

340-62-018 (1) An application for a "first-stage" permit shall include
such information as required by the department, including but not limited
o (a) A management plan for the operation of the site, including:

(A) The person to be regponsible for the operation of the site;

(B) The proposed method of tire disposal; and

{C) The proposed emergency measures to be provided at the site,
together with the name and phone number of the appropriate fire district.

(b) A description of the facilities on the gite and how many tires are
to be stored;

{c) The location of the site, including legal description; and
{(d} The name and address of all tire carriers that the applicant has
on record who have deposited waste tires at the site during the past 12

months.

(2) A "first-stage" permit shall be valid for a period not to exceed
six months, or until December 31, 1988, whichever comes first.

(3) No later than September 1, 1988, a holder of a "first-stage"
permit shall either:

(a) Inform the department in writing that the "first-stage" permit
holder will remove all waste tires from the site and properly dispose of

them before the explration of the "first-stage" permit; or

(b) Apply for a "second-stage" or regular waste tire storage permit
pursuant to OAR 340-62-020.

"Second-Stage"™ or Regular Permit

340-62-020 (1} An application for a "second-stage" or regular
waste tire storage site permit shall:
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Waste Tire Rules p.5

(a} Include such information as shall be required by the department,
including but not limited to:

(A) A description of the need for the waste tire storage site;

(B) The zoning designation of the site, and a written statement of
compatibility of the proposed waste tire storage site with the acknowledged
local comprehensive plan and zoning requirements from the local government
unit(s) having jurisdiction.

(C) A description of the land uses within a one-quarter mile radius of
the facility, identifying any buildings and surface waters.

(D) A management program for operation of the site, which includes but
is not limited to;:

(i) Anticipated maximum number of tires to be stored at the site for
any given one year period.

(ii) Present and proposed method of disposal, and timetable.

(iii) How the facility will meet the techmical tire storage standards
in OAR 340-62-035 for both tires currently stored on the site, and tires to
be accepted.

(iv) How the applicant propeses to control mosquitoes and rodents,
considering the likelihood of the site becoming a public nuisance or health
hazard, proximity to residential areas, etc.

{(E) A proposed contingency plan to minimize damage from fire or other
accidental or intentiomal emergencies at the site, It shall include but not
be limited to procedures to be followed by facility personnel, including
measures to be taken to minimize the occurrence or spread of fires and
explosions,

(F) The following maps:

(i) A site location map showing section, township, range and site
boundaries.

(i1) A site layout drawing, showing size and location of all
pertinent man-made and natural features of the site (including roads, fire
lanes, ditches, berms, waste tire storage areas, structures, wetlands,
floodways and surface waters).

(iii) A topographic map using a scale of no less than one inch equals
200 feet,

(b) Submit proof that the applicant holds financial assurance

acceptable to the department in an amount determined by the department to be
necessary for waste tire removal processing, fire suppression or other
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measures to protect the environment and the health, safety and welfare,
pursuant to QAR 340-62-025 and 340-62-035,

(c) Submit an application fee of $250. Fifty dollars ($50) of the
application fee shall be non-refundable, The rest of the application fee
may be refunded in whole or in part when submitted with an application if
either of the following conditions exists:

(A) The department determines that no permit will be required;

(B} The applicant withdraws the application before the department has
granted or denied the application.

{(2) A "second-stage" permit may be issued for up to five years.
ge" p ¥y p y

(3) The department may waive any of the requirements in paragraph
(1)(a)(E) (contingency plan), (1)(a)(F) (maps) or (1)(b) (financial
assurance) of this section for a waste tire storage site in exlistence on or
before January 1, 1988, if it is determined by the department that the site
is not likely to create a public nuisance, health hazard, air or water
pollution or other environmental problem. This waiver shall primarily be
considered for storage sites which are no longer receiving additional tires,
and are under a closure schedule approved by the department, The site must
still meet operational standardse in OAR 340-62-035,

Financial Assurance

340-62-022 (1) The department shall determine for each applicant the
amount of financial assurance required under ORS 459.720(c) and OAR 340-62-
020 (1)(b). The department shall base the amount on the estimated cost of
cleanup for the maximum number of waste tires allowed by the permit to be
stored at the storage site.

(2) The department will accept as financial assurance only those
instruments listed in OAR 340-61-034(3)(c)(A) through (G).

(3) Any deposit of cash or negotiable securities shall remain in
effect until the department notifies the applicant in writing that the
department has approved closure of the site pursuant to OAR 34(G-62-045,
except as provided in subsection (4) of this section. A claim against such
security deposits must be submitted in writing to the department, together
with an authenticated copy of:

{(a) The court judgment or order requiring payment of the claim; or
(b) Written authority by the depositor for the department to pay the

claim.
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(4} When proceedings under ORS 459.730 have begun while the security
required is in effect, such security shall be held until final disposition
of the proceedings 1s made. At that time claims will be referred for
consideration of payment from the security so held.

Permittee Cbligations

340-62-025 (1) ZEach person who is required by ORS 459.715 and
459,725, and OAR 340-62-015 and 340-62-055, to obtain a permit shall:

(a) Comply with these rules and any other pertinent department
requirements; and

(b) Inform the department in writing within 30 days of company changes
that affect the permit, such as business name change, change from Individual
to partnership and change in ownership.

{c) Allow to the department, after reasonable notice, necessary access
to the site and to 1lts records, iIncluding those required by other public
agencles, in order for the monitoring, inspection and surveillance program
developed by the department to operate,

(2) Each waste tire storage site permittee whose site accepts waste
tires after the effective date of these rules shall also do the following as
a condition to holding the permit:

(a) Submit to the department by February 1 of each year an anmual
compliance fee for the coming calendar year in the amount of $250, effective
February 1,; 1989,

{(b) Maintain records on approximate numbers of waste tires received
and shipped, and tire carriers transporting the tires so as to be able to
fulfill the reporting requirements in section (¢) of this rule. The
permittee shall issue written receipts upon receiving loads of waste tires.
Quantities may be measured by aggregate lcads or cubic yards, if the
permittee documents the approximate number of tires included in each. These
records shall be maintained for a period of three years, and shall be
available for inspection by the department after reasonable notice.

(c) Submit a report containing the following information anmually by
February 1 of 1990 and each year thereafter:

(A) Number of waste tires received at the site during the year covered
by the report;

(B) Number of waste tires shipped from the site during the year
covered by the report;
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(C) The name (and tire carrier permit number, if applicable) of the
tire carriers delivering waste tires to the site and shipping waste tires
from the site, together with the quantity of waste tires shipped with those
carriers.

(D) The number of waste tires located at the site at the time of the
repoxrt.

{(d) If required by the department, prepare for approval by the
department and then implement:

(A) A plan to remove some or all of the waste tires stored at the
site. The plan shall follow standards for site closure pursuant to OAR 340-
62-045. The plan may be phased in, with department approval.

{B) A plan to process some or all of the waste tires stored at the
site. The plan shall comply with ORS 459.705 through 459.790 and OAR 340-
62-035.

(e) Maintain the financial agsurance required under OAR 340-62-
020(1)(b) and 340-62-022.

{g) Maintain any other plans and exhibits pertaining to the site and
its operation as determined by the department to be reasonably necessary to
protect the public health, welfare or safety or the environment.

(3) The department may waive any of the requirements of subsections
(2)(b) through (2){c){D) of this section for a waste tire storage site in
existence on or before January 1, 1988. This waiver shall be considered for
storage sites which are no longer receiving additional tires and are under a
closure schedule approved by the department.

{(4) T1f the owner or operator of a waste tire storage site fails to
conduct waste tire storage, disposal and transportation according to the
conditions, limitations, or terms of a permit or these rules, it is a
violation of these rules. If the owner or operator of an affected site
faile to obtain a permit, it is a violation of these rules. Violations of
these rules shall be cause for the assessment of civil penalties for each
violation as provided in OAR 340-62-070, or for any other enforcement action
provided by law. Each day that a violation occurs is a separate violation
and may be the subject of separate penalties.

Department Review of Applications for Waste Tire Storage Sites

340-62-030 (1) Applications for waste tire storage permits shall be
processed in accordance with the Procedures for Issuance, Denial,
Modification and Revocation of Permits as set forth in OAR Chapter 340,
Division 14, except as otherwise provided in OAR Chapter 340, Division 62.
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(2) Applications for permits shall be complete only if they:

(a) Are submitted on forms provided by the department, accompanied by
all required exhibits, and the forms are completed in full and are signed by
the property owner or person in control of the premises;

(b) Include plans and specifications as required by OAR 340-62-018 and
340-62-020;

(¢} Include the appropriate application fee pursuant to OAR 340-62-
020(1)(c).

(3) Following the submittal of a complete waste tire storage site
permit application, the director shall cause notice to be given in the
county where the proposed site is located in a manner reasonably calculated
to notify interested and affected persons of the permit application.

{(4) The notice shall contain information regarding the location of the
site and the type and amount of waste tires intended for storage at the
site. In addition, the notice shall give any person substantially affected
by the proposed site an opportunity to comment on the permit application.

(5) The department may conduct a public hearing in the county where a
proposed waste tire storage site is located.

(6) TUpon receipt of a completed application, the department may deny
the permit if:

(a) The application contains false information.
(b} The application was wrongfully accepted by the department.

{(¢) The proposed waste tire storage site would not comply with these
rules or other applicable rules of the department.

(d) The proposed site does not have a written statement of
compatibility with acknowledged local comprehensive land and zoning
requirements from the local government unit(s) having jurisdiction; or

{e) There is no clearly demonstrated need for the proposed new,
modified or expanded waste tire storage site.

(7) Based on the department'’s review of the waste tire storage site
application, and any public comments received by the department, the
director shall issue or deny the permit, The director’s decision shall be
subject to appeal to the commission and judicial review under ORS 183.310 to
183,550,
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Standards for Waste Tire Storage Sites

340-62-035 (1) All permitted waste tire storage sites must comply
with the technical and operational standards in this part.

(2) The holder of a "first-stage" waste tire storage permit shall
comply with the technical and operational standards in this part if the site
receives any waste tires after the effective date of these rules.

(3) A waste tire storage site shall not be constructed or operated in
a wetland, waterway, floodway, 25-year floodplain, or any area where it may
be subjected to submersion in water.

(4) Operation. A waste tire storage site shall be operated in
compliance with the following standards: :

(a) A waste tire pile shall have no greater than the following maximum
dimensions:

(A) Width: 50 feet.
(B) Area: 15,000 square feet.
(C) Height: 6 feet.

{(b) A 50-foot fire lane shall be placed around the perimeter of each
waste tire pile, Access to the fire lane for emergency vehicles must be
unobstructed at all times.

{(¢) Waste tires to be stored for one month or longer shall be ricked.

(d) A sign shall be posted at the entrance of the storage site stating
operating hours, cost of disposal and site rules if the site receives tires
from persons other than the operator of the site.

(e) No operations inmvolving the use of open flames or blow torches
shall be conducted within 25 feet of a waste tire pile.

(f) An approach and access road to the waste tire storage site shall
be maintained passable for any vehicle at all times. Access to the site
shall be controlled through the use of fences, gates, or other means of
controlling access.

(g) 1f required by the department, the site shall be screened from
public view.

(h) An attendant shall be present at all times the waste tire storage

site iz open for business, 1f the site receives tires from persons other
than the operator of the site.
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(i) The site shall be bermed or given other adequate protection if
necessary to keep any liquid runoff from potential tire fires from entering
waterways.

(i) If pyrolytic oil is released at the waste tire storage site, the
permittee shall remove contaminated soil in accordance with applicable rules

governing the removal, transportation and disposal of the material.

(5) The department may approve exceptions to the preceding technical
and operational standards for a company processing waste tires 1if:

(a) The average time of storage for a waste tire on that site is one
month or less; and

(b) The department and the local fire marshall are satisfied that the

permittee has sufficient fire suppression equipment and/or materials on site
to extinguish any potential tire fire within an acceptable length of time.

Closure

340-62-040 (1) The owner or operator of a waste tire storage site
shall cease to accept waste tires and shall immediately close the site in
compliance with any special closure conditions established in the permit and
these rules, if: '

{(a) The owner or operator declares the site closed;

(b) The storage permit expires and renewal of the permit is not
applied for, or is denied or revoked;

(¢) A commission order to cease operations is issued; or

{(d) A permit compliance schedule gpecifies closure is to begin,

{(2) The owner or operator of a waste tire storage site may be required
by the department to submit to the department a closure plan with the permit
application.

(3) The closure plan shall include:

(a) When or under what circumstances the site will close, including
any phase-in of the closure;

(b) How all waste tires and tire-derived products will be removed from
the site or otherwise properly disposed of upon closure;

(¢) A schedule for the applicable closure procedures, including the
time period for completing the closure procedures.
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(d) A plan for site rehabilitation, if deemed necessary by the
department.

Closure Procedures
340-62-045 (1) 1In closing the storage site, the permittee shall:

(a) Close public access to the waste tire storage site for tire
storage;

(b} Post a notice indicating to the public that the site is closed
and, if the site had accepted waste tires from the public, indicating the
nearest site where waste tires can be deposited;

{c) Notify the department and local govermment of the closing of the
site;

(d) Remove all waste tires and tire-derived products to a waste tire
storage site, solid waste disposal site authorized to accept waste tires, or
other facility approved by the department;

(e) Remove any solid waste to a permitted solid waste disposal site,
and

(f) VNotify the department when the closure activities are completed.

(2) After recelving notification that site closure is complete, the
department may inspect the storage site. If all procedures have been
correctly completed, the department shall approve the closure in writing.
Any financial assurance not needed for the closure shall be released to the
permittee.

Modification of Solid Waste Disposal Site Permit Required

340-62-050 (1) After July 1, 1988, a solid waste disposal site
permitted by the department shall not store over 100 waste tires unless the
permit has been modified by the department to authorize the storage of waste
tires.

(2) A solid waste disposal permittee who accumulates fewer than 1,500
waste tires at any given time and has a contract with a tire carrier to
transport for proper disposal all such tires whenever gsufficient tires have
been accumulated to make up a truckload, is not subject to the permit
modification required by section (1). However, such permittee's solid waste
operating plan shall be modified to include such activity. Nevertheless, if
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such permittee stores over 100 tires on-site for more than six months,
permit modification pursuant to section (3) shall be required to allow such
storage.

(3) A solid waste disposal permittee shall apply te the department by
June 1, 1988 for a permit modification to store over 100 waste tires.

(4) The permittee shall apply to store a maximum number of waste tires
which shall not be exceeded in one year,

(5) In storing waste tires, the permittee shall comply with all rules
for waste tire storage sites in OAR 340-62-015 through 340-62-025, and 340-
62-035 through 340-62-045, including a management plan for the waste tires,
record keeping for waste tires received and sent, contingency plan for
emergencies, and financial assurance requirements,

(6) Modification of an existing solid waste permit to allow waste tire
storage does not require submission of a solid waste permit filing fee or
application processing fee under OAR 340-61-115.

(7) The solid waste permittee should consider storing the waste tires

or tire-derived products in a manner that will not preclude their future
recovery and use, should that become economically feasible.

Chipping Standards for Solid Waste Disposal Sites

340-62-052 (1) After July 1, 1989, a person may not dispose of waste
tires in a land disposal site permitted by the department unless:

(a) The waste tires are chipped in accordance with the standards in
subsection (2) of this rule; or

(b) The waste tires were located for disposal at that site before
July 1, 1989; or

(c¢) The commission finds that the reuse or recycling of waste tires is
not econcmically feasible; or

(d) The waste tires are received from a person exempt from the
requirement to obtain a waste tire carrier permit under OAR 340-62-055
{(3)(a) and (b).

(2) To be landfilled under subsection (1)(a) of this rule, waste tires
must be processed to meet the following criteria:

(a) The wvolume of 100 unprepared randomly selected tires in one
continuous test period must be reduced by at least 65 percent of the
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original volume. No single void space greater than 125 cubic inches may
remain in the randomly placed processed tires; or

{b)} The tires shall be reduced teo an average chip size of no greater
than 8 inches square in any randomly selected sample of 10 tires or more,

(3) The test to comply with (2)(a) shall be as follows:

{(a) Unprocessed tire volume shall be calculated by multiplying the
circular area, with a diameter equal to the outside diameter of the tire, by
the maximum perpendicular width of the tire. The total test volume shall be
the sum of the individual, unprocessed tire volumes; and

(b) Processed tire volume shall be determined by randomly placing the
processed tire test quantity in a rectangular container and leveling the

surface. It shall be calculated by multiplying the depth of processed tires
by the bottom area of the container.

Waste Tire Carrier Permit Required

340-62-055 (1) Any person engaged in picking up or transporting waste
tires for the purpose of storage or disposal is required to obtain a waste
tire carrier permit from the department,

(2) After January 1, 1989, any person who contracts or arranges with
another person to transport waste tires for storage or disposal shall only

deal with a carrier holding a waste tire carrier permit from the department.

(3) The following persons are exempt from the requirement to obtain a
waste tire carrier permit:

(a) Solid waste collectors operating under a license or franchise from
any local govermment unit and who transport fewer than 10 tires at any one
time,

(b) Persons transporting fewer than five tires.

{c) Persons transporting tire-derived products to a market.

(d) Persons who use company-owned vehicles to transport tire casings
for the purposes of retreading or repair between:

(A) Company-owned retail tire outlets and retail tire customers; or

(B) Company-owned retail tire outlets and company-owned retread
facilities.

SWTIRERU.LE (4/6/88)
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(4) Any person who transports waste tires must obtain and display a
waste tire carrier identification number issued by the department when
transporting waste tires. Only permitted waste tire carriers shall receive
such identification numbers.

(5) A combined tire carrier/storage site permit may be applied for by
tire carriers who:

(a) Are subject to the carrier permit requirement;
(b) Are not tire retailers or retreaders; and

{c) Whose business includes an affected site which is subject to the
waste tire storage permit requirement.

(6} The department shall supply a combined tire carrier/storage site
application to such persons. Persons applying for the combined tire
carrier/storage site permit shall comply with all other regulations
concerning storage sites and tire carriers established in these rules.

Requirements for Tire Carrier Permit

340-62-060 (1) Persons who transport waste tires for the purpose of
storage or disposal must apply to the department for a waste tire carrier
permit within 90 days of the effective date of this rule. Persons who want
to begin transporting waste tires for the purpose of storage or disposal
must apply to the department for a waste tire carrier permit at least 90
days before beginning to tramsport the tires,

(2) Applications shall be made on a form provided by the department.
The application shall include such information as required by the
department. It shall include but not be limited to:

(a) A description, license number and registered vehicle owner for
each truck used for transporting waste tires.

(b) The PUC authority number under which each truck is registered.

{c) Where the waste tires will be stored or disposed of.

{(d) Any additional information required by the department.

(3) A corporation which has several separate business locations may
submit one application which includes all the locations. However all the
information required in subsection (2) of this section shall be supplied by
location for each individual location. The corporation shall be responsible
for amending the corporate application whenever any of the required

information changes at any of the covered locations,
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(4) An application for a tire carrier permit shall include a $25 non-
refundable application fee.

(5) An application for a combined tire carrier/storage site permit
shall include a $250 application fee, $50 of which shall be non-refundable.
The rest of the application fee may be refunded in whole or in part when
submitted with an application if either of the following conditions exists:

(a) The department determines that no permit will be required;

{b) The applicant withdraws the application before the department has
granted or denied the application.

(6) The application shall also include a bond in the sum of $5,000 in
favor of the State of Oregon. In lieu of the bond, the applicant may submit
financial assurance acceptable to the department.

(7 The bond or other financial assurance required under subsection
{6} of this section shall comply with requirements in OAR 340-71-600(5)(a)
through (c). The bond shall be filed with the department and shall provide
that:

{(a) 1In performing services as a waste tire carrier, the applicant
shall comply with the provisions of ORS 459,705 through 459.790 and of this
rule; and

(b) Any person injured by the failure of the applicant to comply with
the provigions of ORS 459,705 through 459.790 or this rule shall have a
right of action on the bond in the name of the person. Such right of action
shall be made to the principal or the surety company within two years after
the injury.

(8) The type of financial assurance acceptable to the department and
conditions thereof shall be the same as in OAR 340-62-022,

(9) A waste tire carrier permit or combined tire carrier/storage site
permit shall be valid for up to three years. Permits shall expire on

March 1. Permittees who want to renew their permit must apply to the
department for permit renewal by February 15 of the year the permit expires.

Waste Tire Carrier Permittee Obligations

340-62-063 (1) Each person required to obtain a waste tire carrier
permit shall:

{(a) Comply with OAR 340-62-025(1) and (4).
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(b) Display a current decal with their waste tire carrier
identification number issued by the department when transporting waste
tires. The decal shall be displayed on the side of the front doors of each
truck used to transport tires.

{c) Maintain the financial assurance required under ORS 459,730(2).

{2) When a waste tire carrier permit expires or 1s revoked, the
applicant shall immediately remove all waste tire permit decals from their
vehicles.

(3) A waste tire carrier shall leave for storage or dispose of the
waste tires only in a permitted waste tire storage site, at a solid waste
disposal site with a permit from the department allowing them to store waste
tires; or at another site approved by the department.

(4) Waste tire carrier permittees shall record and maintain the
following information regarding their activities for each month of
operation:

(a) The approximate guantity of waste tires collected. Quantities may
be measured by aggregate loads or cubic yards, if the carrier documents the
approximate number included in each load;

{(b) Where or from whom the waste tires were collected;

(¢) Where the waste tires were deposited. The waste tire carrier
shall keep receipts or other written materials documenting where all tires
were stored or disposed of,

(5) VWaste tire carrier permittees shall submit to the department an
annual report that summarizes the information accumulated under subsection
{(4) of this section. The Information shall be broken down by quarters.
This report shall be submitted to the department annually by February 28 of
each year as a condition of holding a permit,

{(6) A holder of a waste tire carrier permit shall pay to the
department an annual fee in the following amount:

Annual compliance fee (per company or
corporation) $175

Plus annual fee per vehicle used for haul- 25
ing waste tires

(7) A holder of a combined tire carrier/storage site permit shall pay
to the department an annual fee in the following amount:

Annual compliance fee (per company or
corporation) $250
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Plus annual fee per vehicle used for haul-
ing waste tires $ 25

{8) The annual compliance fee for the coming year (March 1 through
February 28) as required by subsections (6) and (7) of this rule shall be
paid by February 15 of each year.

Departmeni Review of Waste Tire Carrier Permit Applications

340-62-065 Applications for waste tire carrier permits shall be
processed in accordance with the Procedures for Issuance, Denial,
Modification and Revocation of Permits as set forth in CAR Chapter 340,
Division 14, except as otherwise provided in 0AR Chapter 340, Division 62.

Civil Penalty

340-62-070 (1) In addition to any other penalty provided by law, any
person who violates ORS 459.710 or 459.715 or any rule or order of the
commission pertaining to the disposal, collection, storage or reuse or
recycling of solid wastes shall incur a civil penalty not to exceed $500 a
day for each day of the violation,

{(2) The eivil penalty authorized by subsection (1) of this section
shall be established, Imposed, collected and appealed in the same manner as
civil penalties are established, imposed and collected under ORS 448,305,
454,010 to 454,040, 454,205 to 454.255, 454 .405, 454,425, 454,505 to
454,535, 454.605 to 454,745 and ORS Chapter 468,
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Oregon Department of Environmental Quality 4/29/88, EQC Meeting

A CHANCE TO COMMENT ON...

Attachment VI
Agenda Ttem I

Proposed Rules Related to Regulating How Waste Tires
May Be Stored and Transported y

WHO IS
AFFECTED:

WHAT IS
PROPOSED:

WHAT ARE THE
HIGHLIGHTS:

11/1/86

811 S.W. 6th Avenue
Portland, OR 97204

Hearing Dates: 5/31/88
6/1/88
6/2/88
6/3/88
6/6/88

Comments Due: 6/7/88

Owners and operators of sites where more than 100 waste tires are
stored, and their customers. The public who dispose of waste tires.
Persons hauling waste tires. Permitted solid waste digposal sites
which store over 100 tires. Owners and operators of retail tire stores
which have more than 1,500 waste tires in storage, Tire retreaders
with more than 3,000 waste tires stored outside, Local governments.
Fire marshals. Vector control districts.

The Department proposes to adopt new Administrative Rules,

Division 340, Section 62, to establish a procedure to issue permits to
store or transport waste tires; to set standards for storing waste
tires; and to establish standards for chipping waste tires to be
disposed of at solid waste sites. Implementation would begin July 1,
1988,

These rules would establish a two-stage application process for peaple
required to obtain a permit to store waste tires. Those include all
persons who are storing more than 100 waste tires, except tire
retailers and retreaders. They may store up to 1,500 and 3,000 tires
respectively without getting a permit. The rules would set standards
for how waste tires must be stored (maximum size of tire piles, etc.),
and other permit requirements, such as reporting. The rules would set
procedures and timelines for carriers required to obtain a waste tire
carrier permit from the Department. They would set application fees
for the permits. The rules contain an enforcement procedure and civil
penalty for persons who fail to properly store and dispose of waste
tires.

{over)

FOR FURTHER INFORMATION:

Centact the person or division identified in the public notice by caliing 229-5696 in the Portland area. To avold long
distance charges from other parts of the state, call 1-800-452-4011.



HOW TO
COMMENT :

WHAT IS THE
NEXT STEP:

SB7433.P
4/1/88

Public hearings will be held before a hearings officer at:

7:15 p.m. 7:15 p.m.

Tuesday, May 31, 1988 Wednesday, June 1, 1988

Blue Mountain CC/Morrow Hall 130 School Administration Bldg. #314
2411 N.W. Garden 520 N.W. Wall Street

Pendleton, OR 27801 Bend, OR 97701

7:15 p.m. - 7:15 p.m.

Thursday, June 2, 1988 Friday, June 3, 1988

City Council Chambers Jackson County Courthouse Auditorium
225 5th Street Main and Oakdale
Eugene/Springfield, OR 97477 Medford, COR 97501

7:15 p.m,

Monday, June 6, 1988

Clackamas Co. Dept. of Transportation & Development
Conference Room A

Oregon City, OR 97045

Informational meetings will be held prior to the hearings, from 3 p.m.
to 6 p.m., on the same day and place.

Written or oral comments may be presented at the hearings. Written
comments may also be sent to the Department of Envirommental Quality,
Hazardous and Solid Waste Division, 811 S5.W. éth Avenue, Portland, OR
97204, and must be received no later than 5:00 p.m,, Tuesday, June 7,
1988,

Copies of the complete proposed rule package may be obtained from the
DEQ Hazardous and Solid Waste Division. For further information,
contact Deanna Mueller-Crispin at 229-5808.

The Environmental Quality Commission may adopt new rules identical to
the ones proposed, adopt modified rules as a result of testimony
received, or may decline to adopt rules., The Commission will consider
the proposed new rules at its meeting on July 8, 1988.
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RULEMAKING STATEMENTS
for
Proposed New Rules Pertaining to the Storage of Waste Tires

OAR Chapter 340, Division 62
Pursuant to ORS 183.335, these statements provide information on the
intended action to adopt a rule,
STATEMENT OF NEED:

Legal Authority

The 1987 Oregon Legislature passed the Waste Tire Act regulating the storage
and transportation of waste tires. ORS 459.785 requires the Commission to
adopt rules and regulations necessary to carry out the provisions of ORS
459,705 to 459.790. The Commission is adopting new rules which are
necessary to carry out the provisions of the Waste Tire Act.

Need for the Rule

Improper storage and disposal of waste tires represents a significant
problem throughout the State. The Waste Tire Act establishes a
comprehensive program to regulate the storage, transportation and disposal
of waste tires. It also establishes a Waste Tire Recycling ¥und to help pay
for the cleanup of some tire dumps, and to create financial incentives for
people to reuse waste tires. Rules from the Commission are needed to set
program procedures, requirements, standards and permit fees. The rule now
proposed deals with requirements for permits for: waste tire storage sites,
waste tire carriers; modification of solid waste site permits to allow waste
tire storage. A rule covering use of the Waste Tire Recycling Fund will be
proposed at a later date.

Principal Documents Relied Upon

a. Oregon Revised Statutes, Chapter 459.
b. Oregon Administrative Rules, Chapter 340, Division 60,
c. Report to Minnesota Pollution Control Agency on Scrap Tires in

Minnesota, October 1987, prepared by Waste Recovery, Inc.

d. Used Tire Recovery and Disposal in Ohio, March 1987

e. Proceedings of a Workshop on Disposal Techniques with Energy Recovery
for Scrapped Vehicle Tires, sponsored by US Dept of Energy et al,
November 1987

f. Waste Tire Permitting Rules as Proposed by the Minnesota Waste
Management Board, Minn. Rules Parts 9220.0200 to 9220.0835

SB7433.C
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FISCAL AND ECONOMIC IMPACT STATEMENT:

Thisg action will require the Department to add two full-time equivalent
employees to implement the permitting portions of the rule, and monitor,
inspect and provide surveillance over permitted and non-permitted waste tire
storage sites. It may also cauzse additional work for the Department’s
enforcement personnel, and Regional staff. The additional employees are
included in the Department's approved budget.

This action will have an economic impact on local government, private
businesses and the public.

Permit fees and financial assurance will be required of persons obtaining
waste tire storage site permits, and those becoming waste tire carriers,
Operators of waste tire storage sites and permitted solid waste sites may
incur additional costs in complying with the standards this action
establishes for waste tire storage and tire chipping, and/or In removing and
properly disposing of waste tires from their site., Waste tire carriers and
members of the public may incur additional costs in disposing of waste
tires, as they will be required to use only permitted waste tire storage
sites (or solid waste disposal sites) where fees may be higher than in the
past. Ultimately the public will pay additional costs of proper waste tire
disposal, The public should also benefit from not having to pay for the
dispogal of tires improperly and illegally dumped.

Many of the persons now storing or hauling waste tires are small

businesses. Therefore the small business impact could be appreciable. The
two-phase permit procedure proposed by the Department will give businesses
additional time to phase out their waste tires, allowing them to avoid costs
of becoming a permanent waste tire storage site,

LAND USE CONSISTENCY STATEMENT:

The proposed rules appear to affect land use and appear to be consistent
with Statewide Planning Goals and Guidelines.

With regard to Goal & (Air, Water and Land Resources Quality}, the rules
provide for the proper storage and disposal of waste tires. They should
help eliminate or reduce potential tire fires, a source of air pollution,
Storage standards will keep waste tires out of waterways. Waste tires are
often stored in conflict with local land use rules. As tire sites are
identified and either permitted or cleaned up, land use compliance should
improve.

With regard to Goal 11 (Public Facilities and Services), the rules provide
that solid waste disposal sites store and dispose of waste tires in
conformance with new standards. The standards are intended to improve the
public health, safety and welfare.

The rules do not appear to conflict with other Goals.
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Public comment on any land use issue involved is welcome and may be
submitted in the manner described in the accompanying NOTICE OF PUBLIC
HEARING.

It is requested that local, state and federal agencies review the proposed
action and comment on possible conflicts with their programs affecting land
use and with Statewide Planning Goals within their expertise and
jurisdiction,

The Department of Environmental Quality intends to ask the Department of
Land Conservation and Development to mediate any apparent conflicts brought
to our attention by local, state or federal authorities.

DMG ; dme
229-5808
5/2/88
SB7433 A



Environmental Quality Commission

DEQ-46

et GOLDSCHMIET 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To; Environmental Quality Commission
From: Director
Subject: Agenda Item J, April 29, 1988, EQC Meeting

Proposed Adoption of Amendments to Rules of

Practice and Procedure, OAR Chapter 340,
Division 11.

BACKGROUND

At the December 11, 1987, meeting of the Environmental Quality
Commission (EQC), a public hearing was authorized on proposed
modifications to the Rules of Practice and Procedure, OAR Chapter
340, Division 11. (See Attachment D, December 11, 1987, Staff
Report, for discussion of the rationale for proposed Rule
Amendments.) '

Prior to the December 11 meeting, the existing contested case
rules in OAR Chapter 340, Division 11, had been the subiject of
some discussion before the Commission. For two recent contested
cases, the EQC had elected to adopt the AG Model Rules in lieu of
the existing EQC rules. In response to the Commission's request,
the Department reviewed the existing rules in Division 11, and
prepared the proposed amendments which were authorized for
hearing.

The proposed amendments would do the following:

1. Adopt the Attorney General's (AG) Model Rules for rulemaking
in lieu of the existing EQC rules.

2. Adopt the AG Uniform Rules for petitions for rulemaking in
lieu of existing EQC rules.

3. Adopt the AG Uniform Rules for petitions for declaratory
rulings in lieu of existing EQC rules.

4. Adopt the AG Model Rules for contested cases in lieu of the
corresponding provisions of the existing EQC rules.
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5. Continue the existing EQC rule which delegates to the
Hearings Officer the authority to enter a final order in a
contested case, but make this procedure applicable only to
contested cases resulting from imposition of civil penalty
assessments. (The AG Model Rules which provide for a
process where the Hearings officer prepares a proposed order,
would be followed in all other cases.)

The proposed rule amendments also contained new language
which would codify the department's understanding of past EQC
policy direction relating to the delegation of authority to
the Hearings Officer in entering a final order.

6. A section was added to specifically allow non-attorney
representation in contested cases as required by 1987
legislation.

7. Existing EQC rules for which there was no counterpart in the
AG Model Rules were proposed to be retained as follows:

Public Informational Hearings

Notice of Rulemaking

Service of Written Notice

Answer Required: Consequences of Failure to Answer
(with clarifying amendments)

Subpoenas

Power of the Director

The rulemaking hearing was scheduled for February 24, 1988,
beginning at 2:00 p.m. in the 4th floor conference room at the
Executive Building, 811 S. W. 6th Avenue, Portland, Oregon.
February 29, 1988 was established as the deadline for submittal of
written comments. Notice was given by publication in the February
1, 1988, edition of the QOregon Bulletin (published by the
Secretary of State). Notice was also mailed to persons listed on
the Department's general rulemaking mailing list and to persons
known to be interested in the issue. (See Attachment B for
Hearing Notices and Rulemaking Statements.)

No persons appeared to offer oral testimony at the hearing on
February 24, 1988. Written comments were received from the
following:

a. SIERRA CLUB, OREGON CHAPTER; Carol Lieberman, Chair; February
24, 1988. The Oregon Chapter supported adoption of the ruleg
as proposed, and particularly supported adoption of the
Attorney General's Uniform and Model Rules of Procedure.
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b. OREGON ENVIRONMENTAL COUNCIL; John Charles, Executive
Director, February 29, 1988. The Oregon Environmental
Council supported the proposed adoption of the Model Rules.

In addition, a letter was received from the Attorney General's
office, dated December 14, 1987, which suggested some wording
changes for consideration.

The Presiding Officer's Report including written testimony
received is attached. (See Attachment C.)

Subsequent discussions with the Attorney General's staff have

resulted in further suggestions for wording changes for greater
clarity of the rules.

ALTERNATIVES AND EVAILUATTON

Following is a discussion of suggested modifications in the rules
as proposed in the public notice:

(1) Rule 11-098. New language proposed in the rule amendments
included the following sentence: "Contested cases generally
arise when a decision of the Director or Department is
appealed to the Commission." The Attorney General's office
noted that this wording is not technically accurate, and
recommends removing it from the rule.

Comment

The Attorney General's Model Rules are written using
generic terms such as "agency", "governing body", and
"decision maker". To bridge the gap between these
generic terms and the specific roles of the "Director",
"Department", and "Commission", wording was added in
rule 11-098 to distinguish between the general roles of
the Director or Department, and the Commission. The
sentence in question is part of that language. The
Department believes that modification of the sentence to
eliminate any technical accuracy is more appropriate
than removing it.

The Department would propose to modify rule 11-098 to
read as follows {(new language is underlined, deleted
language is enclosed in brackets and struck through):
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(2)

(3)

340-11~098

Except as specifically provided in OAR 340-11-132,
contested cases shall be governed by the Attorney
General's Model Rules of Procedure, OAR 137-03-093.
In general, a contested case proceeding is
initiated feertested-ecagses-gerneraliy-arise} when a
decision of the Director or Department is appealed
to the Commission. Therefore, as used in the Model
Rules, the terms "agency", "governing body", and
"decision maker" generally should be interpreted to
mean "Commission". The term "agency" may also be
interpreted to be the Department where context
requires.

Rule 11-132. The Attorney General's office noted that the
wording of the opening recital of this rule is not
technically accurate, and suggests replacing the word
"appeal" with the word "imposition".

Comment

The Department believes that either word conveys the
intent to the ordinary reader of the rule and would
therefore propose to modify the wording as suggested by
the Attorney General's office to read as follows:

340~11-132

In accordance with the procedures and limitations
which follow, the Commission's designated Hearing
Officer is authorized to enter a final order in
contested cases resulting from fappeatid imposition
of civil penalty assessments:

(1) eennennn

Rule 11~132(2)(a). This particular rule, as proposed, limits
the right of appeal of a Hearing Officer's order to a "party"
or a "member of the Commission". The Attorney General's
office noted that under the rules as proposed, the Department
is not included within the definition of a “party" in a
contested case. Thus, some modification will be necessary if
it is deemed appropriate for the Department to be able to
appeal the Hearing Officer's order to the Commission.

Comment
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The Department believes it appropriate to provide for
appeal of the Hearing Officer's order by a "party', a
"member of the Commission", or the "Department".

Therefore, the wording of this rule is proposed to be

(2) Commencement of Appeal to the Commission:

The Hearing Officer's Final Order shall
be the final order of the Commission
unless within 30 days from the date of
mailing, or if not mailed then from the
date of personal service, any of the
parties, fer} a member of the Commission,
or the Department files with the
Commission and serves upon each party and
the Department a Notice of Appeal. A
proof of service thereof shall also be
filed, but failure to file a proof of
service shall not be a ground for
dismissal of the Notice of Appeal.

Page 5
modified as follows:
340-11-132
(1) weeens
(a)
) T
(4) Rule 11-132(5).

This proposed new rule is intended to

codify the Department's understanding of past EQC policy
direction relating to the delegation of authority to the
Hearing Officer in entering a final order. The rule, as
proposed for hearing reads as follows:

340-11-132

(5) In exercising the authority to enter a final order
pursuant to this rule, the Hearing Officer:

(a) Shall give deference to the Director's
determination of penalty amount where facts
regarding the violation are not in dispute and
no new information has been revealed in the
contested case hearing regarding mitigating
and aggravating circumstances.

(k) May mitigate a penalty based upon new
information in the record regarding mitigating
and aggravating circumstances, but shall not
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(e)

mitigate the penalty below the minimum
established in the schedule of Civil
Penalties contained in Commission rules.

May elect to prepare proposed findings of fact
and a proposed order and refer the matter to
the Commission for entry of a final order
pursuant to the general procedure for
contested cases prescribed under OAR 340-11-
098.

The Attorney General's office suggested in their December 14,
1987, letter that the word "deference" may not be
sufficiently clear to accomplish the intended purpose, and
suggested more forceful wording. Subsequent discussions with
the Attorney General's staff resulted in further
modifications such that their suggested wording is now as

follows:

(5)

Comment

(a)

(b)

In exercising the authority to enter a final order
pursuant to this rule, the Hearing Officer:

Shall not reduce the amount of civil penalty
imposed by the Director unless:

(A) The department fails to establish some or
any of the facts regarding the violation;
or

(B) New information is introduced at the
hearing regarding mitigating and
aggravating circumstances not initially
considered by the Director. Under no
circumstances shall the Hearing Officer
reduce or mitigate a civil penalty based
on new information submitted at the
hearing below the minimum established in
the schedule of civil penalties
contained in Commission rules.

May elect to prepare proposed findings of fact
and a proposed order and refer the matter to
the Commission for entry of a final order
pursuant to the general procedure for
contested cases prescribed under OAR 340-11-
098.
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(5)

(7)

The wording initially proposed in the rules and that
suggested by the Attorney General's office are both
intended to accomplish the same purpose -- codify the
past EQC policy direction relating to the delegation of
authority to the Hearing Officer in entering a final
order. The language initially proposed in the rules
reflected the department's understanding of informal
Commission policy direction. The wording suggested by
the Attorney General's office is "more specific" and
less subject to varied interpretation. Therefore, the
department supports its adoption in place of the
initially proposed wording.

The department intended to modify the rules to make them
gender neutral throughout. At least one reference was
overlooked however. It is proposed to correct this by
modifying the definition of Director as follows:

340-11-005

(5) '"Director" means the Director of the Department or
Fany-ef-ki=x3 the Director's authorized delegates.

Rule 34-011-024 This rule proposes to adopt the AG Model
Rules for rulemaking by reference. The intent was to adopt
all of the model rules related to rulemaking, however, the
reference in the rule needs to be corrected to accomplish
this. It is proposed to correct this rule as follows:

340-11-024
The rulemaking process shall be governed by the Attorney

General's Model Rules, OAR F¥37#—61—-63%#3F 137-01-005
through 137-01-060. As used in those rules, ....

During the process of final review of rule amendments, a
questions was raised regarding the potential for existing
rule OAR 340-11-107 to be in conflict with the Attorney
General's Model Rules and the statute. This rule is intended
to expedite the hearing process and minimize costs by
requiring that issues contested be raised when a contested
case hearing is requested. The first concern is that the
recent amendments to the model rules requires that a hearing
be reguested within 21 days after notice, whereas the
existing EQC rule provides 20 days. The second concern
raised is that the wording of subsection (2)(d) of this rule
(which restricts the taking of evidence in a hearing on
issues not raised in the notice and answer) could be
interpreted to preclude compliance with ORS 183.415(10) which
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requires the Hearing Officer to develop a full and fair

record.

After review, the Attorney General's office

recommended clarification of the rule by amending it as

follows:

Answer Required: Consequences of Failure to Answer

340-11~107

(1)

(2)

(3)

Unless waived in the notice of opportunity for a
hearing, and except as otherwise provided by
statute or rule, a party who has been served
written notice of opportunity for a hearing shall
have twenty one (21) F{26r3 days from the date of
mailing or personal delivery of the notice in which
to file with the Director a written answer and
application for hearing.

In the answer, the party shall admit or deny all
factual matters and shall affirmatively allege any
and all affirmative claims or defenses the party
may have and the reasoning in support thereof.
Except for good cause shown:

(a) Factual matters not controverted shall be
presumed admitted;

(b) Failure to raise a claim or defense shall be
presumed to be waiver of such claim or
defense;

(c) New matters alleged in the answer shall be
presumed to be denied unless admitted in
subsequent pleading or stipulation by the
Department or Commission; and

(d) Subiject to ORS 183.415(10), FR}evidence shall

not be taken on any issue not raised in the
notice and the answer unless such issue 1is
specifically raised by a subsequent petitioner
for party status and is determined to be
within the scope of the proceeding by the
presiding officer.

In the absence of a timely answer, the Director on
behalf of the Commission or Department may issue a
default order and judgment, based upon a prima
facie case made on the record, for the relief
sought in the notice.
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(8)

The Department concurs with the further amendment recommended
by the Attorney General.

When the proposed rules were authorized for hearing, it was
noted that the Attorney General was in the process of
updating the Uniform and Model Rules. It was noted that if
the Commission elects to adopt the Model Rules, a further
proceeding would be necessary to adopt later updates of the
model rules. However, pursuant to ORS 183.341, adoption of
the model rules by reference may be accomplished without
complying with the notice and hearing procedures reguired by
ORS 183.335.

On March 3, 1988, the Attorney General completed the process
of adopting amendments to the Model Rules (by filing them
with the Secretary of State). In addition to minor editorial
clarifications, the significant changes to the Model Rules
are as follows:

a. OAR 137-01-010 This is a new rule added to specify
the preferred form for displaying proposed rule
amendments.

b. OAR 137-03-001 This rule describes contested case

notice requirements. The amendment adds a requirement
that the notice include a statement that if a request

for a hearing is not received by the agency within 21

days of service, the right to a hearing is waived.

C. OAR 137-03-005 This rule relates to requests for
party status. The amendments generally clarify the
procedures and provide that party status petitions
should be filed at least 21 days before the hearing
rather than the prior requirement of " 14 business"
days.

d. OAR 137-03-008 This is a new rule to implement the
provisions of new legislation enacted in 1987 which
allows a person to be represented in a contested case by
either an attorney or an authorized representative.

e. OAR 137-03-010 This rule relates to immediate
suspension or refusal to renew a license. The
amendments are extensive and clarify the nature of the
proceeding, the rights of the licensee, and the
opportunity and process for hearing.
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£. OAR 137-03-055 This rule relates to Ex Parte
Communications. The amendment clarifies that
communication with staff or counsel about facts in the
record is not considered to be Ex Parte Communication.

These rule amendments appear to be consistent with the
proposed modifications of EQC rules. To carry out the intent
to adopt the Model Rules, it is appropriate to make sure that
the reference to the model rules embraces the latest version.
To accomplish this, the following additional amendments are
appropriate:

1. Add a specific reference to the rules for the version of
the Attorney General's Uniform and Model Rules that is
being adopted by reference. To do this, it is proposed
to add a new definition in OAR 340~11~005 as follows:

{7) "Model Rules" or "Uniform Rules" means the Attorney
General's Uniform and Model Rules of Procedure, OAR
137-01-005 through 137-04-010 as amended and in

effect on April 29, 1988.

2. Amend OAR 340-11-102 to specifically reference the new
Model Rule relating to representation in a contested
case by an authorized representative as follows:

340-11-102

Pursuant to the provisions of Section 3 of Chapter
833, Oregon Laws 1987, and the Attorney General's
Model Rule OAR 137-03-008, a person may be
represented by an attorney or by an authorized
representative in a contested case proceeding
before the Commission or Department.

In order to better understand the nature of the amendments
proposed for adoption by the EQC, and the relationship to the
Attorney General's Uniform and Model Rules, as recently amended, a
side-by-side comparison has been prepared. This comparison is
found in Attachment E to this report.

SUMMATION

1. At the December 11, 1987, EQC Meeting, the Commission
authorized a public hearing on proposed amendments to the
Rules of Practice and Procedure, OAR Chapter 340, Division
11.
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Notice of the rulemaking hearing was published in the Oregon
Bulletin on February 1, 1988. ©Notice was also mailed to
persons listed on the Department's general mailing list for
rulemaking actions and to others known to be interested in
the proposed rule amendments.

A rulemaking hearing was held on February 24, 1988, at 2:00
p.m. in the 4th floor conference room at the Executive
Building, 811 S. W. 6th Ave., Portland, Oregon. No persons
appeared to testify at that hearing. Written testimony was
received from 2 organizations and the Attorney General's
office before the record closed on February 29, 1988.

Testimony received has been evaluated. Modifications to the
rules taken to hearing have been recommended by the Attorney
General's office, and are not recommended to the Commission
for consideration.

DIRECTOR'S RECOMMENDATTON

Based on the summation, the Director recommends that the
Commission adopt amendments to the Rules of Practice and
Procedure, OAR Chapter 340, Division 11, as presented in
Attachment A.

> w2c137¢24/

Fred ‘Hansen,

Attachments

A. Proposed Amendments to the Rules of Practice and
Procedure, OAR Chapter 340, Division 11.

B. Hearing Notices and Rulemaking Statements
1. Hearing Notice mailed to mailing lists.

2. Rulemaking Statements
3. Hearing Notice for Oregon Bulletin

C. Presiding Officer's Report (including written testimony
submitted)

D. December 11, 1987, EQC Staff Report.
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E. Side-by-side display of Proposed Amended EQC rules and
Attorney General's Uniform and Model Rules (showing
recent amendments).

Harold L. Sawyer:h
229-5776
April 12, 1988



ATTACHMENT A

PROPOSED AMENDMENTS

Oregon Administrative Rules
Chapter 340, Division 11

RULES OF PRACTICE AND PROCEDURE

Definitions

340=-11-005 The words and phrases used in this Division have the
same meaning given them in ORS 183.310. Additional terms are

defined as follows unless context requires otherwise: [Bnress
etherwise -regaired-by-context--as-ased-in-this-Divisitons}

(1)

(2)

(3)
(4)
(5)

(6)

E€7
¢8y
¢t

¢xey
(7}

"adoption" means the carrying of a motion by the Commission
with regard to the subject matter or issues of an intended
agency action.

"Agency Notice" means publication in OAR and mailing to those
on the list as required by ORS 183.335(6).

"Commission" means the Environmental Quality Commission.
"Department" means the Department of Environmental Quality.

"Director" means the Director of the Department or Fanry-of
kis3 the Director's authorized delegates.

"Filing" means receipt in the office of the Director. Such
filing is adequate where filing is required of any document
with regard to any matter before the Commission, Department
or Director, except a claim of personal liability.

Lhieenselt-kas -the -same -meaning a3 -grven-in-ORS-183 316+
Lordert -has -the —same -mearing -as -given-in-oRS~183 310+
UParty'-has -the -same —meaning -as—g¢iven-in-0RS-183 316 -and
includes ~the-Bepartment-itn-alkt-contested—case-hearings-before
the -Commission-or-Pepartment-er-any-ef-their-presiding
efficerss

Lpergont-kas-the -same -meaning-a3-grven-rn-0RS-+583 3103

"Model Rules" or "Uniform Rules"™ means the Attorney

General's Uniform and Model Rules of Procedure, OAR 137-01-

005 through 137-04-010 as amended and in effect on April 29,
1988,
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£+3¥3(8) "Presiding Officer"_or "Hearing Officer" means the

Commission, its Chairman, the Director, or any individual
designated by the Commission or the Director to preside in
any contested case, public, or other hearing. Any employee
of the Department who actually presided in any such hearing
is presumptively designated by the Commission or Director,
such presumptive designation to be overcome only by a
written statement to the contrary bearing the signature of
the Commission Chairman or the Director.

€12y ~tRiptel -has -the -game -meanindg a9 -¢iver - —-ORS-+83 3103

Public Informational Hearings

340-11-007

(1)

(2)

(3)

Whenever there is required or permitted a hearing which is
neither a contested case hearing nor a rule making hearing as
defined in ORS Chapter 183, the Presiding Officer shall
follow any applicable procedural law, including case law and
rules, and take appropriate procedural steps to accomplish
the purpose of the hearing. Interested persons may, on
their own motion or that of the Presiding Officer, subnit
written briefs or oral argument to assist the Presiding
Officer in fhi=x} resolution of the procedural matters set
forth herein.

Prior to the submission of testimony by members of the
general public, the Presiding Officer shall present and offer
for the record a summary of the guestions the resolution of
which, in the Director's preliminary opinion, will determine
the matter at issue. F[He}The Presiding Officer shall also
present so many of the facts relevant to the resolution of
these questions as Fhe-then-possesses}_are available and
which can practicably be presented in that forum.

Following the pubklic information hearing, or within a
reasonable time after receipt of the report of the Presiding
Officer, the Director or Commission shall take action upon
the matter. Prior to or at the time of such action, the
Commission or Director shall address separately each
substantial distinct issue raised in the hearings record.
This shall be in writing if taken by the Director or shall be
noted in the minutes if taken by the Commission in a public
forum.
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RULEMAKING
Notice of Rulemaking
340-11-010

{1) Notice of intention to adopt, amend, or repeal any rule(s)
shall be in compliance with applicable state and federal laws
and rules, including ORS Chapter 183 and sections (2) and (3)
of this rule.

(2) In addition to the news media on the list established
pursuant to ORS 183.335(6), a copy of the notice shall be
furnished to such news media as the Director may deem
appropriate.

(3) In addition to meeting the requirements of ORS 183.335(1),
the notice shall contain the following:

(a) Where practicable and appropriate, a copy of the rule
proposed to be adopted;

(b) Where the proposed rule is not set forth verbatim in the
notice, a statement of the time, place, and manner in
which a copy of the proposed rule may be obtained and a
description of the subject and issues involved in
sufficient detail to inform a person that his interest
may be affected;

(c¢) Whether the Presiding Officer will be a hearing officer
or a member of the Commission;

(d) The manner in which persons not planning to attend the

hearing may offer for the record written testimony on
the proposed rule.

Rulemaking Process

340-11-024

The rulemaking process shall be governed by the Attorney General's
Model Rules, OAR 137-01-005 through 137-01-060. As used in those
rules, the terms Y“agency", "governing bodyY, and "decision maker"
generally should be interpreted to mean "Commission". The term
"agency" mav also be interpreted to be the "Department" where

context requires.

Feeonduct-of -Rulemaking-Hearing

F4B—Tr—625
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¢xr

(23

£33

tar

¢5y

¢63

€7

£8y

£9y

£xey

Ehe -eaeing -shalkl-be-condueted -pefore-the-Commi-axion;-~wikth
the -Chairman-as-Presiding-0ffteer;—or-before -any -nenker —of
the -Commisston-or-ether-Presiding-O0fficers

At-the-commencenent-of -the -hearing,-any-persen-wishing-teo-ke
heard-shatt-advise-the-Presiding-0fficer—-of-—his-name-—and
address—and-afftliation-on-a-provided-form-for-Iistineg
withesses;-and-such-ether-information-as-the-Presiding
officer-may -deem-appropriate r--Addttional ~persons-may -be
keard-at-the-disceretion-of-the-Presitding-0fEficers

At -the-opening-ef-the-hearing-the -Pregiding-0ffieer-shatt
stater--or-have-stated,-the-purpose-of -kthe-hearing:

The -Presiding-CEfrecer-shatt -thereupeon-describe —the-manner-in
which-peraens-may-present-their-views-ak-the-hearings

The -Presiding-ctErecer-shatt-order—the -presentations-tn-such
manper-as-he -deens-appreopriate-teo—the-purpese-of-the -hearings

The -Presiding-CEEfteer —and —any -nember —of -the -Commissten-shall
have-the-right-teo-gquestion-or-exarine -any-witness-making-a
statement -at-the-hearing ---Fhe-Presiding -0ffteer -may; -akt-his
dirscretion;-perntt-other-persens-te-examine -wreknresses

There ~-shall-be-no-rebuttalk-or-additionat-statements-given-by
any-witness-except-as -reguested-by-the-Presidins-offitcer—
Hewever - -when-guch-addititenat -skatement -ts-given,--the
Presicding-0fficer-may -allow-an-equal-epportunity ~for-repty-by
those -whose-statements —were-rebutteds

The-hearing-may-be-continued -with--recesses-as~determined-by
the -Presiding-0ffieer-until-all~tisted-witnesses-present-and
wishing -to-make -a-atatement -have -had-an-opportunity-to-do-se-

The -Presiding -0ffieer-shatl - -where-practicable-and
appropriate ;- -receive-akr-physiecalr-and-decunentary ~exhibits
presented-by-witnesses---Urress-otherwise-reguirred-by-lraw-er
ruare;-the-exkibits-shall-be-preserved-by-the -Bepartment-for-a
peried-of-one -year;-or;-at-thediscretion-of-the-Commiasien
er-Preaiding -O0fficer ;- —returned —te-the -persons -whe -submitted
them:

Fhe -Presidineg -0Efiecer-may ;- -ak-any-Eime -during -the -hearineg,
impose-reasonable-time-trimita-fer-eral-presentation-and-may
exelude-or-timnit-cumrlative - ~repetitiong; ~or~immaterialt
matter-—--Persons-with-a-concern-distinct-from-those-of
etrtirzens -in-gereralt --and-those-speaking -for-groups;
assoctations --or-governmentalkr-entittes-may-be-accerded
preferentirat-time-rimitations-as-nay-pe-extended-also-to-any
witness-wheor-in-the-judgment-of-the-Presiding-0fficer-has
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such-expertigse-experience;—or-other-retationship-to—the
subiect -matter -of-the-hearing-as-to-render-his-testinreny-of
spectak-interest-ko-the-agency~-

1y A~verbatim-eralr,-written,-er-mechanicatr-record-shaltl-be-made
of ~att-the -hearing-preceedings o ;~in-the-alternativer-a
record-tr-the-ferm-of -minntes-—-Question-and -answer -periods
or-other-informatities-before-or-after-the-hearing -may-ke
exelruded -Erom-the-recerd ---Bhe-record-shaltt-be-preserved-for
three-years;-unltess-etherwise -reguired-by-taw-or-raler

Presiding-0fficerls-Report
F46-11-838

£y Where-the-hearing-has-been-conducted-before-—other-than-the
£full-Commizaion - -the -Presiding-0ffitcer --within-a-reasenable
time-after-the-hearing;-shatl-previde -the -Commission-with-a
weitten-summary -of -statements given-and-exkibits -recetved;
and-a-repert-of-his-observations-of-physieat-experiments;
demonstrations ;--or -exkibita - --Fhe-Presiding-0fficer-Ray-akse
nake -recemmendations-to-the-Commissiton-based-upon-the
evidence-presented ;- -kbut-the -Commiasiton-its-npot-bound-by-such
recommendationss

€2y Ab-any-time-subseguent-to-the-hearing;-the-Commigsion-may
review-the-entire-record-of-the -hearing-and-make-a-dectaion
kasedaponr-the -record:--thereafter —-the-Presiding-Officer
sghall-pe-relieved-of-Rhis-duty-to-previde-a-report-thereonr

Aetien-of-the-Commission
¥46-11+—-635--Following —the -rutemaking -hearing -by-the -Commiasion;—or
after-receipt-of -the ~report-of-the-Presiding-cfficer;-the

Commisaion-may-adept --amend--or-repeal-ralres-within-the-scope-of
the-notice-of-intended-actions3}

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

340-11-046

The filing of petitions for rulemaking and action thereon by the
Commission shall be in accordance with the Attorney General's
Uniform Rule of Procedure set forth in OAR 137-01-070. As used in
that rule, the term Magency"™ generally refers to the Commission
but may refer to the Department if context requires.
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F346—3+1—04%

€3} Any-Persen-may-petition-the-Commigsion-reguesting-the
adoptien-{promulgatien) ;- anendment - -or-repeak-of-a-ratre---the
petition-shaltl-be-in-writing,-signed-by-or-on-behatEf-o£-the
petitioner;-and-shatt-centain-a-detaitled-statement-o£s

fay TFhe-ruate-petitionrer-reguests-the-Commission-teo
promalgater—amend - —or-repealt---Where-amendment-of —the
extating-rale-is-~soughtr-the -rete-shatt-be-get-~forth-in
the-petitiron-in-futl-with-matter-propesed-to-be-deteted
therefrom-enciosed -in-krackets-and-preposed-addiktions
thereto~shown -by-undertining-or-botd-faces

te)y Ultimate-facts-in-sufficient-detail-to-show-the-reasens
fer-adoption;-amepdment-—or-repeat-of-the-rules

te¥ Atrir-propositiens-of-lraw-to-ke-asserted-py-pekitioners

&y Sufficient-fackts-te-show-how-petitiroper-wiltl-be
aEfected -by-adoption,—amendnent,-er-repeat—of -the-rules

ftey The-name-and-address-of-petitioner-and-of-another
persons -krown -by-petitioner-to-have-apeetat-interest-in
the -rate-sounght-to-be-adepted ;- —anended - —or-repeatreds

2y The-petition;-either-in-typewritten-or-printed-form;-shari-be
deemed-£iled -when-received -in~correct-form-by -the -Bepartment—
Ehe -Commission -may -regiitre —anendmnents -t -petitions -under-thias
sectton-but -shatl -not-refuse-any-reasonably-understandalkie
petitiron—-for-lack-of-forms

t3r Upon-receipt-of-the-petitions

tay The-Bepartment-shallk-mail-a-true-copy-of-the-petitien
together-with-a-copy-of-the-applticable-rultes-of-practice
to-alti-interested-persons-named-in-the-petitiron---Such
petitiron-shalt-be-deemed-served-on-the-date-of-mailing
te-the -ragt-kprown -address-of -the -person-being -served:s

tloy The-Bepartment-shalt-advise-the-petitioner-that-he-has
Erfteen-{15)r-days-in-whieh-to-submit-writtken-viewss

tey ‘TFhe-Bepartment-may-schedule-oral-presentation-of
petitions-if-Ehe-petitioner-makes-a-reguest-therefere
anrd-the -Commigsion-destres-to-hear-the-petitioner
eratiys

&y The-Commisaiteon-shall;-within-36-days-after-the-date-of
sabmission-of-the -property -drafted-petition; ~either -deny
the-petition-er-initiate ~rule-making -preoceedings-in
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acecordance-with-appticable-precedures -for-Commission
ralemaline

4y In-the-case-of-a-deriat-of-a-petitien-te-adopt,-amend,-or
repeat-a-rute;-the-Commiasion-shallt-issue-an—order-setting
ferth-its-reasons-in-detatl-for-denying-the-petitien---Fhe
order-shaltl-be-nailted-te-the-petitiener-and-alkt-ekher-perseons
wpeon—-whom-a-copy-of ~the-petition-was-serveds

€5y Where-procedures-set-forth-in-this-gection-are-found-te
eonftiek-with-those-prescribed-by-the-Attorney-General --the
ratter-shaltl-govern-apon-metien-of-any-party-other-than-the
commission-or-Bepartmentri

Tenporary Rules
340-11-052
The Commission may adopt temporary rules and file the same, along

with supportive findings, pursuant to ORS 183.335(5) and
183.355(2)_and the Attorney General's Model Rule OAR 137-01-080.

Periocdic Rule Review

340-11-053

Periodic review of agency rules shall be accomplished once every 3
years in accordance with ORS 183.545 and the Attornev General's
Model Rule OAR 137-01-085.

Declaratory Rulings: Institution of Proceedings, Consideration of
Petition and Disposition of Petition

340-11~061

The declaratory ruling process shall be governed by the Attorney
General's Uniform Rules of Procedure, OAR 137-02-010 through 137-

02-060. As used in those rules, the terms "agency", "qgoverning
body", and "decision maker" generally should be interpreted to
mean "Commission™. The term "agency" may also be interpreted to
be the "Department" where context requires.

F346-11-062

t+y Pursuant-te-the-provisions-of-0RS-183-416-and-the-rules
preseribed-thereunder-by-the --Attorney-Generat-and-upern-the
petitiron-of-any-person;-the-Commission-may,-itn-its
gdiseretion;-taswe-a-declaratory-ruting-with-respect-to-the
applicabiltity-te-any-persen,-property,-or-state-of-facts-or
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any-rare-or-statute-enforeeablte-by-the-Bepartment-or
Commissions

€2y The-petitien-teo-institute-preceedings-for-a-declaratory
raling-shaltl-eentains

tay A-detailed-statement-of-the-facts-upon-which-petitioner
reguests-the -Commissiteon-te-isswe-irkx-dectaratory-rulings

¥y ‘Fhe-rale-eor-statute-for-which-petitioner-seeks
dealarateory-ruakings

tey Suffiectert-facts-te-shew-how-petitioner-witi-be
aEfected-by-the -reguested-declaratery-ratings

&€&y Arrk-prepesitiens-of-law-eor-contentirons-to-be-asserted-by
the-pekikioners

fe)y The-guestieon-presented-for-decision-by-the-Commissiont
£y The-specifie-pelrief-reguesteds

gy The-name-and-address-of-petitiener-and-of-any-other
persen-krewn-kby-the-petitironer-teo-have-special-tnterest
in-the-reguested-decltaratery-rakings

3y ‘Fhe-petitien-shall-be-typewritten-or-printed-and-tn-the-form
previded -in-Appendix-t-to-this-ratre-340-+1+—-062 - ~-Fhe
Commission-may -reguire-anendrents -te-petitions-under -this
ratre-but-shatt -nret-refuse—any-reasenably-understandakte
petition-for-lrack-of-Eorms

¢4y The-petition-shaltl-bke-deemed-£iled-when-recetved-by-the
Pepartment:

5y The-Bepartment-shatlr-within-thirbty-£(30)r-days-after-the
petitien-ia~-fited;~notify-the-petitioner-of-the -Commissionts
decisien-not -to-itasve -a-ruting-or-the-Pepartment-shali;
within-the-sane-thirty-days--serve-atl-spectaltiy-interested
personrs-in-the-petition-by-maths

tay A-cepy-of-the-petition-together-with-a-copy-of-the
commigsionls-rates-of -practicer-and

Yy A-notice-eof-the-hearing-ak-whichk-the-petition-wikk-be
eensidered---Ehis-retice-gshall-have-the-contents —zet
forth-in-section-(6r-of-this-ruler

¢6y TPhe-notice-of-hearing-at-which-time-the-petition-witt-be
conaidered-shaltl-set-fForths
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fay A-copy-of-the-petition-regquesting-the-decltaratory
eikines

ey Phe-time-and-place-of-hearings

tey A-statement-that-the-Commission-wilt-conduct-the
Rearing-or-a-designation-of-the -Presiding-0Eficer-—who
witk-preside-at-and-cenduct-the-hearing:

€#y The-hearing-shatl-be-conduckted py-and-shat:-be-under-the
contret-of-the-Presiding-CEfitcer -——-Fhe-Presiding -0fficer-may
be-the-Chaitrman-of-the -Commiasteon; -any-Commissioner -~the
Bireector;r-or-any-other-person-designated -by-the-Commizssien-or
res-Chatrmans

8y Ab-the-hearing,-petitioner-and-any-other-party-shall-have-the
right-to-present -oral-argument---Fhe-Presitding -0ffireer-may
pose -reasenakle-time-kimitas-opn-the-time -aktowed-for-eral
argument ---Petitioner-and-other-parties-may-£ite -with-the
ageney-kriefs-in-suppert-of-theip-respective-posttions--Fhe
Presiding-0fficer-shaltl-fix-the-time-and-order-of-£ilting
briefas

9y En-these-instances-where-the -hearing-was-conducted-before
somecne -other -than -the —Cemmiasion ;- ~Ehe -Presiding-GEEfitcer
shall-prepare-an-epinireon-in-form-and-in-content-as-aset-forth
in-gection-trir-of-khia-rakesr

38y The-Commission-is-not-bound-by-the-opiniton-of-the-Presiding
efficers

£+t Fhe-Commission-shall-issve-its-deetaratory-ruling-within
sixby - (66 -days-of -the -cltose-of-the -hearing;-or;-where-briefs
are-permnitted-to-be-filed-subseguent-to-the-hearing - -within-
sixky - {66 -days-of -the -time-permitted -for-the-£iting -of
briefs---Fhe-rulring-shatl-pe-in-the-form-of -a-written-epinton
and~shatt-set-Fforths

tay The-facks-being-arlteged-by-petitioners
¢y TFhe-statute-or-rule-being-appried-teo-those-factss

ey The-Commissionls-conclusions-as-te-the-applicabitity-of
the-statute -or-rute-ko-those-factay

¢4y The-Commissieonls-conclusion-as-to-the-tegat-effeckt-or
resutt-of -applrying-the-statute -er-rule-te-those-factas

fey The-reasons-relied-upon-by-the-ageney-to-suppert-iks
conelusions-
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€¥2y A-declaratery-raking-issued-in-accordance-with-this-section
s -linding-petween-—the-Commissieon;-—~the-Bepartment-and-the
petitioner-on-the-state-ef-facks-allteged;-or-found-te-exists
unltess-set-aside-by-a-courts

€13y Where-preocedures-sekt-forth-in-this-section-are-found-te
eonfliet-with-those-preseribed-by-the-Attorney-Generalt;-the
ratter-shati-govern-upon-notieon-by-any-party-other-than-the
Cemmission-or-Bepartment-}

CONTESTED CASES
Service of Written Notice

340-11-097

(1) Whenever a statute or rule requires that the Commission or
Department serve a written notice or final order upon a party
other than for purposes of ORS 183.335 or for the purposes of
notice to members of the public in general, the notice or
final order shall be personally delivered or sent by
registered or certified mail.

(2) The Commission or Department perfects service of a written

notice when the notice is posted, addressed to, or personally
delivered to:

(a) The party: or

(b) Any person designated by law as competent to receive
service of a summons or notice for the party; or

(¢) Following appearance of Counsel for the party, the
party's counsel.

(3) A party holding a license or permit issued by the Department
or Commission or an applicant therefore, shall be
conclusively presumed able to be served at the address given
in his application, as it may be amended from time to time,
until the expiration date of the license or permit.

(4) Service of written notice may be proven by a certificate
executed by the person effecting service.

(5) In all cases not specifically covered by this section, a
rule, or a statute, a writing to a person if mailed to said
person at his last known address, is rebuttably presumed to
have reached said person in a timely fashion, notwithstanding
lack of certified or registered mailing.
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Contested Case Proceedings Generally

340-11-098

Except as specifically provided in OAR 340-11-132, contested cases
shall be governed by the Attorney General's Mcodel Rules of
Procedure, OAR 137-03-001 through 137-03-093. In general, a
contested case proceeding is initiated when a decision of the
Director or Department is appealed tc the Commission. Therefore,
as used in the Model Rules, the terms "agency", "governing body",
and "decision maker" generally should be interpreted to mean
"Commission™. The term "agency" may also be interpreted to be
Department where context requires.

Written-Notiee-ef-Opportunity-for-a-Hearing

F46—11+—-166

¢y Exeept-as-etherwise-provided-in-ORS-183-436-and-0RS~676+285+
kefore-the -Commission-or-Bepartment -ahall -by-order-suspend;
reveke ~~pefuse-—to-rernew;-or-refuse—tko-issge-a-ricepser-or
enter-a-finalt-erder-in-any-other-contested-case-as-defined-in
ORS ~chapter-183; -tk —-shaltt-afford-the-ticensee;-the-ticense
apptrieant-or-other-party -to-the-contested case-an-epportunity
fer-hearing-after-reasenable-written-noticer

2y Written-nekice-ef-eppertuntty-for-a-hearing,-ir-addition-te
the-regurirements -oE-GRS 83415 (2 ) - -may—itreluder

tay A-statement-that-ap-apswer-wilkl-er-wiltk-pot-be-regquired
+E-the-party-reguests -a-hearing,-and;-if-so;--the
conseguence —of ~-fairture-to-—answer---k-statement-of—the
conseguence —of-fatrlure-to-—anaver-may-be-sakisfied-by
serving -a-copy-of-rute-340—-+t-167 ~upen -the -partys

by A-statement-thakt-the-party-may-elect-to-ke-represented
by -tegal-connsels

fer A-statement-eof-the-party-or-parties-wher-in-the
eonterntiron-of-the-Pepartment -eor-Commission,-woultd-have
the -buyrden-of-coming -forward -with -evidence -and-the
burden-of -proof-in-the-event-of -a-hearing:-}

Non-Attorney Representation
340-11~102

Pursuant to the provisions of Section 3 of Chapter 833, Oregon
ILaws 1987, and the Attornev General's Model Rule OAR 137-03-008, a
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person may be represented by an attorney or by an authorized
representative in a contested case proceeding before the

Commission or Department.

Answer Required: Consequences of Failure to Answer

340-11-107

(1)

(2)

(3)

Unless waived in the notice of opportunity for a hearing, and
except as otherwise provided by statute or rule, a party who
has been served written notice of opportunity for a hearing
shall have twenty one (21) F£26yt days from the date of
mailing or personal delivery of the notice in which to file
with the Director a written answer and application for
hearing.

In the answer, the party shall admit or deny all factual
matters and shall affirmatively allege any and all
affirmative claims or defenses the party may have and the
reasoning in support thereof. Except for good cause shown:

(a) Factual matters not controverted shall be presumed
admitted;

(b) Failure to raise a claim or defense shall be presumed to
be waiver of such claim or defense;

(¢) New matters alleged in the answer shall be presumed to
be denied unless admitted in subsequent pleading or
stipulation by the Department or Commission; and

(d) Subject to ORS 183.415(10), FE}evidence shall not be
taken on any issue not raised in the notice and the
answer_unless such issue is specifically raised by a

subsequent petitioner for party status and is determined
to be within the scope of the proceeding by the
presiding officer.

In the absence of a timely answer, the Director on behalf of
the Commission or Department may issue a default order and
judgment, based upon a prima facie case made on the record,
for the relief sought in the notice. '

Subpoenas fand-bPepositiensi

340-11-116 Subpoenas

(1)

Upon a showing of good cause and general relevance any party
to a contested case shall be issued subpoenas to compel the

Attachment A Page A-12 April 12, 1988



(2)

(3)

(4)

(5)

(6)

(7)

(8)

Subpoenas may be issued by:
(a) A hearing officer; or
(b} A member of the Commission; or

(c) An attorney of record of the party requesting the
subpoena.

Each subpoena authorized by this section shall be served
personally upon the witness by the party or any person over
18 years of age.

Witnesses who are subpoenaed, other than parties or officers
or employees of the Department or Commission, shall receive
the same fees and mileage as in civil actions in the circuit
court.

The party reqguesting the subpoena shall be responsible for
serving the subpoena and tendering the fees and mileage to
the witness.

A person present in a hearing room before a hearing officer
during the conduct of a contested case hearing may be
required, by order of the hearing officer, to testify in the
same manner as if he were in attendance before the hearing
officer upon a subpoena.

Upon a showing of good cause a hearing officer or the
Chairman of the Commission may modify or withdraw a
subpoena.

Nothing in this section shall preclude informal arrangements
for the production of witnesses or documents, or both.

feenduet-of-Hearing

346—-T¥-%20

¥y far Contested-case-hearings-befeore-the-Commissien-shall-be

khetd-under-the-controlk-of-the -chatrman -as-Presiding
effieer -~or -any -Contisaien -nember --or -other-persen
deaignated-by -the-Commiasion-or-Birecteor-to-be-Presiding
Officers

by conrtested-case-hearings-befeore-the-PDepartment-shaltl-be
held-under-the-centrol-of -the -Pirector-as-Presiding
eEfiteer—or-other-perseon-designated -by -the-Birector-to-be
Presiding-0fEicers
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2y Fhe-Presiding-officer-may-schedule-and-hear-any-prekiminary
matter,-ineluding -a-pre—hearing -conference;r-and-shatt
schedule-the-hearing-on-the-meriksr--Reasenable-written
notice-of-the-date,-time;-and-place-of-such-hearings -and
conferences-shatl-be-given-to-atk-partiesr

Execept-for goodcause-shown;-Eaiture-of -any -party~to -appear
at-a-dulky-scheduled -pre—-hearing-conference-or-the-hearing-on
the-merits-shatt-be-presumed-to-be-a-watver-of-right-te
preceed-any-further;-and; -where-appticables

tay A-wirthdrawal-of-the-answers

oy An-admission-cf-altil-the-facts-atlteged-in-the-netice-of
eppertunity ~for-a-hearingr-and

tey A-eonsent-to-the-entry-of-a-defanlt-erder-and-judcgment
for-the-retief -sought -itn-the-notice -of-oppertuntty-for-a
kearings

3y Ak-the-diseretion-of-the-Presiding-Sffiecer -the-kearing-shatt
be-conducted-in-the ~-fokrlrowing-manners

fay Statement-anrd-evidence-of-the-party-with-the-burden-of
coming -forvard-with-evidence -in-suppert-of-his-proposed
actirons

by Statement-and-evidence-ef-defending-party-in-suppert-of
kis-atireged-positions

ter Rebuttar-evidernece;-if-anys
&y Surrebuttal-evidence;-iE-anys

4y Execept-for-geod-catse-shewn,-evidence-shall-net-be-taken-on
any-taane-not-ratsed-in-the -notice-and -the-answer

5y  Ark-testimony-shatl-be-taken-upon-oath-er-affirmnation-of-the
witness-from-whom-received--—-The-officer-presiding-ak-the
hearing-shaltl-admrinitster -caths-of-afEirmations -te-witnesses:

t6y Fhe-following-persens-shakl-have-the-right-teo-guestions
examine - -or —Cross—exanine —any -witnesss

tay The-Presiding-officers

¥y Where-the-hearing-is-conducted-before-the-full
Commissiton;-any-menber-—of-the -Commissions

=y Eounselr-for-the-Commission-or-the-Bepartments
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€7y

tor

tor

X6y

trEy

3y Where-the-Commisaion-eor-the-Bepartment-is-not
represented-by-counsel,;-—a-person-designated-by-the
cemmission-or-the-Pirecktors

tey Anry-party-te-the-contested-case-or-such-partyls
eouhselr

The -hearing-ray-kbe-continwed -with-recesses-as-determined-by
the -Presiding -0Ffficers

The -Presiding-0fficer-may-set-reaseonakle-time-timits-for-orat
presentation-and-shatlr-exclude -er-kimitt-cumatativer
repetitions--or-immaterial-matters

The -Presiding-offieer-shall;~-where -apprepriate-and
practicablre;r-receive-alrl-physieat-and -decumentary-evidence
presented-by-parties-and-wikressesr--Exhibits-shallt-ke
marked;-and-the-markings-shalklk-identify-the -persen-offering
the-exkilbits - 'Fhe -exhibits-shalt-be-preserved-by-the
Bepartment -as-part-of -the-recerd-of-the-proceeding---Copies
of-altl-documents -offered-itn-evidence-shaltl-ke-provided-te-at:
ether-parties;-+f-pokt-previously-supptieds

A-verkatim-orakr--weitten,-or-mechanical-record-shatl-be-made
of-altI-motions--evidentiary-ekbiectirons ;- ~rukings - —and
testimenys

Ypon -regquest-of -the -Presiding-0fficer —or—upon-a-partyis-own
motien;—a-party-may-subrit-a-pre-hearing-brief;-er-a-post-
kearing-brief;-or-keth-}

f'fhe -Record

340—+1+—12-—Fhe-Presiding-gfficer-shall-certify-such-part-of-the
record -as-defined-by-ORS-183 415 {7} ~as-may —be -necessary -for ~review
of —Einat-orders-and-preopesed-finalt-orders-—-The-Commission-or
Birecteor-may-review-tape-recordings-of-prececdings-in-rien-of-a
prepared-transeript-3

fEvidentiary-Rules

34611225

txr

Er-applying-the-standard-of -admisatbitity-of-evidence -gset
fForth-in-ORS-183 450 ;- —the -Presiding -0ffitecer-may -refuse~teo
admiE-hearsay-evidence-inadmisstible -in-the -courta-of -this
state-where-he -ig-satisfired -that-the -decltarant-is-reaseonakty
avatriable-to-testify-and-the -declarantis-repeorted-statement
ta-signifireant-buk-would-net-commeonlty-be-found-retiapble
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€2y

¢35

kbecaunse—-of-itts-tack-of-correberatien—-inr—-the—recerd-or-its
lack-eof-ctarity-and -completenesss

At} -cEfered-evidencer-net-objected-—tor-witlk-ke-receirved-by
the -Presiding -0fficer-subject-te-his-power-to-exclude -or
rimie-ecumatative --repetittious ;- -trretevant; -or-immateriat
matEers

Evidence-objected-to-may-be-received-by-the-Presidineg
offieer-with-ratings-on-tes-admissibiltity-or-exetusion-to-be
rade-at-the-time-a-firal-order-its-itasvaed-3

FAppealk-of-Hearing-0fficerls-Final-Orderi

Alternative Procedure for Entry of a Final Order in Contested

Cases Resulting from Appeal of Civil Penalty Assessments

340-11-132

In accordance with the procedures and limitations which follow,

the Commission's designated Hearing Officer is authorized to enter
a final order in contested cases resulting from imposition of

civil penalty assessments:

(1)

(2)

Hearing Officer's Final Order: In a contested case if a
majority of the members of the Commission have not heard the
case or considered the record, the Hearing Officer shall
prepare a written Hearing Officer's Final Order including
findings of fact and conclusions of law. The original of the
Hearing Officer's Final Order shall be filed with the
Commission and copies shall be served upon the parties in
accordance with rule 340-11-097 (regarding service of written
notice).

Commencement of Appeal to the Commission:

(a) The Hearing Officer's Final Order shall be the final
order of the Commission unless within 30 days from the
date of mailing, or if not mailed then from the date of
personal service, any of the parties, Fer3} a member of
the Commission, or the Department files with the
Commission and serves upon each party and the
Department a Notice of Appeal. A proof of service
thereof shall also be filed, but failure to file a proof
of service shall not be a ground for dismissal of the
Notice of Appeal.

(b) The timely filing and service of a Notice of Appeal is a
jurisdictional requirement for the commencement of an
appeal to the Commission and cannot be waived; a Notice
of Appeal which is filed or served date shall not be
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considered and shall not affect the validity of the
Hearing Officer's Final Order which shall remain in full
force and effect.

(c) The timely filing and service of a sufficient Notice of
Appeal to the Commission shall automatically stay the
effect of the Hearing Officer's Final Order.

(3) Contents of Notice of Appeal. A Notice of Appeal shall be in
writing and need only state the party's or a Commissioner's
intent that the Commission review the Hearing Officer's Final
Order.

(4) Procedures on Appeal:

(a) Appellant's Exceptions and Brief -- Within 30 days from
the date of service or filing of his Notice of Appeal,
whichever is later, the Appellant shall file with the
Commission and serve upon each other party written
exceptions, brief and proof of service. Such exceptions
shall specify those findings and conclusions objected to
and reasoning, and shall include proposed alternative
findings of fact, conclusions of law, and order with
specific references to those portions to the record upon
which the party relies. Matters not raised before the
Hearing Officer shall not be considered except when
necessary to prevent manifest injustice. 1In any case
where opposing parties timely serve and file Notices of
Appeal, the first to file shall be considered to be the
appellant and the opposing party the cross appellant.

(b) Appellee's Brief -- Each party so served with
exceptions and brief shall then have 30 days from the
date of service or filing, whichever is later, in which
to file with the Commission and serve upon each other
party an answering brief and proof of service.

(c) Reply Brief -- Except as provided in subsection (d) of
this section, each party served with an answering brief
shall have 20 days from the date of service or filing,
whichever is later, in which to file with the Commission
and serve upon each other party a reply brief and proof
of service.

(d) Cross Appeals -- Should any party entitled to file an
answering brief so elect, he may also cross appeal to
the Commission the Hearing Officer's Final Order by
filing with the Commission and serving upon each other
party in addition to an answering brief a Notice of
Cross Appeal, exceptions (described in subsection (a)
of this section), a brief on cross appeal and proof of
service, all within the same time allowed for an
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(e)

(£)

(g}

(h)

(1)

(3)

answering brief. The appellant-cross appellee shall then
have 30 days in which to serve and file his reply brief,
cross answering brief and proof of service. There

shall be no cross reply brief without leave of the
Chairman or the Hearing Officer.

Briefing on Commission Invoked Review -~ Where one or
more members of the Commission commence an appeal to the
Commission pursuant to subsection (2) (a) of this rule,
and where no party to the case has timely served and
filed a Notice of Appeal, the Chairman shall promptly
notify the parties of the issue that the Commission
desires the parties to brief and the schedule for filing
and serving briefs. The parties shall limit their
briefs to those issues. Where one or more members of
the Commission have commenced an appeal to the
Commission and a party has also timely commenced such a
proceeding, briefing shall follow the schedule set forth
in subsections (a), (b), (c¢), (d), and (f) of this
section.

Extensions -- The Chairman or a Hearing Officer, upon
request, may extend any of the time limits contained in
this section. Each extension shall be made in writing
and be served upon each party. Any request for an
extension may be granted or denied in whole or in part.

Failure to Prosecute ~-- The Commission may dismiss any
appeal or cross appeal if the appellant or cross
appellant fails to timely file and serve any exceptions
or brief required by these rules.

Oral Argument -- Following the expiration of the time

allowed the parties to present exceptions and briefs,

the Chairman may at his discretion schedule the appeal
for oral argument before the Commission.

Scope of Review -- In an appeal to the Commission of a
Hearing Officer's Final Order, the Commission may,
substitute its judgment for that of the Hearing Officer
in making any particular finding of fact, conclusion of
law, or order. As to any finding of fact made by the
Hearing Officer the Commission may make an identical
finding without any further consideration of the
record.

Additional Evidence -- In an appeal to the Commission of
a Hearing Officer's Final Order the Commission may take
additional evidence. Requests to present additional
evidence shall be submitted by motion and shall be
supported by a statement specifying the reason for the
failure to present it at the hearing before the Hearing
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(5)

Officer. If the Commission grants the motion, or so
decides of its own motion, it may hear the additional
evidence itself or remand to a Hearing Officer upon such
conditions as it deems just.

In exercising the authority to enter a final order pursuant

to this rule, the Hearing Officer:

(a)

Shall not reduce the amount of civil penalty imposed by

the Director unless:

{B)

(B)

The department fails to establish some or any of
the facts reqarding the violation; or

New information is introduced at the hearing
reqgarding mitigating and aggravating circumstances

not initially considered by the Director. Under no
circumstances shall the Hearing Officer reduce or
mitigate a civil penalty based on new information
submitted at the hearing below the minimum
established in the schedule of civil penalties
contained in Commission rules.

(b} May elect to prepare proposed findings of fact and a

proposed order and refer the matter to the Commission

for entry of a final order pursuant to the general

procedure for contested cases prescribed under OAR 340-
11098,

FPresiding-0fficerls-Proposed-Order-in-Hearing-Before-the
Bepartment

F4E—+E—134

£xy

¢2t

n-a-econtested ease-before-the -Bepartment-the-Birector-shalt
exercise-povers-and-kave-dutires-in-every-respect-itdenktical -te
those-of -the -Commisaion -in-contested —cases-before -the
Commigsions

Netwitthstanding -sectiton-€1F-of-this-rute -the -Commiastron-may;

as-to-any-contested -case~over-which~it-has-finat
admintstrative-fariasdietion ;- ~upor-motion-of-ita-Chatrman-or-a

matertty-of~-tes-members - -remove-—to-the-Commission-any

contested —case-lefore-the-Department -ak-any-time-during-the

preceedings -ir-a-manner-consistent-with-ORS -Chapter-183-4

fPinal-orders-in-Contested-Cases-Noktificakion

3461135
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¥ FPinal-orders-in-contested-ecases-shatt-be-in-writing-or
stated-in-the -precord,-and-may-be-acconpanied-by-an-cpintens

2y PFiralr-erders-shalil-trelude-the-followings

&y Ruelings-op-admissipility-of-offered-evidence-if-nok
arready-in-the-records

ey Pindings-of-faetr-ineluding-those-matters-which-are
agreed -as-fact r-a-concise-statenent —of —the -underiving
facts -supporting-the-findings-as-to-each-contested-issne
of-fact-and -each-ulttinate-factr-regquired-to-support-the
Commissionls-or-the-Departmentls-—crders

¢y cCeorclusions-of-lawt
&y The-Commissionts-or-the-Departmentls-Orders

£3+ The-DBepartment-shatl-serve-a-copy-of-the-finalr-order-upen
every-party ~or--tE-appricable;-his-attorney-of -record-3

Power of the Director
340-11-136

(1) Except as provided by rule 340-12-075, the Director, on
behalf of the Commission, may execute any written order which
has been consented to in writing by the parties adversely
affected thereby.

(2) The Director, on behalf of the Commission, may prepare and
execute written orders implementing any action taken by the
Commission on any matter.

(3) The Director, on behalf of the Commission, may prepare and
execute orders upon default where:

(a) The adversely affected parties have been properly
notified of the time and manner in which to request a
hearing and have failed to file a proper, timely request
for a hearing; or

(b) Having requested a hearing, the adversely affected party
has failed to appear at the hearing or at any duly
scheduled prehearing conference.

(4) Default orders based upon failure to appear shall issue only
upon the making of a prima facie case on the record.
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Miscellaneous Provisions
£346—-1+1+—-3406-

GAR-Chapter 346 - —rulex-346—-11-616-to-346—11—1+46 - -az ~amended ~ard
adepted Fune -25;--1976; -shalk -ktake-effeck -upon-prompt-£iting -with
the-Secretary-of-Stater-—"Fhey-shart-geovern-att-further
admintsErative -preceedings -then-pending-before-the -Commiasion-er
Pepartment-excepkt-to-the -extent-that,--im-the-epinten-of-the
Presiding -0ffiteer —their-appticaktion-in-a-particular-action-weunkd
not-be-feasible--or-yould -work-ar-intasticer-in-whiech-event--the
preocedure-in-former-ruotes -designated by ~the -Presiding -0fficer
shatt-appiy—3

Procedures for Conduct of Contested Case on Order of
Environmental Quality Commission Selecting a Land Fill Disposal
Site Under Authority of 1985 Oregon Laws, Chapter 679.

340-11-141 Rules/Applicability.

(a) The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules) for
application to any contested case conducted by or for the
Commission on its order selecting a landfill disposal site
pursuant to 1985 Oregon Laws, chapter 679.

(b) The Model Rules shall only apply to the contested case (or
cases) described in subsection 340-11-141(a). The
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adopted rule with the Secretary of State.

Procedures for Conduct of Contested Case on Denial Pursuant to OAR
340-48-035 of 401 Certification of the Proposed Salt Caves
Hydroelectric Project.

340~11-142 Rules/Applicability.

(1) The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules) for
application to any contested case conducted by or for the
Commission on denial pursuant to OAR 340-48-035 of 401
certification of the proposed Salt Caves Hydroelectric
Project.
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(2) The Model Rules shall only apply to the contested case (or
cases) described in subsection 340-11-142(1). The
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adopted rule with the Secretary of State.
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Oregorn Department of Environmental Quality

AMENDMENTS TO RULES OF PRACTICE AND PROCEDURE

Hearing Date: February 24, 1988
Comments Due: February 29, 1988

WHO IS Persons who wish to participate in rulemaking

AFFECTED: processes before the Environmental Quality
Commission (EQC); persons who are a party to
or have an interest in a contested case
hearing before the EQC.

WHAT IS The EQC is proposing to adopt amendments to

PROPOSED: Rules of Practice and Procedure (OAR Chapter
340, Division 11). These rules govern
administrative procedures before the EQC
relative to rulemaking, declaratory rulings,
and contested cases.

WHAT ARE THE The Attorney General's Uniform and Model Rules

HIGHLIGHTS : of Procedure will be adopted in lieu of
existing EQC procedural rules for rulemaking,
declaratory rulings, and contested cases.
Several existing EQC rules will be maintained
including rules regarding notice in rulemaking
and an alternative procedure for entering a
final order in contested cases involving
appeals of civil penalty assessments.

A new rule is proposed to allow a person to
appear in a contested case by an authorized
representative pursuant to Chapter 833, Oregon

Laws 1987.
HOW TO Copies of the proposed rule amendments can be
COMMENT: obtained from:

Department of Environmental Quality
Attn: Receptionist -- 6th Floor
811 S. W. S8ixth Avenue

Portland, Oregon 97204

Telephone: 229-5696

Toll-~Free Telephone: 1-800-452-4011

FOR FURTHER INFORMATION:

Contact the person or division identified in the public notice by calling 229.5696 in the Portland area. To avaid long
distance charges from other parts of the state, cail 1-800-452-4011.

811 8. W. 6th Avenue
Portland, OR 97204

11/1/86
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WHAT IS5 THE
NEXT STEP:

ATTACHMENTS:

Written comments should be sent to the same
address before the close of business on
February 29, 1988.

Verbal comments méy be given during the
public hearing scheduled as follows:

2:00 pm
February 24, 1988

4th Floor Conference Room
Executive Building

811 S. W. 6th Avenue
Portland, Oregon 97204

After the public hearing, the Environmental
Quality Comnission may adopt rules identical
to those proposed, modify the rules or decline
to act. The Commission's deliberations will
be scheduled as a part of the agenda at a
regularly scheduled commission meeting as soon
as practicable after the hearing.

_Rulemaking Statements (Need, Fiscal Impact,

Land Use Consistency)

Attachment B
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE COF OREGON

IN THE MATTER OF

AMENDING RULES OF

PRACTICE AND PROCEDURE:

OAR CHAPTER 340, DIVISICN 11

RULEMAKING STATEMENTS

e Y Tt

Statutory Authority

Authority to adopt and amend rules of practice and procedure
(administrative procedures) is contained in ORS Chapter 183 and
ORS 468.020.

Need for Rule Amendments

Existing rules of administrative practice and procedure need to be
amended to reflect requirements of the Attorney General's Uniform
Rules of Procedure, and to conform to legislation passed during
the 1987 legislative session. In addition, amendment is
appropriate to properly reflect the discretionary policy
decisgions of the Environmental Quality Commission.

Principal Documents Relied Upon

Orégon Attorney General's Administative Law Manual and
Uniform and Model Rules of Procedure under the Administrative
Procedures Act; March 1986. :

OAR Chapter 340, Division 1%;

CRS Chapter 183.

Chapter 833, Oregon Laws 1987.

Fiscal and Economic Impact

Amendment of rules of practice and procedure is not expected to
have a significant fiscal or eccnomic affect.

Adoption of the Attorney General's Uniform and Model Rules may
have some benefit to persons or small businesses by standardizing
procedures used in rulemaking and contested cases. However, since
most pecople do not get involved in the rulemaking process or in a
contestéed case hearing, the economic benefits of using
standardized rules of procedure are expected to be very small.
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Adoption of a rule to allow a person to appear by authorized
representative at contested case hearings before the EQC may
create the ability for some persons or small businesses to reduce
their costs associated with a contested case hearing.

Land Use Consistency

This proposal affects administrative procedures for rulemakiné,
declaratory rulings and contested cases only and does not affect
iand use.
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| RECEIVED
Ju 19 1 33 Pl 'es

NOTICE OF PROPOSED RULEMAKING HEARING ... .
SECRE AT ur LTATE
AGENCY: Department of Environmental Quality

The above named agency gives notice of hearing.

HEARING TO BE HELD:
Date: Time: Location:

February 24, 1988 2:00 p.m. Executive Building
4th Floor Conference Room
811 8, W. 6th Avenue
Portland, Oregon 97204

- Hearings Cfficer: Harold Sawyer

Pursuant to the Statutory Authority of ORS 468.020 and ORS
Chapter 183, the following action is proposed:

AMEND: OAR Chapter 340, Division 11 -- Rules of Practice
and Procedure.

SUMMARY :
The Environmental Quality Commission is proposing to adopt
amendments to the Rules of Practice and Procedure which
govern administrative procedures before the Commission
relative to rulemaking, declaratory rulings, and contested
cases. The Attorney General's Uniform and Model Rules of
Procedure are proposed to be adopted in lieu of existing EQC
procedural rules for rulemaking, declaratory rulings, and
contested cases. Several existing EQC rules will be
maintained including rules regarding notice in rulemaking and
an alternative procedure for entering a final order in
contested cases involving appeals of civil penalty
assessments. A new rule is proposed to allow a person to
appear in a contested case by an authorized representative
pursuant to Chapter 833, Oregon Laws 1987.

Interested persons may comment on the proposed rules orally or in
writing at the hearing. Written comments received by February 29,
1988 will also be considered. Written comments should be sent to
and copies of the proposed rulemaking may be cbtained from:

AGENCY: Department of Environmental Quality
ADDRESS: 811 5. W. 6th Avenue
Portland, Oregon 97204

ATTN: Receptionist (for copies): or
Harold Sawyer (for questions or comments)

/:zziz:/\hﬂf29—5696 or Toll Free 1-800-452-4011
%MJ z oy

Signature ” ’Date
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STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAT, QUAT.TTY INTEROFFTCE MEMORANDUM

DATE: March 2, 1988

TO: Environmental Quality Commission

FROM: Harold L. Sawyer

SUBJECT: Presiding Officer's Report:

February 24, 1988, Hearing on Proposed Modifications to
the Rules of Practice and Procedure, OAR Chapter 340,
Division 11.

A public hearing on proposed modifications to the Rules of
Practice and Procedure (OAR Chapter 340, Division 11) was

authorized by the Environmental Quality Commission at the

December 11, 1987 Meeting.

The hearing was scheduled for February 24, 1988, beginning at 2:00
p.m. in the 4th floor conference room at the Executive Building,
811 S. W. 6th Ave, Portland, Oregon. February 29, 1988 was
established as the deadline for submittal of written comments.
Notice was given by publication in the February 1, 1988, edition
of the Oregon Bulletin (published by the Secretary of State).
Notice was also mailed to persons listed on the Department's
general rulemaking mailing list and to persons known to be
interested in the issue.

The hearing was convened at 2:00 p.m. on February 24, 1988.

No persons appeared to cffer oral testimony. The opportunity for
oral comment was ended at 3:00 p.m.

Written comments were received from the following:

a. SIERRA CLUB, OREGON CHAPTER; Carocl Lieberman, Chair; February
24, 1988. The Oregon Chapter supported adoption of the rules
as proposed, and particularly supported adoption of the
Attorney General's Uniform and Model Rules of Procedure.

b. OREGON ENVIRONMENTAIL COUNCIL; Jchn Charles, Executive
Director, February 29, 1988. The Oregon Environmental
Council supported the proposed adoption of the Model Rules.
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Memo to: Environmental Quality Commission
March 2, 1988
Page 2

In addition, a letter was received from Assistant Attorney General
Arnold Silver, dated December 14, 1987, which suggested some
wording changes for consideration.

Written testimony received is attached.
Respectfully submitted:

Harold L. Sawyer
Presiding Officer

Harold L. Sawyer:h
229~5776

Attachments (3)

Attachment C Page C-2 April 4, 1988



4

February 24, 1988

Department of Environmental Quality
811 8W Sixth Avenue
Portland, Oregon 97204

IN THE MATTER OF AMENDING RULES OF PRACTICE
AND PROCEDURE: OAR CHAPTER 340, DIVISION 11

The Oregon Chapter of the Sierra Club supports adoption of
amendments to Rules of Practice and Procedure (0OAR Chapter 350,
Division 11) as proposed.

The Sierra Club is particularly supportive of the adoption of the
Attorney General's Uniform and Model Rules of Procedure. We
believe that adoption of the Model Rules will bring a desirable
consistency to state agency practice. We also believe that the
Model Rules are more equitable, particularly in respect to rules
governing party status, than the existing more restrictive rules.

We assume that the special procedure sections 340-11-141 angd 142

do not limit the application of the Model Rules to "Selection of

a Land Fill Disposal Site" or te the Salt Caves 401 Certification
contested case.

Thank you for this opportunity to comment.

Sincerely,

Ceblih

Carol Lieberman, Chdir ... . ..,

2506 ME Halsey CEPARTMENT OF ENVIRONMENTAL QUALITY

Portland, OR 97232??3 [E U})l !E ” 1,}7 E’
FEB 26 83

EECE OF THE DIRECTOR

... To explare, enjoy and preserve the nation's forests, waters, wiidiife, and wilderness . . .
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OREGON ENVIRONMENTAL COUNCIL

2637 8. W. Water Avenue, Portland, Oregon 97201
_Pbone:503/222-[9631

February 29, 1988

Mr. James Petersen
Chair, Environmental Quality Commission
811 SW Sixth Avenue .
Portland, OR 97204
RE: Rules of Practice and Procedure

Dear Chairman Petersen,

QOEC's legal committee has reviewed the EQC proposal to adopt
the Attorney General's Uniform and Model Rules of Procedure. We
believe that adoption of the Model Rules would be very beneficial
for the Commission and we support the proposal.

Sincerely,

1 (025

ohn A. Charles
Executive Director

State of Cregoen
DEPARTMENT OF ENVIRDNMERTAL QUALHY

@E@MWZE@
FEB 291988

ARICE OF THE DIRECROR
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DAVE FROHNMAYER P WILLIAM F. GARY
ATTORNEY GENERAL g DEPUTY ATTORNEY GENERAL

DEPARTMENT OF JUSTICE

PORTLAND OFFICE
500 Pacific Building
520 5.W. Yamhil]
Portland, Oregon 97204
Telephone: {(603) 229-5725

December 14, 1987

Harold Sawyer

Department of Environmental
Quality

Executive Building

811 S5.W. 6th Avenue

Portland, OR 97201

Re: Revision of Practice and Procedure Rules

Dear Harold:

I have reviewed the department's proposed revision of itgs
practice and procedure rules. You have stated that you desire
the revisgsion to substantially follow the Attorney General's
Uniform and Model Rules of Procedure., I have advised you the
Attorney General's Rules are themselves presently being revised.
The final product will probably not be adopted until around the
first of the year. As a result, you may wish to make future
changes in the department rules depending on the revised Attorney
General Rules.

T have noted several issues in the attachment that need

consideration in the department's proposed revision., I am con-
tinuing to examine the revisions and will call you 1if additional

modification is necessary.

Apficld B. Silver

Assistant Attorney General; 1 L QAT

Jl‘a‘ mem\mﬁ?[ = \
ABS:aa EQMWMT{ = \ “d \ v
Attachment B G @:\’ ,
#128/hsl ey

o GRECTUR
sy DR
:Mrtig‘% 9§ %
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11-098 CONTESTED CASES PROCEEDINGS , Page C-10

A recital is made that "contested cases generally arise
when a decision of the director or department is appealed to
the commission." This recital is not accurate. Contested cases
arise because of statutory definition. ORS 183.310(2).
Additionally, the actual contested case usually "arises" before
the hearings officer and not because of the appeal to the
commission. I would suggest taking the quoted language out of
the rule.

11-132 — HEARINGS OFFICER ORDER - CIVIL PENALTY - Page C-16

There are several topics that will need clarification.

{1} The opening recital speaks of the hearings officer's final

order resulting from "appeal of civil penalty assessments.” The
assessment of the initial civil penalty does not prompt an
"appeal." The assessment causes a person te request a contested

case before the hearings officer. The appeal, if any, is later
and to the commission. I would suggest taking out "appeal” and
inserting "imposition of a" civil penalty assessment,

{2} Under your revision, the department will no longer be a
"party" to a contested case before the hearings officer. Under
the rule, only a "party" can appeal a hearings officer's order to
the commisgsion. Thus, the department, as a non-party, will be
unable to appeal the hearings officer's order. There are at
least two ways to handle this issue. (a) Re-define party in
11-005(9), page C-1, to include the department for purposes of

an appeal under 11-132, or (b) state the same concept in 11-132.

(3) 1In new subsection (5), I would suggest the concept be made
more forceful, i.e., mandatory. The word "deference" means
"regpect" or "consideration." A hearings officer could give
"respect” or "deference" to the director and still overrule the
determination of c¢ivil penalty amount. Unless you mean "respect"
or "consideration," I would suggest the language be modified.

For example, the hearing officer:

Shall not reduce the amount of civil penalty
impoged by the Director unless:

{a} The department fails to establish some or
any or the factors considered by the Director in
setting the civil penalty amount; or

(b) The respondent introduces new information
at the hearing regarding mitigating and aggra-
vating clrcumstances not initially considered by
the Director. Under no circumstances shall the
hearings officer reduce or mitigate a civil
penalty based on new information submitted at
the hearing below the minimum established in
the schedule of civil penalties contained in
commission rules., (Combirnation of (5)(a), (b).)

4#128/aa/hs?2
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NEIL GOLDSCAN
COVEANDR

Environmental Quality’Commission

o 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

DEQ-a6

MEMORANDUM

To: Environmental Quality Commission

From: Director

Subject} Agenda Item E, December 11, 1987, EQC Meeting

Request for Authorization to Conduct a Public Hearing on
Proposed Amendments to Rules of Practice and Procedure,

OAR Chapter 340, Division 11,

Problem Statement

The Rules of Practice and Procedure in OAR Chapter 340, Division
11, generally address the following topics:

- Public Informational Hearings

- Rulemaking

- Petition to Promulgate, Amend, or Repeal a Rule
“en Declaratory Rulings

f - Contested Cases

The present rules were initially adopted in March 1974.
Amendments were adopted in September 19274, June 1976, August 1976,
and June 1979, 1In 1987, the Commission has elected in two
instances to adopt the Attorney General's Model Rules for
Contested Cases in lieu of the existing EQC Rules of Practice and
Procedure.

The existing EQC Rules of Practice and Procedure need to be
reviewed and revised as appropriate based on the following actions
or concerns:

1. The 1987 Legislature amended the Administrative
Procedures Act with respect to fiscal impact statements
in rulemaking and representation by counsel in contested
case proceédings (Chapters 833 and 861, Oregon Laws
1987).

2. The Attorney General's "Uniform and Model Rules of
Procedure under the Administrative Procedures Act"
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EQC Agenda Item E
December 11, 1987
Page 2

adopted in March 1986 designated certain rules to be
"uniform® rules which cannot be varied by agency
decision. These include rules regarding petitions to
amend rules and petitions for declaratory rulings.
Agenciles with their own rules of procedure on petitions
to amend rules and on declaratory ruling processes were
advised to repeal those rules. To date, this has not
been done.

3. The EQC has adopted the Attorney General's Model Rules
for Contested Cases to be applicable in two specific
instances in part because the existing EQC contested
case rules do not adequately address issues regarding
petitions for party status and are somewhat less
flexible than the model rules.

4, The Assistant Attorney General representing the
Department has identified significant concerns
regarding the existing EQC contested case rules. The
rules define the Department to be a party in a contested
case proceeding before the Commission or it's Hearings
Officer. This establishes an artificial (or fictional)
distinction between the Commission and the Department
that is not contemplated by statute or the Attorney
General's Model Rules. This makes it extremely
difficult for the Attorney General's office to provide
the statutorily required representation of both the
Department and the Commission in contested case matters
without being in violation of professional ethical
standards.

Following is a discussion of the requirements for adoption of
procedural rules, background on the existing EQC Rules of Practice
and Procedure, comparison of the existing EQC rules and the
Attorney General's Uniform and Model Rules, discussion of
significant issues, and finally a proposal for modification of the
EQC Rules of Practice and Procedure to address current
requirements and concerns.

Recuirements for Procedural Rules

The Administrative Procedures Act (APA) establishes basic
requirements for agencies to follow when exercising delegated
legislative and adjudicative powers (commonly referred to as
"administrative" responsibilities). Rules of Procedure governing
these administrative actions are intended to inhibit governmental
arbitrariness, assure advance information to affected individuals,
protect individual interests, and assure timely action.
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EQC Agenda Item E
December 11, 1987
Page 3

The Attorney General is required by the APA to adopt "uniform
rules" of procedure related to agency declaratory rulings and to
rulemaking petitions filed by interested persons. The Attorney
General is further required to adopt "model rules" of procedure
with respect to rulemaking and contested cases.

Each agency is then required to adopt specific rules of procedure
as follows:

a. Agencies must use the Attorney General's Uniform Rules
for Declaratory Rulings and Petitions for Rulemaking.
Agency rules should not conflict with or appear to
preenpt the Attorney General's uniform rules.

b. Agencies must adopt by rule a specific process for
notice in rulemaking proceedings. The agency's rule
must assure a reasonable opportunity for interested
persons to be notified of the agency's intention to
adopt, amend, or repeal rules. Each agency nmust tailor
its notice rule to identify its own particular
constituencies. The Assistant Attorney General assigned
to an agency must approve the agency's rules pertaining
to notice requirements. All rulemaking procedures of
the APA must be followed when adopting the required
notice rule,

C. Agencies must adopt rules of procedure for use in
Rulemaking and in Contested Cases. Agencies are
strongly encouraged to adopt the Model Rules prepared by
the Attorney General. However, since the model rules
may not address specific requirements of individual-
agency enabling legislation, agencies may adopt
modifications of the model rules or may adopt
alternative rules of procedure for rulemaking and
contested cases. An agency may adopt all or part of the
model rules by reference without compliance with the
notice reguirements of the APA. Any amendment of the
model rules by an agency redquires compliance with all
rulemaking procedures.

Background on Existing EOC Rules of Practice and Procedure

B
A
.--"!
»[:_'{

i In March 1974 (Temporary) and May 1974 (Permanent), the EQC rules
¥ of Practice and Procedure were replaced with a totally new set of
rules. The agenda item before the EQC at that time does not
include any rationale for the specific provisions of the new
rules. No testimony was received regarding the proposed rules.
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EQC Agenda Item E
December 11, 1987
Page 4

Amendments were subsequently adopted in September 1974, June 1976,
August 1976, and June 1979. Amendments proposed in 1974 included
no explanation of the rationale for changes. 8Staff reports for
the 1976 and 1979 amendments include a discussion of the ratiocnale
for proposed changes.

In 1974 and 1976, there was significant testimony offered by
Environmental Organizations regarding proposed rule amendments.

In general, they sought to maintain and enhance access by citizens
through the informational hearings process and through the
rulemaking and declaratory ruling process. In 1279, the only
testimony offered was by the Attorney General's office.

Attachment A provides a more detailed background chronology of. the
current procedural rules.

Comparison of Existing EQC Rules and the Attorney General's

Uniform and Model Rules

Attachment B presents a side-by-side comparison of the existing
BEQC Rules of Practice and Procedure, and the Attorney General's
Uniform and Model Rules. Explanatory notes are included where
appropriate.

Following is a brief summary of the major similarities and
differences in the two sets of rules:

EQC Procedure Rules AG Uniform & Model Rules

Definitions
Rule 01-005 makes reference to

Rule 11-005 defines 12 terms. the statutory definitions in
Definitions for "license", ORS 183.310., sStatutorily
"order", "person", and "rule" defined terms include :
refer to statutory definitions "agency", "contested case",
in ORS 183.310. The definition "econonic effect®, "license",
for "party" refers to ORS "order", "party", "person",
183.310 but goes on to add the *rule”, and “small business",

department to the definition.
Pefinitions for "adoption®,
"agency notice", "Commission"®,
"Department®, "Director",
"£iling", and "“presiding
officer" are included.
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EQC Agenda Item E
December 11, 1987
Page 5

EQC Procedure Rules __AG Uniform & Model Rules

Public Tnformational Hearings

Rule 11-007 establishes

general procedures for

hearings that are neither a (No comparable provision)
rulemaking hearing nor a

contested case hearing.

Rulemaking

Rules 11-010, 11-025, 11-030, Rules 01-017, 01=-030, 01=-040,

and 11-035 address the _ _ 01-050, and 01-060 address the

following topics: following topics:

-=Notice of Rulemaking ~=Limitation of Economic

--Conduct of Rulemaking Hearing Effect on Small Businesses

-=Presiding Officer's Report =~Conduct of Hearing

==pction of the Commission - --Presiding Officer‘'s Report
: - ==Action of Agency

Although worded differently, ~-Notice of Agency Action;

the content of these rules is Certification to Secretary

not significantly different of State

from the comparable provisions '

of the AG Model Rules, EQC rules to not address two

of these topics: econonmic
effect on small business, and
certification to the Secretary
of State. The model rules do
not address "notice of
rulemaking" because each
agency is required to adopt
rules to address this issue..
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EQC Agenda Item E
December 11, 1987
Page 6

EQC Procedure Rules

Petition to Promuigate, Amend,
or Repeal Rule; Contents of
Petition, Filing of Petition

Rule 11-047 i=s generally
similar in content to the AG
Uniform Rule but is worded
differently. It requires the
Department toc mail a copy of
the petition to interested
persons named in the petition.
If further requires that an
order be entered and served
upon the petitioner if a
petition is denied.

A provision is included to
default to the AG Model Rules
if a conflict occurs.

Temporary Rulemaking

Rule 11~-052 refers to
procedures established in
statute [ORS 183.335(5) and
183.355(2)].

Periodic Rule Review

(No provision addressing this
topic)

AG Uniform & Model Rules

Rule 01=070 establishes the
requirements for content of a
petition. It provides that
the agency may provide a copy

. of the petition to all persons

named in the petition. It
ragquires that action be taken
on a petition within 30 days
of receipt. This 30 day time
limit is established in
statute (ORS 183.390).

_Rule 01-080 establishes

requirements for notice
relative to adoption of a
temporary rule when no notice
was given prior to adoption.

Rule 01-085 defines minimum
process for the general rule
review recquired by statute to
be undertaken every three
years.
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EQC Agenda Item E
December 11, 1987
Page 7

EQC Procedure Rules

Declaratory Rulings

Rule 11-062 establishes process
for acting upon petitions for
declaratory rulings. The
process is generally consistent

with the AG Uniform Rules, but
© is worded differently and
contains a tighter time table.
The time schedule established
in the rule allows:

--30 days to decide whether or
not to issue a ruling.

--60 days to issue a decision
following completion of the
proceeding (hearing and
briefs).

A provision states that the AG
Model Rules will prevail in the
event of a conflict with EQC
rules. .

CONTESTED_CASES -
Rotice

Rule 11-097 establishes a
process for service of written
notice or a final order upon a
party.

Rule 11-100 establishes
additional requirements for
content of a notice.

AG Uniform & Model Rules

Coverage of this topic is
divided into 6 logical rules:
02-001, 02-020, 02-030, 02-
040, 02-050, and 02=-060. Rule
establishes time limits for
acting on a petition:

~-50 days to decide whether or
not to issue a ruling;

=-=60 days to lssue a decision
following completion of the
proceeding (hearing and
briefs).

Rule 03=001 refers to statute
(ORS 183.415(2)) for notice
requirements.

Rule 03-002 defines rights of
parties in contested cases.
These rights must, in part, be

- communicated in a notice.
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EQC Agenda lItem E
December 11, 1987
Page 8

EQC_Procedure Rules ~ AG Uniform & Model Rules

Answer Required

Rule 11-107 generally requires
" . a party served with a notice of {No similar provision)

the opportunity to request a

contested case hearing to file

an answer and hearing request

within 20 days. The rule ’

further describes the reguired

content of the answer, and the

result of failure to filae.

Request by Person to

Participate as a Party or
Limited Part

Rule 03-005 establishes a
(No provision covering this procedure and standards for
topic) acting upon petitions for
: party status.

Request by Agencv to
Participate as a Party oxr an
Interested Agency :

S (No provision coverihg this Rule 03-007 establishes a
S topic) procedure for acting upon an
' ' agency request.

Immediate Suspension or Refusal
to Renew a License

i - : Rule 03-010 establishes

- (This topic is covered in Rule procedures for immediate
11-100 on notice of suspension or refusal to renew
opportunity for a hearing.) a license, including notice

and oppertunity for hearing.

Subpoenas and Depositions

Rule 11-116 establishes
procedures and responsibilities (No similar provision)
for subpoenas and witness fees.

B GNP S EEE T D S S SR
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EQC Agenda Item E
December 11, 1987
Page 9

: EQC Procedure Rules

Conduct of Hearing

Rules 11i-120 and 11-121
establish procedures for
conduct of a contested case
hearing. These procedures are
generally more detailed and
less flexible than the

procedures established in the

" AG Model Rules.

identia Rules
Rule 11-125 establishes

procedures for determining the
admissibility of evidence.

Ex Parte Communications

(No provision covering this
topic)

AG Uniform & Model Rules

Rule 03-040 establishes
procedures for conduct of a
contested case hearing.

Rule 03-050 establishes
procedures for determining the
admissibility of evidence.

This rule goes further than
the EQC rule %to clarify
procedures for submitting
affidavits, certificates, or
other documents as evidence
and requesting opportunity to
cross-examine the preparers or
custodians of such evidence,

Rule 03-055 defines ex parte
communication and establishes
procedures for disclosure,
response, and inclusion in the
record of the contested case.

Attachmeﬁt D'
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EQC Procedure Rules

Propeosed Orders in Contested
Cases, Filing of Exceptions,

Arqument, and Adoption of Order

(Ne provision covering this
topic; EQC rules have the
Hearings Officer enter a
final order appealable to the
Commission)

Hearing Officer's Final Order;
Appeal to the Commission

Rule 11-132 establishes a
process for the Hearing Officer
to enter a Final Order, and
serve coplies upon the parties.
The Hearing Officer's Final
Ordexr is stayed if the Final
Qrder is appealed to the EQC
within 30 days.

The rule further sets forth a
very detailed procedure for the
appeal to the EQC.

Presiding Officexr's Proposed
Order in Hearing Before the
Department

Rule 11~134 establishes a
process for a contested case
hearing when conducted before
the Department rather than the
Commission.

AG Uniform & Model Rules

Rule 03=060 establishes the
process to follow when a
majority of the decision
makers are not present at the
contested case hearing. A
proposed order is prepared by
the Hearings Officer and
served upon the parties,
parties may file exceptions,
and an opportunity is provided
for argument to the decision
makers before a final order is
entered,

(No similar provisions)

(No similar provisien)
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EOC Procedure Rules

Final Orders

Rule 11-135 describes the
content of a final orxder as
well as the requirement to
serve the final order upon all
parties.

Default Orders

(No provision covering this
topic)

Reconsideration and Rehearing

(No provision covering this
topic)

Reguest for Sta

(No provision covering this
topic)

Power of the Director

Rule 11-136 authorizes the
Director to execute written
orders on behalf of the EQC.

Miscellaneous Provisions
Rule 11-140 provides for

implementation of rule
amendments adopted in 1976,

AG Uniform & Model Rules

Rule 03-070 describes the
content of a final order. It
differs from the EQC rule by
requiring the order to include
a citation of the statutes
under which the order may be
appealed.

Rule 03-075 establishes
procedures for entering a
default order.

Rule 03~-080 establishes
procedures for filing and
acting upon petitions for
reconsideration and rehearing
of a final order.

Rules 03=-090, 30=-091, 03-092,
and 03-093 establish
procedures for filing and
acting upon a request for stay
of a final order.

(No similar Provision)

(No similar provision)

Attachment D
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EQC Procedure _Rules AG Uniform & Model Rules

. Rule 04-010 provides that any
(No similar provision) person may be expelled from an
: agency proceeding for
disruptive conduct.

Rules 11-141 and 11-142 enact

the AG Model Rules in lieu of (No similar provision)
the EQC rules for specifically

named contested case

proceedings.

Discussion of Significant Issues

A number of issues are raised by the preceding discussion on
background on the existing EQC rules and the comparison with the
AG Model Rules. These issues are identified and discussed in the
following sections.

- STYLE

The Department has historically drafted rules so that the
statutory requirements are repeated and interpreted within the
rule. This style has the benefit of giving the reader a complete
picture of the requirements in a single document. The
disadvantage of this style is that rules are longer, and there is
a risk of misinterpretation when the statutory requirements are
summarized or paraphrased.

The Attorney General's Uniform and Model Rules were drafted using
a style which avoids repeating the statute in the rules. This
requires the reader to simultaneously read the Administrative
Procedures Act and the rules in order to fully understand the
requirements.

As rules are modified, a conscious decision should be made on the
style to be pursued. The Department has reprinted and
distributed the rules as published by the Secretary of State. If
it were concluded that rules should reference appropriate
statutes rather than restating those statutes, it would be
possible to print the rules in a format that reproduces the
quoted statute as a note or footnote so that a complete picture of
the requirements can be obtained from the distributed rule copy. -

It is desirable to minimize the length of the rules and the
potential for incorrect paraphrasing of statute into the rules.
However, it is also important to take steps to assure that the

Attachment D Page D-12 April 4, 1988
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public understands the rules. Therefore, it is suggested that
statutory requirements be referenced rather than quoted or
paraphrased except in special situations. It is further
suggested that the Department print it's rules with key statutory
references attached as footnotes where appropriate.

PETITIONS FOR RULEMAKING AND DECLARATORY RULINGS.

Existing EQC rules on petitions for rulemaking and petitions for
declaratory rulings differ from the Attorney General's Uniform
Rules of Procedure. The EQC rules are generally similar in '
content to the AG Uniform Rules, but are slightly more stringent
in the timetable for response on a declaratory ruling petition,
and somewhat less flexible in the process for rulemaking
petitions.

The Attorney General advises that individual agency rules on
these topics are not allowed by law and should be repealed to
avoid confusion.

The Department recommended repealing these sections in favor of
the AG Model Rules in 1976, Environmental organizations objected
because the AG Model Rules were not actually adopted as rules and
thus were not enforceable unless specifically codified into the
agency rules. At that time, the issue was resolved by adding the
provision to state that the AG Model Rules would prevail upon a
party's request if a conflict occurred.

At present, the AG Uniform Rules are clearly adopted as rule and
are enforceable for all agencies. Therefore, the apparent reason
for continuation of separate EQC rules on these topics appears to
no longer exist.

It appears appropriate to repeal the existing EQC rules on these
topics and clarify the intent to use the Attorney General's
prescribed Uniform Rules of Procedure,

PROCEDURAIL RULES FOR RULEMAKING AND CONTESTED CASES -- AG MODEL
RULES OR SPECIAL EQC RULES

In a very general sense, many of the procedures in the AG Model
Rules and the existing EQC rules are similar. The most
significant differences are:

** The AG Model Rules for rulemaking contain sections on
"Economic Impact on Small Businesses", "Filing with the
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Secretary of State”, and "Periodic Rule Review" for which
there is not counter part in existing EQC rules.

#% The EQC contested case rules contain sections on "Answer
Required", "Subpoenas®, "Hearing Officer's Final Order", and
"Powers of the Director" for which there is no counter part
in the AG Model Rules. ]

- - #* The AG Model Rules for contested cases contain sections on
i "Party Status", "Ex Parte Communications", "Presiding

Sy : : Officer's Proposed Order", "Default Order", "Reconsideration
i ' or Rehearing® and "Request for Stay" for which there is no

: counter part in the EQC rules,

The primary issue is whether the EQC should follow the AG Model
Rules where such rules exist, or whether distinctly separate
rules should be maintained.

Use of the AG Model Rules to the maximum extent practicable seems
desirable to minimize confusion and potential litigation that
could grow out of different rules. Use of the AG Model Rules
would alsoc assure that topics not covered in current EQC rules
would be addressed (party status, ex parte communications,
default orders, reconsideration and rehearing, request for stay).
It is recognized that it may be appropriate or necessary to
supplement the rules is special cases to address issues unique to
DEQ. )

CONTESTED CASE PROCEDURAL ISSUES

General Procedures not Covered in AG Mcdel Rules

Existing EQC rules have provisions under the following headings
that do not have a counterpart in the AG Model Rules:

Service of Written Notice

Answer Required: Consequences of Failure to Answer
Subpoenas

Power of the Director

These section do not appear to conflict with the AG Model Rules
but instead clarify issues not otherwise addressed. The "Answer
Required" rule is intended to speed the contested case process
and reduce the cost to the Department by narrowing the scope of
the contested case hearing to issues specifically raised in the
hearing notice and the answer by the person reguesting the
contested case hearing. It is proposed to amend the rule,
however, to clarify that the presiding officer may expand the
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scope of a contested case hearing beyond issues raised in the
notice and answer if such issues are raised in a subsequent
petition for party status and deemed appropriate issues to be
addressed in the proceeding.

It seems reasonable to continue these sections with clarifying
amendnents.

Contested Cases before the Department

The EQC rules were amended in 1974 to distinguish between
contested cases before the Department and the Commission. In
practice, contested cases arise when actions of the Director are
appealed to the Commission. EQC rules governing civil
penalties, permit denial, 401 certification denial, etc. provide
for this process,

The AG Model Rules use the term "agency". A contested case
arises from the actions of an agency and the contested case is
baefore the agency. ORS 183.310 provides that "Agency" means any
state board, commission, department, or division thereof, or
officer authorized by law to make rules or issue orders, except
those in the legislative or judicial branch. Thus, the “agency"
in the model rules could be either the Commission or the
Department, depending on context and other statutory authorities
and requirenents.

If the AG Model Rules are adopted, there does not appear to be a
need to distinguish in the rules between contested cases before
the Commission and the Department.

f; . Final Order in Contested Cases

If the EQC were using the AG Model Rules for contested cases, and
. they were not hearing the contested case themselves, they would
B designate a presiding officer {(hearing officer) to conduct the
hearing, prepare findings and a proposed order (decision) and
serve 1t upon the parties., The parties would then have an
opportunity to file exceptions to the proposed order. The
Commission then has an opportunity to review the proposed order,
the exceptions, and hear arguments before it makes a final
decision which is included in a final order.

By rule amendment adopted in 1979, existing EQC rules establish a
process whereby the Hearing Officer enters a final order. This
final order can be appealed tc the Commission by one of the

Attachment D Page D-15 April 4, 1988



EQC Agenda Item E
Decenmber 11, 1587
Page 16

parties. The Commission is not involved in the decision unless
the Hearing Officer's final order is appealed. This is a
significant delegation of authority from the Commission to the
Hearing Officer. Under this process, and the definition of
"party"$ adopted in 1974, the Department is considered to be a
‘M"party" and may appeal the Hearing Officer's final order to the
Commission.

Legal Counsel has expressed concern regarding the existing
definition of “party" because there is not a fundamental
‘distinction in statute between the Department and the Commission
that would allow the Department to be a "party" in a proceeding
before the Commizsion. Counsel argues that in a ¢ontested case
proceeding, the Department functions in a manner similar to the
parties in the case, but is distinguished from them by being part:
of the decision making "agency". Counsel suggests the current
definition of "party" be deleted in favor of the definition in
the Administrative Procedures Act.

The process for entering a final order was in large part a result
of experience with contested cases growing out of civil penalty
assessments. The procedure removed a significant number of cases
from the Commission agenda because the Hearing Officer's decision
was accepted.

It is noteworthy that the procedure for the Hearing Officer
entering a final order has not been followed in a number of
contested cases that do not invelve civil penalty assessments.

In these cases, the EQC has either adopted the AG Model Rules on
a case by case basis, or alternative procedures have been
established by agreement with the party requesting the contested
case hearing. '

It seems appropriate and in the public interest for the
Commission to make the final determinations and enter the final
order in cases where significant program or policy lssues are
involved. This is often the case in contested cases growing out
! of denial of permits or approvals.

It also seems appropriate to continue the current process for
contested cases growing out of civil penalty assessments. The
Commission has previously given informal guidance to the Hearing
Officer regarding mitigation of penalties. It may be appropriate
to add a section to the rule to reflect Commission guidance on the
i © limits of the authority of the Hearing Officer. Potential rule
i language to accomplish this is included in Attachment € on pages
C=-18 (bottom) and C-1% (top).
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CHANGES NECESSITATED BY 1987 LEGISLATION

Legislation enacted in 1987 specifically provides that a person
may be represented in a contested case before the Commission or
Department by an attorney or an authorized representative.
Specific limitations are included in the statute. However, the
EQC must first adopt a rule allowing a person to appear by an
authorized representative. Provisions regarding fiscal impact
statements in rulemaking were also modified.

The department has not identified any changes to existing rules
that need to be made to comply with these new statutory
requirements regarding fiscal impact statements. Addition of a
rule to authorize a person to appear in a contested case hearing
by an authorized representative is proposed.

CHANGES IN THE ATTORNEY GENERAL'S UNIFORM AND MODEL RULES

The Attorney General is currently in the process of updating the
Uniform and Model Rules to reflect 1987 legislation. Rule
amendments may be adopted within the next 60 to 90 days. If the
Commission elects to adopt the Model Rules, a further proceeding
would be necessary to adopt later updates of the model rules.
However, pursuant to ORS 183.341, adoption of the model rules by
reference may be accomplished without complying with the notice
and hearing procedures required by ORS 183,335,

Alternatives and Evaluation

Based on the preceding discussion, it is apparent that some
revision of the existing EQC Rules of Practice and Procedure is
necessary to be consistent with statutory requirements of the
Administrative Procedures Act.

There appear to be two basic alternatives as follows:

1. . Adopt the Attorney General's Uniform and Model Rules of
Procedure and supplement those rules as required by law or as
necessary and desirable to meet unique agency concerns.

2. Adopt the Attorney General's Uniform Rules of Procedure with
respect to Petitions for Rulemaking and Declaratory Rulings,
and continue to maintain separate EQC procedural rules for
rulemaking and contested cases, with amendments as may be
necessary.
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For reasons cited in the preceding discussion, the Department
believes there are advantages to the first alternative.

Attachment C contains proposed amendments to the existing EQC
rules to adopt the Attorney General's Uniform and Model Rules,
repeal the appropriate sections of existing EQC rules, and make
conforming amendments to the existing rules that are retained. If
amendments are made to the Model Rules prior to final action by
the EQC on rule amendments, the Department would recommend that
the latest version of the Model Rules be adopted.

Summation

1.

Existing EQC Rules of Practice and Procedure contain
provisions that the Attorney General advises should be
repealed because agencies are required teo follow the
Attorney General's Uniform Rules of Procedure rather than
adopt their own rules.

The EQC has recently substituted the AG Model rules for
contested cases in two specific cases because the existing
EQC rules lack provisions dealing with party status and are
less flexible than the Model Rules,

The Department has prepared a comparison of the existing EQC
rules and the Attorney General's Uniform and Model Rules to
highlight the differences between these rules.

The Department believes that the public interest will be
best served by amending the existing EQC Rules of Practice
and Procedure to incorporate the Attorney General's Uniform
and Model Rules, repeal appropriate existing EQC rule
provisions, and making conforming amendment to the existing
rules that are maintained.

Directorts Recommendation

Based on the Summation, the Director recommends that the
Commission authorize a hearing on proposed amendments to the Rules
of Practice and Procedure, OAR Chapter 340, Division 11, as set
forth in Attachment C.

Fred Hansen

%
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Attachments:

Attachment A Rule Adoption Events Chronolegy (Omitted
Attachment B Rule Comparison (side by side) fﬂmitted;
Attachment C Proposed Amendments

Attachment D Rulemaking Statements Omitted
Attachment E Draft Public Notice Eﬂmittedg

Harold Sawyer:h
229=5776
" November 23, 1987
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Attachment C

PROPOSED AMENDMENTS

Oregon Administrative Rules
Chapter 340, Division 11

RULES OF PRACTICE AND PROCEDURE

Definitions

340-11-005 The words and phrases used in this Division have the
same meaning given them in ORS 183.310. Additional terms are
defined ag follows unlegs context requires otherwise: fBmiess
ebherpias wpecnsbred ~py-contertr oo -weed ~rr-thite-Bivisieon =}

(1)

(2)

(3}
(4)
(5)

(6)

E€P
¢or
¢o7

¢xop

"Adoption" means the carrying of a motion by the Commission
with regard to the subject matter or issues of an intended
agency -action.

"Agency Notice" means publication in OAR and mailing to those
on the list as required by ORS 183.335(6).

"Commission" means the Environmental Quality Commission.
"Department” means the Department of Environmental Quality.

“Director" means the Director of the Department or any of his
authorized delegates.

"Flllng" means receipt in the office of the Director. Such
flllng is adeguate where filing is requlred of any docunent
with regard to any matter before the Commission, Department
or Director, except a claim of personal liability.

L ieensel -Ras —the -sane -peaning -as—given -+ —-GRG-+83 316+
Lopdent -ay -the -sane -Rearning -as -given -ikn-0RG-:53 310+
UPapbpl-has -the -sane -neaning ~28 ~given -in~-0RS ~+83 316 ~and
Fretudes -the-Depaxritnent -in -zt -contested -eaze ~eaprings-befora
the-Commission-opr -Beparinent —op-any -of-thebr-nresiding
effitcerss

LPergont-kas-the-sane -ReaRing -z -grver -t —ORS «383 316~

€23 (7) “"Presiding Officer"_or "Hearing Officer?” means the

Commission, its Chairman, the Director, or any individual

designated by the Commission or the Director to preside in
any contested case, public, or other hearing. Any employee
of the Department who actually presided in any such hearing
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iz presumptively designated by the Commission or Director,
such presumptive designation toc be overcome only by a
written statement to the contrary bearing the signature of
the Commission Chairman or the Director.

f €22 -tRualet -hag-the ~sane -meaning ~28 -giver - A -ORS 283320+

Public Informational Hearings
340-11=007

(1) Whenever there is required or permitted a hearing which is
neither a contested case hearing nor a rule making hearing as
defined in ORS Chapter 183, the Presiding Officer shall
follow any applicable procedural law, including case law and
rules, and take appropriate procedural steps to accomplish
the purpose of the hearing. Interested persons may, on
their own motion or that of the Presiding Officer, submit
written briefs or oral argument to assist the Presiding
Officer in Feis} resolution of the procedural matters set
forth herein.

(2) Prior to the submission of testimony by members of the
general public, the Presiding Officer shall present and offer
for the record a summary of the guestions the resolution of
which, in the Director's preliminary opinion, will determine
the matter at issue. fHeiThe Presiding Officer shall also
present so many of the facts relevant to the resclution of
these questions as fhe-then-possessesd_are available and
which can practicably be presented in that forum.

(3) Following the public information hearing, or within a _
reasonable time after receipt of the report of the Presiding
Officer, the Director or Commission shall take action upon
the matter. Prior to oxr at the time of such action, the
Commission or Director shall address separately each
substantial distinct issue raised in the hearings record.
This shall be in writing if taken by the Director or shall be

3 noted in the minutes if taken by the Commission in a public

i forum,

Rulemaking
Wotice of Rulemaking
340-11-010

(1) Notice of intention to adept, amend, or repeal any rule(s)
shall be in compliance with applicable state and federal laws
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and rules, including ORS Chapter 183 and sections (2) and (3)
of this rule.

(2} In addition to the news media on the list established
pursuant to ORS 183.335(6), a copy of the notice shall be
furnished to such news media as the Director may deem
appropriate.

{3} In addition to meeting the requirements of ORS 183.335(1),
. the notice shall contain the following:

(a) Where practicable and appropriate, a copy of the rule
proposed to be adopted;

{b) Where the proposed rule is not set forth verbatim in the
notice, a statement of the time, place, and manner in
which a copy of the proposed rule may be obtained and a
description of the subject and ilssues involved in
sufficient detail to inform a person that his interest
may be affected;

(c) Whether the Presiding Officer will be a hearing officer
or a member of the Commission;

{d) The manner in which persons not planning to attend the

hearing may offer for the record written testimony on
the proposed rule.

Rulemaking Process
340-11=024

i
o
4 The rulemaking process shall be governed by the Attorney General's
» Model Rules, OAR 137-01-017 through 137-01-060. As used in those
. rules, the terms "agency", "governing body", and "decision maker"
s ] generally should be interpreted to mean “Commission®. The term
s Yagency” may also be interpreted to be the “Department" where
context requires.

Feenduet—of-Rutemaking-Bearing

F40=22-025

€y The-hearing-shall-be-conducted-pefore-the-Comminsiton;—with
the -Chairnan-as-Presiding -0ffitcerr-or-kefore-any-nmenber-of
theCommissien-or-other ~-Presiding -0fficers

2y  At-the-commencemrent-of-the-hearingr-any-perseor-wishing-to-be

‘reapd-shall-advise ~-phe-Presiding -0ffitecer-of-hia-name-and
zddpess-and~abiitiabion~on-a-provided -form-for-tiating
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whapessos -—and -suek -other-infornation -as —the -Presidiny
efficer-nay —deen-appropriate - --hdditeional -persons ~nay -be
kBeard-at-the ~diseretion-of~the-Presiding -0fiicers

ke -the-opeping -of «bhe -krearing ~the -Presiding -@fficer—shall
staker-op-have-gtatedr-the -purpose-of -he-hezxpings

Fhe-Presiding-0ffiecer-shatl ~thereupon —describe ~the -mannel -in
whkich-persons-may-present-theip-piews-at-the-hearings

The-Pregiding -@ficenr-ghallt order-the -presentations -in-such
manper -a% -ke—deerns -appropriabe -teo-the -purpose—of -the -hearings

Fhe -Presiding -0ffieer -and-any -nenber —of ~the ~-Somn tas ton-shatd
kave-the-right -to-guestion-or-erarine-any -witness -making -a
statenent-ab-the -krearing r--Fhe -Presiding-gfficer-nayr-ab-is
digeretionpr~perntr-othepr -persons ~bo —exanine witressess

There-shati-be-no-rebubbtal -or-zdditional -astatements—givern-by
Ry -wiriness ~except - -reguested by ~the -Presiding —ffeer—
Beowever--when-saeh-additbional-gbaterent ~ta—givern,-the
Presiding-0ffieer-Ray-ablow-an-eguat-epporkunity-for~repby-by
those-whogse —staberento -wepre -srebubbeds

e -kearing-may -be-corbirued -vith-recesses -as-determired -by
the-Presiding -0ffiwap-yreilwakk-tizted -witnesasss -present-and
wishing -te-make-a-sbabterent -kave ~had-an-opportunity-to-de-se~

The -Presiding -0fficer —-ahatl - ~vhere-practicabie-and
apprepriate;r-peseive-akl-physieak -and -doeunentary-exh o i-ta
Presented-by-witresses-—-Brress -obtherwise ~regquired-by-aw-or
reter-the -exkhibibes -shalklk-Poe-preserved by -bhe-Peparbtrent-for-a
peried-of-one -year;-err-ak-the-digseretion-eof-the-Comnitasion
or-~Presiding ~-fEteer r~returped ~to ~the ~-persons ~who -subnitted
Ehems

Bhre-Presiding Cfitecer-may ;&b -any-tine ~duritng-the-hearings
inpose-rezsenable-tire~kintts-fop-oral-preserntation-and -may
exclude-or-lirit-eunelabive ~repetitiouns - —or-inmateriad
nEZbber---Persens -with-z-corcerndisbinct-from-those-of
eibtrens ~in-generak;-and-those-speaking ~for ~groups,
asgeciations;r-or-governnenbak-entitiens —-pay-pe-acceorded
preferentizl-tine ~rintbtabtionsy -8 -nay-~pe -extended —akao-bto-any
witness-whep-ip-the ~jedgment ~of ~ehe -Presiding -0fficerr-kaa
seeh-expertiser-experience r-or-other -rekabionship-to-the
sabject-natter-of-the -hearing -as -to-render -k is-teastinony-of
speeitalk-intereat-to-the-agerncyr

k-rerpatin-oral--wpibtenr-or-necharieatr-recerd ~ghaltl-be-made
of-ztk-the Rezring-precesdinger-or,~in-the-aleernpativer-a
reeerd-in-the-forn-of-Ringtes - --guestion-and-znaswer-periods
er-othker-infeornalibtes -pefore~or-afhep-the -hearing-may-be

Attachment C Page C-4

Attachment D Page D-24 April 4, 1988



exeluded -Erom -the —record »~~Bhe -recepd~ghakl -be -preserved -for
ehree-years; -untess-obthervise «peguired-by-taw ~om-raler

Presiding-0fficeris-Report
F4e—FE~820

3y Weere-the-hearing-haz-been-econducted-before-other-than-the

: el -Commigaion - ~the ~-Presiding -CfEieer r~within-a-reasenable
time-aftepr -the-Rearing -~shatk-provide-the-Compissieon-with-a
weitken -sunnary ~of ~abatenents ~given-and -—exkhibite -receiveds
and -a-reperk-oi-pig-shservabiong—of-physiealk-enperinenity-
denenstrations,y-opr-exhibits »--Bhe-Pregsiding -0ffteer-nay-akso
make ~recommendations ko -the -Sonmission-based-upon-the
evr&enee-presente&-—b&t—bhe-EGRmissien-rs-netwbeuﬁd-byws&eh
recomnendatiomes

R 2y At-anp-tine-subseguent-to-the-kearingr-the-Commiasion-nay
i review-the ~entire ~recopd-of-the-hearing -and -nake -a-gdeciaton
based-apen-the -pecord r--fherexfrer - -the -Presiding -0 fteay
shalti-pe-relieved-of-hizs—duty-bte-preovide-z-peport-thereconr

Bebtion-of-the-Cepmisnion

246—11-035 - -Poklowing ~the -rulenak ing -heapring by ~che-Comniszionr-ow
aiter-receipt-eof-the -pepeort-of-the -Presidting -0ffieerr~bhe
Commigsion-nay-adept ;- -anend - —op-repeai~releswithin-the -scope-of
the~pobiee -—of-tntended -action -3

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

340=11-046

The filing of petitions for rulemaking and action thereon by the
Commission shall be in accordance with the Attornev General's
tUniform Rule of Procedure set forth in OAR 137-01-070. As used in

that rule, the term "agency" generally refers to the Commission’
but may refer to the Department if context requires.

FI4E—Tr—G4F

€%y Any-Perserp-may-pebition-the-Commissien-regquesting-the
adeprion-fpromigationkr-anendrent p-or ~repeat ~of ~a—pitker--—Fhe
petitieon-shaltlk-be-in-wpitingr-sigred-by~or-on-pehatf-of ~the
petittoner;y~and-shall-contain-a-detatlted-asbatement-ofr
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t2F

€

ter

tar Bhe-rrle-petibiomed-requests-the-Commission-to
premalgater-anendr-op-repeal - --Where -anendment -of~the
existing ~rete -t -sought r~the -rule~shalkl-be-gepr-Lopth-in
the-petition~in-full-~with-ratter-prepesed-te-be—deleted
thepefren-encloged -in -brackebs-and-propesed-additiens
theprete ~ghrown by -erderkining -or-pold-taces

oy Brbeimate-fasks-in-suffierernt-detaik-bto-show-bhe-reasens
for-adeptiony-anendnent pwoprepeat-of ~bthe-rutes

kkb—prepe&ét&a&&—&f—}&w-%e-be—a&ser&e&—br-petibienerf

LK)

Suffieient ~facts -to —shew-how-petieioner -witlt -be
zifected -by-adopbien-arendment r-or -repeal-of -bho-rules

ey TFhe-ramne-apd-address-of-pebibtiorer-and-ef-anecther
persens-krown-pby-pebitioner-te-have-spectal-interest-in
the-rare ~goughhk~po-be —adepted r-arnended r—op -repeateds

Bhe-petition;r-either-in-typewpitbtenr—opr-printed-forn--shall-ke
deened-fited-when-received ~ix-correst -forn-by -the -Papartment -
Bre~Cormiozion-pay-require —anendrents -ko -pebikions -ender-this
section-buk-skalkl-net-refuse-any-reasonakblry-ehderstandable
pebition-for-taok-of~form:

Bpon-receipt-of-the-petitions

tzy The-Pepartmernt-shall-mail-z-true-copy-of-the-pebibieon
togethepr-with-a-copp-ef-the-applicable-rutes -of-practice
ro-aki-itnteresbed -persons -naned -tn-the-petition---Such
pebition-skalki-be-Geened ~served-on-the—dabe~of-naibling
o -the-last-krevp-address -of-the-person-being-serveds

by TFhe-Bepartremt-shatrl-advize-the-petititorner-thab-he-has
£ifheen={(+5r~daya-in-which-to-submib-wpitbten-viewss

ey Fhe-PBepartnent-may-schedule-oral-presentation-of
petibions -if-the-petitioner -Rakes -z -reguest-therefore
and~bhe-Conmiosion ~desirey~to-heapr-the -peeitionesn
eraklkys :

&y Ehe-Commission-shakrky-within-3e-days~azfitep-bhedate-—of
gubmnission~of-the-prepeply-draited-petitionyr-etthrer-deny
the-petitior-op~-inibiabe~pete-paking -proceedings ~in
accoprdance—witk-applicablre-procedures-for-Commiasion
relremakings

En-bhe-oage—of-z-denial-of -z -pebibtion~to-adoph - -anend -—ow
repeal-a-ruler-the ~Conniasion-shalkl -rossve -an-oprder-setbing
forth -ty -reasons«in-detail-forn-derying -the-petition--~Fhe
ordep-shakk-be-naited-to-the-petitioner-and-ail-ether-persons
wpon-whon-x-cepy—of-the-pet b ton-was ~serveds
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5y Where-presedures-set-forkh-itpr-this-sectiton-are-found-to
eonftiet-with-those-presepribed -by-the ~Attorney-Gernerakr—the
ratrbepr~shalt-~govern -epon-retion-of-any-party-other-than-the
Sommisston-or-Bepartment-3

Temporary Rules
340~11-052
The Commission may adopt temporary rules and file the same, along

- with suppertive findings, pursuant to ORS 183.335(5) and
183.355(2)_and the Attorney General's Model Rule OAR 137-01-088.

Pericdic Rule Review

340-11-053

Periodic review of agency rules shall be accomplished once every 3

vears in accordance with ORS 183.545 and the Attorney General's
Model Rule OAR 137-01-085.

Declaratory Rulings: Institution of Proceedings, Consideration of
Petition and Disposition of Petition

340-11-0631

The declaratory ruling process shall be governed by the Attorney
Generalis Uniform Rules of Procedure, OAR 137-02-010 through 137-—
02~060. As used in those rules, the terms "agency?, "governing
body", and "decision maker! generally should be interpreted to-

mean "Commission®™. The term "agency™ may also be interpreted to

be the "Department" where context requires.
E340=2E=062

£+ Pursuwant-to-the-previsieons-eE-GRS-183 (6 -and ~the-mules
preaseribed-thereunder by -the--AbtborreyGeneral;-and -wpeon-the
petition-of-any-persornyr-the-Conminaton-mayyr—tr-es
Gisepretion;r-tasve ~a—declkaratery -rating-with-respect-to-the
appricability-to-any-person;-propertyr-op-shate-of-facts-or
zry-rulte-or-shatute —enforceaple-by-the-Pepartment-oy
Cemmisaieont -

¢2y Ehe-petitien-to-instibtute-preceecdings-for-g-deckaratonry
rating-shatl-contains:

tay h-detailed-statenent-of-the-fachts-upon-whick-petitioner
regquests-the-Comm o ion -t -toove -y ~deelarabory -purings
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¢y  The-rale-op~zbhabube-for-which-pebtibionsr-seclks
dealkaratery-ralingy

tey Suffieient-fzebs-bo-show-how-pebibioner—will-be
zffected -by-the -reguested deekaratery-ruolings

&y Abl-prepeostbiernw-of-taw-op-sontentions-te-pe-aaserted-by
the-patitionpers

ey Thé-q&es&%en-pre&ente&wfer«&eeisieﬁ—bywthemewmmissiené
€8y The-specific-retriefi-requesteds

o The—name—an&ma&&resawefﬂ&yﬁitiener—&né—ef?anywe&her
perssk-tnown-by ~the-pebibtioper ~pe-have-special -interest
p-bhe-preguecsted -declapratery -pulkings

£y Ehe-pebition-shall-be-btypewribtten-op-printed-and-tn-the-Sorn

: previded-in~-Appendiy~k-to-thitg~pute ~340—2r~062 ---Fhe .
Conmios ron-pay -regeire -anendrenis ~bo ~pebibicns cunder -thia
reie-ub-shall-pob-pefuse -zRy-reasoerdibly-vpderstandable
petition-fopr-tack-of-forms

¢4y EBee-pebitiop-shall-be-deemed-filed-when-received-by-the
Bepazperents

¢5r The-Bepaprtment-shabklr-witkin-thipty-£30F-gayps -afeer -bhe
petition~ig-filed -nobify-the-petitioner-cf-the-Conmissionls
s deatzion-not-to~itsswe-a-raling-or-the-Bepartrent-shalls
N within-the-sane-thirep-daye r-serve-akk-specitslly~interested
4 perschs~kr-the~petbiton by -mnokde

?ﬁ tay A-copyp-of-the-petivien-tegether-with-z-copy-of-the
i commiasionls-rules-of -prastice r-and

¢y A-mobice-of-the-hRearing-ab-which-the-pebibion-witik-ba
o eonsidereds-~Eris-potice-shallk-have-the-contents-set
B forth-in-section~{¢6r-cf-thtas-ruler

t6r The-rebice-of-Rearing-at-whiech~sine~the-pebibion-wili-~be
considered-ghalt-set-forthe

tzy R-copy-cf-the-pebibtion-recuesting-the-deckapratomy
erukines

¢ Ehe-tine-and-place-ef-heaminegs
ter A-stabement-thab-the-Commizstron-willk-conduet-the

kearing-op-a-destgnation-of -the -Presiding ~0fficer-who
wilkk-presige~at-and-conduet -the -oaring:
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£+ EBhe-kearing-shakl-be-condueted-pby-and-shatl-kbe-under-the
conbrel-sf-the -Presiding -0ffieer - -Pre-Presiding -0ffteer -may
be-the ~hatrran-of-the ~Conmissien -y -Conniastenerr~tha
Pirector-or-any-other-persen-desiynated-by-bhe-Commission-or
ez Chairmans

€&y Ab-the-heaprinrg,y-petibieonep-and-any-other-party-shakl-kave-the
right ~bo-present-erak-argunent - --Ehe-Presiding -0fficer may
impose-rezsenable-tine-kimite-on-the-time-allowed-for-orat
arcumrent---Petitioner -and-other-parties-nayp-fite-witir-the
ageney ~bpiefa-in-support-of~theipr-respective-pesitions ---The
Presiding-0ffitecer-shaltr-£ix~the -bine-and-order-of-filing
briefa:

¢2y En-these-itrstanees-wherce-the-heaping-was-conducted-before
seneone-cther-than-the —Commiesieon, -the -Presiding Officer
shall-prepapre -an-opirion-in-form-and -in-content -as«ger-fopth
tr-gection-{iip-of-thiy-puler

£x6+ Ehe-Commissien-is-nob-beund-by-the-opinton-of-the-~-Presidineg
offimery

¢y Fhe-Commission-shaltl-isswe-ite-—declaratery-ruaking-within
sinkp-{60-days—of-the-clogse-of~the-hearing --or - —vwhere-briefs
- are-permiteed ~to-be-£iled-subsecrent -to~the -heaping r~withkin—
aiwey - 60 r—daye~of-the-tine-pernitted ~for~the-£ilting—of
piefs-~-Bhe-reling-askaltl-be-in-the -form-of-a-written-opinien
z2r¢-shatrlk-geb-Lforehe

tay TPhe-faebks-peing-albieged-byp-pebipieoners
oy The-stabube-op-rule-peing-appried-to-thogse-fackss
fer

The-Conmiasionls —sonekuastons -2y -bo ~the —appkieabitity-of
the-sbabyle -or-rutre -bo-thoge-EBgabay

E
e
A

The-Semmisgion s ~copretuzion —-ae -to-the ~-legal-effeat o
resunlte-of-2pplying -the-stabtube -op -rute-bo-those~fachkas

¢

ter ?he—reaaena-ré}iaé—apenﬂby—the-ageney—te-s&ppert—its
econausionss

2y A-declavabreory-ritking-issued-in-accordance-with-this-seetion
to-binding-betveen-the-Comnissien - —the-Departnent --and-thae

: petiticener-on-the-state-of-facks-zllegedr—or-found-to-exiats

5 ' wnless-geb-aside-by-a-courts

i €3> Whepre-precedures-sep-forth-in-ehis-section-are-found-to

’ eenfriet -pith-those-preascrilred-by-~the -Abtteprey-Generzl -—thea
}aEteE—sha}}—geverm-uponwmetkenﬂby—any-party—ether-&han-the
ommrigsien-or-Bepartnent =3
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CONTESTED CASES
Service of Written Notice
340-11-097

(1) Whenever a statute or rule requires that the Commission or
Department serve a written notice or final order upon a party
other than for purposes of ORS 183.335 or for the purposes of
notice to members of the public in general, the notice or
final order shall be personally delivered or sent by
registered or certified mail.

{(2) The Commission or Department perfects service of a written
notice when the notice is posted, addressed to, or personally
delivered to:

Ei _ : {a) The party; or

(b) Any person designated by law as competent to receive
service of a summons or notice for the party: or

(c) Following appearance of Counsel for the party, the
party's counsel. '

(3) A party holding a license or permit issued by the Department
or Comnission or an applicant therefore, shall be
conclusively presumed able to be served at the address given
in his application, as it may be amended from time to time,
until the expiration date of the license or permit.

(4) Service of written notice may be proven by a certificate
executed by the person effecting service.

{5) In all cases not specifically covered by this section, a
rule, or a statute, a writing to a person if mailed to said
person at his last known address, is rebuttably presumed to
have reached said person in a timely fashion, notwithstanding
lack of certified or registered mailing.

Contested Case Proceedings Generally.
340-11-098

Except as specifically provided in OAR 340-11-132, contested cases
shall be governed by the Attorney General's Model Rules of

Procedure, OAR 137=03-001 through 137-03-093. Contested cases
generally arise when a decision of the Director or Department is

appealed to the Commissicn. Therefore, as used in the Model
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Rules, the terms "agency®, "governing body", and "decision maker"
generally should be interpreted to mean "Commission™. The term

Yagency" may also be interpreted to be Department where context
requires.

fWritten-Notiece-of-Opporbtuntty-for-a-Hearing
F46—%3+-108

" ¥y EBreept-as-obherwise-provided-im-ORS k%436 -and -ORS 670205+
kefore-the -Gonmission-eor~bepartrernt -ghaltt -py-ecprder -seapends
revoke -refuse-to-rernew,—or -refuss-to-isswe-a-ricense;-or
ertep—a-Lirnal-aopder~in-ary-obther-contegsted ~caze -as-defined-in
GRS -Ehapter ~1583r-tb-shatl-afferd-the-ticonseer-the-License
appricant-opr -other-party~be-the -sontested —case -an—opporbunity
fop-pearing-after -reasonable~wpitten-roticer

2+ Wreittern-notice-of-opporturniby-for-a-heaping;r-tr-addition-to
the-reguirenents ~0£-0RS -8 r4 35 £2 ) F-nay -tncudes

tay A-statenent-thab-ar-anover-wiklk-eopr-wilki-rot-ke~-pegripad
iE-bhe-papby-requests -z-kearing,r-and,r-tE-so--the
consequence ~oE-fatiyre-to-answer r—~k-ghatenept-of -the
eonseguenae —oE-faiture-bo anaswer -ray -pe-satisfied by
serving -z -sopy -0t -rule =340t i—20F—upen -the -partys

thy A-skatement-that~-the-parbty-nay-erech-~bto-be-represernted
byp-ltegak-counsgels

f2r EA-statenent-of-the-papby-ep-parties-wher-in-the
eontention-of ~the -Beparement -on-CGonmisston - -woukd -ave
ke -purden—-of-coming ~forvard with-evidence -and-tha
burden-gf-proof-in-bhe~ovent -of -x-poaping =

Non-Attorney Reprasentation
340-11-102

Pursuant to the provisions of Section 3 of Chapter 833, Oregon
Laws 1987, a person may be represented by an attorney or by an
authorized representative in a contested case proceeding before

the Commigsion or Department.

Answer Reguired: Consegquences of Failure to Answer
340-11-107
{1)  Unless waived in the notice of opportunity for a hearing, and

except as otherwise provided by statute or rule, a party who
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has been served written notice of opportunity for a hearing
shall have twenty (20) days from the date of mailing or
personal delivery of the notice in which to file with the
Director a written answer and application for hearing.

(2) In the answer, the party shall admit or deny all factual
matters and shall affirmatively allege any and all
affirmative claims or defenses the party may have and the
reasoning in support thereof. Except for good cause shown:

(a) Factual matters not controverted shall be presumed
admitted;

(b) Failure to raise a claim or defense shall be presumed to
be waiver of such claim or defense;

(¢) New matters alleged in the answer shall be presumed to
be denied unless admitted in subsequent pleading or
stipulation by the Department or Commission; and

(d) Evidence shall not be taken on any issue not raised in
the notice and the answer_unless such issue is

specifically raised by a subsequent petitioner for party
status and is determined to be within the scope _of the

proceeding by the presiding officer.

(3) In the absence of a timely answer, the Director on behalf of
the Commission or Department may issue a default order and
judgment, based upon a prima facie case made on the record,
for the relief sought in the notice.

Subpoenas fFand-Pepesibions}

340~11-116 Subpoenas

(1) Upon a showing of good cause and general relevance any party
to a contested case shall be issued subpoenas to compel the
attendance of witnesses and the production of books, records
and documents.

{2) Subpoenas may be issued by:
(a) A hearing officer; or

(b) A member of the Commission; or

{c} An attorney of record of the party requestlng the
subpoena.

{(3) Each subpoena authorized by this section shall be served
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(4)

(5)

(6)

(7)

(8)

personally upon the witness by thé party or any person over
18 years of age.

Witnesses who are subpoenaed, other than parties or officers
or employees of the Department or Commission, shall receive
the =z=ame fees and mileage as in civil actions in the circuit
court.

The party requesting the subpoena shall be responsible for
serving the subpoena and tendering the fees and mileage to
the witness.

A person present in a hearing room kefore a hearing officer
during the conduct of a contested case hearing may be
regquired, by order of the hearing officer, to testify in the
same manner as if he were in attendance before the hearing
officer upon a subpoena. .

Upon a showing of good cause a hearing officer or the
Chairman of the Commission may modify or withdraw a
subpoena., :

Nothing in this section shall precliude informal arrangements
for the production of witnesses or documents, or both.

feonduet-of-Hearing

F0=rk—120

€y

t2

fz+r Contested-case-hearings-before-the-Commission-shatrk-be
keld~under-the-contreolk-of-the-chatrpan-as ~-Prestding
Gfiieer—or~any -Conrioston -nenber r-or -other-perscn
designated-by-the-Commission-or-Birector-to-be~-Presitding
efficens

2y certesbed-ease-heaprings-befdire-the-Deparbtnent-shall-be
keld-under-the contror-of-the-Pirestor -as-Presiding
@fficer—or-other-person-designated -by-the-Pirector-to-pe
Presiding-0ffieers

Tire -Presiding -@fftoer -nay -sckedule -ant -hear -any -prekintrary
rRatbep--treltuvding -a-pre-hearing ~-conference r-anc -shalk:
sekhedule -the -heaping-~op-the-pepibs - --Rezxsenable-writken |
robties-ai-the-dater-tine r~znd-place -of-sueh-hearings-and
eonfeprences-shatl-be-giver-to-akr-pareiess

Breept-for-good -canse-shewn;r-fatthure-of-any-party -to-appear
at-g-duly-scheduled-pre—hearing -conference-opr-the-hearing-on
she-merits-shatl-be-presuned-to-pe-a-waiver-of-right-to

T preceed-apy-furthepr-and r-wEhere~-appkieabler
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t6r

7

t&F

&y A-withdrawar-of-the-answerst

By Anr-admissien-eof-allk-the-faety-aileged-in-the-potice-of
eppertynkty-for-a-hearingr-and

ey EA-consent-bo-the-enbryp-of-a-default-order-and~tudenent
for-the-rekiaf-gsougke-tr-the-potice of-opporbunity-for-a
kezrings

Ee~ehe~<tineretion—of-the-Presiding -0ffiecerr-the -hearing-shal:
be -econdueted -in-the -folltowing -nanners

ftayr Statement-and-evidence-of-the-paptp-with-the-burden-of
eoning -Forward-with-evidence ~n-support-of -hia-proposed
aetikons

L cad Sbatemenb—ané-evr&eneenef-&efendrng-party—rn—s&pport—ef
hrs-a}}ege&—peaééxenf

t=+ Rebubbial-gvidenser~tf-anys
t@r Surpebubbai-evideneer-iE-zppr

Breeph-for-good ~caune -shown - -evidence ~shatrl-notk -be~vaken-on
ary~roave -pot-2xiged-ip-the -pobice-and -the-answvers

ErE~bestimeny-shatl-kpe-takenr-upor-ozbth-eop-affirnation—-of-the
witpess-fron-whon-received---Ehe-offiver -pregiding ~at ~the
kearing-shalkl-adrnintabter-oabhs ~of -affirratitons ~ko ~witnessess

?hewfekkewéng-peréens—sha}}-h&ve—the—régh&-te-q&e&t&enf
examine ;-oP ~erosa-eXanine ~any -wibresas

¢xr TEhe-Presiding-8fticers

¢y Where-the-hearing-is-conducted-before-the-fuld
Germiastor - ~any ~-nenber-of -the -Comnissiony

ey Counsel-for-the-Commiansion—opr-the-Peparbments

& Where-~the-Gonmissiop-opr-the-Bepartment -tz -mod
represenited-py-counsed -z -peraon-designated -y -tiha
Commisaien—op-the-Birectorsy

e kny-par&y-&e-the-eentested-eaaemer—sﬁeh—pafbyks
conpaets

The-Rearing-may-pe-continpved-with-recesses-aa—determined-by
the-Presiding -0fEicers

Fhe -Presiding -@fficer-ray-sect-reazsonable-tine-kinires-for-orat
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presertation-and-shaltlr-exclude -or-tintt-eunataktiver
repebitiounsr-or-immaterial-natters

£y TPhe-Presiding-Gffieer-shall;-where-appreperitate-and
peactiecabler-peceive-akk-physical-and-docunentary ~evidence
presepted-by-papreies-apd-witresses---Bxkitlbits -shall-pba
rarked-and -the -markings -sharl-identify-the-persopn-offering
the-exhibites-uBhe-exhibits-shall-be-preserved -by~tha
Bepartnent-as-part-of-the -recerd-ef-bhe-preeeeding-—-Copies
ef-aki-docunente—effered-in-evidence-shali-be-provided-to-ali
ebher~pareies r~bf-not-previonaly ~swpnkiedy

X8y E-verkatim-opzl;-weittenr-or-nechanicalr-precord-shallk-be-nade
of-akl-notions - -evidentiary-ebiections ~-pukings - —and
tesbimonys

1ty Upon-reduest-of-the-Pregiding-Cfficer-or -upon-a-papretyls-own
notionr-a-parey-~nay-submnib -z -pre-heapring -rpied - -opr-x-post—
heaping-Priet-op otk r}

¥ee-Record

40— t—12t—~Ehre ~Presiding -officer —ohall—certbiv -suek -papk-of-the
reeord—as-Gefined by -0RS-183 r&I5 7 ~as-nay ve -necegsaapy ~fopr—reviey
et-final-orders-and -proposed-£finak~orders r~~Fhre-Conpisaton-or
Birecteor-nay-review-tape-recoréings-of-preceedings-in-rieu-of-a
prepared-transeriph e}

EEvi&enti&ry-Ra}es
24@=F—+25

3> Im-appiying-the-standard-of-admisetbitity-of-evidence-set
ferth-in-ORG =283 450 r=the-Presiding -0 £Eicer -may —refuse—bo
- admie-Rearasay-avidenee -ipadnissikble -t -ehe -eouprts—of ~this
seabke—where-he~ty-satisfied-that -the-dectarant -tz ~reasenably
availalble-te -tasbifp-and-bhe-declarant ba-peported -ababement
o -pignificant --but-would-not-cormonty ke -found-rekiakle
beeause-ef—kbswkaek-ef—eerreber&tten—rn-&hevreeeré—er—its
raek-ob-clkapity-and-completeness:

2% Arr-offered-evidenee;-nob-obiected-to;-witlk-be-peceived-by
thre-Presiding -0fficer-asubiect -to-hig-powver-to-exelude-ovr
}rmrtve&m&}&brven-repetrti&&sr-irre}evant-—er-rmmaterxai

nabbeme
£y Bvidence-chiected-to-may-be-received-by-the-Presiding

efficer—with-rultings-on-itx-adnissthilitypwor—exeusion-to-bea
- made-at-the-tine -a-Fipakr-order-ts-tasved~3
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ﬁhppea}~oﬂ—Hearing-effieerLs-Fina}—eréeri

Alternative Procedure for Entry of a Final Order in Contested
Cases Resulting from Appeal of Civil Penalty Assessments

340~11-122

In _accordance with the procedures and limitations which follow,
the Commission's designated Hearing Officer is authorized to enter
a final order in contested cases resulting from appeal of civil
penalty assessments:

(1) Hearing Officer's Final Order: In a contested case if a
majority of the members of the Commission have not heard the
case or considered the record, the Hearing Officer shall
prepare a written Hearing Officer's Final Order including
findings of fact and conclusions of law. The original of the
Hearing Officer's Final Order shall be filed with the
Commission and copies shall be served upon the parties in
accordance with rule 340=11-097 {regarding service of written
notice).

(2) Commencement of Appeal to the Commission:

(a) The Hearing Officer's Final Order shall be the final
order of the Commission unless within 30 days from the
date of mailing, or if not mailed then from the date of
personal service, any of the parties or a member of the
Commission files with the Commission and serves upon
each party a Notice of Appeal. A proof of service
thereof shall also be filed, but failure to file a proocf
of service shall not be a ground for dismissal of the
Notice of Appeal.

(b) The timely filing and service of a Notice of Appeal is a
jurisdictional requirement for the commencement of an
appeal to the Commission and cannot be waived; a Notice
of Appeal which is filed or served date shall not be
considered and shall not affect the valldity of the
Hearing Officer's Final Order which shall remain in full
force and effect. :

(c) The timely filing and service of a sufficient Notice of
Appeal to the Commission shall automatically stay the
effect of the Hearing Officer’s Final Order.

(3) Contents of Notice of Appeal. A Notice of Appeal shall be in
writing and need only state the party's or a Commissioner's
intent that.the Commission review the Hearing Officer's Final
Order.
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{4) Procedures on Appeal:

(a)

(b)

(c)

(a)

(e)

Appellant's Exceptions and Brief -- Within 30 days from
the date of service or filing of his Notice of Appeal,
whichever is later, the Appellant shall file with the
Commission and serve upon each other party written
exceptions, brief and proof of service. Such exceptions
shall specify those findings and conclusions objected to
and reasoning, and shall include proposed alternative
findings of fact, conclusions of law, and order with
specific references to those portions to the record upon
which the party relies. Matters not raised before the
Hearing Officer shall not be considered except when’
necessary to prevent manifest injustice. In any case
where opposing parties timely serve and file Notices of
Appeal, the first to file shall be considered to be the
appellant and the opposing party the cross appellant,

Appellee's Brief -- Each party so served with
exceptions and brief shall then have 30 days from the
date of service or filing, whichever is later, in which
to file with the Commission and serve upon each other
party an answering brief and proof of service.

Reply Brief -- Except as provided in subsection (d) of
this section, each party served with an answering brief
shall have 20 days from the date of service or filing,
whichever is later, in which to file with the Commission
and serve upon each other party a reply brief and proof
of service.

Cross Appeals == Should any party entitled to file an
answering brief so elect, he may also cross appeal to
the Commission the Hearing Officer's Final Order by
filing with the Commission and serving upon each other
party in addition to an answering brief a Notice of
Cross Appeal, exceptions (described in subsection (a)

of this section), a brief on cross appeal and proof of
service, all within the same time allowed for an
answering brief. The appellant-cross appellee shall then
have 30 days in which to serve and file his reply brief,
cross answering brief and proof of service. There
shall be no cross reply brief without leave of the
Chairman or the Hearing Officer.

Briefing on Commission Invoked Review =-- Where one or
more members of the Commission commence an appeal to the
Ccommission pursuant to subsection (2)(a) of this rule,
and where no party to the case has timely served and
filed a Notice of Appeal, the Chairman shall promptly
notify the parties of the issue that the Commission
desires the parties to brief and the schedule for filing
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and serving briefs. The parties shall limit théir
briefs to those issues. Where one or more members of
the Commission have commenced an appeal to the
Commission and a party has also timely commenced such a
proceeding, briefing shall follow the schedule set forth
in subsections (a), (b), (¢), (d), and (f) of this
section.

(f) Extensions -- The Chairman or a Hearing Officer, upon
recquest, may extend any of the time limits contained in
this section. Each extension shall be made in writing
and be served upon each party. Any reguest for an
extenzion may be granted or denied in whole or in part.

"(g) PFailure to Prosecute =-- The Commission may dismiss any
appeal or cross appeal if the appellant or cross
appellant fails to timely file and serve any exceptions

" or brief required by these rules.

(h) Oral Argument -~ Following the expiration of the time
allowed the parties to present exceptions and briefs,
the Chairman may at his discretion schedule the appeal
for oral argument before the Commission.

(1) Scope of Review -~ In an appeal to the Commission of a
Hearing Officer's Final Order, the Commission may,
substitute its judgment for that of the Hearing Officer
in making any particular finding of fact, conclusion of
law, or order, As to any finding of fact made by the
Hearing Officer the Commission may make an identical
finding without any further consideration of the
record.

(3) Additional Evidence -- In an appeal to the Commission of
a Hearing Officer's Final Order the Commission may take
additional evidence. Requests to present additional
evidence shall be submitted by motion and shall be
supported by a statement specifying the reason for the
failure to present it at the hearing before the Hearing
Officer. If the Commission grants the motion, or so
decides of its own motion, it may hear the additional
evidence itself or remand to a Hearing Officer upon such
conditions as it deems just.

(5) In exercizing the authority to enter a final order pursuant
to this rule, the Hearing Oofficer:

(a) Shall give deference to the Director’s determination of

penalty amount where facts regarding the violation are
not in dispute and no new_information has been revealed

in_the contested case hearing regarding mitigating and
aggravating circumstances.
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(b) May mitigate a penalty based upon new information in the

record regarding mitigating and aggravating
circumstances, but shall not mitigate the penalty below

the minimum established in the schednle of Civil
Penalties contained in Commission rules.

{c) May elect to prepare proposed findings of fact and a
proposed order and refer the matter to the Commission
for entry of a final order pursuant to the general

procedure for contested cases prescribed under OAR 340-
ii-098. :

fPresiding-@fficeris-Propozsed-Order-in-Hearing-Before-the
Bepartnent

240 r=34

£y En-z-contested-eaze-pefore-the-Pepartment,-the-Birecstor-shall
exepeise -powers-and-have-duties-in-every-respect-tdenticalk-te
these-of-the -Comnissiton-in-sontested cases -pefore—-the
Commriasians

€2y Nobtwithstanding-seetion-{i)l-of-thig-rale r~the-Commissteon—rays
as-beo-any-contested —case-over ~whieh-ibhag-finak
zdmimibabrative -fupisdietion;-upon-notien —of -ty -Shatrman-—or-a
rnaieorityp~ob-ibe-nenbers --remove-—to-the -Compiasien-any
eortested —case -refore -bire ~Peprrapent ~ab-any ~pine -during -the
proceedings -in-a-manner-conatstent-with-ORS ~Chapter-183-3

fFina}ﬂer&ers-in-eonteﬁted—6&ses-Hebifieatien

34 =tr—3F5

£ Pinar-erders-in-contested-cases-shakrk-pe-in-wpibing-or
stated-in-the-recordr-and-nay-ke-geccnpanied-by-an-epinions

¢3¢ Pinat-orders-shall-inecrude—the-fottowings

tay  Rulings-on-adnissibilibtp-cf-cffered-evidence~-tf-mot
altready-tn-the-records

by PBirdings-eof-factr-ineluding-theoze-natters-which-are
zgreed-as-fackr-a-concise-shabenent-of-the-undertying
£zebs-—nupporkring «bhe-~findings~-2s -bo-ezeh -contested -tanye
of-fzat-and-each-witinabe-Ezeb - —reguired ~to~suppert-the
Semiastients-or-the -Depaxriment s -ordert

ter cComelnsieons-of-laws
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&> The-Commiasiepls-epr-the-Bepartnentls-Crdens

¢¥r Phe-Department-shakrl-seprve-a-copy-of-the-fipal-order-upon
every-paprty ~opr-tg-appricabier-hta-abropneyp-of-record 3

Power of the Director
340-11-136

(1) Except as provided by rule 340-12-075, the Director, on
behalf of the Commission, may execute any written order which
has been consented to in writing by the parties adversely
affected thereby.

(2) The Director, on behalf of the Commission, may prepare and
execute written orders implementing any action taken by the
Commission on any matter.

(3) The Director, on behalf of the Commission, may prepare and
exacute orders upon default where:

(a) The adversely affected parties have been properly
notified of the time and manner in which to request a
hearing and have failed to file a proper, timely request
for a hearing; or

(k) Having requested a hearing, the adversely affected party
has failed to appear at the hearing or at any duly
scheduled prehearing conference.

(4) Default orders based upon failure to appear shall issue only
upon the making of a prima facie case on the record.

Miscellaneous Provisions
PR 4Bt i}s6—

CAR—EChapter -348 ~pPalres ~FiG=r =010 ~tw -3 48—t 40 r—an —antended —and
adopted —fune -5 «k0%6 - ~shakl-bake —effeok -uper -pronpt ~filing ~with
the-Secretary-of-State r--Theyp-shall-govern-atk-further
adnintstrative-proceedings -then -pending -pefere-the Comnission—-or
Bepaptnent -except ~eo ~the -extent-that - -in-the-opinien-of-the
Presiding-0fficer;~their-applicabion-in-z-particounlar-getion-wornld
rot-be-feagible -or ~would-work-an-iniesticer-in-whiech-evernt --the
precedure~-rr~Eormer -rules-desigrated-pyp~the-Presiding-0fficeyr
shatrl-applye-3

‘; Procedures for Conduct of Contested Case on Order of
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Environmental Quality Commission Selecting a Land Fill Disposal
Site Under Authority of 1985 Oregon Laws, Chapter 679.

340-11~141 Rules/Applicability.

(a)

(b)

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-02-093 and OAR 137-04-010 (Model Rules) for
application to any contested case conducted by or for the
Commission on its order selecting a landfill disposal site
pursuant to 1985 Oregon Laws, chapter 679,

The Model Rules shall only apply to the contested case (or
cases) described in subsection 340-11-141(a). The
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adopted rule with the Secretary of State.

Procedures for Conduct of Contested Case on Denial Pursuant to OAR
340-48-035 of 401 Certification of the Proposed Salt caves
Hydroelectric Pro;ect.

340-11=142 Rules/Appllcability.

(1)

(2)

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137~03-001
through 137-03-093 and OAR 137-04~010 (Mcdel Rules) for
application to any contested case conducted by or for the.
Commission on denial pursuant toc OAR 340~48-035 of 401
certification of the proposed Salt Caves Hydroelectric
Project.

The Model Rules shall only apply to the contested case (or
cases) described in subsection 340~11-142(1). The
Commission's rules for conduct of contested cases, O0AR 340-
11=-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adeopted rule with the Secretary of State.
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Agenda Item D

DISCUSSION T1SSUES

Adoption of Proposed Amendments
to
Rules of Practice and Procedure
0AR Chapter 340, Division 11

The only public testimony offered in the rulemaking proceeding
supported the adoption of the proposed rules.

Arnold Silver, Assistant Attorney General, raised several
"technicality" issues regarding wording. These are discussed in
the staff report. The most significant is the choice of wording
for the rule codifying the Commission policy direction to the
Hearing Officer.

The question is =-- should the department make a specific
recommendation on this matter? The current draft of the staff
report presents two options to the Commission -~ without
recommendation.

Issue not raised in Hearing

We expected Environmental groups to renew their longstanding
request that the rules be amended to grant them the right to
request a contested case hearing. They did not -- (a suprise).
Commissioner Hutchison also seemed interested in this matter when
the hearing was authorized.

The question is -~ should the staff report contain any discussion
of this issue. It currently does not.



Proposed Amended EQC Procedure Rules

Attorney General's Model Rules as Amended

Notes

pefinitions

340-11-005 The words and phrases used in this Division

have the same meaning given them in ORS 183.310.
Additional terms are defined as follows unless context

requires otherwise: [untess-otherwise-required-by -context;
as -used-tn-this -Fiviston:}

(4P

2)

3

(4)

5)

(8)

E€73

€83
€23

€

[€4]

tadoption" means the carrying of a motion by the
Commission with regard to the subject matter or issues
of an intended agency action.

"Agency Notice™ means publication in DAR and maiting
to these on the list as required by ORS 183.335(6).

tCommission” means the Environmental Quality
Commission.

“Department" means the Department of Environmental
Quality.

tDirector" means the Director of the Department or
fFany -of -hiel the Director's authorized delegates.

“Filing" means receipt in the office of the Director.
Such filing is adequate where filing is required of
any document with regard to any matter before the
Commission, Department or Director, except a claim of
personal liability.

“-feenge’t -hag -tha -zame -meantng -2z -gfven - -ORS
3318

ugrdaert -has -the -zame -meaning -as -gtven -in -GRS -+83-316:

upartyl -has -the -same ~meaning -as -grven -tn -ORS -+83:310
and -inckudes -the -Bepartment -tn-att -contested -case
hearings ~-before -the -GCommtsz Fon -or -Department -or -any -of
thetr -preztding -cfficers:

Lpargon't -has -the -same -meantng -as -gHven -+n -GRS
1833109 -3

"Model Rules" or "Uniform Rules" means the Attorney
General's Uniform and Model Rules of Procedure, DAR

137-01-003 through 137-04-010 as amended and in effect

on April 29, 1988,

E€TtYI{8) "Presiding Officer" or “Hearing Officer" means

the Commission, its Chairman, the Director, or any
individual designated by the Commission or the

Attachment E

Page E-1

ORS 183.310 defines the
following terms:

Agency
Contested case
Economic effect
License

Order

Party

Person

Rule

Small business
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Notes

Director to preside in any contested case, public, or
other hearing. Any employee of the Department who
actually presided in any such hearing is presumptively
designated by the Commissicn or Director, such
presumptive designation to be overcome only by a
Written statement to the contrary bearing the
signature of the Commission Chairman or the Director.

E€t2) - -"Rute™ -has ~the ~same -meaning -as -gtven-n -GRS

833101

Public Informational Hearings

340-11-007

D

(23

(33

Whenever there is required or permitted a hearing
which is neither a contested case hearing nor a rule
making hearing as defined in ORS Chapter 183, the
Presiding Officer shall follow any applicable
procedural law, including case law and rules, and take
appreopriate procedural steps to accomplish the purpose
of the hearing. Interested persons may, on their own
motion or that of the Presiding ©Officer, submit
written briefs or oral argument to assist the
Presiding Officer in Ehtsi resolution of the
procedural matters set forth herein.

Prior to the submission of testimony by members of the
general public, the Presiding Officer shall present
and offer for the record a summary of the questions
the resolution of which, in the Director's preliminary
opinion, Will determine the matter at issue. [Hel

The Presiding Officer shall also present so many of
the facts relevant to the resolution of these
guestions as Ehe-then-posseszes] are available and
which can practicably be presented in that forum.

Following the public information hearing, or within a
reascnable time after receipt of the report of the
Presiding Officer, the Director or Commission shatl
take action upon the matter. Prior to or at the time
of such action, the Commission or Director shall
address separately each substantial distinct issue
raised in the hearings record. This shall be in
writing if taken by the Director or shall be noted in
the minutes if taken by the Commission in a public
forum.
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Attorney General's Model Rules as Amended

Notes

RULEMAKING
Notice of Rulemaking
340-11-010

(1) Notice of intention to adopt, amend, or repeal any
rule(s) shall be in compiiance with applicable state
and federal laws and rules, including ORS Chapter 133
and sections {2) and (3} of this rule.

(2) In addition to the news media on the list established
pursuant to ORS 183.335(6), a copy of the notice shall
be furnished to such news media as the Director may
deem appropriate.

(33 In addition to meeting the requirements of ORS
183.335¢1), the notice shall contain the follouwing:

{(a) Where practicable and appropriate, a copy of the
rule proposed to be adopted;

{b) Where the proposed rule is not set forth verbatim
in the notice, a statement of the time, place,
and manner in which a copy of the propesed rule
may be obtained and a description of the subject
and issues involved in sufficient detail to in-
form a person that his interest may be affected;

(c) Whether the Presiding Officer will be a hearing
officer or a member of the Commission;

{d) The manner in which persons not planning to

attend the hearing may offer for the record
written testimony on the proposed rule.

Rulemaking Process

340-11-024

The rulemaking process shail be governed by the Attorney
General's Model Rules, OAR 137-01-005 through 137-01-060.
As used in thase rules, the terms Yagency", "governing
body®, and "decision maker® generally should be interpreted
to _mean "60mg!s510n“ The term "agency" may also be
interpreted to be the "Department” where context requires.

Permanent Rulemaking -- Definitions
137-01-005%

The words and phrases used in 137-01-005 to 137-03-092 have
the same meaning given them in ORS 183.310.

(ORS 183.310)
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Each agency is required
to adopt a notice rule to
address statutory
requirements that may be
unique to the agency.

The agency rule must be
approved by the Attorney
General.
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Rule Amendment Form
137-01-010_

1) When amendment of an existing rule is proposed by the
agency, the affected portion of the rule shall be set
forth_in _full with matter proposed to be deleted

enclosed in brackets and proposed additions shown by
underlining or bold face.

£2) The agency may use other forms, such as marginal
notes, as a supplement or substitute for the forms
described in section {1) of this rule.

Limitation of Economic Effect on Small Businesses
137-01-017

(1) Based upon its economic effect analysis or upon
comments made in response to its rulemaking netice,
the agency shall, before adoption of a rule, determine
whether the economic effect upon smalt business is
significantly adverse; and

(2) If the agency determines there is a significant
adverse effect, it shall, as provided in ORS 183.540,
limit the rule's economic impact on small business to
the extent consistent with the public health and
safety purposes of the rule.

(ORS 183.540)
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EGonduct -of -Rutemaking -Hearing

346-11-025

€

€23

E¢3)

thy

€5

€6y

€73y

E¢8)

the -hearing -shakt -be -conducted -before -the -Commiezton;
with -the -Ghatrman -as -Presiding -Gfftecer; -or -before -any
member -of -the -Commizstorn -or -other -Prestding -Gffteer:

At -the -commencement -of -the -hearing; -any -person -wizhing
to -be -heard -shatt-advise -the -Prestding -Gfftcer -of -hts
name -and -addresze -and -afffEfation -on -a -provided -form
for-tisting -witnesses; -and -such -other -informatton -as
the -Prestding -6ff Feer -may -deem -appropriate -
Additienal -persons -may -be -heard -at -the -dfzecretton -of
the -Prestding -0ffitecer]

At -the -opening -of -the -heartng -the -Presiding -8ffreer
ghatt-state;-or -have -gtated; -the -purpose -of -the
hearings

Fhe -Prestding -Gfftcer -shaklt -thereupon -descertbe -the
manmer -+ -whtch -perzons -may -present -thetr ~views ~at -the
hearings

Fhe -Prestding -Bf fteer -shatt -order ~the -presentations -in
guch -manner -as -he -deems -appropriate -to -the -purpose -of
the ~heartng:

Fhe -Prestding -Gffteer -and -any -membep -of -the -GCommisaton
shatt -have -the -right -to ~question -or -axamine -any
witnegs -maktng -a -statement -at -the -heartng - - -The
Preziding -GffFecer -may; -at -his -drzecretion; -permit -other
persons ~to -examine -witnesses:

Fhere-zshatt -be -no -rebuttatk -or -additionak -gratements
given -by -any -witness -except -ag ~-reguested -by -the
Prestding -6fftcer- - -However; -when -such -add e tonat
statement -t2 -given; -the -Prestding -Officer -may -aklbow -an
equat -opportunity ~for -reply -by -those -whoze -gtatements
were -rebutted:-3

Fhe -heartng -may -be -continuved -with -recesses -as
determined -by -the -Preaiding -Gfficer -untib-abk-kisted
witnesses -pragant -and -wiehing -to -make -a -statement -have
had -an -opportuntty ~to -do ~so -l

Conduct of Hearing

137-01-030

(D)

(2)

3)

)

(5)

(6)

The hearing to consider a rule shall be conducted by
and shall be under the control of the presiding
officer. The presiding officer may be the chief
administrative officer of the agency, a member of its
governing body, or any other person designated by the
agency.

If the presiding officer or any decision maker has a
potential conflict of interest as defined in ORS
244.020(4), that officer shall comply with the
requirements of ORS chapter 244 (e.g., ORS 244.120 and
244.130).

At the commencement of the hearing, any person wishing
to be heard shall provide name, address, and
affiliation to the presiding officer. Additional
persons may be heard at the discretion of the
presiding officer. The presiding officer Emay-provide
an-appropriate -form-for -EFating -witnesses -uhteh -shatkl
require that the witness complete a form to indicate
the name of the witness, whether the witness favors or
opposes the proposed action, and such other
information as the presiding officer may deem
appropriate.

At the commencement of the hearing, the presiding
officer may summarize the content of the notice
provided pursuant to ORS 183.335, unless requested by
a person present to read the notice in full.

Subject to the discretion of the presiding officer,
the order of presentation shall be:

(a) [Statementl Statements of proponents;
(b) [Statementl Statements of opponents; and

(¢} Statements of Eanyl other Ewitnessi wmitnesses
present and wishing to bhe heard.

The presiding officer or any member of the agency may
question any Wwitness making a statement at the
hearing. The presiding officer may permit other
persons to question witnesses.
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%Y the-Prestding-Gfficer-shablb--where-practieabbe -and
appropriate - -recetve -atht -physteal -and -decumentary
exhhtbits -presented -by -uttnessess - -Untess -otherwtze
requtred -by -taw ~or -ruke s -the -exhibite -shatkl -be
preserved -by -the -Bepartment -for -a -pertod -of -ome -year;
orr-at -the -dtscretton -of -the -Commisston -or -Presiding
gfftecer; -returned -to -the -persons -who -zubmitted -them:

€183 Fhe-Prestding -Gfficer -may;-at -any -time -during -the
hearimg; -tmpoge -reagonabte -time -timits -for -orat
presentation -and -may -exchtude -or -timitt -cumubative;
repetitious;-or -immaterfat -matter- - -Persong -uith -a
cencern -distinet -from-those -of -ctttzens -tn -generatk;
and -those -gpeaking ~for -groups; -aszcctations; -or
governmentakb -entittres -may -be ~accorded ~-preferenttat
time -Ltmtrations -as -may -be -extended -akzso -to -any
wirtness ~-whor ~tn ~the - judgment ~of ~the -Prestdng -0fficer;
hag -such -expertise; -expertence; -or -other -retationship
to -the ~aub ject -matter -of -the -hearing -as -to -render -hts
tezttnony -of -gpectat -tntereat -to -the ~agency -3

E¢ttY - -A -verbatim-orat; -written; -or -mechanteat -record -shatt
be -made -of -att -the -hearing -proceedtnge; -or; -tn ~the
attermative s -a -record -tn -the -form-of “minutes -~
Guestiom-and -apswer -pertods -or -other -tnformatities
before -or-after -the -hezring -may -be -exctuded -from -the
record:- - -Fhe -record -ghatt -be -preserved -for -three
years, -unteze -otherwize -required -by -taw -or -rube 3

[Prestding -0fficerts -Report
340-11-636

€13 Where -the -hearing-has -been-conducted -before -other -than
the -fulkb -Gommiazion; -the -Preziding -Gffieer; -within-a
reasenable -time -after -the -hearing - -shatklk -provide -the
Gommtgaten -with -a -wrttten -summary -of -statements -gtven
and -exhtbfte -recetved; -and -a -report -of -his
obgervattons -of -phyzteat -expertments - -demonstrations;
or -exhib¥te - - -Fhe -Preztding -0ffteer -may -atso -make
recommendattong -to-the -Gommiseton -bazed -upon -the
evitdence -presented; -but -the -Commiseton -3 -not -bound -by
such -recommendations:

23 At -any -time -subsequent -to -the -hearing 7 -the -Gommrssion
may -review -the -entire -record ~of ~the -hearing -and -make -a
dectston -bazed -upen -the -record - - -Fhereafter; -the
Preatding -@ffreer -ghatb -be-rebieved-of -hia -duty -to
provide -a -report -thereon:l

(7) There shall be no rebuttal or additional Estatements}
statement given by any witness unless requested or
permitted by the presiding officer. The presiding
officer may allow an opportunity for reply.

(8) The hearing may be continued with recesses as
determined by the presiding officer until all listed
withesses have had an opportunity to testify.

(9) The presiding officer shall, when practicable, receive
Fakbl physical and documentary evidence presented by
Witnesses., Fach exhibit shalt be marked and shatl
identify the witness offering the exhibit. Any
written exhibits shall be preserved by the agency
pursuant to any applicable retention schedule for
public records under ORS 192.001 et seq.

10y The presiding officer may set reasonable time limits
for oral presentation and may exclude or Limit
cumulative, repetitious, or immaterial matter.

(11} The presiding officer may provide for a verbatim oral,
written, or mechanical record of all the proceedings
or, in the alternative, may provide for a record in
the form of minutes.

(ORS 183.341)

Presiding officer"s Report
137-01-040

Upon request by the agency, the presiding officer shall,
within a reasonable time after the hearing, provide the
agency with a written summary of statements given and
exhibits received and a report of the officer's
observations of physical experiments, demonstrations, or
exhibits. The presiding officer may make recommendations,
but such recommendations are not binding upon the agency.

(ORS 183.341)
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FActton-of -the -Commiszion Action of Agency

3460-11-035-- 137-01-050

Fotbowing ~the -pubkemaking -hearina -by -the -GCommigaton -or At the conclusion of the hearing, or after receipt of the
after-raceipt -of -the -report -of -the -Frestding -Gffreer - -the presiding officer's requested report and recommendation, if
Gommizzion -may -adopt ; -amend; -or -repeab -rutes -within -the any, the agency may adopt, amend, or repeal rules covered
geope -of -the -notice -of -intended -action:} by the notice of intended action. The agency shall fully

consider all written and oral submissions.

(ORS 183.335)

Notice of Agency Action; Certification to Secretary of

State

137-01-060

{1} The agency shall file in the office of the Secretary
of State a certified copy of each rule adopted,
including rules that amend or repeal any rule.

(2) The rule shall be effective upon filing With the
Secretary of State unless a different effective date
is required by statute or a lLater effective date is

specified in the rule.

(ORS 183.355)
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Attornhey General'!s Model Rules as Amended

Notes

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

340-11-046

The filing of petitions for rulemaking and action therecon
by the Commission shall be in accordance with the Attorney
General's Uniform Rule of procedure set forth in DAR 137-
01-070. As used in that rule, the term "agency" generally
refers to the Commission but nay refer to the Department if
context requires.

E540-11-047

€13 Any -Person-may -petition -the -Gommizsion -requesting -the
adeptton -tpromubgation); -amendment - -or ~-repeak -of -a
rabe s --Fhe-petitton-gshatk-be -tn-writing; -atgned -by -or
on -behatf -of -the -petittoner; -and -shatk -contain-a
detatted -gtatement -of:

€2) TFhe-ruke -petitioner -regquests -the -Commisston -to
promutgate -amend; -or -repeak: - -Where -amendment -of
the -extasting -rube -ta ~gought - ~the -rute -shakt -be
set -forth-tn-the-petititen-tn-futt -uteh -matter
proposed -to -be -deteted -therefrom-enckoged -in
brackets -and -proposed -add e Fons -thereto -shown -by
uynderktining -or -bokd -facer

Eb) Hhtimate -facts -tn-sufftetent -deratrt -to -show ~the
reagons -for -adoptton,; -amendment - -ar -repeat -of -the
rebe;

€cy  Atb-proposittions -of ~-taw -to-be -asserted-by
petitioner;

¢d) Suffretent-factz -to -show -how -petitioner-uitk-be
affected -by -adeptton; -amendment - -or -repeal -of -the
ruke;

¢e) Fhe -mame -and -address -of -petitioner -and -of -another
persons -known -by -petittener -to -have -zpeciat
tnterest -in -the -rubte -sought -to -be -adopted;
amended; -or -repeaked:3

Petition to Promulgate, Amend, or Repeal Rule:

Contents of

Petition, Filing of Petition

137-01-070

The Attorney General's
rule on this topic is a

(1) An interested person may petition an agency to adopt, "uniform* rule -- it is
amend, or repeal a rule. The petition shall be applicable to all
legible, signed by or on behalf of the petitioner, and agencies. It cannot be

shall contain a detailed statement of:

(a)

(b}

(c)

(d)

(e)

(2) The
the

modified by agency
action,
The rule petitioner requests the agency to

promulgate, amend, or repeal. When a new rule is

proposed, the petition shall set forth the

proposed language in full. When amendment of an

existing rule is sought, the affected portion of

the rule shall be set forth in the petition in

full with matter proposed to be deleted enclosed

in brackets and proposed additions shown by

underlining or boldface.

Facts or arguments in sufficient detail to show
the reasons for adoption, amendment, or repeal of
the rule.

ALl propeositions of law to be asserted by
petitioner.

Sufficient facts to show the effect of adoption,
amendment, or repeal of the rule.

The name and address of petitioner and of any
other person known by petitioner to be interested
in the rule sought to be adopted, amended, or
repealed.

petition shall be deemed filed when received by
agency.

(3) Upon receipt of the petition, the agency:

(a)

(b)
(c)

May provide a copy of the petition, together with
a copy of the applicable rules of practice, to
all persons named in the petition.

May schedule oral presentations.

shall, in writing, within 30 days after date of
submission of the petition, either deny the
petition or initiate rulemaking proceedings in
accordance with 137-01-017 to 137-01-080.

(ORS 183.390)
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Notes

E¢2)

E€3)

€4

€

Fhe -perition; -etther -tn-typeuritten -or -printed -form;
shatk -be ~deemed -f+ Fed -when ~received -tn -correct -form -by
the -Bepartment: - -Fhe -Gommtae ton -may -require -amendments
to -petttions -under -thie -section -but -shatt -not ~refuse
any -reasonablty -understandabte -petition -for -tack -of
form:1

Upen -receipt -of -the -petition:

ta) Fhe -Department -ghatt-matt-a-true -copy -of -the
petttion-together -with -a -copy -of -the -applicable
rutes -of -practice-to-akk -interested -persons -named
tn-the -petitions -~ -Such -petttion -shakt -be -deemed
gerved -on-the -date -of -matting -te -the -tast -known
address -of -the -person -betng -served;]

E¢h) The -Department -shatt -advise -the -pettttonar -that
e -hag ~fifreen -¢15) -days ~im -which -to -submit
urteten-viewss

€c) TFhe -Bepartment -may -scheduke -erat -presentation-of
petttiens -if ~the -petitioner -makes -a -reguest
therefore -and -thve -Commtesion ~destres -to -hear -the
petttioner-oratky:

¢d} TFhe -Gommission-shablk;-within-30 -days -afrar -the
date -of -submtsston -of ~the -properky -dratted
petitton; -etther -deny -the -petition-or-tnitiate
rute -making -proceedings -tn -accordance -with
appttcabke -procedures -for -Commies fon -rukemaking:

tn-the -case -of -a -dentat -of -a -petitton -te -adopt ; -amend;
or-repeak-a-ruke; -the -Gommisston -shakt -+zsue -an -order
getting -forth -tte -reasons -in ~detatt -for -denying -the
petitton---Fhe -order -shatt -be -matted -to -the -petttioner
and -att -other -persons -upon -uom ~a -copy -of -the -petition
wag -serveds

Where -procedures -get -forth -fn -thts -gection -are -found
to confltict with-those -prescribed -by -the -Attorney
Generat;-the-tatter -shaklk -govern-upon -metton -of -any
party -other -than -the -Commigzston -or -Bepartment 1
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Attorney General's Model Rules as Amended

Notes

Temporary Rules

340-11-052 The Commission may adopt temporary rules and
file the same, along with supportive findings, pursuant to

ORS 183.335(5) and 183,355(2)_and the Attorney General’'s
Model Rule OAR 137-01-080.

Temporary Rulemaking

137-01-080

(4 )]

(22

1f no notice has been provided before adoption of a
temporary rule, the agency shall give notice of its
temporary rulemaking to persons, entities, and media
specified under ORS 183.335(1) by mailing or
personally delivering to each of them a copy of the
rule or rules as adopted and a copy of the statements
required under ORS 183.335(5). If a temporary rule or
rules are over ten pages in length, the agency may
provide & summary and state how and where a copy of
the rule or rules may be obtained. Failure to give
this notice shall not affect the validity of any
rule.

A temporary rule is effective for less than 180
calendar days if a shorter period is specified in the
rule, or for 180 calendar days if the rule does not
specify a shorter period.

(ORS 183.335; 183.355)
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Attorney General's Model Rules as Amended Notes

Periodic Rule Review

340-11-053

Periodic review of agency rules shall be accomplished once
every 3 years in accordance with ORS 183.545 and the
Attorney General's Model Rule OAR 137-01-085.

Periodic Rule Review

137-01-085

)

(2)

(3}

4

(5

Pursuant to ORS 183.545, the agency shall review and
analyze all of its rules at least once every three
years, including rules reviewed during prior revieuws
and rules adopted after the last review.

As part of the review, the agency shall invite public
comment upon the rules pursuant to ORS 183.335(1).

The notice shall identify the rules under review by
rule or division number and subject matter. It shall
state that the agency invites written comments
concerning the continued need for the rule; the
complexity of the rule; the extent to which the rule
duplicates, overlaps, or conflicts with other state
rule, federal regulations, and local government
regulations; the degree to which technology, economic
conditions, or other factors have changed in the
subject area affected by the rule; the rule's
petential for enhancement of job-producing
enterprises; and the legal basis for the rule.

The notice shall state the date by which written
comments must be received by the agency and the
address to which the comments should be sent.

1f the agency provides a public hearing to receive
oral comments on the rules, the notice shall include
the time and place of the hearing.

(ORS 183.545)

Attachment E Page E-11



Proposed Amended EQC Procedure Rules

Attorney General's Model Rules as Amended

Notes

Declaratory Rulings: Institution of Proceedings,
Consideration of Petition and Disposition of Petition

340-11-061

The declaratory ruling process shall be governed by the
Attorney General's Uniform Rules of Procedure, OAR 137-02-
010 through 137-02-060. As used in those rules, the terms
"agency", "governing body", and "decision maker” generally
should be interpreted to mean "Commission". The term
"agency" may also be interpreted to be the "Department®
swhere context requires.

E340-11-062

€+  Pursuant-to-the -provisztong -of -ORS -183-410 -and -the
rubes -prescribed -thereunder -by -the - -Attorney -Generatb;
and -upon -the -petitton-of -any -person; -the -Gommise fon
may ;- -its -discretion; -F3sue -a -deckaratory -ruting
with -respect -te -the -appttecabibity -to -any -person;
proparty r-op -gtate -of -facts -or -any -rube -or ~statute
enforceabte -by -the -Pepartment -or -Commizzions

€23 Fhe-petition-to-tnatitute -proceedings -for-a
deckaratory -rutking -shatk-contatn:

¢ay A-detatted-statement -of -the -facts -upon-which
petitioner -requasts -the -Eommteston -to -fesue -8
dectaratory -rdting;

€h)  Fhe-rute-or-gtatute-for -uhich -petitioner -aeeks
dectaratory-raking:

€c) Sufficient-facte -to -show -how -petititoner-uttt -be
aftfected-by -the -requested -dectaratory -ruking:

€d} Abt-propesttions -of -taw -or -contenttons -to-be
aggarted -by -the -petitioner;

¢te} Fhe-questton-presented-for-dectston-by-the
Commtesions

¢} The-epectfic-reltief -requested:

¢ty The-name -and -address -of -petittoner -and -of -amy
other -person -known -by -the -petitioner -to -have
spectak-tnterest ~in-the -requested -dectaratory
ribing -3

Declaratory Rulings -- Contents of Petition
137-02-010

The petition to institute proceedings for declaratory
ruting shall contain:

(1) The rule or statute that may apply to the person,
property, or state of facts;

(2) A detailed statement of the relevant facts; including
sufficient facts to show petitioner's interest;

{3) ALl propositions of law or contentions asserted by
petitioner;

(4) The questions presented;

(5) The specific relief requested; and

(6) The name and address of petitioner and any other
perscns known by petitioner to be interested in the

requested declaratory ruling.

(ORS 183.410)
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Notes

E€3} Fhe -petttion-shath-be-typawritten-or-printed-and-in
the -form-provided -in -Appendix -1 -to -this -rutbe -340-1+1-
@362 r - -Fhe -Commizs ion -may -requ Fre -amendments -to
petitions -under -thte -pute -but -shatt -not -refuse -any
reagonabty -underatandable -petttion -for -kack -of -form:3

E¢4) Fhe -petition-zhatl-be -deemed -filed -when -received -by
the -Departments

53 the -Department -shatb; -within-thirty -¢30) -days -after
the -petirion-ta -fited; -notify-the -petietoner -of -the
Gommtsstonts -deciston -not -ko -Fasue -a -puking -or -the
Department -shatt; -within -the -same -thirty -days; -serve
att-spectatty -interested -persons -in~the -petition -by
matk:

¢a) A-copy-of-the-petitton-together -with-a-copy-of
the -Gommizgionts -rutes ~of -practice;r -and

by A-notice-of -the-hearina-at -which-the -petition
wttk-be -constderad:- - -Fhig -nottee -shalbk-have -the
econtents -get -forth~in-zection-e&) -of -this -rute -l

E¢6) Fhe -nortce-of -hearing -at -which -ttme -the -perition-uikt
be -constdered -ghall -eet -forth:

€a) A-copy-of -the -petition -requesting -the -dectaratory
rubking:

¢y  Fhe-ttme -and -ptace -of -hearing;
€e) A-statement-that-the -Gommiseton -wiktk-conduet -the

hearing -or -z -destgnation -of -the -Preatding -Gfficer
uho -utrkk-prestde -at -and -conduct -the -hearing -3

Filing and Service of Petition
137-02-020

(1) The petition shall be deemed filed when received by
the agency.

(2) Within 60 days after the petition is filed, the agency
shall notify the petitioner whether it will issue a
ruling. If the agency decides to issue a ruling, it

shall serve all persons named in the petition by
mailings

(a) A copy of the petition together with a copy of
the agency's rules of practice; and

(b) Notice of any proceeding at which the petition
will be considered. (See 137-02-030 for contents
of notice.)

(3) Notwithstanding subsection (2), the agency may decide
at any time that it wilt not issue a dectaratory
ruling in any specific instance.

(ORS 183.410)

Contents of Motice of Hearing

137-02-030

The notice of proceeding for a declaratory ruling shall set
forth:

(1) A copy of the petition requesting the declaratory
ruling;

(2) The time and place of the proceeding; and
(3) The designation of the presiding officer.

(ORS 183.410)
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Attorney General's Model Rules as Amended Notes

e

€83

E69)

the -hearing -shabt -be -conducted -by -and -ashatt -be -under
the -controk -of -the -Prestding -Gffiecer- - -Fhe -Prestding
Offtcer -may -be -the -Chatrman -of -the -Commizsion; -any
Gommtestoner; -the -Birector; -or -any -other -person
destgnated-by -the -Commtsston-or -t -Chatrman:

Akt -the -hearing; -petittoner -and -any -other -party -shakt
have -the -rptght -to -prezent -orab -argument - - -Fhe
Preziding -Gfficer -may -tmpose -reasonablte ~time -kimitz -on
the -time -aktowed -for ~orat -argument - - -Petitionar -and
other -papties -may -ftte -with -the -agency -briefa -in
support -of -their -respective -postttons - --Fhe -Presiding
Offteer-shatt-ftx -the -time -and -order-of -f+ktng
briefs3

Fn-those -instances -where -the -hearing -was ~-conducted
before -gemecne -other -than -the -Commisston; ~the
Presiding -0fficer -shatk -prepare -am -optnion -tn -form -and
fn-content-as -get -forth-fn-section-¢t+ty -of -this ~-rute-3

Conduct of Hearing, Briefs, and Oral Argument
137-02-040

(1) The proceeding shall be conducted by and shall be
under the control of the presiding officer. The
presiding officer may be the chief administrative
officer of the agency, a member of its governing body
or any other person designated by the agency.

(2) At the proceeding, petitioner and any other interested
person shall have the right to present oral argument,
The presiding officer may impose reasonable time
Limits on the time allowed for oral argument.
Petitioner, agency staff, and interested persons may
file briefs in support of their respective positions.
The presiding officer shall fix the time and order of
filing briefs.

(ORS 183.410)
Presiding Officer's Opinion
137-02-050
Except when the presiding officer is the decision maker,
the presiding officer shall prepare an opinion in
accordance with 137-02-060 for consideration by the
decision maker.

(ORS 183.410)
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E€10) - ~Ehve -Comm s ton -2 -mot -bound -by -the -opinion -of -the pecision of Agency; Time, Form, and Service
Prestdimg -Gffteer:
137-02-060
¢ty ‘the-Commtezion -shatk-tesue -tte -dectapratory -prubking
within-aixty «£60) -days -of -the -ctoze -of -the -hearing; (1) The agency shall issue its declaratory ruling within
or; -where -brtefs -are -permittted -to -be -f i ked -subsequent 60 days of the close of the proceeding or within 60
to -tha -hearing; -within--sixty -¢66) -days -of -the -time days of the time permitted for the filing of briefs,
permitted-for-the -fiting-of -briefs s --Fhe -rubtng -shakt whichever is later.
be -Fn-the -form-of -a -urttten -opinton -and -shaki -set
forths: (2) The ruling shall be in writing and shall include:
ta} The-facts-betng-atteged-by -pettrtoner; (a) The facts upon which the ruling is based;
¢b3 TFhe-statute-or-rute-being-apptied-to-those -facts: (b) The statute or rule in issue;
ey  Fhe -Commizsionls -concbusiong -as -to -the (c) The agency's conclusion as to the applicability
apptieabibity -of -the -statute -or -rute -to -those of the statute or rule to those facts;
facte:
(d) The agency‘’s conclusion as to the legal effect or
¢dy Fhe-Gommizstonls -conctuston -as -to -the -tegat result of applying the statute or rule to those
effect-or-resutt-of -apptying -the -ztatute -or -rube facts; and

+o -thoge -facts:
(e) The reasons relied upon by the agency to support
¢e3 Fhe -reasons -rebied-upon -by -the -agency ~to -support its conclusion.
Fte -concltustoma -}
(ORS 183.410)

[612) - A -dectaratory -ruking -Fesued -im-accordance -with -this
zection -t2 -binding -batween -the -Commizsaton; ~the
Department ; -and -the -petitioner -on -the -state -of -facts
atbtegad -or -found -to~extat; -untess -set -aside -by -a
COUrE:

€133 where-procedures -zet -forth-in-this -section -are -found
to-confbiet -with -those -prescribed -by -the ~Attorney
Generatb; -the -tatter -shatk -govern -upon -motion -by -any
party-othepr -than-the -Commiss ton -or -Bepartment -1
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CONTESTED CASES

Service of Written Notice

340-11-097

D

2)

(3)

(4}

(52

Whenever a statute or rule requires that the
Commission or Department serve a written notice or
final order upon a party other than for purposes of
ORS 183.335 or for the purposes of notice to members
of the public in general, the notice or final order
shall be persconally delivered or sent by registered or
certified mail.

The Commission or Department perfects service of a
written notice when the notice is posted, addressed
to, or personally delivered to:

(a) The party; or

(b) Any person designated by law as competent to
recefve service of a summons or notice for the
party; or

(c) following appearance of Counsel for the party,
the party's counsel.

A party holding a license or permit issued by the
Department or Commission or an applicant therefore,
shall be conclusively presumed able to be served at
the address given in his application, as it may bhe
amended from time to time, until the expiration date
of the license or permit,

Service of written notice may be proven by a
certificate executed by the person effecting service.

In all cases not specifically covered by this section,
a rule, or a statute, a writing te a person if mailed
to said person at his last known address, is
rebuttably presumed tc have reached said person in a
timely fashion, notwithstanding lack of certified or
registered mailing.

CONTESTED CASES

Contested Case Notice

137-03-001

[4b]

In addition to the requirements of ORS 183.415(2), a
contested case notice may include a statement that the
record of the proceeding to date, including
information in the agency file or files on the subject
of the contested case, automatically become part of
the contested case record upon default for the purpose
of proving a prima facie case.

Except as otherwise required by law, the contested

case notice shall include a_statement that if a
request for hearing is not received by the agency
within 21 days of the date of mailing or other service
of the notice, the person shall waive the right to a
hearing under ORS chapter 183, except as provided in
DAR 137-03-075(6) and (7).

(ORS 183.415; 183.450)
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Notes

Contested Case Proceedings Generaily

340-11-098

Except as specifically provided in OAR 340-11-132,

contested cases shall be governed by the Attorney Generalls
Model Rules of Procedure, OAR 137-03-001 through 137-03-

093. In general, a contested case proceeding is initiated

when a decision of the Director or Department is appealed

to the Commission. Therefore, as used in the Model Rules,
the terms *agency™, "governing body"™, and "decision maker®

generally should be interpreted to mean "Commission®™.

term “agency™ may also be interpreted to be Department
where context reguires.

iWritten-Notice -of -Opportunity-for -a-Rearing

346-11-108

€13 Except-as-otherwise -provided-in-GRS -185-430 -and -GRS
670-285; -before -the -Gommisston -or -Department -shakt -by
arder ~suspend; -reveke; -refuse -to -remew; -or -refuse -to
tasue -a -treense s -or -enter -2 -finat -order -+m -any -other

contested -cagse -ag -defined -ty -BRS -Ehapter -18% - -1t

ghatt-afford-the -ticensee; -the -ticense -appticant -or
other -party -to -the -contested -case -an -opportunity -for

hearing -after -reasonabbe -written -notices

€23 Written-notice-of -epportunity -for-a-hearing;-fn

addition-to -the -requirements -of -GRS -183 -415€2) » -may

rebudes

€a) A-statement-that-an-amswer -wibk-or -wikb-not -be
requtred -+f -the -party -requests -a -rearing; -and; -+f

ga - -the -consequence -of ~fatture -to -ansuwer---A

statement -of ~the -consequence -of -fatture -to -answer
may -be ~gatisfted -by -serving -a -copy -of -ruke -346-

t1-16F -upon -the -party;

¢b)  A-statement-that-the -party -may -ebect -to -be
represented -by -tegat -counset;

¢e) A-atatement -of -the -party-or-papties -who;-tn-the
contention -of -the -Department -or -Gommteston -woukd
have -the -burden -of -coming -forward -wtth -evidence

and -the -burden -of -proof -in-the -event -of -a
hearing -1

Rights of Parties in Contested Cases

137-03-002

(D

2)

3)

(4

In addition to the information required to be given
under ORS 183.413(2) and ORS 183.415(7), before
commencement of a contested case hearing, the agency
shalt inform a party, if the party is an agency,
corporation, or an unincorporated association, that
such party must be represented by an attorney licensed
in Oregon, unless statutes applicable to the contested
case proceeding specifically provide otherwise.

Except as otherwise required by ORS 183.415(7), the
information referred to in 137-03-002(1) may be given
in writing or orally before the commencement of the
hearing.

Unless precluded by lLaw, informal disposition may be
made of any contested case by stipulation, agreed
settlement, consent order, or default. Informal
settiement may be made in lLicense revocation
proceedings by written agreement of the parties and
the agency consenting to a suspension, fine, or other
form of intermediate sanction.

Unless precluded by law, informal disposition
includes, upon agreement between the agency and the
parties, but is not limited to, a modified contested
case proceeding, nonrecord abbreviated hearing,
nonbinding arbitration, and mediation, but does not
include binding arbitration.

(ORS 183.413, 183.415)
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Request by Person to Participate as Party or Limited Party

137-03-005

(1) When an agency gives notice that it intends to hold a
contested case hearing, persons who have an interest
in the outcome of the agency's proceeding or who
represent a public interest in such result Eshatbt
upen] may request [be-given-the-opportunttyl to
participate as parties or Limited parties.

(2) A person requesting to participate as a party or a
limited party shall file a petition, with sufficient
copies for service on all parties, with the agency at
least Ets-businessl 21 days before the date set for
hearing. Petitions untimely filed shall not be
considered unless the agency determines that good
cause has been shown for failure to file timely.

{3) The petition shall include the following:

(a) MNames and addresses of the petitioner and of any
organization which the petitioner represents.

(b) MName and address of the petitioner's attorney, if
any.

(c) A statement of whether the request is for
participation as a party or a limited party, and,
if as a limited party, the precise area or areas
in which participation is sought.

(d) 1f the petitioner seeks to protect a personal
interest in the outcome of the agency's
proceeding, a detailed statement of the
petitioner's interest, economic or otherwise, and
how such interest may be affected by the results
of the proceeding.

(e} If the petitioner seeks to represent a public
interest in the results of the proceeding, a
detailed statement of such public interest, the
manner in which such public interest will be
affected by the results of the proceeding, and
the petitioner's qualifications to represent such
public interest.

{f) A statement of the reasons why existing parties

to the proceeding cannot adequately represent the
interests identified in 137-03-005(3)(d) or (e).

Attachment E Page E-18



Proposed Amended EQC Procedure Rules

Attorney General's Model Rules as Amended

Notes

(4)

(5)

(63

(7

(8)

"

The agency shall serve a copy of the petition on each
party personally or by mail. Each party shall have
seven Ebusinesz] days from the date of personal
service or agency mailing to file a response to the
petition.

If the agency determines that good cause has been
shown for failure to file a timely petition, the
agency at its discretion may:

(a) Shorten the time within which answers to the
petition shall be filed, or

(b) Postpone the hearing until disposition is made of
the petition.

If a person is granted participation as a party or a
limited party, the agency may postpone or continue the
hearing to a later date when it appears that
commencing or continuing the hearing would jeopardize
or unduly burden one or more of the parties in the
case.

In ruling on petitions to participate as a party or a
Limited party, the agency shall consider:

(a) uhether the petitioner has demonstrated a
personal or public interest that could reasonably
be affected by the outcome of the proceeding.

(b)Y Whether any such affected interest is within the
scope of the agency's Jurisdiction_and within the
scope of the notice of contested case hearing.

(c) FFthe-quatiftcations-the -patitioner -represents-in
cases -tn -which -a-pubkic -tnterest -ts -atbeged ]
When a public interest is alleged, the

qualifications of the petitioner to represent
that_interest,

(d) The extent to which the petitioner*s Fatleged}
interest will be represented by existing parties.

A petition to participate as a party may be treated as
a petition to participate as a limited party.

The agency has discretion to grant petitions for
persons to participate as a party or a limited party.
The agency shall specify areas of participation and
procedural limitations as it deems appropriate.
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¢(10) An agency ruling on a petition to participate as a

party or as a limited party shall be by written order
and served promptly on the petitioner and all parties.
1f the petition is allowed, EFithe agency shall also
serve petitioner with the notice of rights required by
ORS 183.413(2).

(ORS 183.310; 183.415)

Request by Agency to Participate as a Party or an
Interested Agency

137-03-007

()

(2

3)

When an agency gives notice that it intends to hold a
contested case hearing, it may name any other agency
that has an interest in the outcome of that proceeding
as a party or as an interested agency, efther on its
own initiative or upon request by that other agency.

An agency named as a party or as an interested agency
has the same procedural rights and shall be given the
same notices, including notice of rights, as any party
in the proceeding.

An agency may not be named as a party under this rule
without written authorization of the Attorney General.

(ORS 180.060; 183.310; 183.413)
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Non-Attorney Representation

340-11-102

Pursuant to the provisions of Section 3 of Chapter 833,
Oregon Laws 1987, and the Attorney General's Model Rule OAR

137-03-008, a person may be represented by an attorney or
by an authorized representative in a contested case
proceeding before the Commission or Department.

Ansuwer Required: Consequences of Faiilure to Answer
340-11-107

(1) Unless waived in the notice of opportunity for a
hearing, and except as otherwise provided by statute
or rule, a party who has been served written notice of
opportunity for a hearing shall have tuenty one (21)
E¢26)1 days from the date of mailing or personal
delivery of the notice in which to file with the
Director a written answer and application for hearing.

(2) In the answer, the party shall admit or deny all
factual matters and shatl affirmatively alliege any and
all affirmative claims or defenses the party may have
and the reasoning in support thereof. Except for good
cause shown:

(a) Factual matters not controverted shall be
presumed admitted;

(k) Failure to raise a claim or defense shall be
presumed to be waiver of such claim or defense;

{c) MNew matters alleged in the answer shall be
presumed to be denied unless admitted in
subsequent pleading or stipulation by the
Department or Commission; and

(dY Subject to ORS 183.415¢10), EElevidence shatl not

be taken on any issue not raised in the notice
and the answer_unless such issue is specifically
raised by a subsequent petitioner for party
status and is determined to be within _the scope
of the proceeding by the presiding officer.

{3) In the absence of a timely answer, the Director on
behalf of the Commission or Department may issue a
default order and judgment, based upon a prima facie
case made on the record, for the relief sought in the
notice.

Persons Represented by Authorized Representative in
Statutorily Designated Agencies

137-03-008

{1) For purposes of this rule, the following words and
phrases have the following meaning:

{a) MAgency" means: State landscape Contractors
Board; Department of Energy and the Energy
Facility Siting Council; Environmental Quality
Commission and the Department of Environmental
Quality: Insurance Division of the Department of
Insurance and Finance for proceedings in which an
insured appears pursuant to ORS 737.505; Fire
Marshall Division of the Executive Department;
Division of State Lands for proceedings

regarding the issuante or deniabt of fill or
removal permits under ORS 641.605 to 541.685;
Public Utility Commission; Water Resources
Commission and the Water Resources Department.

(b) rAuthorized representative" means a member of a
partnership, an authorized officer or regular
employee of a corporation, association or
organized group, or an authorized officer of
employee of a governmentai authority other than a
state agency.

(c) Miegal argument"™ includes arguments on:

(A) The jurisdiction of the agency to hear_ the
contested case.

(B) The constitutionality of a statute or rule

or the application of a constitutional
requirement of an agency.

(C) The application of court precedent to the
facts of the particular contested case

proceeding.

(d) MLegal argument” does not include presentation of
evidence, examination and cross-examination of
Mitnesses or presentation of factual arguments or

arguments on:
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(A) The application of facts to the statutes or
rules directly applicable to the issues in
the contested case.

{B) Comparison of prior actions of the agency
in handling similar situations.

€} The literal meaning of the statutes or rules
directly applicable to the issues in the
contested case.

{D) The admissibility of evidence or the
correctness of procedures being followed.

A party or limited party participating in a contested
case hearing_before an agency listed in subsection
(1)(a) of this rule may be represented by an
authorized representative as provided in this rule if
the agency has by rule specified that authorized
representatives may appear in the type of contested

case hearing involved.

On _or before the first appearance by an authorized
representative as defined in subsection (1)(b) of this
rule, an authorized representative must provide the
presiding officer with a letter authorizing the named
representative to appear on behalf of a party or
limited party.

The presiding officer may limit an authorized
representative's presentation of evidence, examination
and cross examination of witnesses, or presentatien of
factual arguments to insure the orderly and timely
devetopment of the hearing record, and shall not allow
an_authorized representative to present legal

argument as defined in subsection (1)¢{c) of this

rule.

When an authorized representative is representing a
party or a limited party in a hearing, the presiding
cfficer shall advise such representative of the manner
in which objections may be made and matters preserved
for_appeal. Such advice is of a procedural nature and
does not change the applicable law on waiver or the
duty to make timely objection. Where such objections
may_involve legal argument as defined in this rute,
the presiding officer shall provide reasonable
opportunity for the authorized representative to
consult legal counsel and permit such legal counsel to

file written legal argument with a reasonable time
after conclusion of the hearing.
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Immediate Suspension or Refusal to Renew a License, Notice
of Opportunity for Hearing, Service

137-03-010

o

I1f the agency finds there is a serious danger to the
public health or safety, it may immediately suspend or
it may refuse to renew a license. For purposes of
this rule, such a decision is referred to as an

emergency suspension order. An emergency suspension
order_is a written order which is not_a final order

under ORS chapter 183. An emergency suspension order
is not _an order in a contested case and may be issued

without notice or an opportunity for a hearing as
required for contested cases under ORS chapter 183.

{a) Except where the danger to the public health or
safety is so imminent that the opportunity for

the ticensee to object under subsection (3) of
this rule 1s not practicable as determined by the

agency, the agency shall provide the licensee
with notice and opportunity to object prior to
issuing the emergency suspension order. Ffor
purposes of this rule, this notice is referred to

as a presuspension notice.

(b) The presuspension notice shall:

(A) sSpecify the acts of the licensee and the
evidence available to the agency which would
be grounds for revocation, suspension or
refusal to renew the license under the

agency's usual procedures.

(B) Specify the reasons why the acts of the
licensee seriously endanger the public's
health or safety.

£€) Identify a person in the agency authorized
to issue the emergency suspension order or
to make recommendations regarding the
issuance of the emergency suspension order.

{c) The agency may provide the presuspension notice
to the licensee in writing, orally by telephone,
or_in person, or by any other means available to
the agency.

(d) Where the presuspension notice is given orally,

the agency subsequently shall provide the
licensee with a written copy of the notice.

Attachment E Page E-23




Proposed Amended FQC Procedure Rules

Attorney General's Model Rules as Amended

Notes

(3) Following the presuspension notice, the agency shall

provide the licensee an immediate opportunity to
object to the agency!s specifications provided in the

presuspension notice before a person authorized to

issue the emergency suspension order or to make

recommendations_regarding the issuance of the

emergency suspens ion order.

E€2y Fhe -agency -shalk-give -notice -to-the -party -upon

tmmedtate -suspenston -or ~-refusatb -to-renew -a -ttecense -
Fhe -notice -shatt -be -served -personaklty -or -by -regiatered
or-certiftred -matt-and-shatt-tnetudesl

{4#) (a) When the agency issues the emergency suspension

order, the agency shall serve the order on_the
Licensee either personally or by registered or
certified mail.

{b) The order shall include the following statements:

E¢ayd (A) (EFhe-ztatement=3 Those required under ORS
183.415(¢2) and (3).
B)

That the licensee has the right to demand a
hearing to be held as soon as practicable to
contest the emergency suspension order.

(C) That if the demand is not received by the
agency within 90 days of the date of the
notice of the emergency suspension order the

licensee shall have waived its right to a
hearing under ORS chapter 183.

g

The effective date of the emergency
suspension_order.

The specifications noted in subsection
{2){b) of this rule.

E

That with the agreement of the licensee and

the agency the hearing opportunity on_ the
emergency suspension order may be combined
with any other agency proceeding affecting
the license. The procedures for a combined
proceeding shall be those applicable to the
other proceeding affecting the license.

E€b) Fhe -effective -date -of -the -suspenston-or -refusat
to-renew -the -tteense -3

E
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féey h-zratement -that -any ~demand -for -a -hearing -must -be

recetved -within -90 -days -of -date -of -notice -or -the
heaprtng -Fs -watved-3

fed) A-statement -giving -reasonable -grounds -and

supporting -the -finding -that -a -gsertous -danger -teo
the -pubtte -heabthy -and -zatety -woukd -extst -without
the -immedtate ~suspenston -or -refusak -to -renew -the
tiecense

If timely requested by the licensee pursuant to
subsection (4)(b) of this rule, the agency shall

hold a hearing on the emergency suspension order
as soon as practicable.

At_the hearing, the agency shall consider the
facts and circumstances including, but not

Limited to:

(A) Whether at the time of issuance of the order

there was probable cause to believe from the

evidence available to the agency that there
were grounds for revocation, suspension or
refusal to renew the license under the
agency's usual procedures.

(B) Whether the acts or omissions of the

Licensee pose a serious danger to the
pubtic's health or safety.

(C) whether circumstances at the time of the

hearing justify confirmation, alteration or
revocation _of_the order.

(D) Whether the agency followed the appropriate
procedures in issuing the emergency
suspension order.

(ORS 183.430)
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Subpoenas Fand -Depositions?
340-11-116 Subpoenas

(1) Upon a showing of good cause and general relevance any
party to a contested case shall be issued subpoenas to
compel the attendance of witnesses and the production
of books, records and documents.

(2) Subpoenas may be issued by:
(a) A hearing officer; or
(b} A member of the Commission; or

(c) An attorney of record of the party requesting the
subpoena.

{3) Each subpoena authorized by this section shall be
served personally upon the witness by the party or any
person over 18 years of age.

{4) MWitnesses who are subpoenaed, other than parties or
officers or employees of the Department or
Commission, shall receive the same fees and mileage as
in ¢ivil actions in the circuit court.

(5) The party requesting the subpoena shall be responsible
for serving the subpoena and tendering the fees and
mileage to the witness.

(6) A person present in a hearing room before a hearing
officer during the conduct of a contested case hearing
may be required, by order of the hearing officer, to
testify in the same manner as if he were in attendance
before the hearing officer upon a subpoena.

(7) Upon a showing of good cause a hearing officer or the
Chairman of the Commission may modify or withdraw a
subpoena.

(8) Mothing in this section shall preclude informal

arrangements for the production of witnesses or
documents, or both. ’
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EGonduct -of -Hearing Conducting Contested Case Hearings
3450-11-128 137-03-040
€ty ¢a) Contested-case-heartngs -before-the -Gommizazton (1) The contested case hearing shall be conducted by and

€23

€3

shatt -be -hetd -under -the -controk -of -the -chatrman
as -Prestding -0ffteer; -or -any -Gommizz fon -member;
or-other -perzon -destgnated -by -the -Gommtesion-or
Birector -to-be -Prestding -Officer:

¢b) Contested-case-heartngs -before-the -Department (2}
shalt -be -hatd -under -the -controb -of -the b irector
as -Presiding -OffFeer ~or -other -person -designated
by -the -Director -to -be -Prestding -Gfficer:

Fhe -Prestding -8ffteer -may ~schedute -and -hear -any

prebimtnary -matter - -tnctuding -a -pre-hearing 3

conference -and -shatt -schedube -the -heartng -on -the
mertta - - -Reasonable -written-notice -of -the -date-time;
and -ptace -of -guch -heartngs -and -eonfarences -shatt -be
gtven-to -abkb -parties:

Except -for -good ~cause -shouwn; -fatture -of -any -party -to
appear -at -a -duly -scheduted -pre-hearing -conference -or
the -hearing -en -the -mertte -shatt -be -presumed -to -be -a
watver -of -right -to -proceed -any -further; -and ; -where
appticabtes

cay A-uithdrawal-of -the -anawer;

€b)  Am-admission-of -att-the -facts -akleged ~-in-the
notice -of -opportuntty -for -a -kearing; -and

€c) A-consent-to-the -entry-of -a -defautt -ordar -and

judgment -for -the ~-pekief ~zought -in-the -nottee -of
oppertuntty -for -a -heartngs

At -the -discretion -of -the -Prestding -0fftcer; -the
hearing -shatk-be -condycted -in -the -fotbtowing -manner:

ta) Statement-and-evidence -of -the -party -with -the
burden -of -coming ~forward -with -evidence -in -support
of -hie -propozed -actton;

thy) Statement-and-evidence-of -defending-party-tn
support -of -his -abkteged -positiomn:

¢tc3 Rebuttab -evidemcey-tf-any:

¢dy Surrebuttat-evidence;-tf-any:1

under the control of the presiding officer. The
presiding officer may be the chief administrative
officer of the agency, a member of its governing body,
or any other person designated by the agency.

If the presiding officer or any decision maker has a
potential conflict of interest as defined in ORS
244.020(4), that officer shall comply with the
requirement of ORS chapter 244 (e.g., ORS 244.120 and
244.130).

The hearing shall be conducted, subject to the
discretion of the presiding officer, so as to include
the following:

(a) The statement and evidence of the proponent in
support of its action.

(b) The statement and evidence of opponents,
interested agencies, and other parties; except
that Limited parties may address only subjects
Within the area to which they have been limited.

(c) Any rebuttal evidence.

{d) Any closing arguments.
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Eedd

€5

€6

€73

€83

€9

€163

€th

Except -for -good -cause -shoun - -evidence -shatt-not -be
taken -on-any -itesue -not -ratsed -in -the -nottee -and -the
angkers

Akk-testimony -shakt -be -taken -upon -oath -or -afftrmation
of -the -witness -from -whom -receved - - -the -officer
prasiding -at -the -hearing -shatt -adminteter -caths -of
affirmations -to -witnesses:

Hhe -fottoutng -persons -shatt -have -the -ptght -te
question; -examine ; -or -croge-examine -any ~-witnesss

¢a) TFhe-Prestding-Gfficer:

¢k  Where-the -hearing -3 -conducted -before -the -fukt
Gommteston; ~any -member -of -the -Commizston:

¢c) Coungeb-for-the -Commisston -or -the -Department;

¢dy Where-the -Bommiesion-or-the -Bepartment -F2 -not
represented -by -counselb - -perseon -designated -by
the -Commieston -or -the Btrector:

€e) Any-party-to-the -contested -case -or -such -partyts
counsek:

Fhe -heartng -may -be -continued -with ~recesses -as
determined -by -the -Prestding -Gffteer:

Fhe -Preatding -Gfficer -may -get -reasonable -time -kimits
for -orak -pragentation -and -shatl -exctude -or -kimie
cumubtative; -repetttious -or -Fmmateriak -matters

Fhe -Preatding -Gffteer -ahatt; -uhere -appropriate -and
practicabte;-recetve -akt -phystcat -and -documentary

evirdence -presented -by -parties -and -uttnezses - - -Exhibies

shatl -be -marked; -and -the -markings -eshatl -tdentify -the
person -offering -the -exhibits: --Fhe -exhribitts -shatl -be
preserved -by -the -Bepartment -ag -part -of -the -record -of
the -proceeding - - -Gopies -of -att -documents -offered -in
evidence -shatt -be -provided -to -akt -other -parttes; -if
net -previousty -suppkieds

k-verbatim-orat; -urttten; -or -mechanical -record-shakt
be -made -ef -att -mottens; -evidenttary -obfections;
rutings - -and -testimonys

Upoty -request -of -the -Presiding -0fffecer -or -upon -a
partyts -ouwn -motion; -a-party -may -submit -a -pre-hearing
brtef - -or-a-post-hearing -brtef; -or -both -3

(4)

(3

(6

(N

(8)

Presiding officers or decision makers, interested
agencies, and parties shall have the right to question
witnesses, However, limited parties may question only
those witnesses whose testimony may relate to the area
or areas of participation granted by the agency.

The hearing may be continued with recesses as
determined by the presiding officer.

The presiding officer may set reasonable time limits
for oral presentation and may exclude or limit
cumulative, repetitious, or immaterial matter.

Exhibits shall be marked and maintained by the agency
as part of the record of the proceedings.

If the presiding officer or any decision maker
receives any written or oral ex parte communication on
a fact in issue during the contested case proceeding;,
that person shall notify all parties and otherwise
comply with the requirements of 137-03-055.

(ORS 183.415)
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FFhe -Record

348-11-12% - -Fhe -Prestding -Gff teer -shakt -cart by -such -part
of -the -record -as ~def ined -by -GRS -183 -4 T5 67 ) -as -may -be
necessary -for -revien -of -finat -orders -and -propoged -finat
erdera - --Fhe -Gommiasion ~or -Firector -may -review -tape
recordings -of ~proceedings -t -tteu -of -a -prepared
transeripe-l

[Evidenttary -Rutes
346-11-125

€ty  Em-appbytng -the -stendard-of -admisstbitiey -of -evidence
aet -forth -+n -ORS -183 -456 ; -the -Prestding -0ffteer -may
refuse -to ~admit -hearsay -evidence -inadmisatble ~tn -the
courts -of -this -state -whrere -he -t2 -sarisfied -that -the
decltarant -ts -reagsonably -avattable -to -testify -and -the
dectarantts -reported -statement -¥2 -signtficant ; -but
woulkd -not -commonty -be -found -rettabte -because -of -tts
ltack -of -corroboratton -in -the -record-or -tte -kack -of
ctartty -and -complbeteneas:

€23 Atk-offered-evidenca; -not -chjected -to; -utrtk-be
recetved-by -the -Prestding -GFf feer ~-subject ~to -his -pouer
to -exclkude -op-timit -cumubative  -reperitious;
trrebevant; -or -fmmatertak -matter:

€33 Evidence-obiected-to -may -be -recetved -by -the -Prestding
offfeer-with -rutings -on-its ~admiastbitity -or -exctus fon
to -be -made -at -the -t ime -a -ftnat -order -t3 -t3sued:-3

Evidentiary Rules
137-03-050

(1) Evidence of a type commonly relied upon by reasonably
prudent persons in the conduct of their serious
affairs shall be admissible.

(2) Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded.

(3) AllL offered evidence, not objected to, will be
received by the presiding officer subject to the
officer's power to exclude irrelevant, immaterial, or
unduly repetitious matter.

(4) Evidence objected to may be received by the presiding
officer. Rulings on its admissibility or exclusion,
if not made at the hearing, shall be made on the
record at or before the time a final order is issued.

(5) Any time ten days or more before a hearing, the
agency, an interested agency, and any party may serve
upon every party, interested agency, and the agency a
copy of any affidavit, certificate, or other document
proposed to be introduced in evidence. Unless cross-
examination is requested of the affiant, certificate
preparer, or other doecument preparer or custodian,
within five days prior to hearing, the affidavit,
certificate, or other document may be offered subject
to the same standards and received with the same
effect as oral testimony.

(6) 1f cross-examination is requested of the affiant,
certificate preparer, or other document preparer or
custodian as provided in 137-03-050(5), and the
requestor is informed within five days prior to the
hearing that the requested witness will not appear for
cross-examination, the affidavit, certificate, or
other document may be received in evidence, if the
agency or presiding officer determines that the party
requesting cross-examination would not be unduly
prejudiced or injured by lack of cross-examination.

(ORS 183.450}
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Ex Parte Communications
137-03-055

(1} An ex parte communication is an oral or wWritten
communication to an agency decision maker or the
presiding officer not made in the presence of sli
parties to the hearing, concerning a fact in issue in
the proceeding, Eand-tnctudes -communteation-of -any -new
facts -from-statf] but does not include communication
from agency staff or counsel about facts in the
record.

(2 If an agency decision maker or presiding officer
receives an ex parte communication during the pendency
of the proceeding, the officer shall:

(a) Give all parties notice of the substance of the
communication, if oral, or a copy of the
communication, if written; and

(b) Provide any party who did not present the ex
parte communication an opportunity to rebut the
substance of the ex parte communication at the
hearing, at a separate hearing for the Llimited
purpose of receiving evidence relating to the ex
parte communication, or in Writing.

(3) The agency's record of a contested case proceeding
shall include:

(a) The ex parte communication, if in writing;

(b) A statement of the substance of the ex parte
communication, if oral;

(¢) The agency or presiding officer's notice to the
parties of the ex parte communication; and

(d) Rebuttal evidence.

(ORS 183.415(8); 183.462)
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Proposed Orders in Contested Cases, Filing of Exceptions,
Argument, and Adoption of Order

137-03-060

(1) If a majority of the officials who are to render the
final order in a contested case have neither attended
the hearing nor reviewed and considered the record,
and the order is adverse to a party, a proposed order
including findings of fact and conclusion of law shall
be served upon the parties.

(2) When the agency serves a proposed order on the
parties, the agency shall at the same time or at a
tater date notify the parties:

(a) When written exception must be filed to be
considered by the agency; and

(b) When and in what form argument may be made to the
officials who will render the final order.

(3) The agency decision maker, after receiving exceptions
and argument, may adopt the proposed order or prepare a new
order.

(ORS 183.460)
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FAppeatl -of -Hearing -Offfeer*s -Finak -Order}

Alternative Procedure for Entry of a Final Order in
Contested Cases Resulting from Appeal of Civil Penalty
Assessments

340-11-132

In accordance with the procedures and timitations which

follow, the Commission's designated Hearing Officer is
authorized to enter a final order in contested cases
resulting from imposition of civil penalty assessments:

(1) Hearing Officer's Final Order: In a contested case if
a majority of the members of the Commission have not
heard the case or considered the record, the Hearing

Officer shall prepare a written Hearing Officer's
Final Order including findings of fact and
conclusions of taw. The original of the Hearing
Officerts Final Order shall be filed with the

Commission and copies shall be served upon the parties
in accordance with rule 340-11-097 (regarding service

of written notice).

(2} Commencement of Appeal to the Commission:

{a) The Hearing Officer's Final Order shall be the
final order of the Commission unless within 30
days from the date of mailing, or if not mailed
then from the date of personal service, any of
the parties, Eerl a member of the Commission, or

the Department files with the Commission and

serves upon each party and the Department a
Notice of Appeal. A proof of service thereof

shall also be filed, but failure to file a proof
of service shall not be a ground for dismissal of

the Notice of Appeal.

(b) The timely filing and service of a Notice of

Appeal 1s a Jurisdictional requirement for the
commencement of an appeal to the Commission and

cannot be waived; a Notice of Appeal which is

filed or served date shall not be considered and

shall not affect the validity of the Hearing

Officer's Final Order which shall remain in full

force and effect.

(c) The timely filing and service of a sufficient
Notice of Appeal to the Commission shall
automatically stay the effect of the Hearing
officer's Final Order,
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3

(4)

Contents of Notice of Appeal. A Notice of Appeal
shall be in writing and need only state the party's or
a Commissioner's intent that the Commission review the
Hearing Officerts Final Order.

Procedures on Appeal:

(a}

{b)

(c)

Appellant's Exceptions and Brief -- Within 30
days from the date of service or filing of his
Notice of Appeal, whichever is later, the
Appellant shall file with the Commission and
serve upon each other party written exceptions,
brief and proof of service. S$uch exceptions
shall specify those findings and conclusions
objected te and reasoning, and shall include
proposed alternative findings of fact,
conclusions of taw, and order with specific
references to these portions to the record upon
which the party relies. Matters not raised
before the Hearing Officer shall not be
considered except when necessary to prevent
manifest injustice. In any case where opposing
parties timely serve and file Notices of Appeal,
the first to file shall be considered to be the
appellant and the opposing party the cross
appellant,

Appellee's Brief -- Each party so served with
exceptions and brief shall then have 30 days from
the date of service or filing, whichever is
later, in which to file with the Commission and
serve upon each other party an answering brief
and proof of service.

Reply Brief -- Except as provided in subsection
(d) of this section, each party served Wwith an
answering brief shall have 20 days from the date
of service or filing, whichever is later, in
which to file with the Commission and serve upon
each other party a reply brief and proof of
service.
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(d)

(e)

(f)

{9)

Cross Appeals -- Should any party entitled to
file an answering brief so elect, he may also
cross appeal to the Commission the Hearing
Officer’s Final Order by filing with the
Commission and serving upon each other party in
addition to an answering brief a Notice of Cross
Appeal, exceptions (described in subsection (a}
of this section), a brief on cross appeal and
proof of service, all within the same time
allowed for an answering brief. The appellant-
cross appellee shall then have 30 days in which
to serve and file his reply brief, cross
answering brief and proof of service. There
shall be no cross reply brief without leave of
the Chairman or the Hearing Officer.

Briefing on Commission Invoked Review -- Where
one or more members of the Commission commence an
appeal to the Commission pursuant to subsection
(2)(a) of this rule, and where no party to the
case has timely served and filed a Notice of
Appeal, the Chairman shall promptly notify the
parties of the issue that the Commission desires
the parties to brief and the schedule for filing
and serving briefs. The parties shakll Llimit
their briefs to those issues. Where one or more
members of the Commission have commenced an
appeal to the Commission and a party has also
timely commenced such a proceeding, briefing
shall follow the schedule set forth in
subsections (a), (b), (c), (d), and (f) of this
section. -

Extensions -- The Chairman or a Hearing Officer,
upon request, may extend any c¢f the time limits
contained in this section. Each extension shall
be made in writing and be served upon each party.
Any request for an extension may be granted or
denied in whole or in part.

Faiture to Prosecute -- The Commission may
dismiss any appeal or cross appeal if the
appellant or cross appellant fails to timely file
and serve any exceptions or brief required by
these rules.
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(h)

Oral Argument -- Following the expiration of the
time allowed the parties to present exceptions
and briefs, the Chairman may at his discretion
schedule the appeal for oral argument before the
Commission,

Scope of Review -- In an appeal to the Commission
of a Hearing Officer's Final Order, the
Commission may, substitute its judgment for that
of the Hearing Officer in making any particular
finding of fact, conclusion of law, or order. As
to any finding of fact made by the Hearing
Officer the Commission may make an identical
finding without any further consideration of the
record.

Additional Evidence -- In an appeal to the
tommission of a Hearing Officer's Final Order the
Commission may take additional evidence.

Requests to present additional evidence shall be
submitted by motion and shall be supported by a
statement specifying the reason for the failure
to present it at the hearing before the Hearing
Officer. 1f the Commission grants the motion, or
so decides of its own motion, it may hear the
additional evidence itself or remand to a Hearing
Officer upon such conditions as it deems just.
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{(5) In exercising the authority to enter a final order
pursuant to this rule, the Hearing Officer:

(a) Shall not reduce the amount of civil penalty
imposed by the Director unless:

{A) The department fails to establish some or
any of the factors considered by the

birector_in setting the civil penalty
amount; or

£B) The respondent introduces new information at
the hearing regarding mitigating and
aggravating circumstances not initially
considered by the Director,. Under no
circumstances shall the Hearing Officer
reduce or mitigate a civil penalty based on
new information submitted at the hearing
below the minimum established in the
schedule of civil penalties contained in
Commission rules.

{b) RKay elect to prepare proposed findings of fact
and a proposed order and refer the matter to the
Commission for entry of a final order pursuant to
the general procedure for contested cases
prescribed under OAR 340-11-093.

EPrestding -0fffcer 'z -Proposed -Grder -fn-Hear ing -Before -the
Department

340-11-134

€13 In-a-contested-case -before-the -Bepartment;-the
Director-shakt-exeretee -powers -and -have -duties -in
every -respect -tdenticat-to -thoge -of -the -Gommtsaton -in
contested-cases -before -the -Commtzston:

¢2) Notwithastanding -section-¢t)y-of -this -rube; -the
Gommtasion -may; -as -to-any -contested -case -over ~uhteh -t
has -finat -admintstrative -furtedietton; -upon -motion -of
tte -Chatrrman -or -a -mafor ity -of -2 -members ; -remove -to
the -Gommtas rom -any ~-contested -caze -before -the
Fepartment -at -any -time -during -the -proceedings -tn -a
manner -conststent -with -GRS -Chapter -1+83 -3
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[Finat -Orders-in-Contested -Gases -Notifteation

346-11-135

&

€23

€3

Finak-orders -fn-contested -cagses -ahatt -be ~in-writing -or
stated-tn-the -record; -and -may -be -accompanted -by -an
optntons

Finat-orders -gshatk -tnchude -the -fetbkowing:

¢2) Rubings-on-admisstbitity -of -offered-evidence-+f
not -atready -in -the -record;

¢b3y FEindings -of -fact; -tnckuding -those -matters -uhich
are -agreed -ag ~fact; -a-conctse -sratement -of -the
undertbying -facts -supporting -the -find ings -as -te
each -contasted -tsaue -of -fact -and -each -uktimate
fact;-required -to-support -the -Commtsastents -or ~the
Departiment ta -orders

e} Gonctuastonsz -of -kaws
td} TFhe-Commisatonte -or ~the -Fepartmentts -Order:
Fhe-Beparthent-shab%-serve-a~copy-of-the-finab-erder

upon -avery -party -or ;- -tf -apptteabte s -hi2 -attorney -of
records]

Final Orders

137-03-070

L)

)

Final orders on contested cases shall be in writing
and shall include the following:

F¢tYi{a) Rulings on admissibility of offered evidence
when the rulings are not set forth in the record.

E¢2¥1(b) Ffindings of fact -- those matters that are
either agreed as fact or that, when disputed, are
determined by the fact finder on substantial
evidence to be facts over contentions toc the
contrary., A finding must be made on each fact
necessary to reach the conclusions of law on
which the order is based.

E€3>x3{c) Conclusion{s) of law -- applications of the
controliing law to the facts found and the legal
results arising therefrom.

Ee¢4r3i{d) Order -- the action taken by the agency as a
result of the facts found and the legal
conclusions arising therefrom.

E¢5Yi{e) A citation of the statutes under which the
order may be appealed.

The date of service of the order to the parties shall

be specified in writing and be part of or be attached
to _the order on file with the agency.

(ORS 183.470)
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Default Orders

137-03-075

13

(2)

(3

(4)

6>

when the agency has given a party an opportunity to
request a hearing and the party fails to make a
request within a specified time, or when the agency
has set a specified time and place for a hearing and
the party fails to appear at the specified time and
pltace, the agency may enter a final order by default.

The agency may issue an order of default only after
making a prima facie case on the record. The record
may be made at an agency meeting, at a scheduled
hearing on the matter, or, if the notice of intended
action states that the order will be issued or become
effective upon the failure of the party to timely
request a hearing, when the order is issued.

If the notice of intended action contains an order
that is to become effective unless the party requests
a hearing, the record shall be complete at the time of
the notice of intended action.

The record may consist of oral (transcribed, recorded,
or reported) or written evidence or a combination of
oral and written evidence. When the record is made at
the time the notice or order is issued, the agency
file may be designated as the record. In all cases,
the record must contain substantial evidence to
support the findings of fact.

When the agency has set a specified time and place for
a hearing in a matter in which only one party is
before the agency and that party subsequently notifies
the agency that the party will not appear at such
specified time and place, the agency may enter a
default order, cancel the hearing, and follow the
procedure described in 137-03-075(¢2) and (4).

When a party requests a hearing after the time
specified by the agency, but before the agency has
entered a default order, the agency may grant the
request or make further inguiry as to the existence of
the reasons specified in 137-03-075(7)(a) for the
request being tardy. If further inquiry is made, the
agency may require an affidavit to be filed with the
agency. The agency shall enter an order granting or
denying the request as described in 137-03-075(7)(e).
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(7

(8

(a)

(b)

(c)

(d)

(e)

When a party requests a hearing after entry of a
default order, the party may request to be
relieved from the default order only on grounds
of mistake, inadvertence, surprise, or excusable
neglect.

The reqguest shall be filed with the agency, and a
copy delivered or maited to all persons and
agencies required by statute, rute, or order to
receive notice of the proceeding, within a
reasonable time. If the request is received more
than 75 days after delivery or mailing of a copy
of the order of default te the party or the
party's attorney, it shall be presumed that such
a request is not timely. This presumption may be
rebutted by evidence showing that the request is
reasonably timely.

The request shall state why the party should be
relieved from the default order.

The agency may make further inquiry, including
holding a hearing, as it deems appropriate.

1f the request is allowed by the agency, it shall
enter an order granting the request and schedule
a hearing in due course. If the request is
denied, the agency shall enter an order setting
forth its reasons for such denial.

The agency shall notify a defaulting party of the
entry of a default order by delivering or mailing a
copy of the order as required by ORS 183.330(2).

(ORS 183.415; 183.470)
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Reconsideration and Rehearing

137-03-080

(1

(2}

(33

(4)

(53

(6)

(7

(3

9

A party may file a petition for reconsideration or
rehearing of a final order with the agency within 60
days after the order is served. A copy of the
petition shall also be delivered or mailed to alt
parties any other persons and agencies required by
statute, rule, or order to receive notice of the
proceeding.

The petition shall set forth the specific grounds for
reconsideration or rehearing. The petition may be
supported by written argument.

A rehearing may be limited by the agency to specific
matters.

The petition may include a request for stay of a final
order if the petition complies with the reguirements
of 137-03-090(2)(f) through (i).

The agency may consider a petition for reconsideration
or rehearing as a request for either or both. The
petition may be granted or denied by summary order
and, 1f no action is taken, shall be deemed denied as
provided in ORS 183.482.

Any member of an agency's governing body may move for
reconsideration or rehearing of an agency final order
within 60 days after the order is served.
Reconsideration or rehearing shall be granted if
approved by the governing body. The procedural effect
of granting reconsideration or rehearing on an
agencyls own motion shall be identical to the effect
of granting a party's petition for reconsideration or
rehearing.

Reconsideration or rehearing shall not be granted
after the filing of a petition for judicial review,
except in the manner provided by ORS 183.482(6).

A final order remains in effect during reconsideration
or rehearing until changed.

At the conclusion of a receonsideration or rehearing,
an agency must enter a new order, which may be an
order affirming the existing order.

(ORS 183.482)
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Request for Stay
137-03-0%0

(1) Any person entitled to judicial review of an agency
order who files a petition for judicial review may
request the agency to stay the enforcement of the
agency order that is the subject of judicial review.

{2) The stay request shall contain:

(a) The name of the person filing the request,
identifying that person as a petitioner and the
agency as the respondent;

(b The full title of the agency decision as it
appears on the order and the date of the agency
decision;

(c) A summary of the agency decision; and

(d) The name, address, and telephone number of each
of the following:

(A) The petitiocner;

(B) ALlL other parties to the agency proceeding.
When the party was represented by an
attorney in the proceeding, then the name,
address, and telephone number of the
attorney shall be provided and the address
and telephone number of the party may be
omitted.

{e) A statement advising all persons whose names,
addresses and telephone numbers are regquired to
appear in the stay request as provided in 137-03-
090¢2)(d), that they may participate in the stay
proceeding before the agency if they file a
response in accordance with 137-03-091 within ten
days from delivery or mailing of the stay
request to the agency.
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(3)

(f)

(9

th)

(i)

A statement of facts and reasons sufficient to
show that the stay request should be granted
because:

(A) The petitioner wilt suffer irreparable
injury if the order is not stayed;

(BY There is a colorablte claim of error in the
order; and

(CY Granting the stay will not result in
substantial public harm.

A statement identifying any person, including the
public, who may suffer injury if the stay is
granted. If the purposes of the stay can be
achieved with limitations or conditions that
minimize or eliminate possible injury to other
perseons, petitioner shall propose such
limitations or conditions, If the possibility of
injury to other persons cannot be eliminated or
minimized by appropriate limitation or
conditions, petitioner shall propose an amount of
bond or other undertaking to be imposed on the
petitioner should the stay be granted, explaining
why that amount is reasonable in light of the
identified potential injuries.

A description of additional procedures, if any,
the petitioner believes should be followed by the
agency in determining the appropriateness of the
stay request.

An appendix of affidavits containing all evidence
(other than evidence contained in the record of
the contested case out of which the stay request
arose) upon which the petitioner relies in
support of the statements required under 137-03-
090(2)¢(f) and (g). The record of the contested
case out of which the stay request arose is a
part of the record of the stay proceeding.

The request must be delivered or mailed to the agency

and on the same date a copy delivered or mailed to all
parties identified in the request as required by 137-

03-0%90(2)(d).

(ORS 1B83.482)
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Request for Stay -- Motion to Intervene
137-03-091

1) Any party identified under 137-03-090(2)(d) desiring
to participate as a party in the stay proceeding may
file a response to the request for stay.

(2) The response shall contain:

(a) The full title of the agency decision as it
appears on the order;

(b} The name, address, and telephone number of the
person filing the response, except that if the
person is represented by an attorney, then the
name, address, and telephone number of the
attorney shall be included and the person's
address and telephone number may be deleted;

(c) A statement accepting or denying each of the
statements of facts and reasons provided pursuant
to 137-03-090¢2)(f) in the petitioner's stay
request;

(d) A statement accepting, rejecting, or proposing
alternatives to the petitioner's statement on the
bond or undertaking amount or other reasonable
conditions that should be imposed on petitioner
should the stay request be granted.

{3) The response may contain affidavits containing
additional evidence upon which the party relies in
support of the statement required under 137-03-
091¢2)(c) and (d).

{4) The response must be delivered or mailed to the agency
and to all parties identified in the stay request
within ten (10) days of the date of delivery or
mailing to the agency of the stay reguest.

(ORS 183.482)
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Request for Stay -- Agency Determination
137-03-092

(1y The agency may allow the petitioner to amend or
supplement the stay request to comply with 137-03-
090(2)¢a)-(e) or (3). All amendments and supplements
shall be delivered or mailed as provided in 137-03-
090(3), and the deadlines for response and agency
action shall be computed from the date of delivery or
mailing te the agency.

(2} After the deadline for filing of responses, the agency
shall:

(a) Decide upon the basis of the material before it;
or

(b) Conduct such further proceedings as it deems
desirable; or

(c) Allow the petiticner within a time certain to
submit responsive legal arguments and affidavits
to rebut any response. Petitioner may not bring
in new direct evidence through such affidavits.
The agency may rely on evidence in such
affidavits only if it rebuts intervenor evidence.

{3) The agency's order shall:

(a) Grant the stay request upon findings of
irreparable injury to the petitioner Forl and a
colorable claim of error in the agency order and
may impose reasonable conditions, including but
not timited to a bond or other undertaking and
that the petitioner file all documents necessary
to bring the matter to issue before the Court of
Appeals within a specified reasonable period of
time; or

(b} Deny the stay request upon a finding that the
petitioner failed to show irreparable injury or a
colorable claim of error in the agency order; or

(c)} Deny the stay request upon a finding that a
specified substantial public harm would result
from granting the stay, notwithstanding the
petitionert's showing of irreparable injury and a
colorable claim of error in the agency order.
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(&)

Nothing in 137-03-055 or in 137-03-090 to 137-03-092
prevents an agency from receiving evidence from agency
staff concerning the stay request. Such evidence
shall be presented by affidavit within the time limits
imposed by 137-03-091(3). 1If there are further
proceedings pursuant to 137-03-092(2), the agency
staff may present additional evidence in the same
manner that parties are permitted to present
additional evidence.

Request for Stay -- Time Frames

137-03-093

1)

(23

Unless otherwise agreed to by the agency, petitioner,
and respondents, the agency shall commence any
proceeding instituted pursuant to 137-03-092(2) within
20 days after receiving the stay request.

Unless otherwise agreed to by the agency, petitioner,
and respondents, the agency shall grant or deny the
stay request within 30 days after receiving it.

(ORS 183.482)
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Power of the Director

340-11-136

1

(2)

3

4)

Except as provided by rule 340-12-075, the Director,
on behalf of the Commission, may execute any written
order which has been consented to in writing by the
parties adversely affected thereby.

The Director, on behalf of the Commission, may prepare
and execute written orders implementing any action
taken by the Commission on any matter.

The Director, on behalf of the Commission, may prepare
and execute orders upon default where:

(a) The adversely affected parties have been properly
notifted of the time and manner in which to
request a hearing and have failed to file a
proper, timely request for a hearing; or

(b} Having requested a hearing, the adversely
affected party has failed to appear at the
hearing or at any duly scheduled prehearing
conference.

Default orders based upon failure to appear shall
issue only upon the making of a prima facie case on
the record.

Miscellaneous Rules -- Unacceptabte Conduct

137-04-010

A presiding officer may expel a person from an agency

proceeding if that person engages in conduct that disrupts

the proceeding.
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Miscel laneous Provisions
F340-11-140

GAR ~Chapter -340 ; -rubes -346-11-0G16 -to -346G-11-140 ; ~as -amended
and -adopted -+une -25; -19F6& ;- -shatkt -take -effect -upon -prompt
fibing -with -the -Secretary -of -Stater - -Fhey -shatt-govern-att
further -admintetrative -proceedings -thern -pending -pefora -the
Gommiseton-or -Department -except -to -the -extent -that;-in-the
eptnton -of -the -Prezstding -0ffFeer; -thetr -apptication-in-a
particutar-actien -woukd -not -be -feastbbe -or -woutd -work -an
fnjastice s ~in-which -event; -the -procedure -tn -former -rukes
destgnated -by -the -Prestding -0fftecer -shakt-apply -1

Procedures for Conduct of Contested Case on Order of
Environmental Quality Commission Selecting a Land Fill
Disposal S$ite Under Authority of 1985 Oregon Laws, Chapter
679.

340-11-1417 Rules/Applicability.

(a) The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules)
for application to any contested case conducted by or
for the Commission on its order selecting a landfill
disposal site pursuant to 1985 Oregon Laws, Chapter
679.

{b} The Model Rules shall only apply to the contested case
(or cases) described in subsection 340-11-141¢a). The
Commission's rules for conduct of contested cases, OAR
340-11-097 through 340-11-140, shall continue to apply
in all other cases. These rules shall become
effective upon filing of the adopted rule with the
Secretary of State.
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Procedures for Conduct of Contested Case on Penial Pursuant
to OAR 340-48-035 of 401 Certification of the Proposed Salt
Caves Hydroelectric Project.

340-11-142 Rules/Applicability.

(]

(2)

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules)
for application to any contested case conducted by or
for the Commission on denial pursuant to OAR 340-48-
035 of 401 certification of the proposed Salt Caves
Hydroelectric Project.

The Model Rules shall only apply to the contested case
(or cases) described in subsection 340-11-142(1). The
Commission's rules for conduct of contested cases, OAR
340-11-097 through 340-11-140, shall continue to apply
in all other cases. These rules shall become
effective upon filing of the adopted rule with the
Secretary of State.
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Agenda Items K, L, M

MEMORANDUM

To; Environmental Quality Commission

From: Hearings Officers

Sﬁbject: Hearing Report for PM;g Rule Change Hearings Held

March 2, 3, 7, 9, and 10, 1988

Summary of Procedure

As announced in the public notice, public hearings were convened
as follows: Wednesday March 2 in the 2nd Floor Conference Room,
Portland Building, 1120 S.W. 5th, Portland; Thursday March 3 at
the same location; Monday March 7, in the Jackson County
Courthouse Auditorium, 10 S. Oakdale, Medford; Wednesday March 9
in Conference Room A, Juvenile Justice Center, 1128 N.W.
Harriman, Bend; and Thursday March 10 in the Court Annex
Conference Room, 1100 L Avenue, ILa Grande. The purpose of the
hearings was to receive testimony on proposed PM{g amendments to
Ambient Air Standards, Air Pollution Emergency Rules, revisions to
the New Source Review Rules, and Prevention of Significant
Deterioration Rules and proposed committments for PM;p Group II
Areas, as revisions to the State Implementation Plan. Sarah
Armitage conducted the Portland hearings, Merlyn Hough conducted
the Medford hearing, and Spencer Erickson conducted the hearings
in Bend and La Grande.

Oral and written testimony was offered by Henry Rust of Timber
Products Co., Andre' Pinnette of Bend, Sue Joerger of SOTIA, and
John Simpson of Bend.

Oral testimony was offered by lLarry Cribbs of La Grande, John
Charles of the Oregon Environmental Council, Norm Cimon of La
Grande, Jim Brown of La Grande, John J. Harmon of Medford, Elzy
Kees of Medford, Art Balbini of Bend, Don Sands of La Grande,
Glenn Reed of Bend, William Martin of Bend, Donna Berry of La
Grande, Marge Woodfurd of lLa Grande, Marie Lester of La Grande,
and Grant Darrow of the Oregon Chimney Sweeps Association.

Written testimony was submitted by D'Arcy P. Bannister of the U.S.
Department of the Interior, Llewellen Matthews of the Northwest
Pulp and Paper Association, Thomas €. Donaca of Associated Oregon
Industries, David S.Kircher of the U.S. EPA, Carol Pedersen
Moorehead of the American Lung Association, Saltmen & Stevens,
P.C. for the Cogeneration Interest Group, L.R. Starr of
Summerville, and Max Robertson of Bend.

Summary of Testimony
For ease of reference, testimony taken at the March, 1988 PMjj

hearings is broken int: four categories: standards and monitoring,
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general policy issues, field and slash burning, and residential
woodheat.

STANDARDS AND MONITORING

Henry Rust

Director, Environmental Affairs
Timber Products Co.
Springfield, OR 97477-0055

Mr. Rust submitted written comments in a letter dated March 3,

1988, and oral comments at the March 7 Public Hearing in Medford.
In both sets of comments, Mr. Rust remarked that proposed Oregon
PM;o regulations unnecessarily retain the TSP standard, which in
his view, would require duplicate testing of some point sources.

D'Arcy P. Bannister

Supervisor, Mineral Issues Involvement Section
Branch of Engineering and Economic Analysis
U.S. Department of the Interior

East 360 3rd Avenue

Spokane, Washington 99202

Mr. Bannister submitted written comments in a letter dated
February 8, 1988. The Mineral Issues Involvement Section of the
Department of the Interior commented on the proposed amendment of
the Ambient Air Quality Standards (OAR 340-31-005 through 040).
They want to know the present emission levels from industrial
plants and mining-related operations, and how the new air quality
standards will affect the minerals industry. They also guestion
whether it is economically feasible for mining sources of
particulates to apply the best available control technology for
PMyg. Sources of fine particulates from mining range from open-
pit blasting to emissions from processing plants.

Llewellen Matthews '

Executive Director, Northwest Pulp and Paper Association (NWPPA)
1300 114th Avenue S.E., Suite 110

Bellevue, WA 98004

The NWPPA submitted written comments in a letter dated March 18,
1988. Their comments were lengthy and are included in this
memorandum as attachment 1. In general, NWPPA expresses concern
that DEQ will unnecessarily be designating Group I PM,g areas as
in nonattainment, inconsistent with EPA requirements and without
sufficient supporting data. DEQ could be abusing its
administrative discretion if it designates Group I areas as in
nonattainment, based on inadequate data and inadequately explained
or undisclosed assumptions.



In NWPPA's view, the unnecessary designation of Group I areas as
in nonatttainment could increase Oregonfs exposure to EPA's
nonattainment area sanctions. If Group I areas were not
designated as in nonattainment, then, in NWPPA's view, there weculd
be less likelihood of application of certain EPA sanctions.

The NWPPA also commented that the full federal Clean Air Act
review requirements that would be required for Group I areas
designated as in nonattainment would industrial growth and
modernization. Compliance with lowest achievable emission rate
(LAER) is discouraging to new sources and modernization. NWPPA
stated that it would be difficult for an applicant to show that
the SIP is being carried out for the nonattainment area because
DEQ itself may face difficulties in regulating woodstoves, which
are the major contributors to Group I PM;g problems.

Premature designation of Group I areas as in nonattainment could
raise the question, when three years of successful attainment have
been demonstrated, of what date to use in calculating three years
of valid data needed in order to de-designate the area.

The NWPPA is also concerned that proposed DEQ regulations do not
include any of the EPA's three phase-in exemption periods for
preconstruction monitoring required in support of new source
review in PSD areas. Even though DEQ knows of no proposed NSR
sources currently doing pre-construction monitoring for
particulate matter, there could be project applicants who could
qualify for one or two of the exemptions proposed by EPA.

The DEQ takes too lenient an approach to regulation of woodstoves,
the major sources of PMyg, while it maintains requirements for
point sources that are more stringent than federal standards.

Finally, the NWPPA stated that there exist economic impacts of the
proposed PMj, regulations that were not included in DEQ's
statements of fiscal and economic impact. In addition to certain
additional costs to the DEQ, the rules will increase pre-
construction monitoring costs for NSR applicants, increase permit
application costs to applicants going through full nonattainment
review procedures, and increase costs for point source
curtailment.

Thomas C. Donaca

General Counsel

Assoclated Oregon Industries
1149 Court Street, N.E.
Salem, Oregon 97309-0519

Mr. Donaca submitted written comments in a letter dated March 21,
1988, He stated that Associated Oregon Industries (AOI) reviewed
the comments of NWPPA, and agrees with them. AOI concurs that
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data does not at this time require designation of Group I areas as
in legal nonattainment. Local governments should be made aware
that designation of Group I areas as in nonattainment nay
accelerate potential for EPA sanctions. Local governments should
also be made aware of difficulties involved with being de-
designated, especially if a proposed SIP does acheive attainment
within the EPA time frame. DEQ should take as much time as
federal law and rules allow to develcop and implement an overall
program to achieve attainment, in view of the complexity of the
PM;o issue, the cost to DEQ and the cost to the regulated
community. Forcing the industrial community ‘to assume LAER or
BACT in the area where industry is already the most stringently
regulated will not be cost effective and w111 not solve overall
PM10 problems,

David S.Kircher

Chief, Air Programs Development Section

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue

Seattle, Washington 98101

On behalf of EPA's Region 10 PM,o Task Force, Mr. Kircher
submitted comments by letter dated March 16, 1988. EPA's comment
were lengthy and will be summarized in this report and also
included as attachment 2,

EPA submitted the following comments:

A "dimensionless system" of measurement, as referenced in the
public notice, does not apply to measurement of particulate
matter.

DEQ failed to include a necessary definition of PMjy in the
documents submitted for comment.

DEQ must add a definition of "emission standard or limitation" to
its rules, as agreed in the October 23, 1987 letter from Fred
Hansen to Robie Russel on Stack Heights and Dispersion Techniques.

EPA objected to the definition of "ambient air® as being that
which is "normally used for respiration by plants or animals".
EPA's objection could be cured by removal of the word "normally",
which they view as creating too restrictive a definition.

EPA objected to the definition of an "ambient air monitoring site”
as one that had been "established by the Department", and to the
statement that "such sites are intended to represent a relatlvely
broad area".

"Equivalent method" as defined in 340-31-005(5) must clearly state
that EPA in 40 CFR 50 defines which methods are approved for NAAQS
compliance.



EPA objected to the wording of the ambient air quality rules in
OAR 340-31-01S5, 020, 025, 030, 040, and 055 that restrict
application of these standards to measurements taken at ambient
air monitoring sites. Standards should apply to all locations in
ambient air, regardless of where monitors are located.

Area specific contingency plans should be revised to include by

"whom and how contingency plans will be implemented.

It is not correct to say, under the PSD/NSR program, that no
offset is required for PMjp. PMyg offsets must be obtained if
emissions from a new major source or major modification to an
existing source will cause or contribute to a violation of an
ambient standard.

Because an exemption for sources not significantly impacting
designated nonattainment areas exempts certain major stationary
sources less then 250 ton per year from the attainment area NSR
requirements, the DEQ NSR PM1g rule does not apply to all 100 ton

_per year sources. This must be revised to comply with 40 CFR

51.165(b) which requires the major source permit program to apply
to any major new stationary source or major medification locating
in areas not violating NAAQS.

In its committal SIP for Group II areas, DEQ should identify the
appropriate EPA regional office who will be notified when an
exceedance of the PMip NAAQS is observed.

The terms "attainment" and "nonattainment® used in reference to
Group II areas should appear in quotations because PM;y areas are
not being officially designated as such.

The report on the final status evaluation of each of the Group II
areas along with the inventory of actual and allowable emissions
for these areas must be submitted to EPA no later than August 30,
1990, not September 1, 1990.

Andre! Pinette
61210 Parrell Road
Bend, Oregon 97702

Mr. Pinnette submitted both oral and written comments at the March
9 hearing in Bend. He stated that he was disappointed that not
more Bend residents attended the March 9 hearing. Mr. Pinnette is
concerned that monitoring and interpretation of air quality data
in Bend be done equitably. He wants more information on the role
of inversions on high pollution days and the naturally occuring
background level of PMig particles. In addition, Mr. Pinette is
concerned about the impact of woodstove regulation on low income
persons, and wants a balance in the quality of life in Oregon.
Woodstoves should not be abolished.



Larry Cribbs
P.O. Box 2873
La Grande, Oregon 97850

Mr. Cribbs presented oral comments at the March 10, public hearing
in La Grande. He stated that the DEQ needs to make a better
effort to inform the public in Eastern Oregon. DEQ should leave
copies of rule packages at public libraries, and generally make
information more accessible. Mr. Cribbs is concerned that there
is only one monitoring station in La Grande. There may be a need
for more than one monitor. It is important to know the background
level of particulates from natural sources, such as forest fires,
in order to be able to determine which sources of particulates can
be controlled. Mr. Cribbs believes that monitoring around the -
perimeter of the La Grande area could provide information on
particulates transported into the area. Federal agencies should
be made to comply with state's smoke management plan.

John Charles

Oregon Environmental Council
2637 5.W. Water Street
Portland, Oregon 97201

Mr. cCharles presented oral comments at the March 2 meeting in
Portland. He stated that a PM;y standard shorter than 24 hours is
needed because problems are related to peaks from primary sources.
Averaging readings over a 24 hour period makes PM;y problems
appear to be less than they are. The state should go beyond the
EPA's 24 hour approach and use an 8 to 4 hour standard to address
the peak problem. Mr. Charles objected to the standards proposed
for use in classifying Group I and Group II areas. Group I areas
should be those with a 60% or greater chance of violating PM,g,
standards, instead of a 95% or greater chance. DEQ should
establish stricter criteria than the EPA on designation of Group I
areas., Additional monitoring will cause Group II areas to be
redesignated as Group I areas, and this will involve SIP
revisions, delays, and later dates for compliance.

GENERAL POLICY ISSUES

Sue Joerger

Executive Vice President

Southern Oregon Timber Industries Association (SOTIA)
2680 N. Pacific Hwy.

Medford, OR 97501

Ms. Joerger offered both oral and written comments at the March 7
Public Hearing in Medford. SOTIA had no comments on the new

. standards and proposed changes. It approved of the manner in
which DEQ incorporated new EPA standards into Oregon
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administrative rules. Ms. Joerger's remarks were an effort to put
Group I area control strategies in context of issues facing
southern Oregon timber industry. If implemented, new Forest Plans
would reduce timber supplies by 36% in the Rogue and 10% in the
Siskiyou National Forest. If there is a timber shortage and
regional competition for raw materials, the cost of lumber will
increase. In this situation, Jackson and Josephine County timber
industry may have difficulty competing in the marketplace. Prices
of softwood are set nationally, therefore Jackson and Josephine
County industries are unable to remain competitive by passing
along increased costs. Timber supplies may be further reduced by
the plan to make the Siskiyou National Forest a National Park.

Since the late 1970s, Jackson County industry has reduced its
emissions by 69%, and today, only 13% of worst day and 21% of the
annual average day problem is attributable to industry. Ms.
Joerger stated that the real problem is caused by smoke from wood
stoves which contributes 65% of worst day problem and 41% of the
annual average problem. If DEQ were to close down the forest
products industry, a PMjp problem would still exist in the AQMA.
The PM,qg problem cannot be solved by regulation of industry alone.

SOTIA opposes DEQ's proposed rules which would not treat all Group
I areas the same. Their competitors outside of a Group I area
have an advantage, and their competitors in other Group I areas
could also have an advantage if Group I rules are not uniform.

If timber supplies decrease and the DEQ passes its proposed rules
for PM;g for the Medford-White City Group I area, manufacturers in
Jackson and Josephine Counties will be unable to compete
effectively in national markets. Many companies may not be able
to afford the capital ocutlays necessary to comply with new PMjg,
rules.

Carol Pedersen Moorehead

Regional Director

American Lung Association-Central and Eastern Regions
25 N.W. Minnesota St.

Bend, OR 97701

Ms. Pedersen-Moorehead submitted written comments in a letter
dated March 11, 1988. "Ms. Pedersen Moorehead commends the DEQ for
introducing new PMi, standards. It is essential that we are aware
of and monitor closely those pollutants known or suspected to
cause damage to human health. She encourages DEQ to perform
intensive air quality monitoring for more than one year in
affected areas because of variations in conditions. When
possible, monitoring should continue year-round to assure clean
air.



Saltman & Stevens, P.C.,
1515 §.W. Fifth, Suite 555
Portland, OR 97201

Representing: Cogeneration Interest Group, including Snow Mountain
Pine, Kinzua Corporation, Blue Mt. Forest Products, Prairie Wood
Products, Catalyst Hudson, Douglas County, D.R. Johnscon Lumber
Co., Biomass I and Catalyst Energy Development Corporation

On behalf of the Cogeneration Interest Group, the law firm of
Saltman & Stevens submitted written comments in a letter dated
March 18, 1988. The Cogeneration Interest Group stated that
current new and relatively unproven technologies, including high
pressure bag houses and electrostatic precipitators are not cost
effective for reducing PMjg. In the Group's view, implementation
of the proposed PM;py rules would result in higher electric power
rates and cause fuel switching to natural gas, greater reliance on
hydroelectric potential as well as increased use of wood stoves by
residential customers. Increased use of residential wood heat
would increase PM1g9 problems. The Cogeneration Interest Group is
interested in having an opportunity to discuss PM;y regulation
issues in greater detail.

Norm Cimon
1208 1st Street
La Grande, Oregon

Mr. Cimon presented oral comments at the March 10 meeting in La
Grande. He stated that DEQ should inform the public earlier about
public hearings. Mr. Cimon questions replacement of the TSP
standard, but will accept this if the new PMjg standard
effectively regulates the same pollutants. He is concerned with "
volitalization of chemicals sprayed on burned fields. Sprayed and
burned wheat fields could produce dangerous bi-products. Mr.
Cimon favors the use of tunable lasar devices for pollution
control. Woodstove smoke problems should be separated from
agricultural burning problems. Self monitoring will work for the
majority of agricultural burners, but there will always be a
minority which fails to comply. Mr. Cimon supports block grants
to assist in the switch over to alternate sources of heat. Area
physicians should be surveyed to obtain an idea of particulate
related health problems.

Jim Brown
P.O. Box 300
La Grande, Oregon

Mr. Brown presented oral comments at the March 10 meeting in La
Grande. He commented on his lack of notice regarding the La
Grande PM;g meeting. Up until this point, DEQ has had very little
~ommunity involvement in the Grande Ronde Valley. There is a need
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for a comprehensive smoke management plan in Eastern Oregon. Mr.
Brown supports implementation of a "Clean Air Eléctric Rate"
during periods of atmospheric inversion. In addition, a community
based conservation program is important so people will use less
fuel, pollute less. It is possible to super-insulate close to
100% of homes. There is not enough local political leadership on
pollution problems. Funds may be available from the DEQ or EPA.
DEQ has asked the area to come up with a pollution management
program, but few people realize this because of lack of
involvement by the DEQ.

John J. Harmon

"Chair, Air Quality Commission
Medford Chamber of Commerce
P.O. Box 1511

Medford, Oregon 97501

Mr. Harmon presented oral comments at the March 7 meeting in
Medford. He supports DEQ's adoption of the federal PMjq
standards, and asks DEQ to act as an advocate for enforcement of
the rules. PM;g rules should not be more restrictive in Medford
than in other areas. For fairness of administration, there should
be no unique rules for the Medford AQMA. Mr. Harmon expressed the
wish to participate in the full control strategy that will be
developed for the Medford AQMA.

Elzy Kees, Jr.
2617 Howard Avenue
Medford, Oregon

Mr. Kees presented oral comments art the March 7 meeting in
Medford. He questions the need for the PMi3 regulations. He
would like to see information from the Surgeon General or other
studies proving that particulates cause illness. Have there been
any deaths due to woodsmoke,and has anyone been hospitalized
because of it ? Disease can be caused by well insulated homes,
especially those using air conditioners. Mr. Kees believes that
more people are affected by pollen than by woodsmoke. The Rogue
Valley has already cleaned-up its air without government
intervention. Mr. Kees believes that particulates could be
carried into the area from outside sources. The jet stream could
be carrying particulates from Japan.
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FIELD AND SLASH BURNING ISSUES

L.R. Starr
Rt. 1, Box 102, Slack Lane
Summerville, OR 97876

Mr. Starr submitted written comments in a letter dated March 16,
1988. Mr. Starr is a farmer who described the difference between
burning acreage of wheat stubble and working wheat stubble back
into the ground. When wheat stubble is not burned, two additional
operations are necessary: using a beater and discing. Wheat
fields that were burned are more productive and lose less money
due to disease.

There are great difficulties in rotating wheat with seed grass
when either crop is incorporated instead of burned. For farmers
rotating wheat and seed grass, it is not cost effective to
incorporate wheat straw. Cutting cost and receiving return on
investments in agriculture is the difference between forclosure
and a paying operation.

Art Balbini
7101 S.W. McVey
Bend, Oregon

Mr. Balbini presented oral comments at the March 9 meeting in
Bend. He lives 15 miles north of town up on a hill, and can see
Mt. Bachelor during the winter. However, in the summer during
burning periocds, he cannot see the mountain. Mr. Balbini feels
that before DEQ looks at regulating wood stoves, it should
consider smoke that is blowing into the Bend area. Farmers in
Madras burn and Bend scometimes receives the smoke because it blows
in the wrong direction.

Don Sands

Manager, Valley Chemical -

Member, La Grande Chamber of Commerce, La Grande & Union County
Natural Resocurces Task Force

1002 3rd Street

La Grande, Oregon

Mr. Sands presented oral comments at the March 10 meeting in La
Grande. He objects to having had little notice of the PM;, public
hearing in La Grande. Smoke should be kept in perspective. It is
essential to burn fields and slash. Agriculture and timber are
the two main supporting resources of the Grand Ronde Valley. Self
monitoring must work without government intervention, although
occasionally mistakes are made, Uncontrolled wildfires burning in
the wilderness areas during summer 1987 filled the valley with
smoke, and farmers took the blame. Mr. Sands is concerned that
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the bureaucratic process could lead to excessive regulation, and
costly, complicated laws.

RESIDENTIAL WOOD HEAT

Glenn Reed
Mayor, City of Bend

Mayor Reed presented oral comments at the March 9 public hearing
in Bend. He remarked that the city council is aware of the

. increased smoke problem. Mayor Reed is not in favor of mandatory
curtailment, but thinks that voluntary curtailment could work.
Wood is a secondary source of heat for many Bend residents.
Residents of the West side have a more severe smoke problem than
elsewhere, especially those suffering from respiratory disorders.

John Simpson
1449 N.W. Saginaw
Bend, Oregon 97701

Mr. Simpson presented both oral and written comments at the March
9 meeting in Bend. His written comments were presented in a
letter dated March 8, 1988. After an absence of eleven years, Mr.
Simpson returned to live in Bend and was shocked at the
deterioration of air quality due to woodstoves. Bend is a-
community where people enjoy clean air and clear skies. Bend is
also a tourism-oriented economy, whose resources require
extraordinary care. Mr. Simpson burns wood for heat, and has
learned to minimize visible emissions. Greater numbers of wood
burners burn incorrectly, contributing to much of Bend's problem.
Mr. Simpson supports DEQ's efforts to regulate burning.

Twenty four hour averaging of pollution conditions is not
appropriate to gauge air quality. Periods of poor air quality
occur when both children and adults are likely to be outdoors.

DEQ is urged not to use Klamath Falls as a standard to measure
"bad" air.

Max Robertson
1427 N.W. Quincy
Bend, Oregon 97701

Mr. Robertson submitted written comments at the Bend Meeting in a
memorandum dated March 9, 1988. He remarked that the woodsmoke
problem is a concern to Oregon cities with the increased emphasis
on the economics of energy and heating. More use of wood for heat
has compounded Bend air quality problems, and caused a situation
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of real concern. Mr. Robertson strongly encourages the DEQ to set
standards and to strengthen emissions controls on woodstoves.

William T. Martin
2326 N.E. Ravenwocod
Bend, Oregon 97701

Mr. Martin presented cral comments at the March 9 meeting in Bend.
He stated that he lives downwind of woodstoves and a mill. He
supports PM;, standards because he believes that the smoke problem
is becoming worse. He can no longer exercise outdoors in the
winter. Smoke has been proven to diminish childrens' aerobic
capacity. Poor air quality is of great concern to Bend's resident
athletes, of which there are many. Mr. Martin would like to see a
workable partnership between citizens and industry. He does not
understand why DEQ proposes a 24 hour PM,, standard, and thinks
that looking at 3 or 6 hours in the evening when ventilation is
poor would make more sense. DEQ should spend more money on
informing people about the environmental and health hazards of
wood smoke.

Donna Berry
1205 4th Street
La Grande, Oregon

Ms. Berry presented oral comments at the March 10 public hearing
in La Grande. She read the Omni report and is concerned about
health effects of aldehydes in smoke. Aldehydes are known lung
irritants and will aggravate emphysema and asthma.

Marge Woodford
1202 Penn
La Grande, Oregon

Ms. Woodford presented oral comments at the March 10 meeting in La
Grande. She commented that public education is important because
many stoves now are operated by people who do not know how to burn
wood correctly. Smoke from outdoors come back inside of peoples'
houses and is worse for health than cigarette smoke. Residents of
smokey areas may lose sight of the problem because they can become
accustomed to a smokey environment. Especially respiratory
patients can become prisoners in their own homes on smokey days.
Ms. Woodford favors voluntary curtailment during inversion days in
the winter.
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Commissioner Marie C. Lester
La Grande, Oregon

Commissioner Lester submitted oral comments at the March 10
meeting in La Grande. She commented that she was not given
adequate notice to prepare for the hearing. The Health Department
has studied the PMj ¢ particulate problem in La Grande. The wind
usually clears out inversions. It is important to consider field
burning and wood smoke issues separately. Commissioner Lester is
concerned about the economic issues centered around wood heating.

Grant Darrow

- Vice President

Oregon Chimney Sweeps Association

Mr. Darrow presented oral comments at the March 10 meeting in La
Grande. He offered the following remarks: Eighty percent of the
local population heats with wood, and the economic role of
woodstoves in the community is great. Stoves can be burned
cleanly. Banning of woodstoves is wrong. Mr. Darrow supports the
monitoring of PM;5, but thinks there should alsc be a chemical
analysis of what i1s collected. "Fingerprinting" will reveal main
sources of particulates, and allow the community to address the
problems. DEQ has not done enough public education. Too many
pecple wrongly believe that DEQ has issued a "silent catalytic
mandate". People should understand that catalytic stoves are not
required. Mr. Darrow is concerned that catalysts are neither
operated nor working properly.
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Spencer Erickson

Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

SUBJECT: NWPPA COMMENTS ON DEQ PROPOSALS TO IMPLEMENT EPA'S
NEW PM-10 STANDARD

Dear Mr. Erickson;

Thank you for the information that the deadline for comménts has been extended o March
21, 1888. The proposed rule changes entail some complex issues and the additional time
is appreciated. NWPPA's comments pertain to four issues:

. the proposal to exceed the federal concept for Group ! areas by
prematurely treating them as legal nonattainment areas for PM-10
(thereby triggering LAER and offset requirements for new major sources
instead of BACT);

+ - not including a phase-in period for preconstrucﬁon monitoring for
PM-10 where current data is not available;

. * general approach to woodstoves; during air pollution episodes; and

. adequacy of fiscal and economic impact analysis.

These issues pose two overall concerns.

First, it appears that the package of proposais to implement the PM-10 standard is
based on an approach which is more stringent toward stationary sources to compensate
for a perceived lack of authority to adequately address woodstoves.

Such an approach is ill-advised because it could inadvertently cause greater emissions of
PM-10. It is well recognized in the various Oregon emission inventories that
woodstoves are the single largest contributors of PM-10 and together with soil and road
dust account for approximately two-thirds of the total; whereas major point sources
account for approximately one-fifth. Given these levels of contribution, it is unlikely
that increasingly stringent measures aimed at point sources will achieve enough
incremental gain fo compensate for woodstoves. More importantly, more stringent
requirements for point sources could worsen air quality problems under two scenarios.
One is that many sources would attempt to keep obsolete equipment longer rather than to
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modernize and apply LAER. The other is that those with power boilers needing -
modernization might go to cogeneration to offset some of the increased costs. Utilities
would be required to purchase the power and if residents perceived this as increasing
their electricity rates might increase reliance on woodstoves. It must be remembered
that woodstove users sometimes react to subjective views of utilities and costs rather
than rational views of air quality.

Secondly, the fiscal and economic impact analysis does not address many of the known
impacts that exceeding federal requirements will have on either the regulated
community or the DEQ. For the regulated community there are the increased costs of
additional pre-construction monitoring, additional permit application costs with LAER
review, and additional construction costs. For the agency there are additional costs in
staff resources in reviewing alf of the above, as well as costs of additional document
preparation and sorting out unnecessary legal complications. There may be a cost
difference in preparing a SIP for nonattainment areas versus a control strategy
document to bring Group | areas into compliance in three years. EPA estimates that it
requires up to four years work and $250,000 to develop a SIP for each nonattainment
area. Then, there would be the cost and time involved in de-designating the
nonattainment areas if the control strategies are successful. The legal confusion and cost
may outlast the actual nonattainment problems.

Designating an area as legal nonattainment is a momentous decision and one which shouid
not be made lightly. According to DEQ statements in EQC Agenda Item D, control
strategies for Group | areas will be the subject of a separate rulemaking following the
adoption of this package. Consequently, it appears that the DEQ could delay its decision
regarding legally designating Group | areas as nonattainment until the subsequent
strategies are determined.

At a minimum, NWPPA requests delay in the decision to designate Group | areas as
nonattainment until a complete package of control strategies can be developed or untii
actual data warrants this legal classification.

These problems are explained in the detailed comments which are attached.
Thank you for your consideration.
Sincerely,

Llewellyn Matthews
Executive Director

LM:sd

Attachment: Specific Comments
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ATTACHMENT
SPEGIEIC COMMENTS

I : ignati inment ar fi -1

In promulgating a new PM-10 standard for particulate, EPA devoted a great deal of
consideration (and much of the July 1, 1987 preamble) to the subject of the legal

pathway for implementation. Qut of the lengthy and somewhat tortuous prose of the
preamble, EPA offered two concepts which bear on this issue.

First, EPA determined that the applicable procedures for new PM-10 nonattainment
areas should be derived from Section 110 of the Federal Clean Air Act and not Part D
which governs areas which were in nonattainment in 1977 and failed to meet the
compliance deadlines. Part D sanctions are not of immediate concern unless the new area
fails to come info compliance within the applicable time frame.

Secondly, EPA offered the following concept for designating nonattainment areas. [f there
is sufficient PM-10 data to define an area as nonattainment in accordance with Appendix
K of 40 CFR Part 50 (three years of valid data) then the need for SIP revision can be
determined relatively easily. For areas where there is insufficlent data, a three-step
process is to be used to classify areas preliminarily as Group |, It or lll. Group | areas
have a high probability of exceeding the PM-10 standard but gre_not legal nonattainment
areas until further determinations are made. This second approach is based on
probabilities where there is limited or uncertain data when the uncertainties are
reSolved with actual data, then a different legal procedure and schedule applies. Thus,
there are two different designation schemes with distinct legal consequences.

The Oregon DEQ has correctly used the preliminary classification system but then mixes
up the two available legal procedures by further classifying Group | areas as
nonattainment, reasoning this is immediately necessary "to avoid federal sanctions.”

As mentioned above, EPA interprets Part D sanctions as not immediately applicable.

This is explained further below. Also, the DEQ, in EQC Agenda item D, states that control
strategies for Group | areas must be coordinated with local governments and cannot be
completed until May 1, 1988. Thus, there is no real need to classify Group | areas as
nonattainment at this time.

Some of the problems of prematurely designating Group | areas as nonattainment include:

1. ] with 's_legal definiti nonattainm “arbifrary and

Section 171(2) of the federal Clean Air Act defines a "nonattainment area" as:

"for any air pollutant an area which is shown by monitored data or which is
calculated by air quality modeling (or other methods determined by the

Administrator to be reliable) to exceed any NAAQs for such pollutant.”
(emphasis added)

Historically (prior to the current efforis to develop a PM-10 standard and determine
PM-10 nonattainment areas), honattainment designations were among the most



thoroughly litigated administrative choices under the Clean Air Act. With respect to
designations based on modeling versus monitoring, the cases have upheld agency
discretion but have made it clear that modeling exercises will be reversed if
assumptions are undisclosed or inadequately explained. See Columbus and Southern Ohio
Electric Company v, Costle, 638 F. 2d 910, 912 (6th Cir. 1980) and Cincinnati Gas and
Electric Company v. Costle, 632 F. 2d 14, 19 (6th Cir. 1380).

In the present instance, EPA notes there is reason to doubt PM-10 monitoring data that
is available for designation purposes and it is partly for this reason that it devised the
preliminary classification system. Specifically, at page 24680, footnote 7, of the July
1988 Federal Register, the preamble states that EPA has found some uncertainty exists
in the PM-10 measurements collected prior to 1987 with the PM-10 instruments
available at that time; depending on the instrument, there is a zone of uncertainty of +/-
20 percent around the standard for the purpose of calculating the probability of
attainment,

Oregon's baseline PM-10 data is from the 1984-1986 period and design values for
proposed Group | areas are considered approximate.

Given the probability guidelines developed by EPA for preliminarily classifying Group |
areas, and the time frame of the Cregon baseline data, it is probably correct to classify

certain areas as Group |; however it is probably arbitrary and capricious to go further
at this time and classify Group | areas as legal nonattainment.

The EQC Agenda Item F at page 3 states: "Failure 1o have an adequate strategy to achieve
compliance in Group | areas could lead to federal funding and construction sanctions." A
similar statement is made in EQC Agenda ltem D. The rationale for designating Group |
areas as nonattainment is that this is necessary as part of having an adequate strategy to
avoid federal sanctions. lronically, as a legal matter, this proposal accomplishes the
opposite and jncreases the probability of federal sanctions sooner.

EPA explained in the July 1, 1988 Federal Register preamble pages 24677-82, that
Section 110 SIP requirements apply to newly designated PM-10 nonattainment areas
and to a certain extent areas preliminarily classified as Group I. Part D sanctions (for
nonattainment that failed attainment deadlines in first round SIPs} do not apply. EPA
(page 24682) is clear that federal intervention is provided for under Section

110(c)}(1) if a state fails to submit a plan at all or the plan submitted is inadequate for
attainment compliance with PM-10.

EPA does not suggest Section 110 sanctions would be considered for areas preliminarily
categorized as Group I, but does raise the question (suggesting the possibility) as to
whether the sanctions apply to actual PM-10 nonattainment areas. EPA states its
intention to explore the legal issues, appropriateness and authority for imposing -
construction bans and funding sanctions under Section 110 to actual PM-10
nonattainment areas.

Assuming EPA resolves these questions in the affirmative, the DEQ proposal to designate
Group | areas as nonattainment actually increases the exposure to federal sanctions.
Also, although EPA clearly did not intend such a result, it appears the DEQ's proposed
designation of Group | areas as nonattainment areas means DEQ intends Part D review



procedures to apply. This raises another legal uncertainty in whether DEQ is also
unnecessarily increasing Oregon's exposure to Part D sanctions.

3. ianati r r nen inment will di [ futur
rnizati

If the DEQ defers designating Group 1 areas as nonattainment, it could proceed to develop
control strategies pursuant to EPA requirements and decide as part of the pending
process on a case-by-case basis, whether more stringent new source reviews (LAER or
other) are necessary. Thus, the DEQ would have flexibility based on actual needs that
emerge as part of developing the control strategies.

| if the DEQ designates Group | areas as nonattainment, then presumably full federal Clean
Air Act review requirements under Part D, Section 173 would be required, including:

. offsets or "further reasonable progress" demonstration for the region;
’ compliance with lowest achievable emission rate (LAER); -
. all major sources owned by the applicant are in compliance or on a

schedule for compliance; and

. the applicable implementation plan is betng carried out for the
nonattainment area.

The problems for stationary sources seeking to expand or modernize center prlmarﬂy
around the second and fourth requirements.

ILAER means the most stringent level of control for the particular source category unless
the applicant shows it is not achievable.. The problems with LAER have to do with the
practicality of identifying some uncertain technology that exceeds NSPS. The agency and
applicant are cast in an adversarial position of arguing whether some extreme control
technology required in another situation is or is not too radical. In the final analysis,
the single most discouraging type of review for a new source and modernization is LAER.

Also, the applicant wouid be required to show the SIP is being carried out for the
nonattainment area. Since the major category of PM-10 emissions in Oregon's Group |
areas is woodstoves and because the DEQ doubts its legal authority with respect to
woodstoves, it is unlikely that a private applicant will be able to satisfy this
requirement if DEQ itself is uncertain.

4. Prematurely designating Group 1 areas as nonattainment will create legal

I i ion n -desi he ar

EPA requires states with Group | areas to submit complete SiPs within nine months of
promulgation of the PM-10 standard that will demonstrate attainment as expeditiously
as possible but not later than three years from SIP approval.

Assuming the control strategies proposed for Group | areas are successful and attainment
is demonstrated at the end of the specified three years, the legal consequences of
nonattainment status need not be triggered. 1f Group | areas are classified as
nonattainment now (in advance of three years valid data) questions are created as to what



is the applicable date from which three good years of valid data must be shown in order
to de-designate the areas.

The proposed DEQ regulations do not include a phase-in exemption periods for pre-
construction monitoring required In support of a new source review (NSR} in PSD
areas. Normally under PSD rules, one year of monitoring is required but sources may
rely on other applicable monitoring in the proximity. EPA, in promulgating the PM-10
standards, recognized problems to applicants with plans underway and provided three
phase-in exemption period depending on when the PSD application js complete.

The DEQ rationalizes disallowing the three phase-in exemption period for monitoring in
EQC Agenda ltem F by stating, "No proposed NSR sources are currently known by the
Department to be doing pre-construction monitoring in Oregon for particulate matter,
so no current programs are known to be affected.”

This reasoning appears to be an error in interpreting how EPA visualized the phase-in
exemption periods for monitoring to be applied. First, EPA's proposal specifies that a

NSR applicant is eligible for the phase-in monitoring depending on when a complete PSD
application is submitted (page 24686). Eligibility does not have to do with commencing

pre-construction monitoring by June 1988 as suggested by the DEQ.
Specifically, EPA established the following phase-in periods:

. Complete PSD applications submitted within 10 months after the new
PM-10 standard have nc new monitoring requirements;

. complete PSD applications submitted within 10-16 months may use
exisling PM-10 or PM-15 representative data or collect data which can
come from non-reference methods and will involve at least 4 months of

data;

. complete PSD applications submitted within 16-24 months must use
reference methods-and have at least 4 monihs of data.

Although DEQ may be correct that there appear to be no project proponents who will
have pre-construction monitoring in place by June 1988, this is not the criteria for
eligibility for one of the phase-in exemptions. It is entirgly likely that there are
project applicants who could qualify for the second or third of EPA's three exemptions.
For example, any modernization replacement at a pulp mill. As another exampie, there
appears to be progress in the proposal for a groundwood mill in Southern Oregon. In the
latter case, requiring a full year of reference method PM-10 monitoring could cause the
project proponents to consider ocating in Northern California instead.

The EQC Agenda Item E document states that clarification is needed that wood and coal
space heating shall be curtailed when future legal authority exists to do so. Meanwhile
the proposal amendments to the Alr Pollution Episode requirements appear to be very



minimal with respect to woodstoves compared to point sources. For Warning and
Emergency Levels, woodstoves and fireplace use is prohibited if legal authority exists
whereas point sources are required to shutdown and to "assume economic hardships.”

Again, this illustrates relative leniency toward woodstoves, the major sources of PM-10
while elsewhere requirements for point sources are more stringent than federal

requirements.

l AT

In the foregoing comments, a number of economic impacts were identified which were
not mentioned in the DEQ statements. These are summarized together as follows:

Increased costs to DEQ for SIP preparation and resolving legal ambiguities
for Group | areas which are prematurely designated legat nonattainment;

increased costs to DEQ for data demonstrating that a iegal nonattainment
area may be de-designated;

increased pre-construction monitoring costs for NSR applicants under
DEQ's proposal as opposed to EPA's phase-in exemptions (several :
applicants will experience cost differences due to 12 months as opposed to
4 months of monitoring);

increased permit application costs to the agency and applicant in going
through full nonattainment review procedures as opposed to Group | area
control strategies envisioned by EPA,

increased costs for point source curtailment as opposed to woodstoves.
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John Kowalczyk, Manager

Planning & Development, Air Quality Division
Oregon Department of Environmental Quality
811 Southwest Sixth Avenue

Portland, Oregon  97204-1334

Dear Mr. Kowalczyk:

Members of EPA Region 10's PMygy Task Force have reviewed DEQ's draft
rules submittal which included the PMjp Ambient Standard and Emergency
Action Manual modifications, New Source Review (NSR) and Prevention of
Significant Deterioration (PSL) rule revisions, and Group II committal SIP.
We appreciate this copportunity to comment on your proposed rule revisions
while they are still in draft.

It is our intent in reviewing and commenting on state rule revisions
that changes conform with federal requirements, i.e. that these revisions are
no less str1ngent than required by the federal Clean Air Act (CAA).

Therefore, 1in our comments, we have tried to distinguish between those
changes which must be made to your proposed rules in order to satisfy CAA and
regulatory requirements and changes which are our recommendations.

Our comments appear in the enclosure and are organized by agenda item.
If you have any questions regarding our comments, please feel free to contact
me at (206) 442-4198 or Ann Williamson at (206) 442-8633.

Sincerely,
] gy
l«-/t,/{?’-(/ /)’/

y David S. Kircher, Chief
Air Programs Development Section

Enclosures 1 and 2

cc: Jim Herlihy, 000
Ron Householder, DEQ
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Enclosure 1

Agenda Ttem D: Informational Ruport: Hew Federal Ambient Air Quality
Standarz for Particulate Matter (Piljg) and Its Effects on
Cregon's Air Quality Prouram- _

lle have no comments on this agenda iten.

Agenda Item E: Request for Authorization to Conduct a Public Hearing to Amend
- Ambient Air Standards (0AR-3Z0-37-005 throuch -0557 and Air
Pollution Emergencies {QAR 340-27-005 through -0727
Principaliy to acdd Kew rederal PMjg Requirements as a
Revisicn to the State Implementation PTan-

Attachment 1- We have no comments on this portion of Agenda Iltem E.

Attachment 2- On the second page of the attachment under Items 2. and
5., it is incorrect to include particulate in a “dimensionless system". By
definition and due to par;1cu?ate matter's capacity to exist in two distinct
phases (so11d/11qu1d gas it must be expressed in terms of mass per unit

standard volume (ug/m?)

Attachment 3 (Defirnitions (340-37-005)}- Qur comments on Attachment 3
are divided into three sections: ‘'general definition requirements for ambien
standards, -general definition requirements for SIP revisions and specific
comments on DEQ's propesed rule revisions. The ambient standards and general
SIP revision comments are based on a comparison of the guidance EPA provided
each of the state and local agencies in a letter dated February 4, 1988, and
the proposed revisions as they appear in this draft submittal.

For Ambient Standards:

Although PMyp has been added to the section on ambient air quality
standards (340-31-015), there appears to be no definition of PMjp including
reference methods under 40 CFR Part 50, Appendix J or an equivalent method
designated in accordance with 40 CFR Part 53 (4C CFR 50.6 (c}}. A definition
of PMyg is required.

Fbr General SIP Revisions:

It is unclear frem DEQ's submittal whether "particulate matter” or
"particulate matter emissions" are defined anywhere in the Oregon rules, If
they are not, then definitions for "particulate matter” (40 CFR 51.100 {oo))
and part1cu?ate matter emissions” (40 CFR 51.100 {pp)) must be added to this
rule revision. Neither "PMjg", including reference methods under 40 CFR
Part 50, Appendix J or equ1va?ent method des1gnated in accordance with 40 CFR
Part 53 (40 CFR 51,100 {qgq)) nor "PMig emissions" (40 CFR 51.100 (rr}) are
current?y defined in the rule. These definitions must be included. Further,
revisions to requirements for sources to report Ph}o emissions instead of
{or in addition to, optional) particulate matter emissions, effective January
1, 1988 {40 CFR 51.322(a)(1) and (b)(1)), and revisions to the procedures for
reforting PMyg emissions to EPA (40 CFR 51.323(a){3)) do not appear to be
inciuded in the rule revisions. Unless these definitions are included
elsewhere in the Oregon rules, they must be added. '
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A definition uv "emission standard or limitation” was to have been
provided as part of the Plyg rule changes as agreed to in a letter from
Fred Hansen to Robie Russell dated October 23, 1987, for Oregon rules for
Stack Heights and Dispersien Techniques. This definition must be added to
your rules,

. The following are specific comments on the proposed rule revisions as
submitted in Attachment 3:

(1). The definition of ambient air as proposed in {1) is unacceptable
as written., The current 40 CFR Part 50.1 definition states that "ambient
air" means that portion of the atmosphere, external to buildings, to which
the general public has access. We could approve a definition of ambient air
based on the 40 CFR Part 50 wording or the proposed DEQ definition modified
by deleting the term "normally". It is unclear in the present context what

"normally" means.

(2}. A definition of "ambient air monitoring site" would only be
acceptable to EPA if it indicates that a site must comply with applicable
instrument and siting requirements {e.g. 40 CFR Parts 50, 53 and 58).
Provisions which restrict who can estabiish a site, the purpose of the site,
the area of representation and who needs to approve the site, are not

acceptable.
The proposed definition of "ambient afr monitoring site" does not

?cco?nt for sites established for PSD purposes or special purpose monitoring
SPM). ‘
By stating in the proposed definition that "sites are fintended to
represent a relatively broad area” suggests that PMjp microscale or

neighborhood scale siting is inappropriate.
Appendix E of 40 CFR Part 58 is sufficiently clear and specific

in establishing "standard siting criteria”. Any additional siting criteria
approved by DEQ is unnecessary and could serve to misconstrue the Agency's
intent in 40 CFR Part 58.

(3). Item (5) defining “equivalent method" must clearly state that EPA
in 40 CFR Part 50 defines which methods are approved for NAAQS compliance
purposes. ' :

(4). The proposed change to each of the ambient standards (UAR
340-31-015, -020, -025, -G30, -040, and -055) which would make them
appticable only at an “ambient air monitoring site” is unacceptable. .The
ambient standards must apply at all Jocations in ambjent air, regardless of
whether or not a monitor is located on that specific piece of ground. This
change would further preclude the use of dispersion modeling to estimate
ambient concentrations at locations without monitoring sites, seriously
undermining the SIP and new source review processes.
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Attachment 4- While revisions to the emergency episode plan and
arca-specific contingency plan regulation changes were included in this
submittal (OAR 340-27-01C, 340-27-015 and 340-27-025), the implementation of
the contingency plan was not. The rule should be revised to include by whom
and how the contingency plans will be implemented (40 CFR Part 51, Appendix L
Section 1.1). Please note that levels of significant harm for various
poilutants are no tonger 1isted in 40 CFR Part 51.16 as indicated in your
g?1e revision on page 1 of Attachment 4, but rather appear in 40 CFR Part

.151.

Agenda Item F: Request for Authorization to Conduct a Puhblic Hearing on
Revisions to the New Source Review Rules (0AR 340-20-220
through -260) and Prevention of Significant Deterioration
Rules (0AR 340-31-100 through -130)-

On page 5 of the Background and Problem Statement to the EQC, the
statement is made that "no offset is required for PMjp" under the PMjp
PSD/NSR program. This is untrue. As stated in 40 CFR 51,165{b) which
describes the new PMjg &SR program, PMjg offsets must be obtained if
emissions from a new major source or major modification to an existing source
will cause or contribute to a violation of an ambient standard. PMygp
emission offsets, either from the source itself or from other sources, must
be obtained to reduce the impact of the new or modified source to less than
the defined significance levels. This should be clarified.

Attachments 1 and 2-

Revision 6 on page 5 of Attachment 2 should cite Supplement A as well
as "Guidelines on Air Quality Models (Revised)" as references for air quality
modeling procedures (see tnclosure Zi.

For PMyq NSR Revisions and PMyq PSD Revisions:

As noted in our review of earlier sections of DEQ's proposed rule
revisions, it is unclear whether definitions exist for "particulate matter”,
"particulate matter emissions” anywhere in the Oregon rules. A definition of
“PM1o" including reference methods under 40 CFR Part 50, Appendix J, or
equivalent method designated in accordance with 40 CFR Part 53 (40 CFR 51.17CC
(qq)) and a definition of "PMjg emissions” (40 CFR 51.100 (rr)) must be
added to the rules as well as definitions for "particulate matter" and
“particulate matter emissions".

For PMjg NSR Revisions:

The major source permit program as described in 40 CFR Part 51.765(b)
and the procedures for approving attainment area offsets as described in 40
CFR 51.165(b){3) must apply to any new major stationary source (100 tons per
year cutoff) and major modification locating in areas not violating NAAQS.
The DEQ rule as currently written does not apply to all 100 ton per year
sources since the exemption for sou-ces not significantly impacting
designated nonattainment areas {0AR 340-20-245(3)) exempts certain major
stationary sources less than 250 tons per year from the attainment area NSR
requirements. This must be revised to comply with 4C CFR 51.165(b).



For PHyg PSD Revisions:

[f DEQ has defined "total suspended particulate" in their existing
rules, this definition should either be revised or retained per the
requirements identified in 40 CFR Part 51.100(ss)), or if a definition does
not exist, one should be added per the referenced CFR cite above.

Attachment 3- Oregon State Implementation Plan Commitments for PM1g
Group Il Areas (Bend, La Grande and Portland)

EPA is requiring that all Group II committal SiPs be submitted for
formal approval. Therefore, state and local agencies are required to submit
committal SIPs containing a sigrned agreement to perform specific monitoring
and reporting tasks per EPA guidelines. It is unclear from the committal SIP
format we are reviewing whether the SIP will be submitted in a formal fashion.

Under Section 5.4.3 Reporting Exceedances To EPA, DEQ should identify
the appropriate EPA regional office divisions (i.e. Air and Toxics Division
and Environmental Services Division) who will be notified when an exceedance

of the PMyg NAAQS is observed.

The use of the terms attainment and nonattainment when referring to the

status of PMyg areas should appear in quotes since PMjpg areas are not
officially being designated as such (Sections 5.4.4 and 5.4.5).

Under Section 5.4.4 Notification Of Violations To EPA, the third

sentence in the second paragraph is incomplete. We would recommend the
sentence be revised as follows: "At sites where less than daily samples are

being collected, if an exceedance is observed, an adjustment to account for
missing samples will be made for all other days not sampled between the

exceedance day and the next sample day.”

The report on the final status evaluation of each of the Group Il areas
along with the inventory of actual and allowable emissions for these areas
must be submitted to EPA by no later than August 30, 1990 not September 1,
1990. Corrections to Sections 5.4.6 Evaluation Of Area Status And Reporting
To EPA and 5.4.7 Emission Inventory should be made to reflect this

L2 ER
requirement,
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MEMORANDUM

SUBJECT: Revision of PSD Programs to Incorporate Revised
Modeling Guidelines

. /
FROM: David €. Bray, Technical Adviso:f}té )

Alr Programs Development Section

TO: State Air Cocrdinators

On January 6, 1988 (53 FR 392), EPA revised the requirements
for prevention of significant deterioration (PSD) programs
concerning modeling procedures. It is now necessary for all
state and local agencies with EPA-approved or delegated PSD
programs to incorporate Supplement A of the Modeling Guidelines,
as well as the 1986 version of the Cleellne on Air Quality
Modeling.

Each of the Region 10 state and local agencies which
implement the PSD program have previously indicated that they
will be incorporating the 1986 Modeling Guidelines into their
programs at the same time as they adopt the new PM;, permitting
provisions. It appears that it would be an easy matter to
include Supplement A in these revisions as well as the 1986
Guidelines.

: Please provide a copy of the attached Federal Register
notice to each of your state and local agencies which implements
the PSD program and discuss with them the need for including
Supplement A in their forthcoming PSD rule revisions. We will
also mention the need to incorporate this Supplement when we
comment on proposed PM;, rule revisions.

If you have any questions on the changes needed in the state
or local rules, please give me a call at FTS 399-4253. If you

have any questions on the Modeling Guidelines themselves, contact

Rob Wilson at FTS 399-1531.

Attachment

cct G. Abel
D. Kircher
A. Williamson
R. Wilson
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Environmental Quality Commission

DEQ-46

HEIL GOLOSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDIUM
To: Environmental Quality Commission

From: Fred Hansen ﬂ?@'— 50—47 o~

Subject: Written Comments Received on the PMjp Rules Changes
Agenda Items K, L and M
April 29, 1988, EQC Meeting

Due to the volume of written materials received concerning the
PM,p rules changes, the Department is submitting them separately
attached to this memorandum. The Northwest Pulp and Paper
Association and EPA's written comments are attached to the
hearings report since they are not as easily summarized as the
rest of the written comments.

Sarah Armitage:kp
Attachment: Written Public Testimony
229-5581



John Simpson
1447 NW Saginaw
Bend, UOregon 27761

March 8, 1989

D.E. .
Aly RBuality Standards Hearing
Bend, Oregon

In 1972 and 73 I lived in Bend. I moved from here in *73 and
returned in 1384. When I returned, I was shocksed by the
deteriorated air gquality due to wood stoves. It was the greatest
change to have occured to Bend during my absence.

It is encouraging that the D.E.E. is beginning to resolve the
wond smoke problem heve. This is a community where people 2njoy
clear skies. Bend is also a visitor oriented economy, whose
resource reguires extroardinary care.

I burn wood for heat and have learned that at least visible
emissions from our stove can be minimized through careful burning
techniques. I believe that the greater number of wood burners
start and maintain theivy fires improperly, leading to much of
Bend's problem. I support the D.E.GE.'s efforts to regulate
burning.

1 also feel that D.E.Q. averaging of air gquality is not
appropriate to gauge air quality. Fericds of low quality occour
when bath children and adults are likely to be outside
recreating. They need good air, not averaged air.

In addition, I urge you not to use Klamath Falls as a standard to
measure what "bad” air is. Compared to 1973, I feel we have bad

air.




Comments of Andre' Pinnette

#1 Is an occasional inversion layer your entire
Justification Tor your presence in Bend?

#2  Isn't the testing location a rather myopic
ropregentatbion of our air qualltyQ Kenwood Elementary, where
it's noted Lo be a pockel for smaoke and the Greenwood/97
intersection where the traffic lights are suspiciously
holding back traffic for God knows whab. (Seguencinl scaffie
control is apparrently used in big cities only) .

#3 Yesterday, our air quallby did not score an excellent.
rating, presumably because you don't havs ons. Your scale
starts at good and ends w1th HAZARDOUS, but it didn' t even
rate a4 "good™ score. Today with the wind blowing 1t Just
barely iade a good score with 45. Obviously, your machine
does nob appreciate ¢lean Ceatral Oregon air as mch as we

do. Or is you machine broken?

#4 Do other types of combustion create PMI0O, TLike oil,
pine needles, leavesg, and garbage?

#5 Doeg volecanic ash @moasure 40 amall ag P07
#6 Is the natural environment hazardous to cur health?

#7 Do you bthink industry will attempt to exempt itself
from restrictions and ses the community cut down on wood
stove use?

#3 How do you expect restricied wood stove use to affect
the poor, low and fixed income househnolds economically?

#9  Aren't your standards, more the power industries
standards? The only times large concerns care about the
environment or our health is when there's money to be made.

#10 Did you nobt just recently change your standards to fird
aven smaller particles, that can only be measured by your
machine? That on even on a pristine day it will find
gomething wrong?

A1 Do you intend to sbrong arim our county and city

commisioners to comply in passing ordinances by way of
threat or enticement?

#12 Would it be reasonable to pub 1h@ liosae of acespting
the EPA's presence, authority, and recommendations to the
vote of the people who are going to be affected by 1t7

#13 Would it be reasonable bto sxpect the city and county
commigsioners to represent the w1lJ of the deOPLty in tHPLP
couimunity above voting their conscience? Tet's sea.



TO: Department of Environmental Guality

FROM: ' Max Robertson, 1427 N.W. Quincy, Bend, OR. 397701
SUBJECT: Aly Guality Standards
DATE: 3/9/788

Too Whom it may Concern,

I have lived in the £Central Oregon area since having
moved here from FPortland in 1971, The area has undergone many
changes since establishment of my residence here. The woodsmoke
praoblem is obviously a concern to several Ovegon cities with the
increased emphasis placed on the economics of energy and heating.
Bend is not an excepticon to this problem. Over the years 1t has
gone from being fashionable then practical to use firewaod as a
secondary and primary source of heating.

This increased emphasis on firewood as an eneray scuvce has
compounded the air guality problems experienced in the Bend area.
The situation has gone from no problem to a soostimes annoyance
to a real concern.

I strongly encourage the Department of Envirvronmental GQuality
ta Alvy Guality standards and improvessirengthen emissions on
woodstoves.

Thank you for your time,

Max Robertson

M aolReiED—



State of Qregon
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—::\ E @ E H W E LAW OFFICES OF

Saltman & Stevens, BC.

I e 1 }SBP ; ISIS S.w. FIFTH AVENUE

SWITE 5585 WASHINGTON, D.C. OFFICE;

PORTLAND, OR 97201
1Sia K STREET, N.W.

WASHINGTON, D.C. 20006
(503) 227-0000 (202} BB7-6760
TELECOPIER (503) 227-3304 TELECOPIER (202) 296-7088

AIR QUALITY CONTROL

March 18, 1988

Spencer Erickson

Department of Environmental Quality
811 s.W. Sixth Avenue

Portland, OR 97204

Re: DEQ Proposals to Implement EPAs New PM-10 Standard

Dear Mr. Erickson:

Last August a number of small power producers who held PURPA
contracts formed an informal working group. This group called
the Cogeneraticn Interest Group hired the services of cur firm,
Saltman & Stevens, to monitor activities effecting their
contracts and to participate in state issues concerning
cogeneration and small power production, Participating members
inciude Snow Mountain Pine, Kinzua Corporation, Blue Mt. Forest
Products, Prairie Wood Products, Catalyst Hudson, Douglas County,
D.R. Johnson Lumber Co., Biomass I and Catalyst Energy
Development Corp. The majority of our efforts have £focused on
the Public Utility Commission's review of cogeneration under the
auspices of SJR 27.

Your proposed rules to implement EPAs new PM-10 standards
recently came to our attention. I understand that the deadline
for comment has been moved to March 21. While I am not in a
position to comment on the specific details of your proposal, I
would like to give your our general views.

Current technologies including high pressure bag houses and
electrostatic precipitators are not cost effective for reducing
PM-10. These technclogies are relatively new and the results
unproven. Implemention of the proposed rules 1in our view would
result in higher electric power rates and cause fuel switching to
natural gas, greater reliance on hydro electric potential as well
as lnecreased use of wood stoves by residential customers. We
believe the proposed rule changes would increase rather than
diminish the problem that the proposed rules attempt to mitigate
due to this increased reliance on residential wood stove use.



Spencer Erickson
March 18, 1988
Page 2

Although the proposed rule comment period expires March 21,
the cogeneration interests would be pleased to discuss these

issues in greater detail and the potential ramifications
assoclated with them. Thank you for your consideration.

Patricia M. Amedeo
Director of Government Relations

cc: Cogeneration Interest Greoup Members

PMA:dc



Rt. 1, Box 102, 5lack Lane
Sunnerville, OR 97376
March 156, 1338

D.E.Q. flr Quality Division
811 3.W. H6th Ave.

Portland, OR 97204
Attn.: Mr. Spencer Brickson

Dezr Mlr, Erickson:

T was unable %o attend the Air Quality meeting in Lz Zreade. I would
iike to explain a couple of things thet should bhe considered in the
burning of wheat stubble.

T had 40 acres of wheat stubble of which I burnad 30 asres and lafit
ten for working the stubble into the ground, incorporsting the stubble.
We used =z beater then disced it, which were two additicnal onerations
that were not necessary where the stubble was burned. iffer these two
operations we handled all! of the field the same way. At harvest fime
we cut these two pieces separately. The piece with the stubble burned
made 96% bushels. The piecé with the stubble imecorvoratsd made 71
busghels,

This disease suppregssion by burning ceritainly enters into the financial
situation as we losi money where the stubble was incoracrated.

We plant grass in a rotation. There 1s no way that we have seen or
heard of tnat you can incorporate wheat straw and then seed gress.
When we plow out grass sod, the sod takes four or five years toc com-
pletely deccmpose. It 1s almost impossible to incorpeorate heavy wheat
straw in the grass scd. With B0 bushel whesat or more, the amount of
regsidue is so heavy that it decreases the yield on the following crop
and costs additional money to incorporate. With a rotation of grass
and wheat the cost of incorporating the wheat straw fz r exceads any
benefit, Cutting cost and return on investment in zsriculture is the
difference teiween foreclosure and a paying operation,

Pleaze consider tne zbove when some of the management regulations are
instigated.

Yours verf trulv.

, // Z?ﬁ/l/o

L. R. St:rr

Stata of Orcgen
m:"mvmam OF ENVIRONMENTAL QUALITY

B E@EWE

......

/IR QUALITY CONTROL
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March 3, 1988
QUAUTY’CONTRQL

Department of Environmental Quallty
811 S.W. Sixth Avenue
Portland, OR 97204

Gentlemen:

The proposed changes in the air quality rules for the State of
Oregon are required because of the implementation of new
standards (PM10). by the U.S. Environmental Protection Agency.

The proposed rules seem in general to be a duplication of the EPA
regulations with one exception. Oregon will retain a TSP
standard which was deleted in the Federal rule. It is my view
that retention of this rule is unnecessary, requiring duplicate
testing of some point sources.

Henry E. Rust *
Director, Environmental Affairs

HR/DN

NTAL Qualfry
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John Kowalczyk, Manager

Planning & Development, Air Quality Division
Oregon Department of Environmental Quality
811 Southwest Sixth Avenue

Portiand, Oregon  97204-1334

Dear Mr, Kowalczyk:

Members of EPA Region 10's PMyjg Task Force have reviewed DEQ's draft
rules submittal which included the PMip Ambient Standard and Emergency
Action Manual modifications, New Source Review (NSR) and Prevention of
Significant Deterioration (PSD) rule revisions, and Group Il committal SIP,
We appreciate this opportunity to comment on your proposed rule revisions
while they are still in draft.

It is our intent in reviewing and commenting on state rute revisions
that changes conform with federal requirements, i.e. that these revisions are
no less stringent than required by the federal Clean Air Act (CAA).
Therefore, in our comments, we have tried to distinguish between those
changes which must be made to your proposed rules in crder to satisfy CAA and
requlatory requirements and changes which are our recommendations.

Our comments appear in the enclosure and are organized by agenda item.
If you have any gquestions regarding our comments, please feel free to contact
me at (206) 442-4196 or Ann Williamson at (206) 442-8633.

Sincerely, .

C/‘;_{__ - [ : / d -
. ;/ . i

/ et ::’ ({ t?i t. )' ( /

/
4 David S. Kircher, Chief
; Air Programs Development Section

Enclosures 1 and 2

¢c: Jim Herlihy, 000
Ron Householder, DEQ



trnctosure 1

Agenda Ttem D: Infoiwational Report: HNew Federal Ambient Air Quality
Standard tor Particulate HMatter {(Piiyg) and Its Effects on
Gregon's Air Quality Proaram-

We have no comments on this agenda ften,

Agenda Item E: Request for Authorization to Conduct a Public Hearing to Amend
Arbient Air Standards {CAR-340-37-000 throuch -0B5) and Alr
Pollution tmergencies (0AR 340-27-CU0% through -0172)
Principally tc add kew Feceral PMyp Reguirements as a
Revision to the State ImpTementation Flan-

Attachment 1- We have no comments on this portion of Agenda Item E.

Attachment 2- On the second page of the attachment under Items 2. and
5., it is incorrect to inciude particulate in a "dimensionless system". By
definition and due to particuiate matter's capacity to exist in fwo distinct
phases (so1id/1iquid-§as), 1t must be expressed in terms of mass per unit
standard volume (ug/m?). ‘

Attachment 3 (Definitions (340-31-C05))- Our comments on Attachment 3
are divided into three sections: general definition requirements for ambient
standards,Z'general definition requirements for SIP revisions and specific
comments on DEQ's propcsed rule revisions. The ambient standards and general
SIP revision comments are based on a comparison of the guidance EPA provides
each of the state and local agencies in a letter dated rebruary 4, 1586, and
the proposed revisions as they appear in this draft submittal.

For Ambient Standards:

Although PMig has been added to the section on ambient air gquality
standards (340-31-015), there appears to be no definition of PMjp including
reference methods under 40 CFR Part 50, Appendix J or an equivalent method
designated in accordance with 40 CFR Part 53 (40 CFR 50.6 {(c¢)}. A definition
of PMjg is required.

Fbr General SIP Revisions:

It is unclear from DEQ's submittal whether “particulate matter” or
"particulate matter emissions" are defined anywhere in the Cregon rules, If
they are not, then definitions for "particulate matter” (40 CFR 51,100 (o0))
“and “particulate matter emissions” (40 CFR 51.100 (pp}) must be added to this
rule revision. Neither "PMjg"“, including reference methods under 40 CFR
Part 50, Appendix J or equivalent method designated in accordance with 40 CFR
Part 53 (40 CFR 51.100 (qq)) nor "PMig emissions” (40 CFR 51,100 (rr)) are
currently defined in the rule. These definitions must be included. Further,
revisions to requirements for sources to report PHyg emissions instead of
(or in addition to, optional) particulate matter emissions, effective January
1, 1988 (40 CFR 51.322(a}{1) and (b)(1)), and revisions to the procedures for
reporting PMyg emissions to EPA (40 CFR 51.323{a}(3)) do not appear to be
included in the rule revisions. Unless these definitions are included
elsewhere in the Oregon rules, they must be added. '



A definition i "emission stancard or Timitation” was to have been
providad as part of the Plyg rule changes as agrecd to in a letter from
Fred Hansen to Robie Russell dated Cctober 23, 1987, for Oregon rules for
Stack Heights and Dispersion Techniques. This definition must be added to
your rules,

The following are specific comments on the proposed rule revisions as
submitted in Attachment 3:

(1). The definition of ambient air as proposad in {1) is unacceptable
as written. The current 40 CFR Part 50.1 definition states that "ambient
air" means that portion of the atmosphere, external to buildings, to which
the general public has access. We could approve a definition of ambient air
based on the 40 CFR Part 50 wording or the proposed DEQ definition modified
by deleting the term "normaliy™. It is unclear in the present context what
"normally"” means.

{2). A definition of "ambient air monitoring site" would only be
acceptable to EPA if it indicates that 2 site must comply with applicabie
instrument and siting requirements (e.y. 40 CFR Parts 50, £3 and 5B8).
Provisions which restrict who can establish a site, the purpose of the site,
the area of representation and who needs to approve the site, are not
acceptable. '

' The proposed definitien of "ambient air monitoring site" does not
?cgo?nt for sites established for PSD purposes or special purpose monitoring
SPtay.

By stating in the proposed definition that "sites are intended to
represent a relatively broad area” suggests that PMyp microscale or
neighborhood scale siting is inappropriate.

Appendix E of 40 CFR Part 58 is sufficiently clear and specific
in establishing "standard siting criteria”. Any additicnal siting criteria
approved by DEQ is unnecessary and could serve to misconstrue the Agency's
intent in 40 CFR Part 58.

(3). Item (5) defining "equivalent method"” must clearly state that EPA
in 40 CFR Part 50 defines which methods are approved for NAAQS compliance
purposes.

{4). The proposed change to each of the ambient standards {UAR
340-31-015, -0206, -025, -030, -040, and -055) which wouid make them
applicable only at an "ambient air monitoring site" is unacceptable. The
ambient standards must apply at all locations in ambient air, regardiess of
whether or not a monitor is located on that specific piece of ground. This
change would further preclude the use of dispersion modeling to estimate
ambient concentrations at locations without monitoring sites, seriously
undermining the SIP and new source review processes.



Attachment 4- While revisions to the emergency episode plan and
arca-specific contingency plan regulation changes were included in this
submittal (0AR 340-27-010, 340-27-C15 and 340-27-025), the implementation of
the contingency plan was not. The rule should be revised to inciude by whow
and how the contingency plans will be implemented (40 CFR Part 51, Appendix L
Section 1.1}, Please note that levels of significant harm for various
pollutants are no Tonger Tisted in 40 CFR Part 51,16 as indicated in your
gg?$5;evision on page 1 of Attachment 4, but rather appear in 40 CFR Part

Agenda Item F: Request for Authorization to Conduct a Public Hearing on
Revisions to the New Source Review Rujes (DAR 340-20-2Z0
through -260) and Prevention of Significant Deterioration
Rules {0AR 340-31-100 through -130)-

On page 5 of the Backaground and Problem Statement to the EQC, the
statement is made that "no offset is required for PMjg" under the PMjg
PSD/NSR program. This is untrue. As stated in 40 CFR 51,165(b) which
cescribes the new. PMyg NSR program, PMyg offsets must be obtained if
emissions from a new major source or major modification to an existing scurce
will cause or contribute to a violation of an ambient standard. PMyg
emission offsets, either from the source itself or from other sources, must
be obtained to reduce the impact of the new or modified source to less than
the defined significance levels. This should be clarified.

Attachments 1 and 2-

Revision 6 on page 5 of Attachment 2 should cite Supplement A as well
as "Guidelines on Air Quality Models {Revised)" as references for air quality
modeling procedures (see Enclosure Z).

For PM1g NSR Revisions and PMjq PSD Revisions:

As noted in our review of earlier sections of DEQ's proposed rule
revisions, it is unclear whether definitions exist for "particulate matter",
"particulate matter emissions” anywhere in the Oregon rules. A definition of
“PM1o" including reference methods under 40 CFR Part 50, Appendix J, or
equivalent method designated in accordance with 40 CFR Part 53 {40 CFR 51.1LC
(qq)) and a definition of "PMjg emissions” {40 CFR 51.100 {rr)) must be
added to the rules as well as definitions for "particulate matter” and
“particulate matter emissions".

For PMjg NSR Revisions:

The major source permit program as described in 40 CFR Part 51.765(b)
and the procedures for approving attainment area offsets as described in 40
CFR 51.165(b)(3) must apply to any new major stationary source (100 tons per
year cutoff) and major modification Tocating in areas not violating NAAQS.
The DEQ rule as currently written does not apply to all 100 ton per year
sources since the exemption for sources not significantly impacting
designated nonattainment areas (0AR 340-20-245(3)) exempts certain major
stationary sources less than 250 tons per year from the attainment area NSR
reauirements. This must be revised ta comnlv with 40 £FR A1 166(HY.



For Pliyg PSD Revisions:

If DEQ has defined “total suspended particulate” in their existing
rules, this definition should either be revised or retained per the
requirements identified in 40 CFR Part 51.100(ss)), or if a definition does
not exist, one sheculd be added per the referenced CFR cite above.

Attachment 3- Oregon State Implementation Plan Commitments for PMig
Group II Areas (Bend, La Grande and Portland)

EPA is requiring that all Group II committal SiPs be submitted for

fermal approval. Therefore, state and local agencies are required to submit
committal SIPs containing a signed agreement to perform specific monitoring
and reporting tasks per EPA guidelines. It is unclear from the committal SIP

format we are reviewing whether the SIP will be submitted in a formal fashiorn.

Under Section 5.4,3 Reporting Exceedances To LPA, DEG should identify
the appropriate EPA regional office divisions (i.e. Air and Toxics Division
and Environmental Services Division) whe will be notified when an exceedance
of the PMyg NAAQS is observed.

The use of the terms attainment and ncnattainment when referring to th

status of PMyp areas should appear in guotes since PMyg areas are not
officially being designated as such {Sections 5.4.4 and 5.4.5).

Under Section 5.4.4 Notification Of Violations To EPA, the third
sentence in the second paragraph is incomplete. We would recommend the
sentence be revised as follows: "At sites where less than daily samples are

being collected, if an exceedance is observed, an adjustment to account for
missing samples will be made for all other days not sampled between the

exceedance day and the next sample day."

The report on the final status evaluation of each of the Group 1I areas
along with the inventory of actual and allowable emissions for these areas
must be submitted to EPA by no Tater than August 30, 1990 not September 1,
1990. Corrections to Sections 5.4.6 Evaluation Of Area Status And Reporting
To EPA and 5.4.7 Emission Inventory should be made to refiect this

requirement,
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MEMORANDUM

SUBJECT: Revision of PSD Programs to Incorporate Revised
Modeling Guidelines

475
FROM: David C. Bray, Technical Advisoi;ZJ/

Air Programs Development Sectioer

TO: State Alr Coordinators

On January 6, 1988 (53 FR 392}, EPA revised the reguirements
for prevention of significant deterioration (PSD) programs
concerning modeling procedures. It is now necessary for all
state and local agencies with EPA-approved or delegated PSD
programs to incorporate Supplement A of the Modeling Guidelines,
as well as the 1986 version of the Guideline on Alr Quality

liodeling.

Each of the Region 10 state and local agencies which
implement the PSD program have previously indicated that they
will be incorporating the 1986 Modeling Guidelines into their
programs at the same time as they adopt the new PM,, permitting
provisions. It appears that it would be an easy matter to
include Supplement A in these revisions as well as the 1986
Guidelines. -

Please provide a copy of the attached Federal Register
notice to each of your state and local agencies which implements
the PSD program and discuss with them the need for including
Supplement A in their forthcoming PSD rule revigions. We will
also mention the need to incorporate this Supplement when we
comment on proposed PM,, rule revisions.

If you have any questions on the changes needed in the state
or local rules, please give me a call at FTS 3%9-4253. If you
have any questions on the Modeling Guilidelines themselves, contact
Rob Wilson at FTS 399-1531.

Attachment

cc: G, Abel
D. Kircher
A, Williamson
R. Wilson



AMERICAN Central and Eastern Regions

LUNG 25 N.W. Minnesota St.
Bend, Oregon 97701

ASSOCIATION (503) 382-LUNG (5864)

of Oregon

Iooam o writang becausse 1 owas unable fto be at the hearing in Bend
regarding the new PM1YO standardsg for air pollutiocn.

i owant to commend the Department of Environmental wwalany
introducing theze naw standards. As ocur environment

3

it is essential that
hosae  pollutant

introduced to moure and more pollutants
pay close attention and monitor accordingly ¢
whach are Known or even gsuspected of causing damage o human

1

lite,

I would encourage the DEQ to perform intensive air quality
meonitoring for more than one year. As has happened in EBend this
yaar, we can have an exceptionally non-pelluted ysar 2T an
excepticonally polliuted one. Wherever possible thiz monitoring

ghould be on goiling vyear-~round to asgure clean air for all
populated area.

Sincerely,

Carcol Pedersen Mocorehead
Regional Director

CC: John Hector

The Christmas Seal People®




United States Department of the Interior
BUREAU OF MINES

WESTERN FIELD GPERATIONS CENTER
EAST 360 3RD AVENUE
SPOKANE, WASHINGTON 99292

February 8, 1988

Mr. Spencer Erickson

Oregon Department of Environmental Quality
Air Quality Division

811 SW Sixth Avenue

Portland, Oregon 97204

Dear Mr. Erickson:

RE: PROPOSED AMENDMENT OF QAR 340-31-005 THROUGH 340-31-040, AMBIENT AIR
QUALITY STANDARDS

Our concerns relate to mineral issues. What are the present emission levels
from industrial plants and mining related operations? How will these new air
quality standards affect the minerals industry? Is it econonically feasible
for the sources of particulate in the mining industry to apply the best
available control technology for PMjg? Sources of fine particulate in mining
range from open-pit blasting, which causes ambient dust particles, to emissions
from processing plants. The impacts to these and other mineral issues must be
considered prior to the approval of different air quality standards.

Thank you for the opportunity to review and comment on these amendments.

Sincerely,
L = I N

D'Arcy #7 Banister, Supervisor
Mineral Issues Involvement Section
Branch of Engineering and Economic Analysis
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217 QUALITY CONTROL

NORTHWEST
PULP&PAPER

March 18, 1988

Spencer Erickson

Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

SUBJECT: NWPPA COMMENTS ON DEQ PROPOSALS TO IMPLEMENT EPA'S
NEW PM-10 STANDARD

Dear Mr. Erickson:

Thank you for the information that the deadline for comments has been extended to March
21, 1988. The proposed rule changes entail some complex issues and the additional time
is appreciated. NWPPA's comments pertain to four issues:

. the proposal to exceed the federal concept for Group | areas by
prematurely treating them as legal nonattainment areas for PM-10
{thereby triggering LAER and offset requirements for new major sources
instead of BACT);

. not including a phase-in period for preconstruction monitoring for
PM-10 where current data is not available;

. general approach to woodstoves; during air pollution episodes; and

. adequacy of fiscal and economic impact analysis.

These issues pose two overall concerns.

First, it appears that the package of proposals to implement the PM-10 standard is
based on an approach which is more stringent toward stationary sources to compensate
for a perceived lack of authority to adequately address woodstoves.

Such an approach is ill-advised because it could inadvertently cause greater emissions of
PM-10. It is well recognized in the various Oregon emission inventories that
woodstoves are the single largest contributors of PM-10 and together with soil and road
dust account for approximately two-thirds of the total; whereas major point sources
account for approximately one-fifth. Given these levels of contribution, it is unlikely
that increasingly stringent measures aimed at point sources will achieve enough
incremental gain to compensate for woodstoves. More importantly, more stringent
requirements for point sources could worsen air quality problems under two scenarios.
One is that many sources would attempt 1o keep obsolete equipment longer rather than to

NORTHWEST PULP & PAPER ASSOCIATION 1300 114TH AVENUE SOUTHEAST, SUITE 140 BELLEVUE, WASHINGTON 98004 (206) 4551323




Spencer Erickson
March 18, 1988
Page two

modernize and apply LAER. The other is that those with power boilers needing
modernization might go to cogeneration to offset some of the increased costs. Ultilities
would be required to purchase the power and if residents perceived this as increasing
their electricity rates might increase reliance on woodstoves. [t must be remembered
that woodsiove users sometimes react to subjective views of utilities and costs rather
than rational views of air qualily.

Secondly, the fiscal and economic impact analysis does not address many of the known
impacts that exceeding federal requiremenis will have on either the regulated
community or the DEQ. For the regulated community there are the increased costs of
additional pre-construction monitoring, additionai permit application costs with LAER
review, and additional construction costs. For the agency there are additional costs in
staff resources in reviewing all of the above, as well as costs of additional document
preparation and sorting out unnecessary legal complications. There may be a cost
difference in preparing a SIP for nonattainment areas versus a control strategy
document to bring Group | areas into compliance in three years. EPA estimates that it
requires up to four years work and $250,000 to develop a SIP for each nonattainment
area. Then, there would be the cost and time invoived in de-designating the
nonattainment areas if the control strategies are successful. The legal confusion and cost
may outlast the actual nonattainment problems.

Designating an area as legal nonattainment is a momentous decision and one which should
not be made lightly. According to DEQ statements in EQC Agenda ltem D, control
strategies for Group | areas will be the subject of a separate rulemaking following the
adoption of this package. Consequently, it appears that the DEQ could delay its decision
regarding legally designating Group | areas as nonattainment until the subsequent
strategies are determined.

At a minimum, NWPPA requests delay in the decision to designate Group ! areas as
nonattainment until a complete package of control strategies can be developed or until
actual data warrants this legal classification.

These problems are explained in the detailed comments which are attached.

Thank you for your consideration.

Sincerely,

Muwd o i3

Llewellyn Matthews
Executive Director

LM:sd

Attachment: Specific Comments



ATTACHMENT

PECIF! MMENT

In promulgating a new PM-10 standard for particulate, EPA devoted a great deal of
consideration (and much of the July 1, 1987 preamble) to the subject of the legal

pathway for implementation. Qut of the lengthy and somewhat tortucus prose of the
preamble, EPA offered two concepts which bear on this issue.

First, EPA determined that the applicable procedures for new PM-10 nonattainment
areas should be derived from Section 110 of the Federal Clean Air Act and not Part D
which governs areas which were in nonattainment in 1977 and failed to meet the
compliance deadlines. Part D sanctions are not of immediate concern uniess the new area
fails to come into compliance within the applicable time frame.

Secondly, EPA offered the following concept for desighating nonattainment areas. If there
is sufficient PM-10 data to define an area as nonattainment in accordance with Appendix
K of 40 CFR Part 50 (three years of valid data} then the need for SIP revision can be
determined relatively easily. For areas where there is insufficient data, a three-step
process is to be used to classify areas preliminarily as Group [, il or lll. Group | areas
have a high probability of exceeding the PM-10 standard but are not legal nonattainment
areas until further determinations are made. This second approach is based on
probabilities where there is limited or uncertain data when the uncertainties are
resolved with actual data, then a different legal procedure and schedule applies. Thus,
there are two different designation schemes with distinct legal consequences.

The Oregon DEQ has correctly used the preliminary classification system but then mixes
up the two available legal procedures by further classifying Group | areas as
nonattainment, reasoning this is immediately necessary "o avoid federal sanctions.”

As mentioned above, EPA interprets Part D sanctions as not immediately applicable.

This is explained further below. Also, the DEQ, in EQC Agenda Item D, states that control
strategies for Group | areas must be coordinated with local governments and cannot be
completed until May 1, 1988. Thus, there is no real need to classify Group | areas as
nonattainment at this time.

Scme of the problems of prematurely designating Group | areas as nonattainment Iinclude:

1. Inconsistency with EPA’ finitign of nonattainment m "arbitrary an
capricious”

Section 171(2) of the federal Clean Air Act defines a "nonattainment area” as:

“for any air pollutant an area which is shown by monitored data or which is
calculated by air quality modeling (or other methods determined by the

Administrator to be reliable) to exceed any NAAQs for such pollutant.”
(emphasis added)

Historically (prior to the current efforts to develop a PM-10 standard and determine
PM-10 nonattainment areas), nonattainment designations were among the most



thoroughly litigated administrative choices under the Clean Air Act. With respect to
designations based on modeling versus monitoring, the cases have upheld agency
discretion but have made it clear that modeling exercises will be reversed if
assumptions are undisclosed or inadequately explained. See Columbus and Southern Ohio
Electric Company v. Costle, 638 F. 2d 910, 912 (6th Cir. 1980) and Cincinnati Gas and
Electric Company v. Costle, 632 F. 2d 14, 19 (6th Cir. 1980).

In the present instance, EPA notes there is reason to doubt PM-10 monitoring data that
is available for designation purposes and it is partly for this reason that it devised the
preliminary classification system. Specifically, at page 24680, footnote 7, of the July
1988 Federal Register, the preamble states that EPA has found some uncertainty exists
in the PM-10 measurements collected prior to 1987 with the PM-10 instruments
available at that time; depending on the instrument, there is a zone of uncertainty of +/-
20 percent around the standard for the purpose of calculating the probabiiity of
attainment.

QOregen's baseline PM-10 data is from the 1984-1986 period and design values for
proposed Group | areas are considered approximate. -

Given the probability guidelines developed by EPA for preliminarily classifying Group |
areas, and the time frame of the Oregon baseline data, it is probably correct to classify

certain areas as Group |; however it is probably arbitrary and capricious to go further
at this time and classify Group | areas as legal nonattainment.

2. Designating Group | areas as leqal nonattainment areas may increase, instead of

The EQC Agenda ltem F at page 3 states: "Failure to have an adequate strategy to achieve
compliance in Group | areas could lead to federal funding and construction sanctions.” A
similar statement is made in EQC Agenda ltem D. The rationale for designating Group |
areas as nonattainment is that this is necessary as part of having an adequate strategy to
avoid federal sanctions. lIronically, as a legal matter, this proposal accomplishes the
opposite and jncreases the probability of federal sanctions sooner.

EPA explained in the July 1, 1988 Federal Register preamble pages 24677-82, that
Section 110 SIP requirements apply to newly designated PM-10 nonattainment areas
and to a certain extent areas preliminarily classified as Group |. Part D sanctions (for
nonattainment that failed attainment deadlines in first round SiPs) de not apply. EPA
(page 24682) is clear that federal intervention is provided for under Section

110(c){1) if a state fails to submit a plan at all or the plan submitted is inadequate for
attainment compliance with PM-10.

EPA does not suggest Section 110 sanctions would be considered for areas preliminarily
categorized as Group |, but does raise the question (suggesting the possibility) as to
whether the sanctions apply to actual PM-10 nonattainment areas. EPA states its
intention to explore the legal issues, appropriateness and authority for imposing
construction bans and funding sanctions under Section 110 to actual PM-10
nonattainment areas.

Assuming EPA resolves these questions in the affirmative, the DEQ proposal to designate
Group | areas as nonattainment actually increases the exposure to federal sanctions.
Also, although EPA clearly did not intend such a resuit, it appears the DEQ's proposed
designation of Group | areas as nonattainment areas means DEQ intends Part D review



procedures to apply. This raises another legal uncertainty in whether DEQ is also
unnecessarily increasing Cregon's exposure 1o Part D sanctions.

3. Pr [ ignatin r r non inment will di r futur

growth/modernization

If the DEQ defers designating Group | areas as nonattainment, it could proceed to develop
control strategies pursuant to EPA requirements and decide as part of the pending
process on a case-by-case basis, whether more stringeni new scurce reviews (LAER or
other) are necessary. Thus, the DEQ would have flexibility based on actual needs that
emerge as part of developing the control strategies.

If the DEQ designates Group | areas as nonattainment, then presumably full federal Clean
Air Act review requirements under Part D, Section 173 would be required, including:

. offsets or "further reasonable progress" demonstration for the region;
. compliance with lowest achievable emission rate {(LAER);
. all major sources owned by the applicant are in compliance or on a

schedule for compliance; and

. the applicable implementation plan is being carried out for the
nonattainment area.

The problems for stationary sources seeking to expand or modernize center primarily
around the second and fourth requirements.

LAER means the most stringent level of control for the particular source category unless
the applicant shows it is not achievable. The problems with LAER have to do with the
practicality of identifying some uncertain technology that exceeds NSPS. The agency and
applicant are cast in an adversarial position of arguing whether some extreme control
technology required in another situation is or is not too radical. In the final analysis,
the single most discouraging type of review for a new source and modernization is LAER.

Also, the applicant would be required to show the SIP is being carried out for the
nonattainment area. Since the major category of PM-10 emissions in Oregen's Group |
areas is woodstoves and because the DEQ doubts its legal authority with respect to
woodstoves, it is unlikely that a private applicant will be able to satisfy this
requirement if DEQ itself is uncertain.

EPA requires states with Group | areas 10 submit complete SIPs within nine months of
promulgation of the PM-10 standard that will demonstrate attainment as expeditiously
as possible but not later than three years from SIP approval.

Assuming the control strategies proposed for Group | areas are successful and attainment
is demonstrated at the end of the specified three years, the legal consequences of
nonattainment status need not be triggered. If Group | areas are classified as
nonattainment now (in advance of three years valid data) questions are created as to what



is the applicable date from which three good years of valid data must be shown in order
to de-designate the areas.

i i i i itoring wher
current PM-10 data is not available is inconsistent with federal rules and may
versel n r

The proposed DEQ regulations do not include a phase-in exemption periods for pre-
consfruction monitoring required in support of a new source review (NSR) in PSD
areas. Normally under PSD rules, one year of monitoring is required but sources may
rely on other applicable monitoring in the proximity. EPA, in promuigating the PM-10
standards, recognized problems to applicants with plans underway and provided three
phase-in exemption period depending on when the PSD application is_compiete.

The DEQ rationalizes disallowing the three phase-in exemption period for monitoring in
EQC Agenda item F by stating, "No proposed NSR sources are currently known by the
Department to be doing pre-construction monitoring in Oregon for particulate matter,
so no current programs are known to be affected.”

This reasoning appears to be an error in interpreting how EPA visualized the phase-in
exemption periods for monitoring to be applied. First, EPA's proposal specifies that a

NSR applicant is eligible for the phase-in monitoring depending on when g complete PSD
fication i mi (page 24686). Eligibility does not have to do with commencing

pre-construction monitoring by June 1988 as suggested by the DEQ.
Specifically, EPA established the following phase-in periods:

. Complete PSD applications submitted within 10 months after the new
PM-10 standard have no new monitoring requirements;

. complete PSD applications submitied within 10-16 months may use
existing PM-10 or PM-15 representative data or collect data which can
come from non-reference methods and will involve at least 4 months of

data;

. complete PSD applications submitted within 16-24 months must use
reference methods and have af least 4 months of data. :

Although DEQ may be correct that there appear to be no project proponents who will
have pre-construction monitoring in place by June 1988, this Is not the criteria for
eligibility for one of the phase-in exemptions. It is entirely likely that there are
project applicants who could qualify for the second or third of EPA's three exemptions.
For example, any modernization replacement at a pulp mill. As another example, there
appears to be progress in the propesal for a groundwood mill in Southern Cregon. In the
latter case, requiring a full year of reference method PM-10 monitoring could cause the
project proponents to consider locating in Northern California instead.

I : n W y iim ri ir_poliution enj
The EQC Agenda ltem E document states that clarification is needed that wood and coal

space heating shall be curtailed when future legal authority exists to do so. Meanwhile
the proposal amendments to the Air Pollution Episode requirements appear to be very



minimal with respect to woodstoves compared to peint sources. For Warning and
Emergengy Levels, woodstoves and fireplace use is prohibited if legal authority exists
whereas point sources are required to shutdown and to "assume economic hardships.”

Again, this illustrates relative leniency toward woodstoves, the major sources of PM-10
while elsewhere requirements for point sources are more stringent than federal
requirements.

I AR fiscal o3} lysi

In the foregoing comments, a number of economic impacts were identified which were
not mentioned in the DEQ statements. These are summarized togsther as follows:

. Increased costs to DEQ for SIP preparation and resolving legal ambiguities
for Group | areas which are prematurely designated legai nonattainment;

. increased costs to DEQ for data demonstrating that a legal nonaitainment
area may be de-designated;

. increased pre-construction monitoring costs for NSR applicants under
DEQ's proposal as opposed to EPA's phase-in exemptions (several
applicants will experience cost differences due to 12 months as opposed 1o
4 months of monitoring);

. increased permit application costs o the agency and applicant in going
through full nonattainment review procedures as opposed to Group | area
control strategies envisioned by EPA;

. increased costs for point source curtailment as opposed to woodstoves.
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EXECUTIVE VICE PRESIDENT,
SOUTHERN OREGON TIMBER INDUSTRIES ASSOCIATION,
BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY,
MARCH 7, 1988

Thank~you for this opportunity to offer . comments on the
proposed changes to Oregon's air pollution control program.
It is our understanding that the proposed rule changes are
being made in response to the Environmental Protection
Agency's newly adopted rewvisions to national ambient air
guality standards for particulate matter.

SO0TIA is a trade association in Jackson, Josephine and South
Douglas counties, of mill operators, contract loggers, log
truckers and road builders and asscociates who provide goods
and services to the industry. SOTIA currently has 130 mem-—
bers.

The SOTIA Environmental Affairs Committee has reviewed the
proposed Oregon PM1C¢ ambient air guality standards, amend-
ments to the emergency action plan, amendments to the new
source review rules, and amendments to the prevention of sig-
nificant deterioration rules.

I am happy to report that the Committee's review concluded
that the staff of the Department of Environmental Quality has
one an exXcellent job of incorperating the new EPA standards
into the Oregon administrative rules. Therefore, S0OTIA has no
comments on these new standards and proposed changes.

It is our understanding that a public hearing on the proposed
control strategies for Group I areas will be held in April.
SOTIA will present its detailed comments on the strategies at
the appropriate time, however, I would like to put these ccn-
trol strategies in context of the other issues that are facing
the industry in Southern Oregon.

In 1986, according to the Western Wood Products Association,
Jackson, and Josephine Counties produced 15% of the softwood
lumber consumed by the nation. Since the price of softwood
lumber is set in national markets, manufacturers in Southern
Oregon are unable to pass increased costs of doing business on
to consumers and expect to remain competitive.

The forest products industry in Southern Oregon is not only
important to the nation, it is important to the economies of
Jackson and Josephine County. Almost 50% of the employment in
these two counties is either directly or indirectly at-—
tributable to our industry. In addition, the receipts from
the harvest of timber on 0 & C lands and national forests is
the source of almost 50% of these counties total revenues.

There are three major issues on facing the forest products in-



~dustry here in Southern Oregon which will not only have a
major impact on its competitiveness in nationwide markets, but
will effect the survival of the industry as it is today.

First, the Forest Service has submitted for public review, the
draft forest plans for the Rogue River and Siskiyou National
Forests. The cumulative reduction in .timber supply from these
forests is 94 million board feet or 26%: a 36% reduction in
the annual timber sale program from the Rogue and a 10% reduc-
tion on the Siskivou. Regional caompetition for less timber,
from Roseburg to Yreka, and Klamath Falls to Brookings, will
significantly increase raw material costs and the price of
lumber and plywood.

Second, a proposal to convert the Siskiyou National Forest to
a national park is another very serious and major threat. If
this happens, coupled with a reduction on the Rogue, we are
talking about a 71% decrease in timber supply. If this hap-
pens, not only will raw material and lumber and plywood prices
increase, I believe there wen't be much left of the forest
products industry.

The third issue is PM10. As vou are well aware, the industry
in Jackson County has reduced its emissions by 69% since the
late 1970's., Today only 13% of the worst day and 21% of the
average annual day problem is attributable to the industry.
The real problem is with smoke from wood stoves which provide
65% of the worst day problem and 41% of the annual average
problem. If the DEQ closed the forest products industry down,
the PM10 problem would still exist in the AQMA.

Yet, in spite of the fact that further regulating the industry
will not solve the PM10 problem, the DEQ is proposing rules
for Medford-White City which will cause increased capital ex-
penditures, at a time when the industry's existence is
seriously threatened by a timber supply shortage.

Furthermore, these rules will not treat all Group I areas the
same. The Medford-White City rules include a change in the
offset ratio to 1.3 to 1. Not only are our competitors better
off being located outside of a Group I area, they are also
better off and more competitive if they are in any Group I
area except Medford-White City. We do not support these ineqg-
uities, :

If timber supply decreases as proposed and the DEQ passes its
proposed rules for PM10 for the Medford-White City Group I
area, manufacturers in Jackson and Josephine Counties will be
unable to compete effectively in national markets, In fact,
many companies may not be able to afford the capital outlays
needed to comply with the new PM10 rules,

The real issue is smoke from wood stoves. We urge the DEQ to
deal with the real problem.
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March 21, 1988

. ASSOCIATED .
Mr. Spencer Erickson OREGON .

Department of Environmental Quality R
811 S.W. Sixth Avenue INDUSTRIES
Porttand, Oregon 97204

Subject: Comments on DEQ proposed rules to implement the new PM-10
Standards

Dear Mr. Erickson:

We have reviewed the submittal of Northwest Pulp and Paper, and we
find ourselves in agreement with the concerns that have been rajsed

above the ruies as proposed.

We are particularly interested in the concern raised about designating
an area as tegal nonattainment. We agree there is enough basic data
to classify those areas as Group I that have been classified, but we
concur that that data does not, at this time, require a

designation of such areas as legal nonattainment.

The further concern that the designation as legal nonattainment may
speed up the potential for EPA sanctions should be studied carefuily.
Those sanctions will be imposed on the local government, not on DEQ,
and the local governments should be fully appraised of the potential.
It is doubtful that local governments are aware of the pitfalls for
them in the proposed rules. They should alsc be aware of the
difficulties in being de-designated, particularly if the proposed SIP
does achieve attainment within the EPA time frame.

The documentation of the contribution of woodstoves of PM-10 by the
DEQ is overwhelming. However, DEQ has no direct control over
woodstove operation and must, lacking legislative authorization,
depend on the voluntary cooperation of local governments to achieve
attainment. Under the circumstances, it appears to us-that in view of
the complexity of the issue, the cost to the agency and the regulated
community, that DEQ should take as much time as federal law and rules
allow to develop and implement an overall program to achieve
attainment. Forcing the industrial-commercial community to assume
LAER or BACT in the area of the State that already has imposed on it
the most stringent air quality ruies is not called for. This will not
be cost effective and will not solve the overall PM-10 issues.

We urge you to re-examine the issues raised by Northwest Pulp and
Paper and to reform the proposed rules as they propose.

Sincerely,

. s _;t:— s . :

‘*—;;‘f}’;"f%.,-u A / C 4’ AT

Thomas C. Donaca

General Counsel TCD:ab
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March 3, 1988

Department of Environmental Quality
811 S.W. Sixth Avenue
Portland, OR 97204

Gentlemen:

The proposed changes in the air quality rules for the State of
Oregon are redquired because of the implementation of new
standards (PM10)} by the U.S8. Environmental Protection Agency.

The proposed rules seem in general to be a duplication of the EPA
regulations with one exception. Ooregon will retain a TSP
standard which was deleted in the Federal rule. It is my view
that retention of this rule is unnecessary, requiring duplicate
testing of sone point sources.

-

Very ulg/ggurs,
/

/{/&
Henry E. Rust

Director, Environmental Affairs

HR/DN
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Environmental Quality Commission

DEQ-46

NEL GOLDEDHMIT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director

Subject: Agenda Item K, April 29, 1988 EQC Meeting

Proposed Adoption of Rules On Revisions to the New
Source Review Rules (0AR 340-20-220 through -260
and Prevention of Significant Deterioration Rules
(OCAR 340G-31-100 through -130)

Background and Problem Statement

A request for authorization to conduct a public hearing on revisions to the
new source review (NSR) rules and prevention of significant deterioration
(PSD) rules was made as agenda item F of the January 22, 1988, Envirommental
Quality Commissions (EQC) meeting. As a result, public hearings were held
on March 2-3 in Portland, March 7 in Medford, March 9 in Bend and on March
10 in La Grande. Following revisions made in response to public testimony,
the Department is now proposing adoption of those rules.

The New Source Review (NSR) regulations contain requirements for major new
or modified air contaminant sources. Although the Department typically
reviews approximately ten new major sources or major modifications of
sources per year, effective regulation of these sources is important because
of the relatively large amount of emissions from each source, the long
expected life of most new facilities, and the opportunity to prescribe
control requirements during facility design. The NSR regulations contain
requirements for specific poliutants. These regulations must be revised to
incorporate the pollutant PMjp (particulate matter less than 10 micrometers
in diameter) for which new standards are proposed for adoption (see Agenda
Item L),

Revigions in the NSR rules are meeded to provide for appropriate control of
major new sources of PMjg as part of the Department’s strategy to achieve
and maintain compliance with the federal ambient air quality standards.
Control strategies to deal with existing sources in each area that is
exceeding PMy( standards will be proposed for future adoption by the EQC.
At the same time, the boundaries of the PMjp nonattainment areas will be
proposed for designation.

Federal PMjg regulations were promulgated in 1987 to take into account the
health impacts of fine particulate. The Oregon regulations must be at least
as stringent as the federal regulations in order for the Department to
maintain delegated authority to administer the NSR programs Iin Oregon. EPA
requires that states adopt PMjg NSR regulations by May 1, 1988,



Legal Authority

The EQC has the authority to adopt the necessary rule revisions under
ORS 468.

Proposed Rule Changes

The existing rules and proposed rule revisions are included as Attachments 1
and 2, respectively. The proposed revisions would have the following
effects on the program:

OAR NATURE OF CHANGE

340-20-225 Definitions

(8) Addition of the definition of Emission Limit and Emission Standard

014 (8)-(15) Revises numbering of definitions to keep alphabetical
New (9)-(16) system after new definitions are added.

0lda (16) Reviges the definition of "Nomattainment Area" to
New (17) allow independent designation by the Environmental Quality
Commission,

0ld (17) Revises numbering of definitions to keep alphabetical
New (18) system after new definitions are added.

(19) Addition of the definition of Particulate Matter Emissions.
(20) Addition of the definition of PMjp Emissions.

0ld (18)-(21) Revises numbering of definitions to keep alphabetical
New (21)-(24) system after new definitions are added,

0ld (22)(c) Addition of PMjg Significant Emission Rate (SER).
New (25)(c) Inclusion of PMjg in SER for Medford AQMA.

0ld {(23) Inclusion of PMjg in the state definition of

New (26) Significant Air Quality Impact for particulate.
Maintains the particulate matter impact levels at 1/5
of the federal levels for TSP.

0ld (24)-(26) Revises numbering to keep alphabetical system after new
New (27)-(29) definitions are added.

340-20-245 Requirements for Sources in Attainment or Unclassified
Areas (Prevention of Significant Deterioration)

(3){(a) Restricts exemptions from New Source Review rules to sources that do
not cause or contribute to standard or PSD increment exceedances as
well as those that do not affect designated nonattainment areas,



(3){(e) Exemptions to PMjg requirements added for sources which received
permits or submitted complete applications prior te federal rule
proposal.

(4) Updates reference guidelines on ambient impact modeling to the
current EPA guidelines. These guidelines are applicable for any

pollutant being reviewed, including PMjiq.

(5)€a) (C) Exemption level for preconstruction ambient monitoring of PMjyg
added to particulate subsection.

(5 (a)(Dd) Allows transition period for phasing in preconstruction FPMjg
monitoring.

340-20-260 Requirements for Net Air Quality Benefit

(L) Modeling reference updated.
Requirement for emission offiset to be within the area
of significant impact revised to include PMyg.

(3> Requirement that inhalable particulate (less than 3
micrometers) offsets be obtained from a source of
particulate in the same size range revised to
respirable particulate (less than 10 micrometers).

340-31-110 Prevention of Significant Deterioration - Ambient Air
Increments

(1) Ambient Air Increments for Particulate Matter clarified
as pertaining to Total Suspended Particulate (TSP).

Overview

The proposed revisions would in all cases be at least as stringent as the
federal requirements., Unless otherwise noted, the proposal is equivalent to
the federal requirements. Important aspects of the proposed changes are
discussed below,

The federal PMjg regulations require New Source Review (NSR} sources to
evaluate emissions of both PMjg and TSP. However, the NSR federal
regulations for PMip are less stringent than the previous NSR federal
regulations for TSP.

The Envirommental Protection Agency (EPA) had two alternatives for
implementing the new PMjg standard. They could have regulated under "Part
D" or "Section 110" of the 1977 Clean Air Act Amendments. "Part D" of the
Act would have required designation of PMyp nonattainment areas and PMig
would have been treated the same asg other criteria pollutants. This would
have included Lowest Achievable Emission Rate (LAER) control technology and
stringent offset requirements for new sources locating in areas exceeding
PM1p standards and also would have included automatic federal sanctions
(e.g., construction bans and withdrawal of federal environmental funding).

3



"Section 110" of the Act requires the development of Implementation Plans to
meet standards after the promulgation of a new standard. This section does
not require designation of official nonattainment atreas, does not have
Lowest Achievable Emission Rate (LAER) control technology requirements, and
also does not have automatic federal sanctions if plans are inadequate or
not followed. “Section 110" does require that plans be adequate to achieve
and maintain standards. Federal sanctions could still be imposed for
failure to submit or implement an adequate plan. However, such sanctions
would be at the discretion of EPA and would not be automatic.

In the July 1, 1987 Federal Register, EPA concluded that the best legal
interpretation is that "Part D" applies only to those criteria pollutants
that existed when the Clean Air Act Amendments were adopted in 1977.

Further they concluded "Section 110" applies to new standards and to revised
standards that impose significant new planning burdens on the states.
Instead of referring to areas that exceed the PMjp standard as nonattainment
areas, these were defined as "Group I" areas. These Group 1 areas were
listed in the August 7, 1987 Federal Register. At that time Medford and
White Gity; Grants Pass; Eugene and Springfield; and Klamath Falls were
listed as Group I areas,

Since the federal PMj( regulations do not require designation of areas
exceeding the ambient PMjy standards as nonattainmment areas, the normal
requirements for applying Lowest Achievable Emission Rate (LAER) control
technology and more stringent offsets would not be applicable. Major new
PM1g sources could locate in areas which exceed the health-based PMjg
ambient standards and cause ambient PMjp levels to increase an incremental
amount, The magnitude and duration of adverse health impacts could
increase. Compliance with the ambient air quality standards could be delayed
and capacity for growth in the area would be further hampered.

To meet the requirements of "Section 110," the Department proposes that PMip
be regulated just as the criteria pollutants, including TSP, are currently
regulated. That is that FMjg Group I areas be treated as nonattainment
areas and that major sources of PMjp be subject to Lowest Achievable
Emission Rate (LAER) control technology and offsets.

The Department's proposed control strategy would require the designation of
Group I areas asg state nonattainment areas. As the federal rules prevent
EPA from also making this designation, only state rules would place
additional requirements on new sources. Automatic federal sanctions would
not apply.

The proposed regulations would reguire that major new PMjp sources in

nonattainment areas employ Lowest Achievable Emission Rate (LAER) control
technology and obtain offsets for PMjgp. This requirement is particularly
important for achleving attainment in those areas which were in attainment
for TSPl and are Group I areas (exceeding standards) for PMjg (Grants Pass

L1f TSP were measured at the current PM1¢p monitoring sites, these locations

most likely would have not been in attainment with the State 24 hour TSP standard.

4



and Klamath Falls). It is also important for sources which would emit in
excess of the Significant Emission Rate for PMip but less than the
Significant Emissions Rate for TSP and would be located in a TSP
nonattainment area.

While these regulations are more stringent than the federal requirements,
they are not more stringent than the Department or EPA contrcl requirements
for other pollutants.

Overall, the proposed strategies should algo minimize future economic
development impacts. Failure of an area to meet ambient air guality
standards frequently serves as a deterrent to the location of new
businesses. Revising the NSR rules to prevent major increases in industrial
PM1p emissions can allow attainment to be achieved more rapidly.

Preconstruction monitoring is required for NSR sources if necessary to
determine that the project would not cause any violation of an ambient air
quality standard or PSD increment. If required, monitoring data for a
minimum period of four months must be submitted as part of a complete
application. This is now equivalent to the federal PMjg regulations.
However, we clarify that this perlod must cover the season(s) of expected
elevated PMjp levels for that area.

Increments for Prevention of Significant Deterioration (PSD) for PMjp have
not been established by EPA. PSD increments ensure that areas with clean
air retain that quality. Ambient pollutant concentrations, are permitted to
degrade only by the amount of an applicable PSD increment, rather than to
the Ambient Air Quality Standard. EPA plans to develop PMig increments
during the next two years. Promulgation of PMypn increments could complete
the federal rulemaking package for ambient PMjg and reduce the dual
regulation of particulate matter as both TSP and PM1p. The Department would
consider taking appropriate action subsequent to the promulgation of PMig
increments., Until that time, the Department proposes adoption of the
federal revisions and the continuation of the TSP increments in attainment
areas. The proposed rule change clarifies that the increments for
particulate matter apply to ISP,

Public Comments Received

Comments on this Agenda item were received from the U.S. Environmental
Protection Agency (EPA), the Northwest Pulp and Paper Association,
Associated Oregon Industries, the Southern Oregon Timber Products
Association (SOTTA), the Timber Products Company and the U.S. Bureau of
Mines. (See attachment 5).

EPA offered several comments on the acceptability of the proposed revisions:

Comment

EPA commented that an error had been made with respect to a reference to
EPA's rules regarding offsets. On page 5 of the January 22, 1988 EQC Agenda
item F report, statements were made that "LAER (Lowest Achievable Emission
Rate control technology) and offsets for PMig are not part of the federal
program" and that "no offset is required for FMjgp."

5



Department Response
The Department agrees with EPA that this misrepresents EPA's program

regarding offsets. PMjg offsets are required in the federal program for
sources that may exceed an incremental contribution to standard vieolations
ot PSD increment exceedances. This is however less stringent than federal
offset requirement for other criteria pollutants which require full offsets
irregardless of incremental impacts on ambient air.

Comment

EPA further commented that the State rules as currently written do not
require offsets for all 100 ton per year sources because of an exemption for
certain sources not significantly impacting designated nonattainment areas
(OAR 340-20-245(3)).

Bepartment Response

A revision to section OAR 340-20-245 (3(A)) is proposed which modifies this
exemption in line with EPA policy, Sources in attaimment areas that impact
designated monattainment areas or which would cause or contribute to an
exceedance of a standard or increment would be subject to review. This
would also require the source to acquire emission offsets.

u

Comment
EPA commented that it was unclear whether definitions exist for "particulate
matter emissions,™ "PMjg Emissions," or "Emission Standard or Limitation”

anywhere in Oregon rules.

Department Response

As a result, these definitions have been added to OAR 340-20-225,
Definitions of PMjg and particulate ambient levels are being proposed in OAR
340-31 (See Agenda Item L).

Comment

Finally EPA commented that the new reference to the "Guidelines on Air
Quality Models (Revised)" did not also reference its Supplement A which was
noticed in the Federal Register on January 6, 1988.

Department Response
This is now included in the reference.

Comment

The Northwest Pulp & Paper Association made extensive comments concerning
designating PMjg Group I areas (areas with measured standard violations) as
nonattainment areas. Their concerns were:

1. Inconsistency with EPA’s legal definition of nonattainment may be
“"arbitrary and capricious."

2. Designating Group I areas as legal nonattainment areas may
increase, instead of decrease the probability of federal
sanctions.

3. Prematurely designating Group I areas as nonattainment will

discourage future growth/modernization,



4, Prematurely designating Group I areas as nonattaimment will create
legal problems with respect to the demonstration needed to de-
designate the area. :

These concerns were also supported by the Associated Oregon Industries.

Department Response

As stated in the Background and Problem Statement, the proposed rules will
not cause Group I areas to be designated as nonattaimment areas by EPA.
They will only require the same Lowest Achievable Emission Rate (LAER)
control technology and offset requirements which are now applied to other
criteria pollutant sources. These requirements would be applied to PMig
sources in Group I areas when the EQC adopts complete strategies for PMjg
Group I areas and designates the boundaries of nonattainment,

Mr. David Bray of EPA Region 10 was contacted on April 11, 1988 regarding
the possibility of EPA sanctions if the State were to designate Group I
areas as nonattainmment areas. His response was that EPA would also have to
declare these areas as nonattainment areas under Section 107 of the Clean
Alr Act Amendments before automatic sanctiong could apply. This is
something that they cannot do. Secondly, the new EPA PMjp regulations state
that EPA can only use Section 110 of the Clean Air Act (which covers
implementation plans and discretionary sanctions), not Part D (automatic
sanctions), for nonattaimment problems arising from the new PMjp standards.
Further, EPA is even unable to enforce construction bans for existing TSP
nonattalnment areas because they now do not have a TSP standard.

The current TSP nonattaimment areas are Portland, Eugene, and Medford. The
Group I areas are Eugene, Grants Pass, Medford, and Klamath Falls. As
Eugene and Medford are already designated nonattainment for TSP, no
increased burden would exist for new sources and major modifications in
these areas over existing rules. The main areas that would be affected
would be Klamath Falls where the highest PMyg concentrations in Oregon have
been measured and Grants Pass. This is reflected in Attachment 1 (Statement
of Need for Rulemaking, Land Use, and Fiscal and Economic Impacts). These
latter two areas would only be affected when the EQC adopts the control
strategies for these areas which will include nonattainment area boundary
designation.

In summary, PMjp nonattaimment areas are not being prematurely designated by
the EQC. EPA has already classified these areas as Group I, thereby
triggering State Implementation Plan control strategy requirements. The EQC
will consider formal adoption of Oregon PMipy nonattainment areas when
control strategy SIPs are adopted by the EQC. EPA Lowest Achievable
Emission Rate (LAER) control technology, more stringent offsets and
automatic sanctions will not be triggered by state designation of
nonattaimment areas. However State PMig LAER control technology and offset
requirements are proposed to take effect in areas where the EQC ultimately
will adopt control strategies to avoid aggravating problems and making it
even more difficult to accommodate growth.



Comment

The Northwest Pulp & Paper association commented that the proposed pre-
construction monitoring requirements are inconsistent with federal rules and
may adversely affect mew proposals where current PMjg data is not available.

Department Response

This revision is now proposed to be consistent with EPA rules. This allows
a phase-in schedule for preconstruction monitoring requirements and allows a
minimum sampling duration of four months of data instead of a full year. At
the same time, a clarification is made that this four month period must
include the season(s) of expected elevated PMjp levels. For example, areas
strongly affected by space heating emissions would be required to include
winter sampling. Areas strongly affected by soil dust may be required to
include summer sampling. The Department would provide guidance to the
source on the exact sample scheduling requirements.

Comment

The Southern Oregon Timber Industries Association (SOTIA) commented that the
Department had done an excellent job of incorporating the Rules and that
SOTIA had no commentsg on these new standards and proposed changes. However,
SOTIA also stated that they do have comments on the proposed strategies that
the Department will adopt for cleaning up Oregon's Group I areas (areas
exceeding EPA's PMy(g standard).

SOTIA stated that the industry in Jackson County has reduced its emissions
by 69% since the late 1970's and that the real problem is with smoke from
wood stoves. They do not think that new industrial controls are advisable
when industry now represents a small amount of the problem. They are
particularly concerned about the strategy for Medford-White City which would
require that new sources obtain more emigssions offsets (a ratio of 1.3 to 1)
than would be emitted from the new source itself., Further, their
competitors in other areas would not be subject to these measures,

Department Response
These concerns will be addressed when the Group I State Implementation Plan
strategies are brought before the EQC.

Comment

The Timber Products Company in Springfield, Oregon commented that the
proposed rules would have an unnecessary retention of a TSP standard that
was deleted in the Federal rule and would require duplicate testing of some
point sources. This is referring to the possibility that some soutrces may
have to source test for both TSP and PMjg.

Department Response

The Department currently has authority under OAR 340-20-010 and -046 to
require sources to report the "amount, nature and duration of air
contaminant emissions" without specific regard to any ambient air quality
standards. Therefore retention of the TSP standard has no specific effect
on the source reporting requirements.




In order to minimize this problem, the Department intends to use the current
particulate sampling methodology and emission standards until a PMjg source
test method is approved. At the time that a new method is adopted for PMpq,
the Department would then consider replacing the current methodology with it
rather than requiring two different methodologies. At the same time,
emission standards would then alsc be based on PMig.

Comment
Finally, the US Bureau of Mines expressed concerns as to how the new rules
would affect the mining industries.

Department Response
These concerns are bheing referred to staff for thelr evaluation. In

general, it is not expected that the new rules will affect the mining
industry because mines are not located in Group I areas.

Alternatives

The EQC may adopt the proposed rules, adopt revised rules, require a hearing
on a revised set of rules, or take no action. The no action alternative
would not provide needed mechanisms for achieving compliance with the PMjg
Ambient Air Quality Standard and could eventually result in withdrawal of
the EPA delegation of the NSR programs to the Department. Without
delegation, EPA would conduct the NSR program for affected sources in
Oregon, including permit review and issuance, source inspections, and
enforcement.

As alternatives to the proposed changes, the EQC could consider adopting
regulations which are equivalent to the federal requirements. Adoption of
the federal program would differ primarily in the effect on nonattainment
area programs.

The federal program replaces the ambient standard for TSP with the PMjg
standard. The federal program does not use nonattainment designations for
areas which exceed the PMjpy standard. Consequently, Lowest Achievable
Emission Rate (LAER) control technology for PMig is not a part of the
federal program.

The federal program has options for regulating areas which are now
designated as nonattaimment for TSP: these designations can be retained and
the area regulated as a TSP nonattainment area, or the areas can be
redesignated as unclassified areas. In the latter case, Best Available
Control Technology (BACT) 1s the most stringent contrel level required for
any source of particulate matter. Otherwise, the more stringent LAER and
offset controls are required for NSR sources of TSP in nonattaimment areas.

The EQC could also adopt more stringent regulations. These regulations
could include provisions which are not included in the federal regulations,
such as PMjg PSD increments. Other more restrictive actions could include
reducing the Significant Emission Rate, preconstruction monitoring cuteff,
or the Significant Air Quality Tmpact. The Department has not analyzed any
alternatives more encompassing than the proposed alternative.



Summation

1.

In July, 1987, EPA adopted PMjg {(particulate matter less than ten
micrometers in diameter) New Source Review regulations which must be
implemented in Oregon by May 1, 1988,

Oregon regulations must be amended to be at least as stringent as the
federal regulations to aveid loss of delegation of the New Source
Review program.

The Department was granted authorization to hold public hearings on
the proposed rule changes at the January 22, 1988, EQC meeting in
Portland. As a result, public hearings were held in Portland,
Medford, Bend and La Grande during the month of March, 1988,

The Department is proposing the use of Lowest Achievable Emission
Rate (LAER) control technology and offsets for major PMjp sources in
PM1p nonattalmment areas. This is similar to what EPA and the
Department require for sources of other criteria air pollutants.

This is proposed even though EPA does not require this for PMig
problem areas so that pollution problems are not further worsened and
economic growth potential is not further restricted.

The PMjqg requirements in the proposed NSR and PSD rules are
numerically equivalent to the federal PMjg requirements for
Significant Emission Rate and to the existing requirements for
Significant Air Quality Impact and to the requirements for
preconstruction monitoring,

While EPA dropped the total suspended particulate (TS5P) air quality
standards, the Prevention of Significant Deterioration (PSD) systen
based on TSP was left in place until a new PM1( increment system is
devised in about two years. The main change proposed for the Oregomn
PSD regulations 1s to clarify that they apply to TSP rather than
PM1g.

Major comments from EPA have been addressed in the proposed Rule
modifications.

Major concerns by the Northwest Pulp and Paper Association that PMjg
nonattainment areas are being prematurely designated and the state is
being unnecessarily subjected to sanctions are not valid as state
nonattainment designation will not occur until the EQC adopts area
control strategies. EPA cannot officially designate PMjg problem
areas as nonattaimment which would subject them to automatic
sanctions because PMjp control requirements are being administrated
through "Section 110" not "Part D" of the Clean Ailr Act.

Concerns by the Northwest Pulp and Paper Association on
preconstruction monitoring have been recognized. The proposed rules
on PM1g preconstruction monitoring are now consistent with federal
regulations.

10



Director's Recommendation

Based on the Summation, it is recommended that the EQC revise the New Source
Review Rules (CAR 340-20-220 through -260) and Prevention of Significant
Deterioration Rules (0AR 340-31-100 through -130) as proposed and that those
revisions be incorporated into the State Implementation Plan.

éCM/ ?4&7&H

Fred HansenJ?Lf’#

Attachments: 1. Statements of Need for Rulemaking; Land Use; Fiscal and
Economic Impacts
2. Hearings Officer Report (See Agenda Item)
3. Existing rules (OAR 340-20-220 through -260 and 0AR 340-
31-100 through -130)
Draft proposed Rule revisions
Letters of Comment

Lo

PLHanrahan
229-6048

AX45G

April 15, 1988
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ATTACHMENT 1

Agenda Ttem K, April 29, 1988 EQC Meeting

STATEMENT OF NEED FOR RULEMAKING

Pursuant to ORS 183.335(7), this statement provides information on the
Environmental Quality Commission's intended action to adopt a rule,

Legal Authority

Thig proposal amends OAR 340-20-220 through -260 and OAR 340-31-100 through
-130. It is proposed under authority of ORS 468, including Section 310
which authorizes the Environmental Quality Commission to require sources of
air contamination to obtain permits and Section 295 which authorizes the
Commission to establish air purity standards.

Need for the Rule

The proposed rule adds the federal requirements for PMIO to the OAR. This
addition is needed to maintain delegation to Oregon of the New Source Review
program for major sources of air contaminant emissions. The propoesed rule
also includes provisions to implement the attainment strategy for the Group
I PM1C areas and any other Oregon locations which are determined to be in
nonattainment with the Ambient Air Quality Standards for PMI1O,

Principal Documents Relied Upon

Title 40 Code of Federal Regulations Parts 51 and 52,

Regulations for Implementing Revised Particulate Matter Standards,
Federal Register, Wednesday July 1, 1987, pp 24634-24723,

These documents are available for review during normal business hours at the
Departments’s office, 811 SW Sixth, Portland, Oregon, Seventh Floor,

LAND USE CONSISTENCY STATEMENT

The proposed rule changes appear to affect land use and appear to he
consistent with the Statewide Planning Goals.

With regard to Goal 6 (air, water, and land resources quality) the rules are
designed to enhance and preserve air quality in the affected area and are
considered consistent with the goal.

Goal 11 (public facilities and services) ig deemed unaffected by the rule.
The rule does not appear to conflict with other goals.

Public comment on any land use issue involved was invited and no testimony
was received on this issue.



It was also requested that local, state, and federal agencies review the
proposed action and comment on possible conflicts with their programs
affecting land use and with Statewide Planning Goals within their expertise
and jurisdiction. Again, no testimony was received on this issue.

The Department of Envirommental Quality intends to ask the Department of
Land Conservation and Development to mediate any appropriate conflicts
brought to our attention by local, state, or federal agencies,

FISCAL AND ECONOMIC IMPACT STATEMENT

To the extent that the rules are a duplication of the federal regulations,
adoption of these rules and delegation to the Department simplifies
environmental administration. Lower costs should be incurred by most of the
regulated community by retaining all air quality permit activities within
the state.

These rules include some provisions which may require more stringent control
of emissions in PM10 nonattainment areas. This would increase pollution
control costs for major sources locating in such areas. The increased
costs are expected to impact a small number of sources and would primarily
affect new sources locating in the Group I areas of Klamath Falls and Grants
Pass. These sources may be subject to additional construction costs due to
the requirement for Lowest Achievable Emission Rate (LAER) control
technology. Sources in other Group I areas (Medford and Eugene) have
existing requirements for this control technology.

Since these requirements are a component of the strategy for achieving
compliance with the ambient air quality standards for PM10, the long term
result will be to facilitate industrial growth in areas which currently
exceed the standards.

The rule will not affect the cost of obtaining a permit from the
Department.

Patrick L. Hanrsghan:p
229-6048
April 14, 1988
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340-70.220
340-20.225
340-20-230
340-20-235

340-20-240

340-20-241
340-20-245

345-20-250
340-20-255
340-20-260
340-20-265
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LOCATIONS OF REVISIONS ARE DENOTED BY E {REFER TO ATTACHMENT 4
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ATTACHMENT 3
Agenda |tem
April 29, 1988 Eqnc Meeting

EXISTING RULES

New Source Heview

Applicability

Definitions

Provedural Requirements

Review of New Sources and Modifications for
Compliapce With Regulations

Requirements for Sources in Nonatainment
Agens

Growth [nerements

Reguirements for Sources in Altainment or
Unclassified Areas (Prevention of Sigmticant
Deterioration)

Exemptions

Baseline for Determining Credit for Offsets
Requirements for Net Air Quality Benetiy
Emigsion Reduction Credit Banking

Fugitive and Sevondary Emassions

Visibility Impact Assessment



GREGON ADMINISTRATIVE RULES
CHAPTER 340, DIVISION 20 - DEPARTMENT OF ENVIRONMENTAL QUALITY

New Source Review

Applicability

340-2G-220 (1) No owner or operator shall begin con-
struction of a major source or a major modification of an air
contaminant source without having received an Air Con-
taminant Discharge Permit from the Department of
Environmental Quality and having satisfied OAR
340-20-230 through 340-20-280 of these rules.

(2} Owners or operators of proposed non-major sources
or non-major maodifications are not subject to these New
Source Review rules. Such owners or operators are subject to
other Department rutes including Highest and Best Pracrica-
ble Treatment and Control Required (OAR 340-20-001),
Notice of Construction and Approvai of Plans (OAR 340-20-
020 10 340-20-032). Air Contaminant Discharge Permiis
(CAR 340-20-140 1o 340-20-185), Emission Standards for
Hazardous Air Contaminanis (OAR 340-25-430 to
340-25-480}, and Standards of Performance for New Station-
ary Sources {OAR 340-23-5035 to 340-15-545).

Stat. Auth.: QRS Ch. 468

Hist.: DEQ 25-1981. i, & ef, $-3-81

Definitions

340-20-225 (1) " Actual emissions™ means the mass rate
of ermisstons of a pollutant from an emissions source:

(a) In general, actual emissions as of the baseline period
shall equal the average rate at which the source actually
emitted the pollutant during the baseline period and which is
representative of normal source operatjon, Actual emissions
shall be calculated using the source’s actual operating hours,
production rates and types of matenals processed, stored. or
combusted during the selected time period.

(b} The Department may presume that existing source-
specific permitted mass emissions for the source are equiv-
alent 10 the actual emissions of the source if they are within
t0% of the calculated actual emissions.

{c) For any newly permitted emussion sousce which had
not yet begun normal operation in Lhe baseline period, actual
emissions shall equal the potential to emit of the source.

(November, 1986)
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{2) “Baseline Concentration™ means that ambient con-
centration level for a particular pollutant which existed in an
area during the calendar vear 1978. {f no ambient air quality
data is available tn an area, the baseline concentration mav
be estimated using modeling based on actual emissions for
1978, The following emission increases or decreases will be
included in the baseline concentration:

(a) Actual emission increases or decreases occurring
before January 1, 1978; and

(b) Aciual emission increases from any major source or
major modification on which construction commenced
before January 6, 1975, ‘

(3) “Baseline Period™ means either calendar vears 1977
or 1978, The Department shall allow the use of' a prior time
period upon a determination that it is more representative of
normal source operation,

{4) “Best Avaiiable Controi Technology {BACT)" means
an emission limiwation (including a visible emission stan-
dard)} based on the maximum degree of reduction of each air
contaminant subject to reguiation under the Clean Air Act
which would be emitted from any proposed major source or
major modtification which, on a case-bv-case basis, taking
into account energy. environmental, and econemic impacts
and other costs, is achievable for such source or medification
through application of production processes or available
methods, systems, and techniques. including fuel cleaming or
treatment or innovalive fuel combusucn technigues ior
control of such air contaminant. In no event. shall the
application of BACT result in emissions of any air contami-
nant which would exceed the emissions aflowed by any
applicable new source performance standard or any standard
for hazardous air poliutants. [f an emission limitation is not
feasible. a design. equipment, work practice. or operational
standard. or combination thereof. may be required. Such
standard shall. 1o the degree passible. set forth the emission
reduction achievable and shall provide tor compliance by
prescribing appropriate permit condilions.

{3y *Class [ area”™ means any Federal, State or [ndian
reservation land which is clagsified or reclassified as Class |
area. Class | areas are identified in OAR 340-31-120.

{6) *Commence”™ means that the owner or operator nas
obtatned all necessary preconstruction approvals required by
the Clean Air Act and either has

(a) Begun. or caused to begin. a comtinuous program of
actual on-site construction of the source to be completed in a
reasonable time; or

(b) Entered into binding agreements or contractual obii-
gations, which cannot be canceled or modified without
substantial loss 1o the owner or operator. to undertake a
program of construction ol the source to be completed in a
reasonabie time.

{7) *Construction” means any phvsical change (includ-
ing fabrication, erecticen, installation. demolition. or moedifi-
cation of an emissions unil) or change in the method of
operation of a source which would resuit in a change in actual
emissions,

{8) “Emission Reduction Credit Banking™ means 1o
presenatly reserve, subject to requirements of these provi-
s1ons. emission reductions for use by the reserver or assignee

# for future compiiance with air pollution reduchion require-

ments, _ ) ‘
{9) “Emussions Unit™ means anv part ol a stationary

2. source (including specitic process equipment) which emits or

14 - Div., 20
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OREGON ADMINISTRATIVE RULES
CHAPTER 340, DIVISION 20 - DEPARTMENT OF ENVIRONMENTAL QUALITY

would have the potenual to emit any pollutant subject 1o
regulation under the Clean Air Act.

{10} "Federal Land Manager™ means with respect to anv
lands in the United $States, the Secreiary of the federal
department with authority over such lands.

{11} “Fugitive emissions™ means emissions of anv air
contaminant which escape 10 the aimosphere from any point
or area that is not identifiable as a stack, vent, duct, or
equivalent opening, .

(12) “Growth Increment” means an allocation of some
part of an airshed's capacity to accommodate future pew
major sources and major medifications of sources.

(13} "Lowest Achievable Emission Rate (LAER)” means
that rate of emussions which reflects: the most stringent
emission himitation which is contained in the implementa-
tion plan of any state for such class or category of source,
unless the owner or aperator of the proposed source demeon-
strates that such fimitations are not achievable; or the most
stingent emission limitation which is achieved in practice by
such class or category of source, whichever is more stringent.
in no event, shall the application of this term permit a
proposed new or medified source to emit anv air contami-
nant in excess of the amount allowable under applicable new
source performance standards or standards for hazardous air
pollutants.

(14) “Major Modificasion™ means any physical change
or change of operation of a source that would result in a net
significant emission rate increase (as defined in definition
(22} for any pollutant subject to regulation under the Clean
Air Act. This crteria also applies to any pollutanis not
previously emitted by the source. Caiculations of net emis-
ston increases must take into account all accumulated
increases and decreases in actual emissions occurring at the
source since January 1. 1978, or since the time of the last
consiruction approval issued for the source pursuant to the
MNew Source Review Regulations for that pollutant, which-
ever time is more recent. If accumulation of emission
increases results in a net significant emission rate increase.
the modification causing such increases become subject Lo
the New Source Review requirements inctuding the retrofit
of required controls.

(13} “Major Source™ means a stationary source which
emits, or has the potential to emit, any pollutant regulated
under the Clean Air Act at a Significant Emission Rate (as
defined in definition (22}).

{16} "Nonattainment Area™ means a geographical area
of the State which exceeds any state or federal primary or
secondary ambient air quality standard as designated by the
Environmental Quality Commission and approved by the
Envirodmental Protection Agency.

{17) “Offset” means an equivaient or greater emission
reduction which is required prior to allowing an emission
increase from a new major source or major modification ofa
s0urce.

(18) *Plant Site Emission Limit” means the total mass
emissions per umt time of an individual air pollutant spec-
ified in a permit for a source.

(19) "Potential to Emit” means the maximum capacity
of a -source t0 emit a potlutant under us physical and
operational design. Any physical or operational limitation on
the capacity of the source 1o emit 2 pollutant, including air
pollution control equipment and restrictions on hours of
operation or on the tvpe or amount of material combusted,

15 - Div. 20
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stored, or processed, shall be treated as part of 11s design 1f the
limitation or the effect 1t would have on emissions 1s enfor-
ceable. Secondary emissions do not count in determuning Lthe
potential to emit of & source,

{20) “Resource Recovery Facility” means any facility at
which municipal solid waste is processed for the purpose of
extracting, converting to energy, or otherwise separating and
preparing municipal solid waste for reuse, Energy conversion
facitities must utilize municipal solid waste to provide 30%
or more of the heat input to be considered a rescurce
recovery facility,

{21) "Secondary Emissions” means emissions {rom new
or existing sources which occur as a result of the construction
and/or operation of a source or modification, bur do not
come from the scurce itself. Secondary emissions must be
specific, well defined, quantifiable. and impact the same
general area as the source assoctated with the secondary
emissions. Secondary emissions may include, but are not
limited tw:

(2) Emissions from ships and traias coming to or from a
facility;

(b) Emissions from off-site support facilives which
would be constructed or would otherwise increase enssions
as a result of the construcuion of a source or modification.

{20 "Significant emussion rate” means:

{a) Emission rates equal to or greater than the foilowing
for air pollutants regulated under the Clean Air Acu

Table 1: Significant Emission Rates for
Poliutants Regulated Under the Clean Air Act

Pollulant Significant Emission Rawe
{A)Carbon Monoxide ................ 100 wons;vear
{BYNurogen Oxides .................. =0 tons;vear
(CY Particulate Matter® ... .. ........ .. 253 ons/vear
(D) Sulfur Dioaude . ... .. ... oL 40 tonssvear
(E) Volattle Orpanic Compounds*® ... .... 40 tonis/vear
(Fylead ... ... .. ... ... .. .. ...... 0.6 tonyvear
({GYyMercury .. ... . 0.t on/vear
{H) Bervllium ....... e 0.0004 1on/vear
(IYAsbestos . ................. ... ... 1.007 ton/vear
(NVinviChloride ...................... | won/year
(KyFluorides . ........................ 3 tons/vear
(L) Sulfuric Acid Mist .................. T tons/year
(M) Hydrogen Sulfide ................. 10 tons/vear
(N) Total reduced sulfur

(including hydrogen sulfide) ... .. ........ .., 1) tons/yvear
{Q) Reduced sulfur compounds (inciuding hvdrogen

sulfide) ..o {0 toas/vear

NOTE: *For the nonatainment portions of the Medtord. Ashland
Arr Quabity Mauntenance Area. the Significant Emisson Rates jor
partcultate matter and volabie organic compounds sre detined i

Tablz 2,

{b) For pollutants not listed above, the Department shall
determine the rate that constitutes a significant emission

rate,
{c} Any emissions increase less than these rates associ-
ated with a new source or medification which would con-

(November, 1986}
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Table 2
(340-20-225)

Significant Emission rates for the Nonattainment
Portions of the Medford-aAshland Air Quality
Maintenance Area.

Emission Rate
Annual Day Hour

Air Contaminant Kilograms (tons) Kilograms (1bs} Kilcgrams (lks)

Particulate Matter 4,500 {5.0) 23 {50.0) 1.5 (10.0)
(TS?)
Volatile Organic 18,100 (20.0) 91 (200) - -
Campound  (VOC)
Table 3

(340-20-225)
Significant Air Quality

. ambient air quality impact
which is equal to or greater than:

Poliutant Averaging Time

Pollukant Arnual 24~hour 8~hour 3-hour I-hour
507 1.0 ug/m> 5 ug/m- 25 ug/m°
TSP 0.2 ug/m3 1.0 ug/m3
NO2 1.0 ug/m3 v
@ : 0.5 mg/m3 2 mg/m3

- Tabies 2and 3 (November, 19%])
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struct within 10 kilometers of a Class [ area. and would have
an impact on such area equal {o or greater than 1 ug/m’ (24
hour averagei shall be deemed 10 be emitting at a signtficant
emission rate (see Table 2).

(23) "Significant Air Quality Impact” means an ambient
air quality impact which is equal to or greater than those set
out in Table 3. For seurces of volatile organic compounds
{(VOC), a major source or major modification will be deemed
to have a significant impact if it is located within 30 kilo-
meters of an ozone nonattainment area and is capable of
impacting the nonattainment area,

(24) “Significant impairment” occurs when visibility
impairment in the judgment of the Department interferes
with the management, protection, preservation, or enjoy-
ment of the visual experience of visitors within a Class [ area.
The determination must be made on a case-bv-case basis
considering the recommendations of the Federal Land Man-
ager; the geographic extent, intensity, duration, frequency,
and time of visibility impairment. These factors will be
considered with respect 1o visitor use of the Class [ areas, and
the frequency and occurrence of natural conditions that
reduce visibility,

{25) “Source” means anv building, structure, facility,
installation or combination therecf which emits or is capable
of emitting air contaminants to the atmosphere and is
located on une or more contiguous or adjacent properties and
is owned or operated by the same person or by persons under
common control.

(26) “Visibility impairment” means any humanly per-
ceptible change in visual range, contrast or coloration from
that which would have existed under natural conditions.
Natural conditions include fog, clouds, windblown dust, rain,
sand, naturally ignited wildfires, and natural aerosols,

Star. Auth.: ORS Ch. 468

Hist,: DEQ 25-1981. £ & ef 9-8-31: DEQ 3-1983. f & of. &18-33: DEQ

13-1984. i, & of. 10-16-54

Procedurai Reguirements

340-20-230 (1) [aformation Required. The owner or
operator of a proposed major source or major modification
shall submit all information necessary lo pertorm any analy-
sts or make any determinaucn reguired under these rules.
Such information shall inciude. but not be limited to;

{a) A description of the nawre, location, design capacity.
and typical operating schedule of the seurce or modification.
including specifications and drawings showing its design and
plant layout;

{b) An esumate of the amount and 1ype of each air
contaminant emitted by the source in terms of hourly, daily,
seasonal. and vearly rates. showing the calculation pro-
cedure:

(¢) A detailed schedule for construction of the source or
modification:

(d)} A detailed description of the svstem of continuous
emission reduction which is pianned for the source or
modification. and any other infermation necessary 1o deter-
mine that best available conirol technology or lowest
achievable emission rale technology, whichever is applica-
bte, would be applied:

{e) To the extent required by these rules. an analvsis of
the air quality and/or visibility impact of the source or
modification. including meteorological and topographical

{November. 1988)

data. specific details of models used. and other informauon
necessary to estimate air quality impacts: and

() To the extent required by these rules, an analvsis of
the air quality and/or visabtlity impacts, and the nature and
extent of all commercial, residential, industrial. and other
source emission growth which has occurred since January |,
1978, in the arca the source or modification would affect.

{2) Other Obligations:

(a) Any owner or operator who Constructs or operates &
source or modification not in accordance with the applica-
tion submitted pursuant to these rules or with the terms of
any approval to construct, or any owner or operator of a
source or modification subject to this section who com-
mences construction after the effective date of these reguia-
tions without applying for and receiving an Awr Contarminant
Discharge Permit, shall be subject to appropriate enforce-
ment action.

{b)} Approval 10 construct shail become invalid if con-
struction is not commenced within |8 months afier receipt of
such approval, if construction is discontinued for a peniod of
18 months or more, or if consiruction is not completed
within 18 months of the scheduled time. The Depariment
may extend the 18-moanth period upon satisfactory showing
that an extension is justified. This provision does not apply
to the time period between construction of the approved
phases of a phased construction project: each phase must
commence construction within 18 months of the protected
and approved commencemen! date.

{c) Approval to construct shali not relieve any owner or
operator of the responsibility to comply fully with appiicable
provisions of the State Implementation Plan and any other
requirements under local, state or federal law.

{3) Public Participation:

{a) Within 30 days after recetpt of an application to
construct, or any addition to such application. the Depart-
ment shall advise the applicant of any deficiency in the
application or in the information submitted, The darte or'the
receipt of a compiete application shall be, for the purpose of
this section. the date on which the Depariment received al
required information.

{b) Notwithstanding the requirements of OAR 34014
020, but as expeditiously as possible and at least within six
months afier receipt of a complete appiication. the Depan-
ment shali make a final determnaticn on the applicauon.
This involves performing the following actions 10 a tmely
manner:

(A} Make a preliminary determination whether con-
struction should be approved. approved with conditions. or
disapproved.

(B) Make available for a 30-day period in at ieast one
location a copy of the permit application. a copy of the
preliminary determination, and a copy or summary of cther
materials, if any. considered in making the preliminary
determination.

(CY Notify the public. by advertisement in a newspaper
of general circulation tn the area in which the proposed
source of modification would be constructed, of the apphea-
tion, the preliminary determination. the extent of increment
consumption that is expected from the source or moditica-
tion, and the opportunity for a public bearing and for writien
public comment.

(D) Send a copy of the notice of opportunity for public
comment to the applicant and 1o officials and agencies

b6 - Div. 20
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having cognizance over the location where the proposed
construction would occur as tollows: The chief executives of
the city and county where the source or modification would
be located. any comprehensive regional land use planning
agency, any State, Federat Land Manager, or Indian Govern-
ing Body whose lands may be atfected by emissions from the
source or modification. and the Environmental Protection
Agency.

(E) Upon determination that significant interest exists,
provide opportunity for a public hearing for interesied per-
sons 1o appear and submit written or oral comments on the
air quality impact of the source or modification. alternatives
to the source or modification. the control technology
required, and other appropriate considerations. For energy
facilities, the hearing mav be consciidated with the hearing
requirements for site cerufication contained in OAR Chapter
3435, Division |13,

(F) Consider a}l written commenis submitied within a
time specified in the notice of pubiic comment and all
comments recetved at any public hearing(s) in making a final
decision on the approvability of the application. No later
than 10 working davs after the close of the public comment
period. the applicant may submit 2 written response 1o any
commenis submiiied by the public. The Deparument shall
consider the applicant’s response in making a final decision,
The Depariment siail make all comments available for
public inspection in the same locations where the Depart-
ment made available preconstruction information relating to
the proposed source or modification.

((G) Make a final determination whether construction
should be approved. approved with conditions, or disap-
proved pursuant to this section.

{H) Notifv the appiicant in writing of the final determin-
ation and make such notfication available for public inspec-
tion at the same location where the Department made
available preconstruction information and public comments
relating 0 the source or modification,

Stat. Avth.; ORS Ch, 3
Hist: DEQ 25-1981. 7 & 21. 9-8-81: DEQ 18-1984. [ & ef. 10-16-84

Review of New Sources and Modifications for Complizance
With Regulations

340-20-235 The owner ar operator of a proposed major

source or major modificalion must deémonstrate the ability
of the proposed source or modification to comply with all
applicable requirements of the Depariment of Environmen-
tal Quality, including New Source Performance Standards
and National Emission Standards for Hazardous Air Pollu-
1ants, and shall obtain an Air Contaminant Discharge Per-
mit,

Stag, Auth.; ORS Ch, 463

Hiss: DDEQ 25-1981. [ & ef. 9-8-81

Requirements for Sources in Nonattainment Areas °

340-20-240 New major sources and major modifica-
tions which are located in designated nonattainment areas
shail meet the requirernents listed below:

{1} Lowest Achievable Emission Rate. The owner or
operator of the proposed major source or major modification
must demonstrate that the source or modification will com-
ply with the lowest achievable emission rate (LAER) for each
nonatiainment pollutant. In the case of a masor modifica-

17 - Div, 20

tion, the requirement for LAER shall apply onls (o cach new
or modified emission unit which increases cmissions. For
phased construction projects, the determinauen of LAER
shaill be reviewed at the ilatest reasgnable ume prior to
commencement of construction of each independent phase.

{2} Source Compliance. The owner or operator of the
proposed major source or major modification must demon-
strate that all major sources owned or operated by such
person {or by an entity controlling, controiled by, or under
common control with such person) in the state are in
comphiance or on a schedule for compliance. with ali apphca-
ble emission limitations and s1andards under the Clean Air
Act.

(3) Growth Increment or Offsets. The owner ar operator
of the proposed major source or major modiicanon must
demonsirate that the source or modification wiil comply
with any established emissions growth increment for the
particular area in which the source is located or must provide
emission reductions (“offsets™) as specified by these rules, A
combination of growth increment allocation and emission
reduction may be used 10 demonstrate comphance with this
section. Those emission increases for which orfsets can be
found through the best efforts of the applicant shall not be
eligible for a growth increment aflocation,

(4) Net Air Quality Benefit. For cases in which emission
reductions or offseis are required. the applicant must demon-
strate that a net air quality benefit wilt be achieved in the
affected area as described in QAR 340-20-260 (Requirements
for Net Air Quality Benefit) and that the reductions are
consistent with reasonable further progress toward attain-
ment of the air quality standards.

{5) Alternative Analysis:

(a) An alternative analysis must be conducted lor new
major sources of major modifications of sources emilling
volatile orgamic compounds or carbon monoxide locating in
nonattainment areas.

{b) This analysis must (nclude ar evaiuvznon of alter-
native sites, sizes. production processes. and environmentai
control techniiques for such proposed source or madificauon
which demonstrates that benefits of the proposed source or
modification significantly outweigh the environmentai and
social costs imposed as a result of its location. construciton
or modification.

(6) Special Exemption for the Salem Ozone Nonatiam-
ment Area, Proposed major sources and major modifications
of sources of voiatile organic compounds which are iccated
in the Salem Ozone nonattainment area shall comply with
the requirements ol sections {1} and (2) of this ~ule but are
exempt from all other sections of this rule.

Stat. Auwth.: ORS Ch, 468 -
Hist: DEQ 25-198F 1. & efl 9-3-31 DEQ 51983 1L & ofl 2-18-33

Growth Increments

340-20-241 The ozone control strategies for the Med-
ford-Ashland and Portland Air Quality Maintenance Areas
{AQMA) establish growth margins for new major sources or
major modifications which will emit volaule organie com-
pounds. The growth margin shall be allocated on a fivst-
come-first-served basis depending on the date o subm:tial of”
a complete permit application. In the Medlord-Ashland
AQMA, no single source shall recetve an allocation of more
than 50% of any remaining growth margin. in the Portland

] ..%Nove_'mber. 1986)
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AQMA, no single source shail receive an allocation of more
than 100 tons per vear plus 23% of any remaining growth
margin. The allocation of ¢mission increases from the
growth margins shall be calculated based on the ozone scason
{May | to Sepember 30 of each vear). The amount of each
growth margin that is available is defined in the State
Implementation Plan for each area and is on file with the
Department.

{Publications: The publication(s) referved 10 or incorporated by reference
SJ:l'iiyniﬂe are avatlable from the office of the Department of Environmental

Stat. Auth.: ORS Ch. 468
Hist.: DEQ 5-1981. . & ef. 4-18-83. DEQ 5-1986, {. & ef. 2-21-86

Requirements for Sources in Attainment or Unclassified
Areas (Prevention of Significant Deterioration)

340-20-245 New Major Sources or Major Modifica-
tions locating in areas designated attainment or unclassifia-
ble shall meet the foilowing requirements:

{1) Best Available Control Technoiogy. The owner or
operator of the proposed major source or major modification
shall apply best available controf technology {BACT) for
cach pollutant which 1s emitted at a significant emission rate
{OAR 340-20-2235 definition (22)), In the case of a major
modification. the requirement for BACT shall apply onty 1o
each new or modified emission unit which increases emts-
sions, For phased construction projects, the determinaton of
BACT shall be reviewed a1 the latest reasonable time prior 1o
commencement of construction of each independent phase.

(2) Air Quality Analysis;

(a) The owner or operator of the proposed major source
or major modification shall demonstrate that the potential to
emit any pollutant at a significant emission rate (OAR
340-20-225 definition {22)}, in conjunction with all other
applicable emissions increases and decreases, (including sec-
ondary emissions), would not cause or contribute to air
quality levels in excess oft

{A) Any state or national ambient air quality standard;
ar

(B} Anv applicable increment established by the Preven-
tion of Significant Deterioration requirements (OAR
340-31-110%: or

(C) An impact on a designated nonattainment area
greater than the significant air quality impact levels {OAR
340-20-225 definition {23)). New sources or madifications of
sources which would emit volatile organic compounds which
may impact the Salem ozone nonattainment area are exempt
from this requirement.

{b} Sources or modifications with the potential to emit at
rates greater than the significant emission rate but less than

13
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(A} The proposed source or major modification does not
have a significant air quality impact on a designated nenat-
tainment area: and .

{B} The poteatial emissions of the source arc less than
100 tons/year tor sources in the following categories or less
than 250 tons/year for sources not in the following scurce
categories:

(1) Fossil fuel-fired steam electric plants of more than
250 million BTU/hour heat input,

{i1) Coal cleaning planis {with thermal dryers),

(i) Kraft pulp mills,

{iv} Portland cement plants,

(v} Primary Zinc Smelters.

(vi) lron and Steel Mill Plants.

{vii) Primary aluminum ore reduction plants,

(vii) Primary copper smelters,

{1x} Municipal Incinerators capabie of charging more
than 250 tons of refuse per day.

{x) Hydroflueric acid plants,

{x1) Sulfuric acid piants,

(xi1) Nitric acid plants.

(xiit) Petroleum Refineries.

(xiv) Lime plants,

(xv} Phosphate rock processing plants,

(xvi) Coke cven batteries,

{xvii) Sulfur recovery planis.

{xviu) Carbon black plants {furnace process),

{xix) Primary lead smelters.

{xx) Fuel conversion plants,

{xxi) Sintering plants.

(xxii} Secondary metal production plants,

(xxiii) Chemical process plants,

{xxiv) Fossil fuel fired boilers {or combinations thereo
totaling more than 250 million BTU per hour heat inpul,

(xxv) Petroleum storage and transfer units with a total
storage capacity exceeding 300.000 barrels,

{xxvi} Taconile ore processing planis,

(xxvii) Glass fiber processing plants.

{xxviii} Charcoal production plants.

(t) Major modifications are not exempted under this
section uniess the source inciuding the modificanons meets
the requirements ot paragraphs (a¥(A) and (BYabove. Owners
or operators of proposed sources which are exempted by this
provision should refer 10 GAR 340-20-020 to 340-20-032 and
OAR 340-20-140 to 340-20-185 tor possible applicable
requirements.

{4) Air Quaiity Models. All estimates of ambient con-
centrations required under these rules shatl be based on the
applicable air quality models. data bases, and other require-
ment specified in the “Guidelines on Air Quality Models”
(OAQPS 12080, U.S, Environmental Protection Agency.

10G tons/vear. and are greater than SO kilometers from a R ) L
nonattainment area are not required 1o assess their {mipact Office of Air Quality Planning and Standards. Research
on the nonattainment area. Trangle Park. N.C. 27711, April 1978), Where an air guality

(c) If the owner or operalor of a proposed major source ,,.. impact modef specified in the “Guideline on Air Quality
or major modification wishes to provide emission offsets ('D Models” is inappropriate, the model may be modified or
such that a net air quality benefit as defined in OAR another model substituted. Such a change must be subject 1o
340-20.260 is provided, the Depariment may consider the notice and opportunity for public commen? and must receive
requirementss of section (2) of this rule to have been met, approval of the Department and the Environmental Protec-

{3) Exemption for Sources Not Significantly Impacting tion Agency. Methods like those. outlined in the "Waorkbook
Designated Nonattainment Areas: -5 for the Comparison of Air Quality Models"{U.8. Environ.

{a} A proposed major source or major modification is mental Protection Agency, Office of Air Quality Planning
exempt from OAR 340-20-220 10 340-20-270 i, and Standards. Research Triangle Park. N.C. 27711, May,
{November, 1986} 18 - Div, 20
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1978) should be used to determine the comparability of air
quality models.

(5} Air Quality Momtoring:

{a){A) The owner or operator of a proposed major source
or major modification shall submit with the application,
subject to approvai of the Department, an analysis of
ambient air quality in the area impacted by the proposed
project. This analysis shall be conducted for each poliutant
potentially emitted at a significan! emission rate by the
proposed source or modification. As necessary to establish
ambient air quality, the analysis shal] includé continuous air
quality monitoring data for any poilutant potentially emitted
by the source or modification except for nonmethane hydro-
carbons. Such data shall relate to. and shall have been
gathered over the vear preceding receipt of the complete
application. unless the owner or operator demonstrates that
such data gathered over a portion or portions of that year or
another representative vear would be adequate to determine
that the source or modification would not cause or contrib-
ute to a violation of an ambient air quality standard or any
applicable poliutant increment. Pursvant to the require-
ments of these rules, the owner or operator of the source shall
submit for the approval of the Department, a preconstruc-
tion air quality momionng plan.

(B) Air quality monitoring which is conducted pursuant
to this requirement shail be conducted in accordance with 40
CFR S8 Appendix B. “Quality Assurance Requirements for
Prevention of Significant Deterioation (PSD) Air Monitor-
ing” and with other methods on file with the Department.

{C) The Department may e¢xempt a proposed major
source or major modification from monitoring for a specific
potlutant if the owner or operator demonstrates that the air
quality impact from the emissions increase would be less
than the amounts listed below or that the concentrations of
the pollutant in the area that the socurce or modification
would impact are less than these amounts:

(1) Carbon monoxide - 575 ug/m-?, 8 hour average.

(11) Nitrogen dioxide - 14 ug/m?, annual average,

(it1) Total suspended particulate - 10 ug/m?, 24 hour
average,

(iv) Subfur dioxide - | 3 ug/m?3, 24 hour average,

(v) Ozone - Any netincrease of i 00 tons/year or more of
volatile organic compounds from a source or modification
subject 1o PSD is required io perform an ambient impact
analysis, including the gathering of ambient air quality data,

{vi) Lead - 0.1 ugsm?, 24 hour average.

{vii) Mercury - 0.25 ug/m?, 24 hour average.

(viii) Bervllium - 0.0005 ug/m’, 24 hour average,

(1x) Fluorides - 0.25 ug/m?, 24 hour average,

{x} Yinvl chloride - i 5 ug/m’, 24 hour average,

{xt} Total reduced sulfur - {0 ug/m?, | hour average.

{xii) Hydrogen sulfide - 0.04 ug/m?, 1 hour average,

(xiii} Reduced suifur compounds - 10 ug/m?’, | hour
average,

{b} The owner or operator of a proposed major source or
major modification shall. after construction has been com-
pleted. conduct such ambient air guality monitoring as the
Departmen: may require as a permit condition to establish
the effect which emissions of a pollutant {other than non-
methane hydrocarbons) may have, or is having, on air
quality in any area which such emissions would affect.

(6} Additional Impact Analysis:

19 - Div. 20

{a) The owner or operalor of a proposed magor source or
major modification shalt provide an analvsis of the impair-
ment (0. soils and vegetation that would occur as a result of
the source or modification and general commercial, residen-
tial. industrial and other growth associated with the source or
modification, the owner or operator may be exempled from
providing an analysis of the impact on vegetation having no
significant commercial or recreational value.

() The owner or operator shall provide an analvsis of
the air quality concentration projected for the area as a result
of general commercial, restdenual. industrial and other
growth associated with the major source or modification.

(7) Sources {mpacting Class | Areas;

(a} Where a proposed major source or major modifica-
tion impacts or may impact 2 Class | area. the Department
shail provide written notice to the Environmenial Protection
Agency and 1o the appropriate Federal Land Manager within
30 days of the recéipt of such permit application. at least 30
days prior 1o Department Public Hearings and subsequently,
of any preliminary and final actions taken with regard to
such application.

{b) The Federat Land Manager shali be provided an
opportunmity in accordance with QAR 340-20-230(3) 1o pre-
sent a demonstration that the emissions from the proposed
source or modification would have an adverse impact on the
air quality related values (including visibthityy ot’any federai
mandatory Class { [ands. nowwithsianding that the change in
air quality resulting from emissions from such source or
modification would not cause or contribute 1o concentra-
tions which would exceed the maximum aliowabie incre-
ment for a Class [ area. [f the Department concurs with such
demonstration the permit shall not be 1ssued.

{Publications: The publicanonis: reterred 1o oF Incarporated by reference
in this rule are availabie frem the offive or the Depariment vl Eavironmenial
Guality.}

Stat. Auth. ORS Ch. 468
Hist: DEQ 23-1981, . & ol 9-3-3 10 DEQ 31983, v X ofl 3-12-83. DEQ
i3-1984, L & ef. 10-16-34: DELQ 131985, 1 & ol 10 h-n3

Exemptions

340-20-250 {1) Resource recovery facilities burning
municipal refuse and sources subiect o federally mandated
fuel switches may be exempted by the Depariment from
requirements OAR 340-20-240 sections (3) and t4) provided
that:

(a) No growth increment is available for ailocation to
such source or modification: and

{b) The owner or operator of such source or moditica-
tion demaonstrates that every eifort was made 1o obtain
sutficient offsets and that every asatlable oifset was secured.

NOTE: Suchan exempuon mas resuii tn a need 10 revise the Staie

Implementation Plan 1o reguire addinonal control of evisung

SOUTCES,

{2) Temporary emission sources, which would be in
operation at a site for less than two vears. such as pilot plants
and portable facilities, and emissions resulting trom the
construction phase of a new source or modification must
comply with OAR 340-20-240(1) and (2) or OAR
340-20-245(1}, whichever is applicable, but are exempt from
the remaining requirements of OAR 340-20-240 and OAR
340-20-245 provided that the source or modification would
impact no Class I area or no area where an applicable
increment in known to be violated.

[November,_ 1986}
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{3} Proposed increases in hours of operation or produc-
tion rates which would cause emission increases above the
levels aflowed in an Air Contaminant Discharge Permit and
would not involve a physical change in the source may be
exempted from the requirement of QAR 340-20-245{(1) (Best
Available Control Technology) provided that the increases
cause no exceedances of an increment or standard and that
the net impact on a nonattainment area is leas than the
significant air quality impact levels. This exemption shall not
be aliowed for new sources or modifications that received
permits to construct after January 1, 1978,

(4) Also refer to OAR 340-20-245(3) for exemptions
pertaining to sources smaller than the Federal Size-Cutoff
Criteria.

Stat. Auth.: OKS Ch, 463
Hist: DEQ 251981, 1 & ofl 9-3441]

Baseline for Determining Credit for Offsets

340-20-255 The baseline for determining credit for
emnissian offsets shall be the Plant Site Emission Limit
established pursuant 10 QAR 340-20-300 to 340-20-320 or, in
the absence of a Plant Site Emission Limit. the actual
emission rate for the source providing the offsets. Sources in
viclation of air quality emission limitations may not supply
offsets from those emissions which are or were in excess of
perrtitted emission rates. Offsets. including offsets from
mobile and area source categories. must be quantifiable and
enforceable before the Air Contaminant Discharge Permit is
issued and must be demonstrated to remain in effect
throughout the life of the proposed source or modification.

Stat. Auth.: ORS Ch, 468
Hist.: DEQ 25-1981, , & ef, 9.8-8]

Requirements for Net Air Quality Benefit

340-20-260 Demonstrations of net air quality benefit
must include the following:

(1Y A demonstration must be provided showing that the
proposed offsets will improve air quality in the same geo-
graphical area alfected by the new source or modification.
This demonsiration may require that air quality modeling be
conducted according to the procedures specified in the
“Guideline on Air Quality Models”. Offsets for volatile
organic compounds or nitrogen oxides shall be within the
same general air basin as the proposed source. Offsets for
total suspended particulate. sulfur dioxide, carbon monoxide
and other pollutanis shall be within the area of significant air
quaiity impact,

{2} For new sources or modifications tocating within a
designated nonallainment area, the emission offsets must
provide reductions which are equivalent or greater than the
proposed increases, The offsets must be appropriate in terms
of short term. seasonal. and vearly time periods to mitigate
the impacts of the proposed emissions. For new sources or
modifications locating outside of a designated nonattain-
ment area which have a significant air quality impact (OAR
340-20-225 definition {23)} on the nonattainment area, the
emission offsels must be sutficient to reduce impacts to
levels betow the significam air quality impact level within the
nonallainmentarea. Proposed major sources or major modi-
fication which emit voiatile organic compounds and are
located within 30 kilometers of an ozone nonatiginment area
shall provide reductions which are equivalent or greater than

(November. 1986}

the proposed emission increases uniless the appticant demon-
strates that the proposed emissions will not impact the
nopattainment area.

(3) The emission reductions must be of the same tvpe of
pollutant as the ernissions from the new source or modifica-
tion. Sources of respirabie particulate (less than three
microns} must be offset with particuiate in the same size
range. In areas where atmospheric reactions contribute 1o
pollutant levels, offsets may be provided from precursor
pollutants if a net air quality benefit can be shown,

{4) The emission reductions musl be CORLEMpPOraneous.
that is, the reductions must take effect prior 10 the ume of
startup but not more than one vear prior to the submital ofa
complete permit application for the new source or modifica-
ticn. This time limitation may be extended as provided forin
OAR 340-20-265 (Emission Reducuion Credit Banking). In
the case of replacement facilities. the Department may allow
simultaneous operation of the old and new facilities during
the startup period of the new facility provided that net
ernissions are not increased during that ume period.

Stat, Auth.: QRS Ch, 468
Hist.: DEQ 25-1981. 1. & of. 9-3-51: DEQ 3-1953. . & of. 4-i3-A3

Emisison Reduction Credit Banking

346-20-265 The owner or operator af a source of air
pollution who wishes to reduce emissions by implementing
more stringent controls than required by a permit or by an
applicable regulation may bank such emission reductions.
Cities, counties or other local juri