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OREGON ENVIRONMENTAL QUALITY COMMISSION MEETING 

April 29, 1988 
Jackson County Courthouse 

10 s. Oakdale 
Medford, Oregon 

AGENDA 

9:30 a.m. - CONSENT ITEMS 

These routine items are usually acted on without public discussion. If 
any item is of special interest to the Commission or sufficient need 
for public comment is indicated, the Chairman may hold any item over· 
for discussion. 

A. Minutes of the March 11, 1988, EQC Meeting. 

B. Monthly Activity Report for February 1988. 

c. Tax Credits 

9:35 a.m. - PUBLIC FORUM 

This is an opportunity for citizens to speak to the Commission on 
environmental issues and concerns not a part of this scheduled meeting. 
The Commission may discontinue this forum after a reasonable time if an 
exceptionally large number of speakers wish to appear. 

HEARING AUTHORIZATIONS 

D. No staff report assigned. 

E. Request for Authorization to Conduct Public Hearings on Proposed 
Rules for Certifying Sewage Works Operators. 

F. Request for Authorization to Hold a Public Hearing on the FY89 
Construction Grants Priority List and Management System. 

G. Request for Authorization to Conduct Public Hearings on a Proposed 
New Solid Waste Rule Regarding Financial Assurance at Regional 
Landfills, OAR 340-61-029. 

H. Request for Authorization to Conduct a Public Hearing on Proposed 
New Rules Relating to the Opportunity to Recycle Yard Debris. 

I. Request for Authorization to Conduct.Public Hearings on Proposed 
New Administrative Rules for the Waste Tire Program, OAR 340-62; 
Permit Procedures and Standards for Waste Tire Storage Sites and 
Waste Tire Carriers. · 
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ACTION ITEMS 

Public testimony will be accepted on the following except items for 
which a public hearing has previously been held. Testimony will not be 
taken on items marked with an asterisk(*). However, the Commission 
may choose to question interested parties present at the meeting. 

*J. Proposed Adoption of Amendments to Rules of Practice and 
Procedure, OAR Chapter 340, Division 11. 

*K. Proposed Adoption of Revisions to New Source Review Rules (OAR 
340-20-220 through 260) and Prevention of Significant·· 
Deterioration Rules (OAR 340-31-100 through 130). 

*L. Proposed Adoption of Rules to Amend Ambient Air Standards (OAR 
340-31-005 through 055) and Air Pollution Emergencies (OAR 340-27-
005 through 012) Principally to add New Federal PM1o Requirements 
as a Revision to the State Implementation Plan. 

*M. Proposed Adoption of Revisions to the State Implementation Plan to 
include Commitments for PM10 Group II Areas. · 

*N. Proposed Adoption of Rules Relating to Asbestos Control (OAR 340-
33) and Amendments to the Hazardous Air Contaminant Rules for 
Asbestos (OAR 340-340-25-450 through 465). 

*O. Proposed Adoption of Amendments to the Hazardous Waste Fee Rules, 
OAR Chapter 340, Divisions 102 and 105. 

P. Informational Report: Review of FY89 State/EPA Agreement and 
Opportunity for Public Comment. 

Q. Request for Issuance of an Environmental Quality Commission Order 
for the City of Brookings, Oregon. 

Because of the uncertain length of time needed, the Commission may deal 
with any item at any time in the meeting except those set for a 
specific time. Anyone wishing to be heard on any item not having a set 
time should arrive at 9:30 a.m. to avoid missing any item of interest. 

The commission will have breakfast (8:00) at Elmer's Pancake and Steak 
House, 2000 Biddle Road, Medford. Agenda items may be discussed at 
breakfast. The Commission will also have lunch at the DEQ offices. 

The next Commission meeting will be June 3, 1988, in Portland, Oregon. 
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Copies of the staff reports on the agenda items are available by 
contacting the Director's Office of the Department of Environmental 
Quality, 811 s. w. Sixth Avenue, Portland, Oregon 97204, telephone 
229-5301, or toll-free 1-800-452-4011. Please specify the agenda item 
letter when requesting. 



' . 

MINUTES ARE NOT FINAL UNTIL APPROVED BY THE EOC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the One Hundred Eighty-sixth Meeting 
March 11, 1988 

811 s. W. Sixth Avenue 
Conference Room 4 
Portland, Oregon 

Commission Members Present: 

James Petersen, Chairman 
Arno Denecke, Vice Chairman 
Wallace Brill 
Bill Hutchison 

Commission Members Absent: 

Mary Bishop 

Department of Environmental Quality Staff Present: 

NOTE: 

Fred Hansen, Director 
Kurt Burkholder, Assistant Attorney General, for Michael 

Huston 
Program Staff Members 

staff reports presented at this meeting, which contain 
the Director's recommendations, are on file in the 
Office of the Director, Department of Environmental 
Quality, 811 s. W. sixth Avenue, Portland, Oregon 97204. 
Written material submitted at this meeting is made a 
part of this record and is on file at the above address. 

BREAKFAST MEETING 

Groundwater Resources Management Program: Director Hansen 
indicated that although a number of agencies in state government 
are involved in groundwater, no coordinated comprehensive 
groundwater management program currently exists. Director Hansen 
introduced Neil Mullane who described the Department's groundwater 
management program. 

Mr. Mullane provided a brief review of the Department's past 
groundwater activities and the development of the general 
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groundwater protection policy adopted by the Environmental Quality 
commission in 1981. He noted that federal programs such as the 
Resource Conservation and Recovery Act (RCRA) and superfund have 
helped to identify numerous groundwater problems. As a result, a 
more comprehensive statewide groundwater management program must 
be developed. A grant has been received from the u. s. 
Environmental Protection Agency to assist the Water Quality 
Division and other agencies to develop a broader based 
groundwater management program for the state. 

The Commission asked Mr. Mullane about the involvement of the 
Water Resources Commission and whether the Department may suggest 
a need to consolidate parts of agencies to deal with groundwater 
management. Director Hansen and Mr. Mullane responded that the 
water Resources Commission is looking to the Department to provide 
groundwater information for their statewide water resources 
program. Director Hansen added that consolidation is unlikely 
unless a natural resources agency is formed. Until a 
consolidation occurs, current agency groundwater activities will 
continue. Commissioner Denecke requested that the report 
entitled, "Assessment of Oregon's Groundwater for Agricultural 
Chemicals," be sent to each of the commissioners. 

Salt Caves: Director Hansen advised the Commission on the status 
of the City of Klamath Falls' revised application for Section 401 
certification of the Salt Caves Hydroelectric Project. Two 
public hearings are scheduled for March 29: one to be held in 
Klamath Falls and the other in Portland. Written comments will be 
received through April 11, 1988. Director Hansen indicated the 
Department expects to complete action on the application within 
the 90-day time period established in EQC rules; however, if 
significant new information is received at the public hearing, 
analysis of that information may slow the application review. 

Mcinnis Enterprises: Mcinnis Enterprises is proposing a 
settlement of proceedings initiated by the Department. Stephen 
Sanders, Assistant Attorney General, provided the commission with 
the details of the proposed settlement. Mcinnis Enterprises would 
be on probation for a three-year period. Any future violations by 
the company would trigger a stipulation to past violations and 
their license would be revoked. Additionally, unauthorized 
pumping would immediately cause suspension of their license. 
Mcinnis will pay the civil penalties in quarterly installments 
over a two-year period. It was noted that the Director has the 
authority to settle the case, but wanted to give the Commission 
opportunity to comment. The Commission expressed no objections to 
the Director proceeding with settlement of the case. 



EQC Minutes 
Page 3 
March 11, 1988 

Proposed Medford Meeting: 

Carolyn Young told the Commission about some of the topics that 
will be discussed at the April 28 public forum. Those topics 
include woodstoves and pulp and paper mills. Since Klamath Falls 
residents may attend the public forum, it is possible there will 
be an attempt to discuss Salt caves. Chairman Petersen noted that 
discussion of Salt caves would be inappropriate since their 
revised application is pending before the Department. Department 
staff propose to brief the Commission on the background of the 
area problem and the current status of activities prior to the. 
public forum. Ms. Young also discussed the proposed format of 
the public forum meeting. 

FORMAL MEETING 

CONSENT ITEMS: 

Agenda Item A: Minutes of the January 22. 1988, EQC Meeting. 

Action: It was MOVED by Commissioner Hutchison, seconded by 
Commissioner Brill, and passed unanimously that the minutes 
of the January 22, 1988, meeting be approved. 

Agenda Item B: Monthly Activity Reports for December 1987 and 
January 1988. 

Commissioner Hutchison asked about the air contaminant discharge 
permit (ACDP) modification issued to Bergsoe. Lloyd Kostow, Air 
Quality Division, said the existing ACDP for Bergsoe had been 
modified so that the facility could be started during the clean-up 
process, if necessary. 

Action: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Hutchison, and passed unanimously that the 
December 1987 and January 1988 Monthly Activity Reports be 
approved. 

Agenda Item C: Tax Credits. 

Chairman Petersen asked about the drop box facilities proposed for 
certification. Robert Brown, Hazardous and Solid Waste Division, 
explained that the drop box was specially constructed with 
compartments to receive different types of glass. The glass is 
then transported to Owens-Illinois for recycling. Senate Bill 405 
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provides the opportunity to recycle, and the facility is used as a 
dedicated recycling depot. Commission Hutchison asked about what 
would happen if the drop boxes were no longer used to collect 
recyclables. Mr. Brown indicated that if the facility is 
converted to another purpose, it would no longer be eligible for 
tax credit and the certificate would be revoked. 

Action: It was MOVED by Commissioner Hutchison, seconded by 
Commissioner Brill and passed unanimously that the tax 
credits listed in the Director's recommendation be approved. 

Appl. No. 

T-2276 
T-2335 
T-2392 

T-2400 

T-2401 

T-2402 

Applicant 

Fink sanitary Service 
Newberg Garbage Service Inc. 
Gregory Affiliates, Inc. 

International Paper Co. 

International Paper Co. 

International Paper Co. 

PUBLIC FORUM 

Facility 

2 Drop Boxes 
Drop Box 
Boiler, dutch 
oven and 
particulate 
collector 
Modifications to 
No. 3 recovery 
furnace air and 
liquor supply 
systems 
Modifications to 
caustic plant 
Non-condensible 
gas systems 

Jeanne Orcutt, Gresham, told the Commission she did not have 
enough time to review the Department's response to her January 
EQC testimony. She indicated that many important issues appeared 
to have been glossed over by the Department. She further said the 
city of Portland has agreed to stop charging franchise fees to 
residents outside tne City. 

Chairman Petersen asked Dick Nichols, water Quality Division 
Administrator, to investigate the concerns raised by Ms. Orcutt. 

John Pointer, representing Citizens Concerned with Wastewater 
Management and United Citizens, spoke to the Commission about the 
City of Portland's sludge disposal program. He feels the sludge 
exceeds heavy metals standards and is toxic. Mr. Pointer said the 
Department should not rely on source self-monitoring and should 
allow concerned citizens to perform monitoring activities and 
investigations. Chairman Petersen responded that the Department 
will continue to perform their own investigations. 
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HEARING AUTHORIZATIONS: 

Agenda Item D: Request for Authorization to Conduct a Public 
Hearing on Amendments to Procedures for Issuance, Denial. 
Modification and Revocation of Permits COAR 340-14-005 through 
050), New Source Review. Procedural Requirements COAR 340-20-230), 
and Issuance of NPDES Permits COAR 340-45-035). 

This agenda item requests hearing authorization on proposed 
amendments to Commission rules on general permitting procedures. 
The Department proposed to add the requirement that a public 
hearing will be held on proposed permit actions if ten individuals 
or an organization(s) representing at least ten persons submit 
written hearing requests. 

The proposed amendments clarify that New Source Air Contaminant 
Discharge Permits and National Pollutant Discharge Elimination 
System (NPDES) permits are subject to this new requirement. 
Resource Conservation and Recovery Act (RCRA) and Underground 
Storage Tank (UST) permits are exempted. The Department proposed 
to amend the time frame for issuance of temporary permits from 45 
days after notification that an application is complete to .45 days 
after closing the hearings record or public comment period. 

Chairman Petersen asked whether the Entek settlement agreement 
locked the Commission into any particuYar course of action. 
Director Hansen said the settlement agreement was only binding 
upon the Department and not the Commission. Chairman Petersen 
then asked if any attempt had been made to evaluate .the costs of 
the proposed rule which requires public hearings on permit 
applications when ten or more people request a hearing. Director 
Hansen responded that under the new rule, the cost of public 
hearings should not be any different since the new rules simply 
codify the operating policy the Department has always followed. 
In response to Chairman Petersen's concern that this rule change 
could be too burdensome to industry, Director Hansen replied that 
the Department can implement the process without placing undue 
burden upon permit applicants. 

Director's Recommendation: Based on the report summation, 
the Director recommended the Commission authorize a public 
hearing to take testimony on the proposed rule changes to 
procedures for issuance, denial, modification and revocation 
of permits (OAR 340-14-005) and related amendments to rules 
on issuance of New Source Air Contaminant Discharge Permits 
(OAR 340-20-230) and issuance of NPDES permits (OAR 340-45-
035). 
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Action: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Hutchison and passed unanimously that the 
Director's recommendation be approved. 

Agenda Item E: Request for Authorization to Hold Hearings on 
Proposed Amendments to Rules Contained in OAR 340-41-445, Water 
Quality standards not to be Exceeded. Willamette Basin. 

This agenda item requests authorization for public hearings on the 
proposed rule to establish phosphorus and ammonia standards for 
the Tualatin River. These proposals were developed in response to 
the Northwest Environmental Defense Center (NEDC)/U. s. 
Environmental Protection Agency (EPA) lawsuit settlement that 
required the development of Total Maximum Daily Loads (TMDL) on 
the Tualatin River. The TMDLs were developed to address water 
quality standards violations for dissolved oxygen (DO) and 
nuisance algal growth. 

The proposed rules were developed after an intensive water quality 
investigation of the Tualatin River by the Department, Lake 
Oswego Corporation and the Unified Sewerage Agency (USA). The 
proposed rules were also developed with the assistance of a 
citizen and technical advisory committee. 

Gary Ott, Tigard, told the Commission he was a user of the 
Tualatin River and a rate payer to the Unified Sewerage Agency. 
He expressed the view that the effect of establishing a TMDL on 
water quality in the Tualatin River should be quantitatively 
described so that individuals know what they are paying for. He 
said the recreational benefits achieved by the TMDLs need to be 
clarified. Additionally, the frequency and extent of the algal 
blooms needs to be quantified, and associated environmental costs, 
such as energy costs, need to be evaluated. Mr. Ott said that 
removal of the Lake Oswego Diversion Dam may have a positive 
benefit to water quality and should not have been eliminated from 
consideration. His greatest concern was that there is no 
assurance that significant investments will result in desired 
water quality improvement. 

Jack Churchill, NEDC and a Lake Oswego resident, said a letter, 
which he provided to the EQC and is made a part of this record, 
from the General Accounting Off ice (GAO) study on the 
effectiveness of the Clean Water Act in the Tualatin Basin 
indicated that $100 million has been misspent in Washington 
County. Further, he said, as goes the Tualatin, so goes water 
quality in Oregon. Mr. Churchill felt the EQC needs to take 
action on the agenda item rather than by inaction trigger 
automatic abdication of water quality management in the Tualatin 
to EPA. 
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Ted Kreedon, resident and Mayor of Rivergrove, spoke to the 
Commission about several concerns. He felt the cost figures for 
options to meet the proposed TMDLs provided by consultant to USA 
are biased, and that the Department by citing these figures in 
their report have endorsed the figures. Also, by using the biased 
figures, USA and Washington county were attempting to intimidate 
and threaten individuals who are attempting to clean up the 
Tualatin River. Mayor Kreedon said alternative means to cleaning 
up the river, such as wetlands, may cost much less. The 
Department should retain a competent engineering firm to evaluate 
the cost associated with wetland alternatives. 

Director's Recommendation: Based on the report summation, 
the Director recommended the commission to proceed to public 
hearing to take testimony on the proposals to add a 
phosphorus standard and an ammonia standard to the rules 
establishing water quality standards for the Tualatin River 
and establish definitions for TMDL, WLA and LA. 

Action: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Hutchison and passed unanimously that the 
Director's recommendation be approved. 

Aqenda Item F: Request for Authorization to Conduct a Public 
Hearing on Proposed Amendments to the Hazardous Waste Management 
Rules. OAR Chapter 340. Divisions 100, 102 and 104. 

This agenda item requests authorization to conduct a public 
hearing on proposed amendments to the Department's hazardous waste 
management rules. The Department is proposing the adoption, by 
reference, of a group of new federal regulations. This action is 
necessary if the Department is to maintain authorization from EPA 
to management a state-operated hazardous waste program. 

The Department is also proposing the repeal of an existing state 
rule concerning the closure of surface impoundments, which is more 
stringent than one of new Federal rules. Additionally, the 
Department proposes to expand the reporting requirements for 
hazardous waste generators and hazardous waste management 
facilities. 

Commissioner Hutchison asked how the Federal rule concerning waste 
minimization, which the Department proposes to adopt, relates to 
the Oregon Student Public Interest Research Group's (OSPIRG) 
proposed waste reduction legislation, and whether adoption of the 
Federal rule would prevent the state from implementing OSPIRG's 
proposal. Director Hansen responded that the Federal rule simply 
requires hazardous waste generators to certify on their shipping 
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manifests they are making a good-faith effort to reduce wastes. 
There are no specific waste reduction standards or requirements. 

In contrast, the OSPIRG proposal is a comprehensive program that 
includes a poison tax on hazardous materials, an independent 
certification program for people who would oversee and evaluate 
waste minimization programs, and the eventual ban on the use or 
sale of certain toxic materials in the state. Adoption of the 
Federal rule would not prevent the state in any way from 
implementing the OSPIRG proposal. Director Hansen also noted the 
Federal rule was already in effect, and the proposed rules simply 
allow DEQ to enforce the federal rules. 

Director's Recommendation: Based upon the report summation, 
the Director recommended the Commission authorize the 
Department to conduct a public hearing, to take testimony on 
these proposed amendments to the hazardous waste management 
rules, OAR Chapter 340, Divisions 100, 102 and 104. 

Action: It was MOVED by Commissioner Hutchison, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 

Agenda Item G: Request for Authorization to Conduct a Public 
Hearing on Proposed Amendments to the Solid Waste Fee Schedule, 
OAR Chapter 340, 61-120. 

This agenda item requests authorization to conduct a public 
hearing on proposed amendments to the Solid Waste Fee Schedule. 
The Department's 1987-89 legislatively approved budget anticipates 
a fee increase of 20 percent for solid waste and recycling fees. 
The increase is to fund program maintenance, not expansion. 

Director's Recommendation: Based on the report summation, 
the Director recommended the Commission authorize a public 
hearing to take testimony on proposed amendments to the solid 
waste fee schedules in OAR 340-61-120. 

Action: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 
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Agenda Item H: Appeal of Hearings Officer's Decision in DEO vs. 
Merit USA. Inc. 

Merit USA, Inc., has appealed the decision of the Hearing Officer 
finding the company liable for civil penalties totaling $2,000. 
The Department has cross-appealed seeking review of the Hearings 
Officer's decision reducing the civil penalty imposed by the 
Department from $3,500 to $2,000. Merit USA (respondent) filed 
briefs, presented argument, and appeared by its attorney, Orrin R. 
Onken; the Department also filed briefs, presented argument, and 
appeared by Arnold B. Silver, Assistant Attorney General. 

Mr. Onken indicated the issues before the commission have been 
extensively briefed and that decision of the Hearings Officer was 
not well received. He summarized the respondent's position by 
questioning whether DEQ was pursuing the correct party (a bankrupt 
company). DEQ employees observed Merit employees cleaning up the 
oil. There was no testing of the oil or investigation of other 
sources of the oil. The Hearings Officer improperly determined 
the oil belonged to Merit. The Hearings Officer improperly put 
the burden on Merit to prove its case. The Hearings Officer 
found no act or omission or negligence on the part of Merit. 
However, the Department said the respondent does not have to be 
negligent, just that the oil in the water must be the 
respondent's. Merit maintains there was no proof the respondent 
caused or permitted or even controlled the oil that went into the 
water. The Hearings Officer found no negligence or breach of duty 
causing the oil to go into the waters and, therefore, cannot 
support a penalty based on a finding of negligence. Finally, the 
Department said the Hearings Officer cannot reduce the fine. 
Merit argues the Hearings Officer is a designee of the Commission 
and is empowered to set a fine after the hearing and did so. 

Mr. Silver summarized arguments by saying the Department 
recognizes there were no eye witnesses to the oil spill. 
However, circumstances indicate there was responsibility. On or 
about March 10, 1987, approximately 200 gallons of oil was spilled 
into the waters of the state from property (oil recovery and 
processing facility) owned by the respondent. The respondent 
claimed the spilled oil came from under tires on neighboring 
property and did not come from his oil recovery pond. DEQ 
investigators found the spilled oil to be consistent with waste 
recovery. Merit employees were engaged in clean-up when 
Department investigators arrived. Mr. Briggs, company president, 
estimated clean-up costs of $6,000 to $10,000. Although he 
claimed the oil came from the neighbor's property, he did not 
intend to sue his neighbor for recovery of the clean-up cost. 
Department investigators were informed by an individual, referred 
to as a shareholder, a partner, or an employee, that the oil pond 
overflowed due to rain. Later, this statement was recanted. 
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Investigation showed a straight line of oil leading from the oil 
recovery pond to public waters. The Hearings Officer found the 
Department's conclusions to be more logical and credible than the 
conclusions presented by the respondent. Department does not 
claim the spill was intentional, rather the pond overflowed into 
public waters and Merit is responsible for cleaning up. 

Commissioner Hutchison asked about the issue of strict liability 
versus negligence. Mr. Silver responded the statute cited does 
not require negligence or an intentional act to occur for the 
property owner to be responsible. Another statute, the strict 
liability statute, also applies. 

Mr. Onken responded there was nothing in the record to indicate 
the treatment pond overflowed or that the Hearings Officer found 
the pond had overflowed. He also noted the rule authorizing the 
penalty specifically refers to negligent action. 

The Commission elected to then hear the arguments on the cross
appeal before making a decision on the appeal. 

Mr. Silver characterized the cross-appeal as a policy issue and 
also a legal issue. The Director imposed a $3,500 penalty after 
considering mitigating and aggravating circumstances as required 
by Commission rules .. No new mitigating factors were revealed at 
the hearing, and there was no failure of proof on the Director's 
part. The Hearings Officer considered the identical mitigating 
and aggravating factors and reduced the penalty to $2,000. The 
Hearings Officer's judgement was substituted for that of the 
Director's. The Department interprets past Commission policy 
direction to allow the Hearings Officer to mitigate the penalty 
only if the Department fails to prove the violation or if new 
information on mitigating factors is presented at the hearing. 
Therefore, the matter is brought to the Commission on cross
appeal. 

Chairman Petersen noted Mr. Onken's earlier argument that the 
Hearings Officer is an extension of the Commission and empowered 
to reduce the penalty. 

Commissioner Hutchison asked Kurt Burkholder to advise the 
Commission on the legal issues. Mr. Burkholder characterized the 
issues before the Commission as evidentiary issues. Mr. 
Burkholder discussed the appeal based on the claim the respondent 
did not release oil into the water and the cross-appeal about 
whether there was new information or lack of proof to justify 
lowering the penalty. Commission rules are either unclear or do 
not speak to the extent of the Hearings Officer's discretion; 
however, the Commission at this hearing does have discretion to 
look at the record, consider the mitigating and aggravating 
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factors, and determine whether the Director's initial assessment 
of penalty was appropriate. Mr. Burkholder also advised the 
Commission he agrees with the Department that this is a strict 
liability statute. The negligence criteria referred to by the 
respondent is simply a mitigating or aggravating factor the 
Director can take into account in determining the amount of the 
penalty. 

Commissioner Hutchison indicated he was persuaded there were 
mitigating circumstances (including cost of clean up, steps taken 
to prevent spills, and the rain) the Commission should take into 
account when deciding the issue. He asked if there were 
aggravating factors that should be also considered. Mr. Silver 
noted prior violations as the primary aggravating factor. 

Chairman Petersen then suggested the Commission first consider 
whether to affirm or reverse the Hearings Officer's Findings of 
Fact and Conclusions of Law as to the guilt of the respondent. He 
then suggested the Commission consider the issue of the penalty 
and the policy issue raised in the cross-appeal. 

Action: Commissioner Hutchison MOVED that the Hearings 
Officer's Findings of Fact and Conclusions of Law be affirmed 
and that the penalty be set at $2,750. The motion died for 
lack of a second. 

Commissioner Denecke MOVED that the Hearings Officer's 
decision be affirmed as far as liability (Findings of Fact 
and Conclusions of Law) was concerned. The motion was 
seconded by Commissioner Hutchison and carried unanimously. 

The Commission then decided on the amount of penalty. 

Action: Commissioner Denecke MOVED that the fine be set at 
$2,000 based on his understanding of mitigating and 
aggravating circumstances. The motion died for lack of a 
second. 

Commissioner Hutchison MOVED that the penalty be set at 
$2,750. The motion died for lack of a second. 

Commissioner Brill MOVED that the penalty be set at $1,000. 
The motion died for lack of a second. 

Commissioner Hutchison noted that it is difficult to second 
guess either the Director or the Hearings Officer. He noted 
the Hearings Officer made very strong statements on 
mitigating factors. He also noted the company was bankrupt. 
Commissioner Hutchison then MOVED that the penalty be set at 
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$2,000. The motion was seconded by Commissioner Denecke, and 
passed with Chairman Petersen voting no. 

The Commission then turned to the policy question about the 
Hearings Officer's authority. The Chairman reiterated the 
position of the Department that the Hearings Officer should not 
have the discretion to mitigate the penalty unless new evidence is 
introduced at the hearing. 

Director Hansen advised the Commission they had previously 
authorized hearing on proposed revisions to the contested case 
procedural rules. The rules taken to hearing included proposed 
codification of the Department's understanding of past Commission 
policy direction: the Hearings Officer should give deference to 
the Director's determination and should not mitigate a penalty 
unless new information not previously considered by the Director 
is raised at the hearing. Those rules will be considered for 
adoption at the next EQC meeting. 

Since the policy matter will be before the Commission at the next 
meeting, the Commission decided there was no need to take further 
action at this meeting on the policy issue. 

Agenda Item I: Proposed Adoption of Increases to the on-site 
Sewage Disposal Fee Schedule (OAR 340-71-140) and Modification to 
the Definition of "Repair" IOAR 340-71-10013)). 

This agenda item proposes adoption of increases to the On-Site 
Sewage Disposal Fee Schedule. Proposed increases will generate 
sufficient revenue, at present activity levels, to fund 
approximately 89 percent of program costs. Five septic tank 
pumpers responded unfavorably to the proposed fee increase for 
pumper truck inspections and the proposed fee increase from $25 to 
$95 was reduced to $35. one respondent spoke in favor of the 
proposed fee increases and asked the Department to consider an 
additional $25 inspection fee for certain systems. Based on 
testimony, modifications were made to the original fee schedule 
proposed to the Commission on December 11, 1987. 

Commissioner Hutchison asked about the opposition to the fee 
increases. Dr. Robert Paeth, Water Quality Division, responded no 
opposition was received on the modified pumper truck inspection 
fee of $35. 

Director's Recommendation: Based upon the report summation, 
the Director recommended the Commission adopt the proposed 
amendments to OAR Chapter 340, Division 71, as presented in 
Exhibit C of the staff report. 
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Action: It was MOVED by Commissioner Hutchison, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 

Agenda Item J: Reauest for Aooroval of Construction Schedule for 
Philomath Boulevard (Corvallis) Health Hazard Annexation Area 
(Phase I\. 

This agenda item seeks approval of documents prepared by the City 
of Corvallis as a result of a State Health Division's Order. The 
order stipulated that· certain territory with failing septic tank 
systems is a health hazard. The EQC must determine the adequacy 
of the city's submittal to remove or alleviate the dangerous 
conditions. 

Director's Recommendation: Based on the report summation, 
the Director recommended the Commission approve the proposal 
of the city of Corvallis and certify approval to the city. 

Action: It was MOVED by Commissioner Hutchison, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 

Agenda Item K: Proposed Issuance of Joint Permit for the Storage, 
Treatment and Disposal of Hazardous Waste to Chem-Security 
Systems, Inc., Star Route, Arlington, Oregon 97812 (Permit No. ORD 
089452353). 

This agenda item proposes issuance of a permit to Chem-Security 
Systems to operate a facility for the storage, treatment and 
disposal of hazardous wastes. The permit is proposed to be issued 
jointly by the Commission, the Department and EPA and is in 
response to a permit application initially made by Chem-Security 
in November 1983 and revised thereafter. Currently, Chem
Security is operating under a 1980 state license and federal 
interim status standards. To afford Chem-Security the opportunity 
to a contested case appeal of the permit, it was necessary for the 
Environmental Quality Commission to also issue an order giving 
Chem-Security 20 days after permit issuance (until March 31) to do 
so. 

The disposal facility is located in Gilliam County, approximately 
12 road miles from Arlington. The site primarily serves the 
Pacific Northwest, Alaska and Hawaii, although hazardous wastes 
have occasionally been received from other Western states and 
foreign counties. 
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The draft permit and permit application were on public review for 
over 45 days and public comments are contained in the staff 
report. 

No testimony was taken. Director Hansen summarized the main 
issues associated with the permit issuance as follows: 

a. Site Ownership -- Following passage of legislation which 
eliminated the requirement that a hazardous waste 
disposal site be state owned, the Department is 
proposing to deed property, previously deeded to the 
state, back to CSSI. 

b. Prior Approval of Wastes -- The proposed permit 
eliminates the past requirement that the Department 
approve each waste proposed to be received at the site. 
This is replaced with provisions in the perl)lit setting 
forth wastes which may be accepted at the site. 
Director Hansen stated this change is being recommended 
based on the understanding that CSSI will not begin to 
receive wastes from areas not in their current service 
area. 

c. Modification of Language -- Kurt Burkholder described 
proposed language modifications being requested by EPA. 
The modification corrected wording of one of the permit 
conditions dealing with monitoring wells. 

In response to questions from the Commission about liability, 
Kurt Burkholder responded there is no statute of limitations on 
liability. Federal Law considers the site operator and the land 
owner to be responsible for any problems. The state cannot 
escape any liability for disposal at the site when the land is 
state owned. The extent of liability is left to a future 
determination. 

Commissioner Hutchison asked what steps are being taken to prevent 
off-site contamination. Director Hansen and Fred Bromfeld, 
Hazardous and Solid Waste Division, cited the need for double
lining of trenches, the use of various dust suppressing methods 
and techniques for reducing volatile organic emissions. 

Director's Recommendation: Based on the report summation, 
the Director recommended the Commission: 

1. Join the Department and EPA in issuing a permit to 
store, treat and dispose of hazardous waste to Chem
Security Systems, Inc. 



EQC Minutes 
Page 15 
March 11, 1988 

2. Issue the order proposed by legal counsel to provide 
CSSI the opportunity for a contested case appeal within 
20 days of issuance of the permit. 

The Director also recommended the permit amendment proposed 
by EPA be approved. 

The Chairman called a brief recess during which time a deed was 
signed to transfer the state's interest in the CSSI site back to 
CSSI. The meeting was then reconvened. 

Action: It was MOVED by Commissioner Denecke, seconded by 
Commissioner Brill and passed unanimously that the Director's 
recommendation be approved. 

There was no further business and the regular meeting adjourned at 
.12:05 a.m. 

The next Environmental Quality Commission meeting will be held in 
Medford on Friday, April 29, 1988. 

LUNCHEON MEETING 

During lunch, the Commission received briefings on the following: 

United Chrome: Tom Miller, Remedial Project Manager, presented a 
slide presentation on the clean up of the United Chrome Products 
Superfund site located in Corvallis, Oregon. Mr. Miller provided 
background information about the site, discussed the nature and 
extent of the contamination and summarized the remedial action 
being taken. A handout was prepared to supplement the 
presentation and is made a part of this record. 

Solid Waste: Steve Greenwood, Solid Waste Section Manager, 
briefed the Commission on the status of solid waste proposals for 
the Portland Metropolitan Area. The METRO Executive Officer has 
recommended approval of a contract with Oregon Waste Systems for 
disposal at their Arlington site. Council action was expected 
within two weeks. DEQ issuance of the permit for the site could 
occur in several weeks. Inclinometers have been installed at the 
Bacona Road site. Other work at the site (which can be completed 
rapidly) has been delayed pending the METRO decision. METRO is 
seeking private proposals for a transfer depot in the Portland 
area. Finally, since special wastes (ash, liquids, asbestos, 
demolition materials) will not be taken by Oregon Waste Systems, 
METRO still must develop options for such wastes. 

Youth Involvement/DEQ: Donny Adair, Personnel Manager, spoke to 
the Commission about how the Department is becoming involved in 
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youth programs. The Department is determining what kinds of 
opportunities can be provided, reviewing budgets for available 
resources, investigating the possibility of youth involvement on 
advisory committees and developing internships and paid-work 
experiences for after school and summer employment. 
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NEIL GOLDSCHMIDT 
GOVERNOR 

MEMORANDUM 

To: 

From: 

Subject: 

Discussion 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

Environmental Quality Commission 

Director 

Agenda Item No. B, April 29, 1988, EQC Meeting 

February 1988 Activity Report 

Attached are the February, 1988 Program Activity Reports. 

ORS 468.325 provides for Commission approval or disapproval of plans and 
specifications for construction of air contaminant sources. 

Water Quality and Hazardous and Solid Waste facility plans and specifications 
approvals or disapprovals and issuance, denials, modifications and revocations of 
air, water and solid waste permits are prescribed by statutes to be functions of 
the Department, subject to appeal to the Commission. 

The purposes of this report are: 

1. To provide information to the Commission regarding the status of reported 
activities and an historical record of project plans and permit actions; 

2. To obtain confirming approval from the Commission on actions taken by the 
Department relative to air contaminant source plans and specifications; 
and 

3. To provide logs of civil penalties assessed and status of DEQ/EQC 
contested cases and status of variances. 

Recommendation 

It is the Director's recommendation that the Commission take notice of the 
reported program activities and contested cases, giving confirming approval to 
the air contaminant source plans and specifications. 

MD26 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality, Water Quality, and 
Hazardous and Solid Waste Divisions February 1988 

(Reporting Unit) (Month and Year) 

SUMMARY OF PLAN ACTIONS 

Plans Plans Plans 
Received Approved Disapproved Plans 

Month FY Month FY Month FY Pending 

Air 
Direct Sources 6 57 6 66 0 0 10 
Small Gasoline 

Storage Tanks 
Vapor Controls 

Total 6 57 6 66 0 0 10 

Water 
Municipal 12 68 8 104 0 0 27 
Industrial 5 41 0 38 0 0 10 
Total 17 109 8 142 0 0 37 

Solid Waste 
Gen. Refuse 22 7 0 2 31 
Demolition 2 0 2 1 
Industrial 5 1 7 0 1 10 
Sludge 2 3 
Total 0 31 1 14 0 5 45 

GRAND TOTAL 23 197 15 222 0 5 92 

MP1402 (4/14/88) 

01 



Permit 
Number Source Name 

~ 15 
I 15 
' 15 I 22 
I 22 
I 26 

0025 TIMBER PRODUCTS COMPANY 
0205 WESTERN VENEER & SLICING 
0206 WOODCh'UCK WOOD PRODUCTS 
0143 DURAFI.AKR CO 
6024 ENTEK MA.."l!JFACTURING INC. 
2909 PORT OF PORTI.J\lll-:D 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
AIR QUALITY DIVISION 

County 

JACKSON 
JACKSON 
JACKSON 
LINN 
LINN 
MULTNOMAH 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PLAN ACTIONS COPtl'LETED 

Date Action 
Scheduled . Description 

Date 
Achieved 

02/04/88 COMPLETED-~_FRVD 02/23/88. 
01/19/88 COMPLETED-APRv-:D 02/05/88 
01/20/88 COMPLETED-APRVD 02/18/88 
01/03/88 COMPLETED-APRVD 02/19/88 
01/28/88 COMPLETED-APRVD 02/16/88 
02/16/88 COMPLETED-APRVD 03/01/88 

' 
I 

TOTAL NG'MBER QUIG< WOK REPORT LINES 6 

i 
i 

0 

I 
I 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Ottality Divisior1 

(Reporting Unit) (Month and Year) 

Direct Sources 

New 

Existing 

Renewals 

Modifications 

Total 

Indirect Sources 

New 

Existing 

Renewals 

Modifications 

Total 

GRAND TOTALS 

Number of 
Pending Permits 

14 

MAR.5 
AA5323 

11 
8 
4 
0 
9 

33 
19 
98 

SUMMARY OF AIR PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sources 
Received Completed Actions Under 

Month FY Month FY Pending Permits 

3 

1 

7 

_§_ 

17 

1 

0 

0 

l 
l 

19 

17 0 24 12 

14 0 14 9 

48 2 47 49 

49 __l 52 28 

128 4 137 98 

8 1 10 3 

0 0 0 0 

0 0 0 0 

2 l l l 
13 l 13 ~ 

141 6 150 102 

Comments 
To be reviewed by Northwest Region 

1398 

281 

1679 

To be reviewed by Willamette Valley Region 
To be reviewed by Southwest Region 
To be reviewed by Central Region 
To be reviewed by Eastern Region 
To be reviewed by Program Operations Section 
Awaiting Public Notice 
Awaiting end of 30-day Public Notice Period 

Sources 
Reqr'g 
Perini ts 

1422 

281+ 

1706 



Permit 
Number Source Name 

i 02 7085 PACIFIC HARDWOODS CO 
i 10 0056 BOHEMIA, INC. 
• 24 4980 BROOKNAN CAST INDUSTRIES 
26 2931 GRAPHIC ARTS.CEN"TER INC 

~------·---- - -- -·- .. -·· - - ·-···--- __ _,__ --·-·---·- ·------
DEPART'AENT OF ENVIRONMENTAL QUALITY 

County Name 
BENTON 
DOUGIAS 
MARION 
MULTNOMAH 

AIR QUALITY DIVISION 

MONTHLY ACTIVITY REPORT 

DIRECT SOURCES 
PERMITS ISSUED 

Appl. 
Revd. Status 
05/22/87 PERMIT ISSUED 
02/08/88 PERMIT ISSUED 
12/08/87 PERMIT ISSUED 
00/00/00 PERMIT ISSUED 

Date Type 
Achvd. Appl. 

02/24/88 RNW 
02/24/88 MOD 
02/24/88 RNW 
02/24/88 MOD 

TOTAL NUMBER QUICK I.DOK REPORT LINES 4 

~ 
i 
I 
'! 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Air Quality Division 
(Reporting Unit) 

~~~~~F~e~bruary 1988 
(Month and Year) 

PERMIT ACTIONS COMPLETED 

* County 

* 
* 

'~ Name of Source/Project 
* /Site and Type of Same 

* 
Indirect Sources 

Jackson Medford Commercial Center 
510 Spaces 
File No. 15-8713 

'~ Date of * 
* Action * 
* 

Feb. 5, 
1988 

* 

Action 

Final Permit Issued 

* 

Washington Lincoln IV 
929 Spaces 
(Modification) 
File No. 34-8019 

Feb. 18, 
1988 

Final Permit Addendum 
No. 2 Issued 

MAR.6 
AK338 



DEPARTMENT OF ENVIRONMENTAL QUALITY 
MONTHLY ACTIVITY REPORT 

Water Quality Division February 1988 
(Reporting Unit) (Month and Year) 

·k County 

* •-k 

PLAN ACTIONS COMPLETED 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

MUNICIPAL WASTE SOURCES - 8 

Morrow 

Jackson 

Lane 

Lincoln 

Columbia 

Multnomah 

Coos 

Wallowa 

WC3075 

Irrigon 
Collection & Treatment 
(Final Plans) 

Drifters Mobile Home Park 
Bottomless Sand Filter 

2-11-88 

2-12-88 

Emporium 2-2-88 
Recirculating Gravel Filter 
12' 200 gpd 

Beachside State Park 
Replacement Pump Station 

PGE Trojan STP Expansion 
Engineering Report 

3-3-88 

3-7-88 

Gresham Mid-County 3-8-88 
Interceptor Final Plan Revisions 

Coos Bay STP No. 1 
Contracts 1 & 3 

2-29-88 

Final Revisions to Plans and Specs 

Joseph STP Expansion & 
Wallowa Lake Sewer System 

2-24-88 

OS 

8 

Action 

Verbal Comments to 
Engineers & Mayor 

Final Comments to 
Engineer 

* 
* 
* 

Provisional Approval 

Comments to Engineer 

Report Accepted 
3-8-88 (EQC Action 
Projected 4-29-88) 

Final Revisions 
Accepted (Verbal 
Approval to Advertise) 

Revisions Accepted 
(Award of Bid 
Authorized 3-1-88) 

Verbal Comments To 
Engineer 
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SUMMRY-F Sunrrnary of Actions Taken 15 MAR 88 
On Water Permit Applications in FEB 88 

Number of Applications Filed Number of Permits Issued Applications Current Number 
------------------------------------ ------------------------------------ Pending Permits of 

Month Fiscal Year Month Fiscal Year Issuance (1) Active Permits 
----------------- ----------------- ----------------- ----------------- ----------------- -----------------Source Category NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen 

&Permit SUbtype ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----

Domestic 
NEW 1 1 3 18 3 2 21 2 6 17 
RW 1 
RWO 6 44 19 1 2 23 19 68 33 
MW 2 3 
MWO 1 1 20 2 3 1 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
Total 8 1 so 37 1 5 2 44 42 2 80 51 222 189 31 

Industrial 
NEW 2 1 1 9 20 
RW 

1 1 8 19 3 16 7 

RWO 2 2 19 17 2 1 1 11 10 3 22 22 
MW 1 1 2 1 
MWO 1 3 5 3 4 1 1 7 4 2 1 2 1 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
Total 2 5 4 26 30 24 2 3 2 19 22 24 28 41 8 162 134 392 

Agricultural 
NEW 1 133 514 
RW 
RWO 1 1 1 1 1 
MW 
MWO 

----- ----- ----- ----- ----- ----- ----- ----- ----- ----- -----
Total 1 1 1 133 515 1 1 2 12 569 

= = = = === = = == = = 
Grand Total 10 6 4 77 68 25 3 8 137 63 64 541 109 93 8 386 335 992 

1) Does not include applications withdrawn by the applicant, applications where it was determined a permit was not needed, 
and applications where the permit was denied by DEQ. 

It does include applications pending from previous months and those filed after 29-FEB-88. 

NEW 
RW 
RWO 
MW 
MWO 

New application 
Renewal with effluent limit chanp;es 
Renewal without effluent limit ciianges 
Modification with increase in effluent limits 
Modification without increase in effluent limits 
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1ISSUE2-R AIL PERMITS ISSUED BETWEEN Ol-FEB-88 AND 28-FEB-88 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB-
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY 

General: Cooling Water 

IND 100 GENOl RWO OR003162-3 42201/B BOHEMIA INC. GARDINER 

General: Log Ponds 

IND 400 GEN04 MWO OR003245-0 103488/A STIMSON LUMBER COMPANY OREGON CITY 

General: Confined Animal Feeding 

AGR 800 GEN08 NEW 103553/A IDCKMEAD FARMS, INC. JUNCTION CITY 

AGR 800 GEN08 NEW 103572/A KRANTZ, J. MICHAEL COQUIILE 

AGR 800 GEN08 NEW 103572/A KRANTZ, J. MICHAEL COQUIILE 

AGR 800 GEN08 NEW 103573/A HANCOCK, WAYNE TIUAMOOK 

AGR 800 GEN08 NEW 103573/A HANCOCK, WAYNE TIUAMOOK 

AGR 800 GEN08 NEW 103600/A ABPLANALP DAIRY TIUAMOOK 

AGR 800 GEN08 NEW 103605/A HARRIS, HOWARD & BETTY LYONS 

AGR 800 GEN08 NEW 103607 /A GREEN MOUNTAIN DAIRY LEBANON 

AGR 800 GEN08 NEW 103608/A WOLFER, KENNETH L. VALE 

AGR 800 GEN08 NEW 103606/A HODGDON, ED BEAVER 

AGR 800 GEN08 NEW 103604/A LEWIS, RON CIDVERDALE 

AGR 800 GEN08 NEW 103602/A DW DAIRIES VALE 

15 MAR 88 PAGE 1 

DATE 
COUNTYjREGION ISSUED 

DATE 
EXPIRES 

DOUGIAS/SWR 08-FEB-88 31-DEC-90 

WASHINGTON/NWR 04-FEB-88 31-DEC-90 

LANE/WVR 05-FEB-88 31-JUL-92 

COOS/SWR 16-FEB-88 31-JUL-92 

COOS/SWR 16-FEB-88 31-JUL-92 

TIUAMOOK/NWR 16-FEB-88 31-JUL-92 

TIUAMOOK/NWR 16-FEB-88 31-JUL-92 

TIUAMOOK/NWR 22-FEB-88 31-JUL-92 

LINN/WVR 22-FEB-88 31-JUL-92 

LINN/WVR 22-FEB-88 31-JUL-92 

MALHEUR/ER 22-FEB-88 31-JUL-92 

TIUAMOOK/NWR 22-FEB-88 31-JUL-92 

TIUAMOOK/NWR 22-FEB-88 31-JUL-92 

MALHEUR/ER 22-FEB-88 31-JUL-92 



1ISSUE2-R AIL PERMITS ISSUED BETWEEN Ol-FEB-88 AND 28-FEB-88 15 MAR 88 PAGE 2 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------AGR 800 GEN08 NEW 103603/A CHAFFEY & SONS, INC. AURORA MARION/WVR 22-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103601/A STADELMAN, FRED Y. CORNELIUS WASHINGTON/NWR 22-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103611/A RIVERBEND RANCH SCIO LINN/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103614/A BULLOCKS DAIRY, INC. CIDVERDALE TILlAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103619/A WIUDW VAI.LEY DAIRY I.ANGLO IS CURRY/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103629/A STUBER, GENE & IRIS ROSEBURG DOUGIAS/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103632/A HESSE, PAUL B. JEFFERSON MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103624/A VAN DAM, JOHANNES D. TURNER MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103626/A JOHNSON, RAY AND REED MOLAIJA CIACKAMAS/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103633/A llURLIMAN, TONY AND MARGARET CUlVERDALE TILlAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103638/A KALSCH, MARK HILLSBORO WASHINGTON/NWR 23-FEB-88 31-JUL-92 

0 AGR 800 GEN08 NEW 103640/A WERNER, BIIL AND CARRIE TILlAMOOK TILlAMOOK/NWR 23-FEB-88 31-JUL-92 
((,:1 AGR 800 GEN08 NEW 103642/A PIAINVIEW DAIRY SHEDD LINN/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103644/A CIATSOP COILEGE FARM ASTORIA CIATSOP /NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103646/A WILIAVAL DAIRY FARM HALSEY LINN/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103648/A MURPHY, ROBB B. PRINEVIUE CROOK/CR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103650/A PETTY, GEORGE TILlAMOOK TILlAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103652/A MACHADO'S DAIRY, INC. BFAVER TILlAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103654/A TANKSLEY, PAUL A. DALIAS POI.KjWVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103656/A EGGER ENTERPRISES HILLSBORO WASHINGTON/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103658/A MORGAN, L. CARL GRANTS PASS JOSEPHINE/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103659/A HAWKINS, HASKEIL JEFFERSON MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103661/A DAUGHERTY, JERRY L. BANDON COOS/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103663/A ZEHNER DAIRY LEBANON LINN/WVR 23-FEB-88 31-JUL-92 



IISSUE2-R AIL PERMITS ISSUED BETWEEN Ol-FEB-88 AND 28-FEB-88 15 MAR 88 PAGE 3 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------
AGR 800 GEN08 NEW 103665/A i\R DAIRY SHERIDAN Yl\MHILL/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103666/A ALBERTSON'S FARM DAYTON YAMHIIL/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103664/A TIMM, DEBORAH L. CANBY CIACKAMAS/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103662/A BERRY, JAMES COQUILLE COOS/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103660/A VANLOON DAIRY JEFFERSON MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103658/A MORGAN, L. CARL GR.ANIS PASS JOSEPHINE/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103657/A SILVER DOME FARM ALBANY LINN/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103655/A HOLT, WILLIAM TIUAMOOK TIUAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103653/A HASTINGS, IAWRENCE MERRILL KLAMATH/CR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103651/A SClRJLTHIES, VAUGHN NYSSA MALHEUR/ER 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103649/A CROSOLI, GEORGE BEAVERCREEK CIACKAMAS/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103647/A MISTVALE FARM INC. TIUAMOOK TIUAMOOK/NWR 23-FEB-88 31-JUL-92 
1-b 
::;J AGR 800 GEN08 NEW 103645/A PETERSEN, JOHN A. RIGHI.AND BAKER/ER 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103643/A KEN-WAIL FARMS, INC GR.ANIS PASS JOSEPHINE/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103641/A GRABELLI, DON LEBANON LINN/VJVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103639/A SAKRAIDA DAIRY WILLIAMS JOSEPHINE/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103637/A JENSEN, PETER HALSEY LINN/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103630/A IANDOLT, LARRY TIUAMOOK TIUAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103625/A MEDINA, PAUL J. CENTRAL POINT JACKSON/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103635/A RIEGER, JOHN TIUAMOOK TIUAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103636/A WAI.KING J CATTLE MURPHY JOSEPHINE/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103634/A BILLANJO DAIRY EAGLE POINT JACKSON/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103631/A BONANZA VIEW DAIRY BONANZA JOSEPHINE/SWR 23-FEB-88 31-JUL-92 



I ISSUE2-R ALL PERMITS ISSUED BETWEEN Ol-FEB-88 AND 28-FEB-88 15 MAR 88 PAGE 4 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------
AGR 800 GEN08 NEW 103628/A TILLA-BAY FARMS, INC. TILIAMOOK TIUAMOOK/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103616/A FEGUNDES, JOE AND IAURA GRAND RONDE POLK/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103623/A KENNINGTON FARMS ONTARIO MALHEUR/ER 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103617 /A WASENAAR, MIKE STAYTON MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103618/A BURK DAIRY REDMOND DESCHUTES/CR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103609/A MEADOWCREST FARMS PORTIAND MUL1NOMAH/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103620/A CARROil.., PAUL E. TURNER MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103621/A VEEMAN, PETE ST. PAUL MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103622/A WINTERCREEK VEAL JEFFERSON MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103575/A GANTENBEIN, HENRY C. GRESHAM MUL1NOMAH/NWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103574/A VAN DYKE DAIRY FARMS SALEM MARION/WVR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103613/A WANZO, MARYL. REDMOND DESCHUTES/CR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103610/B SOUZA, IARRY AND ANN HIIl..SBORO WASHINGTON/NWR 23-FEB-88 31-JUL-92 

...... AGR 800 GEN08 NEW 103615/A HOBSON, Ail..EN CORVALLIS BENTON/WVR 23-FEB-88 31-JUL-92 

r--=~' AGR 800 GEN08 NEW 103612/A FINCH, RON EAGLE POINT JACKSON/SWR 23-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103667/A MilK-E-WAY DAIRY COQUILLE COOS/SWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103698/A VANDEHEY, HERMAN BANKS WASHINGTON/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103699/A l'RITZ, JAY R./JOAN M. LEBANON LINN/WVR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103700/A MATWICH, MICHAEL C./BRENDA S. KIAMATH FAil..S KIAMATH/CR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 36630/A HANSEil.. BROTHERS INC. HERMISTON UMATILl.11/ER 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103702/A DUYCK, RALPH FOREST GROVE WASHINGTON/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103703/A WEST, DWIGHT MCMINNVILLE YAMHIIl../WVR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103706/A CRANE, DOUG COQUILLE COOS/SWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103707/A WONDERHAER DAIRY DAYTON YAMHIIl../WVR 24-FEB-88 31-JUL-92 



I ISSUE2-R AIL PERMITS ISSUED BETWEEN Ol-FEB-88 AND 28-FEB-88 15 MAR 88 PAGE 5 
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER 

PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------
AGR 800 GEN08 NEW 103708/A KUENZI, RAYMOND J. SILVERTON MARION/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103705/A BIERMA, HESSEL WOODBURN MARION/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103701/A CHATEIAIN'S FARMASEA, INC. CIDVERDALE TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103674/A PIERCE, MAX AND DOROTHY J. PLEASANT HIIL LANE/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103680/A EAGLE VALLEY AG INC RICllIAND BAKER/ER 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103683/A C. J. DAIRY COOS BAY COOS/SWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103686/A GANN, HENRY HEBO TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103687/A ATKINSON JERSEYS CIDVERDALE TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103688/A MORRIS BROS. FARM INC. YAMHIIL YAMHIIL/WVR 24-FEB-88 31-JUL-92 

800 GEN08 NEW 103689/B HIIl.ALEA DAIRY TIUAMOOK TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103690/A ABBOTT, GARY J. TIUAMOOK TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103691/A MCMAHON, RAY TIUAMOOK TIUAMOOK/NWR 24-FEB-88 31-JUL-92 
'--' 
f'.J 800 GEN08 NEW 103693/B VERMILYEA, SAM TIUAMOOK TIUAMOOK/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103694/A CATTANACH, DONALD L. DALlAS POLK/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103697/A NAGELY, MARVIN GASTON WASHINGTON/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103692/A ROHNE'S IDNG ISLAND DAIRY ASTORIA CIATSOP /NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103681/A JOHN COEIRO & SONS WOODBURN MARION/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103675/A WELTY, ROGER R. GERVAIS MARION/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103676/A MCCAULEY, AILEN K. VALE MALREUR/ER 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103678/A VOLBEDA DAIRY INC. ALBANY LINN/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103679/A ASHTON, ANGIE GRAND RONDE POLK/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103671/A FAESSLER, CHARLES SILVERTON MARION/WR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103673/A DEVRIES, CHRIS TURNER MARION/WR 24-FEB-88 31-JUL-92 
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PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------AGR 800 GEN08 NEW 103672/A WAGHLIN FARMS II SHERkTOOD WASHINGTGN/NWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103670/A ERWIN, RICHARD A. MYRTLE POINT COOS/SWR 24-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103724/A GUTZLER, NORMAN MAUPIN WASCO/GR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103730/A KASER, RAYMOND MOIALlA ClAGKAMAS/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103715/A ANDERSON, EDWIN A. ASTORIA ClATSOP /NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103716/A VANDEHEY, WALT CORNELIUS WASHINGTGN/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103718/A MORRISON, TOM TILl.AMOOK TILl.AMOOK/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103719/A VANDERSTELT, DARWIN EUGENE lANE/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103720/A BENNETT, BETTY RIGHIAND BAKER/ER 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103721/A FIVE STAR PIG FACTORY SCIO LINN/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103723/A BAIR FARMS KlAMATH FAILS KlAMATH/GR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103684/A ROBERTS, DAREN V. AUMSVILLE M/\RION/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103685/A SCOLERI, WALTER COQUILLE COOS/SWR 25-FEB-88 31-JUL-92 

:-i. AGR 800 GEN08 NEW 103695/A ORMINK MT. AGNEL M/\RION/WVR 25-FEB-88 31-JUL-92 

:·J AGR 800 GEN08 NEW 103696/A HILLCREST DAIRY COTTAGE GROVE lANE/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103704/A BROWN, CLINTON SHEDD LINN/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103682/A BENNETT, NORMAN NYSSA MALHEUR/ER 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103717/A BISHOP, BOYD GLENDALE DOUGLAS/SWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103731/A HURLIMAN, GLEN CLOVERDALE TILl.AMOOK/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103732/A KUENZI, JAMES G. SILVERTON M/\RION/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103709/A DOUBLE L FARM BONANZA KlAMATH/CR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103711/A WISMER, ROBERT GASTGN WASHINGTON/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103712/A WYANT, RICHARD S./BlANGHE J. ASHlAND JACKSON/SWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103713/A PUGH CENTURY DAIRY FARMS SHEDD LINN/WVR 25-FEB-88 31-JUL-92 
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PERMIT SUB- DATE DATE 
CAT NUMBER TYPE TYPE OR NUMBER FACILITY FACILITY NAME CITY COUNTY/REGION ISSUED EXPIRES 
--- ------ ----- ---- ---------- -------- ------------------------------------ --------------- -------------- --------- ---------
AGR 800 GEN08 NEW 103726/A DRAIIN, RONAI.D/ERMA CORVALLIS BENTON/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103729/A MANNING, GARRY W. CIDVERDALE TILlAMOOK/NWR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103728/A BURNS, RANDY WALlDWA WAlJDWA/ER 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103727/A BRINKMONN, DAVID H. AMITY YAMHIIL/WVR 25-FEB-88 31-JUL-92 

AGR 800 GEN08 NEW 103725/A WAIT, ROBERT/ELDON ASTORIA CIATSOP /NWR 25-FEB-88 31-JUL-92 

NPDES 

IND 100424 NPDES RWO OR002190-3 96122/A WESTERN PULP PRODUCTS CO. CORVALLIS BENTON/WVR 02-FEB-88 31-JAN-93 
DOM 100429 NPDES RWO OR002015-0 90750/A UNIFIED SEWERAGE AGENCY OF 

WASHINGTON COUNTY 
GASTON WASHINGTON/NWR 23-FEB-88 28-FEB-93 

IND 100432 NPDES RWO OR002174-l 97070/A WIIIAMETTE INDUS1RIES, INC. FOSTER LINN/WVR 28-FEB-88 30-NOV-92 
,..... 
~ 

WPCF 

DOM 100422 WPCF RWO 36144/A BATES, HAROLD W. LEBANON LINN/WVR 02-FEB-88 Ol-JAN-93 
IND 100423 WPCF MWO 81035/A SHINY ROCK MINING CORPORATION MARION/WVR 02-FEB-88 31-JAN-93 
DOM 100425 WPCF NEW 102774/A WI-NE-MA CHRISTIAN CAMP, 

INCORPORATED 
CIDVERDALE TILlAMOOK/NWR 02-FEB-88 31-0CT-92 

DOM 100426 WPCF NEW 102919/A SHANIKO HOTEL PROPERTIES LIMITED 
PARTERSHIP 

SHANIKO WASCO/CR 16-FEB-88 30-NOV-92 

DOM 100427 WPCF NEW 103158/A MULTNOMAH COUNTY HOUSING 
OPPORTUNITIES PROGRAM LTD. 

PORTIAND MULTNOMAH/NWR 16-FEB-88 30-NOV-92 

IND 100428 WPCF NEW 102895/A MIILER, WALTER D. AND PATRICIA R. SALEM MARION/WVR 18-FEB-88 31-JAN-93 
DOM 100430 WPCF RWO 52294/A LYNNBROOK, INC. EUGENE IANE/WVR 23-FEB-88 31-JAN-93 
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62259/A NORTHWEST ORGANIC PRODUCTS, INC. AURORA MARION/WVR 

15 MAR 88 PAGE 8 

DATE DATE 
ISSUED EXPIRES 

28-FEB-88 31-JAN-93 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Solid Waste Division February 1988 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS COMPLETED 

* County 

* 
* 

Goos 

* Name of Source/Project 
* /Site and Type of Same 

* 

Weyerhaeuser, North Bend 

SB7335.3 (4/14/88) 
MAR.3 (5/79) 16 

* Date of * 
* Action * 
* * 

2/04/88 

Action 

Plan approved. 

* 
* 
* 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division Februarx 1988 
(Reporting Unit) (Month and Year) 

PLAN ACTIONS PENDING - 45 

* County * Name of * Date * Date of * Type of * Location * 
* * Facility * Plans * Last * Action * * 
* * * Rec'd. * Action * and Status * * 
* * * * * * * 

Municipal Waste Sources - 31 

Malheur Brogan-Jamieson 6/29/84 (R) Holding HQ 

Malheur Adrian ll/7/85 7/10/86 (C) Add'l. info. rec'd. HQ 

Jackson Ashland 12/6/85 12/6/85 (R) Plan received HQ 

Baker Haines 12/13/85 12/13/85 (R) Plan received HQ 

Deschutes Knott Pit Landfill 8/20/86 8/20/86 (R) Plan received HQ 

Deschutes Fryrear Landfill 8/20/86 8/20/86 (R) Plan received HQ 

Deschutes Negus Landfill 8/20/86 8/20/86 (R) Plan received HQ 

Umatilla Umatilla Tribal 8/25/86 8/25/86 (R) Plan received HQ 
SW Service 

Yamhill River Bend 11/14/86 ll/14/86 (R) Plan received HQ 

Douglas Lemolo T.S. 12/10/86 12/10/86 (R) Plan received HQ 

Multnomah St. Johns Lndfl. 12/17/86 10/28/87 (C) Add'l. info. requested. HQ 

Marion Ogden Martin 3/24/87 3/24/87 (N) As-built plans rec'd. HQ 
Brooks ERF 

Douglas Reedsport Lndfl. 5/7/87 5/7/87 (R) Plan received HQ 

Benton Coffin Butte 6/1/87 6/1/87 (R) Plan received HQ 

Malheur Harper TS 6/22/87 6/22/87 (N) Plan received HQ 

Malheur Willowcreek Lndfl. 6/22/87 6/22/87 (C) Plan received HQ 

SC2104.A (C) Closure plan; (N) - New source plans 



* County * Name of * Date * Date of * Type of * Location ·k 

* * Facility * Plans * Last * Action * * 
* * * Rec'd. * Action * and Status * ,~ 

* * * * * * * 

Klamath Klamath Falls 7/6/87 7/6/87 (R) Plan received HQ 
Landfill 

Wasco Northern Wasco 7/24/87 7 /24/87 (N) Plan received HQ 
Transfer 

Jackson South Stage 7/29/87 7/29/87 (R) Plan received HQ 

Malheur Harper Landfill 8/17/87 8/17/87 (C) Plan received HQ 

Gilliam Waste Mgmt, Inc. 8/31/87 12/22/87 (N) Supplemental plan HQ 
received. 

Lane Short Mountain 9/16/87 9/16/87 (R) Revised operational HQ 
Landfill plan 

Morrow Tidewater Barge 10/15/87 10/15/87 (N) Plan received HQ 
Lines 
(Finley Butte Lndfl.) 

Umatilla City of Milton- ll/19/87 ll/19/87 (N) Plan received HQ 
Freewater (groundwater study) 

Marion Ogden-Martin ll/20/87 ll/20/87 (N) Plan received HQ 
(metal rec. ) 

Marion Browns Island ll/20/87 ll/20/87 (C) Plan received HQ 
Landfill (groundwater study) 

Harney Burns-Hines 12/16/87 12/16/87 (R) Plan received HQ 

Marion Woodburn TS 1/5/88 1/5/88 (N) Revised plan rec'd. HQ 

Lincoln Agate Beach 1/6/88 1/6/88 (R) Revised operational HQ 
Bale fill plan received 

Jackson Dry Creek Landfill 1/15/88 1/15/88 (R) Groundwater report HQ 
received 

Washington Hillsboro TS 1/15/88 1/15/88 (N) Plans received HQ 

Demolition Waste Sources - 1 

Washington Hillsboro Landfill 1/29/88 1/29/88 (N) Expansion plans 
received 

SC2104.A (C) Closure plan; (N) New source plans 

18 



* County * Name of * Date * Date of * Type of * Location * 
* * Facility * Plans * Last * Action * * 
* * * Rec'd. * Action * and Status * * 
* * * * * * * 

Industrial Waste Sources - 10 

Douglas I.P., Gardiner 2/20/86 12/9/86 (N) Add'l. info. received HQ 

Klamath Weyerhaeuser, 3/24/86 11/25/86 (N) Add'l. info. requested HQ 
Klamath Falls 

Multnomah Penwalt Corp. 4/2/86 7/14/86 (N) Add'l. info. requested HQ 

Linn Willamette 7/3/86 7/3/86 (C) Plan received HQ 
Industries, Inc. 
Lime Rejects Site 
Closure 

Douglas Roseburg Forest 7/22/86 12/22/86 (R) Add' 1. info. rec'd. HQ 
Products Co. 
(Riddle) 

Coos Rogge Lumber 7/28/86 6/18/87 (C) Additional info. HQ 
submitted to revise 
previous application. 

Douglas Roseburg Forest 3/23/87 3/23/87 (R) Operational plan HQ 
Products Co. 
(Dixonville) 

Douglas Louisiana-Pacific 9/30/87 9/30/87 (R) Operational plan HQ 
Round Prarie 

Clatsop Nygard Logging 11/17 /87 11/17/87 (N) Plan received HQ 

Linn James River, 1/22/88 1/22/88 (C) Groundwater report 
Lebanon received. 

Sewage Sludge Sources 3 

Coos Beaver Hill 11/21/86 12/26/86 (N) Add'l. info. rec'd. HQ 
Lagoons 

Coos Hempstead Sludge 9/14/87 9/14/87 (C) Plan received HQ 
Lagoons 

Clackamas Cascade-Phillips 11/12/87 11/12/87 (N) Plan received HQ 
Corp. (septage) 

SC2104.A (C) Closure plan; (N) New source plans 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

February 1988 
(Month and Year) 

SUMMARY OF HAZARDOUS WASTE PROGRAM ACTIVITIES 

PERMITS 

ISSUED PLANNED 
No. No. 

This Fiscal Year No. 
Month to Date (FYTD) in FY 88 

Treatment 0 0 0 

Storage 0 0 7 

Disposal 0 0 1 

INSPECTIONS 

COMPLETED PLANNED 
No. 

This No. No. 
Month FYTD in FY 88 

Generator 0 30 45 

TSD 4* 15 29 

CLOSURES 

PUBLIC NOTICES CERTIFICATIONS ACCEPTED 
No. No. No. 

This FYTD Planned This No. Planned 
Month No. in FY88 Month FYTD in FY 88 

Treatment 0 0 0 0 0 0 

Storage 0 1 3 0 4 4 

Disposal 0 1 2 1 2 3 

*one Closure inspection included. 

SB5285.A 
MAR.2 (3/88) 

20 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
01-FEB-88 AND 29-FEB-88 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

16-FEB-88 SOIL,DEBRIS CONTAMINATED/FUNGICIDE 

1 Request(s) approved for generators in Idaho 

11-FEB-88 PENTACHLOROPHENOL CONTAMINATED DIRT 

1 Request(s) approved for generators in Montana 

08-FEB-88 PCB CONTAMINATED SOLIDS 

08-FEB-88 PCB CONTAMINATED SOIL 

08-FEB-88 WASTE STRIPPER 

08-FEB-88 CHROMATED POLYSTYRENE RESIN 

08-FEB-88 PCB CONTAMINATED SOLIDS 

11-FEB-88 PCB CONTAMINATED SOILS 

ll-FEB-88 GREEN SODIUM HYDOXIDE 

ll-FEB-88 DEAD STOCK PRODUCT 186 CHEMAX 

16-FEB-88 CONTAMINATED SOIL/DEBRIS WITH ACID 

16-FEB-88 NON-PCB ELECTRICAL EQUIPMENT 

23-FEB-88 CAUSTIC BASE CLEANER-COMM PROD 

23-FEB-88 PCB EQUIPMENT 

12 Request(s) approved for generators in Oregon 

'f\) 
!"--~, 

08-FEB-88 MOGA DEBRIS 

08-FEB-88 CARBON FILTER 

SOURCE 

RCRA SPILL CLEANUP 

WOOD PRESERVING 

PCB REMOVAL & CLEANUP ACTIVITY 

PCB REMOVAL & CLEANUP ACTIVITY 

SIC UNKNOWN 

OTHER CHEMICAL PREPARATIONS 

PCB REMOVAL & CLEANUP ACTIVITY 

PCB REMOVAL & CLEANUP ACTIVITY 

OTHER CHEMICAL PREPARATIONS 

OTHER CHEMICAL PREPARATIONS 

RCRA SPILL CLEANUP 

PCB REMOVAL & CLEANUP ACTIVITY 

SHIP BUILDING & REPAIRING 

PCB REMOVAL & CLEANUP ACTIVITY 

SHIP BUILDING & REPAIRING 

AIRCRAFT PARTS 

9 MAR 88 PAGE 1 

DISPOSE ANNUALLY 

5.50 CUBIC YARDS 

0.81 CUBIC YARDS 

0.54 CUBIC YARDS 

4.32 CUBIC YARDS 

0.54 CUBIC YARDS 

8.10 CUBIC YARDS 

2.00 CUBIC YARDS 

21.00 CUBIC YARDS 

13.50 CUBIC YARDS 

2.70 CUBIC YARDS 

40.00 CUBIC YARDS 

35.00 CUBIC YARDS 

0.27 CUBIC YARDS 

0.27 CUBIC YARDS 

0.54 CUBIC YARDS 

0.81 CUBIC YARDS 



IDISPOS-R Hazardous Waste Disposal Requests Approved Between 
Ol-FEB-88 AND 29-FEB-88 for Chem-Security Systems, Inc., Gilliam Co. 

DATE WASTE TYPE 

08-FEB-88 ACIDIC CARBON SOLIDS 

ll-FEB-88 DEMOLITION WASTE 

ll-FEB-88 MAGNESIUM CHIPS 

11-FEB-88 PCB CONTAMINATED SOLIDS 

11-FEB-88 STILL BOTTOMS/SOLVENT RECLAIM 

11-FEB-88 BRICK LINING/LEAD OXIDE MORTAR 

16-FEB-88 THIOUREA (HYDRAZINE CARBO) 

16-FEB-88 LAB PACK - POISON B 

16-FEB-88 LAB PACK - FLAMMABLE LIQUID 

16-FEB-88 CERAMIC FILTER CAKE 

16-FEB-88 METHYLISOBUTYL KETONE/AQUA MIX 

23-FEB-88 DRIED PAINT OVERSPRAY 

ro 
f\) 

14 Request(s) approved for generators in Washington 

28 Requests granted - Grand Total 

SOURCE 

SEMICONDUCTORS 

PLASTICS MATERIALS, SYNTHETICS 

AIRCRAFT 

PCB REMOVAL & CLEANUP ACTIVITY 

MILLWORK 

PULP MILLS 

HW TREAT/STORE/DISPOSE FCLTY 

ELEMENTARY & SECONDARY SCHOOLS 

ELEMENTARY & SECONDARY SCHOOLS 

SEMICONDUCTORS 

COMMERCIAL TESTING LABS 

MILLWORK 

9 MAR 88 PAGE 2 

DISPOSE ANNUALLY 

1.89 CUBIC YARDS 

22.00 CUBIC YARDS 

27.00 CUBIC YARDS 

1300.00 CUBIC YARDS 

3.00 CUBIC YARDS 

30.00 CUBIC YARDS 

6.75 CUBIC YARDS 

0.27 CUBIC YARDS 

0.27 CUBIC YARDS 

120.00 CUBIC YARDS 

0.10 CUBIC YARDS 

1.00 CUBIC YARDS 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division Februarx 1988 
(Reporting Unit) (Month and Year) 

SUMMARY OF SOLID WASTE PERMIT ACTIONS 

Permit Permit 
Actions Actions Permit Sites Sites 
Received Completed Actions Under Reqr'g 

Month FY Month FY Pending Permits Permits 

General Refuse 
New 4 1 5 
Closures 1 5 
Renewals 5 3 17 
Modifications 12 11 
Total 0 22 0 15 27 178 178 

Demolition 
New 1 1 
Closures 
Renewals 1 1 1 2 1 
Modifications 2 1 1 
Total 1 4 1 4 2 11 11 

Industrial 
New 1 8 1 8 6 
Closures 1 
Renewals 2 2 2 4 
Modifications 2 11 2 11 
Total 3 21 5 21 11 105 105 

Sludge Dis11osal 
New 1 2 
Closures 1 1 
Renewals 
Modifications 6 6 
Total 0 8 0 6 3 17 17 

Total Solid Waste 4 55 6 46 43 311 311 

MAR.SS (11/84) (SBS285.B) 

2"' t,) 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division 
(Reporting Unit) 

February 1988 

* County 

* 
* 

PERMIT ACTIONS COMPLETED 

* Name of Source/Project 
* /Site and Type of Same 

* 

* Date of * 
* Action * 
* * 

(Month and Year) 

Action * 
* 
* 

Marion Marion County 1/19/88 Letter authorization 
renewed (not logged 
in January). 

Columbia Boise Cascade, 2/2/88 Permit renewed. 
St. Helens 

Tillamook Port of Tillamook/ 2/12/88 Permit amended. 
Tillamook Lumber 

Linn Lebanon Plywood, Inc. 2/18/88 Permit renewed. 

Yamhill The Delphian School 2/24/88 Letter authorization 
issued. 

Washington CT and H Co. 2/29/88 Letter authorization 
revoked. 

MAR.6 (5/79) SB7335.6 

24 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Hazardous and Solid Waste Division February 1988 
(Reporting Unit) (Month and Year) 

* County * 
* * 
* * 
* * 

Name of 
Facility 

PERMIT ACTIONS PENDING 

* Date * Date of * 
* Appl. * Last * 
* Rec'd. * Action * 
* * * 

43 

Type of 
Action 

and Status 

Municipal Waste Sources - 27 

Clackamas 

Malheur 

Baker 

Malheur 

Jackson 

Jackson 

Curry 

Umatilla 

Marion 

Douglas 

Multnomah 

Coos 

Deschutes 

Douglas 

Malheur 

Malheur 

Klamath 

SB4968 
MAR.7S (5/79) 

Rossmans 3/14/84 2/11/87 

Brogan-Jamieson 6/29/84 4/21/86 

Haines 1/30/85 6/20/85 

Adrian 11/7 /85 11/7 /85 

Ashland 12/9/85 1/13/86 

So. Stage 12/30/85 8/24/87 

Wridge Creek 2/19/86 9/2/86 

Rahn's (Athena) 5/16/86 5/16/86 

Woodburn Lndfl. 9/22/86 7/9/87 

Lemolo Trans. Sta. 12/10/86 7/28/87 

St. Johns Landfill 12/17/86 12/17/86 

Bandon Landfill 1/20/87 1/7/88 

Negus Landfill 2/4/87 11/16/87 

Reedsport Lndfl. 5/7/87 1/11/88 

Harper Transfer 6/22/87 6/22/87 

Willowcreek Lndfl. 6/22/87 6/22/87 

Klamath Falls 7/6/87 7/6/87 
Landfill 

(C) Applicant review 
(second draft) 

(R) Application filed 

(R) Applicant review 

(C) Application filed 

(R) Draft received 

(R) Draft received 

(R) Draft received 

(R) Application filed 

(R) Draft received 

(R) Draft received 

(C) Application filed 

(R) Draft received 

(R) Applicant review 

(R) Draft received 

(N) Application filed 

(C) Application filed 

(R) Application filed 

(A) - Amendment; (C) - Closure permit; 
(N) - New source; (R) - Renewal Page 1 

* Location ')°': 

* 
* 
* 

HQ/RO 

HQ 

HQ 

RO 

HQ 

HQ 

HQ 

RO 

HQ 

HQ 

RO/HQ 

HQ 

HQ 

HQ 

RO 

RO 

RO 

* 
* 



* County * Name of * Date * Date of * Type of * 
* * Facility * Appl. * Last * Action * 
* * * Rec'd. * Action * and Status * 
* * * * * * 
Wasco Northern Wasco Co. 7/24/87 ll/16/87 (N) Applicant review 

Transfer 

Malheur Harper Landfill 8/17/87 8/17/87 (C) Application filed 

Gilliam Oregon Waste Sys., 8/31/87 1/22/88 (N) Applicant review 
Inc. 
Gilliam Cnty Lndfl. 

Grant Hendrix Landfill 9/17/87 9/17/87 (R) Application filed 

Lane Florence Landfill 9/21/87 1/12/88 (R) Draft received 

Morrow Tidewater Barge 10/15/87 10/15/87 (N) Application filed 
Lines (Finley Butte 
Landfill) 

Douglas Roseburg Landfill 10/21/87 10/21/87 (R) Application filed 

Marion Ogden-Martin of ll/12/87 ll/12/87 (R) Applicant review 
Marion, Inc. 
(Brooks) 

Curry Port Orford Lndfl. 12/14/87 12/14/87 (R) Application filed 

Washington Hillsboro TS 1/15/88 1/15/88 (N) Application received 

Demolition Waste Sources - 2 

Coos Bracelin/Yeager 3/28/86 9/2/86 (R) Draft received 
(Joe Ney) 

Washington Hillsboro Lndfl. 1/29/88 1/29/88 (M) Application received 

Industrial Waste Sources - 11 

Lane Bohemia, Dorena 1/19/81 9/1/87 (R) Applicant review 
of second draft 

Wallowa Boise Cascade 10/3/83 5/26/87 (R) Applicant comments 
Joseph Mill received 

Douglas Int'l Paper 2/20/86 2/20/86 (N) Application filed 
(Gardiner) 

Klamath Weyerhaeuser, 3/24/86 ll/25/86 (N) Add' 1. info. requested 

SB4968 
MAR.7S (5/79) 

Klamath Falls 
(Expansion) 

(A) - Amendment; (C) - Closure permit; 
(N) - New source; (R) - Renewal 

Location * 
* 
* 
* 

HQ 

RO 

HQ 

RO 

HQ 

HQ 

RO 

HQ 

RO 

HQ 

HQ 

HQ 

RO 

HQ 



* County * Name of * Date * Date of * Type of * 
* * Facility * Appl. * Last * Action * 
* * * Rec'd. * Action * and Status * 
* * * * * * 
Multnomah Penwalt 4/2/86 7/14/86 (N) Add'l. info. requested 

Curry South Coast Lbr. 7/18/86 7/18/86 (R) Application filed 

Linn Western Kraft 8/11/86 8/11/86 (C) Application filed 
Lime storage 

Baker Ash Grove Cement 4/1/87 4/1/87 (N) Application received 
West, Inc. 

Klamath Modoc Lumber 5/4/87 5/4/87 (R) Application filed 
Landfill 

Clatsop Nygard Logging 11/17/87 11/17/87 (N) Application filed 

Wallowa Sequoia Forest Ind. 11/25/87 11/25/87 (N) Application filed 

Sewage Sludge Sources - 3 

Coos 

Coos 

Clackamas 

SB4968 
MAR.7S (5/79) 

Beaver Hill 5/30/86 3/10/87 (N) Add'l. info. received 
Lagoons (addition of waste oil 

facility) 

Hempstead Sludge 9/14/87 9/14/87 (C) Application received 
Lagoons 

Cascade-Phillips 11/12/87 11/12/87 (N) Application received 
Corp. 
Septage 
cation 

land appli-

(A) - Amendment; (C) - Closure permit; 
(N) - New source; (R) - Renewal Page 3 

Location ,~ 

,~ 

,~ 

* 
HQ 

RO 

RO 

RO 

RO 

RO 

RO 

HQ 

HQ/RO 

RO 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program February, 1988 
(Reporting Unit) (Month and Year) 

SUMMARY OF NOISE CONTROL ACTIONS 

source 
category 

Industrial/ 
commercial 

Airports 

New Actions 
Initiated 

8 73 

Final Actions 
Completed 

9 

1 

2 " (J 

99 

10 

220 

2 

Actions 
Pending 

Last Mo 

221 

2 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

MONTHLY ACTIVITY REPORT 

Noise Control Program February, 1988 
(Reporting Unit) (Month and Year) 

County 

Multnomah 

Multnomah 

Washington 

Washington 

Washington 

Washington 

Jackson 

Jackson 

Malheur 

Josephine 

FINAL NOISE CONTROL ACTIONS 

* * * * Name of Source and Location * Date * Action 

Alpenrose Dairy, Portland 1 2/88 In compliance 

Carnation Dairies, Portland 2/88 In compliance 

Best Mix Concrete Company, 2/88 In compliance 
Hillsboro 

D & W Plastics, Inc., Portland 2/88 

Peerless Corporation, Tualatin 2/88 

Vanaken Rock Products, Banks 

Southern Pacific Railroad, 
"A" Street, Ashland 

Southern Pacific Railroad, 
North Medford 

Earl Bartron (Trucking), 
Nyssa 

Gentry Airport, North 
of Grants Pass 

2/88 

2/88 

2/88 

2/88 

2/88 

In compliance 

In compliance 

In compliance 

In compliance 

In compliance 

In compliance 

Boundary 
approved 



CIVIL PENALTY ASSESSMENTS 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
1988 

CIVIL PENALTIES ASSESSED DURING MONTH OF FEBRUARY, 1988: 

Name and Location 
of Violation 

Curtis Zeliner 
dba/River-Gate Auto 
Wrecking 
Portland, Oregon 

Harold J. Susbauer 
Portland, Oregon 

Robert Westlund 
General Contractor, 
Inc. 
Sherwood, Oregon 

Ivan Nisly 
Independence, Oregon 

Billy W. Jones 
Robert Ladake 
dba/Emerald Right 
of Way 
Coos Bay, Oregon 

GB7386 

Case No. & Type 
of Violation 

AQOB-NWR-88-03 
Open burned 
commercial waste 
and prohibited 
materials (automobile 
parts and tires). 

AQOB-NWR-88-20 
Open burned yard 
debris without a 
hardship permit. 

AQOB-NWR-88-09 
Open burned construc
tion and commercial 
waste. 

AQOB-NWR-88-18 
Open burned prohibit
ed materials (tires). 

AQOB-NWR-88-17 
Open burned demoli
tion waste. 

Date Issued Amount 

2/16/88 $1,000 

2/16/88 $100 

2/16/88 $250 

2/16/88 $500 

2/18/88 $500 

30 

Status 

Contested on 
3/2/88. 

Paid 2/24/88. 

Paid 2/16/88. 

Submitted letter 
on 2/24/88 
requesting Dept. 
forgive penalty. 

Awaiting response 
to notice. 



ACTIONS 
Preliminary Issues 
Discovery 
Settlement Action 

February, 1988 
DEQ/EQC Contested Case Log 

LAST MONTH 
1 
0 
4 

PRESENT 
0 
0 
5 

Hearing to be scheduled 
Department reviewing penalty 
Hearing scheduled 

1 
0 
4 

1 
0 
3 

HO's Decision Due 0 1 
Briefing 0 0 
Inactive _A _A 

SUBTOTAL of cases before hearings officer. 14 14 

HO's Decision Out/Option for EQC Appeal 
Appealed to EQC 

0 
2 

0 
1 

EQC Appeal Complete/Option for Court Review 
Court Review Option Taken 

2 
0 

2 
0 

Case Closed 
TOTAL Cases 

15-AQ-NWR-87-178 

$ 
ACDP 
AGl 
AQ 
AQOB 
CR 
DEC Date 

ER 
FB 
HW 
HSW 
Hrng Rfrl 

Hrngs 
NP 
NPDES 

NWR 
ass 
p 

Prtys 
Rem Order 
Resp Code 
SS 
SW 
SWR 
T 
Transcr 
Underlinini.i; 
WQ 
WVR 

CONTES.B 

--1. _2_ 
19 19 

15th Hearing Section case in 1987 involving Air Quality 
Division violation in Northwest Region jurisdiction in 1987; 
178th enforcement action in the Department in 1987. 
Civil Penalty Amount 
Air Contaminant Discharge Permit 
Attorney General 1 
Air Quality Division 
Air Quality, Open Burning 
Central Region 
Date of either a proposed decision of hearings officer or a 
decision by Commission 
Eastern Region 
Field Burning 
Hazardous Waste 
Hazardous and Solid Waste Division 
Date when Enforcement Section requests Hearing Section 
schedule a hearing 
Hearings Section 
Noise Pollution 
National Pollutant Discharge Elimination System wastewater 
discharge permit 
Northwest Region 
On-Site Sewage Section 
Litigation over permit or its conditions 
All parties involved 
Remedial Action Order 
Source of next expected activity in case 
Subsurface Sewage (now OSS) 
Solid Waste Division 
Southwest Region 
Litigation over tax credit matter 
Transcript being made of case 
New status or new case since last month's contested case log 
Water Quality Division 
Willamette Valley Region 



Pet/Resp Hrng 
Name Rgst 

WAH CHANG 04/78 

WAH CHANG 04/78 

Mc INNIS 09/20/83 
ENTERPRISES, 
LTD., et al. 

Mc INNIS 10/25/83 
ENTERPRISES, 
LTD., et al. 

DANT & RUSSELL, 05/31/85 
ING. 

w 
l'~BRAZIER FOREST 11/22/85 

PRODUCTS 

NULF, DOUG 01/10/86 

February 1988 
DEQ/EQG Contested Gase Log 

Hrng Hrng Resp Gase 
Rfrrl Date Gode Type & No. 

04/78 Prtys 16-P-WQ-WVR-78-2849-J 
NPDES Permit 
Modification 

04/78 Prtys 03-P-WQ-WVR-78-2012-J 
NPDES Permit 
Modification 

09/22/83 Prtys 56-WQ-NWR-83-79 
WQ Civil Penalty 
of $14,500 

10/26/83 Prtys 59-SS-NWR-83-33290P-5 
SS license revocation 

05/31/85 03/21/86 Prtys 15-HW-NWR-85-60 
Hazardous waste 
disposal 
Civil Penalty of 
$2,500 

12/12/85 02/10/86 Dept 23-HSW-85 
Declaratory Ruling 

01/13/86 05/05/86 Dept Ol-AQFB-85-02 
$500 Civil Penalty 

Gase 
Status 

Current permit in force. Hearing 
deferred. 

Current permit in force. Hearing 
deferred. 

Hearing deferred. 

Hearing deferred. 

Settlement action. 

EQC issued declaratory ruling 
July 25, 1986. Department of 
Justice to draft final order 
reflecting EQC action. 

EOG reduced penalty to $100. 
12-11-87. DOJ to draft final 
order. 

R1GHARB-K1R1'HAM---------------G1/G1/81----G3/G4/81-----Res~----1-AQ-FB-8&-G8-------------EGG-clisraissecl-pena1Ey~ 
clba;-W1NDY-GAKS------------------------------------------------$&8G-eivi1-~ena1ey 
RANGH 

CONTES.I -1- March 10, 1988 



PetfResp 
Name 

MERIT USA, 
INC. 

February 1988 
DEQ/EQC Contested Case Log 

Hrng Hrng Hrng Resp Case Case 
Status Rost RfrrL Date Code Type & No. 

05/30/87 06/10/87 09/14/87 Prtys 4-WQ-NWR-87-27 Merit appealed to EQC. 
$3500 civil penalty (oil) Cross appeal by Dept. EOG 

to review at 3-11-88 meeting. 

PAG1F1G-GGA~1NGS;---G1fG9f81--G1f1Gf81-------------------------5-AQ-NWR-81-4G------------HeaFHi2-FeeaeeE-wiEhdFawa.~ 
1NG,-----------------------------------------------------------$5GG-eivi1-pena1Ey-tedeF1 Pena1By-naid~ 

THE WESTERN 
COMPLIANCE 
SERVICES, INC. 

ROGER DEJAGER 

CITY OF 
KLAMATH FALLS 

(j.:)Container-Care 
Co5Portland 

Richard Doeflor 

Joe L. Heitzman 

Joe & Louise 
Wheeler 

James, Andy 

Mccloskey Corp. 

CONTES.T 

09/11/87 09/15/87 

10/13/87 03/18/88 

05/03/88 

01/25/88 01/27/88 05/13/88 

01/08/88 01/11/88 

12/28/87 12/31/87 02/19/88 

12/30/87 01/04/88 

01/08/88 01/08/88 

02/01/88 02/02/88 

Prtys 7-HW-NWR-87-48 

Prtys 

-2-

RCRA & PCB violations 

8-WQ-WVR-87-68 

l-P-WQ-88 
Salt Caves 

6-HW-NWR-87-83 

4-AQ-FB-87-05 

2-AQ-FB-87-09 

3-AQ-FB-87-07 

5-HW-WVR-87-74 

7-HW-NWR-87-98 

Preliminary issues. 
Settlement action. 

Hearing scheduled. 
$1000 Civil Penalty 

Motion for order suspending 
hearing. 

Hearing scheduled. 

Hearing to be rescheduled. 

H.O.'s decision due. 

Settlement action. 

Settlement action. 

Settlement action. 

March 10, 1988 



OEQ-46 

Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Conunission 

From: Director 

Subject: Agenda Item C, April 29, 1988, EQC Meeting 

TAX CREDIT APPLICATIONS 

Director's Recommendation 

It is reconunended that the Conunission take the following action: 

1. Issue tax credit certificate for pollution control facility: 

Appl. 
No. 

NOTE: 

Applicant Facility 

There are no new tax credit certificates to be issued. 

2. Revoke Pollution Control Facility Certificate number 1833, held by 
Smurfit Newsprint Corporation, and reissue to Stimson Lumber Company. 

C. Nuttall: p 
(503) 229-6484 
April 8, 1988 
MP1438 



EQC Agenda Item C 
April 29, 1988 
Page 2 

Proposed April 29, 1988 Totals: 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

$ -0-
-0-
-.0-
-0-

$ -0-

1988 Calendar Year Totals are not including Tax Credits Certified at this 
EQC meeting. 

Air Quality 
Water Quality 
Hazardous/Solid Waste 
Noise 

MP1438 

$ 5,583,042 
-0-

5, 750, 184 
-0-

$ 5,750,184 



State of Oregon 

Department of Environmental Quality 

REISSUANCE OF POLLUTION CONTROL FACILITY CERTIFICATION 

l. Certificate issued to : 

Publishers Paper Company 
Molalla Division 
4000 Kruse Way Place 
Lake Oswego, OR 97034 

The certificate was issued for an anti-stain chemical spill 
control facility consisting of a concrete drip pad, sump pump 
and metal building enclosure. 

2. Summation: 

In January of 1986, the EQC issued pollution control facility 
certificate 1833 to Publishers Paper Company. Publishers 
Paper sold to Smurfit Newsprint Corporation and the 
certificate was reissued in that name in·october 1986. 

Smurfit sold the division associated with certificate 1833 to 
RSG Forest Products in December 1986. RSG requested that the 
unused portion of the Tax Credit be reassigned to Sanders 
Wood Products dba RSG Forest Products. 

Sanders wood Products sold its facility to Stimson Lumber 
Company in August of 1987. They now request that the tax 
credit associated with this sale be reissued to Stimson 
Lumber Company. 

3. Director's Recommendation: 

It is recommended that Certificate Number 1833 be revoked 
and reissued to Stimson Lumber Company; the certificate to 
be valid only for the time remaining from the date of the 
first issuance. 

c. Nuttall 
229-6484 
April 6,1988 



Cert. No. 

State of Oregon Date First Issued 1/31/86 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date Reis sued ___ l~0~/:-'2,.4 ... /::-8~6~-

App l. No. T-1772 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollutio .. n Control Facility: 
Smurfit Newsprint Corporation 
4000 Kruse Way Place Washington Street-Hwy 213 
Lake Oswego, OR 97034 Oregon City, Oregon 

As: O Lessee :gi: Owner 

Description of Pollution Control Facility: 

Antista in chemical spill control facility consisting of a concrete drip pad, 
sump pump and metal building enclosure 

Type of Pollution Control Facility: 0 Air O Noise Clll \Vater 0 Solid Waste W Hazardous Waste 0 Used Oil 

Date Pollution Control Facility was completed: Jul V 31, 1984 Placed into o~eration: JU l V J l . 1984 
Actual Cost of Pollution Control Facility: s 50, 220 
Percent of actual cost properly allocable to pollution control: 

100 percent 

Based upon the information contained in the application referenced above. the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or install~d in accordance with. the requirements 
of ORS 468.175 and subsection ( 1) of ORS 468.165, and ·1s designed far, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste. 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 4-59, 
467 and 468 and rules adopted thereunder. 

Therefore. this Pollution Control Facility Certificate is issued this d'ate subject to compliance. \Vith the statutes of the 
State oi Oregon. the regulations of the Department oi Environmental Q.ua!ity and the fallowing special conditions: 

l. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, con
trolling. and reducing the type of pollution as indiC3ted above. 

2. The Department of Environmental Quality shall be immediately notified oi any proposed change in use "or method 
of operation of the facility and i.f. for any reason. the facility ceases to operate for its intended pollution control 
purpose. 

3. .'\.ny repons or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE - The facility described herein is not eligible to receive tax credit certif{cation as an Energy Canservad.on 
Facility under the provisions of Chapte!" 512. Oregon Law 1979, i! the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

:.TOTE: THIS rs A REISSUED CERTIFICATE VALID ONLY FOR TI'.E T!XE REMAINING FROM 
TEE 8ATE OF FIRST ISSUANCE. 

E. Petersen Chairman 

.4.pproved by the Environmental Quality Corr~ission on 

the 24th day of __ .,.o"'c"'t"'o"b"""e"'r~----- 19 86 . 

DEQ-!'C/Ca 9/S2 



/ 

1833 
Certificate No. -----

( State of Oregon 1/31/86 
Date of Issue ------DEPARTMENT OF ENVIRONMENTAL QUALITY 

T-1772 
Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
Publishers Paper Co. 
ClacJtamas Division Washington Street-Hwy 213 
4000 Kruse Way Place Oregon City, Oregon 
Lake Osweqo J OR 97034 

. 
As: O Lessee ~Owner 

Description of Pollution Control Facility: 

anti stain chemical spill control facility consisting of a concrete drip pad, 
sump pump and metal building enclosure 

' ·' 
. 

Type of Pollution Control Facility: 0 Air 0 Noise :g: Water D Solid Waste D Hazardous Waste D Used Oil 
. 

Date Pollution Control Facility was completed: July 31, 1984 Pl~ced into operation: July 31, 1984 
Actual Cost of Pollution Control Facility: $ 50,220 
Percent of actual cost properly allocable to pollution control: 

100 percent 
. 

. 

Based upon the information contained in the application referenced above, the Environmental Quality Commission 
certifies that the facility described herein was erected, constructed or installed in accordance with the requirements 
of ORS 468.175 and subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate to a 
substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or solid waste, 
hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 
467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the 
State of Oregon, the regulations of the Department of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency .for the designed purpose of preventing, conM 
trolling, and reducing the type of pollution as indicated above. , 

2. The Department of Environmental Quality shall be lmmediately notified of any proposed change in use or method 
of operation of the facility and if, for any reason, the fqcility ceases to operate for its intended pollution control 
purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly provided. 

NOTE-The facility described herein is not eligible to receive tax credit certification as an Energy Conservation 
Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued the Certificate elects 
to take the tax credit relief under ORS 316.097 or 317.072. 

Petersen, Chairman 

Approved by the Environmental Quality Commission on 

the 3 __ l_s_t __ day of __ J_a_n_u_a_r_y ______ , 19_8_6_. 



Stimson Lumber Company 
Executive Offices 
520 Southwest Yamhill Street, Suite 308 
Portland, OR 97204 

March 25, 1988 

Re: Transfer of Tax Credit for pollution control facility 

Dear Mr. Schroeder: 

Your letter dated January 29,1988 requests transfer of a pollution 
control tax credit certificate. It gives a certificate amount of 
$50,220 and certificate number of 1772. 

The appropriate certificate number associated with the $50,220 
facility is 1883. 

Please notify us by April 8, 1988 if this is not the facility you 
are referring to in your letter, or we will assume that 
certificate 1883 is the one you want transferred. 

Thank you. 

Sincerely, 
-;? 

~~ 
Christie Nuttall 

en\ 



Executive Offices I 520 Southwest Yamhill Street I Suite 308 I Portland, Oregon 97204 

January 29, 1988 

/ 

V1'lf~. Lydia Taylor 
Oregon Department of 
Environmental Quality 
811 s.w. 6th Avenue 
Portland, OR 97204 

M•nogoment ija>Vl•o~ l)lv, 
Dapt. of Envlranmenipl Quollty 

m m rm ~ n w rn ~~1 
!Jl) FEB 0 i 1988 ~ 

Re: Stimson Lumber Company; Polution Control Facility 
Tax Credit Transfer 

Dear Ms. Taylor: 

Stimson Lumber Company ("Stimson") recently purchased a sawmill 
located at 1795 Washington Street, Oregon City, Oregon. Publisher's 
Paper Company, a prior owner of the mill, had been issued Oregon 
Pollution Control Facility Tax Credit Certificate No. T1772 on 
January 31, 1986 in the amount of $50,220 for a pollution control 
facility located at the mill. The pollution control facility is 
an automatic lumber dipping system for sap stain control. The 
pollution control facility is being used by Stimson. 

Enclosed as proof of the sale of the mill is a copy of the 
Sawmill Assets Purchase and Sale Agreement executed between 
Stimson and Sanders Wood Products, Inc. 

Please take the necessary action to transfer the remaining tax 
credits evidenced by Tax Certificate No. T1772 from Publisher's 
Paper Company to Stimson. If you have any questions regarding 
this matter, please telephone Kurt Ruttum directly at 221-1440. 

Very truly yours, , 

/L4i/d!L 
Darrell H. Schroeder 
President 

DHS/njj 

Enc. 

Stimson Lumber Company, Forest Grove, Oregon I Forest Fiber Products Company, Forest Grove, Oregon, 
Northwest Petrochemical Corporation, Anacortes, Washington I Miller Redwood Company, Crescent City; California, 
Miller Redwood Company, Plywood Division, Merlin, Oregon I Rellim Redwood Company, Crescent City; California 



FOREST PRODUCTS, INC. 

March 15, 1988 

Ms • Sherry Chew 

MOLALLA DIVISION 

28890 Hwy. 213 
P.O. Box 169 
Molalla, OR 97038 
Phone: (503) 829-7200 

Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

Dear Ms. Chew: 

Sanders Wood Products, Inc. sold its Oregon City lumber manufacturing 
division to Stimson Lumber Company on August 21, 1987. After tax year 
1987, Sanders will not claim the pollution control tax credit associated 
with this mill after this date. Such credits were assigned to Sanders 
from RSG Forest Products, Inc. Stimson presumably will request 
reassignment of the credit to them. 

Tax credit certification information is given below. 

Division Facility Certif. No./Date Certified Cost 

Clackamas Dip Tank 1772/1-31-86 $ 50,220 

Please call if you have questions. 

Mitch Karp 



Department of Environmental Quality 
NE!l GOLOSCHMIOT 

GOVERNOR 1244 WALNUT STREET, S Er;: EUGEN~~7403 PHONE (503) 686-7837 

April 20, 1988-~-'/ 

Steve Glaser 
P. 0. Box 257alley Road 
Tangent,Oregon 97389 

Dear Steve, 
...---~"__,_...,..._·_ 

Your "Request of Prelj1R1:na'ry Certifica · n for Tax Credit" for the Rears straw 
stacker, propane~ru;er, and the associat d tractor as an alternative to grass 
seed field bur ,,.,ng has been approved. 

,_,_~.,.-·-

Enclosed is "Notic pproved Construction Completion " form. When 
construction is finished, complete the form and send it to me. Upon its 
receipt, I will send you the final tax certification form for completion. 

BF:ka 

Enclosure 

cc: DEQ-MSD 

DEQ/FB-107 

Sincerely, 

Brian Finneran 
Manager 
Field Burning Program 



NEIL GOLDSCHMIDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item E, April 29, 1988 EQC Meeting 

Request for Authorization to Conduct Public Hearings on 
Proposed Rules for Certifying Sewage Treatment Works 
Operators. 

Background and Problem Statement 

The 1987 Oregon Legislature enacted ORS 448.405 to 448.494 concerning 
certification of water and sewage treatment works system operators 
(Attachment A). The purpose of the legislation is to help protect public 
health and Oregon's water quality resources through proper operation and 
maintenance of water and sewage treatment works systems by establishing 
requirements for certification of persons who supervise the operation of 
these systems. A voluntary certification program has been in existence 
since the 1950s and currently over 500 operators are certified. Until this 
legislation was enacted owners of sewage treatment works systems were not 
required to have a certified operator supervising the operation of their 
systems. 

The statute requires that the Environmental Quality Commission (EQC) adopt 
rules by September 1988 for classifying sewage treatment works systems, 
certifying sewage treatment works system operator personnel and establishing 
fees, subject to the review of the Emergency Board, to administer the 
program (Attachment B). Specifically the law requires all owners of sewage 
treatment works to have their system supervised by a certified operator. No 
sewage treatment works shall be allowed to be operated unless the operator 
is certified or the sewage treatment works is supervised by an operator Who 
is certified. The certification of the operator supervising the sewage 
treatment works must correspond to (be equal to or higher than) the 
classification of the sewage treatment works. Sewage treatment works under 
75,000 gallons per day flow are exempt from the provisions that a system be 
supervised by a certified operator if the owner has contracted with a 
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certified operator to provide part-time supervision in accordance with 
Commission rules. The statute covers any sewage treatment works system 
whether public or private, used or intended for use by the public or private 
persons. 

The Department of Environmental Quality has developed proposed rules and a 
fee schedule with public participation and involvement of an Advisory 
Committee as directed by the Legislature. A description of the draft rule 
development process and the recommendations of the Advisory Committee are 
presented in Attachment C. 

Oregon Administrative Rules contain the authority for the Commission to 
adopt rules under OAR 340-11-010 et seq. ORS 448 requires the Commission 
to adopt rules for certifying sewage works system operators and establish 
fees to recover expenses associated with implementing the sewage treatment 
system personnel certification program. 

Alternatives and Evaluation 

1. Propose rules for public hearing that coincide directly with the 
existing voluntary certification program. 

A voluntary certification program existed under the administration of a non
profit corporation until January 1988. Temporary rules were adopted by the 
Commission to enable operators to renew their certification or become 
certified in the transition period until final rules are adopted by the EQC. 
The temporary rules substantially address the required elements of the 
statute, in so far as the voluntary program rules contain criteria for 
classifying treatment works, the qualifications for certifying operators and 
collection system personnel and fees for certifying and examining those 
wishing to become certified. The fee schedule was reviewed and accepted by 
the Emergency Board in January 1988. The temporary rules, however, do not 
address the statutory requirement that each sewage treatment system be 
supervised by a certified operator, or the alternative for sewage treatment 
system owners with systems less than 75,000 gallons per day flow to have 
their systems supervised by part-time certified operator. Additionally, the 
Sewage Treatment Works Certification Advisory Committee, in the process of 
assisting the Department in rule development, reviewed the temporary rules 
and recommended several significant changes, particularly to the minimum 
qualifications for operator grade levels. These recommendations are 
summarized in Attachment C. 

2. Propose rules for public hearing that have been developed with the 
assistance of the Sewage Treatment Works Certification Advisory 
Committee, (Attachment Bl. 



Agenda Item E 
April 29, 1988 
Page 3 

Department staff, with the assistance of a Sewage Works Advisory Committee 
reviewed Oregon's temporary sewage treatment works system operator 
certification rules, mandatory operator certification programs of other 
states, and solicited and received written and oral comments from cities and 
individuals in the process of guiding Department staff. 

The Advisory Committee recommendations have been incorporated into the 
proposed rules for public hearing with one exception concerning who must be 
certified. This is addressed further below. The proposed rules address and 
include the following: 

a. Criteria for classifying sewage treatment works, both sewage treatment 
and sewage collection systems, into one of four classes each. The four 
classes of treatment and collection systems, Classes I through IV, 
correspond to varying levels of size, type and complexity. Class I 
sewage treatment systems are the smallest and least complex and Class 
IV are the largest and most complex. Sewage treatment systems would be 
classified based on size, type and complexity according to the 
following criteria: a) design population or population equivalents, b) 
approved dry weather design flow, c) treatment system unit processes, 
d) permit effluent limitations, e) raw waste variation, and f) 
laboratory sampling and laboratory testing. Ranking of systems into 
one of the four classes would be based on total accumulated points for 
all of the criteria. 

The criterion for classifying sewage collection systems into Class I 
through IV is the approved dry weather design flow of the system; 
however, at the Director's discretion, the classification may be based 
on other complexity factors such as the number and type of pump 
stations. Class I sewage collection systems are the smallest and least 
complex and Class IV are the largest and most complex. 

b. Minimum qualifications for certifying persons in classifications and 
grade levels consistent with the classification of the sewage treatment 
works to be supervised. Qualifications specify minimum education and 
experience and examination requirements for both sewage treatment and 
sewage collection system operators in Operator Grade Levels 1 through 
4. Education, experience and examination requirements increase with 
higher grade levels and correspond to the classification of sewage 
treatment and sewage collection systems, Classes I through IV. In 
addition to Sewage Treatment System Operator Grade Levels 1 through 4; 
and Sewage Collection Operator, Grade Levels 1 through 4, a combination 
Water/Sewage Treatment Operator Grade Level 1 and a combination Sewage 
Treatment and Collection system Operator Grade 1 have been added to 
enable operators to renew their certificates in these classifications 
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and grade level with a single renewal fee. Within the Sewage Treatment 
Operator and Sewage Collection System Operator classifications, rules 
also allow issuance of Provisional Certificates to enable on-the-job 
training and experience for entry level personnel. Within the Grade 
Levels 3 and 4, the Advisory Committee also recommended that the 
11 Direct Responsible charge" requirements of the voluntary program be 
deleted as an experience qualification. In addition, persons would not 
have to be certified sequentially from lower grades to become certified 
at higher grades. 

c. Provisions that allow sewage treatment works owners until July 1, 1989 
to have their system supervised by a certified operator at the 
classification level of the system. The statute specifies the 
Commission adopt rules to implement the program by September 27, 1988. 
The Advisory Committee recommended and Department staff support 
specifying the date in rule language by which owners must have their 
system supervised by an operator certified at the classification of the 
system or higher. Specifying a July 1, 1989 date will enable adequate 
opportunity for owners and supervisors to comply with these rules. 
This rule language is also specified for owners of systems less than 
75,000 gallons per day who have an alternative to contract with a 
certified operator for part-time supervision of their system. 
Similarly, persons who are designated by the system owner to supervise 
their system must be certified by July l, 1989. 

d. Provisions enabling the Director to issue certificates under this 
program to persons holding a current Oregon certificate under a 
voluntary program provided their certificates are issued or renewed 
before May 1, 1989. The Director would issue certificates to persons 
at the same classification and grade as their voluntary certificate and 
the certificates would be valid until June 30, 1989. After this date 
persons must either renew their certificate or obtain a higher grade 
level certificate to hold a current certificate. These provisions are 
consistent with the statute which includes a Special Certification 
Provision, ORS 448.420 to certify persons who hold a current 
certificate issued under an Oregon voluntary certification program. 

e. Provisions enabling the Director to issue certificates to new 
applicants and those seeking to upgrade their certificate who meet the 
minimum education and experience qualifications and satisfactorily pass 
an examination at the grade level for which certification is sought. 
Once issued, the certificate would be current for no longer than 2 
years, but not less than the certification period remaining once 
certified. 
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f. Provisions for the Department to schedule and administer examinations 
at least twice per calendar year. The examinations would be scheduled 
with 60 days public notice, and at other times as appropriate at the 
discretion of the Department. 

g. Provisions enabling the Director to renew certificates, without 
examination. After July 1, 1989, the renewal term would be every two 
years. For a certificate or renewal issued after July 1, 1989, the 
next and subsequent renewals of a certificate would be dependent upon 
the applicant demonstrating continued professional growth by obtaining 
two (2) Continuing Education Units (CEUs) within the term of the 
certificate or renewal. The continued education requirements is 
advocated by the Advisory Committee and supported by Department staff. 

It would promote continued training and development of operators in a 
changing and advancing technological field. Persons who are certified 
in more than one area, i.e., sewage treatment systems and sewage 
collection systems, would only be required to obtain 2 CEU for one 
certification per renewal term. The two year term of the certificate 
and renewal is viewed to be reasonable 1 less costly than an annual 
renewal requirement and less burdensome to administer. Originally, 
the proposed fee schedule reviewed by the Legislature considered a one 
year certificate/renewal term. Between filing of the rules and May l, 
1989 the fees collected for renewals and new certification would be the 
same as proposed, but the certificates would be valid only until June 
30, 1989. These fees would be used to help offset the cost of 
developing the program. 

h. Provisions enabling the Director to issue certificates, without 
examinations, to persons holding a current certificate issued in 
another state provided the minimum qualifications to obtain that 
certificate are substantially equivalent. The applicant would be 
subject to the requirements of renewal, except for the application fee. 
These provisions are consistent with the statute which includes a 
Special Certification Provision, ORS 448.420 for reciprocity. 

i. A fee schedule for new certification or upgrade certification which 
includes an examination fee; certificate renewal; reinstatement of a 
lapsed certificate; and certificate through reciprocity. The proposed 
fees are only slightly higher than the Pre-January 1988 Oregon 
Wastewater System Operators' Voluntary Certification Program fees 
(Attachment D). Presently the Department is receiving fees for 
administrating the EQC approved interim voluntary sewage works system 
operators certification program under this same fee schedule which was 
reviewed by the Legislative Emergency Board in January 1988. 
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Fees collected under the temporary rules and those collected to May 1, 
1989 would be used to recover the cost of developing the program. 
Certificates and renewals issued to May l, 1989 would be valid until 
July l, 1989, after which a renewal must be obtained. The fees for 
certification and renewal after May 1, 1989 would be used to administer 
the certification program on an on-going basis. After May 1, 1989, a 
two year renewal period will begin. The two year renewal term is 
intended to reduce the cost of administrating the program, encourage 
the maximum participation of operators and provide a fee supported 
program as required by the Legislation. Whether or not the fees 
adequately cover expenses of developing and administering the program 
depends upon the number of persons seeking certification. The 
Department staff feel that reasonable fees will result in a sufficient 
number of operators participating in the program to generate sufficient 
revenues to administer the certification program. 

j. Provisions establishing an advisory committee to assist the Department 
in preparing examination and evaluating the needs of the certification 
program. This provision in the rules would enable continued 
representation of the operators and owners in advising the Department 
on examination preparation and program needs. 

k. Provisions that enable variances to rules, refusal to issue and 
revocation of certificates; and penalties for violation of rules. The 
statute specifies that variances to rules may be granted according to 
criteria developed by the Commission. The statute also specifies fines 
of not more than $500 per day of violation or imprisonment for not more 
than six months or both. Criteria for assessing penalties and the 
appeal process are identified in the proposed rules. The proposed 
rules also allow the Director to revoke a certificate if rules are 
violated or any person knowingly makes any false statement, 
representation or certification in any application, record, report plan 
or other document filed or required to be maintained under the 
certification statute or any rule adopted pursuant to the statute. The 
Director may reinstate a revoked certificate of a person after 24 
months if, in the Director's judgement, it is appropriate to do so. 

After the 1987 Oregon Legislature enacted ORS 448, the Department of 
Environmental Quality Director and Health Division Administrator selected 
individuals to serve on a Joint Water and Sewage Treatment Works Advisory 
Committee to assist the Department and Division develop rules. The Sewage 
Works Operator Advisory subcommittee has met eight times since November 
1987. The subcommittee members represent all the areas of the State, all 
sizes of sewage treatment systems, collection systems statewide, various 
operator certification grade levels, small communities through a 
representative of the League of Oregon Cities, contract operations, private 
citizens, and the educational community. 
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The Advisory Committee reviewed existing certification programs, discussed 
appropriate alternatives to address various issues, and solicited and 
received comments from a wide range of operators and communities. The Joint 
Advisory Committee also has met twice to coordinate the development of rules 
between the Health Division and the Department. The rules proposed for 
public hearing substantially address the recommendation of the Advisory 
Committee with one exception. 

Some members of the Advisory Committee preferred proposed rule language that 
would require the supervisor of the sewage treatment works system be 
certified at or higher than the classification of the system and that would 
require all sewage treatment works system operators be certified at some 
classification and grade. This issue arose because of statutory language 
which some interpret to mean that no one may perform the duties of an 
operator unless certified pursuant to the rules. If proposed rules did not 
specify these requirements, some Advisory Committee members recommended an 
alternative that the proposed rules require supervisors, shift supervisors 
and lead workers in remote sewage collection systems operations be 
certified. This was suggested so that sewage treatment works personnel are 
under the direct supervision of a certified operator at all times, unless 
the system is less than 75,000 gallons per day design flow. 

Department staff attended several of the Legislative subcommittee hearings 
on the certification bill. Discussions included who must be certified and 
whether on-site supervision by a certified operator was intended by the 
draft legislation. During the legislative subcommittee hearings changes 
were made to some of the draft language (ORS 448.415) such that any sewage 
treatment works must be 11 supervised" rather than "operated" by an operator 
certified pursuant to the statute. However, the statutory language also 
specifies that "a person may not a) allow any sewage treatment; works to be 
operated unless the operator is certified or the sewage treatment works is 
supervised by an operator certified under the provisions of ORS 448.410 to 
448.430 and 448.992, b) perform the duties of an operator unless the person 
is certified under the provisions of ORS 448.410 to 448.30 and 448.992". 

The Department conferred with the Department of Justice legal counsel 
concerning who must be certified. Legal counsel noted that the statute 
focuses on certification of persons qualified to supervise the operation of 
sewage treatment works and that rules could be developed to define the 
responsibilities of the supervisor. The statutory definition of 11 supervise 11 

is to "operate" or to be responsible for the operation of a water (sic) 
system. The proposed rule definition of "supervisor 11 is the person vested 
with the authority for establishing and executing the specific practice and 
procedures for operating the sewage treatment works system in accordance 
with the policies of the owner and the permit conditions. The supervisor is 
not required to be on site at all times, but must be available to the owner 
and any other operators to respond to an emergency at the sewage treatment 
works system. 
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The proposed rules require each system be supervised by one or more 
certified operators. The rules give the responsibility to the sewage 
treatment system owner to designate the supervisor(s) to be certified. The 
definition of a supervisor is provided in the proposed rules. While 

Department staff supports the concept of all operators being certified. 
Staff do not believe legislative intent was to require all operators be 
certified or that large systems be required to have more than one person 
certified to supervise the operation of the system. 

Staff have discussed this issue and the Department's proposed rules which 
limit who must be certified with the Advisory Committee. The statute 
requires that the Department and Health Division report to the Legislature 
by January 1, 1989 on a summary of actions taken, an evaluation of the 
effectiveness of such actions and information and recommendations that the 
Division and Department consider appropriate. Thus, the staff have agreed 
to include the issue of who must be certified in the report prepared to the 
Legislature in December 1988. 

In the meantime, language has been included in the preface of proposed rules 
which iterate that the certification program is available to all operators 
Who meet the minimum qualifications in a given classification and grade and 
that all operators are encouraged to apply for certification in the highest 
classification and grade consistent with their qualification. 

The public notice and schedule for public 
proposed rules are shown in Attachment E. 
are proposed. In summary, proposed rules 

hearing to take testimony on the 
Six hearings around the state 

would: 

1. Establish criteria for classifying sewage treatment works. 

2. Define qualifications for certifying persons by classification and 
grade. 

3. Enable the director to issue a certificate to persons who hold a 
current certificate issued under an Oregon voluntary operator 
program without examination until May l, 1989. 

4. Enable the Director to issue certificates including renewal 
certificates, renewal of lapsed certificates and certification 
through reciprocity. 

5. Define the requirement that by July 1, 1989 all sewage treatment 
systems owners must be supervised by an operator who holds a valid 
certificate of a grade level equal to or higher than the sewage 
treatment works classification. For systems under 75,000 gallons 
per day flow, owners may contract for part-time supervision of 
their system with a certified operator. 
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These rules would necessitate additional training of operators to renew 
their certificates in subsequent renewal periods after July l, 1989 and may 
necessitate some operators receive additional training before they could 
become certified. The Provisional Certificate allows system owners to hire 
entry level personnel who have completed or are participating in a 
Department approved training program and pass an exam within 12 months even 
though they may lack the required level of experience to obtain their Grade 
Level 1 Operator certificate. The proposed minimum qualifications for 
certification remove a number of barriers to persons in becoming certified. 
Persons need not have "Direct Responsible Charge" experience, nor be 
certified at lower grade levels before becoming certified at higher grade 
levels. The certificate and renewal term of two (2) years reduces the cost 
to those needing to be certified after July 1, 1989. 

Summation: 

1. The 1987 Oregon Legislature enacted ORS 448 requiring the Environmental 
Quality Commission adopt rules by September 1988 to implement a program 
for certifying operators to supervise sewage works systems and to 
establish a schedule of fees to support the administration of the 
program. 

2. The rule development process with the assistance of an Advisory 
Committee involved a review and evaluation of the voluntary 
certification program, the certification programs of other states, and 
appropriate requirements to comply with the legislation, The Advisory 
Committee solicited and received input from many operators and 
communities. 

3. One alternative would be to adopt the voluntary certification rules 
presently being administrated by DEQ. This would result in rules that 
do not address the supervisory requirements of ORS 448, nor the 
recommendations of the Advisory Committee. Another alternative would 
be to adopt the proposed rules developed with the assistance of the 
Advisory Committee. 

4. The Department of Environmental Quality has developed proposed rules 
to take to public hearing which substantially incorporate the 
recommendations of the Advisory Committee. The proposed rules address 
the statutory requirements of the Environmental Quality Commission. 
They are consistent with Legislative intent to help protect public 
health and Oregon's water resources through proper operation and 
maintenance of sewage treatment works systems by establishing 
requirements for personnel who supervise the operation of these systems 
(Attachment B). 
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Director's Recommendation. 

The Director recommends that the Commission authorize public hearings to 
take testimony on the proposed rules, Attachment B. 

Attachment A. 
Attachment B. 
Attachment c. 

Attachment D. 

Attachment E. 
Attachment F. 

WC3159 

~ J . ~ &t/ 
Fred «a::J::P °J 

ORS 448.105 
Proposed Draft Rules 
Recommendations of the Advisory Committee for Certifying 
Sewage Treatment Works Systems Operators 
Comparison of Pre-January 1988 Voluntary Certification Fees 
and Proposed Fees 
Public Hearing Notice 
Need for Rulemaking 



ATTACHMENT A 

Chapter 448 
1987 REPLACEMENT PART 

Swimming Facilities; Water and Sewage Systems 

SWIMMING FACILITIES 
448.005 Definitions for ORS 448.005 to 448.090 
448.011 Authority of Health Division 
448.0lll Applicability of ORS 448.005 to 448.090 
448.020 Permit required to construct swimming 

facillliM 
448.030 Permit application; contents; issuance or 

denial; plan review and construction permit 
fees 

448.035 Annual license required to operate; fees; 
expiration date 

448.037 Variance;.application; fee 
448.040 Entry on premi"' for inspection pu~.; 

reports 
448.051 Inspection of fac:ilities; suapension or 

revocation of permit or license; hearings on 
suspension or revocation 

448.060 Closing facility 
448.090 Disposition of moneys 
448.095 Natural bathing places exempt 
448.100 Deliauation to county to administer ORS 

448.005 to 448.060; standards; fees; suits 
inv~lving validity of administrative rule 

WATER SYSTEMS 

(Generally) 
448.115 Definitio.,. for ORS 448.115 to 448.285 
448.119 Application of ORS 448.119 lo 448.285 to 

water systems 
448.123 Purpose 
448.127 Short title 

(Administration) 

448.131 Water quality. construction and installa
tion standards; effect on existing facilities 

448.135 Variances; notice to customers; compliance 
schedules; notice; hearing 

448,140 Opiaration on permit 
448.145 When permit may be issued; compliance 

schedule; hearing; notice 
448.150 Duties of division 
448.155 Personnel training; public infoi-mation 
448.160 Emergency plans 
448.165 Local government water service plans 
448.170 Division agreement to authorize local gov-

ernment to exercise duties 
448.175 Division authority to order compliance 
448.180 Waiver of construction standards 
448.250 Remedy when system a health hazard; ape· 

cial master; sale of system 

448.255 Notice of violation; content; hearing; order; 
appeal 

448.265 Prohibited actions; nuiSance abatement 

(Federal Safe Drinking Water Act Administration) 

448 . .273 Federal Safe Drinking Water Act admin
istration 

448.277 Health Division as administrator 

(Civil Penalties) 

448.280 Civil penalties; notice 
448.285 Penalty schedule; factors to be considered 

in imposing penalty 
448.290 When penalty due; notice; bearing; order as 

judgment 

(Jurisdiction of Cities) 

448.295 Jurisdiction of cities over property used for 
system or sources 

448.300 City ordinance authority 
448.305 Special ordinance authority of certain citG 

ies 
448.310 Investigation of complaints 
448.315 Special police to enforce ORS 448.295 
448.320 Jurisdiction over violations of city ordiR 

nan""" 
448.325 Injunction to enforCe city ordinances 

(Water Pipes and Fittings) 
448.330 Moratorium of pipe and fittings for r>otable 

wBter supply; acceptability criteria; eXcep· 
tions 

OPERATOR CERTIFICATION FOR SEWAGE 
TREATMENT WORKS AND POTABLE WATER 

. TREATMENT PLANTS 

(Generally) 

448.405 Definitions for ORS 448.405 lo 448.4 70 
448.407 Advisory committee to commission and 

division 
448.409 Biennial report 

(Sewage Treatment Works) 

448.410 Authority and duties of Environmental 
Quality Commission 

448.415 Certification required for operators 
448.420 Special certification provisions 

448.425 Deposit and use of fees 
448.430 Certification exception 

(Potable Water Treatment Plants) 

448.450 Authority and duties of Health Division 
448.455 Certification required for operators 
448.460 Specinl certification provisions 

• 531 



' 448.325 PUBLIC HEAL TH AND SAFETY 

448.325 Injunctfon to enforce city ordi
nances. In cases of violation of any ordinance 
adopted under ORS 448.300 or 448.305 any city 
or any corporation owning a domestic water sup
ply source or the community water supply system 
for the purpose of supplying any city or its 
inhabitants with water may have the nuisance 
enjoined by civil action in the circuit court of the 
proper county. The injunction may be perpetual. 
[Formerly.449.340) 

(Water Pipes and Fittings) 

448.330 Moratorium of pipe and fit
tings for potable water supply; 
acceptability criteria; exceptions. (1) The 
Assistant Director for Health may prohibit the 
sale of water pipe used to carry potable water and 
solders, fillers or brazing material used in making 
up joints and fittings in this state and the 
installation or use of water pipe used to carry 
potable water and solders, fillers or brazing 
material used in making up joints and fittings in 
any private or public potable water supply system 
or individual water user's lines until such time as 
the assistant director determines that adequate 
standards exist and are practiced in the manufac
ture of water pipe used to carry potable water and 
solders, fillers or brazing material used in malting 
up joints and fittings to insure that the pipe and 
solder do not present a present or potential threat 

· to the public health in this state. 
(2) The Assistant Director for Health shall 

adopt, by rule, product acceptability criteria for 
water pipe used to carry potable water and sol
ders, fillers or brazing material used in making up 
joints and fittings for water supply purposes 
which insure that the pipe and solder do not 
present a threat to the public heafth in this state. 
The Health Division shall be responsible for the 
monitoring of the sale and use of water pipe used 
to carry potable water and solders, fillers or 
brazing material used in malting up joints and 
fittings for compliance with the product accept
ability criteria. The Building Codes Agency shall 
cooperate with, and assist, the Health Division in 
its monitoring efforts. 

(3) No water pipe used to carry potable water 
or solders, fillers or brazing material used in 
making up joints and fittings which does not 
conform to the product acceptability criteria 
ac;!opted under subsection (2) of this section shall 
be sold in this state or installed in any part of any 
public or private potable water supply system or 
individual water user's lines. 

(4) Notwithstanding subsection (1) or (3) of 
this section, the Assistant Director for Health 

may grant exemptions from any prohibition of 
the sale or use of water pipe used to carry potable 
water for the emergency repair or replacement of 
any existing part of a water supply system, or for 
the necessa1'y use by a well driller in the installa
tion of a well. The assistant director may require 
any person using water pipe used to carry potable 
water under this subsection to notify the Health 
Division of the date and location of that use. (1979 

c.535 §1; 1987 c.414 §152) 

OPERATOR CERTIFICATION FOR 
SEW AGE TREATMENT WORKS AND 

POTABLE WATER TREATMENT 
PLANTS 

(Generally) 

448.405 Definitions for ORS 448.405 
to 448.4 70. As used in ORS 448.405 to 448.4 70; 

(1) "Commission" means the Environmental 
Quality Commission. 

(2) "Department" means the Department of 
Environmental Quality. 

(3) "Director" means the Director of the 
Department of Environmental Quality. 

(4) "Division" means the Health Division of 
the Department of Human Resources. 

(5) "Operator" means a person responsible for 
the operation of a potable water treatment plant, 
water distribution system or sewage treatment 
works. 

(6) "Person" means any individual. part
nership, fmn, association. joint venture, public or 
private corporation, trust, estate, commission. 
board;public or private institution, utility, coop
erative, municipality or any other political sub
division of this state, any interstate body or any 
other legal entity. 

(7) "Potable water treatment plant" means 
that portion of a water system that in some way 
alters the physical, chemical or bacteriological 
quality of the water being treated. 

(8) "Sewage treatment works" means any 
structure, equipment or process required to col
lect, carry away and treat domestic waste and 
dispose of sewage as defined in ORS 454.010. 

(9) "Supervise" means to operate or to be 
responsible for directing employes that are . 
responsible for the operation of a water system. 

(10) "Water distribution system" means that 
portion of the water system in which water is 
stored and conveyed from the potable water treat
ment plant or other supply point to the premises 
of a consumer. 
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SWIMMING FACILITIES; WATER & SEWAGE SYSTEMS 448.420 

( 11) "Water system" includes sewage treat'. 
ment works or potable water treatment plants 
and water distribution systems that have 15 or 
more service connections used by year-round 
residents or that regularly serve 25 or more year
round residents. (1987 c.635 §IJ 

Nole: 448.405 to 448.470 and 448.992 and 448.994 were 
enacted into law by the Legislative Assembly but were not 
added to or made a part of ORS chapter 448 or any series 
therein by legislative action. See Preface to Oregon Revised 
Statutes for further explanation. 

448.407 Advisory committee to com· 
mission and division. To aid and advise the 
Environmental Quality Commission and Health 
Division in the adoption of rules under 0 RS 
448.410 and 448.450, the Director of the Depart· 
ment of Environmental Quality and the Assistant 
Director for Health shall appoint an advisory 
committee. The members of the committee shall 
include but need not be limited to representatives . 
of all types of water systems. (1987 c.635 §16] 

Note: See note under 448.405. 

448.409 Biennial report. On or before 
January 1, 1989, and biennially thereafter, the 
Department of Environmental Quality and 
Health Division shall develop and submit a joint 
report to the Legislative Assembly. The report 
shall include, but need not be limited to: 

(1) A summary of actions taken under ORS 
448.405 to 448.470, 448.992 and 448.994; 

(2) An evaluation of the effectiveness of such 
actions: and 

(3) Any information and recommendations, 
including legislative recommendations the 
department or the division considers appropriate. 
[1987 c.635 §17] 

Note: See note under 448.405. 

(Sewage Treatment Works) 
448.410 Authority and duties of 

Environmental Quality Commission. (1) 
The commission shall: 

(a) Adopt rules necessary to carry out the 
provisions of ORS. 448.410 to 448.430 and 
448.992. 

(b) Classify all sewage treatment works. In 
classifying the sewage treatment works, the com
mission shall take into consideration size and 
type, character of wastewater to. be treated and · 
other physical conditions affecting the sewage 
treatment works and the skill, knowledge and 
experience required of an operator. 

( c) Certify persons qualified to supervise the 
operation of sewage treatment works. 

(d) Subject to the approval of the Joint Ways 
·and Means Committee of the Legislative Assem
bly, or the Emergency Board if the legislature is 
not in session, establish a schedule of fees for 
certification under paragraph (c) of this subsec· 
tion. The fees established under the schedule 
shall be sufficient to pay the costs incurred by the 
department in carrying out the provisions of 0 RS 
448.410 to 448.430 and 448.992. 

(2) The commission may grant a variance 
from the requirements of ORS 448.415, according 
to criteria established by rule by the commission. 

(3) In adopting rules under this section, the 
commission shall consult with the Health Divi· 
sion in order to coordinate rules adopted under 
this section with rules adopted by the Health 
Division under ORS 448.450. (1987 c.635 §2] 

Note: See note under 448.405. 

448.415 Certification required for 
operators. (1) Except as provided in ORS 
448.430, any sewage treatment works, whether 
publicly or privately owned, used or intended for 
use by the public or private persons must be 
supervised by an operator certified pursuant to 
ORS 448.410. The operator's certification must 
correspond to the classification of the sewage 
treatment works supervised by the operator. 

(2) Except as provided in ORS 448.430, a 
person may not: 

(a) Allow any sewage treatment works to be 
operated unless the operator is certified or the 
sewage treatment works is supervised by an oper
ator certified under the provisions of ORS 
448.410 to 448.430 and 448.992. 

(b) Perform the duties of an operator unless 
the person is certified under the provisions of 
ORS 448.410 to 448.430 and 448.992. [1987 c.63o 
§§3. 4] 

Note: See note under -t48.405. 

Note: Section 20, chapter 6:35. Oregon Laws 1987, pro~ 
vides: 

Seo. 20. Sections 3. 4, 8, ·10. 11 and 15 of this Act 
[448.415. 448.455. 448.992, 448.9941 first became operative 
one year .after {September 2i. 1987.f the effective date of this 
Act. [1987 c.635 §20] 

448.420 Special certification provi· 
sions. On and after September 27, 1987, an 
operator holding a current Oregon sewage treat
ment certification issued under a voluntary cer
tification program shall be considered certified 
under the program established under ORS 
448.410 at the same classification and grade. 
Certification of operators by any state that, as 
determined by the director, accepts certifications 
made under ORS 448.410 to 408.430 and 448.992, 
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shall be accorded reciprocal treatment and shall 
be recognized as valid and sufficient within the 
purview of 0 RS 448.410 to 448.430 and 448.992, 
if in the judgment of the director, the certifica
tion requirements of such state are substantially 
equivalent to the requirements of ORS 448.410 to 
448.430 and 448.992 or any rule adopted under 
ORS 448.410 to 448.430 and 448.992. [1987 c.635 §5] 

Note: See note under 448.405. 

448.425 Deposit and use of fees. Any 
fees collected pursuant to the schedule adopted 
under ORS 448.410 shall be deposited in the 
General Fund of the State Treasury to the credit 
of the Department of Environmental Quality. 
Such fees are continuously appropriated to the 
department to pay the cost of administering the 
provisions of ORS 448.410 to 448.430 and 
448.992. [ 1987 c.63,; §6] 

~ote: See note under 448.405. 

448.430 Certification exception. The 
requirements of ORS 448.415 shall not apply to: 

· (1) Any sewage treatment works with an 
approved design flow of less than 75,000 gallons a 
day, if the owner has contracted with a certified 
operator to provide part-time supervision as the 
commission by rule determines necessary; or 

(2) A subsurface sewage disposal system as 
defined in ORS 454.605. [1987 c.635 §7] 

Note: See riote under 448.405. 

(Potable Water Treatment Plants) 
448.450 Authority and duties of Health 

Division. ( 1) The Health Divi&ion shall: 
(ai Adopt rules necessary to carry out the 

provisions of ORS 448.450 to 448.470, 448.992 
and 448.994. 

( b) Classify all potable water treatment 
plants and water distribution systems actually 
used or intended for use by the public. In classify
ing the potable water treatment plants and water 
distribution systems, the division shall take into 
consideration size and type, character of water to 
be treated and other physical conditions affecting 
the treatment plants and distribution systems 
and the skill, knowledge and experience required 
of an operator. 

(c) Certify persons qualified to supervise the 
operation of a potable water or a water distribu
tion system. 

(d) Subject to the· approval of the .Joint Ways 
and Means Committee of the Legislative Assem
bly. or the Emergency Board if the legislature is 
not in session, establish a schedule of fees for 
certification under paragraph (c) of this subsec-

tion. The fees established under the schedule 
shall be sufficient to pay the cost of the division 
in carrying out the provisions of ORS 448.450 to 
448.4 70, 448.992 and 448.994. 

(2) The division may grant a variance from 
the requirements of ORS 448.455 according to 
criteria established by rule by the division. 

(3) In adopting rules under this section, the 
division shall consult with the Department of 
Environmental Quality in order to coordinate 
rules adopted under this section with rules 
adopted by the Environmental Quality Com!lJ.iS
sion under ORS 448.410. [1987 c.635 j9J 

Note: See note under 448.405. 

448.455 Certification required for 
operators. Except as provided in ORS 448.470, 
any potable water treatment plant or water dis
tribution system whether publicly or privately 
owned, used or intended for use by the public or 
private persons must be supervised by an oper
ator certified pursuant to 0 RS 448.450. The 
operator's certification must correspond to the 
classification of the water treatment plant or 
distribution system supervised by the operator. 

(2) Except as provided in ORS 448.470, a 
person may not: 

(a) Allow any potable water treatment plant 
or water distribution system to be operated unless 
the operator is certified or the potable water 
treatment plant or water distribution system is 
supervised by an operator certified under the 
provisions of ORS 448.450 to 448.470, 448.992 
and 448.994. 

(b) Perform the duties of an operator unless 
the person is certified under the provisions of 
ORS 448.450 to 448.470, 448.992 and 448.994. 
[1987 c.635 §§10.11) 

Note: See notes under 448.405 and 448.415. 

448.460 Special certification provi
sions. On and after September 27, 1987, an 
operator holding a current Oregon water treat
ment certification issued under a voluntary cer
tification program shall be considered certified 
under the program established under ORS 
448.450 at the same classification and grade. 
Certification of operators by any state that. as 
determined by the division, accepts certifications 
made under ORS 448.450 to 448.470, 448.992 and 
448.994, shall be accorded reciprocal treatment 
and shall be recognized as valid and sufficient 
within the purview of ORS 448.450 to 448.470, 
448.992 and 448.994, if in the judgment of the 
Assistant· Director for Health, the certification 
requirements of such state are substantially 
equivalent to the requirements of ORS 448.450 to 
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SWIMMING FACILITIES; WATER & SEWAGE SYSTEMS 448.994 

448.470, 448.992 and 448.994 or any rule adopted 
under ORS 448.450 to 448.470, 448.992 and 
448.9~4. ( 1987c.1;:;.;~121 • 

~ote: See noH• under 448.-105. 

448.465 Deposit of fees. Any fees col
lected pursuant to the schedule adopted under 
ORS 448.450 shall be deposited in the General 
Fund of .the State Treasury to the credit of the 
Health Division. Such fees are continuously 
appropriated to the department to pay the cost of 
administering the provisions of ORS 448.450 to 
448.470, 448.992 ·and 448.994. ( 1987 c.635 §131 · 

Note: See note under 448.40.5. 

448.470 Certification exception. The 
requirements of ORS 448.455 shall not apply to a 
water system that has less than 300 service con
nections if the owner contracts with a certified 
operator to provide part-time supervision as the 
division by rule determines necessary. (1987 c.635 
§NJ . 

N'ote: See note under 448.405. 

PENALTIES 
448.990 Penalties for violation of 

swimming facility or water system 
requirements. (1) Violation of ORS 448.005 to 
448.090 by any person, firm or corporation, 
whether acting as principal or agent, employer or 
erilploye, is punishable, upon conviction, by a fine 
of not less than $25 nor more than $500 ·or by 
imprisonment in the county jail not exceeding six 

. months. or by both. Each day that the violation 
continues is a separate offense. 

(2) Violation of any of the following is 
punishable as a Class A misdemeanor: 

(a) Any rule of the Health Division adopted 
pursuant to ORS 448.115 to 448.330. 

(b) Any order issued by the Health Division 
pursuant to ORS 448.175. 
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(c) ORS 448.265 or 448.315 (2)(a). (Amended by 
1967 c.344 §6; subsections (2) to (F)) enacted as 1973 c.835 
§177; 1975 c.254 §18: part renumbered subsection (5) of 
468.990: 1983 c.271 §41 

448.992 Sewage treatment works vio
lation penalties. (1) Except as provided in 
subsection (2) of this section, any person who 
knowingly and wilfully violates ORS 448.415 (2) 
shall upon conviction be punished by a fine of not 
more than $500 per day of violation or imprison· 
ment for not more than six months, or l:Joth. 

(2) Any person who knowingly makes ·any 
false statement, representation, or certification 
in any application, record, report, plan or other 
document filed or required to be maintained 
under ORS 448.410 to 448.430, or by any rule 
adopted under ORS 448.410 to 448.430, shall 
upon conviction, be punished by a fine of not 
more than $500 or by imprisonment for not more 
than six months, or both. [1987 c.635 §81 

Note: See notes under 448.405 atld 448.415. 

448.994 Potable water treatment plant 
violation penalty. (1) Except as provided in 
subsection (2) of this section, any person who 
knowingly and wilfully violates ORS 448.455 (2) 
shall upon conviction be punished by a fine of not 
more than $500 per day of violation or imprison· 
ment for not more than six months, or both. · 

(2) Any person who knowingly makes· any 
false statement, representation, or certification 
in any application, record, report, plan or other 
document filed or required to be maintained 
under ORS 448.450 to 448.470 and 448.992, or bv . 
any rule adopted under ORS 448.450 to 448.470 
and 448.992, shall upon conviction, be punished , 
by a fine of not more than $500 or by imprison- • 
ment for not more than six months, or both. [1987 · 
c.635 §15J 

Note: See notes under 448.405 and 448.415. 
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Pref ace 

340-49-005 (1) The purpose of these rules is to help protect public health 
and the water resources of Oregon through proper operation and 
maintenance of sewage treatment works systems by establishing 
requirements regarding certification of sewage treatment works 
personnel. The principal objectives of the rules are to: 

(a) Establish criteria for classifying sewage treatment works 
systems; 

(b) Define the requirements of sewage treatment works system owners 
whose systems must be supervised by an operator who holds a valid 
certificate at a grade level equal to or greater than sewage 
treatment works classification. 

(c) Define the minimum qualifications for certifying personnel who 
supervise the operation of sewage treatment works systems in 
accordance with sewage treatment works classifications; 

(d) Define the requirements and fees for persons who apply for 
certification, and obtain certificates, including examination 
requirements, renewal certificates and certification through 
reciprocity. 

(e) Establish criteria for variances from the rule requirements; 

(f) Establish penalties for violations of these rules; and 

(g) Assure a reservoir of qualified sewage treatment works operators 
that are certified to operate and maintain sewage treatment works 
systems in Oregon. 

(2) Certification, under these regulations, is available to all operators 
who meet the minimum qualifications in a given classification and 
grade. All operators are encouraged to apply for certification in the 
highest classification and grade consistent with their qualifications. 

Definitions 

340-49-010 As used in these regulations unless otherwise required by 
context: 

(1) "Approved Dry Weather Flow" means the average dry weather design 
capacity of the sewage treatment system as approved by the Department, 
or the population equivalent design of the system. 

(2) "Commission" means the Environmental Quality Commission. 

(3) 11 Continuing Education Unit (CEU)" means a nationally recognized unit of 
measurement for assigning credits for education or training that 
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provides the participant with advanced or post high school learning. 
One CEU is equivalent to 10 contact hours of lecture and training in an 
organized continuing education experience that is conducted, under 
responsible sponsorship, capable direction and qualified instruction. 
Forty-five CEU are equal to 1 year of post high school education (30 
semester hours or 45 college quarter hours). 

(4) 11 Contract Operations" means the sewage works system owner has a 
written contract with a sewage treatment systems operations company or 
individual for supervising the operation of the sewage works system in 
accordance with these rules. 

(5) "Department means the Department of Environmental Quality. 

(6) 11 Director 11 means the Director of the Department of Environmental 
Quality or any official designee of the Director. 

(7) 11 Industrial Waste" means liquid wastes from an industrial or 
commercial process discharged into the sanitary sewer system for 
conveyance and treatment. 

(8) 11 NPDES 11 permit means a waste discharge permit issued in accordance 
with requirements and procedures of the National Pollutant Discharge 
elimination system authorized by the Federal Act and OAR Chapter 340, 
Division 45. 

(9) "Oral Examination 11 means an examination administered by the Department 
where the applicant verbally answers to written examination questions. 

(10) "Population" means the design population of the sewage works system 
represented as the number of people or the population equivalent the 
system is designed to serve. Equivalent population ordinarily is 
determined based on 70 gallons per person per day approved dry weather 
design flow or 0.17 lbs BOD5 per person per day whichever is greater. 

(11) "Provisional Certificate" means a temporary certificate issued by the 
Department to a person meeting the requirements of OAR 340-49-
030(1) (a) (A) and OAR 340-49-030(l)(a)(B). 

(12) "Post High School Education" means education acquired through programs 
such as short schools, bonafide correspondence courses, trade schools, 
community colleges, colleges, formalized workshops, seminars, etc. for 
which continuing education credit or college credit is issued by the 
training sponsor. One year of post high school education is equal to 
30 college semester hours, 45 college quarter hours, or 45 CEUs. 

(13) 11 Sewage 11 means the water-carried human or animal waste, from 
residences, buildings, industrial establishments or other place, 
together with such groundwater infiltration and surface water as may be 
present. The admixture of domestic and industrial waste, or other 
byproducts, such as sludge, shall also be considered sewage. 
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(14) Sewage treatment works, as defined in ORS 454.010, means any 
structure, equipment or process treating and disposing of domestic 
waste and sludge including industrial waste discharged to sewage 
treatment works. Other common terms that means the same are wastewater 
treatment systems 1 sewage works, and sewage works systems. 

(15) 11 Sewage Collection System 11 means the trunks, arterials, pumps, pump 
stations, piping and other appurtenances necessary to collect domestic 
and/or industrial liquid wastes from a community, individual, 
corporation or entity, which produces sewage or other liquid waste 
treatable in a community or private sewage treatment facility. Another 
common term that means the same is wastewater collection system. 

(16) 11 Sewage Treatment System Operator" means any person engaged in the on
site, day-to-day operation of a sewage treatment works system. It is 
not intended that this title shall include city or county managers, 
engineers, directors of public works or equivalent, whose duties do not 
include the actual operation or on-site supervision of facilities 
and/or sewage treatment works operator personnel. Other common terms 
that mean the same are wastewater treatment works operator and 
wastewater collection system operator. 

(17) 11 Supervise 11 means responsible for the technical operation of a sewage 
treatment works system performance which may affect the performance or 
the quality of the effluent produced by such works. 

(18) Supervisor means the person vested with the authority for establishing 
and executing the specific practice and procedures for operating the 
sewage treatment works system in accordance with the policies of the 
owner of the system and the permit requirements. The supervisor may be 
employed part-time when acting as the supervising party in a 
contractual agreement for sewage works systems with an approved dry 
weather design flow of less than 75,000 gallons per day. The 
supervisor is not required to be on site at all times. The supervisor 
or part-time supervisor must be available to the system owner and to 
any other operator. 

(19) "WPCF" permit means a Water Pollution Control Facilities permit to 
construct and operate a disposal system with no discharge to navigable 
waters. A WPCF permit is issued by the Department in accordance with 
the procedures of OAR Chapter 340, Division 14, and Division 45. 

General Requirements 

340-49-015 (1) After July 1, 1989, each owner of a sewage treatment works 
system with an approved dry weather design flow 75,000 gallons per day 
or greater shall have their system supervised by one or more operators 
who hold a valid certificate at a grade level equal to or greater than 
the sewage works system classification. 

(2) After July 1, 1989, each owner of a sewage treatment works system with 
an approved dry weather design flow less than 75,000 gallons per day 
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shall either have their system supervised by one or more operators who 
hold a valid certificate at a grade level equal to or greater than the 
sewage treatment works system classification or contract for part-time 
supervision with an operator who holds a valid certificate at a grade 
level equal to or greater than the sewage treatment works system 
classification. 

(3) After July 1, 1989, any person employed to supervise the operation of a 
sewage treatment works system shall be certified at a grade level equal 
to or greater than the system classification that person supervises. 

(4) Owners of on-site sewage disposal systems permitted in accordance with 
ORS 454.605 are exempt from these requirements. 

(5) By July 1, 1989, and 'in accordance with permit conditions thereafter, 
each owner of a sewage treatment works shall file with the Department 
the name of the operator designated the responsibility of supervising 
the operation of their sewage treatment works system in accordance with 
these rules. The sewage treatment works system owner may redesignate 
or replace the designated operator with another properly certified 
operator at any time and shall notify the Department in writing within 
30 days of replacement or redesignation of the operator certified in 
accordance with these rules. 

Classification of Sewage Treatment Works Systems 

340-49-020 (1) All sewage treatment works shall be classified by the 
Department as a sewage treatment system and sewage collection system, 
as appropriate, in accordance with the following classification system: 

(a) 

(b) 

SEWAGE TREATMENT 

Class I 
Class II 
Class III 
Class IV 

SEWAGE COLLECTION 

Class I 
Class II 
Class III 
Class IV 

SYSTEMS 

1-30 total points. 
31-55 total points. 
56-75 · total points. 
76 or more points. 

SYSTEMS 

1,500 or less design population 
1,501 to 15,000 design population 
15,001 to 50,000 design population 
50,001 or more design population 

(2) Sewage treatment system classifications shall be derived by the total 
points assigned based on criteria shown in Table 1, OAR 340-49-025. 

(3) If the complexity of a sewage treatment system is not reflected in 
Table 1--Criteria for Classifying Sewage Treatment Systems (OAR 340-
49-025), the Director may establish a classification consistent with 
the intent of the classification system, upon written notice to the 
sewage treatment system owner. 
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(4) If deemed appropriate by the Director, sewage collection systems may 
be classified at a higher level based on the complexity of the system 
and/or the number of pump stations. 

(5) The Director will advise sewage treatment works system owners covered 
by a WPCF or NPDES permit of the classification of their system(s). 

(6) The Director may change the classification of a sewage treatment works 
system upon written notice to the system owner and shall give the owner 
a reasonable time to comply with the requirements of the new 
classification. 

(7) The sewage system owner may submit a written request to appeal the 
classification of their system in accordance with OAR 340-49-075, 
variances. 

Minimlllll Qualifications for Sewage Treatment Works Operator Certification, 
New Certificates and Certificate Upgrades. 

340-49-030 (1) Four classifications are established as follows: Sewage 
Treatment System Operator, Grade Levels 1-4; and Provisional Sewage 
Treatment System Operator; Sewage Collection System Operator, Grade 
Levels 1-4, and Provisional Sewage Collection System Operator; 
Combination Sewage Treatment and Collection Systems Operator, Grade 
Level 1 and Sewage Treatment and Water Treatment Systems Operator Grade 
Level 1. 

(a) Sewage Treatment System Operator Levels. 

(A) Provisional Sewage Treatment System Operator. Persons may 
qualify for a Provisional Certificate to provide on-the-job 
training and experience to meet the Sewage Treatment System 
Operator Grade Level 1 qualifications if they have completed 
high school or equivalency, are participating in or have 
completed a Department approved training program and are 
supervised by a certified sewage treatment system operator. 
To retain the provisional certificate the person must 
satisfactorily pass a Sewage Treatment System Operator Grade 
Level 1 exam within 12 months. 

(B) Grade Level 1 Sewage Treatment System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level if they meet the following qualifications: 

Education: 

Experience: 

Exam: 

Completion of high school or equivalency, and 

Twelve (12) months experience at a Class I or 
higher Sewage Treatment Plant, and 

Satisfactorily pass Sewage Treatment Plant 
Operator Grade Level 1 exam. 
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(C) Grade Level 2 Sewage Treatment System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level if they meet the following qualifications: 

Education: 

Experience: 

Exam: 

Completion of high school or equivalency, and 

Three (3) years at a Class I or higher Sewage 
Treatment System, or 

Two (2) years at a Class I or higher Sewage 
Treatment System and one (1) year of post high 
school education, and 

Satisfactorily pass Sewage Treatment Operator 
Grade Level 2 examination. 

(D) Grade Level 3 Sewage Treatment System Operator Certification 
Qualifications. Persons may qualify for Operator Grade Level 
3 Certification if they meet the following qualifications: 

Education: 

Experience: 

Exam: 

Completion of high school or equivalency, and 

Eight (8) years experience, of which half must 
have been at a Class II or higher Sewage 
Treatment System, or 

Five (5) years experience, of which half must 
have been at a Class II or higher Sewage 
Treatment System, and one year of post high 
school education, or 

Four (4) years experience, of which half must 
have been at a Class II or higher Sewage 
Treatment System, and two years post high 
school education, or 

Three (3) years experience, of which half must 
have been at a Class II or higher Sewage 
Treatment System, and three years of post high 
school education, and 

Satisfactorily pass a Sewage Treatment 
Operator Grade Level 3 examination. 

(E) Grade Level 4 Sewage Treatment System Operator Certification 
Qualifications. Persons may qualify for Operator Grade Level 
4 Certification if they meet the following qualifications: 

Education: Completion of high school or equivalency, and 
a minimum of one year post high school 
education and 
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Experience: 

Exam: 

Ten (10) years experience, of which half must 
have been at a Class III or higher Sewage 
Treatment System 1 or 

Six (6) years experience, of which half must 
have been at a Class III or higher Sewage 
Treatment System, and two years of post high 
school education, or 

Five (5) years experience, of which half must 
have been at a Class III or higher Sewage 
Treatment System, and three years of post high 
school education, or 

Four (4) years experience, of which half must 
have been at a Class III or higher Sewage 
Treatment System, and four years post high 
school education, and 

Satisfactorily pass a Sewage Treatment 
Operator Grade Level 4 examination. 

(b) Sewage Collection System Operator 

(A) Provisional Sewage Collection System Operator. Persons may 
qualify for a Provisional Certificate to obtain on-the-job 
training and experience to meet the Sewage Collection System 
Grade Level 1 qualifications, if they have completed high 
school or equivalency, are participating in or have completed 
a Department approved training program and, are supervised by 
a certified operator. To retain the provisional certificate 
the person must satisfactorily pass a Sewage Collection 
System Operator Grade Level 1 exam within 12 months. 

(B) Grade Level 1 Sewage Collection System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level if they meet the following qualifications: 

Education: 

Experience: 

Exam: 

Completion of high school or equivalency, and 

Twelve (12) months at a Class I or higher 
Sewage Collection System, and 

Satisfactorily pass a Sewage Collection System 
Operator Grade Level 1 examination. 

(C) Grade Level 2 Sewage Collection System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level if they meet the following qualifications: 
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Education: 

Experience: 

Exam: 

Completion of high school education or 
equivalency, and 

Three (3) years at a Class I or higher Sewage 
Collection System, or 

Two (2) years at a Class I or higher Sewage 
Collection System, and one year of post high 
school education, and 

Satisfactorily pass a Sewage Collection 
System Operator Grade Level 2 exam. 

(D) Grade Level 3 Sewage Collection System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level if they meet the following qualifications: 

Education: 

Experience: 

Exam: 

Completion of high school education or 
equivalency, and 

Eight years experience, of which half must 
have been, at a Class II or higher Sewage 
Collection System, or 

Five (5) years experience, of which half must 
have been at a Class II or higher Sewage 
Collection System, and one year of post high 
school education, or 

Four (4) years experience, of which half must 
have been at a Class II or higher Sewage 
Collection System, and two years post high 
school education, or 

Three (3) years experience, of which half must 
have been at a Class II or higher Sewage 
Collection System, and three years of post 
high school education, and 

Satisfactorily pass a Sewage Collection System 
Grade Operator Level 3 examination. 

(E) Grade Level 4 Sewage Collection System Operator Certification 
Qualifications. Persons may qualify for this classification 
and grade level, if they meet the following qualifications: 

Education: 

Experience: 

Completion of high school or equivalency, and 

Ten (10) years experience, of which half must 
have been at a Class III or higher Sewage 
Collection System, or 
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Exam: 

Eight (8) years experience, of which half must 
have been at a Class III or higher Sewage 
Collection System, and one year of post high 
school education, or 

Six (6) years experience, of which half must 
have been at a Class III or higher Sewage 
Collection System, and two years of post high 
school education, or 

Five (5) years experience, of which half must 
have been at a Class III or higher Sewage 
Collection System, and three years of post 
high school education, or 

Four (4) years experience, of which half must 
have been at a Class III or higher Sewage 
Collection System, and four years post high 
school education, and 

Satisfactorily pass a Sewage Collection System 
Operator Grade Level 4 examination. 

(c) Sewage Treatment System and Water System Grade Level 1 Combination 
Certificate. Persons may qualify at renewal for this 
certification classification provided they meet the minimum 
qualifications set forth in OAR 340-49-030(l)(a)(A) and OAR 333-
61-260 for Sewage Treatment System and Water Treatment System 
Operator Grade Level 1. 

(d) Sewage Treatment System and Sewage Collection System Grade Level 1 
Combination Certificate. Persons may qualify at renewal for this 
certification classification provided they meet the minimum 
qualifications set forth in OAR 340-49-030(l)(a)(B) and 
030(l)(b)(B) for Sewage Treatment System and Sewage Collection 
System Operator Grade Level 1. 

(2) The Department shall give credit to meet experience qualifications set 
forth in OAR 340-49-030(l)(a) through 030(2l)(c) for related 
experience up to 50 percent, but not to exceed 6 months of experience 
in the following areas: 

Sewage treatment systems operations 
Sewage collection systems operations and maintenance 
Water treatment system operations 
Water distribution system operations 
Water treatment laboratory 
Sewage treatment laboratory 
Sewage treatment systems maintenance 
Industrial waste treatment operations and maintenance. 
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(3) Education credit can be gained in programs such as short schools, 
bonafide correspondence courses, trades schools, corrununity colleges, 
formalized workshops, seminars, and other training for which CEU is 
given by the training sponsor. 

(4) The Department shall consider the relevance of the subject matter 
covered at seminars, workshops, conferences, and other training 
sessions when evaluating the education qualifications of an applicant 
for certification. 

(5) The applicant for certification has the responsibility for providing 
experience and education records to the Department for screening and 
evaluating the applicant's qualifications. 

Certification of Sewage Treatment Works Operators 

340-49-035 (1) The Director shall issue certificates to persons holding a 
current voluntary Oregon sewage treatment operator or collection system 
certificate provided the certificate was issued or renewed before May 
1, 1989. These certificates shall be issued for the same 
classification and grade as the certificate issued under the voluntary 
program and shall be valid until June 30, 1989. 

(2) The Director shall issue certificates to persons meeting the education 
and experience qualifications set forth in OAR 340-49-030, and who 
satisfactorily pass the exam for the classification and grade level 
sought. Upon filing of these rules and until May 1, 1989 certificates 
issued shall be valid until June 30, 1989. Thereafter, issued 
certificates shall be valid for the term of the certificate. 

(3) Each certificate issued shall designate the classification and grade. 

Certificate and Renewal 

340-49-040 (1) Upon filing of these rules, and until May 1, 1989, renewal 
certificates shall be valid until June 30, 1989. 

(2) Beginning July l, 1989 and thereafter, a certificate may be renewed for 
a two year term to those who submit a complete renewal application and 
payment of the fee required by OAR 340-49-065. 

(3) The Department will send each certificate holder a renewal notice at 
least 60 days before the certificate lapses. Notice will be mailed to 
the last address of record. Failure to receive notice does not relieve 
the holder of responsibility to renew the certificate. 

(4) For a certificate or renewal issued after May 1, 1989, the next and 
subsequent renewal of a certificate shall be based on demonstration of 
continued professional growth in the field. An operator shall submit 
satisfactory evidence of completion of approved training of a minimum 
of two (2) CEUs as a condition for renewal of the certificate. An 
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operator holding more than one certificate issued under these rules, 
need only complete the training required to satisfy renewal 
requirements for one of these certificates. 

Reinstatement of Lapsed Certificates 

340-49-045 (1) An operator who seeks renewal of a lapsed certificate may 
submit an application for renewal within 180 days after the certificate 
lapses. Upon receipt of application, including proof of compliance 
with OAR 340-49-040(4), and payment of the fee required by OAR 340-49-
065, the Director will renew the certificate. 

(2) The Department, at its discretion, may require re-examination of an 
operator whose renewal application is received more than 180 days after 
the certificate lapses. 

Certificate and Reciprocity 

OAR 340-49-050 (1) The Director may accord a person with a valid 
certificate in another state or province reciprocal treatment and issue 
a certificate without examination when, in the judgement of the 
Director, the certification requirements in the other state or province 
are substantially equivalent to the requirements set forth in these 
rules. 

(2) When such reciprocity is granted, the person shall be subject to the 
same requirements of renewal as any other person initially certified by 
these rules. 

Examinations 

340-49-055 (1) Persons applying for a new certification or to be certified 
at a higher grade level must be examined, file a completed application 
and payment of the fee required by OAR 340-49-065 at least 30 days 
before the date set for an examination, and meet the education and 
experience qualifications for the classification and grade level 
sought. 

(2) The Department will notify the applicant of eligibility for an 
examination. 

(3) Persons accepted for examination shall be examined at the next 
scheduled examination date, unless the Department at its discretion, 
chooses to administer an exam at times in addition to the scheduled 
exams. 

(4) A minimum score of 70 percent correct answers is required to 
satisfactorily pass an examination. 

(5) Any person who fails an examination may repeat such examination at a 
later date upon submittal of a complete application and fee. 
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(6) Examination shall consist of material in content and level appropriate 
to each classification and grade level. 

(7) Examinations shall be administered by the Department or its designee, 
at places and times scheduled by the Department, with 60 days public 
notice of the schedule. A minimum of two examinations shall be 
scheduled per calendar year. 

(8) The Department, at its discretion, may administer written or oral 
examinations at times other than those scheduled. 

(9) All examinations will be graded by the Department, or its designee, and 
the applicant shall be notified of grade attained and pass or fail. 
Examinations will not be returned to the applicant. 

Certification Fees 

340-49-060 (1) All persons applying for certification shall be subject to 
the fee schedule contained in OAR 340-49-065 (Table 2). 

(2) Upon the Department receipt of an application and fee, the fee shall be 
non-refundable, unless no action has been taken on the application, the 
Department determines that no fee is required, or that the Department 
determines the wrong application has been filed. 

(3) All fees shall be made payable to the Department of Environmental 
Quality. 

Contracts for Part-Time Supervision 

340-49-070 (1) When an owner enters into a contract for part-time 
supervision with a certified operator to comply with OAR 340-49-015 
(2), the contract shall include the following: 

(a) The parties involved, including names, addresses and phone number 
of each, and certification class and grade of the operator(s). 

(b) The specific starting date and expiration date of the contract. 

(c) The minimum number of visits to be made to the sewage treatment 
works system(s) by the contract supervisor. 

(d) The duties and responsibilities of each party involved. 

(2) The contract for supervision shall be sufficient such that the 
contracted certified operator shall be available on 24-hour call and 
able to respond on-site upon request. 

(3) The Director may require changes to the contract if the sewage 
treatment system is in violation with the limitations of the permit. 
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(4) The owner of the sewage treatment works systems shall maintain the 
contract on file for Department review. 

Variances 

340-49-075 The Director may grant variances from these rules when it is 
demonstrated to the satisfaction of the Department that strict 
compliance with the rule would be highly burdensome or impractical due 
to special conditions or causes; and when the public or private 
interest in the granting of the variance is found by the Department to 
clearly outweigh the interest of the application of uniform rules. 

Refusal and Revocation of Certificate and Appeal Process. 

340-49-080 (1) The Director may refuse to issue or revoke the certificate of 
any person in accordance with the procedures set forth in OAR 340-11-
097 et seq. Grounds for revocation of a certificate shall be: 

(a) Obtaining a certificate by fraud 1 deceit, or misrepresentation, 
or 

(b) Proven gross negligence, incompetence or misconduct in 
performance of duties as an operator, or 

(c) Failure of the operator to comply with the lawful orders, rules 
or regulations of the Department, or 

(d) False or fraudulent report or record by the operator regarding the 
operation or supervision of the treatment system. 

(2) If the Director believes that good cause exists to suspend or revoke a 
person's certificate, the Director shall give notice to the person of 
opportunity for hearing in accordance with 340-11-100. 

(3) The Director, after a period of twenty-four (24) months, may reinstate 
any person whose certificate has been revoked upon presentation of 
evidence satisfactory to the Director, which warrants such 
reinstatement. The Director may require re-examination as a condition 
of the certificate reinstatement. 

Advisory Committee 

340-49-085 (1) By October 31, 1988, the Department shall establish an 
Advisory Committee to: 

(a) Assist in developing examinations. 

(b) Evaluate the effectiveness of the program. 

(c) Recommend needs of the program. 
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(2) Advisory Committee meetings shall be scheduled at least twice a year. 

(3) The composition of the Committee shall include, at a minimum, 
representatives of operators, system owners, and the educational 
community. 
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TABLE 1 

OAR 340-49-025 

Criteria for Classifying Sewage Treatment Systems 

(1) Design Population or 
Population Equivalent 

Less than 750 
751 to 2000 
2001 to 5000 
5001 to 10,000 
Greater than 10,000 

(2) Approved Dry Weather Design Flow (MGD) 

Less than 0.075 
Greater than 0.075 to 0.1 MGD 
Greater than 0.1 to 0.5 MGD 
Greater than 0.5 to 1.0 MGD 
Greater than 1.0 MGD 

(3) Unit Processes 

Pre-Treatment 

Cornminution 
Grit Removal, Gravity 
Grit Removal, Mechanical 
Screen(s), Mechanical 
Influent Pump Station 
Flow Equalization Unit 

Primary Treatment 

Community Septic Tank(s) 
Clarifier(s) 
Flotation Clarifier(s) 
Chemical Addition System 
Imhoff Tank 

Secondary Treatment 

Low Rate Trickling Filter(s) 
High Rate Trickling Filter(s) 

Trickling Filter - Solids Contact System 
Single mode activated sludge less 
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Points 

0.5 point 
1 point 
1. 5 points 
2 poipts 
3 points plus 1 point 

per 10,000 

0.5 point 
1 point 
1. 5 points 
2 points 
3 points plus, 1 point 

per 1 MGD 

1 point 
1 point 
2 points 
1 point 
2 points 
1 point 

2 points 
5 points 
7 points 
2 points 
3 points 

7 points 
10 points 

12 points 
6 points 



than 0.1 MGD 
Two or more modes activated sludge 
less than 0.1 MGD 

Single mode activated sludge greater 
than 0.1 MGD 

Two or more modes activated sludge 
greater than 0.1 MGD 

Pure oxygen activated sludge 
Activated Bio Filter Tower less than 

0.1 MGD 
Activated Bio Filter Tower greater 

than 0.1 MGD 
Rotating Biological Contact 

1 to 4 shafts 
Rotating Biological Contact, 

5 or more shafts 

Stabilization Lagoons, 
1 to 3 cells without aeration 

Stabilization Lagoons, 
2 or more cells with primary aeration 

Stabilization Lagoons, 
2 or more with full aeration 

Recirculating gravel filter 
Chemical Precipitation unit(s) 
Gravity Filtration Unit(s) 
Pressure Filtration Unit(s) 

Nitrogen Removal, 
Mechanical or chemical system 

Nitrogen Removal, 
Biological/anoxic system 

Phosphorus Removal units 
Effluent Microscreen(s) 
Chemical Flocculation units 

Anaerobic Primary Sludge Digester(s) 
without Mixing and Heating 

Anaerobic Primary Sludge Digester(s) 
with Mixing and Heating 

Anaerobic Primary and Secondary 
Sludge Digesters 

Sludge Digester Gas reuse 
Anaerobic Sludge Digester(s) 
Sludge Storage Lagoon(s) 
Sludge Lagoon(s) with aeration 
Sludge Drying Bed(s) 
Sludge Air or Gravity Thickening 
Sludge Composting, in Vessel 
Sludge Belt(s) or Vacuum Press(es) 
Sludge Centrifuge(s) 
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8 points 

15 points 

10 points 

20 points 
6 points 

12 points 

7 points 

12 points 

5 points 

7 points 

9 points 

7 points 
3 points 
2 points 
4 points 

4 points 

2 points 

4 points 
2 points 
3 points 

5 points 

7 points 

10 points 

3 points 
8 points 
2 points 
3 points 
1 point 
3 points 
12 points 
5 points 
5 points 



Sludge Incineration 
Sludge Chemical Addition Unit(s) 
Non-Beneficial Sludge Disposal 
Beneficial Sludge Utilization 

Liquid chlorine disinfection 
Gas chlorine disinfection 
Dechlorination system 
Other disinfection systems 

including ultraviolet and ozonation 

(4) Effluent Permit Requirements 

Minimum of secondary effluent 
limitations for BOD and Total 
Suspended solids 

Minimum of 20 mg/l BOD and Total 
Suspended Solids 

Minimum of 10 rng/l BOD and Total 
Suspended Solids 

Minimum of 5 mg/l BOD and Total 
Suspended Solids 

12 
2 
1 
3 

2 
5 
4 
5 

2 

3 

4 

5 

Effluent limitations for effluent oxygen 1 

points 
points 
point 
points 

points 
points 
points 
points 

points 

points 

points 

points 

point 

(5) Raw Waste Variation. Points in this category will be awarded only when 
conditions are extreme, to the extent that operation and handling 
procedure changes are needed to adequately treat the waste due to 
variation of raw waste. 

Conveyance and Treatment of Industrial 
wastes covered by the national 
pretreatment program 

(6) Sampling and Laboratory Testing 

Samples for BOD, Total Suspended Solids 
performed by outside laboratory. 

BOD, Total Suspended Solids performed 
at treatment plant. 

Fecal Coliform analysis performed by 
outside laboratory. 

Fecal Coliform analysis performed at 
treatment plant. 

Nutrient, Heavy Metals, or Organics by 
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4 points 

2 points 

4 points 

1 points 

2 points 

3 points 



outside laboratory. 

Nutrients, Heavy Metals and/or Organics 
performed at treatment plants. 
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TABLE 2 

OAR 340-49-065 

Fee Schedule for Sewage Treatment Works Systems Operator Certification. 

Application Type 

New Certification 
Includes examination 

Renewal Certification 

Certification to a higher grade 
Includes examination 

Certification through Reciprocity 

Reinstatement of Lapsed Certificate 

Proposed Fee 

$ 50.00 

$ 40.00 

$ 35.00 

$ 55.00 

$ 50.00 

Persons applying for a Sewage Treatment and Water System Operator Grade 
Level 1 Combination Renewal Certificate (OAR 340-49-030(l)(c)) must only 
submit a single renewal fee. 

Persons applying for a Sewage Treatment and Collection System Operator Grade 
Level 1 Combination Renewal Certificate (OAR 340-49-030(l)(d)) must only 
submit a single renewal fee. 

Fees are non-refundable upon making application, except as provided in OAR 
340-49-060(2). 
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ATTACHMENT C 

SEWAGE TREATMENT WORKS OPERATOR CERTIFICATION ADVISORY COMMITTEE 
RECOMMENDATIONS FOR PROPOSED DRAFT RULES. 

An Advisory Committee for water and sewage treatment works systems operator 
certification was formed by the Department of Environmental Quality Director 
and the Health Division Administrator to assist the agencies in developing 
rules for a program to certify water distribution and treatment operators 
and sewage treatment works systems operators. The Joint Committee first met 
on November 24, 1987 and formed two subcommittees to address the development 
of rules. 

The Sewage Works Operator Certification Advisory Subcommittee members are: 

1. Ms. Chris Mack, Chairperson, representing sewage works personnel nd 
systems in Northwest Oregon. 

2. Wayne McGehee, representing sewage treatment works personnel and 
systems in Mid and North Coast Oregon. 

3. Bob Clausen, Oregon Community Colleges, representing the educational 
community. 

4. Jean Chamberlain, Oregon Nurses Association, private citizen. 

5. Don Caldwell, representing sewage treatment works operators and systems 
in Eastern Oregon. 

6. Woodie Muirhead, representing sewage treatment works personnel and 
systems in Central and Southern Oregon. 

7. Thom Day, representing Contract Operations. 

8. Phil Fell, League of Oregon Cities, representing small communities 
statewide. 

9. Mike Wolski, representing sewage collection system operators. 

The Committee has met eight times since November 24, 1987. They solicited 
and received written and oral comments on issues and concerns of operators 
and small communities, invited and scheduled representatives of the PNPCA 
Oregon Region Sewage Works Operator Sections to submit comments from the 
areas in the state they represent, and reviewed rules from various 
certification programs of other states. 

Page C-1 WJ390 



The agendas for the Advisory Committee meetings covered the issues of 
concerned individuals 1 the statutory requirements for rules to establish 
sewage works treatment system classification criteria, qualifications for 
certifying operators, and requirements of system owners. They were asked by 
the DEQ Director, Fred Hansen, to make suggestions on DEQ program 
requirements that are workable 1 equitable, address the requirements of the 
statute and are not burdensome to implement or costly to individuals and 
communities recommendations to the Department for rule development. 

RECOMMENDATIONS FOR DRAFT RULES 

The following summarizes the recommendations of the Advisory Committee for 
draft rules for public hearing and further comment: 

Classification of Sewage Treatment Works 

1. Use the four classifications of sewage treatment and sewage collection 
systems of the present voluntary operators certification program 
modified to reflect the following: 

a. Create seven criteria for classifying sewage treatment systems as 
follows: population or population equivalent, raw waste variation 
and unit processes, design flow, permit effluent limitations and 
sampling and laboratory testing. 

b. Modify the points for elements within each of these criteria to 
eliminate duplication. 

c. Establish four classes of sewage collection systems based on 
approved dry weather design flow and complexity such as the number 
and type of pump stations. 

d. Add language to enable the Director to change the classification 
of a system with proper notice to the sewage treatment works 
system owner. 

Qualifications for Personnel to be Certified 

1. Use the education and experience criteria of the present voluntary 
operators certification program, but change the requirements for 
education and experience in each grade level to reflect the 
qualifications they recommended area appropriate to supervise the four 
levels of systems. Have the certification grade level correspond to 
the classification level of the sewage treatment system. 

2. Eliminate the 11 Direct Responsible Charge 11 requirements as an element of 
the experience requirements for Grade Levels 3 and 4. 

3. Delete the condition of sequential certification to upgrade 
certification. 
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4. Add a provisional certification enabling entry level personnel to be 
certified without the required 12 months experience required of Grade 
Level 1. Add a combination water/sewage and a combination 
sewage/collection certification for Grade Level 1 to enable payment of 
a single fee upon renewal. 

Who must be Certified? 

This topic generated a lot of discussion. Some of the Committee members 
recommended that rules: 

1. Require all operators be certified, or alternatively, 

Require supervisors, shift supervisors and lead workers be 
certified so that sewage works systems are always being operated 
under the supervision of a certified operator, or 

Require certified operator or part-time supervisor who is 
certified at the grade level corresponding to the system 
classification. 

2. Allow additional time after September 1988 for sewage system personnel 
and owners to comply with these rules. 

3. Request the Department seek council and review on who must be 
certified in accordance with ORS 448. 

Fee Schedule 

1. Use the fee schedule of the DEQ sewage treatment works temporary rules 
for new certification, renewals, examination, reciprocity and 
reinstatement lapses, but change the term of the certificates and 
renewals to two years. 

2. Coordinate with the Health Division to provide for a combined 
water/sewage certification renewal for Grade Level 1 operators. 

3. Provide for a combined sewage treatment/sewage collection certification 
renewal for Grade Level 1 Operators. 

Renewal Certification Training Requirements 

1. Require two CEUs within the two year renewal period for each level of 
certification. 

2. Recommend the Department establish a list of approved training that 
qualifies for CEU credit and is available around the state. 

Examination 

Provide scheduled examinations at least two times a year around the state. 
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Reciprocity 

Provide rules to allow reciprocity for qualified personnel certified in 
other state programs, voluntary and mandatory, provided these programs' 
requirements meet or exceed the requirements of the Oregon program. 

Contract Operations 

Allow the Department to establish the criteria for contract operations, but 
recommend that the contract operations personnel are responsible to and 
report to the sewage systems owners and not the Department. 

Variances and Penalties 

Provide rules for variances from rules, and penalties, including revocation 
of certificates, for violation of the rules. 

Advisory Committee 

Establish an advisory committee to assist the Department in preparing 
examinations, evaluating the needs of the certification program, and keeping 
the Department informed on any issues concerning the certification program. 
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ATTACHMENT D 

A Fee Comparison of The Pre-January 1988 Oregon Wastewater System 
Operators' Voluntary Certification Program and the Proposed Fee for the 
Sewage Treatment Works Operator Certification Program Administered by 
Department of Environmental Quality. 

Comparison of Total Fees for Certification 
for a Two Year Certification Term 

Application Type 

New Certification 

TOTAL 

Renewal of Certification 

TOTAL 

Examination to upgrade 
Certification 

Reciprocity 
(Certification) 

TOTAL 

Reinstatement of 
Lapsed Certificate 

TOTAL 

Pre-Jan. 22, 1988 
Voluntary 
Program 

$25.00 
$15.00 (Renewal) 
$40.00 

$15.00 
~15.00 (Renewal) 
$30.00 

$25.00 

$35.00 
~15.00 (Renewal) 
$50.00 

$45.00 
$15.00 (Renewal) 
$60.00 

Fees and Certification 
Term Proposed to be 
Effective After 
May 1, 1989 

$50.00 
None (2nd yr of term) 
$50.00 

$40.00 
None (2nd yr of term) 
$40.00 

$35.00 

$55.00 
None (2nd yr of term) 
$55.00 

$50.00 
None (2nd yr of term) 
$50.00 

All certificate and renewals issued between filing of these rules and before 
May 1, 1989 would be subject to the proposed fee and the certificate/renewal 
would be valid until July l, 1989. 

Certificates and renewals issued after May 1, 1989 would remain current for 
a two year term. 
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ATTACHMENT E 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
Proposed Rules for Certifying Sewage Treatment Works Operators 

WHO IS 
AFFECTED; 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

Notice Issued: 
Hearing Dates: May 26 & 31, 1988 

June 1 & 2, 1988 
Comments Due: June 15, 1988 

All Domestic Sewage Treatment and Collection Systems permitted under 
National Pollutant Discharge Elimination System (NPDES) permits and 
Water Pollution Control Facilities (WPCF) permits and the operating 
personnel supervising these facilities. 

Administrative rules for: 1) classifying both sewage treatment and 
sewage collection systems, 2) specifying the qualifications of persons 
to operate and supervise these systems, and 3) dates by which all 
sewage works systems must be supervised by an operator certified at a 
classification and grade appropriate for the size, type and complexity 
of the system. 

ORS 448 requires that sewage treatment works in Oregon be supervised 
by a certified operator. The rules set criteria for classifying 
systems according to the size, difficulty of operations and other 
factors. The operator supervising a system must hold a certificate 
equal to the classification level of the system. The rules set the 
operator qualifications for each level of certification. The 
qualifications are a combination of experience and education and 
passing of a written examination. The rules also enable the Director 
of the Department of Environmental Quality to issue certificates, 
without examination 1 to those who hold a valid certificate issued or 
renewed before May 1, 1989. System owners must have their system 
supervised by a certified operator by July 1, 1989. Owners of systems 
less than 75,000 gallons per day may contract with a properly certified 
operator for part-time supervision. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



WHAT ARE THE 
FISCAL AND 
ECONOMIC 
IMPACTS: 

LAND USE 
CONSISTENCY: 

HOW TO COMMENT: 

The proposed rules are consistent with ORS 448, requiring that the 
Environmental Quality Commission (EQC) adopt rules to certify operators 
of sewage systems. The program is to be fee supported. The fees for 
certification are not required to be paid by sewage system owners 1 

although some communities do pay the fees for certifying operators. To 
minimize costs, the Department is proposing a two year certification 
term beginning July 1, 1989. The fees range from $30 to $55, depending 
upon the type of application needed for certification. A combination 
certificate at renewal for Grade Level 1 Water System and Sewage 
Treatment Operators .and Grade Level 1 Sewage Treatment and Collection 
System Operators would be available to reduce the expenses of renewing 
separate certificates. The program may necessitate some operators 
receive more training depending on what they currently receive. 

Currently training for continuing education unit credit is offered at 
several annual community college and operator sponsored workshops and 
by private contractors at costs ranging from $30 per session to about 
$200 per session. The Department has initiated a statewide evaluation 
to identify those parties who can bring needed training to communities 
to reduce costs of travel involved with most training currently 
available. 

The Department has proposed that facility owners and personnel be 
allowed until July 1, 1989 to comply with the requirements of ORS 448. 
This will afford ample opportunity for their operators to become 
certified. 

These proposed rules do not affect land use as defined in the 
Department's coordination program approved by the Land Conservation 
and Development Commission. 

Copies of the complete proposed rule package may be obtained from the 
the Water Quality Division in Portland (811 S.W. Sixth Avenue) or the 
Regional office nearest you, after May 6, 1988. For further 
information, contact Shirley Kengla at (503) 229-5766. 

Public hearings will be held before a hearings officer, as follows: 

1. Thursday, May 26, 1988 

Department of Environment Quality 
Fourth Floor Conference Room 
811 S.W. Sixth Avenue 
Portland, Oregon 
9:00 a.m. to 12:00 noon 
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2. Tuesday, May 31, 1988 

Linn County Armory 
Corner of Fourth and Lyons 
George Miller Room B 2 
Albany, Oregon 
6:00 p.m. to 9:00 p.m. 

3. Wednesday, June 1, 1988 

Neighborhood Facility Building 
Lounge Room 
250 Hull Street 
Coos Bay, Oregon 
9:30 a.m. to 12:00 noon 

4. Wednesday, June 1, 1988 

Medford City Hall 
Council Chambers 
811 W. 8th & Oak 
Medford, Oregon 
6:00 p.m. to 9:00 p.m. 

5. Thursday, June 2, 1988 

State of Oregon Office Bldg. 
2150 N.E. Studio Road 
Bend, Oregon 
9:00 a.m. to 12:00 p.m. 

6. Thursday, June 2, 1988 

LaGrande City Hall 
Council Chambers 
1000 Adams Avenue 
LaGrande, Oregon 
6:00 p.m. to 8:00 p.m. 

Oral and written comments will be accepted at the public hearings. 
Written comments may be sent to the Department of Environmental 
Quality, Water Quality Division, 811 S.W. Sixth Avenue, Portland, 
Oregon 97204, but must be received by no later than June 15, 1988. 
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WHAT IS THE 
NEXT STEP: 

WJ403 

After public hearings, the Environmental Quality Commission may adopt 
rule amendments identical to the proposed amendments, adopt modified 
rule amendments on the same subject matter, or decline to act. The 
Commission's deliberation should come in July as part of the agenda of 
a regularly scheduled Commission meeting. 
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ATTACHMENT F 

Agenda Item No. E, April 29, 1988 EQC Meeting 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335 (1) to (4), this statement provides information on 
the Environmental Quality Commission's intended action to adopt rules. 

(1) Legal Authority 

Oregon Administrative Rules contain the authority for the Commission to 
adopt rules under OAR.340-11-052 pursuant to ORS 183.355 (1) to (4). 
ORS 448 requires the Commission to adopt rules for certifying sewage 
works operators and establishing fees to recover expenses associated 
with developing and implementing a certification program. 

(2) Need for the Rule 

The 1987 Oregon Legislature enacted ORS 448 concerning certification 
for water and sewage treatment works system operators. The statute 
requires that the Environmental Quality Commission (EQC) set criteria 
to classify sewage treatment works systems, fees subject to the review 
of the Emergency.Board, and adopt rules for certifying sewage treatment 
works operators by September 1988. The Department of Environmental 
Quality developed proposed rules with public participation and 
involvement of an Advisory Committee, as directed by the Legislature. 

(3) Principal Documents Relied Upon in this.Rulemaking 

The Principal Documents, reports or studies prepared by or relied upon 
by the Department are: 

(a) ORS 448.405 et seq 

(b) ORS 183.335 (1) to (4) 

(4) Land Use Consistency 

This proposed rule does not affect land use as defined in the 
Department's coordination program approved by the Land Conservation and 
Development Commission. 
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(5) Fiscal and Economic Impact 

The proposed rules require the certification program be administered 
by the Department and be fee supported. 

The rules have been developed to minimize financial impact on sewage 
treatment works owners and those operators who supervise these systems. 
These include: 

1. Provisions to renew certificates for joint/combined water system 
and sewage treatment system operators certified at Grade Level 1 

·with a single renewal fee. 

2. Provisions to renew certificates for joint/combined sewage 
treatment and sewage collection system operators certified at 
Grade Level 1 with a single renewal fee. 

3. Rules which specify that after May 1, 1989 certificate and 
renewals will be issued for a two year term at the same fee 
schedule that was first proposed as an annual fee. 

4. Provisions that allow owners of sewage works treatment system 
having a design flow less than 75,000 gallons per day to contract 
with a certified operator for part-time supervision of their 
system. 

5. Rules which specify an effective date of July 1, 1989 by which 
sewage treatment systems owners must have a certified operator to 
allow sufficient time for owners to comply. 

MMH:kjc 
229-5370 
WJ241 
4/6/88 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item F, April 29, 1988 , EQC Meeting 

Request for Authorization to Hold a Public Hearing on the 
FY89 Construction Grants Priority List and Management System 

Background 

The federal Clean Water Act requires each state to annually develop a 
management system and priority list for dispersing federal sewerage works 
construction grant funds. The procedure for establishing the list and 
system have been adopted by the Environmental Quality Commission as 
administrative rule (OAR Chapter 340, Division 53). 

To disperse grant funds for FY89 the priority list and management system 
must be submitted to EPA Region 10 by Aug 31, 1988 and be approved by EPA 
prior to the start of the fiscal year (Oct. l, 1988). To meet the above 
deadline the following schedule is proposed to comply with applicable 
federal rules and be consistent with the current agreement between DEQ and 
EPA. 

May 15, 1988 

May 16, 1988 

June 29, 1988 

July 1, 1988 

Issue Notice of Public Hearing on priority list. 
(Federal rules require notice 45 days prior to 
hearing.) 

Distribute EQC staff report and draft FY89 draft 
priority list. (Federal rules require distribution 
of materials 30 days before hearing.) 

Hold public hearing. 

Close hearing record. 

August 19, 1988 -- EQC adoption of priority list. Submit adopted list 
to EPA for review by Aug. 31, 1988 and approval by 
Oct. 1, 1988. 

The purpose of this agenda item is to request authorization to hold a public 
hearing on the construction grants FY89 priority list and proposed 
amendments to the administrative rules. The amendments would broaden 
eligibility for major sewer replacement and rehabilitation and remove from 
consideration funding for elimination of combined sewer overflows. 
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Proposed Priority List 

A. Construction Grants Program Termination 

The reauthorization of the Clean Water Act in 1987 phases out the 
construction grant program and establishes a State Revolving Fund 
(SRF). Federal funds will be used for capitalization of the SRF as 
follows: 1) In FY88 the state has the option of using up to 75 percent 
of allotted funds for capitalizing a SRF. 2) In FY89 and FY90 the 
state must use 50 percent of the allotted funds for capitalizing a SRF 
and can use a 100 percent of the funds for capitalization. 3) During 
the FY91-94 years all funds must be used to capitalize a SRF. 

As funds for construction grants decrease the Department must phase out 
the grant program; therefore, the Department proposes that the FY89 
priority list be the final list for obtaining construction grant 
funding. The Department's intent is to make grants available to those 
projects with either a Letter Class A, B, or C ranking. These 
projects have demonstrated water quality problems and are considered 
essential for the improvement of water quality in the state. 

A letter has been sent to all communities on March 10, 1988 outlining 
the proposed changes taking place in the construction grants program. 
The letter requested that communities submit water quality problem 
documentation by April 15, 1988 to have their projects considered for 
ranking on the draft FY89 priority list. The Department will evaluate 
the documentation and use it to help rank projects for the draft FY89 
priority list. 

The public will be invited to comment and present testimony on the 
draft list and rule amendments at the proposed public hearing on June 
16, 1988. All testimony from the public hearing will be evaluated and 
the Draft FY89 priority list may be adjusted and reranked. The 
proposed final construction grants priority list and rule amendments 
and associated public testimony will be presented to the commission for 
adoption at the August 19, 1989 meeting. 

B. Fundin~ 

Oregon has $ 30.0 million available for grants in FY88 and a potential 
$ 27.4 million for FY89. After the Commission has approved the FY89 
priority list, the Department will offer needed construction grant 
funds to communities in priority list order through Letter Class C 
projects. For a community to actually receive a grant all federal 
construction grant requirements must be completed by July 1, 1989. The 
July 1st deadline will allow the Department and EPA sufficient time to 
process applications and award grants prior to the end of the 1989 
Federal Fiscal Year (September 30, 1989). 

C. Draft Priority List 

The draft FY89 Construction Grants Priority List is enclosed as 
Attachment D. The letter class and priority points received by each 
project are summarized in Attachment E. 
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Attachment F shows the project additions and deletions occurring for 
FY89. 

The Commission should be aware that documentation on water quality 
problems associated with sewage treatment conveyance and disposal are 
continuing to be received from communities, individuals and staff 
members. The Department's intention is to evaluate for inclusion on 
the FY 89 list, all information and documentation received prior to the 
close of the hearing record on July 1, 1988. Therefore, the final FY 
89 priority list, to be submitted for adoption at the August 19, 1988 
EQC meeting, could differ from the enclosed draft FY 89 list. 

Rule Amendments to the Discretionary Authority 

A. Sewer Replacement and Rehabilitation 

OAR 340-53-027 allows the Department discretionary authority to use up 
to 20 percent of the annual allotment for replacement or rehabilitation 
of major sewers and elimination of combined sewer overflows. This 
rule restricts funding to projects for which planning was 
substantially complete by December 29, 1981 or under a Commission order 
by December 31, 1986 to meet national municipal policy requirements. 

The Department is requesting broadened eligibility for major sewer 
replacement and rehabilitation. The following rule amendments are 
proposed to broaden the use of discretionary authority: 

The Director may at the Director's discretion utilize up to twenty 
(20) percent of the annual allotment for replacement or major 
rehabilitation of existing sewer systems [or elimination of 
combined sewer overflows] provided: 

(1) The project is on the fundable portion of the state's current 
year priority list; and 

(2) The project meets the enforceable requirements of the Clean 
Water Act; and 

(3) [Planning for the proposed project was complete or 
substantially complete on December 29, 1981; or the project 
is necessary for a community that is under Commission Order 
as of December 31, 1986 to achieve compliance with the 
requirements of the national municipal policy.] 

The project's facilities plan must show major sewer 
replacement or rehabilitation will reduce Infiltration and 
Inflow (I/I) and minimize or eliminate surface or underground 
water pollution. In addition. the project must be more cost 
effective than other alternatives for solving the identified 
water quality problems. 
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The above rule modification would allow several projects on the FY88 
priority list to qualify for grant funds. These communities have 
severe water quality problems resulting from deteriorating sewers. For 
these communities to correct their water quality problems major sewer 
replacement or rehabilitation is essential. 

The removal of the wording [or elimination of combined sewer overflows] 
is required to continue the Departments intention to exclude from 
funding consideration the elimination of combined sewer overflows 
(CSO). These projects are extremely costly for the associated 
improvements they bring in water quality and are not generally cost 
effective. 

The Department recommends that the above proposed rule amendments would 
apply to projects on the present FY88 priority list and the proposed FY 
89 list. 

Public Hearing 

Subject to Commission's approval of this request a public hearing to receive 
testimony on the propos'ed FY89 priority list and rule modifications will be 
scheduled for June 29, 1988 at 10:00 a.m. at the DEQ Offices, 4th Floor 
Conference Room, 811 S.W. Sixth Avenue, Portland, Oregon. Informational 
materials, including a draft priority list and the proposed rule amendments, 
will be distributed May 16, 1988. 

Alternatives and Evaluation 

A. The Commission could choose not to develop a construction grants 
priority list for FY89. However, federal rules require that a priority 
list be developed and approved before grant monies can be awarded to 
the State. For this reason the Department recommends Commission 
approval of an FY 89 priority list. 

B. The Commission can choose not to broaden eligibility for funding major 
sewer replacement and ·rehabilitation under the discretionary authority 
(OAR 340-53-027). This would cause several communities to increase the 
local share of funding to improve their sewerage systems. These 
communities are small and the strong possibility exists that they would 
not be unable to accumulate the funds needed to do the work. Not 
repairing these sewerage systems would,result in the continued 
degradation of water quality in receiving streams. 

Summation 

1. The Commission must adopt the state priority list for allocating 
federal construction grant funds for FY89. 

2. The reauthorization of the Clean Water Act in 1987 phases out 
construction grants for sewage facilities and establishes a State 
Revolving Loan Fund (SRF). 
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3. Funding for construction grants will be offered to those letter Class 
A, B, and C projects with demonstrated water quality problems who 
complete all grant requirements by July 1, 1989. 

4. Approximately $30.·0 million is available in FY88 and $27 .4 million is 
anticipated for FY89 to funded construction grant projects and 
capitalize a SRF. 

5. Administrative rule modifications are proposed to continue excluding 
funding for elimination of combined sewer overflows and to broaden the 
eligibility to fund major sewer replacement and rehabilitation out of 
the 20 percent discretionary fund. 

6. No change in state priority rating criteria is proposed. 

7. The draft FY89 priority list is scheduled for public distribution on 
May 16, 1988. 

8. A public hearing on the proposed priority list and the proposed rule 
modification has been tentatively scheduled for June 29, 1988 at 10:00 
a.m. 

Director's Recommendation 

Based on the Summation, the Director recommends that the Commission 
authorize a public hearing to solicit public comment on the FY89 priority 
list and proposed rule amendments to broaden eligibility for major sewer 
replacement and rehabilitation, and continue to exclude from funding the 
elimination of combined sewer overflows. 

Attachments 

'&~)°!~ 
Fred Hanse~ 

A Statement of Need for Rule Making 
B Proposed Administrative Rule Amendments to OAR 340-53-027 
C Draft Notice for Public Hearing 
D Draft FY 89 Construction Grants Priority List 
E Draft FY 89 Construction Grants Points Calculation List 
F Project Addition and Deletions for the FY89 Priority List 

Richard Kepler:c 
WC3157 
229-6218 
April 1, 1988 



ATTACHMENT A 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Conunission's intended actions to consider revisions to 
OAR Chapter 340, Division 53 rules. 

(1) Legal Authority 

ORS 468.020 authorizes the Environmental Quality Commission to adopt 
rules and standards in accordance with ORS Chapter 183. 

(2) Need for the Rule 

Rule modifications are necessary to allow the Department to respond to 
changes in federal law affecting use of Federal Construction Grant 
Funds and to broaden project eligibility. 

(3) Principal Documents Relied Upon in this rulemaking 

(a) Public Law 92-500, as amended. 
(b) OAR 340 Division 53 

(4) Fiscal and Economic Impact of Rulemaking 

One fiscal impact of this rulemaking is upon municipalities and special 
districts seeking financial assistance for sewerage projects. The 
rules affect the distribution of these funds. The proposed rule 
amendments concerning use of the discretionary authority will broaden 
project eligibility for sewer replacement and rehabilitation while 
continuing to exclude from funding elimination of combined sewer 
outfalls. 

There is no anticipated direct impact on small businesses. Small 
businesses could indirectly benefit in the future from lower sewer user 
costs as a result of lower project cost through larger construction 
grants to their communities. 

(5) Land Use Consistency 

The proposed rule and rule amendments do not affect land use as defined 
in the Department's coordination program approved by the Land 
Conservation and Development Commission. 

WC3158 



Attachment B 

USE OF DISCRETIONARY AUTHORITY 

OAR 340-53-027 

The Director may at the Director's discretion utilize up to twenty (20) 
percent of the annual allotment for replacement or major rehabilitation of 
existing sewer systems [or elimination of combined sewer overflows] 
provided: 

(1) The project is on the fundable portion of the state's current year 
priority list; and 

(2) The project meets the enforceable requirements of the Clean Water 
Act; and 

(3) [Planning for the proposed project was complete or substantially 
complete on December 29, 1981; or the project is necessary for a 
community that is under Commission Order as of December 31, 1986 
to achieve compliance with the requirements of the national 
municipal policy.] 

WH2522 

The project's facilities nlan must show major sewer replacement or 
rehabilitation will reduce Infiltration and Inflow (I/I) and 
minimize or eliminate surface or underground water pollution. In 
addition. the project must be more cost effective than other 
alternatives for solving the identified water quality problems. 

- 1 -
OAR 340-53-027 



Attachment C 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 

HIGHLIGHTS: 

HOW TO COMMENT: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

THE FY 89 CONSTRUCTION GRANTS PRIORITY LIST AND 
MANAGEMENT SYSTEM NOTICE OF PUBLIC HEARING 

Notice Issued: May 15, 1988 
Hearing Date: June 29, 1988, 

10:00 a.m. 
Comments Due: July l, 1988, 

5:00 p.m. 

Cities, counties, and special districts seeking U.S. Environmental 
Protection Agency grants for sewerage projects are directly affected. 

The adoption of the FY 89 Priority List for Sewerage Works Construction 
Grants is proposed by the Environmental Quality Commission. No change 
in the priority criteria used to establish priority ratings is 
proposed; one rule modification to broaden eligibility for major sewer 
replacement and rehabilitation while continuing to exclude from funding 
elimination of combined sewer overflows is proposed. 

The construction grants priority list is used to distribute Federal 
funds for construction of public sewage works. Federal grant funds are 
being phased out and it is proposed that the FY 89 priority list be the 
final list used to fund projects with grants. Those projects with 
demonstrated water quality problems within the letter classes A, B, and 
C will be offered grants if all requirements to apply for a grant are 
fulfilled by July l, 1989. A rule modification to the Discretionary 
Authority broadens eligibility for sewer replacement and rehabilitation 
and continues exclusion of funding for elimination of combined sewer 
overflows. 

Public Hearing--Wednesday, June 29, 1988, 10:00 a.m. at the following 
address: 

Department of Environmental Quality 
Fourth Floor Conference Room 
811 S.W. Sixth Avenue 
Portland, OR 97204 

The proposed Priority List will be mailed to all cities, counties, 
sanitary or sewer districts, and interested persons on May 16, 1988. 
Written comments should be sent to DEQ, Construction Grants Section, 
811 S.W. Sixth Avenue, Portland, OR 97204. The comment period will 
close at 5:00 p.m., July 1, 1988. 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229~5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



FISCAL AND 
ECONOMIC 
IMPACT: 

LAND USE 
CONSISTENCY: 

WJ380 

The Priority List and the management rules set forth a framework for 
distribution of a limited amount of federal funds to assist in 
financing sewerage system improvements for selected, high priority 
communities. 

These rules do not directly affect development of local land use 
programs. Relative project priorities are established on the basis of 
existing needs for improvements to water quality. After priorities for 
funding are determined, site specification facilities plans which 
demonstrate consistency with local comprehensive plans and appropriate 
statewide goals are developed by applicants. 



ATTACHMENT D 
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PRLIST-C DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 2 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY UST 

READY SMALL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
---- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------

1 N. ALBANY C.S.D AREA 2A INTERCEPTOR 069401 3 06/88 313 B 233.14 

2 ADAIR VIIJAGE CITY STP IMP 067601 4 FY 88 09/88 437 B 196. 72 
II CORRECTION 067602 4 FY 88 09/88 196 B 153.72 

3 COOS BAY NO. 2 CITY STP IMP 062803 3 07/88 727 B 187.82 
I/I CORRECTION 062804 3 07/88 B 184.82 

4 COOS BAY NO. 1 CITY SEWER REHAB 062805 3 07/88 750 B 187 .32 

5 NORTH BEND CITY II/CORRECTION 052004 3 FY 88 07/88 28 B 184.98 

6 COOS BAY NO.l CITY PS/FM/SWI 062802 3 FY 88 07/88 1,925 B 184.90 

7 ROSEBURG U.S.A. ROSEBURG CITY I/I CORRECTION 069303 3 FY 89 07/89 1,650 B 182.73 

8 TOLEDO CITY PUMP STATION 040802 4 FY 88 06/88 83 B 179.02 
I/I CORR 040801 4 FY 88 06/88 468 B 176.02 

9 VERNONIA CITY I/I CORR 063102 4 FY 88 08/88 1,104 B 172.02 
STP IMP 063101 4 FY 88 08/88 121 c 175.02 

10 El.GIN CITY STP IMP 047202 3 FY 89 12/88 259 B 167.81 
II CORRECTION 047202 4 FY 89 12/88 43 c 164.81 

11 HAPPY VALIEY CITY INTERCEPTOR 056702 3 FY 88 07/88 635 B 150.32 

12 BROOKINGS CITY STP IMP 067201 4 FY 88 08/88 880 B 147.08 

13 PORT ORmRD GARISON I.AKE STP IMP 071202 4 FY 88 08/88 1,100 B 146.04 

14 NESKOWIN S.A. DISTRICT SYSTEM 060201 3 FY 88 08/88 482 694 252 B 142.80 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOIJAR AMOUNTS ARE IN THOUSANDS OF DOIJARS 



PRLIST-C 
STATE OF OREGON 

DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 3 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMALL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
---- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------

15 ATHENA CITY STP IMP 063501 4 FY 88 09/88 210 B 139.98 

16 CARMEL-FOUL. SD DISTRICT SYSTEM 054202 3 I 440 B 102.60 

17 CARLTON CITY STP IMP 061502 3 FY 88 07/88 466 c 222.86 

18 USA GASTON INTERCEPTOR 057502 3 FY 88 05/88 667 c 199.21 

19 HARRISBURG CITY STP IMP 072701 4 FY 88 09/88 1,375 c 197.70 
I/I CORR 072702 4 FY 88 09/88 55 c 194. 70 

20 MONMOUTH CITY RELIEF SEWER 062503 3 FY 88 09/88 70 c 196.64 

21 JUNCTION CITY CITY II CORRECTION 049602 3 FY 88 09/88 52 c 195.14 

22 SHERIDAN SOUTH SIDE SEWER REHAB 050603 3 FY 88 07/88 35 c 193.91 

23 SHERIDAN SOUTH SIDE II CORRECTION 050604 3 FY 88 07/88 84 c 191.91 

24 CARLTON CITY II CORRECTION 061503 3 FY 88 07/88 46 c 189.86 

25 MT ANGEL CITY STP IMP 058802 3 FY 88 07/88 133 c 189.01 

26 NORTH BEND CITY STP IMP 052005 3 FY 88 06/88 784 c 187.98 

27 PRINEVIILE CITY STP IMP 064501 3 09/88 413 c 186.94 

28 MT ANGEL CITY II CORRECTION 058803 3 FY 89 07/89 107 c 186.01 

29 S\.JEET HOME CITY II CORRECTION 043203 3 09/88 55 c 182.23 

30 ID\.JELL CITY STP IMP 057302 3 FY 88 08/88 715 43 c 176.35 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOlJ.AR AMOUNTS ARE IN THOUSANDS OF DOlJ.ARS 



PRLIST-C DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 4 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMALL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
-- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------
31 SOU'IH SUB. S.D. DISTRICT STP IMP 066701 3 09/88 470 c 174.52 

32 LOWEI.L CITY RELIEF SEWER 057304 3 FY 88 08/88 6 c 174.35 
II CORRECTION 057303 3 FY 88 08/88 105 c 173.35 

33 MADRAS FRINGE AREA INTERCEPTORS 057902 3 09/88 297 c 169.06 

34 DALIAS CITY II CORRECTION 059202 3 FY 89 09/88 89 c 168.79 

35 El.GIN CITY PS 047203 4 FY 89 12/88 5 c 165.81 

36 MONROE CITY STP IMP 056904 3 FY 88 09/88 66 c 161.38 

37 FLORENCE CITY II CORRECTION 053303 3 FY 88 09/88 142 c 156.32 

38 HAI.SEY CITY STP IMP 059501 4 FY 88 09/88 123 c 153.66 

39 WALDPORT CITY STP IMP 073101 3 I c 153.40 

40 OAKLAND CITY STP IMP 061702 3 09/88 222 c 149.86 

41 YONCALLA CITY STP IMP 059701 3 09/88 421 c 149.86 

42 PORTLAND ROYAL HIG!ill\NDS INTERCEPTOR 072101 3 FY 87 09/88 501 c 148.60 

43 YONCALLA CITY II CORRECTION 059703 3 09/88 17 c 146.86 

44 BROOKINGS CITY II CORRECTION 067202 4 FY 88 09/88 200 c 144.08 

45 RAINIER CITY SEWER REHAB 058602 3 09/88 439 c 143.44 

46 ST HEIENS CITY II CORRECTION 053902 3 FY 88 09/88 282 c 142.72 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOLLAR AMOUNTS ARE IN THOUSANDS OF DOLLARS 



PRLIST-C DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 5 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMAIL ALT. INNOV 
PRQJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
---- --------------- --------------- --------------- ------- --- - ------- ------ ------- ------- ------- ------- --------

47 PORT ORFORD GARISON IAKE INT/PS/Ill 071201 3 FY 88 09/88 135 c 142.56 

48 ST HELENS CITY PS NO. 1 053903 3 FY 88 09/88 84 c 142.00 

49 HEPPNER CITY STP IMP 064801 4 FY 89 12/88 737 c 140.28 

50 NEWPORT CITY OUTFAIL 061802 3 09/88 722 c 139.82 

51 MODOC POINT SAN DIST SYSTEM 046901 3 09/88 314 114 c 139.20 

52 FOSSIL CITY STP IMP 065101 3 09/88 693 c 125.40 

53 SCIO CITY II CORRECTION 051503 3 09/88 28 c 112.79 

54 HALSEY CITY II CORRECTION 059502 4 FY 88 09/88 55 c 110.66 

55 ATHENA CITY II CORRECTION 063502 4 09/88 36 c 96.98 

56 CORVAILIS WEST INTERCEPTOR 066801 3 FY 87 I 165 D 232.14 

57 N. ALBANY C.S.D AREA 1,2,3 &4 HICKORY PS/Ill 069402 3 I 237 D 224.42 

58 N. ALBANY C.S.D AREA 1,2 &4 SP. HIIJ.. DR INT 069403 3 I 842 D 224.22 

59 NEWBERG CITY RIVER RD INT 049405 3 FY 87 I 55 D 199.19 

60 NEWBERG CITY 6TH ST REL SEW 049406 3 FY 87 I 55 D 198.41 

61 NEWBERG CITY HANCOCK REL SEW 049407 3 FY 87 I 55 D 196. 93 

62 N. ALBANY C.S.D AREA 3 N. ALB. RD INT 069404 3 I 215 D 193.00 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOLil\R AMOUNTS ARE IN THOUSANDS OF DOLil\RS 



PRLIST-G DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 6 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY UST 

READY SMALL ALT. INNOV 
PROJECT TO TARGET GENERAL GOMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED GERT. F1JND FUND F1JND F1JND POINTS 
-- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------
63 TRI CITY S.D. MYRTIE GREEK SUJDGE DISP 067001 3 FY 87 I 490 D 184.89 

64 TRI CITY S.D. MYRTIE CREEK II CORRECTION 067002 3 FY 87 I 73 D 181.89 

65 GOID BEACH MYRTIE ACRES INTERCEPTOR 069801 3 FY 87 I 125 D 179.56 

66 CANYONVILLE NORTH AREA INTERCEPTOR 071701 3 I 55 D 177 .93 

67 KIAMATH FAUS REGIONAL II CORRECTION 051605 3 I 264 D 171.52 

68 GRANTS PASS CITY SOLIDS HANDUNG 066101 3 FY 87 I 2,126 D 167.14 

69 USA DURHAM SUJDGE 037102 3 FY 88 I 4,620 D 165.89 

70 FWRENCE CITY STP IMP 053302 3 FY 87 I 1,488 D 159 .32 

71 BRKS HOPMERE SD DISTRICT SYSTEM 063701 3 FY 88 I 746 D 156.94 

72 INDEPENDENCE WEST 9TH ST. INTER 072901 3 I 25 D 154.42 

73 REDMOND HIGHSCHOOL INTERCEPTOR 072201 3 FY 92 I 28 D 153.90 

74 USA ALOHA #3 PS 069902 3 FY 87 j 951 D 151. 73 
I/I GORR 069902 3 FY 87 D 151. 73 

75 USA BEAVERTON PS 069903 3 FY 87 j 364 D 151. 73 
I/I GORR 069903 3 FY 87 D 151. 73 

76 USA HIILSBORO EAST INTERCEPTOR 069904 3 FY 87 j 606 D 151. 73 
I/I GORR 069904 3 FY 87 D 151. 73 

77 USA LOWER TUALATIN INTERCEPTOR 069905 3 FY 87 j 551 D 151. 73 
I/I GORR 069905 3 FY 87 D 151. 73 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) ALL DOLU\R AMOUNTS ARE IN THOUSANDS OF DOLU\RS 



PRLIST-C 
STATE OF OREGON 

DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 7 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY UST 

READY SMALL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FOND FUND FUND FOND POINTS 
---- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------

78 USA SW FOREST GROVE INTERCEPTOR 069906 3 FY 87 j 128 D 151. 73 
I/I CORR 069906 3 FY 87 D 151. 73 

79 USA INTERCEP SOUTH INTERCEPTOR 069907 3 FY 87 j 342 D 151. 73 
I/I CORR 069907 3 FY 87 D 151. 73 

80 USA TEKTRONIX INTERCEPTOR 069908 3 FY 87 j 216 D 151. 73 
I/I CORR 069908 3 FY 87 D 151. 73 

~1 USA REED VI ILE/BUTTE INTERCEPTOR 069909 3 FY 87 j 388 D 151. 73 
I/I CORR 069909 3 FY 87 D 151. 73 

82 USA COOPER MTN INTERCEPTOR 069910 3 FY 87 j 430 D 151. 73 
I/I CORR 069910 3 FY 87 D 151. 73 

83 CRESWELL NIBLOCK RD INTERCEPTOR 051302 3 FY 88 I 176 D 151.64 

84 USA BANKS INTERCEPTOR 057602 3 I 986 D 151.38 

85 ENTERPRISE CITY STP IMP 055402 3 I 96 D 151.29 

86 WALLOWA CITY STP IMP 067501 3 I 330 D 150.49 

87 EIKTON CITY SYSTEM 071901 3 I 240 87 D 148.40 

88 DOUGIAS CO CAMAS VAILEY SYSTEM 066601 3 I 440 D 148.36 

89 FLORENCE HECETA BEACH ALT. COILECTION 053306 3 j 382 139 D 148.30 
INTERCEPTOR 053305 3 FY 87 182 D 113.30 

90 GERVAIS CITY STP IMP PS 073301 3 I D 147.89 

91 SEASIDE CITY P.S. IMP 068105 3 I 113 D 145.70 

NOTE: 1) AN ASTERISK AFTER 11!E FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOUAR AMOUNTS ARE IN THOUSANDS OF DOUARS 



PRLIST-C DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 8 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMAIL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
---- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------

92 WARRENTON CITY II CORRECTION 069201 3 I 127 D 141. 96 

93 ASTORIA ALDERBROOK PS/FM 061903 3 FY 87 I 17 D 138.00 

94 KLAMATH FALIS REGIONAL STP EXPANSION 051606 3 I 411 D 134.52 

95 SILETZ CITY STP IMP 070701 3 FY 88 I 28 D 133.00 

96 GRANTS PASS CITY STP EXP 066102 3 FY 87 I 1,017 D 127.14 

97 IMBLER CITY SYSTEM 056202 3 I 825 D 126.25 

98 GRANTS PASS S. SEVENTH INTERCEPTOR 066103 3 FY 87 I 62 D 123.86 

99 RIDDLE CITY I/I CORR 073201 3 I D 123.77 

100 GRANTS PASS SECOND ST. INTERCEPTOR 066104 3 FY 87 I 32 D 123.72 

101 GRANTS PASS F AND BOOTH ST. INTERCEPTOR 066105 3 FY 87 I 20 D 123.72 

102 GRANTS PASS PINE AND ROGUE INTERCEPTOR 066106 3 FY 87 I 127 D 123.72 

103 GRANTS PASS ROGUE AND LEE INTERCEPTOR 066107 3 FY 87 I 24 D 123.72 

104 GRANTS PASS A STREET INTERCEPTOR 066108 3 FY 87 I 54 D 123.58 

105 GRANTS PASS N. SEVENTH ST. INTERCEPTOR 066109 3 FY 87 I 149 D 123.58 

106 BROWNSVIIJ.E CITY STP IMP 073001 3 I D 123.29 

107 GRANTS PASS BRIDGE ST. INTERCEPTOR 066110 3 FY 87 I 121 D 122.60 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOLIAR AMOUNTS ARE IN THOUSANDS OF DOLIARS 



PRLIST-C DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 9 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMAIL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
--- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------
108 ROGUE RIVER SW AREA INTERCEPTOR 071301 3 I 55 D 120.50 

109 VENETA CITY II CORRECTION 066001 3 I 3 D 118.58 

110 NORTH POWDER CITY STP IMP 056402 3 I 105 D 114.28 

111 SUMPTER CITY SYSTEM 071401 3 I 406 D 113.30 

112 BURNS CITY II CORRECTION 065001 3 I 220 D 113.23 

113 BENTON CO. ALPINE SYSTEM 070601 3 FY 89 I 275 D 112.00 

114 CORVAILIS AIRPORT INTERCEPTOR 045801 3 I 330 D 110.60 

115 SCIO N. W. AREA INTERCEPTOR 051504 3 I 28 D 108.00 

116 SISTERS CITY SYSTEM 054102 3 FY 87 I 160 310 113 D 107. 72 

117 WALlDWA CITY II CORRECTION 067502 3 I 55 D 107 .49 

118 CRESCENT S.D. DISTRICT SYSTEM 054601 3 I 82 152 55 D 107.44 

119 USA GASTON WEST INTERCEPTOR 057503 3 I 106 D 105.13 

120 UNION GAP S.D. DISTRICT INTERCEPTOR 061703 3 FY 88 I 124 D 104.22 

121 PIIDT ROCK CITY STP IMP 067101 3 I 660 D 100.42 

122 TWIN ROCKS SAN DISTRICT PS 064701 3 I 17 D 100.00 

123 WESTON CITY II CORRECTION 071601 3 I 55 D 96.72 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) AIL DOUAR AMOUNTS ARE IN THOUSANDS OF DOllARS 



PRLIST-C 
STATE OF OREGON 

DATE: 4/14/88 TIME: 3:20:13 PM PAGE: 10 

DEPAR'IMENT OF ENVIRONMENTAL QUALITY 
DRAFT FY89 CONSTRUCTION GRANTS PRIORITY LIST 

READY SMAIL ALT. INNOV 
PROJECT TO TARGET GENERAL COMM. TECH. TECH. PRIORITY 

RANK COMMUNITY AREA COMPONENT NUMBER STEP PROCEED CERT. FUND FUND FUND FUND POINTS 
---- --------------- --------------- --------------- ------- ---- ------- ------ ------- ------- ------- ------- --------
124 NEWPORT SOUTH BEACH PS/FM 061805 3 I 105 D 92.64 

125 ONTARIO CITY II CORR 051801 3 I 110 D 90.94 

126 USA CORNELIUS INTERCEPTOR 069901 3 I 220 D 63.38 

127 GRANITE CITY SYSTEM 071001 3 I 28 8 3 D 32.60 

128 STANFIELD CITY LIFT STATION 056502 3 I 28 E 131. 75 

129 USA FOREST GROVE INTERCEPTOR 069918 3 FY 87 I 79 E 101. 73 

NOTE: 1) AN ASTERISK AFTER THE FUND AMOUNT INDICATES 75% FUNDING 2) ALL DOLLAR AMOUNTS ARE IN THOUSANDS OF DOLLARS 



ATTACHMENT E 

Draft FY89 Construction Grants Points Calculation List 



PRCALC-C 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

DATE: 4/15/88 TIME: 1:35:37 PM PAGE: 1 

PROJECT 
NUMBER COMMUNITY AREA 

REG. POP. STREAM PROJECT 
COMPONENT STEP CIASS EMPll. EMPH. RANK TYPE 

REPORT OPTIONS: DRAFT REPORT OF AIL PROJECTS ORDERED BY PROJECT NAME 

E 067602AA ADAIR VIIJ.AGE 

E 06 7 601.AA ADAIR VIIJ.AGE 

I 066404M ALBANY 

I 046001.AA ALBANY 

I 061903BB ASTORIA 

E 061903M ASTORIA 

E 063502M ATHENA 

E 063501.AA ATHENA 

I 043102AA BAKER 

I 071801.AA BENTON CO 

E 070601.AA BENTON CO. 

CITY II CORRECTION 

CITY STP IMP 

CITY CSO 

N. E. KNOXBUTTE INTERCEPTOR 

ALDERBROOK COILECTION 

ALDERBROOK PS/FM 

CITY II CORRECTION 

CITY STP IMP 

CITY STP IMP 

FIRVIEW COILECTION 

ALPINE SYSTEM 

E 063701.AA BRKS HOPMERE SD DISTRICT SYSTEM 

E 067202AA BROOKINGS 

E 067201.AA BROOKINGS 

E 073001.AA BROWNSVIILE 

E 065001.AA BURNS 

I 071701BB CANYONVIILE 

E 071701.AA CANYONVIILE 

E 061503M CARLTON 

E 061502AA CARLTON 

CITY 

CITY 

CITY 

CITY 

NORTH AREA 

NORTH AREA 

CITY 

CITY 

E 054202AA CARMEL-FOUL. SD DISTRICT 

I 069101.AA CHARLESTON 

I 072401.AA COI1JMBIA CITY 

I 072401AB COI1JMBIA CITY 

SAN DISTRICT 

EAST SIDE 

EAST SIDE 

II CORRECTION 

STP IMP 

STP IMP 

II CORRECTION 

COILECTION 

INTERCEPTOR 

II CORRECTION 

STP IMP 

SYSTEM 

COILECTION 

COILECTION 

INT/PS/FM 

4 

4 

3 

3 

3 

3 

4 

4 

3 

3 

3 

3 

4 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

B 

B 

c 
E 

D 

D 

c 
B 

E 

D 

D 

D 

c 
B 

D 

D 

D 

D 

c 
c 
B 

D 

E 

E 

50 

90 

90 

0 

90 

90 

50 

90 

0 

50 

50 

50 

90 

90 

50 

50 

50 

90 

90 

120 

50 

90 

50 

50 

5.54 

5.54 

8.90 

5.08 

4.00 

4.00 

5.98 

5.98 

7.96 

4.60 

4.00 

5.76 

7.08 

7.08 

6.20 

6.90 

4.60 

4.60 

6.22 

6.22 

4.60 

5.56 

4.60 

4.60 

91.18 

91.18 

91.18 

91.18 

38.00 

38.00 

34.00 

34.00 

49.00 

48.00 

48.00 

91.18 

40.00 

40.00 

57.09 

49.33 

77 .33 

77 .33 

86.64 

86.64 

38.00 

80.00 

38.00 

38.00 

7 

10 

3 

6 

1 

6 

7 

10 

10 

1 

10 

10 

7 

10 

10 

7 

1 

6 

7 

10 

10 

1 

1 

1 

TOTAL 
POINTS 

B 153. 72 

B 196. 72 

c 193.08 

E 102.26 

D 133.00 

D 138.00 

c 96.98 

B 139.98 

E 66.96 

D 103.60 

D 112.00 

D 156.94 

c 144.08 

B 147.08 

D 123.29 

D 113.23 

D 132. 93 

D 177.93 

c 189.86 

c 222.86 

B 102.60 

D 176.56 

E 93.60 

E 93.60 



PRCALC-C 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

DATE: 4/15/88 TIME: 1:36:23 PM PAGE: 2 

PROJECT 
NUMBER COMMUNITY AREA COMPONENT 

E 062805M COOS BAY NO. 1 CITY SEWER REHAB 

PS/FM/SWI E 062802M COOS BAY NO .1 CITY 

E 062804M COOS BAY NO. 2 CITY I/I CORRECTION 

STP IMP 

INTERCEPTOR 

cso 
INTERCEPTOR 

COLL 

E 062803M COOS BAY N0.2 CITY 

E 045801M CORVALLIS AIRPORT 

I 066802M CORVALLIS CITY 

E 066801M CORVALLIS WEST 

I 054601BB CRESCENT S.D. DISTRICT 

E 054601M CRESCENT S.D. DISTRICT SYSTEM 

I 051303M CRESWELL CITY STP IMP 

INTERCEPTOR E 051302M CRESWELL NIBLOCK RD 

I 070501M CURRY CO. 

E 059202M DAIJAS 

I 059204M DAIJAS 

I 059203M DAIJAS 

I 059205M DAIJAS 

I 047701M DETROIT 

E 066601M DOUGLAS CO 

I 062902M DRAIN 

E 047202BB ELGIN 

E 047203M ELGIN 

I 047202CC ELGIN 

E 047202M ELGIN 

E 071901M EIKTON 

E 055402M ENTERPRISE 

HARBOR-WINCHUCK INTERCEPTOR 

CITY II CORRECTION 

CITY STP EXPANSION 

NORTHEAST INTERCEPTOR 

NORTHEAST AREA COLLECTION 

CITY SYSTEM 

CAMAS VALLEY SYSTEM 

PASS CREEK INTERCEPTOR 

CITY II CORRECTION 

CITY PS 

CITY SEWER REHAB 

CITY STP IMP 

CITY SYSTEM 

CITY STP IMP 

REG. POP. STREAM PROJECT 
STEP ClASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

4 

3 

3 

3 

3 

B 

B 

B 

B 

D 

c 
D 

D 

D 

E 

D 

E 

c 
E 

c 
c 
E 

D 

E 

c 
c 
c 
B 

D 

D 

90 

90 

90 

90 

50 

90 

130 

50 

50 

90 

50 

0 

90 

90 

130 

130 

0 

90 

0 

90 

90 

90 

90 

90 

90 

8.32 

7.90 

7.82 

7.82 

4.60 

9.24 

4.96 

5.44 

5.44 

6.56 

4.46 

6.48 

7.88 

7.90 

3.90 

3.90 

5.20 

4.36 

3.70 

6.48 

6.48 

6.48 

6.48 

4.40 

6.62 

80.00 

80.00 

80.00 

80.00 

48.00 

91.18 

91.18 

42.00 

42.00 

91.18 

91.18 

40.00 

63.91 

63.91 

63.91 

63.91 

75.27 

44.00 

44.00 

61.33 

61.33 

61.33 

61.33 

44.00 

44.67 

9 

7 

7 

10 

8 

3 

6 

1 

10 

10 

6 

6 

7 

10 

6 

6 

10 

10 

6 

7 

8 

9 

10 

10 

10 

TOTAL 
POINTS 

B 187.32 

B 184. 90 

B 184.82 

B 187.82 

D 110.60 

c 193.42 

D 232.14 

D 98.44 

D 107.44 

E 197.74 

D 151.64 

E 52.48 

c 168. 79 

E 171. 81 

c 203.81 

c 203.81 

E 90.47 

D 148.36 

E 53.70 

c 164.81 

c 165.81 

c 166.81 

B 167 .81 

D 148.40 

D 151.29 



PRCALC-C 

PRCJECT 
NUMBER COMMUNITY 

I 068903AA EUGENE 

I 068902DD EUGENE 

I 068901CC EUGENE 

E 053303AA FIDRENCE 

I 053304AA FIDRENCE 

E 053302AA FIDRENCE 

E 053306AA FIDRENCE 

E 053305AA FIDRENCE 

E 065101AA FOSSIL 

I 068001AA GATES 

E 073301AA GERVAIS 

E 069801AA GOlD BEACH 

I 071001BB GRANITE 

E 071001AA GRANITE 

E 066108AA GRANTS PASS 

E 066110AA GRANTS PASS 

E 066101AA GRANTS PASS 

E 066102AA GRANTS PASS 

E 066105AA GRANTS PASS 

I 066111AA GRANTS PASS 

E 066109AA GRANTS PASS 

E 066106AA GRANTS PASS 

E 066107AA GRANTS PASS 

E 066103AA GRANTS PASS 

E 066104AA GRANTS PASS 

DATE: 4/15/88 TIME: 1:36:24 PM PAGE: 3 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

REG. POP. STREAM PROJECT 
AREA COMPONENT 

AIRPORT STP EXP 

RVR R-SANTA CIA RR COIL. 

RVR R-SANTA CLA SC COIL. 

CITY 

CITY 

CITY 

HECETA BEACH 

HECETA BEACH 

CITY 

CITY 

CITY 

MYRTLE ACRES 

CITY 

CITY 

A STREET 

BRIDGE ST. 

CITY 

CITY 

II CORRECTION 

SEWER REHAB 

STP IMP 

ALT. COLLECTION 

INTERCEPTOR 

STP IMP 

SYSTEM 

STP IMP PS 

INTERCEPTOR 

COLLECTION 

SYSTEM 

INTERCEPTOR 

INTERCEPTOR 

SOLIDS HANDLING 

STP EXP 

F AND BOOTI! ST. INTERCEPTOR 

MIIL ST. SEWER REHAB 

N. SEVENTH ST. INTERCEPTOR 

PINE AND ROGUE INTERCEPTOR 

ROGUE AND LEE INTERCEPTOR 

S. SEVENTH INTERCEPTOR 

SECOND ST. INTERCEPTOR 

STEP CIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

E 

B 

B 

c 
c 
D 

D 

D 

c 
E 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

90 

120 

120 

90 

90 

90 

90 

50 

90 

0 

50 

130 

0 

0 

50 

50 

90 

so 
50 

50 

50 

50 

so 
so 
50 

4.00 

8.04 

8.30 

7.32 

7.48 

7.32 

5.30 

5.30 

5.40 

5.36 

5.80 

3.56 

2.60 

2.60 

7.08 

6.10 

8.64 

8.64 

7.22 

6.10 

7.08 

7.22 

7.22 

7.36 

7.22 

91.18 

91.18 

91.18 

S2.00 

52.00 

S2.00 

52.00 

S2.00 

20.00 

75.27 

82.09 

40.00 

20.00 

20.00 

58.50 

58.50 

58.50 

58.SO 

58.50 

S8.50 

58.50 

S8.50 

58.50 

58.50 

58.50 

10 

1 

1 

7 

9 

10 

1 

6 

10 

10 

10 

6 

1 

10 

8 

8 

10 

10 

8 

9 

8 

8 

8 

8 

8 

TOTAL 
POINTS 

E 195.18 

B 220.22 

B 220.48 

c 156.32 

c 158.48 

D 159.32 

D 148.30 

D 113.30 

c 125.40 

E 90.63 

D 147.89 

D 179.56 

D 23.60 

D 32.60 

D 123.58 

D 122.60 

D 167.14 

D 127 .14 

D 123. 72 

D 123.60 

D 123.58 

D 123. 72 

D 123.72 

D 123.86 

D 123. 72 



PRCALC-C 

PROJECT 
NUMBER COMMUNITY 

I 069506BB GRESHAM 

I 069505AA GRESHAM 

I 069501BB GRESHAM 

I 069503BB GRESHAM 

I 069503CC GRESHAM 

E 059502AA HALSEY 

E 059501AA HALSEY 

E 056702AA HAPPY VAUEY 

E 072702AA HARRISBURG 

E 072701AA HARRISBURG 

E 064801AA HEPPNER 

I 069603AA HUNTINGTON 

I 069602AA HUNTINGTON 

I 067901AA IDANHA 

E 056202AA IMBLER 

E 072901AA INDEPENDENCE 

I 045601AA JOSEPHINE CO 

E 049602AA JUNCTION CITY 

I 070102AA KEIZER 

I 070105AA KEIZER 

I 051604BB KIAMATH FALIS 

E 051605AA KIAMATH FALIS 

E 051606AA KIAMATH FALIS 

I 070901AA LANE COUNTY 

I 053701BB LINCOI.N CO. 

DATE: 4/15/88 TIME: 1:36:26 PM PAGE: 4 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

REG. POP. STREAM PROJECT 
AREA COMPONENT 

CITY GLISAN INT(R) 

CITY SANDY PS/FM(R) 

CITY STP IMP(R) 

LINNEMAN INTERCEPTOR(R) 

MID. CO. COLLECTION 

CITY II CORRECTION 

CITY STP IMP 

CITY INTERCEPTOR 

CITY I/I CORR 

CITY STP IMP 

CITY STP IMP 

CITY CSO 

OID TOWN SEWER REHAB 

CITY SYSTEM 

CITY SYSTEM 

\ilEST 9TH ST. INTER 

MERLIN/COL. V. SYSTEM 

CITY II CORRECTION 

NORTH INTERCEPTORS 

IIBEATLAND RD INTERCEPTORS 

PELICAN CITY COLLECTION SYS 

REGIONAL II CORRECTION 

REGIONAL STP EXPANSION 

COLLl\RD LAKE SYSTEM 

S.W. AREA COLLECTION 

STEP CIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

4 

4 

3 

4 

4 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

B 

B 

c 
B 

B 

c 
c 
B 

c 
c 
c 
c 
c 
E 

D 

D 

E 

c 
E 

E 

c 
D 

D 

E 

D 

90 

90 

90 

90 

90 

50 

90 

90 

90 

90 

90 

50 

50 

0 

50 

50 

0 

90 

0 

0 

130 

90 

50 

120 

90 

7.54 

5.82 

9.24 

6.40 

8.90 

5.66 

5.66 

6.32 

6.52 

6.52 

6.28 

5.48 

5.48 

5.08 

4.92 

7.24 

4.00 

6.96 

4.00 

5.40 

5.54 

8.52 

8.52 

4.22 

6.86 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

91.18 

91.18 

34.00 

36.50 

36.50 

75.27 

61.33 

91.18 

58.50 

91.18 

93.45 

93.45 

66.00 

66.00 

66.00 

48.00 

32.00 

6 

6 

10 

6 

1 

7 

10 

6 

7 

10 

10 

3 

9 

10 

10 

6 

10 

7 

6 

6 

1 

7 

10 

10 

1 

TOTAL 
POINTS 

B 151. 54 

B 149.82 

c 157 .24 

B 150.40 

B 147.90 

c 110.66 

c 153.66 

B 150.32 

c 194. 70 

c 197.70 

c 140.28 

c 94. 98 

c 100.98 

E 90.35 

D 126.25 

D 154.42 

E 72.50 

c 195.14 

E 103.45 

E 104.85 

c 202.54 

D 171.52 

D 134.52 

E 182.22 

D 129.86 



PRCALC-C 

PROJECT 
NUMBER COMMUNITY 

E 057303AA LOWELL 

E 057304AA IDWELL 

I 057305AA IDWELL 

E 057302AA LOWELL 

I 067801AA LYONS-MEHAMA 

I 057903AA MADRAS 

E 057902AA MADRAS 

E 046901AA MODOC POINT 

I 044403AA MOlALIA 

E 062503AA MONMOU'l11 

E 056904AA MONROE 

I 056903JJ MONROE 

E 058803AA MT ANGEL 

E 058802AA MT ANGEL 

AREA 

CITY 

CITY 

CITY 

CITY 

REGIONAL 

FRINGE AREA 

FRINGE AREA 

SAN DIST 

CITY 

CITY 

CITY 

FRINGE 

CITY 

CITY 

E 069403AA N. ALBANY C.S.D AREA 1,2 &A 

E 069402AA N. ALBANY C.S.D AREA 1,2,3 &A 

E 069401AA N. ALBANY C.S.D AREA 2A 

E 069404AA N. ALBANY C.S.D AREA 3 

E 060201AA NESKOWIN S.A. 

E 049406AA NEWBERG 

E 049407AA NEWBERG 

E 049405AA NEWBERG 

E 061802AA NEWPORT 

I 061804AA NEWPORT 

I 061805BB NEWPORT 

DISTRICT 

CITY 

CITY 

CITY 

CITY 

CITY 

SOU'l11 BEACH 

DATE: 4/15/88 TIME: 1:36:27 PM PAGE: 5 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

REG. POP. STREAM PROJECT 
COMPONENT 

II CORRECTION 

RELIEF SEWER 

SEWER REHAB 

STP IMP 

SYSTEM 

COLLECTION 

INTERCEPTORS 

SYSTEM 

II CORRECTION 

RELIEF SEWER 

STP IMP 

COLLECTION 

II CORRECTION 

STP IMP 

SP. HILL DR INT 

HICKORY PS/Hi 

INTERCEPTOR 

N. ALB. RD INT 

SYSTEM 

6TH ST REL SEW 

HANCOCK REL SEW 

RIVER RD INT 

OUTFALL 

STP EXP 

COLLECTION 

STEP CIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

c 
c 
c 
c 
E 

c 
c 
c 
c 

c 

c 
D 

c 
c 
D 

D 

B 

D 

B 

D 

D 

D 

c 
E 

D 

90 

90 

90 

90 

0 

90 

90 

90 

90 

90 

90 

0 

90 

90 

120 

120 

130 

90 

90 

90 

90 

90 

90 

0 

50 

5.62 

5.62 

5.62 

5.62 

6.20 

6.06 

6.06 

3.20 

6.98 

7.46 

6.56 

2.60 

6.92 

6.92 

7.04 

7.24 

5.96 

5.82 

4.80 

6.96 

5.48 

7.74 

7.82 

7.82 

4.64 

70.73 

70.73 

70.73 

70.73 

75.27 

67.00 

67.00 

36.00 

82.09 

91.18 

54.82 

54.82 

82.09 

82.09 

91.18 

91.18 

91.18 

91.18 

38.00 

93.45 

93.45 

93.45 

32.00 

32.00 

32.00 

7 

8 

9 

10 

10 

1 

6 

10 

7 

8 

10 

1 

7 

10 

6 

6 

6 

6 

10 

8 

8 

8 

10 

10 

1 

TOTAL 
POINTS 

c 173.35 

c 174.35 

c 175.35 

c 176.35 

E 91.47 

c 164.06 

c 169.06 

c 139.20 

c 186.07 

c 196.64 

c 161.38 

D 58.42 

c 186.01 

c 189.01 

D 224.22 

D 224.42 

B 233.14 

D 193.00 

B 142.80 

D 198.41 

D 196.93 

D 199.19 

c 139.82 

E 49 .82 

D 87 .64 



PRCALC-C 

PROJECT 
NUMBER COMMUNITY 

E 061805AA NEWPORT 

E 052004AA NORTH BEND 

E 052005AA NORTH BEND 

E 056402AA NORTH POWDER 

E 061702AA OAKIAND 

I 061704AA OAKIAND 

I 051404AA OAKRIDGE 

E 051801AA ONTARIO 

E 067101AA PILOT ROCK 

I 071201BB PORT ORFORD 

E 071201AA PORT ORFORD 

E 071202AA PORT ORFORD 

I 072810AA PORTIAND 

I 072815AA PORTIAND 

I 072825AA PORTIAND 

I 072805AA PORTIAND 

I 072841AA PORTIAND 

I 072834AA PORTIAND 

I 072819AA PORTIAND 

I 072816AA PORTIAND 

I 072838AA PORTIAND 

I 072003BB PORTIAND 

I 072002BB PORTIAND 

I 072001CC PORTIAND 

I 072004AA PORTIAND 

DATE: 4/15/88 TIME: 1:36:29 PM PAGE: 6 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

REG. POP. STREAM PROJECT 
AREA COMPONENT 

SOUTH BEACH PS/FM 

CITY II/CORRECTION 

CITY STP IMP 

CITY STP IMP 

CITY STP IMP 

DRIVERS VALLEY INTERCEPTOR 

CITY REHAB 

CITY II CORR 

CITY STP IMP 

GARISON LAKE COLLECTION 

GARISON LAKE INT/PS/FM 

GARISON LAKE STP IMP 

ADVENTIST COLL SYSTEM 

BERRYDALE COLL SYSTEM 

BLOOMINGTON COLL SYSTEM 

BOYLES COLL SYSTEM 

BRENTWOODACE COLL SYSTEM 

BURNSIDE CENTRL COLL SYSTEM 

BURNSIDE EAST COLL SYSTEM 

BURNSIDE WEST COLL SYSTEM 

CLIFFGATE COLL SYSTEM 

COUJMBIA BASIN AREA C PS/FM(R) 

COUJMBIA BASIN BRDWAY PS/FM(R) 

COUJMBIA BASIN COLLECTION 

COUJMBIA BASIN COLLECTION SYST 

STEP CI.ASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

D 

B 

c 
D 

c 
E 

c 
D 

D 

D 

c 
B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

50 

90 

90 

50 

90 

0 

90 

50 

so 
90 

90 

90 

120 

120 

120 

120 

120 

120 

120 

120 

120 

90 

90 

90 

120 

4.64 

7.98 

7.98 

5.28 

5.86 

3.80 

7.08 

7.94 

6.42 

4.56 

4.56 

6.04 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

5.38 

7.56 

8.80 

.00 

32.00 

80.00 

80.00 

49.00 

44.00 

44.00 

70.73 

26.00 

34.00 

40.00 

40.00 

40.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

6 

7 

10 

10 

10 

6 

9 

7 

10 

1 

8 

10 

1 

1 

1 

1 

1 

1 

1 

1 

1 

6 

6 

1 

1 

TOTAL 
POINTS 

D 92.64 

B 184. 98 

c 187.98 

D 114.28 

c 149.86 

E 53.80 

c 176.81 

D 90. 94 

D 100.42 

D 135.56 

c 142.56 

B 146.04 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 149.38 

B 151. 56 

B 147.80 

B 169.00 



PRCALC-C 

PROJECT 
NUMBER COMMUNITY 

I 072001BB PORTIAND 

I 072842AA PORTIAND 

I 072843AA PORTIAND 

I 072806AA PORTIAND 

I 072828AA PORTIAND 

I 072829AA PORTIAND 

I 072839AA PORTIAND 

I 072807AA PORTIAND 

I 072832AA PORTIAND 

I 072844AA PORTIAND 

I 042603BB PORTIAND 

I 042602CC PORTIAND 

I 042602BB PORTIAND 

I 042601DD PORTIAND 

I 042604BB PORTIAND 

I 042601CC PORTIAND 

I 042601BB PORTIAND 

I 072813AA PORTIAND 

I 034205BB PORTIAND 

I 034204BB PORTIAND 

I 034204CC PORTIAND 

I 072802AA PORTIAND 

I 072835AA PORTIAND 

I 072811AA PORTIAND 

I 072804AA PORTIAND 

STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

POINTS LIST 

DATE: 4/15/88 TIME: 1:36:30 PM PAGE: 7 

REG. POP. STREAM PROJECT 
AREA COMPONENT STEP CIASS EMPH. EMPH. RANK TYPE 

COIIJMBIA BASIN LOMBARD INTS (R) 3 

DARLINGTON COLL SYSTEM 3 

EASTMONT COLL SYSTEM 3 

ENGLEWOOD COLL SYSTEM 3 

ESSEX COLL SYSTEM 3 

FAIRFIELD COLL SYSTEM 3 

FLAVEL PARK COLL SYSTEM 3 

FLOYD LIGHT COLL SYSTEM 3 

GILBERT COLL SYSTEM 3 

HYDEN ISLAND PS/INT 3 

INVERNESS BURNSIDE INT(R) 3 

INVERNESS CHERRY PK COLL 3 

INVERNESS CHERRY PK INT(R 3 

INVERNESS COLLECTION 3 

INVERNESS CULLY INTS (R) 3 

INVERNESS N.E. 122 COLL 3 

INVERNESS N.E. 122 INT(R) .3 

IRVINGTON COLL SYSTEM 3 

JOHNSON CREEK AREA D PS/FM(R) 3 

JOHNSON CREEK COLLECTION 3 

JOHNSON CREEK SE lllTH INT(R) 3 

KNOTT PARK COLL SYSTEM 3 

LINCOLN PARK COLL SYSTEM 3 

LINN PARK COLL SYSTEM 3 

llJBY COLL SYSTEM 3 

B 

B 

B 

B 

B 

B 

B 

B 

B 

c 
B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

90 

120 

120 

120 

120 

120 

120 

120 

120 

50 

120 

120 

120 

120 

120 

120 

120 

120 

90 

90 

90 

120 

120 

120 

120 

7.60 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

7.08 

7.26 

7.26 

9.02 

7.48 

8.00 

8.00 

.00 

6.22 

9.64 

8.66 

.00 

.00 

.00 

.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

6 

1 

1 

1 

1 

1 

1 

1 

1 

6 

6 

6 

6 

1 

6 

6 

6 

1 

6 

1 

6 

1 

1 

1 

1 

TOTAL 
POINTS 

B 151. 60 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

c 104.00 

B 181.08 

B 181.26 

B 181.26 

B 178.02 

B 181.48 

B 182.00 

B 182.00 

B 169.00 

B 150.22 

B 148.64 

B 152.66 

B 169.00 

B 169.00 

B 169.00 

B 169.00 



PRCALC-C 

PROJECT 
NUMBER COMMUNITY 

I 072837AA PORTIAND 

I 072801.AA PORTIAND 

I 072817AA PORTIAND 

I 072833AA PORTIAND 

I 072814AA PORTIAND 

I 072809AA PORTIAND 

I 072818AA PORTIAND 

I 072836AA PORTIAND 

I 072822AA PORTIAND 

I 072808AA PORTIAND 

I 072826AA PORTIAND 

I 072821.AA PORTIAND 

I 072823AA PORTIAND 

E 072101.AA PORTIAND 

I 072830AA PORTIAND 

I 072803AA PORTIAND 

I 072827AA PORTIAND 

I 072840AA PORTIAND 

I 072820AA PORTIAND 

I 072824AA PORTIAND 

I 072812AA PORTIAND 

I 072831.AA PORTIAND 

I 070201.AA POWERS 

E 064501.AA PRINEVIILE 

E 058602AA RAINIER 

STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

POINTS LIST 

DATE: 4/15/88 TIME: 1:36:33 PM PAGE: 8 

AREA COMPONENT 

LYMANN PARK COLL SYSTEM 

MADISON COLL SYSTEM 

MARSHAL COLL SYSTEM 

MAYWOOD PARK COLL SYSTEM 

MILL PARK COLL SYSTEM 

MONTAVIIJA COLL SYSTEM 

PARKIANE COLL SYSTEM 

PARKROSE COLL SYSTEM 

POWELL VIIJAGE COLL SYSTEM 

RICHARDSON COLL SYSTEM 

ROBIN WOOD COLL SYSTEM 

RDBINBROOK COLL SYSTEM 

ROSE COLL SYSTEM 

ROYAL HIGHIANDS INTERCEPrOR 

SACAJAWEA 

STRATHMORE 

SUMNER 

SUMNER PIACE 

WELLINGTON 

WINDMERE 

WOODIAND 

WOODMERE 

CITY 

CITY 

CITY 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

COLL SYSTEM 

SEWER REHAB 

STP IMP 

SEWER REHAB 

REG. POP. STREAM PROJECT 
STEP ClASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

c 
B 

B 

B 

B 

B 

B 

B 

B 

c 
c 
c 

120 

120 

120 

120 

120 

120 

120 

120 

120 

120 

120 

120 

120 

90 

120 

120 

120 

120 

120 

120 

120 

120 

90 

90 

90 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

4.60 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

5.78 

7.44 

6.44 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

48.00 

50.00 

79.50 

38.00 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

6 

1 

1 

1 

1 

1 

1 

1 

1 

9 

10 

9 

TOTAL 
POINTS 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

c 148.60 

B 169.00 

B 169.00 

B 169 .00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

B 169.00 

c 154. 78 

c 186. 94 

c 143.44 



PRCALC-C 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

DATE: 4/15/88 TIME: 1:36:34 PM PAGE: 9 

PROJECT 
NUMBER COMMUNITY 

I 072202AA REDMOND 

E 072201AA REDMOND 

E 073201AA RIDDLE 

E 071301AA ROGUE RIVER 

AREA 

CITY 

HIGHSCHOOL 

CITY 

S 'W AREA 

COMPONENT 

E 069303AA ROSEBURG U.S.A. ROSEBURG CITY 

STP EXP 

INTERCEPTOR 

I/I CORR 

INTERCEPTOR 

I/I CORRECTION 

STP EXPANSION 

STP EXPANSION 

II CORRECTION 

INTERCEPTOR 

P.S. IMP 

I 055101AA SANDY 

I 066301AA SCAPPOOSE 

E 051503AA SCIO 

E 051504AA SCIO 

E 068105AA SEASIDE 

I 068104AA SEASIDE 

I 068103AA SEASIDE 

E 050604AA SHERIDAN 

E 050603AA SHERIDAN 

E 070701AA SILETZ 

I 054102CC SISTERS 

E 054102AA SISTERS 

CITY 

CITY 

CITY 

N. 'W. AREA 

CITY 

N WAHENA RD 

S WAHENA RD 

SOUTH SIDE 

SOUTH SIDE 

CITY 

CITY 

CITY 

FORCE MAIN 

FORCE MAIN 

II CORRECTION 

SEWER REHAB 

STP IMP 

COLlECTION 

SYSTEM 

E 066701AA SOUTH SUB. S.D. DISTRICT STP IMP 

I 053908AA ST HELENS 

E 053902AA ST HELENS 

I 053905AA ST HELENS 

I 053906AA ST HELENS 

E 053903AA ST HELENS 

I 053904AA ST HELENS 

I 053907BB ST HELENS 

CITY CSO 

CITY II CORRECTION 

CITY INT Pl 

CITY INT P2 

CITY PS NO. 1 

CITY STP IMP 

N. VERNONIA RD GOU. SYSTEM 

REG. POP. STREAM PROJECT 
STEP CIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

E 

D 

D 

D 

B 

E 

E 

c 
D 

D 

E 

E 

c 
c 
D 

D 

D 

c 
c 
c 
E 

E 

c 
E 

c 

0 

90 

50 

50 

90 

0 

0 

50 

50 

90 

90 

90 

90 

90 

50 

50 

50 

90 

90 

90 

90 

90 

90 

90 

130 

5.40 

3.40 

6.10 

4.00 

8.40 

6.90 

7.04 

5.52 

4.00 

7.40 

5.08 

4.90 

6.00 

6.00 

6.00 

5.72 

5.72 

8.52 

7.72 

7.72 

3.40 

3.40 

6.00 

7.72 

3.80 

54.50 

54.50 

60.67 

58.50 

77 .33 

68.45 

48.00 

50.27 

48.00 

46.30 

46.30 

46.30 

88.91 

88.91 

67.00 

42.00 

42.00 

66.00 

38.00 

38.00 

38.00 

38.00 

38.00 

38.00 

38.00 

10 

6 

7 

8 

7 

10 

10 

7 

6 

2 

2 

2 

7 

9 

10 

1 

10 

10 

3 

7 

2 

2 

8 

10 

1 

TOTAL 
POINTS 

E 69.90 

D 153.90 

D 123.77 

D 120.50 

B 182.73 

E 85.35 

E 65.04 

c 112.79 

D 108.00 

D 145. 70 

E 143.38 

E 143.20 

c 191. 91 

c 193.91 

D 133.00 

D 98.72 

D 107.72 

c 174.52 

c 138.72 

c 142.72 

E 133.40 

E 133.40 

c 142.00 

E 145.72 

c 172.80 



PRCALC-C DATE: 4/15/88 TIME: 1:36:36 PM PAGE: 10 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

PROJECT 
NUMBER 

REG. POP. STREAM PROJECT 
COMMUNITY AREA COMPONENT 

E 056502BB STANFIELD CITY LIFI STATION 

I 071401BB SUMPTER CITY COllECTION 

E 071401AA SUMPTER CITY SYSTEM 

E 043203M SWEET HOME CITY II CORRECTION 

E 040801AA TOLEDO CITY I/I CORR 

E 040802M TOLEDO CITY PUMP STATION 

E 067002M TRI CITY S.D. MYRTLE CREEK II CORRECTION 

E 067001AA TRI CITY S.D. MYRTLE CREEK SllJDGE DISP 

I 044302M TURNER CITY INTERCEPTOR 

E 064701AA TWIN ROCKS SAN DISTRICT PS 

E 061703M UNION GAP S.D. DISTRICT INTERCEPTOR 

E 069902AB USA ALOHA #3 I/I CORR 

E 069902M USA ALOHA #3 PS 

E 057602M USA BANKS INTERCEPTOR 

E 069903AB USA BEAVERTON I/I CORR 

E 069903M USA BEAVERTON PS 

E 069910AB USA COOPER MTN I/I CORR 

E 069910M USA COOPER MTN INTERCEPTOR 

I 069901AC USA CORNELIUS INTER 

E 069901AA USA CORNELIUS INTERCEPTOR 

I 069901AB USA CORNELIUS PS 

I 069917M USA COUNCIL CREEK PS 

I 037103M USA DURHAM ADVANCED TREAT. 

E 037102M USA DURHAM SllJDGE 

E 069918M USA FDREST GROVE INTERCEPTOR 

STEP CIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

4 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

E 

D 

D 

c 

B 

B 

D 

D 

E 

D 

D 

D 

D 

D 

D 

D 

D 

D 

E 

D 

E 

E 

D 

D 

E 

50 

50 

50 

90 

90 

90 

90 

90 

0 

50 

50 

50 

50 

90 

50 

50 

50 

50 

0 

0 

0 

0 

50 

50 

0 

6.42 

4.30 

4.30 

7.68 

7.02 

7.02 

7.56 

7.56 

6.12 

4.00 

4.22 

.00 

.00 

5.38 

.00 

.00 

.00 

.00 

.00 

7.38 

.00 

.00 

5.68 

10.16 

.00 

67.33 

49.00 

49.00 

77.55 

72.00 

72.00 

77.33 

77.33 

91.18 

38.00 

44.00 

95.73 

95.73 

48.00 

95.73 

95.73 

95.73 

95.73 

95.73 

48.00 

95.73 

95.73 

95.73 

95.73 

95.73 

8 

1 

10 

7 

7 

10 

7 

10 

6 

8 

6 

6 

6 

8 

6 

6 

6 

6 

6 

8 

6 

6 

5 

10 

6 

TOTAL 
POINTS 

E 131. 75 

D 104.30 

D 113.30 

c 182.23 

B 176.02 

B 179.02 

D 181.89 

D 184.89 

E 103.30 

D 100.00 

D 104.22 

D 151. 73 

D 151. 73 

D 151.38 

D 151. 73 

D 151. 73 

D 151. 73 

D 151. 73 

E 101. 73 

D 63.38 

E 101. 73 

E 101. 73 

D 156.41 

D 165.89 

E 101. 73 



PRCALG-G 

PROJECT 
NUMBER COMMUNITY 

E 057502AA USA 

I 057505AA USA 

E 057503AA USA 

I 069911.AA USA 

I 068202AA USA 

I 068201.AA USA 

I 068203AA USA 

E 069904AB USA 

E 069904AA USA 

I 069916AA USA 

E 069907AB USA 

E 069907AA USA 

E 069905AB USA 

E 069905AA USA 

I 069912AA USA 

E 069909AB USA 

E 069909AA USA 

I 072301.AA USA 

I 069919AA USA 

E 069906AB USA 

E 069906AA USA 

E 069908AB USA 

E 069908AA USA 

I 069913AA USA 

I 069914AA USA 

DATE: 4/15/88 TIME: 1:36:37 PM PAGE: 11 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

REG. POP. STREAM PROJECT 
AREA COMPONENT 

GASTON INTERCEPTOR 

GASTON SOUTH INTERCEPTOR 

GASTON WEST INTERCEPTOR 

HIIEON/217 INTERCEPTOR 

HIILSBORO CORNELIUS INT. 

HIILSBORO EFF DISPOSAL 

HIILSBORO II CORRECTION 

HIILSBORO EAST I/I GORR 

HIILSBORO EAST INTERCEPTOR 

HIILSBORO WEST INTERCEPTOR 

INTERGEP SOUTH I/I GORR 

INTERGEP SOUTH INTERCEPTOR 

lDWER TUAIJITIN I/I GORR 

lDWER TUAIATIN INTERCEPTOR 

METZGER/PROGRES INTERCEPTOR 

REEDVIILE/BUTTE I/I GORR 

REEDVIILE/BUTTE INTERCEPTOR 

ROCK GR. 

SHERWOOD 

ADVANCED TREAT. 

PS 

SW FOREST GROVE I/I GORR 

SW FOREST GROVE INTERCEPTOR 

TEKTRONIX I/I GORR 

TEKTRONIX INTERCEPTOR 

TIGARD INTERCEPTOR 

WEST BEAVERTON INTERCEPTOR 

STEP GIASS EMPH. EMPH. RANK TYPE 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

G 

E 

D 

E 

E 

E 

B 

D 

D 

E 

D 

D 

D 

D 

E 

D 

D 

·D 

E 

D 

D 

D 

D 

E 

E 

90 

0 

0 

0 

0 

0 

90 

50 

50 

0 

50 

50 

50 

50 

0 

50 

50 

50 

0 

50 

50 

50 

50 

0 

0 

5.48 

3.40 

3.40 

.00 

4.00 

8.00 

8.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

6.60 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

95.73 

8 

6 

6 

6 

2 

10 

7 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

5 

6 

6 

6 

6 

6 

6 

6 

TOTAL 
POINTS 

G 199.21 

E 105.13 

D 105.13 

E 101. 73 

E 101. 73 

E 113.73 

B 200.73 

D 151. 73 

D 151. 73 

E 101. 73 

D 151. 73 

D 151. 73 

D 151. 73 

D 151. 73 

E 101. 73 

D 151. 73 

D 151. 73 

D 157.33 

E 101. 73 

D 151. 73 

D 151. 73 

D 151. 73 

D 151. 73 

E 101. 73 

E 101. 73 



PRCALC-C 
STATE OF OREGON 

DATE: 4/15/88 TIME: 1:36:39 PM PAGE: 12 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
POINTS LIST 

PROJECT REG. POP. STREAM PROJECT TOTAL 
NUMBER COMMUNITY AREA COMPONENT STEP CIASS EMPH. EMPH. RANK TYPE POINTS 

--------- --------------- --------------- --------------- -- -- ----- ----- ----- ------ ------- -------
I 069915M USA WILIDW CR/SUNSE INTERCEPTOR 3 E 0 .00 95.73 6 E 101. 73 

I 071501M VALE A STREET SEWER REHAB 3 D 90 6.40 26.00 8 D 130.40 

E 066001M VENETA CITY II CORRECTION 3 D 50 6.76 54.82 7 D 118.58 

I 066002M VENETA CITY STP EXPANSION 3 E 90 6.60 54.82 10 E 161.42 

E 063102AA VERNONIA CITY I/I CORR 4 B 90 6.48 68.54 7 B 172.02 

E 063101M VERNONIA CITY STP IMP 4 c 90 6.48 68.54 10 c 175.02 

E 073101M WALDPORT CITY STP IMP 3 c 90 6.40 47.00 10 c 153.40 

E 067502AA WALIDWA CITY II CORRECTION 3 D 50 5.82 44.67 7 D 107 .49 

E 067501M WALIDWA CITY STP IMP 3 D 90 5.82 44.67 10 D 150.49 

I 060101BB WALIDWA COUNTY WALIDWA 1AKE COLL SYSTEM 3 D 0 6.00 44.67 1 D 51.67 

E 069201M WARRENTON CITY II CORRECTION 3 D 90 6.96 38.00 7 D 141. 96 

I 069202AA WARRENTON CITY STP EXPANSION 3 E 90 6.94 38.00 10 E 144. 94 

I 069203M WARRENTON HARBOR & ENSIGN PS/FM 3 E 90 5.06 38.00 2 E 135.06 

I 069204M WARRENTON MERLIN & SECOND FORCE MAIN 3 E 90 4.86 38.00 2 E 134.86 

I 069703M WESTFIR NORTH INTERCEPTOR 3 E 0 3.40 70.73 6 E 80.13 

E 071601M WESTON CITY II CORRECTION 3 D 50 5. 72 34.00 7 D 96. 72 

E 059703M YONCAUA CITY II CORRECTION 3 c 90 5.86 44.00 7 c 146.86 

I 059702AA YONCAUA CITY SEWER REHAB 3 c 90 5.86 44.00 9 c 148.86 

E 059701M YONCAUA CITY STP IMP 3 c 90 5.86 44.00 10 c 149.86 



ATTACHMENT F 

PROJECT ADDITIONS AND DELETIONS FOR FY89 

The following is a summary of project additions and deletions from the 
adopted FY88 priority list and reflected on the proposed FY89 priority list. 

A. Project Additions 

Brownsville STP IMP at Dl23.29 
Gervais STP IMP, PS at Dl47.89 
Riddle I/I CORR at Dl23.77 
Roseburg USA I/I CORR at Bl82.73 
Waldport STP IMP at Cl53.40 

B. Project Deletions 

The following projects have been deleted from the FY89 priority list 
for one of the following reasons: 

1. Project was funded from other sources. 
2. Water quality problems were corrected. 
3. Water quality problems can be corrected by non construction 

methods. 

Community Project Project Number 

Powers Pump Station 070203 
Powers I/I Correction 070201 
Powers STP IMP 070202 
Mill City System 044701 
Westfir STP IMP 069702 
Westfir I/I Correction 069701 
Oakridge I/I Correction 051403 
Oakridge STP IMP 051402 
Hood River Interceptor 057702 
Eagle Point Interceptor 042902 
Keizer Interceptors 070101 
Lincoln City Interceptor 055904 
Newport Sludge handling 061803 
Dufur STP IMP 047302 
)'lyssa STP IMP 070801 
Nyssa Pump Station 070802 
Condon STP IMP 070401 
Milton-Freewater Solids handling 058902 
Milton-Freewater STP IMP 058903 
Ione System 058302 
Lane Co.(Mapleton) System 044201 
Lincoln Co.(SW area)System 053701 
Wallowa Co. 
(Wallowa Lake) Interceptors 060101 
Sodaville System 066201 
Florence I/I Correction 053303 
Joseph STP IMP 051902 
Amity Outfall 050804 



C. Projects Receiving Construction Grants in FY87 

The following projects received grants in FY87 and have been removed 
from the Draft FY89 priority list. 

Community Project Project Number 

Coos Bay No. 1 STP IMP 062801 
Estacada STP IMP 059402 
Gresham Glisan Inter. 069504 
Gresham STP IMP 069501 
Gresham Solids Handling 069502 
Gresham Linneman Inter. 069503 
Gresham Johnson Cr. Inter. 069508 
Kalama th Falls Interceptor 051604 
Portland S. Mid Co. Inter. 034204 
Portland Interceptor P4 034203 
Portland 103rd Inter. 034207 
Portland Brookland Inter. 034205 
Portland Flavel Inter. 034206 
Portland Cully Inter. 042604 
Portland Burnside Inter. 042603 
Portland N.E. Knott Inter. 042605 
Portland Lombard Inter. 072001 
Portland Broadway PS/FM 072002 
Roseburg U.S.A. Sewer Rehab. 069302 
Salem Interceptor 099401 

WC3196 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item G, April 29, 1988, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Additions to Solid Waste Rules Regarding Financial 
Assurance at Regional Solid Waste Disposal Facilities, OAR 
340-61-010 and 029 

Background 

HB 2619 (passed by the 1987 Legislature) was developed to regulate regional 
disposal sites. A regional disposal site is defined as a site that is: 

a) A disposal site selected pursuant to Chapter 679, Oregon Laws 1985 
(landfill siting bill, SB 662), or 

b) A disposal site that receives, or a proposed disposal site that is 
designed to receive more than 75,000 tons of solid waste a year 
from commercial haulers from outside the immediate service area in 
which the disposal site is located. As used above, immediate 
service area means the county boundary of all counties except a 
county that is within the boundary of the Metropolitan Service 
District. For a county within the Metropolitan Service District's 
immediate service area means the Metropolitan Service District 
boundary. 

One section of HB 2619 added a subsection to ORS 459.235 as follows: 

"ORS 459.235 Applications for permits; fees; bond. 

(1) 

(2) 

(3) If the application is for a regional disposal facility, the 
applicant shall file with the Department a surety bond in the form 
and amount established by rule by the Commission. " (Gopy of 
Section attached - Attachment I) 
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The Department is presently processing two permit applications for new 
regional disposal sites, Oregon Waste Systems near Arlington and Tidewater 
Barge near Boardman. In addition, one existing disposal site qualifies as a 
regional disposal site, Coffin Butte Landfill near Corvallis. 

Statement of Need for Rulemaking, Fiscal Impact Statement, Land Use 
Consistency Statement, Draft Rule and Notice of Public Hearing are attached 
(Attachment II, III, IV and V). 

Alternatives and Evaluation 

The Solid Waste Advisory Committee examined a wide range of options for 
financial assurance. 

The following questions were examined before a recommendation was made: 

1. What is financial assurance to be provided for and at what levels? 

a. Closure and post-closure, 
b. Potential environmental damage, and 
c. Potential liability to off-site parties. 

2. Can incentives be given for good operation/construction? 

3. What type of financial instruments are available for security? 

4. If extra money is accumulated over closure/post-closure costs, how 
should it be used upon site release? 

Existing closure and post-closure financial assurance requirements (OAR 340-
61-034) cover only the last five years of operation and post-closure 
activities. The amount is based on engineering estimates for anticipated 
activities only. It was the committee's recommendation that financial 
assurance for regional disposal facilities go beyond closure and post
closure activities, There was substantial discussion on what the amount for 
unanticipated costs should be if any. Several landfills in the state of 
Washington have had large expenditures for corrective action, some exceeding 
$30 million. The committee realized that they were changing the focus of 
the present closure and post-closure requirements by recommending that an 
"up front" closure fund be established and by also including a base amount 
for study, repair and remedial action. 

During all of the discussions, the committee agreed that the financial 
assurance requirements should not be so high that the smaller operator would 
be unable to compete. It was suggested that operators be allowed to create 
an accumulating fund over a number of years rather than have all of the 
money at the beginning. 

While the committee initially was in favor of incentives for good 
construction/operation, they ultimately decided that this concept was 
unworkable and dropped it from their recommendation. 
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It was also agreed that there should be financial assurance to cover 
closure/post-closure and potential remedial action. However, the committee 
indicated the Department should not get involved in requiring liability 
insurance for third party suits. This was based on the premise that the 
state should not be involved in requiring protection from citizen ci~il 
action. 

The committee recommended that all of the financial instruments presently in 
the rules (OAR 340-61-034) be allowed. These are: 

1. Closure trust fund, 
2. Surety bond, 
3. Irrevocable letter of credit, 
4. Closure insurance policy, 
5. Financial test, and 
6. Other forms with the same security. 

The following recommendation was made by the committee: 

o Financial assurance for regional sites be determined by the amount 
needed for closure/post-closure or $1 million whichever is higher. 

o That this fund be used for environmental liability at the 
direction of the Department to include study, repair and remedial 
action. 

o All of the instruments currently allowed for financial assurance 
be allowed, including building up of the fund over a number of 
years (per ton fee). 

DEQ staff took the committee's recommendation and prepared a draft rule. 
The draft rule was presented to the committee and received their approval. 

During discussions of financial assurance, the committee voiced concerns 
that this rule would only be a stop gap measure until additional legislation 
was developed. They are especially interested in extending financial 
assurance to other disposal sites and exploring the possibility of a state 
insurance pool to cover smaller sites. 

When financial assurance requirements for closure/post-closure of land 
disposal sites were imposed by the legislature in 1983 (ORS 459.270 and 
459.273), there was concern over accumulation of excess money by landfill 
operators. ORS 459.273 requires that excess money to the extent practical 
be used for the following: 

1. A reduction in the rates a person within the area served by the 
land disposal site is charged for solid waste collection service; 
or 

2. Enhancing present or future solid waste disposal facilities within 
the area from which the excess money was received. 
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Because of the past legislative concern, these requirements have been placed 
on financial assurance at regional sites. 

Summation 

1. ORS 459.235(3) requires the Commission to adopt rules regarding type 
and amount of financial assurance for regional disposal facilities. 

2. The Department's Solid Waste Advisory Committee has recommended that 
financial assurance rules contain the following: 

a. Financial assurance amount be equal to closure/post-closure cost 
estimates or $1 million, whichever is higher. 

b. That the Department be allowed to require use of the fund for 
remedial action in addition to closure/post-closure. 

c. That all instruments currently allowed in Department rules, OAR 
340-61-034, be acceptable forms of financial assurance. 

Director's Recommendation 

Based on the summation, it is recommended that the Commission authorize a 
public hearing to take testimony on proposed new financial assurance rules 
for regional disposal facilities, OAR 340-61-029. 

Attachments: 

R.L. Brown:b 
229-6237 
SB7423 
March 29, 1988 

I. ORS 459.235 
II. Statement of Need for Rulemaking 

III. Statement of Land Use Consistency 
IV. Draft Rule 

V. Notice of Public Hearing 



459.235 Applicatiorui.for·permits; fees; 
bond~ (1) Applications .for permits .shaJl be on 

· forms prescribed by the department. An .applica
. 'tion shall cont.a.in a description of the existing 

' . and proposed operation: and' the existing· and 
proposed facilities at the site, with det.ailed plana . 
and specifications for any facilities ti> be ·con-

. litructed. 'The application shall'includl! a recom
mendation by the local :government unit or:units 

, having jurisdiction and such other· infortnation 
the department 'deems . neceasazy :in order ··ro 
determine whether the. site and solid waste dis
posal facilities. located thereon and:the operation 
.wi)J comply with applicable. l'!l<IUimments. .. : ; ,., ,, 

· ·(2)- Subject. to the ·review of the Exeeutive 
Department and the prior approval of the appro· 
priat.e legislative review:agency., P.,rniit fees niay 
be charged in accordance with ORS· 468.065 (2), 

·(a) Uthe applicatiol\ is for ii regional disp<isal · 
facility, the applicant sl:iall file with the depart
ment a.surety bond in the·forni· and amount 
established by rule by the'i:omurlssion. The bond 

' or financial assurance shall be executed in favor 
. of the State of Oregon and shall be in an ·amount 
as determined by the department to be reasona
bly necessary .t<> p~te.;t the !WY.ironm~nt, and the 
,health, safety and welfare of .the people of the 
state. The commi.Ssion may allow the applicant to 
substitute· other'financial as'sur,µ,ee forthe bond, 
in the form and amount.the commissiori.'consid· en satisfactory. [1971 c.648 §9; 197h,37,§l; '19sa c:1.u 

1 §i;198?_c.~76_§18)·. ·· , .. ·· ,"_ .•;;•: 
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Before the Environmental Quality Commission 
of the State of Oregon 

In the Matter of Amending 
OAR 340-61-010 and Adopting 
OAR 340-61-029 

1. Statutory Authority 

) 
) 
) 

Statement of Need for Rule 
Amendment and Fiscal and 
Economic Impact 

ORS 459.235(3) provides that an applicant for a regional disposal site 
shall file with the Department a surety bond in the form and amount 
established by rule by the Commission. 

2. Statement of Need 

The Department presently has applications for two regional disposal 
sites. Before they can begin operation, the Commission must adopt 
rules setting the amount and form of financial assurance. 

3. Principal Documents Relied Upon 

a. Oregon Revised Statutes, Chapter 459. 
b. Oregon Administrative Rules, Chapter 340, Division 61. 

4. Fiscal and Economic Impact 

The proposal would require that a minimum of $1 million be accumulated 
by the permittee over a maximum period of 5 years. This would equate 
to approximately 30 cents per ton for users of the proposed eastern 
Oregon sites, based on anticipated annual disposal. If the applicant 
uses a corporate guarantee, there would be no cost to this rule. 

Valley Landfills, Inc., Corvallis, a small business, would be impacted 
by the rule beginning in July 1989. It is anticipated, however, that 
user fees at the disposal site would be increased to cover the 
additional cost. Other than small increases in fees to small 
businesses there would be no other fiscal impact on small businesses. 

SB7423.2 
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Before the Environmental Quality Commission 
of the State of Oregon 

In the Matter of Amending 
OAR 340-61-010 and Adopting 
OAR 340-61-029 

) 
) 
) 

Land Use Consistency 

The proposed rule amendments do not affect land use as defined in the 
Department's coordination program approved by the Land Conservation and 
Development Commission. 

SB7423.3 
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Proposed Amendments to OAR 340-61 

DEFINITIONS 

340-61-010 As used in these rules unless otherwise specified: 

(1) "Access road" means any road owned or controlled by the disposal 

site owner which terminates at the disposal site and which provides access 

for users between the disposal site entrance and a public road. 

(2) "Airport" means any area recognized by the Oregon Department of 

Transportation, Aeronautics Division, for the landing and taking-off of 

aircraft which is normally open to the public for such use without prior 

permission. 

(3) "Aquifer" means a geologic formation, group of formations or 

portion of a formation capable of yielding usable quantities of ground 

water to wells or springs. 

(4) "Assets" means all existing and probable future economic benefits 

obtained or controlled by a particular entity. 

(5) "Baling" means a volume reduction technique whereby solid waste is 

compressed into bales for final disposal. 

(6) "Base flood" means a flood that has a one percent or greater 

chance of recurring in any year or a flood of a magnitude equaled or 

exceeded once in 100 years on the average of a significantly long period. 

(7) "Closure permit" means a document issued by the Department 

bearing the signature of the Director or his authorized representative 

which by its conditions authorizes the permittee to complete active 

operations and requires the permittee to properly close a land disposal 
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site and maintain the site after closure for a period of time specified by 

the Department. 

(8) "Commission" means the Environmental Quality Commission. 

(9) "Cover material" means soil or other suitable material approved by 

the Department that is placed over the top and side slopes of solid wastes 

in a landfill. 

(10) "Composting" means the process of controlled biological 

decomposition of organic solid waste. 

(11) "Current assets" means cash or other assets or resources 

commonly identified as those which are reasonably expected to be realized 

in cash or sold or consumed during the normal operating cycle of the 

business. 

(12) "Current liabilities" means obligations whose liquidation 

is reasonably expected to require the use of existing resources properly 

classifiable as current assets or the creation of other current liabilities. 

(13) "Department" means the Department of Environmental Quality. 

(14) "Digested sewage sludge" means the concentrated sewage sludge that 

has decomposed under controlled conditions of pH, temperature and mixing in 

a digester tank. 

(15) "Director" means the Director of the Department of Environmental 

Quality. 

(16) "Disposal site" means land and facilities used for the disposal, 

handling or transfer of or resource recovery from solid wastes, including 

but not limited to dumps, landfills, sludge lagoons, sludge treatment 

facilities, disposal sites for septic tank pumping or cesspool cleaning 
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service, transfer stations, resource recovery facilities, incinerators for 

solid waste delivered by the public or by a solid waste collection service, 

composting plants and land and facilities previously used for solid waste 

disposal at a land disposal site; but the term does not include a facility 

subject to the permit requirements of ORS 468.740; a landfill site which is 

used by the owner or person in control of the premises to dispose of soil, 

rock, concrete or other similar nondecomposable material, unless the site is 

used by the public either directly or through a solid waste collection 

service; or a site licensed pursuant to ORS 481.345. 

(17) "Endangered or threatened species" means any species listed as such 

pursuant to Section 4 of the Federal Endangered Species Act and any other 

species so listed by the Oregon Department of Fish and Wildlife. 

(18) "Financial assurance" means a plan for setting aside financial 

resources or otherwise assuring that adequate funds are available to 

properly close and to maintain and monitor a land disposal site after 

the site is closed according to the requirements of a permit issued by the 

Department. 

(19) "Floodplain" means the lowland and relatively flat areas adjoining 

inland and coastal waters which are inundated by the base flood. 

(20) "Groundwater 11 means water that occurs beneath the land surface in 

the zone(s) of saturation. 

(21) "Hazardous waste 11 means discarded, useless or unwanted materials or 

residues in solid, liquid or gaseous state and their empty containers which 

are classified as hazardous pursuant to ORS 459.410. 
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(22) "Heat-treated" means a process of drying or treating sewage sludge 

where there is an exposure of all portions of the sludge to high 

temperatures for a sufficient time to kill all pathogenic organisms. 

(23) "Incinerator" means any device used for the reduction of 

combustible solid wastes by burning under conditions of controlled air flow 

and temperature. 

(24) "Land disposal site" means a disposal site in which the method of 

disposing of solid waste is by landfill, dump, pit, pond or lagoon. 

(25) "Landfill" means a facility for the disposal of solid waste 

involving the placement of solid waste on or beneath the land surface. 

(26) "Leachate" means liquid that has come into direct contact with 

solid waste and contains dissolved and/or suspended contaminants as a 

result of such contact. 

(27) "Liabilities" means probable future sacrifices of economic benefits 

arising from present obligations to transfer assets or provide services to 

other entities in the future as a result of past transactions or events. 

(28) 11 Local government unit 11 means a city, county, metropolitan service 

district formed under ORS Chapter 268, sanitary district or sanitary 

authority formed under ORS Chapter 450, county service district formed under 

ORS Chapter 451, regional air quality control authority formed under ORS 

468.500 to 468.530 and 468.540 to 468.575 or any other local government unit 

responsible for solid waste management. 

(29) 11 Net working capital 11 means current assets minus current 

liabilities. 
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(30) "Net worth" means total assets minus total liabilities and is 

equivalent to owner's equity. 

(31) "Open dump" means a facility for the disposal of solid waste which 

does not comply with these rules. 

(32) "Permit" means a document issued by the Department, bearing the 

signature of the Director or his authorized representative which by its 

conditions may authorize the permittee to construct, install, modify or 

operate a disposal site in accordance with specified limitations. 

(33) 11 Person11 means the state or a public or private corporation, local 

government unit, public agency, individual, partnership, association, firm, 

trust, estate or any other legal entity. 

(34) "Public waters" or "Waters of the State" include lakes, bays, 

ponds, impounding reservoirs, springs, wells, rivers, streams, creeks, 

estuaries, marshes, inlets, canals, the Pacific Ocean within the 

territorial limits of the State of Oregon and all other bodies of surface 

or underground waters, natural or artificial, inland or coastal, fresh or 

salt, public or private (except those private waters which do not combine 

or effect a junction with natural surface or underground waters), which are 

wholly or partially within or bordering the state or within its 

jurisdiction. 

(35) "Processing of wastes" means any technology designed to change the 

physical form or chemical content of solid waste including, but not limited 

to, baling, composting, classifying, hydropulping, incinerating and 

shredding. 
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(36) 11 Putrescible waste " means solid waste containing organic material 

that can be rapidly decomposed by microorganisms, which may give rise to 

foul smelling, offensive products during such decomposition or which is 

capable of attracting or providing food for birds and potential disease 

vectors such as rodents and flies. 

ilZ.l 11 Regional disposal site" means: 

(a) A disposal site selected pursuant to chapter 679. Ore~on Laws 1985: 

(b) A disposal site that receives. or a proposed disposal site that is 

designed to r·eceive more than 75. 000 tons of solid waste a year from 

commercial haulers from outside the immediate service area in which the 

disposal site is located. As used in this paragraph. 11 irnmediate service 

area" means the county boundary of all counties except a county that is 

within the boundary of the metropolitan service district, For a county 

within the metropolitan service district. 11 immediate service area" means the 

metropolitan service district boundary. 

,(ID [(37)] "Resource recovery" means the process of obtaining useful 

material or energy from solid waste and includes: 

(a) "Energy recovery," which means recovery in which all or a part 

of the solid waste materials are processed to utilize the heat content, 

or other forms of energy, of or from the material. 

(b) "Material recovery," which means any process of obtaining from 

solid waste, by presegregation or otherwise, materials which still have 

useful physical or chemical properties after serving a specific purpose 

and can, therefore, be reused or recycled for the same or other purpose. 
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(c) "Recycling," which means any process by which solid waste 

materials are transformed into new products in such a manner that the 

original products may lose their identity. 

(d) 11 Reuse," which means the return of a commodity into the economic 

stream for use in the same kind of application as before without change 

in its identity . 

.Ll22. [ (38)] "Salvage" means the controlled removal of reusable, 

recyclable or otherwise recoverable materials from solid wastes at a solid 

waste disposal site. 

ilQl [ (39)] "Sanitary landfill" means a facility for the disposal of 

solid waste which complies with these rules. 

i.!!:.12. ((40)] "Sludge" means any solid or semisolid waste and associated 

supernatant generated from a municipal, commercial, or industrial 

wastewater treatment plant, water supply treatment plant or air pollution 

control facility or any other such waste having similar characteristics and 

effects . 

..(All ((41)] "Solid waste" means all putrescible and non-putrescible 

wastes, including but not limited to garbage, rubbish, refuse, ashes, waste 

paper and cardboard; sewage sludge, septic tank and cesspool pumpings or 

other sludge; commercial, industrial, demolition and construction wastes; 

discarded or abandoned vehicles or parts thereof; discarded home and 

industrial appliances; manure; vegetable or animal solid and semi-solid 

wastes, dead animals and other wastes; but the term does not include: 

(a) Hazardous wastes as defined in ORS 459.410. 

(b) Materials used for fertilizer or for other productive purposes or 
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which are salvageable as such materials are used on land in agricultural 

operations and the growing or harvesting of crops and the raising of fowls 

or animals . 

.1.!!ll [(42)] "Solid waste boundary" means the outermost perimeter (on 

the horizontal plane) of the solid waste at a landfill as it would exist at 

completion of the disposal activity. 

ii.!U [(43)] "Tangible net worth" means the tangible assets that remain 

after deducting liabilities; such assets would not include intangibles such 

as goodwill and rights to patents or royalties. 

~ [(44)] "Transfer station" means a fixed or mobile facility, 

normally used as an adjunct of a solid waste collection and disposal system 

or resource recovery system, between a collection route and a disposal 

site, including but not limited to a large hopper, railroad gondola or 

barge. 

ii.§.1 [(45)] "Underground drinking water source" means an aquifer 

supplying or likely to supply drinking water for human consumption. 

ill.l [ ( 46)] "Vector" means any insect, rodent or other animal capable 

of transmitting, directly or indirectly, infectious diseases from one 

person or animal to another. 

i.!±1l.l [ (47)] "Waste" means useless or discarded materials. 

il.21 [(48)] "Zone of saturation" means a three (3) dimensional section 

of the soil or rock in which all open spaces are filled with groundwater. 

The thickness and extent of a saturated zone may vary seasonally or 

periodically in response to changes in the rate or amount of groundwater 

recharge, discharge or withdrawal. 
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REGIONAL LANDFILLS 

OAR 340-61-029 

(l)(a) At least three (3) months prior to first receiving waste. the 

applicant for a new regional disposal facility shall submit to and have 

approved by the Department. a financial assurance plan. For purposes of 

this rule "new regional disposal facility" is a regional disposal facility 

which has received no waste prior to January 1, 1988. 

(b) Regional disposal facilities existing on January 1. 1988 must 

submit to the Department a financial assurance plan with their application 

for renewal of the existing solid waste disposal permit at least three (3) 

months prior to permit expiration. 

(c) The financial assurance plan must be in accordance with OAR 

340-61-034(1) (a), (b) and (c). 

(2) The total amount of financial assurance to be provided shall be the 

greater of: 

(a) The sum of closure and post-closure estimated costs as approved by 

the Department. or 

(b) $1. 000' 000' 

(3)(a) The Department will approve only forms of financial assurance 

which are listed in OAR 340-6l-034(3)(c) (A through G), 

(b) If the financial assurance plan provides for accumulation of the 

total amount over a period of time. the time shall not exceed five (5) years 

from startup or renewal of the permit. 
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(4) The financial assurance plan must be evaluated by the applicant and 

new amounts submitted to the Department as operational plans are amended or 

at least once each five (5) years. 

(5) Financial assurance shall provide that the Department may use a 

portion. or all. of the financial assurance to cover study/repair and 

remedial action to address pollution from the landfill. 

(6) If the Department requires use of the financial assurance for 

remedial action, the permittee shall submit a plan within three (3) months 

to reestablish the fund. 

(7) Upon successful closure and release from permit requirements by the 

Department. any excess money in the financial assurance account must be used 

in a manner consistent with OAR 340-61-034(3)(a)(C). 

(8) The permittee is subject to audit by the Department and shall allow 

the Department access to all records during normal business hours for the 

purpose of determining compliance with this rule. 



Attachment V 

Oregon Department of Environmental Quality 
Agenda Item G 

4/29/88, EQC Meeting 

A CHANCE TO COMMENT ON • • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

811 S.W. 6th Avenue 
Portland, OR 97204 

11/1/86 

NOTICE OF PUBLIC HEARING 

Hearing Date: 
Comments Due: 

6/2/88 
6/3/88 

Persons applying for or holding a Solid Waste Disposal Permit for a 
regional disposal facility. 

Adoption of a new rule requiring financial assurance at a 
regional disposal facility. 

A regional disposal facility (receives over 75,000 tons of solid 
waste yearly from out of county) will be required to provide at least 
$1 million financial assurance for closure/post-closure and remedial 
action. The facility will be allowed to accumulate the money over a 
five-year period. Financial assurance may be provided by instruments 
presently identified in Department rules (OAR 340-61-034). These are: 
1. closure trust fund, 2. surety bond, 3. irrevocable letter of credit, 
4. closure insurance policy, 5. financial test, 6. other forms with the 
same security. 

A public hearing is scheduled for: 

9:00 a.m., Thursday 
June 2, 1988 
DEQ, Headquarters Office 
4th Floor Conference Room 
811 S.W. 6th Avenue 
Portland 

Written comments should be sent to Robert L. Brown, Hazardous and Solid 
Waste Division, DEQ, 811 S.W. 6th Avenue, Portland, OR 97204-1390, by 
5:00 p.m., June 3, 1988. 

The Environmental Quality Commission may adopt the rule as proposed, 
adopt a modified rule or decline to adopt the rule as a result of the 
hearing testimony. 

Statements of Need, Fiscal Impact, Land Use Consistency, Statutory 
Authority and Principal Documents Relied Upon are filed with the 
Secretary of State. 

SB7423.5 
FOR FURTHER INFORMATION: 
Contact the person or division identified in the pubHc notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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GOV<:RNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item H, April 29, 1988, EQC Meeting 

BACKGROUND 

Request for authorization to conduct a public hearing on 
proposed amendments and new rules relating to the ouuortunitv 
to recycle yard debris, OAR 340-60-015 through 140. 

On December 11, 1987 the Environmental Quality Commission (EQC) adopted 
rules which identified yard debris as a principal recyclable material in the 
five Portland area wastesheds. At that meeting the EQC directed the 
Department to draft additional rules which clarify the range of acceptable 
alternative methods for providing the opportunity to recycle yard debris. 

The Commission has been dealing with the issue of yard debris recycling 
since they adopted rules relating to the implementation of the Oregon 
Recycling Opportunity Act in December 1984. Over that time period the 
Department has met with a series of yard debris recycling task forces, held 
a number of informational meetings and public hearings and periodically 
returned to the Commission with issues related to yard debris recycling. 

The major questions which have been raised before the Commission and the 
Department have been as follows: 

1) Are the yard debris processors capable of handling the additional 
volume which will be generated from a collection system? Is there a 
market for more processed yard debris products? 

2) How can yard debris collection and processing capacity be balanced? 

3) Who will plan, provide and pay for yard debris collection. 

4) What level of yard debris recycling/collection service will be 
required? 
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5) What are acceptable alternative methods for providing the 
opportunity to recycle? What standard will be used for the acceptance 
or non acceptance of a proposed alternative method? 

Local governments, solid waste and recyclable material collectors and yard 
debris processors in each of the five wastesheds of focus must determine 
where yard debris can be successfully collected and recycled and where it 
fails to meet the definition of a 11 recyclable material". 

Program costs are a concern for both the service providers and the public. 
If programs are established too quickly they may overload the existing 
processing capacity and create economic. and environmental problems. If 
inefficient programs are established they may be so costly that there will 
be a public backlash with a resulting low participation. On the other hand, 
local government and the collection industry are very hesitant to initiate a 
costly new collection program without assurance of program success and some 
form of cost recovery. 

The Department has continued to work with an advisory group of affected 
persons during this rule drafting process. This group has reviewed and 
commented on the proposed rules but has not reached a consensus in support 
of the proposed rules. There remains a strong difference of opinion as to 
the appropriate level of yard debris recycling and the appropriate role for 
the Department and Commission in directing the development of yard debris 
collection and recycling programs. 

The proposed rules address eight major issues elements: 1) standards for a 
range of acceptable alternative methods; 2) responsibility for development 
of the yard debris recycling plan; 3) responsibility for providing the 
opportunity to recycle yard debris; 4) performance standards for yard debris 
recycling programs; 5) an annual report on processor demand; 6) linkage 
between the processor demand and collection system performance standards; 7) 
requirements related to yard debris recycling at depots and disposal sites; 
and 8) clarification of the ability of service providers to charge for yard 
debris collection service. 

The proposed rules both identify standards for acceptable alternative 
methods and list specific methods which might be proposed. There was 
discussion of this issue with the advisory group and some proposed 
alternative methods were dropped from the rules. A strong feeling among 
some of the advisors was that a greater range of acceptable alternative 
methods should be provided. There was also some concern that the standards 
were too restrictive on service providers. 

The responsibility for planning and development of yard debris recycling 
program falls on local government. Some of the advisors felt either the 
planning or both the planning and development functions were more 
appropriately done at the regional level. The proposed rules were changed 
to provide the option for local governments to use regional planning and 
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implementation agencies if they so desire. There was also a suggestion that 
the Department or Commission should use its authority over Metro's regional 
waste reduction plan to facilitate the development of a regional yard debris 
recycling program. 

Performance standards for yard debris programs have been incorporated into 
the proposed rules. These performance standards are linked to the ability 
of the yard debris processors to utilize increasing amount of material. 
There is also a linkage between the processor demand and the planning 
process. The rules call for the Department to report on processor demand so 
that this information can be incorporated into the planning process. The 
performance standards are designed so that local government will not be 
required to provide yard debris collection programs which are beyond the 
processor's marketing capacity. There was strong advisor support for the 
concept of linking collection requirements to processor market capacity. 
However, some advisors felt this relationship was already implicit in the 
definition of "recyclable material" and that it was unnecessary to 
delineate it further in performance standards. 

The rules also provide guidance for the operation of collection depots at 
disposal sites or other appropriate locations and restrict disposal of 
source separated yard debris at landfills. 

The question of how new yard debris collection programs will be financed is 
another major issue. Early drafts of the proposed rules contained specific 
financing mechanisms. However, the advisory group felt that local and 
regional governments already had adequate authority to finance the cost of 
yard debris collection and specific financing proposals were removed at 
their suggestion. 

ALTERNATIVES AND EVALUATION 

The Commission has three major alternatives in adopting rules relating to 
the collection and recycling of yard debris. First, the Commission could 
adopt the minimum required guidance and leave the bulk of the details on how 
the opportunity to recycle will be provided to the affected persons in each 
wasteshed. Second, the Commission could identify the major issues and 
provide rules which structure the decision making process for local 
governments and the affected persons. Finally, the Commission could adopt 
rules which deal with each specific local issue. 

The Oregon revised statutes and administrative rules related to the 
opportunity to recycle provide the basic direction for affected persons to 
determine if and how to provide the opportunity to recycle yard debris. 
These basic standards leave a great deal of room for interpretation. Most 
important, however, is that they do not address the issues of responsibility 
or level of performance for each aspect of providing the opportunity to 
recycle. These issues are only addressed by the Commission after it has 
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made a finding that the opportunity to recycle is not being provided to a 
portion of a wasteshed. 

If the Commission adopts rules which provide guidance as to responsibility 
for and adequacy of program implementation, this guidance will be available 
to the affected persons prior to program planning and implementation. Local 
governments and service providers will be aware of their roles and be able 
to act accordingly. The proposed rules provide this type of guidance. 
These rules identify the specific role of local government, provide criteria 
for determining when an alternative method is acceptable, and set minimum 
performance standards of yard debris recycling programs. They also address 
some specific issues which have been raised by affected persons during past 
yard debris recycling discussions. 

Finally, the Commission could adopt rules which attempt to resolve each 
local issue relating to yard debris. This approach would make local 
government's planning process much easier. However, there is so much 
diversity among the local yard debris recycling situations it would be very 
difficult to produce specific rules which address all of the situations 
satisfactorily. Very specific rules may not allow the affected person to 
design and implement the most appropriate yard debris recycling program for 
their jurisdiction. 

SUMMATION 

1. The Commission has identified yard debris as a principal recyclable 
material in the five Portland area wastesheds. 

2. The Commission has directed the Department to draft additional rules 
which clarify the range of acceptable alternative methods for providing 
the opportunity to recycle source separated yard debris. 

3. The Department has drafted proposed rules which clarify the range of 
alternative methods. 

4. These proposed rules also assign responsibility for planning and 
implementation of yard debris recycling programs and provide a process 
for linking the rate of yard debris collection to the demand for 
material from yard debris processors. 

5. The Department has conferred with key affected person during the 
development of the proposed rules. Although many suggestions were 
incorporated into the proposed rules there was no consensus on several 
of the major issues addressed in the rule. 

6. The proposed rules provide guidance on the major issues relating to 
yard debris recycling. These rules also set minimum standards for yard 
debris recycling programs and for alternative methods for providing the 
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opportunity to recycle yard debris. However, these rules still leave 
room for local governments and other affected persons to decide what 
specific direction yard debris recycling will take in their 
jurisdiction. 

DIRECTOR'S RECOMMENDATION 

Based upon the summation, it is recommended that the Commission authorize a 
public hearing on the proposed rule changes related to yard debris recycling 
programs. 

Attachments 
I. Proposed Rule Changes OAR 340-60-015 to 140 
II. Rule Making Statements 1987 EQC Meeting 
III. Public Notice 

William R. Bree:WRB 
229-6975 
March 30, 1988 
YF3027.l 
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OREGON ADMINISTRATIVE RULES 
DIVISION 60 

Recycling and Waste Reduction 

OAR 340-60-015 is amended as follows: 

Policy Statement 
340-60-015 Whereas inadequate solid waste collection, storage, 

transportation, recycling and disposal practices waste energy and natural 
resources and cause nuisance conditions, potential hazards to public health 
and pollution of air, water and land environment, it is hereby declared to 
be the policy of the Commission: 

(1) To require effective and efficient waste reduction and recycling 
service to both rural and urban areas. 

(2) To promote and support comprehensive local or regional government 
solid waste and recyclable material management: 

(a) Utilizing progressive waste reduction and recycling techniques; 
(b) Emphasizing recovery and reuse of solid waste; and 
(c) Providing the opportunity to recycle to every person is Oregon 

through best practicable methods. 
(3) To establish a comprehensive statewide program of solid waste 

management which will, after consideration of technical and economic 
feasibility, establish the following priority in methods of managing solid 
waste: 

(a) First, to reduce the amount of solid waste generated; 
(b) Second, to reuse material for the purpose for which it was 

originally intended; 
(c) Third, to recycle material which cannot be reused; 
(d) Fourth, to recover energy from solid waste that cannot be reused or 

recycled so long as the energy recovery facility preserves the quality of 
air, water and land resources; and 

(e) To dispose of solid waste that cannot be reused, recycled, or from 
which energy cannot be recovered by landfilling or other methods approved 
by the Department. 

(4) To retain primary responsibility for management of adequate solid 
waste programs with local government units. 

(5) To encourage maximum participation of all affected persons and 
generators in the planning and development of required recycling programs. 

(6) To place primary emphasis on the provision of the opportunity to 
recycle to residential generators of source separated recyclable materials. 

(7) To encourage local government to develop programs to provide the 
opportunity to recycle which cause only minimum dislocation of: 

(a) Recycling efforts, especially the activities of charitable, 
fraternal, and civic groups; and 

(b) Existing recycling collection from commercial and industrial 
sources. 

Page 1 
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(8) To encourage local governments to develop programs to provide the 
opportunity to recycle source separated recyclable material in a manner 
which results in the highest level of public participation and the greatest 
level of removal of recyclable material from the solid waste stream. Such a 
program should provide frequent. convenient and easily publicized and 
understood system for the collection of recyclable material from every 
resident in the jurisdiction. 

(9) Encourage the utilization of products made from recyclable material 
including processed or composted yard debris products. 

(10) Coordinate the recovery of source separated recyclable materials 
with the demand for those materials from the facilities which recycled them 
and the demand for the products made from recyclable materials. 

OAR 340-60-030 is amended as follows: 

Principal Recyclable Material 
340-60-030 (1) The following are identified as the principal 

recyclable materials in the wastesheds as described in Sections (4) through 
(12) of this rule: 

(a) Newspaper; 
(b) Ferrous scrap metal; 
(c) Non-ferrous scrap metal; 
(d) Used motor oil; 
(e) Corrugated cardboard and kraft paper; 
(f) Aluminum; 
(g) Container glass; 
(h) Hi-grade office paper; 
(i) Tin cans; 
(j) Yard debris[, effective upon adoption by the Commission of 

additional rules which clarify the range of acceptable alternative methods 
for providing the opportunity to recycle source separated yard debris]. 

(2) In addition to the principal recyclable materials listed in 
section (1) of this rule, other materials may be recyclable material at 
specific locations where the opportunity to recycle is required. 

(3) The statutory definition of "recyclable material" (ORS 
459.005(15)) determines whether a material is a recyclable material at a 
specific location where the opportunity to recycle is required. 

(4) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (j) of this rule: 

(a) Clackamas wasteshed; 
(b) Multnomah wasteshed; 
(c) Portland wasteshed; 
(d) Washington wasteshed; 
(e) West Linn wasteshed. 
(5) In the following wastesheds, the principal recyclable materials 

are those listed in subsections l(a) through (i) of this rule: 
(a) Benton and Linn wasteshed; 
(b) Clatsop wasteshed; 
(c) Hood River wasteshed; 
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(d) Lane wasteshed; 
(e) Lincoln wasteshed; 
(f) Marion wasteshed; 
(g) Polk wasteshed; 
(h) Umatilla wasteshed; 
(i) Union wasteshed; 
(j) Wasco wasteshed; 
(k) Yamhill wasteshed. 
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(6) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (g) of this rule: 

(a) Baker wasteshed; 
(b) Crook wasteshed; 
(c) Jefferson wasteshed; 
(d) Klamath wasteshed; 
(e) Tillamook wasteshed. 
(7) In the following wastesheds, the principal recyclable materials are 

those listed in subsections l(a) through (h) of this rule: 
(a) Coos wasteshed; 
(b) Deschutes wasteshed; 
(c) Douglas wasteshed; 
(d) Jackson wasteshed; 
(e) Josephine wasteshed. 
(8) In the following wasteshed, the principal recyclable materials are 

those listed in subsections (l)(a) through (f) of this rule: 
Malheur wasteshed. 

(9) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (g) and (i) of this rule: 

(a) Columbia wasteshed; 
(b) Milton-Freewater wasteshed. 

(10) In the following wastesheds, the principal recyclable materials 
are those listed in subsections l(a) through (e) of this rule: 

(a) Curry wasteshed; 
(b) Grant wasteshed; 
(c) Harney wasteshed; 
(d) Lake wasteshed. 

(11) In the following wastesheds, the principal recyclable materials are 
those listed in subsections l(a) through (d) of this rule: 

(a) Morrow wasteshed; 
(b) Sherman wasteshed; 
(c) Wallowa wasteshed. 

(12) In the following wastesheds, the principal recyclable materials are 
those listed in subsections (l)(b) through (d) of this rule: 

(a) Gilliam wasteshed; 
(b) Wheeler wasteshed. 

(13) (a) The opportunity to recycle shall be provided for each of the 
principal recyclable materials listed in sections (4) through (12) of this 
rule and for other materials which meet the statutory definition of 
recyclable material at specific locations where the opportunity to recycle 
is required. 

Page 3 



Attachment I 
Agenda Item H 
4/29/88, EQC Meeting 

(b) The opportunity to recycle is not required for any material which a 
recycling report, approved by the Department, demonstrates does not meet the 
definition of recyclable material for the specific location where the 
opportunity to recycle is required. 

(14) Between the time of the identification of the principal 
recyclable materials in these rules and the submittal of the recycling 
reports, the Department will work with affected persons in every wasteshed 
to assist in identifying materials contained on the principal recyclable 
material list which do not meet the statutory definition of recyclable 
material at some locations in the wasteshed where the opportunity to recycle 
is required. 

(15) Any affected person 
principal recyclable material 
variance under ORS 459.185. 

(16) The Department will 
recyclable material lists and 
the Commission. 

may request the Commission modify the list of 
identified by the Commission or may request a 

at least annually review 
will submit any proposed 

the principal 
changes to 

OAR 340-60-035 is amended as follows: 

Acceptable, Alternative Methods for Providing the Opportunity to Recycle 
340-60-035 (1) Any affected person in a wasteshed may propose to the 

Department an alternative method for providing the opportunity to recycle. 
Each submittal shall include a description of the proposed alternative 
method and a discussion of the reason for using this method rather than the 
general method set forth in OAR 340-60-020(l)(a). 

(2) The Department will review these proposals as they are received. 
Each proposed alternative method will be approved, approved with conditions, 
or rejected based on consideration of the following criteria: 

(a) The alternative will increase recycling opportunities at least to 
the level anticipated from the general method set forth in; OAR 340-60-020 
for providing the opportunity to recycle; 

(b) The conditions and factors which make the alternative method 
necessary; 

(c) The alternative method is convenient to the people using or 
receiving the service; 

(d) The alternative method is as effective in recovering recyclable 
materials from solid waste as the general method set forth in OAR 340-60-020 
for providing the opportunity to recycle. 

(3) The affected persons in a wasteshed may propose as provided in 
section (1) of this rule an alternative method to providing on-route 
collection as part of the opportunity to recycle for low density population 
area within the urban growth boundaries of a city with a population over 
4,000 or, where applicable, the urban growth boundaries established by a 
metropolitan district. 

(4) The Department may not approve or conditionally approve an 
alternative method for providing the opportunity to recycle yard debris if 
the program does not meet the following minimum standards: 
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(a) The alternative method is available to all residents in the local 
jurisdiction. 

(b) The alternative method results in the recycling of yard debris, 
(c) There is a promotion campaign which is designed to inform all 

potential users about the availability and use of the method, 
(d) The jurisdictions covered by the alternative method are included in 

a yard debris recycling plan approved by the Department which includes the 
alternative method, and 

(e) Implementation of the alternative method will meet the performance 
requirements of section OAR 340-60-130. 

(5) The Department shall include, but is not limited to, the following 
criteria in an evaluation of an alternative method for providing the 
opportunity to recycle yard debris. 

(a) Projected participation rate. 
(b) Projected recovery rate, 
(c) Distance the residents of the Jurisdiction have to travel to use 

the alternative method. 
(d) Potential for expansion, 
(e) The type and level of promotion and education associated with the 

alternative method. 
(6) The Department may orovide conditional approval of an alternative 

method for providing the opportunity to recycle yard debris which is not as 
effective as monthly on-route collection if: 

(a) One of the conditions of anuroval is a phased improvement in the 
alternative method to reach or exceed the level of effectiveness of on
route collection or, 

(b) In a iurisdiction which is served only by a processor or processors 
who have a limited demand for yard debris one of the conditions of the 
approval is a phased improvement in the alternative method to match the 
growth in processor demand for yard debris. 

(7) The following methods for providing the opportunity to recycle vard 
debris shall be considered to be acceptable alternatives to monthly on-route 
collection of yard debris provided they can meet the performance standards 
set out in OAR 340-60-130: 

(a) Seasonal weekly or seasonal monthly on-route collection of yard 
debris from all collection service customers or all residents; 

(b) Seasonal weekly or seasonal monthly on-call collection of yard 
debris from all residents: 

(c) Weekly. bimonthly. monthly. monthly with weekly service during high 
generation seasons. seasonal weekly. seasonal monthly or continuously 
available collection depot for yard debris from all residents: 

(d) Annual or biannual on-route or on-call collection of yard debris 
from all residents. 

OAR 340-60-075 is amended as follows: 

Reasonable Specifications for Recyclable Materials 
340-60-075 No person providing the opportunity to recycle shall be 

required to collect or receive source separated recyclable material which 
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has not been correctly prepared to reasonable specifications which are 
related to marketing, transportation [or)~ storage or regulatory agency 
requirements and which have been publicized as part of an education and 
promotion program. 

OAR 340-60-080 is amended as follows: 

Prohibition 
340-60-080 In addition to the provisions set forth in ORS 459.195, no 

person shall: 
ill Dispose of source separated recyclable material which has been 

collected or received from the generator [by any method other than reuse or 
recycling.] by landfilling. 

(2) Contaminate source separated recyclable material which has been set 
out for collection or delivered to a collection depot or to a recycling 
facility with solid waste or other material in such a way as to render that 
material not recyclable. 

Local Government Responsibility 

340-60-115 Each local government unit in a wasteshed where yard debris 
has been identified as a principal recyclable material shall, either 
individually or joinitly through intergovernmental agreement, provide for 
the following: 

(1) The yard debris recycling plan called for in OAR 340-60-125. 
(2) Either an on-route program for yard debris collection from each 

collection service customer in the jurisdiction. or an acceptable 
alternative method which meets the criteria set out in OAR 340-60-035 and 
OAR 340-60-130 and 

(3) An education and promotion program which meets the requirements of 
OAR 340-60-040. 

Yard Debris Processors' Demand Report 

340-60-120 The Department will at least annually review and report the 
level of demand for yard debris at processing facilities including: 

(1) Yard debris received; 
(2) Sales and distribution of vard debris products: 
(3) Projected sales and distribution for the next three years. 

Yard Debris Recycling Plans 

340-60-125 (1) Each local government unit in the wastesheds where 
yard debris has been identified as a principal recyclable material shall, 
individually or jointly through intergovernmental agreement, submit to the 
Department, as part of the wasteshed recycling report, a yard debris 
recycling plan which describes how the opportunity to recycle yard debris 
will be provided to the residents in their jurisdiction. · 
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(2) The yard debris recycling plan shall include the following 
information: 

(a) The estimated amount of yard debris available, 
(b) The proposed collection method for yard debris, 
(c) The number of potential participants in the program. 
(d) The projected participation level. 
(e) The expected amount of material to be recovered, 
(f) The process by which the yard debris will be recycled or the 

location to which the yard debris will be sent for recycling. 
Cg) The projected growth of the program over the first four years of 

operation. and 
(h) Any approved alternative method for providing the opportunity to 

recycle yard debris which is going to be used. 
(3) The Department shall review and approve or disapprove the yard 

debris recycling plans based on whether the information in the plan is 
accurate and the program described in the plan is designed to meet the 
performance requirements in OAR 340-60-030. 

Yard Debris Recycling Programs 

OAR 340-60-130 Each local government unit in the wastesheds where yard 
debris has been identified as a principal recyclable material shall, either 
individually or iointly through intergovernmental agreement. provide the 
opportunity to recycle source separated yard debris. 

(1) Programs for providing the opportunity to recycle yard debris shall 
be designed to recover yard debris at the level identified in an approved 
yard debris recycling plan. 

(2) Within one year after the Department has reported a processors' 
demand of 25% and has approved the local government's yard debris recycling 
report. that local government shall provide a yard debris recycling program 
which results in recovery of at least 25% of the yard debris generated in 
the jurisdiction. 

(3) Within one year after the Department has reported a processors' 
demand of 50% and has approved the local government's yard debris recycling 
report. that local government shall provide a yard debris recycling program 
which results in recovery of at least 50% of the yard debris generated in 
the jurisdiction. 

(4) Within one year after the Department has reported a processors' 
demand of 75% and has approved the local government's yard debris recycling 
report, that local government shall provide a yard debris recycling program 
which is designed to recover 75% and results in recovery of at least 50% of 
the yard debris generated in the jurisdiction. 

(5) Within one year after the Department has reported a processors' 
demand of 100% and has approved the local government's yard debris 
recycling report, that local government shall provide a yard debris 
recycling program which is designed to recover 100% and results in recovery 
of at least 50% of the yard debris generated in the jurisdiction. 

(6) If a local government unit does not submit an acceptable yard 
debris recycling plan as called for in OAR 340-60-125. or if a yard debris 
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recycling program fails to meet the performance standards set out in this 
rule it shall be considered to be not providing the opportunity to recycle 
yard debris and the Department may order the local government to provide: 

(a) Weekly on route collection of yard debris to all of the residents 
of that jurisdiction. and 

(b) An education and promotion program which meets the requirements of 
OAR 340-60-040. 

CHARGE FOR SERVICE 

340-60-135 A local government unit, yard debris depot operator, or 
yard debris collector may charge the yard debris generators who use the 
collection system an amount up the actual cost of providing the service: 

(1) The charge for operation of a separate program for the collection 
of yard debris shall not be considered an additional charge for service as 
is prohibited in ORS 459.190. 

(2) The cost of providing the service may include associated costs such 
as the cost of administration. enforcement. nuisance control and reasonable 
profit to private operators. 

YARD DEBRIS AT DISPOSAL SITES 

340-60-140 (1) All disposal sites in a wasteshed in which yard debris 
has been identified as a principal recyclable material are prohibited from 
receiving source separate yard debris for disposal after the Department has 
made the capacity review and report called for in OAR 340-60-120. 

(2) By January 1. 1989 each disposal site in the wastesheds where yard 
debris has been identified as a principal recyclable material shall provide 
at a separate location. a yard debris collection depot. where yard debris 
can be delivered. The operator of the disposal site shall be responsible to 
see that all of the yard debris delivered to the yard debris collection 
depot is recycled into a usable product on-site or is sent to a facility 
where it is recycled into a usable product. 

(3) A disposal site operator may refer the public to a "more convenient 
location". as provided in ORS 459.165 (l)(a). for delivery of source 
separated yard debris if the location is more convenient to the majority of 
the public served by the disposal site. 

(4) A disposal site may refuse to accept source separated yard debris 
for disposal if it has documented to the Department that source separated 
yard debris is not a recyclable material at: 

(a) the on-site yard debris recycling depot or 
(b) a "more convenient location" as provided in ORS 459.165 (l)(a). 
(5) The operator of a depot for the collection of source separated yard 

debris may not include the cost transfer to and tipping fees at a processing 
facility to calculated if yard debris is a recyclable material unless those 
costs are included in the fee charged to the public to deliver yard debris 
to the depot. 

(6) Each disposal site where source separated yard debris is a 
recyclable material shall charge a surcharge for loads of material which are 
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substantially all yard debris but are contaminated with 10% or less by 
volume contamination and thus not suitable for recycling. The surcharge 
shall be the greater of $1 per cubic yard or $5 per ton. The revenue from 
such a surcharge shall be returned to the local government unit from which 
the material originated and shall be used for the yard debris collection 
promotion and education programs. 

YF3030 
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Amendments and Proposed New Rules Pertaining to the Opportunity to Recycle 

OAR Chapter 340, Division 60, Sections 015 through 140 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to amend a rule. 

STATEMENT OF NEED: 

Legal Authority 

ORS 459.170 requires the Commission to adopt rules and guidelines necessary 
to carry out the provisions of ORS 459.165 to 459.200. Yard debris has been 
identified as a principal recyclable material in five wastesheds. The 
Commission is amending rules and adopting new rules which are necessary to 
carry out the provisions of the Act relating to providing the opportunity to 
recycle yard debris. 

Need for the Rule 

Yard debris represents a significant portion of the solid waste stream 
presently going to disposal in the Portland metropolitan area. The 
Environmental Quality Commission has identified source separated yard debris 
as a principal recyclable material in the five Portland area wastesheds. 
Local goverrunents and other affected persons are now required to determine 
if yard debris meets the definition of a recyclable material at the specific 
locations where on-route or depot collection systems for recyclable 
materials are required. Additional rules from the Commission will clarify 
the responsibility of each of the affected persons, provide a mechanism to 
balance the level of collection of yard debris to the potential demand for 
yard debris at processing facilities, and clarify the range of acceptable 
alternative methods for providing the opportunity to recycle yard debris. 
The yard debris recycling programs which will be developed under these rules 
would result in a significant reduction in waste disposal at land disposal 
sites. 

Principal Documents Relied Upon 

a. Oregon Revised Statutes, Chapter 459. 
b. Oregon Administrative Rules, Chapter 340, Division 60. 
c. Technical Report: Feasibility Analysis of Yard Debris Collection 

Alternatives, Metropolitan Service District, January 1988. 
d. Metro Marketing Plan for Yard Debris Compost, Metropolitan Service 

District, November 1986. 
e. Market Analysis of Portland Metropolitan Area Yard Debris, Metropolitan 

Service District, September 1986. 
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g. "Economics of On-Route Collection of Yard Debris, 11 Metropolitan 
Service District, December 1985. 

h. "A Demonstration Project for Recycling Yard Debris," Metropolitan 
Service District, March 1983. 

FISCAL AND ECONOMIC IMPACT STATEMENT: 

This action will have no significant fiscal impact on the Department. It 
will have an economic impact on local government, private businesses and the 
public. 

Separate systems for the collection of source separated yard debris will 
have costs associated with them. These costs will have to be paid by the 
yard debris generator, solid waste generator or appropriate local 
government. The amount of cost will vary depending on the system of 
collection and the type of regulation and rate control exercised by local 
government. Ultimately, the public will pay additional costs of new yard 
debris collection systems. 

In many cases the collection and recycling of yard debris can be provided 
at less cost to the generator of that material than collection and disposal 
of the same material as solid waste. These savings over the cost of 
disposal should be experienced by the public in lower solid waste 
collection and disposal costs. 

Small businesses will also be affected by any change in the collection 
system for yard debris. Competition between small businesses for this new 
level of service will cause some companies to benefit, potentially at the 
expense of others. There should be a significant net increase in business 
activity in the collection of yard debris. 

Yard debris processors should also benefit from the increased levels of 
material recovery. Finally, there should be an increase in the 
availability of processed yard debris products. This may result in a price 
reduction on this material to the public. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rules appear to affect land use and appear to be consistent 
with statewide planning goals. 

With regard to Goal 6 (air, water and land resources quality), the rules 
provide for recycling of solid waste in a manner that encourages the 
reduction, recovery and recycling of material which would otherwise be 
solid waste, and thereby provide protection for air, water and land 
resource quality. 
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With regard to Goal 11 (public facilities and services), the rules provide 
for solid waste disposal needs by promoting waste reduction at the point of 
generation, through beneficial use and recycling. The rules also intend to 
assure that current and long-range waste disposal needs will be reduced by 
the provision of the opportunity to recycle. 
The rules do not appear to conflict with other goals. 

Public comment on any land use issue involved is invited and may be 
submitted in the manner described in the accompanying NOTICE OF PUBLIC 
HEARING. 

It is requested that local, state and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide Planning Goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflicts brought 
to our attention by local, state or federal authorities. 

WRB:b 
YB5173.R 
4/29/88 
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A CHANCE TO COMMENT ON . • • 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED 

WHAT ARE THE 
HIGHLIGHTS : 

HOW TO 
COMMENT: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

Proposed Rules Related to Providing the Opportunity 
to Recycle Source Separated Yard Debris 

Date Prepared: 
Hearing Date 
Comments Due : 

4/11/88 
5/31/88 
6/ 1/88 

Owners and operators of solid waste collection and disposal 
businesses and their customers. Operators of yard maintenance 
services. Operators of yard debris processing facilities. Local 
governments. The public who generate yard debris. Individuals 
involved in the implementation of the Oregon Recycling Opportunity Act 
(ORS 459.005 to 459.285). 

The Department proposes to amend Oregon Administrative Rules, 
Division 340, Section 60 to set standards for yard debris recycling 
programs, initiating a process for the collection of source separated 
yard debris from generators. Implementation would begin January 1, 
1989. 

These rules assign the responsibility for yard debris recycling 
to local government. They set criteria for determining when an 
alternative method of providing the opportunity to recycle is 
acceptable. They also outline a planning and implementation process 
for yard debris recycling programs. The rules contain an enforcement 
procedure for jurisdictions which fail to provide the opportunity to 
recycle yard debris. 

Public hearings will be held before a hearings officer at: 

2:00 p.m. and 7:00 p.m. 
Tuesday, May 31, 1988 
Hearing Room - 2nd Floor 
Portland Building 
1120 S.W. 5th Avenue 
Portland, Oregon 

Written or oral comments can be presented at the hearing. Written 
comments can also be sent to the Department of Environmental Quality, 
Hazardous and Solid Waste Division, 811 S.W. 6th Avenue, Portland, 
Oregon 97204, but must be received no later than 5:00 p.m., Wednesday. 
June 1, 1988. 

(OVER) 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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WHAT IS THE 
NEXT STEP: 

YF3027.D 

Copies of the complete proposed rule package may be obtained from the 
DEQ Hazardous and Solid Waste Division in Portland (811 S.W. 6th 
Avenue). For further information contact William R. Bree at 229-6975. 

The Environmental Quality Commission may adopt the amendments and 
new rules identical to the ones proposed, adopt modified amendments 
and rules as a result of testimony received or may decline to adopt any 
changes to the existing rules. The Commission may consider the 
proposed amendments and new rules at its meeting on July 8, 1988. 
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NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item I, April 29, 1988 EQC Meeting 

Request for Authorization to Conduct Public Hearings on Proposed 
New Administrative Rules for the Waste Tire Program. OAR 340-62: 
Permit Procedures and Standards for Waste Tire Storage Sites and 
Waste Tire Carriers 

Background 

Approximately one waste tire is generated per capita each year. Thus as 
many as 2 million waste tires must be disposed of annually in Oregon. Of 
these, approximately 1 million are annually processed into chips, which can 
be mixed with "hogged" wood waste to produce a fuel for use in industrial 
boilers. 

A relatively small number of tires serve as raw materials for small business 
and other useful purposes such as holding down tarps, barriers, etc. The 
remainder go into landfills and tire "piles" or are illegally burned or 
dumped. 

Disposal of spent tire casings has been a long-term problem. Several 
landfills do not accept tires because of compaction problems. Several large 
tire piles (three with more than a million tires each) exist around the 
state. Smaller illegally dumped piles can be observed in nearly every 
county. Most of these have not been protected from vandalism and possible 
fires. 

Tire piles often 11 catch11 fire. Once on fire, they are nearly 
uncontrollable. Tire burning causes dense, black smoke and emissions of 
large amounts of particulate and hydrocarbons. The hydrocarbons emitted 
include many toxic compounds such as acetone, benzene, methylene chloride 
and toluene. Tires also contain 1.5% zinc along with measurable quantities 
of chlorine, chromium, fluoride, cadmium and lead. Very large tire fires 
have been observed to produce a liquid waste stream of pyrolytic oil which 
is contaminated with the same products listed above. This oil flow can 
contaminate surface and groundwater as it flows from the burning tires. 
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Tire piles also collect rainwater, providing a breeding ground for 
mosquitoes and other pests. They can attract and harbor other vectors such 
as rats. 

Proper disposal of waste tires can be expensive, making illegal dumping a 
serious problem. The reuse and recycling of waste tires has been restricted 
by a lack of developed markets. 

Waste Tire Program (HB 2022) 

The 1987 Oregon Legislature passed HB 2022 (ORS 459.705 through 459.790) to 
address the waste tire disposal problem, and to enhance the market for waste 
tires. HB 2022 is included as Attachment I. It sets up the following 
comprehensive program for waste tires: 

1. Storage sites accepting waste tires must have a permit issued by 
DEQ. Solid waste disposal sites which store over 100 tires will 
also have to have their DEQ permit modified to authorize tire 
storage. Effective July 1, 1988. 

The following are exempt from the permitting requirement: a) sites 
with fewer than 100 tires; b) tire dealers with fewer than 1,500 
waste tires; and c) tire recappers with fewer than 3,000 waste 
tires. 

2. Certain carriers hauling waste tires must have a permit issued by 
DEQ. 

3. Waste tires may not be disposed of in land disposal sites after 
July 1, 1989 unless they are chipped, or recycling is not 
economical. 

4. A $1.00 fee is assessed on the sale of all new replacement tires 
sold in Oregon, beginning January 1, 1988. The fee sunsets 
June 30, 1991. It is collected by retail tire dealers and paid to 
the Oregon Department of Revenue (DOR). The tire dealers keep 
$.15 per tire. DOR deducts their administrative expenses from the 
fund. The rest goes into the Waste Tire Recycling Fund, 
administered by the DEQ. 

5. The Waste Tire Recycling Fund will be used for partial 
reimbursements to users of recycled tires or tire chips; to help 
finance the cleanup of some waste tire dump sites; and to pay for 
DEQ's administrative costs. 

Department responsibilities under the statute fall into two broad areas: 
permitting (tire storage sites and tire carriers); and overseeing use of the 
Waste Tire Recycling Fund. Since the first statutory deadline requiring 
Department action (July 1, 1988) involves site permitting, the Department is 
first developing rules to meet that deadline. Thus, these proposed rules 
cover waste tire site and tire carrier permit procedures and requirements. 
In a second stage of rulemaking, the Department will treat use of the Waste 
Tire Recycling Fund. Procedures and criteria for reimbursements to users of 



Agenda Item I 
4/29/88, EQC Meeting 
Page 3 

waste tires and for tire site cleanup will be developed at the same time 
since they will be funded from the same source. Substantial monies will not 
be available in the Fund until later in the year. The Department will draft 
a rule for the use of the Fund by June 8. 

DEQ Implementation 

Sites storing more than 100 waste tires must have a waste tire storage site 
permit from DEQ by July 1, 1988, or be subject to a civil penalty of up to 
$500 a day. The department established a timeline to have permanent rules 
adopted by July 11, 1988. DEQ created a Waste Tire Task Force to help in 
developing the proposed rules. The Task Force consists of representatives 
of all interested parties. It was convened the first week in February. 
Three working subcommittees were formed: Subcommittee on Site Permitting 
and Cleanup, Subcommittee on Tire Carrier Permitting, and Reimbursement 
Subcommittee. The full Task Force has met three times; the Site Permitting 
Subcommittee has met three times; the Reimbursement Subcommittee has met 
twice; and the Tire Carrier Permitting Subcommittee has met once. 
Attachments III and IV list members of the Task Force, and its meeting 
schedule. Draft rules were given to the Task Force in late February for 
their review and discussion. 

The Site Permitting and Carrier Permitting Subcommittees worked on issues 
directly related to the proposed rule, while the Reimbursement Subcommittee 
compiled information on the market potential for reuse of waste tires. That 
information is included in the Waste Tire Market Analysis (Attachment II). 
The Subconunittee's consensus was that direct incineration of waste tires 
offers the best near-term potential for absorbing the bulk of the state's 
waste tires. Other markets have potential for reuse of waste tires (rather 
than burning for the energy value), but will take longer to develop. 

The first step in getting the tire sites and waste tire carriers under 
permit is identifying them. For the past few months DEQ has been identifying 
sites storing over 100 waste tires, and tire carriers. We have enlisted the 
help of the Regions, and done mailings to such groups as county sanitarians, 
roadmasters, sheriffs and other local officials, vector control districts, 
fire districts, National Forests, and the Bureau of Land Management. Site 
identification will be finished by May 1. We have contacted solid waste 
disposal site operators for help in identifying tire carriers. We will 
require tire storage sites to give us the names of the tire carriers they 
use as part of the permit process. To date about 160 tire sites have been 
identified. 

DEQ sent notice to permitted solid waste sites the last week in March 
outlining requirements of HB 2022. They will be required to have their 
solid waste permits modified by July 1, 1988 if they want to store over 100 
waste tires after that date. 

Maior Elements in Proposed Rule 

The present proposed rule covers permitting and cleanup standards for waste 
tire storage sites, permitting of tire carriers, and standards for tire 
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chipping for landfills. A rule governing incentives and application for 
site cleanup funds will be drafted in June. 

The rule as drafted is broken down into the following main elements: 
conditions when a waste tire storage permit is required; permittee 
obligations; storage site standards; closure procedures; modification of 
solid waste disposal site permits for solid waste sites; chipping standards; 
requirements for waste tire carrier permits; and civil penalties. 

1. Waste Tire Storage Site Permit Procedure. A major issue was how 
to structure the permit procedure for waste tire storage sites, 
since permanent rules for the program will not be adopted by the 
time sites must be permitted. A two-stage procedure is being 
proposed which would consist of a simple, initial application, and 
would also allow DEQ to permit sites by early July. A "first
stage" or limited duration permit would be processed before rules 
are adopted, and a 11 second-stage 11 or regular permit would follow 
after rule adoption: 

A "first-stage" permit will be issued based on statutory 
requirements and subject to pending rules. It will expire at 
the end of six months unless a 11 second-stage 11 permit is 
applied for. The department is recommending no application 
fee for the "first-stage" permit. Identified tire sites will 
be sent permit applications in May, with a June 1 application 
deadline to DEQ. Permits will be issued by early July. 
Consultation with the Attorney General's office has endorsed 
this procedure. 

Any tires received by a site after the effective date of the 
rules will have to be stored in compliance with the rule's 
standards. 

The "first-stage" permit will require that either all waste 
tires be removed from the site before the expiration of the 
permit (6 months), or the owner will have to apply for a 
11 second-stage 11 permit. 

Small sites with only a few hundred tires could of course get 
rid of those tires by July 1 rather than apply for a "first
stage" permit. 

The Task Force felt it was important to encourage all tire 
pile owners to work with DEQ in getting their sites under 
permit, even if they do not want to operate as long-term 
waste tire storage sites. They felt it was unrealistic to 
assume that tire pile owners with perhaps several thousand 
tires would be able to dispose of these tires legitimately by 
the effective date of the permit requirement, July 1, 1988. 
The preferred "disposal" method might be torching the tire 
pile. The Legislature structured the program so that DEQ may 
require, as a condition of receiving a waste tire storage 
site permit, a plan to remove and process the waste tires. 
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In such cases, a waste tire storage site permit would in 
essence be a compliance schedule to clean up the site. 

To encourage applications, the Task Force wanted a nominal or 
no application fee and a simple initial application procedure 
for waste tire storage sites. 

A "second-stage" or regular permit will include additional 
requirements, such as a comprehensive management plan, a 
complete contingency plan, financial assurance, and a 
compliance plan to remove or process the waste tires. It 
will require evidence that all other DEQ rules and standards 
will be complied with, including compliance with local land 
use regulations. Applicants who want to be regular tire 
storage sites will have to apply for the "second-stage" 
permit by September 1, 1988. An application fee of $250 is 
recommended. An annual compliance fee to cover DEQ's 
monitoring, inspection and surveillance of the site will 
become effective for calendar year 1989, under the "second
stage" permit. The permit could be issued for up to five 
years. 

2. Fee Structure. The Task Force recommends uniform permit fees for 
all waste tire storage site permit applicants, rather than fees 
based on the size of the facility. Their thinking was that DEQ's 
administrative costs per site may well not depend on the size of 
the site. Some relatively small sites whose owners have few 
resources may be more difficult to bring under compliance than 
large sites. 

The tire carrier 
the applicant. 
compliance fee 

fee however would take into account the size of 
The recommended fee structure includes an annual 

partially based on how many trucks the business 
has. 

Some tire carriers, especially those who haul used tire casings 
between retail tire dealers and retreaders, may also need to store 
over 100 waste tires at their place of business. The Task Force 
wanted to avoid their having to apply for two separate permits, 
one for tire storage and one as a carrier. They recommended a 
combined permit process. 

Recommended fee structure: 

Waste tire storage sites: 

11 Second-stage 11 application fee 
Annual compliance fee 

$250 
$250 
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3. 

Waste tire carriers: 

Application fee 
Annual compliance fee 

Base (per company or corporation) 
Plus annual fee per vehicle 

Combined fee (carrier/storage site) 

Application fee 
Annual compliance fee 

Base (per company or corporation) 
Plus annual fee per vehicle 

$25 

$175 
$25 

$250 

$250 
$25 

Site Storage Standards. 
waste tire storage sites 
prevention of vandalism, 
waterways. 

Major concerns in setting standards for 
are fire prevention and suppression, 
vector control, and keeping tires out of 

The State Fire Marshall was contacted concerning tire storage 
standards in the Uniform Fire Code. The Task Force was very 
concerned that tires be stored so that any fires can be easily 
broken up. The Task Force felt that a "maximum bulk" standard 
would best address their concern, with an additional limit on pile 
height and minimum fire lane standard. 

The following maximum tire pile dimensions are recommended: 

Width: 50 feet 
Area: 15,000 square feet 
Height: 6 feet 
Minimum fire lane width: 50 feet 

The Siting Subcommittee recommends DEQ discretion in allowing 
greater bulk and narrower fire lanes than the standard, for waste 
tire processing sites which do not store tires on a long-term 
basis. The recommendation is to allow greater bulk for such 
companies if DEQ and the local fire authority are satisfied that 
they have additional fire-suppression equipment or materials on 
site to quickly extinguish any fire. 

No generally accepted tire storage standards addressing vector 
control were found. The proposed rule would allow DEQ discretion 
to require the site to provide vector control measures if it is 
likely to pose a public health hazard because of location in a 
residential area, etc. 

The rule would provide for access control to the site, and 
screening if DEQ deems it necessary. 

4. Definition of Waste Tire. The statute defines "waste tire" as a 
tire that is no longer suitable for its original intended purpose 
because of wear, damage or defect. There was much discussion in 
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the Task Force as to whether this definition should cover tire 
casings intended for recapping. People who store or haul "waste 
tires" are covered by this statute. Only a person involved in the 
tire trade can tell whether a used tire is recappable, or only fit 
to be discarded. For ease of administration, it was decided that 
recappable casings should be deemed "waste tires". 

5. "Beneficial Use" of Whole Waste Tires. The Task force discussed 
the issue of whether waste tires being put to such beneficial uses 
as tire fences should be required to get storage site permits. 
The Task Force felt that there may be various legitimate uses of 
whole waste tires that should be exempt from the storage site 
permit requirement. However, instead of trying to define all such 
exempt uses in the rule, the Task Force recommended allowing the 
department to grant exemptions on a case-by-case basis. The 
applicant would have to demonstrate that the use had an economic 
value, and did not cause environmental, fire or health hazards. 
The proposed rule incorporates this recommendation. This meshes 
well with past department policy on regulation of tire fences. 

6. Financial Assurance. Financial assurance is required of waste 
tire storage site permittees and waste tire carriers. The statute 
requires sites to have financial assurance acceptable to DEQ to 
cover 11 waste tire removal and processing, fire suppression or 
other measures to protect the environment and the health, safety 
and welfare of the people of this state." The proposed rule would 
have the applicant calculate costs of tire removal for the maximum 
number of tires allowed to be stored; the amount of financial 
assurance required would be based on that. 

7. Recordkeeping. The statute contains a reporting requirement. The 
proposed rule would require storage sites and carriers to keep 
records of all tires shipped and received; but numbers may be 
approximate (e.g. "semi-load" or "pick-up load"). 

8. Chipping Standards. The Commission is required to set chipping 
standards for tires to be disposed of in land disposal sites. The 
standard will have an economic impact on landfill operators; 
machines will have to be purchased or services contracted for to 
chip the tires. "Splitting" (cutting tires in two) would be 
cheaper than chipping to smaller pieces. Most Task Force members 
felt splitting did not allow proper disposal of tires. Further, 
the intent of the legislation was not to encourage landfilling. 
Allowing split tires to be landfilled would tend to encourage 
landfill of tires. 

9. Tire Carrier Standards. The main statutory requirements for tire 
carriers are that they pay certain fees; have a $5,000 bond; and 
properly dispose of waste tires. A number of issues were 
identified by the Task Force, in the following areas: carriers who 
haul recappable tire casings to retreaders; retail tire dealers who 
service commercial accounts, installing new tires and hauling the 
replaced, used tires back to their store; and tire dealers and 
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retreaders who carry casings in-house. As noted above, 11 waste tire 11 

was defined to include recappable casings. The Task Force proposed 
language which would offer relief from the permit requirement to 
certain carriers in the latter two categories. 

10. Civil Penalty. The statute adds violation of the waste tire 
storage and disposal law to actions subject to a civil penalty of up 
to $500 a day under the general solid waste penalty section. 

Authority to Act 

HB 2022 requires the EQC and DEQ to do several things: 

1. Establish tire chipping standards for tires to be disposed of in 
permitted land disposal sites after July 1, 1989. (EQC - ORS 
459. 710 (1) (a)) 

2. Establish conditions and issue or deny permits for waste tire 
storage sites that store over 100 tires after July 1, 1988. (DEQ 
ORS 459.715, 459.725, 459.730, 459.745) 

3. Modify solid waste disposal site permits to allow storage of waste 
tires after July 1, 1988. (DEQ - ORS 459.(2)(a)) 

4. Establish conditions and issue or deny permits for waste tire 
carriers. (DEQ - ORS 459.725, 459.730, 459.745) 

5. Determine an application fee for waste tire storage site and waste 
tire carrier permit applications, and a fee to cover DEQ's 
monitoring and inspection of permittees. (EQC - ORS 459.730 (l)(d) 
and (2)(e), 459.750) 

6. Adopt rules to carry out the provisions of the Waste Tire Program. 
(EQC - ORS 459.785) 

The proposed new rule is included as Attachment V. 

Alternatives and Evaluation 

The alternatives are as follows: 

1. Authorize the Department to conduct public hearings on the proposed 
rule. 

2. Do not authorize public hearings. 

The Department believes that public hearings are needed to solicit comments 
from affected members of the public, and to identify additional issues 
regarding waste tire storage and transporting. Public testimony assists the 
Department staff in preparing the proposed rule to be presented for 
Commission consideration and possible adoption. 
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Swnmation 

1. The Waste Tire Program passed by the 1987 Legislature gives DEQ 
responsibilities to implement a program regulating storage, 
transportation and reuse of waste tires. This includes 
establishing rules to set standards for storage sites, and permit 
fees. 

2. The Department established a Waste Tire Task Force to help develop 
the proposed rule. 

3. The proposed rule covers permitting and storage standards for waste 
tire storage sites and solid waste permit modifications to allow 
waste tire storage; permit procedures and requirements for waste 
tire carriers; and chipping standards for waste tires to be 
landfilled. 

4. The Department will draft a rule covering use of the Waste Tire 
Recycling Fund (reimbursement for use of waste tires, and funding 
for tire site cleanup) at a future date. 

5. In order to store more than 100 waste tires, a site must receive a 
permit from the Department by July 1, 1988. The Department is 
proposing a two-stage permit process to comply with this statutory 
deadline. 

6. The proposed rule would affect many persons throughout the state. 
Hearings will allow the public to raise additional concerns which 
will be considered in drafting a final rule. 

Director's Recommendation 

Based on the Summation, it is recommended that the Commission authorize 
public hearings to take testimony on the proposed rule to implement the Waste 
Tire Program, OAR 340-62, as presented in Attachment V. 

Attachments: I. HB 2022 
II. 

III. 
IV. 
v. 

VI. 
VII. 

VIII. 

Waste Tire Market Analysis 
Waste Tire Task Force Membership 
Schedule of Task Force Meetings 
Draft Rule OAR 340-62 
Draft Hearings Notice 
Draft Statement of Need for Rulemaking 
Draft Fiscal and Economic Impact, 

and Land Use Consistency 

Deanna Mueller-Crispin:dmc 
229-5808 
April 1, 1988 (SB7433) 
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CHAPTER 7(6 

AN ACT 

Relating to tire recyclingj creating new provisions; amending ORS 459.995i appropriating money; and 
limiting expenditures. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. As used in sections l to 18 of this Act: 
(l} 11 Conunission 11 means the Environmental Quality Commission. 
(2) "Consumcrtt means a person who purchases a new tire to satisfy a direct need 1 rather than 

for resale. 
(3) "Department" means the Department of Environmental Quality. 
(4) "Dircctor11 means the Director of the Department of Environmental Quality. 
(5) ''Dispose/' means to dcpo.sit, dump, spili oi-plae~any· ·waste .. tire·· on ··any-· land- or into any 

waters of. the stal2 as defined by ORS 468. 700. 
(6) "Person" means the United States, the state or a public or private corporation, local gov· 

ernment unit, public agency, individual, partnership1 association, firm, trust, estate or any other le
gal entity. 

(7) \<Store" or "storage" means the placing of waste tires· in a manner that does not constitute 
disposal of the waste tires. 

(8) 1"fire" means a. continuous solirl or pneumatic rubber covering encircling the wheel of a ve
hicle in which a person or property is or may be transported in or drawn by upon a highway. 

(9) "Tire carrier" means any person engaged in picking up or transporting waste tires for the 
purpose of storage or disposal. This docs not include solid \Vaste collectors operating under a li
cense or franchise from any local government unit and who transport fewer than 10 tires at any one 
time or persons transporting fewer than five tires with-their own solid waste for disposal. 

(10) "Tire retailer 11 means any person engaged in the business of selling new replacement tires. 
(11) ''Waste tire" means a tire that is no longer suitable for its original intended purpose be

cause of wear, damage or defect. 
SECTION 2. (1) Except as provided in subsection (2) of this section, after July l, 1989, no per

son shall dispose of waste tires in a land disposal site, as defined in ORS 459.005. 
(2) After July 1, 1989, a person may dispose of waste tires in a land disposal site permitted by 

the department if: 
{a) The waste tires are chipped in accordance with standards established by the Environmental 

Quality Commission; 
(b) The waste tires were located for disposal before July 1, 1989, at a land disposal site per· 

milted by the department; 
(c) ·rhc commission finds that the reuse or" recy(.~ling of waste tires is not economically feasible;. 



(d) The waslc lircs arc received from a solid wasle collector, operating under a license or 
franchise from any local government unil, who transports fe\\'er than 10 tires at any one lime; or 

(c) The waste tires are received fron1 a person transporting fewer than five tires in con1bination 
with the person's own solid waste for disposal. 

SECTION 3. (!) After July l, 1988, no person shall store more than 100 waste tires anywhere 
in this state except at a waste ti~torage--nite operate<l·under a permit.. issued under sections 3 to 
12 of thi• Act. 

(2) Subsection (I) of this section shall not apply to: 
(a) A solid waste disposal site permitted by the department if the permit has been modified by 

the department to authorize the storage of tires; 
(b) A tire retailer with not more than 11500 waste tires in storage; or 
(c) A tire retreader with not more than 3,000 waste tires stored outside. 
SECTION 4. (I) Each waste tire storage site pennittee shall be required to do the f~llovAhg as 

a condition to holding the permit: 
(a) Report periodically to the department on numbers of waste tires received and the manner 

of disposition. 
(b) Maintain current contingency plans. to minimize damage from fire•or other accidental or in

tentional event. 
(c) Maintain financial assurance acceptable to the department and in such amounts as deter· 

mined by the department to be reasonably necessary for waste tire removal processing, fire sup· 
pression or other measures to protect the environn1ent and the health, safety and welfare of the 
people of this state. 

(d) Maintain other pla'ns and exhibits pertaining to the site and its operation as determined by 
the department to be reasonably necessary to protect the public health, welfare or safety or the 
environment. 

(2) The department may waive any of the requirements of subsection (1) of this section for a 
waste tire storage site in existence on or before January 1, 1988. 

SECTION 5. (1) The department shall furnish an application form to anyone who wishes lo op· 
erate a waste tire storage site or to be a waste tire carrier. 

(2) In addition to information requested on the application form, the department also shall re· 
quire the submission of such information relating to the construction1 development or establishment 
of a proposed waste tire storage site and facilities to be operated in conjunction therewith and such 
additional information, data and reports as it considers necessary to make a decision granting or 
denying a permit. 

SECTION 6. (1) Permit applications submitted to the department for operating a waste. tire 
storage site shall contain the following: 

(a) The management program-.for the operation of the site, including the person to be responsible 
for the operation of ttie site, the proposed method of disposal and the proposed emergency measures 
to be provided at the site. 

(b) A description of the size and type of facilities to be constructed upon the site, including the 
height and type of fencing•to be used, the size and construction of structures or buildings, warning 
signs1 notices and alarm!!> to be used. 

(c) The exact location. and place where the applicant proposes to operate and maintain the site, 
including the legal description of the lands included within the site. 

(d) An application fee, as determined by the commission to be adequate to pay for the depart
ment's costs in investigating and processing the application. 

(e) Any additional information requested by the department. 
(2) A permii application submitted to the department for operating as a waste tire carrieri shall 

include the following: 
(a) The name and place of business of the applicant. 
(b) A description and license number of each truck used for transporting waste tires. 
(c} The locations of the sites at which waste tires wilJ be stored or disposed. 
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(d) A•bood· in the sum of S5,000 in favor of the Stale of Oregon. In lieu of the bond, the appli· 
cant may submit financial assurance acceptable to the department. 

(e} An application.fee, as determined by the commission to be adequate to pay for the depart· 
ment's costs in investigating and processing the application. 

(0 Any additional information requested by the department. 
(3) The bond required under subsection (2) of this section shall be executed by the applicant as 

principal and by a surety company authorized to transact a surety business within the State of 
Oregon. The bond shall be filed with the department and shall provide that: 

(a) In performing services as a waste tire carrier, the applicant shall comply with the provisions 
of sections 1 to 18 of this Act and rules adopted by the commission regarding tir.e carriers; and 

(b) Any person injured by the failure of the applicant to comply with the provisions of sections 
1 to 18 of this Act or the rules adopted by the corrunission regarding waste tire carriers shall have 
a right of action on the bond in the name of the person, provided that written claim of such right 
of action shall be made to the principal or the surety company within two years afier the injury. 

SECTION 7. (1) Following the submittal of a waste Lire storage site permi.t application, the di
rector shaH cause notice to be given in~the-:count.~ where the proposed site is located in a manner 
reasonably calculated to notify interested and affected persons of the permit application. 

(2) The notice shall contain information regarding the location of the site and the type and 
amount of waste tires intended for storage at the site, and may fix a time and place for a public 
hear"ing. In addition, the notice shall give any person substantially affected by the proposed site an 
opportunity to comment on the pe.rmit application. 

SECTION 8~ The department may:. conduct•a· public hearing in the county where a proposed 
waste tire storage site is located and may conduct hearings at other places as the department con
siders suitable. At the hearing the applicant may present the application and the public may appear 
or be represented in support or or in opposition to the application. 

SECTION 9. Based upon the department's review of the waste tire storage site or waste tire 
carrier permit application, and any public corruncnts received by the department, the director shall 
issue or deny the permit. 'fhe director's decision shall be subject to appeal to the commission and 
judicial review under ORS 183.310 to 183.550. 

SECTION 10. A fee may be required of every permiltee under sections 3 to 12 of this Act. The 
fee shall be in an amount determined by the commission to ha adequate, less any federal funds 
budgeted therefor by legislative action, to carry on the monitoring, inspection and surveillance 
program established under section 12 of this Act and to cover related administrative costs. 

SECTION 11. The director may revoke any permit issued under sections 3 to 12 of this Act 
upon a finding that the permittee has violated any provision of sections 3 to 12 of this Act or rules 
adopted pursuant thereto or any material condition of the permit, subject to appeal to the commis
sion and judicial review under ORS 183.310 to 183.550. 

SECTION 12. The department shall establish and operate a monitoring, inspection and surveil· 
lance program over all waste tire storage sites.i.and all waste tire carriers or may contract with any., 
qualified public or private agency to do sa. Af!.er reasonable notice, owners and operators of these 
facilities must allow necessary access to the site of waste tire storage and to its records, including 
those required by other public agencies, for the monitoring, inspection and surveillance program to 
operate. 

SECTION 12a. Fees received by the department pursuant to sections 6 and 10 of this Act shall 
be deposited in the State 'freasury and credited to the department and are continuously appropri
ated to c_arry out the provisions of sections 4 to 12 of this Act. 

SECTION 13. (1) Any person who purchases waste tires generated in Oregon or tire chips,or 
similar materials from waste tires generated in Oregon and who uses the tires or chips or similar. 
materjal for energy recovery or other appropriate uses may apply for partial reimbursement of the. 
cost of purchasing the tires or chips or similar materials ... 
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(2) Any person who uses, but does not purchase, waste tires or chips or similar materials, for 
energy recovery or another appropriate use, may apply for a reimbursement of part of the cost of 
such use. 

{3) Any costs reimbursed under this section shall not exceed the amount in the Waste Tire Re
cycling Account. (f applications for reimbursement during a period specified by the commission 
exceP.d the amount in the account, the commission shall prorate the amount of all reimbursements. 

(4) The intent of the partial reimbursement of costs under this section is lo promote the· use of. 
waste tires by enhancing markets for ·waste--tires. or. -chips_,-Qr-similar· materials. The commission 
shall limit or eliminate reimbursement.s .. if the..-commission finds they .. are not. necessary to promote .• 
the use of waste llres.. 

(5) The corrunission shall adopt rules to carry out the provisions of this section. The rules shall: 
(a) Govern the types of energy· recovef"Y"Ol"""other-~appropriate- uses eligible for rei-:nbursement .. 

including but not limited to recycling other than retreading, or use. for artificial fishing reef51 
{b) Establish the procedure for applying for a reimbursement; and 
(c} Establish the amount of reimbursement. 
SECTION 14. The Waste Tire R"cycling'·Account is established in the State Treasury, separate 

and distinct from the General Fund. All moneys received by the Department of Revenue under 
sections 20 to 43 of this Act shall be deposited to the credit of the account. Moneys in the account 
are appropriated continuously to the Department of Environmental Quality to be used: 

(1) For expenses in cleaning up waste tire piles- as provided in section 15 of this Act; 
(2) To reimburse persons for the costs-.. of using ·waste tires or .chips or similar materials; and 
{3) For expenses incurred by the Departrnent of Environmental Quality in carrying out the 

provisions of sections 2, 3 and 13 to 18 of this A.ct. 
·SECTION 15. (1) The department, as a condition of a waste--tire~storage- site permit issued un

der sections 3 to 12 of this Act, may. require the permittee· to remove or procec;s the waste tires. 
according to a plan approved by the department.• 

(2) The department may use moneys from the Waste Tire Recycling Account to assist a 
permittee in removing or processing the waste tires. Moneys may be used only after the commission 
finds that: 

(a) Special circumstances make such assistance approprialej or 

(b) Strict compliance with the provisions of sections 1 to 18 of this Act would result in sub
stantial· curtailment or closing of the permittee's business or operation or the bankruptcy of the 
permittee. 

(3) The department may use subsections (4) to (7) of this section if: 
(a) A person fails to apply for or obtain a waste tire storage site permit under sections 3 to 12 

of this Act; or 
(b) A permittee fails to meet the conditions of such permit. 
(4) The departmerit may abate any danger or nuisance created by waste tires by removing· or 

processing the tires. Before taking any action to abate the danger or nuisance, the department shall 
give any persons having the care, custody or control of the waste tires, or o\vning the property upon 
which the tires are located, notice of the department's intentions and order the person to abate the 
danger or nuisance in a manner approved by the department. Any order issued by the department 
under this subsection shall be subject to appeal to the commission and judicial revie\v of a final 
order under the applicable provisions of ORS 183.310 to 183.550. 

(5) If a person fails to take action as required under subsection (4) of this section within the 
time specified the director may abate the danger or nuisance. The order issued under subsection 
(4) of this section may include entering the property 'where the danger or nuisance is located, taking 
the tires into public custody and providing for their processing or removal. 

(6) The department may request the Attorney General to bring an action to recover any rea
sonable and necessary expenses incurred by.the-department for abatemenl costs, including adminis~ 
t.rativc and legal expenses. The department's certification of expenses shall be prima facie evidence 
that the expenses are reasonable and necessary. 
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(7} Nothing in section:-; 1 lo 18 of this Acl shall afTccl the right of any person or local govern
ment unit to abate a dangf•r or nuisance or to recover for damages to real property or personal in
jury related to the transportation, storage or disposctl of ···•astc tires. The··dcparlmcnl.~may reimburse~ 
a pt-r!ion or local gov~rnm~nt unit for the cost of abat~menl. 

SECTION 16. In accordance with the applicable provisions of ORS 183.310 to 183.550, the 
commission shall adopt rulr,s necessary to carry out the provisions of sections 1 to 18 of this Ar.t. 

NOTE: Section 17 was deleted by Jmcndment. Subsequent sections were not renumbered. 
SECTION 18. The provisions of sections 1 to 17 of this Act do not apply to tires from: 
(1) Any device moved exclusively by human power. 
(2) Any device used exclusively upon stationary rails or tracks. 
(J) A motorcycle. 
(4) An all-terrain vehicle. 
(5) Any device used exclusively for farming purposes, except a farm truck. 
SECTION 19. ORS 459.995 is amended to read: 
459.995. (!) In addition to any other penalty provided by law, any person who violates ORS 

459.205, 459.270 or the provisions of ORS 459.180, 459.188, 459.190, [or} 459.195 or section 2 or 3 
of this 1987 Act or any rule or order of the Environmental Quality Commission pertaining to the 
disposal, collection, storage or reuse or recycling of solid wastes, as defined by ORS 459.0051 shall 
incur a civil penalty not to exceed 5500 a day for each day of the violation. 

(2) The civil penalty authorized by subsection (1) of this section shall be established, imposed, 
collected and appealed in the same manner as civil penalties are established, imposed and collected 
under ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 454.505 to 454.535, 454.605 
lo 454.745 and ORS chapter 468. 

SECTION 20. As used in sections 20 to 43 of this Act, unless the context otherwise requires: 
(1) "Business" means any trade, occupation, activity or enterprise engaged in for the purpose 

of selling new tires in this state. 
(2) "'Department" means the Department of Revenuev 
(3) "Place of business" means any place where new tires are sold. 
(4) "Retail dealer" means every person who is engaged in the business of selling to ulti_mate 

consumers new tires. 
(5) 11Sale11 means any transfer, exchange or barter1 in any manner or by any means whatsoever, 

for a consideration, and includes and means all sales made by any person. It includes a gift by a 
person engaged in the business of selling new tires, for advertising, as a means of evading the pro· 
visions of sections 20 to 43 of this Act, or for any other purposes whatsoever. 

(6) .. Tire" has the meaning given that term in section· 1 of this Act. 
{7) "Wholesale sales price" means the established price for which a manufacturer sells a tire to 

a distributor, after any discount or other rr.duction for quantity or cash. 
SECTION 21. (1) Beginning January l, 1988, and ending June 30, 1991, a fee is hereby imposed· 

upon the retail ~ale of all new replacement tires in this state of SI per tire sold." The fee :>hall be 
imposed on retail dealers at lhe time the retail dealer sells a new replacement tire to the ultimate 
consumer. 

(2) The amount remitted to the Department of Revenue by the retail dealer for each quarter 
shall be equal to 85 percent of the total fees due and payable by the retail dealer for the quarter.. 

SECTION 22. The fee imposed under sections 20 to 43 of this Act shall not apply to new tires 
for: 

(1) Any device moved exclusively by human power. 
(2) Any device used exclusively upon stationary rails or tracks. 
(3) A motorcycle. 
(4) An all-terrain vehicle. 
(5) Any device used exclusively for farming purposes, except a farm truck. 
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SECTION 23. (1) Except as otherwise provided in sections 20 to 43 of this Act, the fee imposed 
by section 21 of this Act shall be paid by each retail dealer to the department on or before the last 
day of January, April, July and October of each year for the preceding calendar quarter. 

(2) With each quarterly payment, the retail dealer shall submit a return to the department, in 
such form and containing such information as the department shall prescribe. 

(3) The fee, penalties and interest imposed by sections 20 to 43 of this Act shall be a personal 
debt, from lhe time liability is incurred, owed by the retail dealer to the Stale of Oregon until paid. 

{4) The returns required of retail dealers under this section shall be tiled by all such retail 
dealers regardless of whether any fee is owed by them. 

(5) The department for good cause may extend for not to exceed one month the time for making 
any return and paying any fee due with a return under sections 20 to 43 of this Act. The extension 
may be granted at any time if a written request therefor is tiled with the department within or prior 
to the period for which the extension may be gran.ted. When the time for filing a return arid pay. 
ment of fee is extended at the request of a retail dealer, interest at the rate established under ORS 
305.220, for each month, or fraction of a month, from the time the return was originally required to 
be filed to the time of payment, shall be added and paid. 

SECTION 24. The fee imposed by section 21 of this Act does not apply with respect to any new 
tires which under the Constitution and laws of the United States may not be made the subject of 
taxation by the state. 

SECTION 25. Every person desiring to engage in the sale of new tires as a retail dealer, except 
a person who desires merely to sell or accept orders for new tires which are to be transported from 
a point outside this state to a consumer within this state, shall file with the department an appli
cation, in such form as the department may prescribe, for a certificate. A retail dealer shall apply 
for and obtain a certificate for each place of business at which the retail dealer engages in the 
business of selling new tires. No fee shall be charged for such certificate. 

SECTION 26. (1) If the department considers such action necessary to insure compliance with 
sections 20 to 43 of this Act, it may require any person subject to sections 20 to 43 of this Act to 
place with the department such security as the department may determine. 

(2) The amount of the security shall be fixed by the department but, except as provided in sub
section (3) of this section, may not be greater than twice the estimated liability for fees of a person 
for the reporting period under sections 20 to 43 of this Act determined in such manner as the de· 
partment considers proper. 

(3) ln the case of a person who, pursuant to section 28 of this Act, has been given notice of 
proposed revocation or suspension of certificate, the amount of the security may not be greater than 
twice the liability of the person for the reporting period under sections 20 ta 43 of this Act deter· 
mined in such manner as the department considers proper, up to $10,000. 

(4) The limitations provided in this section apply regardless of the type of security placed with 
the department. The required amount of the security may be increased or decreased by the de
partment subject to the limitations provided in this section. 

SECTION 27. Upon rece.ipt of a completed application and such security as may be required 
by the department under sections 20 to 43 of this Act1 the department shall issue to the applicant 
a certificate as a retail dealer. A separate certificate shall be issued for each place of business of 
the retail dealer within the state. A certificate is valid only for engaging in business as a retail 
dealer at the place designated thereon, and it shall at all times be conspicuously displayed at the 
place for which issued. The certificate is not transferable and is valid until canceled, suspended or 
revoked. 

SECTION 28. (1) If any person fails to comply with any provision of sections 20 to 43 of this 
Act relating to the fee or any rule of the department relating to the fee adopted under sections 20 
to 43 of this 'Act, the department may suspend or revoke the certificate held by the person. The 
department shall not issue a new certificate after the revocation of a certificate unless it is satisfied 
that the former holder of the certificate will comply with the provisions of sections 20 to 43 of this 
Act relating to the fee and the rules of the department. 
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(2) If the department p'rcrposcs to refuse to issue or renew a certificate, or proposes to suspend 
or revoke a certificate, the department shall give notice of the proposed refusal, suspension or re· 
vocation at least 30 days before the refusal, suspension or revocation will be final. Appeal following 
the notice of the determination may be taken to the director in the manner provided in ORS 305.275 
within the time provided in ORS 305.280 11). 

(3) An appeal from the director's order sustaining a proposed refusal lo is.11.ue or renew, or sus· 
pension or revocation, may be taken by the person by filing an appeal to the Oregon 'fax Court 
following the procedure provided in ORS chapter 305 within the time prescribed under ORS 305.560. 

SECTION 29. (!) Every retail dealer shall keep al each registered place of business complete 
and accurate records for that place of business, including itemized invoices, of new tire products 
held1 purchased, manufactured, brought in or caused to be brought in from without the state or 
shipped or transported to retail dealers in this state, and of all new tire sales made to the ultimate 
consumer. 

(2) The records required by subsection (l) of this section shall show the names and add.tesSes 
of purchasers, the inventory of all new tires on hand on January 1, 1988, and other pertinent papers 
and documents relating to the sale of new tires. 

(3) When a certified retail dealer sells new tires exclusively to the ultimate consumer at the 
address given in the certificate, itemized invoices shall be made of all new tires sold by that certi· 
fied retail dealer. 

(4)(a) All books, records and other papers and documents required by this section to be kept 
shall be preserved for a period of at least three years afier the initial date of the books, records and 
other papers or documents, or the date of entries appearing therein, unless the Department of Re
venue, in writing, authorizes their destruction or disposal at an earlier date. 

(b) The department or its authorized representative, upon oral or written reasonabie notice, may 
make such examinations of the hooks, papers, records and equipment required to be kept under this 
section as it may deem necessary in carrying out the provisions of sections 20 to 43 of this Act. 

(c) If the department, or any of its agents or ernployes, are denied free access or are hindered 
or interfered with in making such examination, the certificate of the retail dealer at such premises 
shall be subject to revocation by the department. 

SECTION 30. Every person who sells new tires to the ultimate consumer shall render with each 
sale itemized invoices showing the seller's name and address, the date of sale, the fee collected and 
all prices and discounts. The person shall preserve legible copies of all such invoices for three years 
from the date of sale. 

SECTION 31. Every retail dealer shall procure itemized invoices of all tires purchased. The 
invoices shall show the name and address of the seller and the date of purchase. The retail· dealer 
shall preserve a legible copy of each such invoice for three years from the date of purchase. In· 
voices shall be available for inspection by the Department.., of Revenue or its authorized agents or 
employes at the retail dealer's place of business. 

SECTION 32. The department shall administer and enforce sections 20 lo 43 of this Act. The 
department is authorized to establish those rules and procedures for the implementation and 
enforcement of sections 20 to 43 of this Act that are consistent with its provisions and as are con
sidered necessary and appropriate. 

SECTION 33. (1) No person shall: 
(a) Fail to furnish any return required to be made pursuant to sections 20 to 43 of this Act; 
(b) Fail to furnish a suppler11ental return or other data required by the department; or 
(c) Render a false or fraudulent return, report or claim for refund. 
(2) No, person who is required to make, render, sign or verify any report or return under 

sections 20 to 43 of this Act shall make a false or fraudulent report or return with intent to defeat 
or evade the determination of an amount due required by law. 

SECTION 34. (!) If there is a failure lo file a return required under sections 20 lo 43 of this 
Act or a failure to pay a fee at the time the fee becomes due, and no extension is granted under 
section 23 of this Act, or if the time granted as an extension has expired and there is a failure to 
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file a return or pay a rec, tftcre shall be added to the amount of fee required lo be shown on the 
return a delinquency penalty or five percent of .the amount of the tee. 

(2) If the railure to file a return continues ror a period in excess of three months aflcr the due 
date: 

(a) There shall be added to the fee required lo be shown on the return a failure to file penalty 
of 20 percent of thr. amount of such fee; and 

(b) Thereafter, the department may send a notice and demand to the person to file a return 
within 30 days of the mailing of the notice. (f after such notice and demand no return is Ii led within 
the 30 days, the department may determine the fee according to the best of its information and be· 
lief, assess the fee w·ith appropriate penalty and interest, plus an additional penalty of 25 percent 
of the fee deficiency determined by the department, and give written notice of the determination and 
assessment to the person required to make the tiling. 

(3) A penalty equal to 100 percent of any deficiency determined by the department shall be as-
sessed and collected if; 

{a) There is a failure to tile a return with intent to evade the fee; or 
(b) A return was falsely prepared and filed with intent to evade the fee. 
(4) Interest shall be collected on the unpaid fee at the rate established under ORS 305.220, for 

each month or fraction of a month, computed from the time the fee became due, during which the 
fee remains unpaid. 

(5) Each penalty imposed under this section is in addition to any other penalty imposed under 
this section. However, the total amount of penalty imposed under this section with respect to any 
deficiency shall not exceed 100 percent of the deficiency. 

SECTION 35. (1) If a person fails to file a report or return within 60 days of the time prescribed 
under sections 20 to 43 of this Act, the department may petition the. Oregon Tax Court for an order 
requiring the person to show cause why the person is not required to file the report or return. 

{2) Within 10 days afler the filing of the petition, the tax court shall enter an order directing 
the person to appear and show cause why no report or return is required to be filed. ·rhc petition 
and order shall be served upon the person in the manner provided by law. Not later than 20 days 
after service, the person shall: 

(a) File the requested report or return with the departmentj 
(b) Request from the court an order granting reasonable time within which to file the requested 

report or return with the department; or 
(c) File with the court an answer to the petitior, showing cause why such report or return is 

not required to be tiled. 
(3) Jf an answer is filed, the court shall set the matter for hearing within 20 days from the filing 

of the answer, and shall determine the matter in an expeditious manner, consistent with the rights 
of the parties. 

(4) An appeal may be taken to the Supreme Court as provided in ORS 305.445, from an order 
of the tax court made and entered after a hearing and determination under subsection (3) or this 
section. 

(5) Costs shall be awarded to the prevailing party. 
SECTION 36. The provisions of ORS chapters 305 and 314 as to the audit and examination of 

returns, p€riods of limitations, detennination of and notices of deficiencies, assessments, Hens, de
linquencies, claims for refund and refunds, conferences, appeals to the director of the department, 
appeals to the Oregon Tax Court, stay of collection pending appeal, confidentiality of returns and 
the penalties relative thereto, and the procedures relating thereto, shall apply to the determinations 
of fees, penalties and interest under sections 20 to 43 of this Act, except where the context requires 
otherwise. 

SECTION 37. If, under sections 20 to 43 of this Act, the department is not satisfied with the 
return of the fee or as to the amount of fee required to be paid to this state by any person, it may 
compute and determine the amount required to be pald upon the basis of the facts contained in the 
return or upon the basis of any information within its possession or that may come into its pos-
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session. One or more defiCiency determinations may be made of the amount due for one or for more 
than one period. Notices of deficiency shall be given and interest on deficiencies shall be computed 
as provided in ORS 305,265, Subject to ORS 314.421 and 314.423, liens for fees or deficiencies shall 
arise at the time of assessment, shall continue until the fees, interest and penalties are fully satisfied 
and may be recorded and collected in the manner provided for the collection of delinquent income 
taxes. 

SECTION 38. If the department believes that the collection of any fee imposed under sections 
20 to 43 of this Act or any amount of the fee required to be collected and paid to the state or of 
any determination will be jeopardized by delay, it shall make a detennination of the fee or amount 
of fee required to be collected, noting that fact upon the determination. The amount determined is 
irrunediately due and payable and the department shall assess the fees, notify the person and proceed 
to collect the fee in the same manner and using the same procedures as for the collection of income 
taxes under ORS 314.440. ' 

SECTION 39, (1) If any fee imposed under sections 20 to 43 of this Act or any portion of the 
fee is not paid within the time provided by law and no provision is made to secure the payment of 
the fee by bond, deposit or otherwise, pursuant to rules adopted by the department, the department 
may issue a warrant under its official seal directed to the sheriff of any county of the state com· 
mantling the sheriff to levy upon and sell the real and personal property of the retail dealer found 
within the county, for the payment of the amount of the fee, with the added penalties, interest and 
the sheriffs cost of executing the warrant, and to return the warrant to the department and pay to 
it the money collected from the s.;le 1 within 60 days after the date of receipt of the warrant. 

(2) The sheriff shall, within five days aner the receipt of the warrant, record with the clerk of 
the county a copy of the warrant1 and the clerk shall immediately enter in the County Clerk Lien 
Record the name of the retail dealer mentioned in the warrant, the amount of the fee or portion of 
the fee and penalties for which the warrant is issued and the date the copy is recorded. The amount 
of the warrant so recorded shall become a lien upon tr~ title to and intcre~t in real property of the 
retail dealer against whom it is issued in the same manner as a judgment duly docketed. The sheriff 
irruncdiately shall proceed upon the warrant in all respects, with like effect and in the same manner 
prescribed by law in respect to executions issued against property upon judgment of a court of re
cord, and shall be entitled to the same fees for services in executing the warrant, to be added to 
and collected as a part of the warrant liability. 

(3) In the discretion of the department a warrant of like terms, force and effect may be issued 
and directed to any agent authorized to collect the fees imposed by sections 20 to 43 of this .~ct. 

ln the execution of the warrant, the agent shall have all the powers conferred by law upon sheriffs, 
but is entitled to no fee or compensation in excess of actual expenses paid in the performance -of 
such duty, 

{4) If a warrant is return~d not satisfied in full, the department shall have the same remedies 
to enforce the claim for fees against the retail dealer as if the people of the state had recovered 
judgment against the retail dealer for the amount of the fee. 

SECTION 40. (1) The director is authorized to enter into a tire fee refund agreement with the 
governing body of any Indian reservation in Oregon. The agreement may provide for a mutually 
agreed upon amount as a refund to the governing body of any tire fee collected under sections 20 
to 43 of this Act in connection with the sale of new tires on the Indian reservation. This provision 
is in addition to other laws allowing refunds of fees or taxes. 

(2) There is annually appropriated to the director from the suspense account established under 
ORS 293.445 and section 42 of this Act, the amounts necessary to make the refunds provided by 
subsection (1) of this section. 

SECTION 41. The remedies of the state provided for in sections 20 lo 43 of this Act are cu-
1nulative, and no action taken by the department or Attorney General constitutes an election by the 
state to pursue any remedy to the exclusion of any other remedy for which provision is made in 
sections 20 to 43 of this Act, 
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SECTION 42. All moneys received by the Department of Revenue under sections 20 to 43 of this 
Act shall be deposited in the State Treasury and credited to a suspense account established under 
ORS 293.445. Aft.er payment of administration expenses incurred by the department in the admin
istration of sections 20 to 43 of this Act and of refunds or credits arising from erroneous ov~rpay
menls, the balance of the money shall be credited to the \Vaste 'fire Recycling Account established 
under section 14 of this Act. 

SECTION 43. (l) The foes imposed by section 21 of this Act are in addition to all other state, 
county or municipal fees on the sale of new tires. 

(2) Any new tire with respect to which a fee has once been imposed under section 21 of this 
Act shall not be subject upon a subsequent sale to the fees imposed by section 21 of this Act. 

SECTION 44 .. (l} If a person or an officer or employe of a corporation or a member or employe 
of a partnership violates paragraph (a) or (b) of subsection (!) of section 33 of this Act, the De
partment of Revenue shall assess against the person a civil penalty of not more than $1,000. The 
penalty shall be recovered as provided in subsection (4) of this section. 

(2) A person or an officer or employe of a corporation or a member or employe of a partnership 
who violates paragraph (c) of subsection (1) or (2) of section 33 of this Act, is liable to a penalty 
of not more than $1,000, to be recovered in the manner provided in subsection {4) of this section. 

(3) If any person violates any provision of sections 20 to 43 of this Act other than section 33 
of this Act, the department shall assess against the person a civil penalty of not more than Sl,000, 
to be recovered as provided in subsection (4) of this section. 

(4) Any person against whom a penalty is assessed under this section may appeal to the director 
as provided in ORS 305.275, If the penalty is not paid within 10 days after the order of the de· 
partment becomes final, the department may record the order and collect the amount assessed in the 
same manner as income tax deficiencies are recorded and collected under ORS 314.430. 

SECTION 45. In addition to and not in lieu of any other expenditure liM.itation imposed by law, 
the amount of $258,473 is established for the biennium beginning JuJy l, 1987, as the maximum limit' 
for payment of expenses from fees collected or received by the Department of Environmental Quality 
for the administration of this Act. 

SECTION 46. In addition to and not in lieu of any other expenditure limitation imposed by law, 
the amount of 5189,913 is established for the biennium beginning July l, 1987, as the maximum limit 
for payment of expenses from fees collected by the Department of Revenue for administration· of this 
Act. . 
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Foreword 

Attachment II 
Agenda Item I 
4/29/88, EQC Meeting 

WASTE TIRE MARKET ANALYSIS 

3/31/88 

This report gives an overview of the potential markets for the reuse of 
waste tires in Oregon. 

Most materials have been prepared by members of the Reimbursement 
Subcommittee of DEQ's Waste Tire Task Force. The name and affiliation of 
the principal author appears in the front of each section. The material has 
been edited and supplemented by DEQ staff. Other sources relied upon are 
the Report to Minnesota Pollution Control Agency on Scrap Tires in Minnesota 
(October 1985), and "Proceedings of a Workshop on Disposal Techniques with 
Energy Recovery for Scrapped Vehicle Tires", U.S. Department of Energy et 
al, November 1987. 

Introduction 

Over two million waste tires are generated in Oregon each year. Perhaps 
half of them are re-used or processed to recover their resources of 
materials or energy. The remaining tires are discarded in landfills or 
illegal disposal sites, or stored above ground in tire stockpiles. Existing 
stockpiles contain over three million tires statewide. 

Whole tires are expensive to landfill because they occupy large volumes and 
will not compact. They also tend to trap air and landfill gases when 
buried. This makes them buoyant, and they may float to the surface at some 
unpredictable point in the future. Floating is a problem because the tires 
rupture the landfill cap which prevents precipitation from reaching the 
refuse and causing leachates that contaminate ground and surface water 
resources. Tires stored above ground provide breeding environments for 
pests and disease vectors. They also present a potential for serious and 
hard-to-control fires. 

Oregon's waste tire legislation, passed in 1987, regulates the storage and 
transportation of waste tires. It also creates a subsidy intended to 
enhance the market for waste tires. This report examines the principal 
market options for waste tires. 

Market options include: reuse of whole tires, including retreading and 
various construction uses; mechanical processing into rubber chips or crumbs 
for use in manufactured goods; chemical or thermal processing (pyrolysis) to 
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reclaim rubber or generate other salable products; and incineration of tires 
to reclaim their energy value. 

The body of the report discusses each of these options. 

I. Whole Tires (Ken Sandusky, Oregon Recyclers) 

Some uses may be made of whole tires with little or no processing. 

A) Used Tires - When a set of tires is turned in for four new ones, 
some of the used tires may still have useable life. The direct 
resale of such used tires to consumers is a market application 
that is on the decline. This is due to the increasing variety of 
tire sizes and styles which requires that a used tire outlet carry 
ever larger numbers of tires to fit consumer demand. This causes 
increased storage and inventory costs. Also, and more 
importantly, the sale of used tires has declined because of the 
influx of inexpensive new tires from both domestic and foreign 
sources. There is therefore a smaller margin of difference 
between the cost of a new tire and a used tire, thus a smaller 
economic incentive to purchase used over new. Since there is 
already an established collection and transportation system for 
used tire casings to retreaders, used tires that might be suitable 
for direct re-sale may find their way into the retreading system. 

B) Retreads - Retreading captures 10-19 percent of the 260,000,000 
tires discarded annually in the U.S. This method of tire 
recycling is quite energy efficient in that retreading a tire 
reduces oil consumption and rubber use when compared to the 
manufacture of a new tire. 

Unfortunately, this market is declining. In 1976, retreads 
represented 18 percent of the replacement passenger tire market. 
In 1985 it fell to 12 percent of the replacement passenger tire 
market. As with used tires, the influx of inexpensive domestic 
and foreign tires (due in part to the decline in the price of oil) 
has reduced the price difference between retreaded tires and new 
tires. Given the reduced economic incentive, the market has 
declined. 

The $1 fee on new replacement tires in Oregon amounts to a $1 per 
tire subsidy on retreads, since they are not subject to the fee. 
However this amount is too small a percentage of the cost of a 
replacement tire for it to influence the market for retreads. 

In the case of truck tires, however, the retread market has been 
holding its own. Replacement truck tires are 5 to 10 times more 
expensive than passenger tires. Given the greater margin in price 
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between new truck and retreaded truck tires, the market remains 
strong. Truck tires represent 15 percent of the total number of 
tires discarded annually. 

C) Artificial reefs - Reefs can have a significant beneficial impact 
on building up a commercial and sports fishery. Approximately 
100,000 tires are used annually in the U.S. in artificial reef 
applications; this represents 4 hundredths of 1 percent of the 
tires discarded. This extremely small usage is due to high cost. 
It is estimated that the cost per tire to put a reef application 
in place is $1.65 to $3.00 per tire. 

Oregon is virtually devoid of reefs. Dr. Charles K. Sollitt, 
Chairman of the Ocean Engineering Program at OSU, has analyzed the 
use of tires in artificial reefs off the Oregon coast. He has 
developed an engineering design for such tire reefs. However, he 
does not believe that it is economically feasible to use tires in 
reefs because of the high cost. He concurs with the costs 
mentioned in the previous paragraph. 

Further, Oregon's very hostile wave environment makes use of 
·artificial reefs even more problematic. Oregon gets waves as high 
as 35 feet twice a year. In water, tires weigh only 15 percent of 
their weight on land; therefore they require ballast of rocks, 
concrete or other material to hold them in place. This 
constitutes the majority of the expense in using them for reefs. 

The optimum depth of tire placement to avoid the hostile wave 
action is 27 fathoms (162 feet). At this depth, the reef has 
little value to the sports fishery. Needs of the crabbing 
industry, and the techniques of bottom dragging used in certain 
commercial fishing industries, also create problems for reef 
placement. 

There is one tire reef in Oregon in Tillamook Bay, placed there in 
a sheltered environment by a local scuba diving club. Such 
sheltered locations as bays may offer better opportunities than 
the open ocean for artificial tire reefs. 

D) Other uses - Use of tires in erosion control, breakwaters, crash 
barriers, planter beds, playground applications, miniature golf 
courses, holding down tarps, etc. generally have logistical and 
environmental constraints, and offer extremely limited potential. 
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II. Mechanical Processing of Waste Tires (C. Fred Hermann, Riedel OMNI) 

Recycling waste tires into new products keeps tire rubber available for 
future use in another recycled form. Tires can be shredded to produce 
rubber chips that can be used in manufacturing, as soil conditioners, 
or as bulking agents for sewage treatment. 

Tires can also be processed into rubber crwnbs for use in new rubber 
goods, and asphalt rubber (see following section). However the tire
derived materials must compete with the low-cost materials currently 
used in many of these applications. These markets will likely have 
limited growth until tire processing costs decrease. 

Currently, there are three companies in Oregon which use mechanically 
processed waste tires as a raw material in manufacturing finished 
goods. They all use tire buffings, shavings created by the tire 
retread industry in removing the old tread from the tire. The three 
companies are Scientific Development Inc. of Eugene, Riedel OMNI 
Products, Inc. of Portland, and R & B Rubber Products of McMinnville. 

Outside of Oregon, very little is happening with recycling of tread 
rubber. Leo Sato, of the California Solid Waste Board in Sacramento, 
was aware of only two California companies that used waste tires as a 
raw material for a finished good. One company makes dock bumpers while 
the other manufactures rubber floor tiles for department stores. 

Scientific Development Inc. (SDI) of Eugene uses tire buffings to 
produce wheel chocks, traffic delineators and dock bumpers. They have 
been in business since 1973. 

The company owns a tire shredding machine which can shred several 
thousand tires a day, but is not being used actively now. Currently 
SDI has the knowledge of how to take the large pieces of shredded tires 
and transform them into finer particles suitable for use as a raw 
material in their current product line. But it would cost at least 
$50,000 for an additional machine to reduce the shredded tire particles 
down to the size of buffings. This process would double the raw 
material cost as compared to purchasing tire buffings from a retreader 
at current market prices (about $.05-.065/lb). 

OMNI manufactures rubber railroad grade crossings, and items to solve 
highway and street maintenance problems with manholes, valve boxes, and 
related structures. They have three U.S. manufacturing plants in 
Portland, Texas and Pennsylvania. OMNI purchases buffings from 
independent retreaders, both on the spot market and under contract. 
OMNI plans on using a total of 8 million pounds of tire buffings in all 
their plants in 1988. 
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R & B Rubber Products uses tire buffings derived in the same manner as 
OMNI to manufacture truck bed linings. R & B is a smaller firm, and 
more detailed information was not available. 

Limits on the supply of raw material (buffings) at a reasonable cost 
limit the expansion of this sector. As tire retreading declines, the 
competition for buffings increases, driving the price up. In order to 
expand, OMNI needs to maintain a steady supply of suitable tire 
buffings. To increase the supply of buffings, new processors would 
need to invest in tire reduction equipment to reduce large tire chunks 
into a more usable form. However, current market conditions will not 
support the cost of secondary shredding or buffing to reduce tire 
chunks or larger particles of rubber. 

One experienced tire industry engineer studied the feasibility of 
producing "production tire buffings" as a raw material for sale. His 
process of cutting the sidewall from the tire and running the long flat 
tire carcass through a buffing machine would yield back approximately 
fifty percent of usable tire buffings. Crumb rubber could be produced 
by filtering the fines from the larger particles during the buffing 
process. 

The sidewall, steel belting and fabric cannot be economically recycled 
at this time. This creates by-products which must be landfilled. 
However, they do not present an unstable mass as with whole tire 
carcasses. The cost of disposing of the above would equal what the 
recycled tire buffings could be sold for at today's prices. 

Incentives may be necessary for initial capital investment in the 
development of new technology equipment to produce buffings. It is 
felt that assurance of cooperation from state and federal regulatory 
agencies is necessary for any investor to develop a system to harvest 
waste tires through mechanical processing. It is also felt that the 
investor must also be assured of access to economical disposal 
facilities so that he can achieve the customary 15-25 percent return on 
investment capital that a bank would want for venture capital. 

OMNI would prefer for an independent supplier to develop the technology 
and produce tire buffings for its production needs. With current 
growth trends considered, the tire buffing manufacturers could sign 
long-term contracts to guarantee a sale for its product. 

Future market demand for tire buffings is unknown at this time, but 
OMNI estimates they could quadruple their projected 1988 use of 8 
million pounds of buffings with assurance of a better supply and stable 
price. 
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III. Rubber-Modified Asphalt (Mike Harrington, PaveTech Corp., manufacturer 
of PlusRide) 

Rubber-modified asphalt is a generic term for two entirely different 
methods of modifying asphalt concrete with tire rubber. One method 
uses fine or "crumb rubber" melted to form a liquid and blended with 
the asphalt cement. The addition of 1 percent melted "crumb rubber" 
reacted with the asphalt cement creates a superior binder (binder holds 
mix together). This process uses 20 pounds of tire rubber per ton of 
asphalt, but has a high capital cost ($100,000 per plant) for equipment 
necessary to blend rubber and asphalt cement. 

The other type of rubber-modified asphalt uses the entire tire (less 
tire bead) granulated to a size of 1/4" or smaller. In this process 
the used tire rubber is used as a resilient aggregate. That is, some 
smaller sizes of aggregate in a normal asphalt mix are left out and the 
aggregate that is used is gap graded (via mix design specifications) to 
allow uniform dispersion of the granulated tire particles throughout 
the mix. This method, commercially known as PlusRide, uses 3 percent 
used tire rubber by weight or 60 pounds per ton of asphalt. 

The addition of the 3 percent used tire particles, from 1/4" to fine 
material, improves the binder characteristics. The manufacturer claims 
that this rubber-modified asphalt also reduces reflective cracking, is 
quieter to drive on, reduces hydroplaning because its surface texture 
promotes drainage, and reduces headlight glare. According to Alaska 
Department of Transportation research results, PlusRide reduces 
stopping distances 15 to 25 percent under icy conditions. The material 
has characteristics that make its use appropriate and advantageous 
under some highway conditions, especially where cracking is a problem, 
but present disadvantages in other areas. 

At a rate of 3 percent used tire rubber by weight of mix, a one-mile 
stretch of a two lane road (36' wide) overlaid with 2" of rubber
modified asphalt (PlusRide) would use approximately 70.8 tons of used 
tires, or roughly 8,500 tires. At this rate Oregon's 2,000,000 used 
tires discarded annually could be recycled for use in about 200 miles 
of rubber-modified asphalt. This would replace about the same tonnage 
of aggregate (70.8 tons). The fine rubber raw material costs the 
manufacturer about $0.11 to $0.14/lb. on site. Cost estimates put the 
price of rubberized asphalt from 35 to 85 percent higher than that of 
traditional mix. 

Currently, the City of Corvallis, Benton County and the Oregon 
Department of Transportation have test sections of PlusRide laid for 
evaluation. Their comments on the product have been positive (City of 
Corvallis - Jeff Woodward, City Engineer; Benton County - Paul Hightower, 
Engineer). These results confirm the research done under grants from the 
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Federal Highway Administration and Alaska DOT, and research by Oregon 
State University, Department of Civil Engineering. 

The referenced, independent reports (Appendix A) indicate that this 
rubber-modified asphalt (PlusRide) is not only a superior asphalt 
material, but, based on OSU research results of a rubber-modified 
asphalt overlay project at Mt. St. Helens, it can also be less expensive 
to use than conventional asphalt based on layer equivalency. It could 
possibly be cost effective in high traffic areas and on mountain roads 
that are costly to maintain. Potential demand may be large, but the 
market would take years to develop. 

A partial reimbursement of $.05-.10/lb to the end-user (city, county or 
state agency roadway owner) could encourage the initial use of rubber
modified asphalt and assist evaluation of the product in their own area. 
This should lead the agency to continue to use rubber-modified asphalt 
with or without a reimbursement after the evaluation period. However, 
regulations requiring the use of these materials by the state might have 
a much more direct impact. 

IV. Chemical/Thermal Tire Processing Applications (Mark Hope, Waste 
Recovery, Inc. ) 

Rubber Reclaiming. Rubber reclaiming involves chemical or thermal 
devulcanization of the rubber structure, thereby breaking its 
chemical bonds. The resulting devulcanized rubber may be blended 
with virgin rubber in new products. However, the reclaiming 
industry has been declining since 1960, as styrene-butadiene rubber 
has replaced natural rubber. Its economic advantage continues to 
decline in comparison to the properties of new rubber and other 
substitute materials. Reclaim now accounts for no more than 5 
percent of the market. 

Pyrolysis. Pyrolysis is the thermal decomposition of complex 
organic compounds such as rubber into lower molecular weight 
components. It has been used since the early 19th century. It 
represents an "engineer's dream 11 because it allows recovery of 
theoretically useful compounds from waste materials. When applied 
to scrap tires, the products include a gas stream used to fuel the 
process, a liquid stream which is blended to yield a salable fuel 
oil, and a solid or char stream containing a mixture of products 
including zinc oxide and multiple types of carbon. In general, a 
ton of waste tires will produce 125 gallons of oil and 700 pounds of 
carbon black. 

Pyrolysis has been studied extensively. Over the last 20 years, a 
number of process, equipment and operating variations have been 
developed for scrap tires. Tremendous financial and technical 
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resources have been applied to the development of viable pyrolysis 
systems. A U.S. Department of Energy report ("Scrap Tires: A 
Resource and Technology Evaluation of Tire Pyrolysis and Other 
Selected Alternate Technologies") identified 31 projects involving 
pyrolysis. Of these, 15 had been abandoned for technical and/or 
economic reasons by January 1983, including extensive projects 
sponsored by companies such as Firestone, Goodyear/Tosco, 
Occidental, Uniroyal and Nippon. The remaining projects that were 
in design, construction or operation, failed to identify any 
commercial-scale facilities that are currently operating on a viable 
basis. 

The reasons for project failure include: 

1. Operating problems. Plants have encountered high maintenance 
expense, had product quality variations decreasing product 
value, or encountered fi!es or explosions from air 
infiltration. 

2. Feed availability. The minimum capacity of an economical 
pyrolysis facility has been assumed to be about 1 million 
tires per year, with some projects requiring up to 10 million. 
New technology may reduce this size. Collection of these 
quantities at low cost within a service radius may be a 
problem. Obtaining properly shredded raw material has also 
been a problem. 

3. Product quality/markets. Pyrolysis attempts to produce three 
product streams (gas, oil, char) from a scrap raw material 
containing mixtures of many components. Changes in operating 
conditions that improve the quality or yield of one component 
often have a negative impact on one of the others. It is 
difficult to optimize quality and yield of both major revenue 
products (oil, char). The oil is a fair fuel or refinery 
feedstock, although it must compete with conventional fuels 
recovered from crude petroleum. In the past, pyrolysis has 
not been economically competitive with crude oil at $25/30 per 
barrel. An economic analysis by Paul Petzrick, Energy and 
Waste Management Consultant (in DOE Workshop Report) 
calculated that with a $.45/tire tipping fee, a new pyrolysis 
plant could produce oil for .$32/gallon in the first year. 
Costs go down over time. With no tipping fee, the cost of 
derived oil would be $.68/gallon. In addition, the char 
contains multiple grades of carbon black, zinc oxide, titanium 
dioxide, and other trace components, resulting in low value and 
limited markets. There may be a Portland market for quality 
carbon black at $0.11 to $.14/lb. If markets cannot be found, 
it would have to be disposed of in landfills. 
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All of the above factors may have a negative impact on a pyrolysis 
project. The combination of high capital, operating, and 
maintenance costs, combined with low revenue resulting from 
downtime and poor product quality/market value, have resulted in 
the failure of many projects. 

V. Direct Incineration. (Gary Vosler, Willamette Industries, Inc.; and Bob 
Wheeler, Smurfit Newsprint Corporation) 

Scrap tires have a high energy content. A refined scrap tire used for 
direct incineration is called tire derived fuel (TDF). TDF is a scrap 
tire that is shredded and processed into a rubber chip with a range in 
size of one to four inches. It may also be processed to remove bead and 
radial wire. It has an energy content from 14,000 to 5,500 Btus/lb. 
Other fuel sources such as coal and wood generate less heat per pound. 
TDF's low moisture content (1 percent) and high volatility have proven to 
enhance energy utilization and combustion efficiency, displacing 5 to 25 
percent of the amount of coal, wood, gas or oil needed in solid fuel 
boilers. 

Incineration for heat recovery is a growing commercial use for large 
quantities of scrap tires, accounting for about half of the waste tires 
generated annually in Oregon. Processing tires for fuel applications 
may not achieve the goal of re-use into other products, but does offer 
recovery for their heat value. Alternative fuel markets may provide the 
best potential for immediately solving a scrap tire disposal problem 
while other markets are developed into viable options. 

Industries that have tried and/or are currently using TDF include tire 
retreading (Les Schwab plant in Prineville - uses whole tires), pulp and 
paper (in Oregon, Willamette Industries and Smurfit), cement (widely used 
in Europe and Japan), and electrical utilities (new Modesto plant in 
California). Where TDF is being used, it is sold at a price competitive 
with existing fuels such as coal or wood waste. 

The use of TDF presents environmental concerns. The high amount of 
fixed carbon (27.9%) suggests particulate concerns, and of ash (4.78%) 
suggests solid waste concerns. Other elements of concern include sulfur 
(1.23%) and zinc (1.52%). Efficient stack controls and specifically 
designed material metering systems are required to overcome environmental 
concerns of particulate control. Facilities using TDF install metering 
units to provide direct control of the TDF feed rate. 

In Germany and Japan, 15 to 20 percent whole scrap tires are substituted 
for conventional fuel (coal) in cement kilns. As far as is known, no 
cement kiln now uses TDF in Oregon, although some interest has been 
expressed. It would likely involve adding a special materials handling 
system to feed the tires, a capital-intensive investment. The steel from 
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the tires replaces the ferrous oxide which is normally added to 
manufacture cement. A baghouse collects the particulate matter. There 
is no firm evidence of serious environmental problems, but the 
perception of a problem is a factor. Economically, TDF must compete 
with coal. Because of its higher Btu content, TDF is competitive if it 
costs from 15 to 20 percent a ton more than coal. 

TDF is currently used in Oregon to supplement wood residue-based fuel in 
industrial boilers. Together, two paper mills use approximately fifty 
percent of available TDF from waste tires. Adding 1 to 3 percent rubber 
has a definite stabilizing effect on the boiler, especially when the wood 
fuel is wet. No significant negative effects have become apparent. The 
two Oregon facilities have wet scrubber-equipped boilers for pollution 
control. 

Willamette Industries has used rubber in its waste wood boiler as an 
additional source of fuel since 1981. At the permitted rate of TDF 
consumption, no measurable impact to the environment due to the burning 
of rubber has occurred. During a typical year, the Albany Mill will 
use: 

Over 190,000 tons of wood fuel ("hogged fuel", or HF); and 

Over 3,500 tons of chipped rubber (TDF), or approximately 
200,000 tires. 

The average costs of these fuels are: 

HF: approximately $5-$8/ton as received 
($0.50 - $0.80/mm Btu) 

TDF: approximately $40/ton 
($1. 30/mm Btu) 

Due to recent exceptionally good market conditions for building 
materials, HF is in a surplus condition resulting in an unusually low 
price. It is reasonable to assume that market swings will occur in the 
near future which will reduce the HF surplus. This would cause HF 
prices to average closer to a typical cost of $13/ton ($1.30/mm Btu) as 
received. If HF surpluses were to continue keeping prices low, 
additional boilers would be built. This would then consume any surplus, 
and also drive up the price of HF. 

In terms of fuel heat content ($/Btu), the cost of TDF and HF would be 
approximately equal if the ratio of prices were 1.8:1.0 (TDF:dry wood), 
or 3.25:1.0 (TDF:wet wood). If the current cost of TDF were cut in 
half, it would be directly competitive. This would require a subsidy of 
about $0.01 per pound of TDF. 
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In the pulp and paper industry TDF currently replaces HF. The 
alternative fuels, when HF is in short supply, are oil and natural gas. 
These cost four to five times as much as HF. If the rate of rubber 
incineration in Oregon were to double, thus consuming practically all of 
the potentially available TDF material, this would have only an 
insignificant impact on HF surpluses. This would not result in 
additional solid waste (surplus HF) being landfilled. 

The risk of high cost HF has kept Willamette Industries in the rubber 
business. It does not appear that TDF will be competitive with HF in 
the foreseeable future. Waste tire disposal through incineration could 
be secured in the near term while other potential long-term markets 
develop. The subsidy from the $1 tire fee could reduce the cost of TDF 
to a point where it would be competitive with HF, thus allowing the 
mills to continue to burn the material. 

Larger percentages of TDF could also be used by Smurfit. However the 
resulting zinc oxide particulate emissions would exceed allowable limits 
unless sophisticated particulate control devices (baghouse or 
electrostatic precipitator) were installed. 

Deanna Mueller-Crispin:b 
SB7433.2 
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Waste Tire Task Force 

A task force has been assembled to help the Department of Environmental 
Quality (DEQ) develop rules for the waste tire program. Members include 
representatives of the major groups affected by the new law, and public 
representatives. Three working subcommittees have been formed to deal 
with the major areas of the program: 

(1) permitting and cleanup of waste tire storage sites; 

(2) permitting of waste tire carriers; and 

(3) the reimbursement to users of waste tires. 

A list of members follows. 

Mike Doyle 
Les Schwab Tires 
Prineville, OR 

Mark Hope 
Waste Recovery, Inc. 
Portland, OR 

Group represented 
retail tire dealers 
retreaders 
tire carriers 

tire-derived fuel manufacturer 

Dave Phillips county solid waste 
Clackamas County 
Department of Transportation & Development 
Oregon City, OR 

Joyce Martinak 
Tangent, OR 

Ken Sandusky 
Lane County Waste Management Division 
Eugene, OR 

Cecilia Desantis-Urbani 
Salem City Planning Department 
Salem, OR 

Doug Carothers 
Carother's Tire 
Hillsboro, OR 

Paul Henry 
Public Utility Commission 
Salem, OR 

League of Women Voters 
(public interest) 

county solid waste, 
and recyclers 

city planner 

tire carrier 

transportation regulatory 
agency 
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Gary Vosler 
Willamette Industries 
Albany, OR 

Bob Wheeler 
Smurfit 
Newberg, OR 

Fred Hermann 
Riedel/Omni Products, Inc. 
Portland, OR 

Dennis Mulvihill 
Metro 
Portland, OR 

Marilyn Adams 
Commercial Retread 
Salem, OR 

Beverly Johnson 
Oregon Department of Revenue 
Salem, OR 

user of tire-derived fuel 

user, tire-derived fuel 

manufacturer, using rubber 
crumbs 

landfill operator 

re treader 

tire fee collection program 

Keith Rowbotham retail tire dealers 
Northwest Tire Dealers Association 
Ellensburg, WA 

Mike Harrington 
Pave Tech Corporation 
Seattle, WA 

Ken Erickson, County Engineer 
Douglas County Courthouse 
Roseburg, OR 

Brad Prior 
Jackson County 
Medford, OR 

SM1385 

manufacturer, rubberized 
asphalt 

solid waste regulator 

solid waste regulator 



WASTE TIRE TASK FORCE 

Meeting Schedule 

Group Place 

Full Task Force Portland 

Site Permitting Subcom. Bend 

Carrier Permitting Subcom. Salem 

Reimbursement Subcom. Salem 

Site Permitting Subcom. Eugene 

Full Task Force Portland 

Reimbursement Subcom. Portland 

Site Permitting Subcom. Portland 

Full Task Force Portland 

SB7433.TF 
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Date 

February 2, 1988 

February ll 

February 17 

February 17 

February 22 

March 8 

March 24 

March 30 

April 6 



Purpose 

DRAFT RULE 

WASTE TIRE PROGRAM 
4/13/88 
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340-62-005 The purpose of these rules is to prescribe requirements, 
limitations and procedures for storage, collection, transportation, and 
disposal of waste tires. [To come later: The rules also prescribe how to 
apply for financial help to clean up waste tire sites. They also prescribe 
how to apply for a partial reimbursement for using waste tires. The purpose 
of the reimbursement is to promote the use of waste tires by enhancing 
markets for waste tires or similar materials.] 

Definitions 

340-62-010 As used in these rules unless otherwise specified: 

(1) 11 Cornmission11 the Environmental Quality Commission. 

(2) 11 Departrnent 11 the Department of Environmental Quality. 

(3) "Director" -- the Director of the Department of Environmental 
Quality. 

(4) "Dispose" -- to deposit, dump, spill or place any waste tire on any 
land or into any water as defined by ORS 468.700. 

(5) "Financial assurance" -- a performance bond, letter of credit, cash 
deposit, insurance policy or other instrument acceptable to the department. 

(6) "Land disposal site" -- a disposal site in which the method of 
disposing of solid waste is by landfill, dump, pit, pond or lagoon. 

(7) "Person" -- the United States, the state or a public or private 
corporation, local government unit, public agency 1 individual, partnership, 
association, firm, trust, estate or any other legal entity. 

(8) "Retreader" -- a person engaged in the business of recapping tire 
casings to produce recapped tires for sale to the public. 
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(9) "Rick" -- to horizontally stack tires securely by overlapping so 
that the center of a tire fits over the edge of the tire below it. 

(10) 11 Store 11 or 11 storage 11 the placing of waste tires in a manner 
that does not constitute disposal of the waste tires. 

(11) "Tire" -- a continuous solid or pneumatic rubber covering 
encircling the wheel of a vehicle in which a person or property is 
transported or by which they may be drawn on a highway. This does not 
include tires on the following: 

(a) A device moved only by human power. 

(b) A device used only upon fixed rails or tracks. 

(c) A motorcycle. 

(d) An all-terrain vehicle. 

(e) A device used only for farming, except a farm truck. 

(12) "Tire 
for the purpose 
following: 

carrier" -- a person who 
of storage or disposal. 

picks up or transports waste tires 
This does not include the 

(a) Solid waste collectors operating under a license or franchise from 
a local government unit and who transport fewer than 10 tires at a time. 

(b) Persons who transport fewer than five tires with their own solid 
waste for disposal. 

(13) "Tire processor" -- a person engaged in the processing of waste 
tires. 

(14) "Tire retailer" -- a person in the business of selling new 
replacement tires. 

(15) "Tire derived products" -- tire chips or other usable materials 
produced from the physical processing of a waste tire. 

(16) "Waste tire" -- a tire that is no longer suitable for its original 
intended purpose because of wear, damage or defect, and is fit only for: 

(a) Remanufacture into something else, including a recapped tire; or 

(b) Some other use which differs substantially from its original use. 
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Waste Tire Storage Permit Required 

340-62-015 (1) After July 1, 1988, a site where more than 100 waste 
tires are stored is required to have a waste tire storage permit from the 
department. The following are exempt from the permit requirement: 

(a) A tire retailer with not more than 1,500 waste tires in storage. 

(b) A tire retreader with not more than 3,000 waste tires stored 
outside. 

(2) Piles of tire derived products are not subject to regulation as 
waste tire storage sites if they have an economic value. 

(3) If tire derived products have been stored for over six months, the 
department shall assume they have no economic value, and the site operator 
must either: 

(a) Apply for a waste tire storage site permit; or 

(b) Demonstrate to the department's satisfaction that the tire derived 
products do have an economic value by presenting receipts, orders, etc. for 
the tire derived products. 

(4) After July 1, 1988, a permitted solid waste disposal site which 
stores more than 100 waste tires, is required to have a permit modification 
addressing the storage of tires from the department. 

(5) The department may issue a waste tire storage permit in two stages 
to persons required to have such a permit by July 1, 1988. The two stages 
are a 11 first-stage 11 or limited duration permit, and a 11 second-stage 11 or 
regular permit. 

(6) Owners or operators of existing sites not exempt from the waste 
tire storage site permit requirement shall apply to the department by 
June 1, 1988 for a "first-stage" permit to store waste tires. A person who 
wants to establish a new waste tire storage site shall apply to the 
department at least 90 days before the planned date of facility 
construction. A person applying for a waste tire storage site permit on or 
after September 1, 1988 shall apply for a "second-stage" or regular permit. 

(7) The department may grant an exemption to the requirement to obtain 
a waste tire storage site permit for whole waste tires if the applicant can 
demonstrate to the Department's satisfaction that: 

(a) The applicant is using the tires for a permanent useful purpose 
with a documented economic value; and 

(b) The waste tires used in this way will meet vector control, health, 
fire control, safety and other environmental concerns which the storage 
standards in this rule address; and 
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(c) The use otherwise complies with local ordinances and state and 
Federal laws and administrative rules. 

"First-Stage" or Limited Duration Permit 

340-62-018 (1) An application for a "first-stage" permit shall include 
such information as required by the department, including but not limited 
to: 

(a) A management plan for the operation of the site, including: 

(A) The person to be responsible for the operation of the site; 

(B) The proposed method of tire disposal; and 

(C) The proposed emergency measures to be provided at the site, 
together with the name and phone nwnber of the appropriate fire district. 

(b) A description of the facilities on the site and how many tires are 
to be stored; 

(c) The location of the site, including legal description; and 

(d) The name and address of all tire carriers that the applicant has 
on record who have deposited waste tires at the site during the past 12 
months. 

(2) A "first-stage" permit shall be valid for a period not to exceed 
six months, or until December 31, 1988, whichever comes first. 

(3) No later than September 1, 1988, a holder of a "first-stage" 
permit shall either: 

(a) Inform the department in writing that the "first-stage" permit 
holder will remove all waste tires from the site and properly dispose of 
them before the expiration of the "first-stage" permit; or 

(b) Apply for a "second-stage" or regular waste tire storage permit 
pursuant to OAR 340-62-020. 

"Second-Stage" or Regular Permit 

340-62-020 (1) An application for a "second-stage" or regular 
waste tire storage site permit shall: 
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(a) Include such information as shall be required by the department, 
including but not limited to: 

(A) A description of the need for the waste tire storage site; 

(B) The zoning designation of the site, and a written statement of 
compatibility of the proposed waste tire storage site with the acknowledged 
local comprehensive plan and zoning requirements from the local government 
unit(s) having jurisdiction. 

(C) A description of the land uses within a one-quarter mile radius of 
the facility, identifying any buildings and surface waters. 

(D) A management program for operation of the site, which includes but 
is not limited to: 

(i) Anticipated maximum number of tires to be stored at the site for 
any given one year period. 

(ii) Present and proposed method of disposal, and timetable. 

(iii) How the facility will meet the technical tire storage standards 
in OAR 340-62-035 for both tires currently stored on the site, and tires to 
be accepted. 

(iv) How the applicant proposes to control mosquitoes and rodents, 
considering the likelihood of the site becoming a public nuisance or health 
hazard, proximity to residential areas, etc. 

(E) A proposed contingency plan to minimize damage from fire or other 
accidental or intentional emergencies at the site. It shall include but not 
be limited to procedures to be followed by facility personnel, including 
measures to be taken to minimize the occurrence or spread of fires and 
explosions. 

(F) The following maps: 

(i) A site location map showing section, township, range and site 
boundaries. 

(ii) A site layout drawing, showing size and location of all 
pertinent man-made and natural features of the site (including roads, fire 
lanes, ditches, berms, waste tire storage areas, structures, wetlands, 
floodways and surface waters). 

(iii) A topographic map using a scale of no less than one inch equals 
200 feet. 

(b) Submit proof that the applicant holds financial assurance 
acceptable to the department in an amount determined by the department to be 
necessary for waste tire removal processing, fire suppression or other 
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measures to protect the environment and the health, safety and welfare, 
pursuant to OAR 340-62-025 and 340-62-035. 

(c) Submit an application fee of $250. Fifty dollars ($50) of the 
application fee shall be non-refundable. The rest of the application fee 
may be refunded in whole or in part when submitted with an application if 
either of the following conditions exists: 

(A) The department determines that no permit will be required; 

(B) The applicant withdraws the application before the department has 
granted or denied the application. 

(2) A "second-stage" permit may be issued for up to five years. 

(3) The department may waive any of the requirements in paragraph 
(l)(a)(E) (contingency plan), (l)(a)(F) (maps) or (l)(b) (financial 
assurance) of this section for a waste tire storage site in existence on or 
before January 1, 1988, if it is determined by the department that the site 
is not likely to create a public nuisance, health hazard, air or water 
pollution or other environmental problem. This waiver shall primarily be 
considered for storage sites which are no longer receiving additional tires, 
and are under a closure schedule approved by the department. The site must 
still meet operational standards in OAR 340-62-035. 

Financial Assurance 

340-62-022 (1) The department shall determine for each applicant the 
amount of financial assurance required under ORS 459.720(c) and OAR 340-62-
020 (l)(b). The department shall base the amount on the estimated cost of 
cleanup for the maximum number of waste tires allowed by the permit to be 
stored at the storage site. 

(2) The department will accept as financial assurance only those 
instruments listed in OAR 340-61-034(3)(c)(A) through (G). 

(3) Any deposit of cash or negotiable securities shall remain in 
effect until the department notifies the applicant in writing that the 
department has approved closure of the site pursuant to OAR 340-62-045, 
except as provided in subsection (4) of this section. A claim against such 
security deposits must be submitted in writing to the department, together 
with an authenticated copy of: 

(a) The court judgment or order requiring payment of the claim; or 

(b) Written authority by the depositor for the department to pay the 
claim. 
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(4) When proceedings under ORS 459.730 have begun while the security 
required is in effect, such security shall be held until final disposition 
of the proceedings is made. At that time claims will be referred for 
consideration of payment from the security so held. 

Permittee Obligations 

340-62-025 
459.725, and OAR 

(1) Each person who is required by ORS 459.715 and 
340-62-015 and 340-62-055, to obtain a permit shall: 

(a) Comply with these rules and any other pertinent department 
requirements; and 

(b) Inform the department in writing within 30 days of company changes 
that affect the permit, such as business name change, change from individual 
to partnership and change in ownership. 

(c) Allow to the department, after reasonable notice, necessary access 
to the site and to its records, including those required by other public 
agencies, in order for the monitoring, inspection and surveillance program 
developed by the department to operate. 

(2) Each waste tire storage site permittee whose site accepts waste 
tires after the effective date of these rules shall also do the following as 
a condition to holding the permit: 

(a) Submit to the department by February 1 of each year an annual 
compliance fee for the coming calendar year in the amount of $250, effective 
February l; 1989. 

(b) Maintain records on approximate numbers of waste tires received 
and shipped, and tire carriers transporting the tires so as to be able to 
fulfill the reporting requirements in section (c) of this rule. The 
perrnittee shall issue written receipts upon receiving loads of waste tires. 
Quantities may be measured by aggregate loads or cubic yards, if the 
permittee documents the approximate number of tires included in each. These 
records shall be maintained for a period of three years, and shall be 
available for inspection by the department after reasonable notice. 

(c) Submit a report containing the following information annually by 
February 1 of 1990 and each year thereafter: 

(A) Number of waste tires received at the site during the year covered 
by the report; 

(B) Number of waste tires shipped from the site during the year 
covered by the report; 
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(C) The name (and tire carrier permit number, if applicable) of the 
tire carriers delivering waste tires to the site and shipping waste tires 
from the site, together with the quantity of waste tires shipped with those 
carriers. 

(D) The number of waste tires located at the site at the time of the 
report. 

(d) If required by the department, prepare for approval by the 
department and then implement: 

(A) A plan to remove some or all of the waste tires stored at the 
site. The plan shall follow standards for site closure pursuant to OAR 340-
62-045. The plan may be phased in, with department approval. 

(B) A plan to process some or all of the waste tires stored at the 
site. The plan shall comply with ORS 459.705 through 459.790 and OAR 340-
62-035. 

(e) Maintain the financial assurance required under OAR 340-62-
020(1) (b) and 340-62-022. 

(g) Maintain any other plans and exhibits pertaining to the site and 
its operation as determined by the department to be reasonably necessary to 
protect the public health, welfare or safety or the environment. 

(3) The department may waive any of the requirements of subsections 
(2)(b) through (2)(c)(D) of this section for a waste tire storage site in 
existence on or before January 1, 1988. This waiver shall be considered for 
storage sites which are no longer receiving additional tires and are under a 
closure schedule approved by the department. 

(4) If the owner or operator of a waste tire storage site fails to 
conduct waste tire storage, disposal and transportation according to the 
conditions, limitations, or terms of a permit or these rules, it is a 
violation of these rules. If the owner or operator of an affected site 
fails to obtain a permit, it is a violation of these rules. Violations of 
these rules shall be cause for the assessment of civil penalties for each 
violation as provided in OAR 340-62-070, or for any other enforcement action 
provided by law. Each day that a violation occurs is a separate violation 
and may be the subject of separate penalties. 

Department Review of Applications for Waste Tire Storage Sites 

340-62-030 (1) Applications for waste tire storage permits shall be 
processed in accordance with the Procedures for Issuance, Denial, 
Modification and Revocation of Permits as set forth in OAR Chapter 340, 
Division 14, except as otherwise provided in OAR Chapter 340, Division 62. 
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(2) Applications for permits shall be complete only if they: 

(a) Are submitted on forms provided by the department, accompanied by 
all required exhibits, and the forms are completed in full and are signed by 
the property owner or person in control of the premises; 

(b) Include plans and specifications as required by OAR 340-62-018 and 
340-62-020; 

(c) Include the appropriate application fee pursuant to OAR 340-62-
020(1) (c). 

(3) Following the submittal of a complete waste tire storage site 
permit application, the director shall cause notice to be given in the 
county where the proposed site is located in a manner reasonably calculated 
to notify interested and affected persons of the permit application. 

(4) The notice shall contain information regarding the location of the 
site and the type and amount of waste tires intended for storage at the 
site. In addition, the notice shall give any person substantially affected 
by the proposed site an opportunity to comment on the permit application. 

(5) The department may conduct a public hearing in the county where a 
proposed waste tire storage site is located. 

(6) Upon receipt of a completed application, the department may deny 
the permit if: 

(a) The application contains false information. 

(b) The application was wrongfully accepted by the department. 

(c) The proposed waste tire storage site would not comply with these 
rules or other applicable rules of the department. 

(d) The proposed site does not have a written statement of 
compatibility with acknowledged local comprehensive land and zoning 
requirements from the local government unit(s) having jurisdiction; or 

(e) There is no clearly demonstrated need for the proposed new, 
modified or expanded waste tire storage site. 

(7) Based on the department's review of the waste tire storage site 
application, and any public comments received by the department, the 
director shall issue or deny the permit. The director's decision shall be 
subject to appeal to the commission and judicial review under ORS 183.310 to 
183.550. 
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Standards for Waste Tire Storage Sites 

340-62-035 (1) All permitted waste tire storage sites must comply 
with the technical and operational standards in this part. 

(2) The holder of a "first-stage" waste tire storage permit shall 
comply with the technical and operational standards in this part if the site 
receives any waste tires after the effective date of these rules. 

(3) A waste tire storage site shall not be constructed or operated in 
a wetland, waterway, floodway, 25-year floodplain, or any area where it may 
be subjected to submersion in water. 

(4) Operation. A waste tire storage site shall be operated in 
compliance with the following standards: 

(a) A waste tire pile shall have no greater than the following maximum 
dimensions: 

(A) Width: 50 feet. 

(B) Area: 15,000 square feet. 

(G) Height: 6 feet. 

(b) A SO-foot fire lane shall be placed around the perimeter of each 
waste tire pile. Access to the fire lane for emergency vehicles must be 
unobstructed at all times. 

(c) Waste tires to be stored for one month or longer shall be ricked. 

(d) A sign shall be posted at the entrance of the storage site stating 
operating hours, cost of disposal and site rules if the site receives tires 
from persons other than the operator of the site. 

(e) No operations involving the use of open flames or blow torches 
shall be conducted within 25 feet of a waste tire pile. 

(f) An approach and access road to the waste tire storage site shall 
be maintained passable for any vehicle at all times. Access to the site 
shall be controlled through the use of fences, gates, or other means of 
controlling access. 

(g) If required by the department, the site shall be screened from 
public view. 

(h) An attendant shall be present at all times the waste tire storage 
site is open for business, if the site receives tires from persons other 
than the operator of the site. 
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(i) The site shall be bermed or given other adequate protection if 
necessary to keep any liquid runoff from potential tire fires from entering 
waterways. 

(j) If pyrolytic oil is released at the waste tire storage site, the 
permittee shall remove contaminated soil in accordance with applicable rules 
governing the removal, transportation and disposal of the material. 

(5) The department may approve exceptions to the preceding technical 
and operational standards for a company processing waste tires if: 

(a) The average time of storage for a waste tire on that site is one 
month or less; and 

(b) The department and the local fire marshall are satisfied that the 
permittee has sufficient fire suppression equipment and/or materials on site 
to extinguish any potential tire fire within an acceptable length of time. 

Closure 

340-62-040 (1) The owner or operator of a waste tire storage site 
shall cease to accept waste tires and shall immediately close the site in 
compliance with any special closure conditions established in the permit and 
these rules, if: 

(a) The owner or operator declares the site closed; 

(b) The storage permit expires and renewal of the permit is not 
applied for, or is denied or revoked; 

(c) A commission order to cease operations is issued; or 

(d) A permit compliance schedule specifies closure is to begin. 

(2) The owner or operator of a waste tire storage site may be required 
by the department to submit to the department a closure plan with the permit 
application. 

(3) The closure plan shall include: 

(a) When or under what circumstances the site will close, including 
any phase-in of the closure; 

(b) How all waste tires and tire-derived products will be removed from 
the site or otherwise properly disposed of upon closure; 

(c) A schedule for the applicable closure procedures, including the 
time period for completing the closure procedures. 

SWTIRERU.LE (4/6/88) 



Waste Tire Rules p.12 

(d) A plan for site rehabilitation, if deemed necessary by the 
department. 

Closure Procedures 

340-62-045 (1) In closing the storage site, the permittee shall: 

(a) Close public access to the waste tire storage site for tire 
storage; 

(b) Post a notice indicating to the public that the site is closed 
and, if the site had accepted waste tires from the public, indicating the 
nearest site where waste tires can be deposited; 

(c) Notify the department and local government of the closing of the 
site; 

(d) Remove all waste tires and tire-derived products to a waste tire 
storage site, solid waste disposal site authorized to accept waste tires, or 
other facility approved by the department; 

(e) Remove any solid waste to a permitted solid waste disposal site; 
and 

(f) Notify the department when the closure activities are completed. 

(2) After receiving notification that site closure is complete, the 
department may inspect the storage site. If all procedures have been 
correctly completed, the department shall approve the closure in writing. 
Any financial assurance not needed for the closure shall be released to the 
permittee. 

Modification of Solid Waste Disposal Site Permit Required 

340-62-050 (1) After July 1, 1988, a solid waste disposal site 
permitted by the department shall not store over 100 waste tires unless the 
permit has been modified by the department to authorize the storage of waste 
tires. 

(2) A solid waste disposal permittee who accumulates fewer than 1,500 
waste tires at any given time and has a contract with a tire carrier to 
transport for proper disposal all such tires whenever sufficient tires have 
been accumulated to make up a truckload, is not subject to the permit 
modification required by section (1). However, such permittee's solid waste 
operating plan shall be modified to include such activity. Nevertheless, if 
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such permittee stores over 100 tires on-site for more than six months, 
permit modification pursuant to section (3) shall be required to allow such 
storage. 

(3) A solid waste disposal permittee shall apply to the department by 
June 1, 1988 for a permit modification to store over 100 waste tires. 

(4) The permittee shall apply to store a maximum number of waste tires 
which shall not be exceeded in one year. 

(5) In storing waste tires, the permittee shall comply with all rules 
for waste tire storage sites in OAR 340-62-015 through 340-62-025, and 340-
62-035 through 340-62-045, including a management plan for the waste tires, 
record keeping for waste tires received and sent, contingency plan for 
emergencies, and financial assurance requirements. 

(6) Modification of an existing solid waste permit to allow waste tire 
storage does not require submission of a solid waste permit filing fee or 
application processing fee under OAR 340-61-115. 

(7) The solid waste permittee should consider storing the waste tires 
or tire-derived products in a manner that will not preclude their future 
recovery and use, should that become economically feasible. 

Chipping Standards for Solid Waste Disposal Sites 

340-62-052 (1) After July 1, 1989, a person may not dispose of waste 
tires in a land disposal site permitted by the department unless: 

(a) The waste tires are chipped in accordance with the standards in 
subsection (2) of this rule; or 

(b) The waste tires were located for disposal at that site before 
July 1, 1989; or 

(c) The commission finds that the reuse or recycling of waste tires is 
not economically feasible; or 

(d) The waste tires are received from a person exempt from the 
requirement to obtain a waste tire carrier permit under OAR 340-62-055 
(3)(a) and (b). 

(2) To be landfilled under subsection (l)(a) of this rule, waste tires 
must be processed to meet the following criteria: 

(a) The volume of 100 unprepared randomly selected tires in one 
continuous test period must be reduced by at least 65 percent of the 
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original volume. No single void space greater than 125 cubic inches may 
remain in the randomly placed processed tires; or 

(b) The tires shall be reduced to an average chip size of no greater 
than 8 inches square in any randomly selected sample of 10 tires or more. 

(3) The test to comply with (2)(a) shall be as follows: 

(a) Unprocessed tire volume shall be calculated by multiplying the 
circular area, with a diameter equal to the outside diameter of the tire, by 
the maximum perpendicular width of the tire. The total test volume shall be 
the sum of the individual, unprocessed tire volumes; and 

(b) Processed tire volume shall be determined by randomly placing the 
processed tire test quantity in a rectangular container and leveling the 
surface. It shall be calculated by multiplying the depth of processed tires 
by the bottom area of the container. 

Waste Tire Carrier Permit Required 

340-62-055 (1) Any person engaged in picking up or transporting waste 
tires for the purpose of storage or disposal is required to obtain a waste 
tire carrier permit from the department. 

(2) After January 1, 1989, any person who contracts or arranges with 
another person to transport waste tires for storage or disposal shall only 
deal with a carrier holding a waste tire carrier permit from the department. 

(3) The following persons are exempt from the requirement to obtain a 
waste tire carrier permit: 

(a) 
any local 
time. 

(b) 

(c) 

Solid waste collectors operating under a license or franchise from 
government unit and who transport fewer than 10 tires at any one 

Persons transporting fewer than five tires. 

Persons transporting tire-derived products to a market. 

(d) Persons who use company-owned vehicles to transport tire casings 
for the purposes of retreading or repair between: 

(A) Company-owned retail tire outlets and retail tire customers; or 

(B) Company-owned retail tire outlets and company-owned retread 
facilities. 
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(4) Any person who transports waste tires must obtain and display a 
waste tire carrier identification number issued by the department when 
transporting waste tires. Only permitted waste tire carriers shall receive 
such identification numbers. 

(5) A combined tire carrier/storage site permit may be applied for by 
tire carriers who: 

(a) Are subject to the carrier permit requirement; 

(b) Are not tire retailers or retreaders; and 

(c) Whose business includes an affected site which is subject to the 
waste tire storage permit requirement. 

(6) The department shall supply a combined tire carrier/storage site 
application to such persons. Persons applying for the combined tire 
carrier/storage site permit shall comply with all other regulations 
concerning storage sites and tire carriers established in these rules. 

Requirements for Tire Carrier Permit 

340-62-060 (1) Persons who transport waste tires for the purpose of 
storage or disposal must apply to the department for a waste tire carrier 
permit within 90 days of the effective date of this rule. Persons who want 
to begin transporting waste tires for the purpose of storage or disposal 
must apply to the department for a waste tire carrier permit at least 90 
days before beginning to transport the tires. 

(2) Applications shall be made on a form provided by the department. 
The application shall include such information as required by the 
department. It shall include but not be limited to: 

(a) A description, license number and registered vehicle owner for 
each truck used for transporting waste tires. 

(b) The PUC authority number under which each truck is registered. 

(c) Where the waste tires will be stored or disposed of. 

(d) Any additional information required by the department. 

(3) A corporation which has several separate business locations may 
submit one application which includes all the locations. However all the 
information required in subsection (2) of this section shall be supplied by 
location for each individual location. The corporation shall be responsible 
for amending the corporate application whenever any of the required 
information changes at any of the covered locations. 
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(4) An application for a tire carrier permit shall include a $25 non
refundable application fee. 

(5) An application for a combined tire carrier/storage site permit 
shall include a $250 application fee, $50 of which shall be non-refundable. 
The rest of the application fee may be refunded in whole or in part when 
submitted with an application if either of the following conditions exists: 

(a) The department determines that no permit will be required; 

(b) The applicant withdraws the application before the department has 
granted or denied the application. 

(6) The application shall also include a bond in the sum of $5,000 in 
favor of the State of Oregon. In lieu of the bond, the applicant may submit 
financial assurance acceptable to the department. 

(7) The bond or other financial assurance required under subsection 
(6) of this section shall comply with requirements in OAR 340-71-600(5)(a) 
through (c). The bond shall be filed with the department and shall provide 
that: 

(a) In performing services as a waste tire carrier, the applicant 
shall comply with the provisions of ORS 459.705 through 459.790 and of this 
rule; and 

(b) Any person injured by the failure of the applicant to comply with 
the provisions of ORS 459.705 through 459.790 or this rule shall have a 
right of action on the bond in the name of the person. Such right of action 
shall be made to the principal or the surety company within two years after 
the injury. 

(8) The type of financial assurance acceptable to the department and 
conditions thereof shall be the same as in OAR 340-62-022. 

(9) A waste tire carrier permit or combined tire carrier/storage site 
permit shall be valid for up to three years. Permits shall expire on 
March 1. Permittees who want to renew their permit must apply to the 
department for permit renewal by February 15 of the year the permit expires. 

Waste Tire Carrier Perrnittee Obligations 

340-62-063 (1) Each person required to obtain a waste tire carrier 
permit shall: 

(a) Comply with OAR 340-62-025(1) and (4). 
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(b) Display a current decal with their waste tire carrier 
identification number issued by the department when transporting waste 
tires. The decal shall be displayed on the side of the front doors of each 
truck used to transport tires. 

(c) Maintain the financial assurance required under ORS 459.730(2). 

(2) When a waste tire carrier permit expires or is revoked, the 
applicant shall immediately remove all waste tire permit decals from their 
vehicles. 

(3) A waste tire carrier shall leave for storage or dispose of the 
waste tires only in a permitted waste tire storage site, at a solid waste 
disposal site with a permit from the department allowing them to store waste 
tires; or at another site approved by the department. 

(4) Waste tire carrier permittees shall record and maintain the 
following information regarding their activities for each month of 
operation: 

(a) The approximate quantity of waste tires collected. Quantities may 
be measured by aggregate loads or cubic yards, if the carrier documents the 
approximate number included in each load; 

(b) Where or from whom the waste tires were collected; 

(c) Where the waste tires were deposited. The waste tire carrier 
shall keep receipts or other written materials documenting where all tires 
were stored or disposed of. 

(5) Waste tire carrier permittees shall submit to the department an 
annual report that summarizes the information accumulated under subsection 
(4) of this section. The information shall be broken down by quarters. 
This report shall be submitted to the department annually by February 28 of 
each year as a condition of holding a permit. 

(6) A holder of a waste tire carrier permit shall pay to the 
department an annual fee in the following amount: 

Annual compliance fee (per company or 
corporation) $175 

Plus annual fee per vehicle used for haul- 25 
ing waste tires 

(7) A holder of a combined tire carrier/storage site permit shall pay 
to the department an annual fee in the following amount: 

Annual compliance fee (per company or 
corporation) 
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Plus annual fee per vehicle used for haul-
ing waste tires $ 25 

(8) The annual compliance fee for the coming year (March 1 through 
February 28) as required by subsections (6) and (7) of this rule shall be 
paid by February 15 of each year. 

Department Review of Waste Tire Carrier Permit Applications 

340-62-065 Applications for waste tire carrier permits shall be 
processed in accordance with the Procedures for Issuance, Denial, 
Modification and Revocation of Permits as set forth in OAR Chapter 340, 
Division 14, except as otherwise provided in OAR Chapter 340, Division 62. 

Civil Penalty 

340-62-070 (1) In addition to any other penalty provided by law, any 
person who violates ORS 459.710 or 459.715 or any rule or order of the 
commission pertaining to the disposal, collection, storage or reuse or 
recycling of solid wastes shall incur a civil penalty not to exceed $500 a 
day for each day of the violation. 

(2) The civil penalty authorized by subsection (1) of this section 
shall be established, imposed, collected and appealed in the same manner as 
civil penalties are established, imposed and collected under ORS 448.305, 
454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425, 454.505 to 
454.535, 454.605 to 454.745 and ORS Chapter 468. 

SWTIRERU.LE (4/6/88) 



Oregon Department of Environmental Quality 

Attachment VI 
Agenda Item I 
4/29/88, EQC Meeting 

A CHANCE TO COMMENT ON ••• 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

Proposed Rules Related to Regulating How Waste Tires 
May Be Stored and Transported 

Hearing Dates: 5/31/88 
6/1/88 
6/2/88 
6/3/88 
6/6/88 

Comments Due: 6/7/88 

Owners and operators of sites where more than 100 waste tires are 
stored, and their customers. The public who dispose of waste tires. 
Persons hauling waste tires. Permitted solid waste disposal sites 
which store over 100 tires. Owners and operators of retail tire stores 
which have more than 1,500 waste tires in storage. Tire retreaders 
with more than 3,000 waste tires stored outside. Local governments. 
Fire marshals. Vector control districts. 

The Department proposes to adopt new Administrative Rules, 
Division 340, Section 62, to establish a procedure to issue permits to 
store or transport waste tires; to set standards for storing waste 
tires; and to establish standards for chipping waste tires to be 
disposed of at solid waste sites. Implementation would begin July l, 
1988. 

These rules would establish a two-stage application process for people 
required to obtain a permit to store waste tires. Those include all 
persons who are storing more than 100 waste tires, except tire 
retailers and retreaders. They may store up to 1,500 and 3,000 tires 
respectively without getting a permit. The rules would set standards 
for how waste tires must be stored (maximum size of tire piles, etc.), 
and other permit requirements, such as reporting. The rules would set 
procedures and timelines for carriers required to obtain a waste tire 
carrier permit from the Department. They would set application fees 
for the permits. The rules contain an enforcement procedure and civil 
penalty for persons who fail to properly store and dispose of waste 
tires. 

(over) 

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 



HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 
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4/1/88 

Public hearings will be held before a hearings officer at: 

7:15 p.m. 
Tuesday, May 31, 1988 
Blue Mountain CC/Morrow Hall 130 
2411 N.W. Garden 
Pendleton, OR 97801 

7:15 p.m. 
Thursday, June 2, 1988 
City Council Chambers 
225 5th Street 
Eugene/Springfield, OR 97477 

7:15 p.m. 
Monday, June 6, 1988 

7:15 p.m. 
Wednesday, June l, 1988 
School Administration Bldg. #314 
520 N.W. Wall Street 
Bend, OR 97701 

7:15 p.m. 
Friday, June 3, 1988 
Jackson County Courthouse Auditorium 
Main and Oakdale 
Medford, OR 97501 

Clackamas Co. Dept. of Transportation & Development 
Conference Room A 
Oregon City, OR 97045 

Informational meetings will be held prior to the hearings, from 3 p.m. 
to 6 p.m., on the same day and place. 

Written or oral comments may be presented at the hearings. Written 
comments may also be sent to the Department of Environmental Quality, 
Hazardous and Solid Waste Division, 811 S.W. 6th Avenue, Portland, OR 
97204, and must be received no later than 5:00 p.m., Tuesday, June 7, 
1988. 

Copies of the complete proposed rule package may be obtained from the 
DEQ Hazardous and Solid Waste Division. For further information, 
contact Deanna Mueller-Crispin at 229-5808. 

The Environmental Quality Commission may adopt new rules identical to 
the ones proposed, adopt modified rules as a result of testimony 
received, or may decline to adopt rules. The Commission will consider 
the proposed new rules at its meeting on July 8, 1988. 
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Proposed New Rules Pertaining to the Storage of Waste Tires 

OAR Chapter 340, Division 62 

Pursuant to ORS 183.335, these statements provide information on the 
intended action to adopt a rule. 

STATEMENT OF NEED: 

Legal Authority 

The 1987 Oregon Legislature passed the Waste Tire Act regulating the storage 
and transportation of waste tires. ORS 459.785 requires the Commission to 
adopt rules and regulations necessary to carry out the provisions of ORS 
459.705 to 459.790. The Commission is adopting new rules which are 
necessary to carry out the provisions of the Waste Tire Act. 

Need for the Rule 

Improper storage and disposal of waste tires represents a significant 
problem throughout the State. The Waste Tire Act establishes a 
comprehensive program to regulate the storage, transportation and disposal 
of waste tires. It also establishes a Waste Tire Recycling Fund to help pay 
for the cleanup of some tire dumps, and to create financial incentives for 
people to reuse waste tires. Rules from the Commission are needed to set 
program procedures, requirements, standards and permit fees. The rule now 
proposed deals with requirements for permits for: waste tire storage sites; 
waste tire carriers; modification of solid waste site permits to allow waste 
tire storage. A rule covering use of the Waste Tire Recycling Fund will be 
proposed at a later date. 

Principal Documents Relied Upon 

a. Oregon Revised Statutes, Chapter 459. 
b. Oregon Administrative Rules, Chapter 340, Division 60. 
c. Report to Minnesota Pollution Control Agency on Scrap Tires in 

Minnesota, October 1987, prepared by Waste Recovery, Inc. 
d. Used Tire Recovery and Disposal in Ohio, March 1987 
e. Proceedings of a Workshop on Disposal Techniques with Energy Recovery 

for Scrapped Vehicle Tires, sponsored by US Dept of Energy et al, 
November 1987 

f. Waste Tire Permitting Rules as Proposed by the Minnesota Waste 
Management Board, Minn. Rules Parts 9220.0200 to 9220.0835 
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FISCAL AND ECONOMIC IMPACT STATEMENT: 
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This action will require the Department to add two full-time equivalent 
employees to implement the permitting portions of the rule, and monitor, 
inspect and provide surveillance over permitted and non-permitted waste tire 
storage sites. It may also cause additional work for the Department's 
enforcement personnel, and Regional staff. The additional employees are 
included in the Department's approved budget. 

This action will have an economic impact on local government, private 
businesses and the public. 

Permit fees and financial assurance will be required of persons obtaining 
waste tire storage site permits, and those becoming waste tire carriers. 
Operators of waste tire storage sites and permitted solid waste sites may 
incur additional costs in complying with the standards this action 
establishes for waste tire storage and tire chipping, and/or in removing and 
properly disposing of waste tires from their site. Waste tire carriers and 
members of the public may incur additional costs in disposing of waste 
tires, as they will be required to use only permitted waste tire storage 
sites (or solid waste dlsposal sites) where fees may be higher than in the 
past. Ultimately the public will pay additional costs of proper waste tire 
disposal. The public should also benefit from not having to pay for the 
disposal of tires improperly and illegally dumped. 

Many of the persons now storing or hauling waste tires are small 
businesses. Therefore the small business impact could be appreciable. The 
two-phase permit procedure proposed by the Department will give businesses 
additional time to phase out their waste tires, allowing them to avoid costs 
of becoming a permanent waste tire storage site. 

LAND USE CONSISTENCY STATEMENT: 

The proposed rules appear to affect land use and appear to be consistent 
with Statewide Planning Goals and Guidelines. 

With regard to Goal 6 (Air, Water and Land Resources Quality), the rules 
provide for the proper storage and disposal of waste tires. They should 
help eliminate or reduce potential tire fires, a source of air pollution. 
Storage standards will keep waste tires out of waterways. Waste tires are 
often stored in conflict with local land use rules. As tire sites are 
identified and either permitted or cl~aned up, land use compliance should 
improve. 

With regard to Goal 11 (Public Facilities and Services), the rules provide 
that solid waste disposal sites store and dispose of waste tires in 
conformance with new standards. The standards are intended to improve the 
public health, safety and welfare. 

The rules do not appear to conflict with other Goals. 



Attachment VIII 
Agenda Item I 
4/29/88, EQC Meeting 
Page 2 

Public comment on any land use issue involved is welcome and may be 
submitted in the manner described in the accompanying NOTICE OF PUBLIC 
HEARING. 

It is requested that local, state and federal agencies review the proposed 
action and comment on possible conflicts with their programs affecting land 
use and with Statewide Planning Goals within their expertise and 
jurisdiction. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any apparent conflicts brought 
to our attention by local, state or federal authorities. 

DMC:dmc 
229-5808 
5/2/88 
SB7433 .A 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: 

From: 

Subject: 

BACKGROUND 

Environmental Quality Commission 

Director 

Agenda Item J, April 29, 1988, EQC Meeting 

Proposed Adoption of Amendments to Rules of 
Practice and Procedure, OAR Chapter 340, 
Division 11. 

At the December 11, 1987, meeting of the Environmental Quality 
Commission (EQC), a public hearing was authorized on proposed 
modifications to the Rules of Practice and Procedure, OAR Chapter 
340, Division 11. (See Attachment D, December 11, 1987, Staff 
Report, for discussion of the rationale for proposed Rule 
Amendments. ) 

Prior to the December 11 meeting, the existing contested case 
rules in OAR Chapter 340, Division 11, had been the subject of 
some discussion before the Commission. For two recent contested 
cases, the EQC had elected to adopt the AG Model Rules in lieu of 
the existing EQC rules. In response to the Commission's request, 
the Department reviewed the existing rules in Division 11, and 
prepared the proposed amendments which were authorized for 
hearing. 

The proposed amendments would do the following: 

1. Adopt the Attorney General's (AG) Model Rules for rulemaking 
in lieu of the existing EQC rules. 

2. Adopt the AG Uniform Rules for petitions for rulemaking in 
lieu of existing EQC rules. 

3. Adopt the AG Uniform Rules for petitions for declaratory 
rulings in lieu of existing EQC rules. 

4. Adopt the AG Model Rules for contested cases in lieu of the 
corresponding provisions of the existing EQC rules. 
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5. Continue the existing EQC rule which delegates to the 
Hearings Officer the authority to enter a final order in a 
contested case, but make this procedure applicable only to 
contested cases resulting from imposition of civil penalty 
assessments. (The AG Model Rules which provide for a 
process where the Hearings officer prepares a proposed order, 
would be followed in all other cases.) 

The proposed rule amendments also contained new language 
which would codify the department's understanding of past EQC 
policy direction relating to the delegation of authority to 
the Hearings Officer in entering a final order. 

6. A section was added to specifically allow non-attorney 
representation in contested cases as required by 1987 
legislation. 

7. Existing EQC rules for which there was no counterpart in the 
AG Model Rules were proposed to be retained as follows: 

Public Informational Hearings 
Notice of Rulemaking 
Service of Written Notice 
Answer Required: Consequences of Failure to Answer 

(with clarifying amendments) 
subpoenas 
Power of the Director 

The rulemaking hearing was scheduled for February 24, 1988, 
beginning at 2:00 p.m. in the 4th floor conference room at the 
Executive Building, 811 S. w. 6th Avenue, Portland, Oregon. 
February 29, 1988 was established as the deadline for submittal of 
written comments. Notice was given by publication in the February 
1, 1988, edition of the Oregon Bulletin (published by the 
Secretary of State). Notice was also mailed to persons listed on 
the Department's general rulemaking mailing list and to persons 
known to be interested in the issue. (See Attachment B for 
Hearing Notices and Rulemaking statements.) 

No persons appeared 
February 24, 1988. 
following: 

to offer oral testimony at the hearing on 
Written comments were received from the 

a. SIERRA CLUB, OREGON CHAPTER; Carol Lieberman, Chair; February 
24, 1988. The Oregon Chapter supported adoption of the rules 
as proposed, and particularly supported adoption of the 
Attorney General's Uniform and Model Rules of Procedure. 



Agenda Item J 
April 29, 1988, EQC Meeting 
Page 3 

b. OREGON ENVIRONMENTAL COUNCIL; John Charles, Executive 
Director, February 29, 1988. The Oregon Environmental 
Council supported the proposed adoption of the Model Rules. 

In addition, a letter was received from the Attorney General's 
office, dated December 14, 1987, which suggested some wording 
changes for consideration. 

The Presiding Officer's Report including written testimony 
received is attached. (See Attachment C.) 

Subsequent discussions with the Attorney General's staff have 
resulted in further suggestions for wording changes for greater 
clarity of the rules. 

ALTERNATIVES AND EVALUATION 

Following is a discussion of suggested modifications in the rules 
as proposed in the public notice: 

(1) Rule 11-098. New language proposed in the rule amendments 
included the following sentence: "Contested cases generally 
arise when a decision of the Director or Department is 
appealed to the Commission." The Attorney General's office 
noted that this wording is not technically accurate, and 
recommends removing it from the rule. 

Comment 

The Attorney General's Model Rules are written using 
generic terms such as "agency", "governing body", and 
"decision maker". To bridge the gap between these 
generic terms and the specific roles of the "Director", 
"Department", and "Commission", wording was added in 
rule 11-098 to distinguish between the general roles of 
the Director or Department, and the Commission. The 
sentence in question is part of that language. The 
Department believes that modification of the sentence to 
eliminate any technical accuracy is more appropriate 
than removing it. 

The Department would propose to modify rule 11-098 to 
read as follows (new language is underlined, deleted 
language is enclosed in brackets and struck through): 
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340-11-098 

Except as specifically provided in OAR 340-11-132, 
contested cases shall be governed by the Attorney 
General's Model Rules of Procedure, OAR 137-03-093. 
In general. a contested case proceeding is 
initiated ~~t;e~l':eft-eas-e~~~e~a~~y-a~~~et when a 
decision of the Director or Department is appealed 
to the Commission. Therefore, as used in the Model 
Rules, the terms "agency", "governing body", and 
"decision maker" generally should be interpreted to 
mean "Commission". The term "agency" may also be 
interpreted to be the Department where context 
requires. 

(2) Rule 11-132. The Attorney General's office noted that the 
wording of the opening recital of this rule is not 
technically accurate, and suggests replacing the word 
"appeal" with the word "imposition". 

Comment 

The Department believes that either word conveys the 
intent to the ordinary reader of the rule and would 
therefore propose to modify the wording as suggested by 
the Attorney General's office to read as follows: 

340-11-132 

In accordance with the procedures and limitations 
which follow, the Commission's designated Hearing 
Officer is authorized to enter a final order in 
contested cases resulting from fa~J!'ea~t imposition 
of civil penalty assessments: 

( 1) 

(3) Rule 11-132(2) (a). This particular rule, as proposed, limits 
the right of appeal of a Hearing Officer's order to a "party" 
or a "member of the Commission". The Attorney General's 
office noted that under the rules as proposed, the Department 
is not included within the definition of a "party" in a 
contested case. Thus, some modification will be necessary if 
it is deemed appropriate for the Department to be able to 
appeal the Hearing Officer's order to the Commission. 

Comment 
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The Department believes it appropriate to provide for 
appeal of the Hearing Officer's order by a "party•, a 
"member of the Commission", or the "Department". 
Therefore, the wording of this rule is proposed to be 
modified as follows: 

340-11-132 

( 1) 

( 2) Commencement of Appeal to the Commission: 

(a) 

(b) 

The Hearing Officer's Final Order shall 
be the final order of the Commission 
unless within 30 days from the date of 
mailing, or if not mailed then from the 
date of personal service, any of the 
partiesi f&~t a member of the Commissioni 
or the Department files with the 
Commission and serves upon each party and 
the Department a Notice of Appeal. A 
proof of service thereof shall also be 
filed, but failure to file a proof of 
service shall not be a ground for 
dismissal of the Notice of Appeal. 

(4) Rule 11-132(5). This proposed new rule is intended to 
codify the Department's understanding of past EQC policy 
direction relating to the delegation of authority to the 
Hearing Officer in entering a final order. The rule, as 
proposed for hearing reads as follows: 

340-11-132 

(5) In exercising the authority to enter a final order 
pursuant to this rule, the Hearing Officer: 

(a) Shall give deference to the Director's 
determination of penalty amount where facts 
regarding the violation are not in dispute and 
no new information has been revealed in the 
contested case hearing regarding mitigating 
and aggravating circumstances. 

(b) May mitigate a penalty based upon new 
information in the record regarding mitigating 
and aggravating circumstances, but shall not 
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mitigate the penalty below the minimum 
established in the schedule of Civil 
Penalties contained in Commission rules. 

(c) May elect to prepare proposed findings of fact 
and a proposed order and refer the matter to 
the Commission for entry of a final order 
pursuant to the general procedure for 
contested cases prescribed under OAR 340-11-
098. 

The Attorney General's office suggested in their December 14, 
1987, letter that the word "deference" may not be 
sufficiently clear to accomplish the intended purpose, and 
suggested more forceful wording. Subsequent discussions with 
the Attorney General's staff resulted in further 
modifications such that their suggested wording is now as 
follows: 

(5) In exercising the authority to enter a final order 
pursuant to this rule, the Hearing Officer: 

Comment 

(a) Shall not reduce the amount of civil penalty 
imposed by the Director unless: 

{A) The department fails to establish some or 
any of the facts regarding the violation; 
or 

(B) New information is introduced at the 
hearing regarding mitigating and 
aggravating circumstances not initially 
considered by the Director. Under no 
circumstances shall the Hearing Officer 
reduce or mitigate a civil penalty based 
on new information submitted at the 
hearing below the minimum established in 
the schedule of civil penalties 
contained in Commission rules. 

(b) May elect to prepare proposed findings of fact 
and a proposed order and refer the matter to 
the Commission for entry of a final order 
pursuant to the general procedure for 
contested cases prescribed under OAR 340-11-
098. 
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The wording initially proposed in the rules and that 
suggested by the Attorney General's office are both 
intended to accomplish the same purpose -- codify the 
past EQC policy direction relating to the delegation of 
authority to the Hearing Officer in entering a final 
order. The language initially proposed in the rules 
reflected the department's understanding of informal 
Commission policy direction. The wording suggested by 
the Attorney General's office is "more specific" and 
less subject to varied interpretation. Therefore, the 
department supports its adoption in place of the 
initially proposed wording. 

(5) The department intended to modify the rules to make them 
gender neutral throughout. At least one reference was 
overlooked however. It is proposed to correct this by 
modifying the definition of Director as follows: 

340-11-005 

(5) "Director" means the Director of the Department or 
fafty-e~-ft~~t the Director's authorized delegates. 

(6) Rule 34-011-024 This rule proposes to adopt the AG Model 
Rules for rulemaking by reference. The intent was to adopt 
all of the model rules related to rulemaking, however, the 
reference in the rule needs to be corrected to accomplish 
this. It is proposed to correct this rule as follows: 

340-11-024 

The rulemaking process shall be governed by the Attorney 
General's Model Rules, OAR fr~r-&r-&rrf 137-01-005 
through 137-01-060. As used in those rules, .... 

(7) During the process of final review of rule amendments, a 
questions was raised regarding the potential for existing 
rule OAR 340-11-107 to be in conflict with the Attorney 
General's Model Rules and the statute. This rule is intended 
to expedite the hearing process and minimize costs by 
requiring that issues contested be raised when a contested 
case hearing is requested. The first concern is that the 
recent amendments to the model rules requires that a hearing 
be requested within 21 days after notice, whereas the 
existing EQC rule provides 20 days. The second concern 
raised is that the wording of subsection (2) (d) of this rule 
(which restricts the taking of evidence in a hearing on 
issues not raised in the notice and answer) could be 
interpreted to preclude compliance with ORS 183.415(10) which 
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requires the Hearing Officer to develop a full and fair 
record. After review, the Attorney General's office 
recommended clarification of the rule by amending it as 
follows: 

Answer Required: Consequences of Failure to Answer 

340-11-107 

(1) Unless waived in the notice of opportunity for a 
hearing, and except as otherwise provided by 
statute or rule, a party who has been served 
written notice of opportunity for a hearing shall 
have twenty one (21) ft&&rt days from the date of 
mailing or personal delivery of the notice in which 
to file with the Director a written answer and 
application for hearing. 

(2) In the answer, the party shall admit or deny all 
factual matters and shall affirmatively allege any 
and all affirmative claims or defenses the party 
may have and the reasoning in support thereof. 
Except for good cause shown: 

(a) Factual matters not controverted shall be 
presumed admitted; 

(b) Failure to raise a claim or defense shall be 
presumed to be waiver of such claim or 
defense; 

(c) New matters alleged in the answer shall be 
presumed to be denied unless admitted in 
subsequent pleading or stipulation by the 
Department or Commission; and 

(d) Subject to ORS 183.415(10). fBfgvidence shall 
not be taken on any issue not raised in the 
notice and the answer unless such issue is 
specifically raised by a subsequent petitioner 
for party status and is determined to be 
within the scope of the proceeding by the 
presiding officer. 

(3) In the absence of a timely answer, the Director on 
behalf of the Commission or Department may issue a 
default order and judgment, based upon a prima 
facie case made on the record, for the relief 
sought in the notice. 
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The Department concurs with the further amendment recommended 
by the Attorney General. 

(8) When the proposed rules were authorized for hearing, it was 
noted that the Attorney General was in the process of 
updating the Uniform and Model Rules. It was noted that if 
the Commission elects to adopt the Model Rules, a further 
proceeding would be necessary to adopt later updates of the 
model rules. However, pursuant to ORS 183.341, adoption of 
the model rules by reference may be accomplished without 
complying with the notice and hearing procedures required by 
ORS 183.335. 

On March 3, 1988, the Attorney General completed the process 
of adopting amendments to the Model Rules (by filing them 
with the Secretary of state) • In addition to minor editorial 
clarifications, the significant changes to the Model Rules 
are as follows: 

a. OAR 137-01-010 This is a new rule added to specify 
the preferred form for displaying proposed rule 
amendments. 

b. OAR 137-03-001 This rule describes contested case 
notice requirements. The amendment adds a requirement 
that the notice include a statement that if a request 
for a hearing is not received by the agency within 21 
days of service, the right to a hearing is waived. 

c. OAR 137-03-005 This rule relates to requests for 
party status. The amendments generally clarify the 
procedures and provide that party status petitions 
should be filed at least 21 days before the hearing 
rather than the prior requirement of " 14 business" 
days. 

d. OAR 137-03-008 This is a new rule to implement the 
provisions of new legislation enacted in 1987 which 
allows a person to be represented in a contested case by 
either an attorney or an authorized representative. 

e. OAR 137-03-010 This rule relates to immediate 
suspension or refusal to renew a license. The 
amendments are extensive and clarify the nature of the 
proceeding, the rights of the licensee, and the 
opportunity and process for hearing. 
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f. OAR 137-03-055 This rule relates to Ex Parte 
Communications. The amendment clarifies that 
communication with staff or counsel about facts in the 
record is not considered to be Ex Parte Communication. 

These rule amendments appear to be consistent with the 
proposed modifications of EQC rules. To carry out the intent 
to adopt the Model Rules, it is appropriate to make sure that 
the reference to the model rules embraces the latest version. 
To accomplish this, the following additional amendments are 
appropriate: 

1. Add a specific reference to the rules for the version of 
the Attorney General's Uniform and Model Rules that is 
being adopted by reference. To do this, it is proposed 
to add a new definition in OAR 340-11-005 as follows: 

1.1.l "Model Rules" or "Uniform Rules" means the Attorney 
General's Uniform and Model Rules of Procedure. OAR 
137-01-005 through 137-04-010 as amended and in 
effect on April 29. 1988. 

2. Amend OAR 340-11-102 to specifically reference the new 
Model Rule relating to representation in a contested 
case by an authorized representative as follows: 

340-11-102 

Pursuant to the provisions of Section 3 of Chapter 
833, Oregon Laws 1987, and the Attorney General's 
Model Rule OAR 137-03-008. a person may be 
represented by an attorney or by an authorized 
representative in a contested case proceeding 
before the Commission or Department. 

In order to better understand the nature of the amendments 
proposed for adoption by the EQC, and the relationship to the 
Attorney General's Uniform and Model Rules, as recently amended, a 
side-by-side comparison has been prepared. This comparison is 
found in Attachment E to this report. 

SUMMATION 

1. At the December 11, 1987, EQC Meeting, the commission 
authorized a public hearing on proposed amendments to the 
Rules of Practice and Procedure, OAR Chapter 340, Division 
11. 
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2. Notice of the rulemaking hearing was published in the Oregon 
Bulletin on February 1, 1988. Notice was also mailed to 
persons listed on the Department's general mailing list for 
rulemaking actions and to others known to be interested in 
the proposed rule amendments. 

3. A rulemaking hearing was held on February 24, 1988, at 2:00 
p.m. in the 4th floor conference room at the Executive 
Building, 811 s. w. 6th Ave., Portland, Oregon. No persons 
appeared to testify at that hearing. Written testimony was 
received from 2 organizations and the Attorney General's 
office before the record closed on February 29, 1988. 

4. Testimony received has been evaluated. Modifications to the 
rules taken to hearing have been recommended by the Attorney 
General's office, and are not recommended to the Commission 
for consideration. 

DIRECTOR'S RECOMMENDATION 

Based on the summation, the Director recommends that the 
Commission adopt amendments to the Rules of Practice and 
Procedure, OAR Chapter 340, Division 11, as presented in 
Attachment A. 

Attachments 

A. Proposed Amendments to the Rules of Practice and 
Procedure, OAR Chapter 340, Division 11. 

B. Hearing Notices and Rulemaking statements 

1. Hearing Notice mailed to mailing lists. 
2. Rulemaking Statements 
3. Hearing Notice for Oregon Bulletin 

c. Presiding Officer's Report (including written testimony 
submitted) 

D. December 11, 1987, EQC Staff Report. 
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E. Side-by-side display of Proposed Amended EQC rules and 
Attorney General's Uniform and Model Rules (showing 
recent amendments). 

Harold L. Sawyer:h 
229-5776 
April 12, 1988 



Definitions 

PROPOSED AMENDMENTS 

Oregon Administrative Rules 
Chapter 340, Division 11 

RULES OF PRACTICE AND PROCEDURE 

ATTACHMENT A 

340-11-005 The words and phrases used in this Division have the 
same meaning given them in ORS 183.310. Additional terms are 
defined as follows unless context requires otherwise: f~ftre~s 
e~fierwi~e-reqttired-by-ee-ft~e~~,-a~-tt~ed-ift-~fii~-9ivi~ieft~f 

(1) "Adoption" means the carrying of a motion by the Commission 
with regard to the subject matter or issues of an intended 
agency action. 

(2) "Agency Notice" means publication in OAR and mailing to those 
on the list as required by ORS 183.335(6). 

( 3) "Commission" means the Environmental Quality Commission. 

(4) "Department" means the Department of Environmental Quality. 

( 5) "Director" means the Director of the Department or fafty-e£ 
fii~t the Director's authorized delegates. 

(6) "Filing" means receipt in the office of the Director. Such 
filing is adequate where filing is required of any document 
with regard to any matter before the Commission, Department 
or Director, except a claim of personal liability. 

f~T ~Par~y~-fia~-~fie-~ame-meafti~-a~~iveft-ift-eR&-r&~~~r&-al'tel 
iHerttde~-~fie-9epar~meft~-ift-arr-eeft~e~~-ea~e-fieari~~-be¥ere 
~fie-eemmi~~ieft-er-9epar~meft~-er-afty-e¥-~fieir-pre~.i:iii~ 
e¥¥ieer~-;-

iZl "Model Rules" or "Uniform Rules" means the Attorney 
General's Uniform and Model Rules of Procedure. OAR 137-01-
005 through 137-04-010 as amended and in effect on April 29. 
1988. 
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frJ:-)-tl..!!l "Presiding Officer" or "Hearing Officer" means the 
Commission, its Chairman, the Director, or any individual 
designated by the Commission or the Director to preside in 
any contested case, public, or other hearing. Any employee 
of the Department who actually presided in any such hearing 
is presumptively designated by the Commission or Director, 
such presumptive designation to be overcome only by a 
written statement to the contrary bearing the signature of 
the Commission Chairman or the Director. 

Public Informational Hearings 

340-11-007 

(l) Whenever there is required or permitted a hearing which is 
neither a contested case hearing nor a rule making hearing as 
defined in ORS Chapter 183, the Presiding Officer shall 
follow any applicable procedural law, including case law and 
rules, and take appropriate procedural steps to accomplish 
the purpose of the hearing. Interested persons may, on 
their own motion or that of the Presiding Officer, submit 
written briefs or oral argument to assist the Presiding 
Officer in fh~~t resolution of the procedural matters set 
forth herein. 

(2) Prior to the submission of testimony by members of the 
general public, the Presiding Officer shall present and offer 
for the record a summary of the questions the resolution of 
which, in the Director's preliminary opinion, will determine 
the matter at issue. fHefThe Presiding Officer shall also 
present so many of the facts relevant to the resolution of 
these questions as fhe-~heft-~e~~e~~e~t are available and 
which can practicably be presented in that forum. 

(3) Following the public information hearing, or within a 
reasonable time after receipt of the report of the Presiding 
Officer, the Director or Commission shall take action upon 
the matter. Prior to or at the time of such action, the 
Commission or Director shall address separately each 
substantial distinct issue raised in the hearings record. 
This shall be in writing if taken by the Director or shall be 
noted in the minutes if taken by the Commission in a public 
forum. 
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RULEMAKING 

Notice of Rulemaking 

340-11-010 

(1) Notice of intention to adopt, amend, or repeal any rule(s) 
shall be in compliance with applicable state and federal laws 
and rules, including ORS Chapter 183 and sections (2) and (3) 
of this rule. 

(2) In addition to the news media on the list established 
pursuant to ORS 183.335(6), a copy of the notice shall be 
furnished to such news media as the Director may deem 
appropriate. 

(3) In addition to meeting the requirements of ORS 183.335(1), 
the notice shall contain the following: 

(a) Where practicable and appropriate, a copy of the rule 
proposed to be adopted; 

(b) Where the proposed rule is not set forth verbatim in the 
notice, a statement of the time, place, and manner in 
which a copy of the proposed rule may be obtained and a 
description of the subject and issues involved in 
sufficient detail to inform a person that his interest 
may be affected; 

(c) Whether the Presiding Officer will be a hearing officer 
or a member of the Commission; 

(d) The manner in which persons not planning to attend the 
hearing may offer for the record written testimony on 
the proposed rule. 

Rulemaking Process 

340-11-024 

The rulemaking process shall be governed by the Attorney General's 
Model Rules. OAR 137-01-005 through 137-01-060. As used in those 
rules. the terms "agency". "governing body". and "decision maker" 
generally should be interpreted to mean "Commission". The term 
"agency" may also be interpreted to be the "Department" where 
context requires. 
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fr7 Phe-heari~-&harr-be-eel'!dtte-eed-be~~-~he-eemmi&&ieft1-wi~fi 
~he-ehairmaft-&&-Pre&:!:eli~-&rr:i:eer1-er-bere~-afty-member-e£ 
~he-eemmi&&ieft-er-e~her-P~&:!:eli~-err:i:eer. 

f&7 h~-~he-eemmefteemeft~-er-~he-heari~1-afty-{'er&eft-wi&hi~-~e-be 
hea~-&harr-a:el,¥iEte-~he-P~&:!:eli~-err:i:eer-er-hi&-ftame-aftd 
aetdre&&-al'!d-arriria~:i:eft-eft-a-p~¥i-ded-~rm-~r-ri&~i™J 
wi~fte&Ete&1-al'!d-&tteft-e~her-ift~rma~:i:eft-a&-~he-P~&:!:eli™J 
err:i:eer-may-deem-app~pria~~--Aek:ti~:i:eft&r-{'er&eft&-may-be 
hea~-a~-~he-diEte~~:i:eft-er-~he-P~&:!:eli~-&rr:i:eer. 

r~7 A~-~he-epefti~-er-~he-heari~-~he-P~&:!:eli~-err:i:eer-&harl 
&~a~e,-er-ha¥e-&~a~ed,-~he-pttrpe&e-er-~he-heari~· 

f+T Pfte-Pre&:!:eli~-&rr:i:eer-&ft&rr-~herettpeft-dei:teribe-~fte-maftfter-iH 
whieh-per&eft&-may-p~Eteft~-~heir-¥iew&-a~-~he-heari~· 

r~T Phe-Pre&:!:eli~-err:i:eer-&harr-e~r-~he-pre&eft~a~ieft&-ift-&ttefi 
m&ftfter-a&-he-deem&-app~pria~-~-~he-pttrpe&e-er-~he-heari~· 

f&7 Phe-Pre&:!:eli~-&rr:i:eer-al'!d-afty-member-er-~he-eemmi&&ieft-&harl 
ha¥e-~he-r1'fh~-~-qtte&~:i:eft-er-e~amifte-afty-wi~fte&&-ma~i~-a 
&~a~emeft~-a~-~he-heari~~--'Phe-P~&:!:eli~-&rr:i:eer-may,-a~-his 
di&ere~ieft1-permi~-e~her-per&eft&-~-e~amifte-wi~fte&&e&• 

fr7 Phere-&harr-be-fte-rebtt~~ar-er-aetdi~:i:eftar-&~a~emeft~&""9"i¥eft-by 
&fty-wi~fte&&-e~ep~-a&-reqtte&-eed-by-~he-P~&:!:eli~-&rr:i:eer~
Hewe¥er1-wheft-&tteh-aetdi~ieftar-&~a~emeft~-i&""9"i¥eft1-~he 
P~&:!:eli~-&rr:i:eer-may-arrew-aft-eqttar-epper~ttfti~y-~r-repry-by 
~he&e-whe&e-&~a~emeft~&-we~-~btt~-eed. 

f&7 Phe-heari~-may-be-eeft~ifttted-wi~h-reee&Ete&-a&-de~ermifted-by 
~he-Pre&:!:eli~-&rr:i:eer-ttft~ir-arr-ri&~ed-wi~fte&Ete&-p~Eteft~-aftd 
wi&hi~-~-ma~e-a-&~a~emeft~-ha¥e-ha:el,-aft-epper~ttfti~y-~e-de-&e• 

r~T Phe-Pre&:!:eli~-&rr:i:eer-&harr,-whe~-prae~:i:eabre-aftd 
apprepria~e,-reeei¥e-arr-phy&:i:ear-al'!d-deettmeft~ary-e~hibi~s 
pre&eft~ed-by-wi~fte&&e&~--~ftre&&-e~herwi&e-reqttired-by-raw-er 
rttre1-~he-e~hibi~&-&harr-be-p~Eter¥ed-by-~he-9epar~meft~-rer-a 
peried-er-efte-year1-er1-a~-~he-dii:te~~ieft-er-~he-eemmi&&ieH 
er-Pre&:!:eli~-&rr:i:eer,-re~ttrfted-~e-~he-per&eft&-whe-&ttbmi~~ed 
~hem. 

fr&7 Phe-Pre&:!:eli~-&rr:i:eer-may,-a~-afty-~ime-dttri~-~he-heari~7 
impeEte-rea&eftabre-~ime-rimi~&-rer-erar-pre&eft~a~:i:eft-al'!d-may 
e~erttde-er-rimi~-ettmttra~i¥e1-~{'e~i~:i:ett&1-er-imma~rial 
ma~~er~--Per&eft&-wi~h-a-eefteerft-di&~ifte~-rrem-~heEte-e£ 
ei~i~eft&-ift""9"efterar,-al'!d-~heEte-&f"e&~i~-~r""9"rettp&7 
a&&eeia~ieft&1-er~¥erftmeft~&r-eft~i~ie&-may-be-aeee~ed 
prerereft~iar-~ime-rimi~a~ieft&-a&-may-be-e~~l'!ded-ar&e-~e-afty 
wi~fte&&-whe1-ift-~he-t~meft~-er-~he-P~&:!:eli~-&rr:i:eer1-has 
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&tteh-e~per~iEter-e~perie:iteer-<'r-<'~l'ter-?-era~ieft&hip-~-~he 
&ttbtee~-ma~~er-<'r-~l'te-l'teariftg'-a&-~-?-el'tder-hi&-~&~imefty-<'£ 
&peeiar-ift~re&~-~e-~l'te-~fteY~ 

frr} h-¥erba~im-<'rar1-wri~~ftr-<'r-meehaftiear-~e~-&harr-be-ma<!fe 
er-arr-~l'te-l'teariftg'-preeee~iftg'~,-er,-ift-~fte-art:erfta~i¥er-a 
reee~-ift-~l'te-rerm-<'r-mifttt~&~--\?tte&~ieft-a~-aft&wer-perieds 
er-e~her-ift~rmari~ie&-be~?-e-<'r-ar~r-~l'te-l'teariftg'-may-be 
e~erttded-rrem-~he-reee~~--'Pl'te-reee~-&harr-be-pre&er¥ed-re~ 
~hree-year&r-ttftre&&-<'~l'terwiEte-ree_tttired-by-raw-<'r-rttre~ 

fr} Where-~he-heariftg'-ha&-beeft-ee~tte~ed-be~?-e-<'~her-~haft-~he 
rttrr-eemmi&&ieftr-~he-P?-e&~iftg'-&rrieerr--wi~hift-a-rea&eftabre 
~ime-ar~er-~l'te-l'teariftg'r-&harr-pre¥~e-~l'te-eemmi&&ieft-wi~h-a 
wri~~eft-&ttmmary-<'r-&~a~emeft~~-<;ri¥eft-a~-e~hibi~&-reeei¥ed7 
a~-a-reper~-er-hi&-ebser¥a~iefts-<'r-phy&iear-e~perimeft~s, 
demefts~ra~iefts1-er-e~hibi~&~--'Pl'te-P?-e&~iftg'-&rrieer-may-arse 
ma~e-?-eeemme~a~ieft&-~e-~l'te-eemmis&ieft-ba&ed-ttpeft-~he 
e¥~eftee-pre&eft~ed1-btt~-~l'te-eemmis&ieft-i&-fte~-bett~-by-sttefi 
reeemme~a~iefts~ 

f&} h~-afty-~ime-sttb&eqtteft~-~e-~he-l'teariftg'r-~he-eemmi&&ieft-may 
re¥iew-~he-eft~ire-reee~-er-~l'te-l'teariftg'-a~-ma~e-a-deeisieH 
ba&ed-ttpeft-~he-reee~~--'Pl'terear~r,-~l'te-P?-e~~iftg'-&rriee~ 
sharr-be-rerie¥ed-er-hi&-dtt~y-~e-pre¥ide-a-reper~-~hereeft~ 

s~&-rr-&s5--Fe-rrewiftg'-~he-rttrema~iftg'-l'teariftg'-by-~l'te-eemmis&ieftr-e~ 
ar~er-reeeip~-er-~he-reper~-<'r-~he-Pres~iftg'-&rrieerr-~he 
eemmi&&ieft-may-a<!fep~1-ame~1-er-?-epear-rttre&-wi~hift-~he-seepe-e£ 
~he-fte~iee-er-ift~e~ed-ae~ieft~t 

Petition to Promulgate, Amend, or Repeal Rule: Contents of 
Petition, Filing of Petition 

340-11-046 

The filing of petitions for rulemaking and action thereon by the 
commission shall be in accordance with the Attornev General's 
Uniform Rule of Procedure set forth in OAR 137-01-070. As used in 
that rule, the term "agency" generally refers to the Commission 
but may refer to the Department if context requires. 
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frr Afty-Per&eft-may-~~i~i:-eft-~fte.-eemmi&&i:-eft-~tte&~i~-~he 
a-<il:ep~ieft-fpremtt~a~i:-eftrr-amel'!dmeft~T-e?-~~ar-er-a-?ttl-e•--'.l'fte 
~~i~ieft-&harr-:be-ift-;r?i~i~1-&~l'ted-by-e?-eft-:beharr-er-~he 
~~i~iefte?1-al'!d-&harr-eeft~aift-a-de~ail-e<il--&~a~meft~-er~ 

far Phe-rttl-e-~~i~i:-efter-~tte&~&-~fte.-eemmi&&i:-eft-1:-e 
premtt~a~1-amel'!d1-e?-~~ar.--Wfte~-amel'!dmeft~-er-~he 
e~i&~i~-rttl-e-i&-&e~h~,-~fte.-rttl-e-&harr-:be-&e~-rer~h-in 
~he-pe~i~i:-eft-ift-rttrr-;ri~h-ma~~?-p?e~~-~-:be-dere~eel 
~hererrem-e:rtel-e~-ift-braelte~&-al'!d-p?e~~-~i~i:-eftB 
~fte.re~e-Bhewft-by-ttl'!de?rifti~-e?-bel:tt-raee~ 

fbr ~r~ima~-rae~&-ift-Bttrri:-ei:-eft~-de~air-~-Bhew-~fte.-reaBeftB 
rer-aeloep~ieft1-amel'!dmeft~r-er-~~ar-er-~fte.-rttl-e~ 

fer Arr-prepeBi~i:-eft&-er-raw-~-be-a&Ber~-by-pe~i~ieftert 

fdr &ttrri:-eieft~-rae~B-~e-&hew-hew-~~i~iefter-wirr-be 
arree~ed-by-a-<!l:ep~ieft 1-amel'!d11teft~r-er-repear-er-~fte.-rttret 

fer Phe-ftame-al'!d-~reBB-er-~~i~i:-efter-al'!d-er-a:rte~he~ 
~rBeft&-~:rteWft-by-~~i~i:-efter-~-have-Bpeeiar-ift~e~&~-in 
~he-rttre-&e~h~-~e-:be-aetep~ed1-amel'!ded1-e?-~peared~ 

fer Phe-pe~i~ieft1-ei~her-ift-~ypewri~~ft-er-prift~-reP11t1-Bharr-be 
aeemed-rired-wheft-?eeeived-ift-eerree~-reP11t-by-~fte.-Bepa?~meft~•
Phe-eemmiBBieft-may-~tti~-amel'!dmeft~B-~e-~~i~i:-eftB-ttl'!de?-~his 
Bee~ieft-btt~-&harr-fte~-~rttBe-afty-~aBeftabry-ttl'!derB~al'!dabre 
pe~i~ieft-re?-rae~-er-rerm~ 

fJr ~peft-reeeip~-er-~he-pe~i~i:-eft~ 

far Phe-Bepar~meft~-&harr-mair-a-~rtte-eepy-er-~he-pe~i~i:-en 
~~e~fte.r-;ri~h-a-eepy-er-~he-appri:-eabl-e-rttreB-er-p?ae~iee 
~e-arr-ift~e?e&~ed-pe?BeftB-ftamed-ift-~fte.-~~i~ieft.--&ttefi 
pe~i~ieft-&harr-:be-d:eemed-&e?ved-eft-~fte.-d:a~-er-mairi™J 
~e-~he-ra&~-~ftewft-~~BB-er-~fte.-per&eft-:bei~-Bervedt 

fbr Pfte.-Bepar~meft~-Bharr-aet¥iBe-~fte.-~~i~iefter-~ha~-he-has 
rir~eeft-fr~r-e!:ayB-ift4ffti:-efi-~-Bttbmi~-wri~~eft-¥ieWBt 

fer Phe-Bepar~meft~-may-Behedttl-e-erar-p~Beft~a~ieft-e£ 
pe~i~ieftB-ir-~he-pe~i~iefter-malteB-a-~tteB~-~fte.~rere 
al'!d-~fte.-eemmi&Bieft-d:eBi~B-~-hear-~fte.-~~i~iefte~ 
erarryt 

f"dr Phe-eemmiBBieft-Bharr1-wi~hift-J&-d:ayB-ar~r-~he-d:a~-e£ 
Bttbmi&&i:-eft-er-~fte.-p?e~?ry-d:rar~-pe~i~i:-eft1-ei~fte.r-d:eny 
~he-pe~i~ien-er-ini~ia~-rttl-e-ma~i~-preeeeai~&-in 
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aeee~aftee-wi~h-appr.i:eable-p~tt?es-:&t?-6emmissieR 
?ttlemal!:i™J-:-

f+T rft-~he-ea~-er-a-deftiar-er-a-pe~i~ieft-~-~p~1-amel'!d1-e~ 
~pear-&-?ttle1-~he-eemmissieft-sharr-isstte-aft-e~?-~~~i~ 
re?~ft-i~s-~afteftS-ift-de~air-:&t?-deftyi™J-~fte-pe~i~ieft~--'Pfte 
e~e?-sharr-be-mai~-~-~he-pe~i~iefte?-&l'!d-arr-e~he?-pe?seftB 
ttpeft-whem-a-eepy-er-~he-pe~i~ieft-was-~?v-eel..-

f~T ~e?e-p?eeedtt?es-se~-re?~ft-ift-~ftis-s-ee~ieft-a?e-rettl'!d-~e 
eeftrr.i:e~-wi~ft-~he~-p~~?ibed-by-~he-h~~?ftey-Gefte?ar1-~fte 
ra~~e?-Sftarr~e'ife?ft-ttpeft-me~ieft-er-&fty-pa?~y-e~he?-~ftaft-~fte 
eemmissieft-e?-Bepa?~meft~~t 

Temporary Rules 

340-11-052 

The Commission may adopt temporary rules and file the same, along 
with supportive findings, pursuant to ORS 183.335(5) and 
183.355(2) and the Attorney General's Model Rule OAR 137-01-080. 

Periodic Rule Review 

340-11-053 

Periodic review of agency rules shall be accomplished once every 3 
vears in accordance with ORS 183.545 and the Attorney General's 
Model Rule OAR 137-01-085. 

Declaratory Rulings: Institution of Proceedings, Consideration of 
Petition and Disposition of Petition 

340-11-061 

The declaratorv ruling process shall be governed by the Attorney 
General's Uniform Rules of Procedure. OAR 137-02-010 through 137-
02-060. As used in those rules. the terms "agency". "governing 
body". and "decision maker" generally should be interpreted to 
mean "Commission". The term "agency" may also be interpreted to 
be the "Department" where context requires. 

frT Ptt?sttaft~-~e-~fte-p?evisiefts-er-GR&-r&~~+r&-al'!d-~fte-?ttreB 
p?ese?ibed-~fte~ttl'!de?-by-~fte--h~~~ftey-Gefte?ar1-al'!d-ttpeft-~fte 
pe~i~ieft-er-afty-pe?s-eft1-~he-eemmissieft-may1-ift-i~s 
~i~?e~ieft1-isstte-a-deera?a~e?y-?ttri™J-Wi~ft-~spee~-~-~he 
appr.i:eabiri~y-~e-afty-pe?seft1-p?epe?~y1-e?-s~a~e-er-rae~s-e~ 
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afty-rttl:-e-er-s~a~tti:e-eft:fe.~abl:-e-by-~l'te-Bepar~11teft~-er 
eemmiss:i:eftT 

fer Phe-pe~i~ieft-~-ifts~i~tti:e-preeeedi:rt<Js-£-e.r-a~rara~ery 
rttri:rt<J-sharr~ft~aiftt 

fa} A-de~ai~-s~ai:e11teft~-er-~l'te-rae~s-ttpeft-wh:i:eh-pe~i~:i:efter 
rei;rttes~s-~l'te-eemmiee:i:eft-~-ieette-i~e-deerara~ry-rttri:rt<Jt 

fb} Phe-rttl:-e-er-e~a~tti:e-£-e.r-wh:i:eh-pe~i~iefter-eee~s 
~rara~ry-rttri:rt<Jt 

fer &ttrr:i:eieft~-rae~s-~-ehew-hew-pe~i~iefter-;rirr-be 
arree~~-by-~l'te-~e~~rara~ry-rttr~:rt<Jt 

~T Arr-prepeei~iefts-er-raw-er~fti:eft~iefte-~-be-aeeer~-by 
~he-pe~i~ieftert 

~T Phe-fta11te-a~-~reee-er-pe~i~iefter-a~-er-afty-e~her 
pereeft-~ftewft-by-~l'te-pe~i~:i:efter-~e-have-epeeiar-ift~eree~ 
ift-~l'te-reqttee~~~rara~ry-rttri:rt<JT 

f~T Phe-pe~i~:i:eft-efiarr-be-~ypewri~~eft-er-prift~-a~-ift-~fie-:fe.rm 
prev~~-ift-Appe~i~-r-~-~hie-rttl:-e-~+&-rr-&&&~--'l'fie 
eemmise:i:eft-may-reqttire-a11te~meft~e-~e-pe~i~iefte-tt~er-~his 
rttl:-e-btt~-eharr-fte~-rerttse-afty-reaseftabry-tt~ere~a~abre 
pe~i~ieft-rer-rae~-er-rermT 

f+r Phe-pe~i~ieft-efiarr-be-deem~-ri~-wfieft-reeei~-by-~he 
9epar~11teft~T 

f&} Phe-Bepar~meft~-eharr1-wi~hift-~hir~y-f~&r-daye-ar1:-er-~he 
pe~i~:i:eft-ie-rir~1-fte~iry-~he-pe~i~iefter-er-~l'te-eemmieeieftLs 
deeie:i:eft-fte~-~e-ieette-a-rttri:rt<J-er-~l'te-9epar~11teft~-eharr7 
wi~hift-~fie-eame-~hir~y-daye1-eerve-arr-epeeiarry-ift~eree~ea 
per&eft&-ift-~fie-pe~i~ieft-by-mairt 

fa} A-eepy-er-~he-pe~i~ieft-~e~her-wi~h-a~py-er-~he 
eemmieeieftLe-rttree-er-prae~~~-aftd 

fb} A-fte~:i:ee-er-~l'te-l'teari:rt<J-a~-;rh:i:eh-~he-pe~i~ieft-;rirr-be 
eefte~er~~--'l'hie-fte~~-eharr-have-~l'te~ft~eft~e-ee~ 
£-e.r~h-ift-eee~:i:eft-f&r-er-~hie-rttl:-eT 

f&} Pl'te-fte~iee-er-heari:rt<J-a~-wh:i:eh-~ime-~he-pe~i~:i:eft-wirr-be 
eefte~er~-eharr-ee~-rer~ht 
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far h-eepy-e~-~he-pe~i~:i:::c:tft-~e~i~-~he-eteerara~ry 
rttri~t 

fbr Phe-~illte-aftd-praee-e~-heari~t 

fer h-e~a~llteft~-~ha~-~he-eelltlltiee:i:::c:tft-wirr-eeftdtte~-~he 
heari~-er-a-elee~fta~:i:::c:tft-er-~he-P~ei:eli~-G~~ieer--whe 
wirr-p~ei:ele-a~-aftd-eeftdtte~-~he-heari~T 

frr Phe-heari~-eharr-be-eeftdtte~~y-aftd-eharr-be-ttftder-~he 
eeft~rer-er-~he-P~ei:eli~-Grrieer~--'Phe-P~ei:eli~-Grrieer-may 
be-~he-ehairmaft-er-~he-eemmiee:i:::c:tft;-afty-E!emmiee:i:::c:tfter;-~he 
eiree~er;-er-afty-e~her-per~ft-<3:ee~fta~-by-~he-eemmieeieft-e~ 
i~e-ehairmaftT 

f&r h~-~he-heari~1-pe~i~:i:::c:tfter-aftd-afty-e~her-par~y-eharr-have-~he 
r~h~-~-pre&eft~-erar-a~ttllteft~~--'Phe-P~ei:eli~-G~~ieer-may 
impeee-reaeeftabre-~ime-rimi~e-eft-~he-~ime-arre~-rer-erai 
a~ttmeft~~--Pe~i~:i:::c:tfter-aftd-e~her-par~iee-may-rire-wi~h-~he 
~eftey-briere-ift-ettpper~-er-~heir-reepee~ive-peei~:i:::c:tfte~--'Phe 
Preei:eli~-G~rieer-eharr-ri~-~he-~ime-aftd-e~r-e~-~irirtg 
brier&T 

f~r rft-~heee-ifte~afteee-whe~-~he-heari~-wae-eeftdtte~ee!--be~re 
eemeefte-e~her-~haft-~he-eemmiee:i:::c:tft;-~he-Preei:eli~-Grriee~ 
eharr-p~pare-aft-epift:i:::c:tft-ift-~rm-aftd-ift-eeft~ft~-ae-ee~-~r~h 
ift-eee~:i:::c:tft-frrr-er-~hie-rttreT 

fr&r Phe-eemmiee:i:::c:tft-i&-fte~-bettftd-by-~he-epift:i:::c:tft-er-~he-P~ei:elirtg 
er~ieerT 

frrr Phe-eemmieeieft-eharr-ieette-i~e-<3:eerara~ry-rttri~-wi~hift 
ei~~y-f&&r-<3:aye-e~-~he-ere&e-er-~he-heari~;-er1-where-brie~s 
are-permi~~ee!--~e-be-riree!--ettb&eqtteft~-~e-~he-heari~;-wi~hift
ei~~y-f&&r-<3:aye-e~-~he-~ime-permi~~-~r-~he-~iri~-e£ 
briere~--'Phe-rttri~-eharr-be-ift-~he-rerm-er-a-wri~~eft-epiftieft 
aftd-eharr-ee~-rer~h~ 

far Phe-rae~e-bei~-arr~ee!--by-pe~i~:i:::c:tftert 

fbr Phe-e~a~tt~-er-rttre-bei~-apprieel--~-~he&e-rae~et 

fer Phe-eemmieeieftL&-eeftertte:i:::c:tfte-ae-~e-~he-apprieabiri~y-e£ 
~he-e~a~tt~e-er-rttre-~-~heee-~ae~et 

fdr Phe-eemmieeieftLe-eeftertte:i:::c:tft-ae-~e-~he-r~ar-erree~-e~ 
reettr~-er-appryi~-~he-e~a~tt~e-er-rttre-~e-~he&e-rae~et 

fer Phe-~aeefte-reriet'l--ttpeft-by-~he-~ftey-~-ettpper~-i~s 
eeftertte:i:::c:tft&T 
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fr&T h~r&?&ioe?y-?ttri~-i~~tted-ift-aeee~&:rtee-wi~h-~hi~-~ee~ien 
i~-bi~i~-:be~weeft-~he-eemmi~~i-eftr-~he-Se~&?~meft~r-&~-~he 
~~i~iefte?-eft-~he-~~&~-e~-~ae~~-&r~r-e?-f-ett~--ee-e~i~~, 
ttftre~~-~e~-&~.i:de-by-&-eett?~T 

fr~T Wfte?e-~?eee<ilott~~-~~-1!-e?~h-ift-~hi~-~~i-eft-&~-f-ett~--ee 
eeft~ri-e~-wi~h-~he~e-~~Be?ibe<!lo-by-~he-h~~e?ftey-Gefte?&r1-~he 
r&~~e?-~h&rr~..e?ft-tt~ft-me~i-eft-by-&fty-~&?~y-e~he?-~h&ft-~he 
eemmi~~ieft-e?-Se~&?~meft~~t 

CONTESTED CASES 

Service of Written Notice 

340-11-097 

(1) Whenever a statute or rule requires that the Commission or 
Department serve a written notice or final order upon a party 
other than for purposes of ORS 183.335 or for the purposes of 
notice to members of the public in general, the notice or 
final order shall be personally delivered or sent by 
registered or certified mail. 

(2) The commission or Department perfects service of a written 
notice when the notice is posted, addressed to, or personally 
delivered to: 

(a) The party; or 

(b) Any person designated by law as competent to receive 
service of a summons or notice for the party; or 

(c) Following appearance of Counsel for the party, the 
party's counsel. 

(3) A party holding a license or permit issued by the Department 
or Commission or an applicant therefore, shall be 
conclusively presumed able to be served at the address given 
in his application, as it may be amended from time to time, 
until the expiration date of the license or permit. 

(4) Service of written notice may be proven by a certificate 
executed by the person effecting service. 

(5) In all cases not specifically covered by this section, a 
rule, or a statute, a writing to a person if mailed to said 
person at his last known address, is rebuttably presumed to 
have reached said person in a timely fashion, notwithstanding 
lack of certified or registered mailing. 
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Contested Case Proceedings Generally 

340-11-098 

Except as specifically provided in OAR 340-11-132, contested cases 
shall be governed by the Attorney General's Model Rules of 
Procedure, OAR 137-03-001 through 137-03-093. In general, a 
contested case proceeding is initiated when a decision of the 
Director or Department is appealed to the Commission. Therefore. 
as used in the Model Rules, the terms "agency". "governing body". 
and "decision maker" generally should be interpreted to mean 
"Commission". The term "agency" may also be interpreted to be 
Department where context requires. 

frT H:lfeep~-a~-e~fterwi::te-prev.i:ded-ift-GR&-r&~~+~&-al'!:d-eR&-&r&~&&s7 
be~ere-~fte-eelftlfti~~ieft-er-Bepa~~l'fteft~-~ftarr-by-e~r-~tt~~l'!:d7 
~eve~e,-re~tt::te-~e-reftew1-er-re~tt~e-~-i~~tte-a-rieeft::te1-er 
eft~e~-a-~iftar-e~er-ift-afty-e~fter-eeft~~~ed-ea::te-a~-de~ifted-ift 
eR&-eftap~er-r&~1-i~-~ftarr-a~~~-~fte-rieeft~ee,-~fte-rieeft~e 
apprieaft~-er-e~fte~-pa~~y-~e-~fte-eeft~~~-ea~e-aft-epper~ttfti~y 
~e~-fteari~-a~~er-rea~ftabre-wri~~ft-fte~iee~ 

f&T W~i~~eft-fte~iee-e~-epper~ttfti~y-~~-a-ftea~i~r-ift-ae!<ii~ieft-~e 
~fte-re~ttiremeft~~-e~-eR&-r&~~+rSf&r1-may-ifterttcl:e~ 

faT A-~~a~emeft~-~fta~-aft-aft~wer-wirr-er-wirr-fte~-be-~ttired 
i~-"l;-fte-pa~~y-~e~tte~~~-a-fteari~1-al'!:dr-i~-~e,-~fte 
eeft~~tteftee-e~-~airttre-~-aft~we~~--A-~~a~emeft~-e~-~fte 
eeft~e~tteftee-e~-~airttre-~-aft~we~-may-be-~a~i~~ied-by 
::tervi~-a-eepy-e~-rttre-~+&-rr-r&r-ttpeft-~fte-par~yt 

fbT A-~a~emeft~-~fta~-~fte-par~y-may-eree~-~-be-repre~eft~ed 
by-r~ar-eettft~ert 

feT A-~~a~emeft~-e~-~fte-par~y-e~-par~ie~-wfter-ift-~fte 
eeft~eft~ieft-e~-~fte-Bepar~meft~-e~-eemmi~~ieftr-wettl:d-ftave 
~fte-btt~ft-e~-eemi~-~rwa~-wi~ft-ev.i:deft6e-al'!:d-~fte 
btt~eft-e~-pree~-ift-~fte-eveft~-e~-a-fteari~~t 

Non-Attorney Representation 

340-11-102 

Pursuant to the provisions of Section 3 of Chapter 833, Oregon 
Laws 1987, and the Attorney General's Model Rule OAR 137-03-008, a 
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person may be represented by an attorney or by an authorized 
representative in a contested case proceeding before the 
Commission or Department. 

Answer Required: Consequences of Failure to Answer 

340-11-107 

(1) Unless waived in the notice of opportunity for a hearing, and 
except as otherwise provided by statute or rule, a party who 
has been served written notice of opportunity for a hearing 
shall have twenty one C21l ff&&rf days from the date of 
mailing or personal delivery of the notice in which to file 
with the Director a written answer and application for 
hearing. 

(2) In the answer, the party shall admit or deny all factual 
matters and shall affirmatively allege any and all 
affirmative claims or defenses the party may have and the 
reasoning in support thereof. Except for good cause shown: 

(a) Factual matters not controverted shall be presumed 
admitted; 

(b) Failure to raise a claim or defense shall be presumed to 
be waiver of such claim or defense; 

(c) New matters alleged in the answer shall be presumed to 
be denied unless admitted in subsequent pleading or 
stipulation by the Department or Commission; and 

(d) Subject to ORS 183.415(10), fBfgvidence shall not be 
taken on any issue not raised in the notice and the 
answer unless such issue is specifically raised by a 
subsequent petitioner for party status and is determined 
to be within the scope of the proceeding by the 
presiding officer. 

(3) In the absence of a timely answer, the Director on behalf of 
the Commission or Department may issue a default order and 
judgment, based upon a prima facie case made on the record, 
for the relief sought in the notice. 

Subpoenas fa:nd-Bepesi~ienst 

340-11-116 Subpoenas 

(1) Upon a showing of good cause and general relevance any party 
to a contested case shall be issued subpoenas to compel the 
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(2) Subpoenas may be issued by: 

(a) A hearing officer; or 

(b) A member of the Commission; or 

(c) An attorney of record of the party requesting the 
subpoena. 

(3) Each subpoena authorized by this section shall be served 
personally upon the witness by the party or any person over 
18 years of age. 

(4) Witnesses who are subpoenaed, other than parties or officers 
or employees of the Department or Commission, shall receive 
the same fees and mileage as in civil actions in the circuit 
court. 

(5) The party requesting the subpoena shall be responsible for 
serving the subpoena and tendering the fees and mileage to 
the witness. 

(6) A person present in a hearing room before a hearing officer 
during the conduct of a contested case hearing may be 
required, by order of the hearing officer, to testify in the 
same manner as if he were in attendance before the hearing 
officer upon a subpoena. 

(7) Upon a showing of good cause a hearing officer or the 
Chairman of the Commission may modify or withdraw a 
subpoena. 

(8) Nothing in this section shall preclude informal arrangements 
for the production of witnesses or documents, or both. 

frT faT eeft~e~~ed-ea~e-hea~~1'<J~-:be~ez-e-~ae-ee-mm~~~~eft-~ftarr-be 
hel:cl:-ttl'tde~-~he-eeft~~r-e~-~he-eha~~m&ft-&~-Pz-e~id~~ 
9~~~~,-e~-afty-€e-mm~~~i-eft-memJ&e~,-e~-e~he~-~~~eH 
de~~fta~ed-by-~he-eemm~~~i-eft-e~-S~:!!'ee~e~-~e-be-P~e~id~~ 
9~~~~~ 

fbT eeft~e~~ed-ea~e-hea~~1'<J~-be~e~e-~he-Sepa~~meft~-~harr-be 
hel:cl:-tt1'de~-~he-eeft~~r-e~-~he-S~:!!'ee~~-&~-P~e~id~~ 
9~~i-ee~-e~-e~he~-~~~ft-de~~ft&~-by-~he-S~:!!'ee~e~-~e-be 
P~e~'i:d~1'<J-9~~~~~ 
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f&t PlTe-P?eel:di~-G~~:teer-may-Befteei.tt1'e-aftd-lTear-afty-p?erimiftary 
ma~~er1-irterttdi~-a-p?e-1Teari~-ee-ft~?el'tee1-aftd-ehar~ 
Behedtt1'e-~1Te-1Teari~-eft-~1Te-meri~e~--Rea~ftab1'e-wri~~ft 
:rte~:tee-e~-~1Te-1ia~,-~ime1-aftd-praee-e~-etteh-1Teari~e-a:MI 
eeft~ererteee-eharr-~-11i¥eft--ee--arr-par~ieeT 

Blfeep~-~er-11eed-eattee-ehewft1-~airtt?e-e~-afty-par~y--ee--appea~ 
a~-a-1ittry-Behedttred-p?e-1Teari~-ee-ft~?el'tee-er-~1Te-heari~-eft 
~he-meri~e-eharr-~-p?eettme<i--ee--~-a--wai¥er-e~-r~h~--ee 
preeeed-afty-~ttr~lTer1-aftd1-'iffle?e-appr:teab1'e~ 

fat h-wi~ftdrawar-e~-~lTe-aftewert 

fbt hft-admieeieft-e~-arr-~he-~ae~e-arl:e<Jed-ift-~1Te-fte~:tee-e£ 
epper~ttfti~y-~er-a-heari~~-a:MI 

fet h-eeft&eft~-~e-~he-eft~ry-e~-a~~attr~-e~er-aftd-tttek1meft~ 
~er-~he-rerie~-~~h~-ift-~lTe-:rte~:tee-e~-epper~ttfti~y-~er-a 
heari~T 

f~t h~-~he-1iiBere~ieft-e~-~he-Preel:di~-G~~:teerr-~lTe-heari~-ehar~ 
~-eeftdtte~ed-ift-~lTe-rerrewi~-maftfter~ 

fat &~a~emeft~-aftd-evl:deftee-er-~1Te-par~y-wi~h-~he-btt~eft-e£ 
eemi~-~erwa~-wi~h-evide!'tee-ift-ettpper~-er-hie-p~peeee'I 
ae~ieftt 

fbt &~a~emeft~-aftd-evidel'tee-er~~ftdi~-par~y-itt-ettpper~-e£ 
hie-arr~ed-peei~ieftt 

f+t B:lfeep~-rer-11eed-eattee-ehewft1-evide!'tee-eharr-:rte~-~-~a~eft-eft 
afty-ieette-fte~-raieed-ift-~lTe-:rte~:tee-aftd-~he-aftewerT 

f~t hrr-~ee~imefty-eharr-~-~a~ft-ttpeft-ea~h-er-arrirma~ieft-er-~he 
wi~tteee-~~m-whem-reeeived~--'PlTe-err:teer-preel:di~-a~-~he 
heari~-eharr-admiftie~r-ea~he-e~-arrirma~iefte-~e-wi~fteeeeeT 

f&t Phe-rerrewi~-pereefte-eharr-ha¥e-~1Te-r~h~--ee--qttee~ieft7 
e~amitte1-er-ereee-e~amitte-afty-wi~tteee~ 

fat Phe-Preel:di~-Grr:teert 

fbt Where-~lTe-lTeari~-ie-eeftdtte~-bere?e-~he-rttr~ 
eemmieeieft1-afty-mem~r-er-~he-eemmieeieftt 
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fett Whel!'e-~fte.--eemmi~~ieft-er-~fte.-Bepar~ll!eft~-i~-fte~ 
l!'epl!'e~ft~-by-eettft~r,-a-per~ft-de~~fta~-by-~he 
eemmi~~~ft-er-~fte.-ei~~rt 

fe-t hfty-par~y-~-~fte.-eeft-ee~~-ea~-er-~tteh-par~yLB 
eettft~r~ 

frt ~fte.-heari~-may-be-eeft~ift~-wi~h-J!'eee~~~-a~-de-eermifted-by 
~he-Pre~:i:-d~~-errieer~ 

f&t ~he-Pl!'e~:i:-di~-errieer-may-~~-l!'ea~ftabre-~ill!e-rimi~~-~r-erat 
pre~ft~a~~ft-a~-~harr-eJterttde-er-rimi~-ettmttra~ive7 
repe~i~iett~1-er-imma~eriar-ma~-eer~ 

f~t ~he-Pre~:i:-di~-errieer-~harr1-whel!'e-apprepria-ee-a:rtd 
prae~ieabre1-reeeive-arr-phy~iear-a~-deettmeft~ary-ev:i:-deftee 
pre~eft~-by-par~ie~-a~-wi~fte~~e~~--B~hibi~~-~harr-be 
mar~ed,-a~-~he-mar~i~~-~harr-:i:-deft~iry-~fte.-per~eft-er~ril'tfj 
~fte.-e~hibi~~~--'Phe-e~hibi~~-~harr-be-pl!'e~r¥ed-by-~he 
eepar~meft~-a~-par~-er-~he-l!'eee~-er-~fte.-preeee~i~~--eep~B 
er-arr-cl:eettmeft~~-errered-ift-ev:i:-deftee-~harr-be-prev:i:-ded-~e-art 
e~her-par~ie~1-ir-fte~-pl!'e¥~tt~ry-~ttppried~ 

fr&t A-verba~im-erar1-wri~~eft1-er-meehaftiear-~e~-~harr-be-m~e 
er-arr-me~~ft~1-e¥:i:-deft~iary-ebj-ee~~ft~,-rttri~~.-a:MI 
-ee~~imefty~ 

frrt ~peft-reqtte~~-er-~he-Pl!'e~:i:-di~-errieer-er-ttpeft-a-par~yL~-ewH 
me~ieft1-a-par~y-may-~ttbmi~-a-pl!'e-fte.ari~-br~r1-er-a-pe~~
heari~-brier,-er-be~h~t 

f~he-Reee~ 

~+&-rr-r&r--'Pfte.-Pl!'e~:i:-di~-errieer-~harr-eer~iry-~tteh-par~-er-~he 
reee~-a~-derifted-by-GR&-r&~~+r&frr-a~-may-be-fteee~~ary-rer-review 
er-riftar-e~er~-a~-prepe~ed-riftar-e~r~~--'Phe--eemmi~~ieft-er 
Biree~r-may-l!'e¥~w-~ape-reee~i~~-er-preeee~i~~-ift-r~tt-er-a 
prepared-~raft~rip~~t 

frt rft-appryi~-~fte.-~~a~a~-er-~mi~~ibiri~y-er-ev:i:-deftee-~e~ 
~r~h-ift-GR&-r&~~+&&1-~fte.-Pre~:i:-di~-errieer-may-rertt~e-~e 
~mi~-hear~ay-ev:i:-deftee-ift~mi~~ibre-ift-~fte.-eettr~~-er-~hiB 
~~a~e-where-he-i~-~a~i~r~-~ha~-~fte.-deeraraft~-i~-l!'ea~eftabry 
avairabre-~e-~e~~iry-a~-~fte.-cl:eeraraft~L~-l!'eper~-~~a-eemeft~ 
i~-~~ftirieaft~1-btt~-wett~-fte~-eemmeftry-be-rett~-l!'eriabre 
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:beeattse-e~-~~s-rae~-e~-ee~~ebe-~a~~ft-~ft-~he-~Z'd-e~-~~s 
rae~-e~-er&~~~y-aftd-eemp~~efteSS~ 

f&T hrr-e~~el'.'ed-evi:dertee;-~~-ebj-ee-eeei,-~,--w~rr-~-l!'eee~vee!-by 
~he-P~esM~~-e~~~~-sttbj-ee~-~-h~s-~we~-~e-e:lferttde-e~ 
r~m~~-ettmttr&~~¥e;-~pe~~~~tts;-~~~~¥&ft~,-e~-~mma~~~a~ 
ma~~~~ 

f3-T B-vi:dertee-ebj-ee-eeei,-~-may-~-l!'eee-~¥e<i!-by-~he-P~sM~™j 
&~~~~-w~~h-~ttr~~s-eft-~~-aeJ:m~ss~b~r~~y-e~-e:lfertts~ft-~e-be 
maeJ:e-a~-~he-~~me-a-~~ftar-e~~-~s-~ssttee!~t 

Alternative Procedure for Entry of a Final Order in Contested 
Cases Resulting from Appeal of Civil Penalty Assessments 

340-11-132 

In accordance with the procedures and limitations which follow, 
the Commission's designated Hearing Officer is authorized to enter 
a final order in contested cases resulting from imposition of 
civil penalty assessments: 

(1) Hearing Officer's Final Order: In a contested case if a 
majority of the members of the Commission have not heard the 
case or considered the record, the Hearing Officer shall 
prepare a written Hearing Officer's Final Order including 
findings of fact and conclusions of law. The original of the 
Hearing Officer's Final Order shall be filed with the 
Commission and copies shall be served upon the parties in 
accordance with rule 340-11-097 (regarding service of written 
notice). 

(2) Commencement of Appeal to the Commission: 

(a) The Hearing Officer's Final Order shall be the final 
order of the Commission unless within 30 days from the 
date of mailing, or if not mailed then from the date of 
personal service, any of the partiesi fe~t a member of 
the Commission. or the Department files with the 
Commission and serves upon each party and the 
Department a Notice of Appeal. A proof of service 
thereof shall also be filed, but failure to file a proof 
of service shall not be a ground for dismissal of the 
Notice of Appeal. 

(b) The timely filing and service of a Notice of Appeal is a 
jurisdictional requirement for the commencement of an 
appeal to the Commission and cannot be waived; a Notice 
of Appeal which is filed or served date shall not be 
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considered and shall not affect the validity of the 
Hearing Officer's Final Order which shall remain in full 
force and effect. 

(c) The timely filing and service of a sufficient Notice of 
Appeal to the Commission shall automatically stay the 
effect of the Hearing Officer's Final Order. 

(3) Contents of Notice of Appeal. A Notice of Appeal shall be in 
writing and need only state the party's or a Commissioner's 
intent that the Commission review the Hearing Officer's Final 
Order. 

(4) Procedures on Appeal: 

(a) Appellant's Exceptions and Brief -- Within 30 days from 
the date of service or filing of his Notice of Appeal, 
whichever is later, the Appellant shall file with the 
Commission and serve upon each other party written 
exceptions, brief and proof of service. Such exceptions 
shall specify those findings and conclusions objected to 
and reasoning, and shall include proposed alternative 
findings of fact, conclusions of law, and order with 
specific references to those portions to the record upon 
which the party relies. Matters not raised before the 
Hearing Officer shall not be considered except when 
necessary to prevent manifest injustice. In any case 
where opposing parties timely serve and file Notices of 
Appeal, the first to file shall be considered to be the 
appellant and the opposing party the cross appellant. 

(b) Appellee's Brief -- Each party so served with 
exceptions and brief shall then have 30 days from the 
date of service or filing, whichever is later, in which 
to file with the Commission and serve upon each other 
party an answering brief and proof of service. 

(c) Reply Brief -- Except as provided in subsection (d) of 
this section, each party served with an answering brief 
shall have 20 days from the date of service or filing, 
whichever is later, in which to file with the Commission 
and serve upon each other party a reply brief and proof 
of service. 

(d) Cross Appeals -- Should any party entitled to file an 
answering brief so elect, he may also cross appeal to 
the Commission the Hearing Officer's Final Order by 
filing with the Commission and serving upon each other 
party in addition to an answering brief a Notice of 
Cross Appeal, exceptions (described in subsection (a) 
of this section), a brief on cross appeal and proof of 
service, all within the same time allowed for an 
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answering brief. The appellant-cross appellee shall then 
have 30 days in which to serve and file his reply brief, 
cross answering brief and proof of service. There 
shall be no cross reply brief without leave of the 
Chairman or the Hearing Officer. 

(e) Briefing on Commission Invoked Review -- Where one or 
more members of the Commission commence an appeal to the 
Commission pursuant to subsection (2) (a) of this rule, 
and where no party to the case has timely served and 
filed a Notice of Appeal, the Chairman shall promptly 
notify the parties of the issue that the Commission 
desires the parties to brief and the schedule for filing 
and serving briefs. The parties shall limit their 
briefs to those issues. Where one or more members of 
the Commission have commenced an appeal to the 
Commission and a party has also timely commenced such a 
proceeding, briefing shall follow the schedule set forth 
in subsections (a), (b), (c), (d), and (f) of this 
section. 

(f) Extensions -- The Chairman or a Hearing Officer, upon 
request, may extend any of the time limits contained in 
this section. Each extension shall be made in writing 
and be served upon each party. Any request for an 
extension may be granted or denied in whole or in part. 

(g) Failure to Prosecute -- The Commission may dismiss any 
appeal or cross appeal if the appellant or cross 
appellant fails to timely file and serve any exceptions 
or brief required by these rules. 

(h) Oral Argument -- Following the expiration of the time 
allowed the parties to present exceptions and briefs, 
the Chairman may at his discretion schedule the appeal 
for oral argument before the Commission. 

(i) Scope of Review -- In an appeal to the Commission of a 
Hearing Officer's Final Order, the Commission may, 
substitute its judgment for that of the Hearing Officer 
in making any particular finding of fact, conclusion of 
law, or order. As to any finding of fact made by the 
Hearing Officer the Commission may make an identical 
finding without any further consideration of the 
record. 

(j) Additional Evidence -- In an appeal to the Commission of 
a Hearing Officer's Final Order the Commission may take 
additional evidence. Requests to present additional 
evidence shall be submitted by motion and shall be 
supported by a statement specifying the reason for the 
failure to present it at the hearing before the Hearing 
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Officer. If the Commission grants the motion, or so 
decides of its own motion, it may hear the additional 
evidence itself or remand to a Hearing Officer upon such 
conditions as it deems just. 

~ In exercising the authority to enter a final order pursuant 
to this rule, the Hearing Officer: 

1.1!1 Shall not reduce the amount of civil penalty imposed by 
the Director unless: 

1Al The department fails to establish some or any of 
the facts regarding the violation; or 

lI!}_ New information is introduced at the hearing 
regarding mitigating and aggravating circumstances 
not initially considered by the Director. Under no 
circumstances shall the Hearing Officer reduce or 
mitigate a civil penalty based on new information 
submitted at the hearing below the minimum 
established in the schedule of civil penalties 
contained in Commission rules. 

1!ll Mav elect to prepare proposed findings of fact and a 
proposed order and refer the matter to the Commission 
for entry of a final order pursuant to the aeneral 
procedure for contested cases prescribed under OAR 340-
11-098. 

f P~esitiin1J-9££iee~Ls-P~oposed-e~er-in-Hearin1J-Be£o:f'e-~fte 
Bepar~men~ 

fr7 rn-a-een~es~ed-ease-be£ore-~ne-Bepar~men~,-~ne-Bi~ee~~-sha~l 
e~ereise-powe~s-a~-ha¥e-el,tt~ies-in-e¥ery-:f'espee~-itien~iea~-~e 
~hose-e£-~ne-eommissien-in-een~es~-eases-be£o:f'e-~he 
eommission~ 

fc7 No~wi~hs~a~i~-see~ien-frr-e£-~his-rtt~,-~he-eommissien-may7 
as-~o-any-eon~es~ed-ease-e¥er-whieh-i~-has-£inal 
a:dminis~~a~i¥e-tttri~ie~ien,-ttpon-mo~ien-e£-i~s-ehairman-or-a 
matori~y-o£-i~s-members1-:f'emo¥e-~-~ne-eommission-any 
eon~es~ed-ease-be£ore-~ne-Bepar~men~-a~-any-~ime-e.ttri~-~he 
proeeedi~s-in-&-manner-eensis~n~-wi~h-9R&-ehap~r-r&~~t 
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frt F~ftar-e~~&-~ft-eeft~&-eect-eaEte&-&harr-be-~ft-W~~~~1'9'-er 
&~a-eecl-~ft-~he-~~r-al'td-may-be aeeempaft~-&y-aft-ep~fti-eftT 

fat Rttr~1'9'&-eft-ctel:m~&&~&~r~~y-er-er£-el!'eel-ev:i:t4eftee-~r-fte~ 
ar~ectel:y-~ft-~he-~~~ 

f&t F~l'td~1'9'&-er-rae~,-~fterl:td~1'9'-~heEte-ma~~~&-wh~h-a~ 
~~-a&-rae~1-a-eefte~Ete-&~a~meft~-er-~he-ttl'tde~ry~ft<J 
rae~&-&ttp~~~~1'9'-~he-r~l'td~1'9'&-a&-~-eaeh-eeft~&~ed-~&&tte 
er-rae~-al'td-eaeh-ttr~~ma~-rae~,-~tt~~ed-~-&ttppe~~-~he 
eemm~&&~eftL&-e~-~he-Bepa~~meft~L&-e~~~ 

fet eeftertt&i-eft&-er-ra-w~ 

fdt ~he-eemm~&&i-eftL&-e~-~he-Bepa~~meft~L&-G~~T 

f~t ~he-9epa~~meft~-&harr-Ete~ve-a-eepy-er-~he-r~ftar-e~e~-tt~H 
eve~y-pa~~y-e~,-~r-appr~a&re,-h~&-a~~~ftey-er-~e~~t 

Power of the Director 

340-11-136 

(1) Except as provided by rule 340-12-075, the Director, on 
behalf of the Commission, may execute any written order which 
has been consented to in writing by the parties adversely 
affected thereby. 

(2) The Director, on behalf of the Commission, may prepare and 
execute written orders implementing any action taken by the 
Commission on any matter. 

(3) The Director, on behalf of the Commission, may prepare and 
execute orders upon default where: 

(a) The adversely affected parties have been properly 
notified of the time and manner in which to request a 
hearing and have failed to file a proper, timely request 
for a hearing; or 

(b) Having requested a hearing, the adversely affected party 
has failed to appear at the hearing or at any duly 
scheduled prehearing conference. 

(4) Default orders based upon failure to appear shall issue only 
upon the making of a prima facie case on the record. 
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Miscellaneous Provisions 

ehR-ehap1'-eP-~+&1-Ptt~~-~+&-rr-&r&-t:e-~+&-rr-r+&1-a~-amell:<il:ed-aftd 
aelep~ed-.Tttfte-&~1-r~r&1-~harr-~alte-e~:fee~-ttpe-ft-pPemp~-~~r~~-w~~h 
~he-&eePe~apy-e~-&~a1'-e~--'l'hey-~harr~v-ePft-arr-~ttP~her 
aelm~ft~~~Pa~~¥e-pPeeeed~~~-~heft-pell:<il:~~-befe~-~he--66mm~~~~eft-er 
9epaP~meft~-elfeep~-t:e-~he-e~1'-eft~-~ha~,-~ft-~he--ep~ft:i:eft--e~-~he 
PPe~±d~~-e~~:i:eeP1-~he~P-appr:i:ea~:i:eft-~ft-a-paP~:i:ettraP-a:e~:i:eft-wettJ::.el 
fte~-be-~ea~~b~--ep-wettl:d-weP~-aft-~ftttt~~:i:eer-~ft-wh:i:eh-ev-eft~,-~he 
pPeeedttPe-~ft-~ePmeP-Ptt~~-de~~fta~-by-~he-P~~±d~~-e~~:i:eer 
~harr-appry~t 

Procedures for Conduct of Contested Case on Order of 
Environmental Quality Commission Selecting a Land Fill Disposal 
Site Under Authority of 1985 Oregon Laws, Chapter 679. 

340-11-141 Rules/Applicability. 

(a) The Environmental Quality Commission hereby adopts the 
Attorney General's Model Rules numbered OAR 137-03-001 
through 137-03-093 and OAR 137-04-010 (Model Rules) for 
application to any contested case conducted by or for the 
Commission on its order selecting a landfill disposal site 
pursuant to 1985 Oregon Laws, chapter 679. 

(b) The Model Rules shall only apply to the contested case (or 
cases) described in subsection 340-11-141(a). The 
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all 
other cases. These rules shall become effective upon filing 
of the adopted rule with the Secretary of state. 

Procedures for Conduct of Contested Case on Denial Pursuant to OAR 
340-48-035 of 401 Certification of the Proposed Salt Caves 
Hydroelectric Project. 

340-11-142 Rules/Applicability. 

(1) The Environmental Quality Commission hereby adopts the 
Attorney General's Model Rules numbered OAR 137-03-001 
through 137-03-093 and OAR 137-04-010 (Model Rules) for 
application to any contested case conducted by or for the 
Commission on denial pursuant to OAR 340-48-035 of 401 
certification of the proposed Salt Caves Hydroelectric 
Project. 
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(2) The Model Rules shall only apply to the contested case (or 
cases) described in subsection 340-11-142(1). The 
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all 
other cases. These rules shall become effective upon filing 
of the adopted rule with the Secretary of State. 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
AMENDMENTS TO RULES OF PRACTICE AND PROCEDURE 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

HOW TO 
COMMENT: 

Hearing 
comments 

Date: February 24, 1988 
Due: February 29, 1988 

Persons who wish to participate in rulemaking 
processes before the Environmental Quality 
Commission (EQC); persons who are a party to 
or have an interest in a contested case 
hearing before the EQC. 

The EQC is proposing to adopt amendments to 
Rules of Practice and Procedure (OAR Chapter 
340, Division 11). These rules govern 
administrative procedures before the EQC 
relative to rulemaking, declaratory rulings, 
and contested cases. 

The Attorney General's Uniform and Model Rules 
of Procedure will be adopted in lieu of 
existing EQC procedural rules for rulemaking, 
declaratory rulings, and contested cases. 
Several existing EQC rules will be maintained 
including rules regarding notice in rulemaking 
and an alternative procedure for entering a 
final order in contested cases involving 
appeals of civil penalty assessments. 

A new rule is proposed to allow a person to 
appear in a contested case by an authorized 
representative pursuant to Chapter 833, Oregon 
Laws 1987. 

Copies of the proposed rule amendments can be 
obtained from: 

Department of Environmental Quality 
Attn: Receptionist -- 6th Floor 
811 s. w. Sixth Avenue 
Portland, Oregon 97204 
Telephone: 229-5696 
Toll-Free Telephone: 1-800-452-4011 

FOR FURTHER INFORMA T/ON: 
811S.W.6th Avenue 
Portland, OR 97204 Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 

distance charges from other parts of the state, call 1-800-452-4011. 
11/1/66 
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WHAT IS THE 
NEXT STEP: 

ATTACHMENTS: 

Attachment B 

Written comments should be sent to the same 
address before the close of business on 
February 29, 1988. 

Verbal comments may be given during the 
public hearing scheduled as follows: 

2:00 pm 
February 24, 1988 
4th Floor Conference Room 
Executive Building 
811 s. w. 6th Avenue 
Portland, Oregon 97204 

After the public hearing, the Environmental 
Quality Commission may adopt rules identical 
to those proposed, modify the rules or decline 
to act. The Commission's deliberations will 
be scheduled as a part of the agenda at a 
regularly scheduled commission meeting as soon 
as practicable after the hearing. 

Rulemaking Statements (Need, Fiscal Impact, 
Land Use Consistency) 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF 
AMENDING RULES OF 
PRACTICE AND PROCEDURE: 

RULEMAKING STATEMENTS 

OAR CHAPTER 340, DIVISION 11 

Statutory Authority 

Authority to adopt and amend rules of practice and procedure 
(administrative procedures) is contained in ORS Chapter 183 and 
ORS 468.020. 

Need for Rule Amendments 

Existing rules of administrative practice and procedure need to be 
amended to reflect requirements of the Attorney General's Uniform 
Rules of Procedure, and to conform to legislation passed during 
the 1987 legislative session. In addition, amendment is 
appropriate to properly reflect the discretionary policy 
decisions of the Environmental Quality commission. 

Principal Documents Relied Upon 

Oregon Attorney General's Administative Law Manual and 
Uniform and Model Rules of Procedure under the Administrative 
Procedures Act; March 1986. 

OAR Chapter 340, Division 11; 

ORS Chapter 183. 

Chapter 833, Oregon Laws 1987. 

Fiscal and Economic Impact 

Amendment of rules of practice and procedure is not expected to 
have a significant fiscal or economic affect. 

Adoption of the Attorney General's uniform and Model Rules may 
have some benefit to persons or small businesses by standardizing 
procedures used in rulemaking and contested cases. However, since 
most people do not get involved in the rulemaking process or in a 
contested case hearing, the economic benefits of using 
standardized rules of procedure are expected to be very small. 
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Adoption of a rule to allow a person to appear by authorized 
representative at contested case hearings before the EQC may 
create the ability for some persons or small businesses to reduce 
their costs associated with a contested case hearing. 

Land Use Consistency 

This proposal affects administrative procedures for rulemaking, 
declaratory rulings and contested cases only and does not affect 
land use. 
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AGENCY: 

RECE!VED 

JAM 19 I 33 Pl! '88 
NOTICE OF PROPOSED RULEMAKING HEARING · . , 

SECR·::1.:1 v .:.·iATf. 
Department of Environmental Quality 

The above named agency gives notice of hearing. 

HEARING TO BE HELD: 
Date: Time: Location: 

February 24, 1988 2:00 p.m. Executive Building 
4th Floor Conference Room 
811 s. w. 6th Avenue 
Portland, Oregon 97204 

Hearings Officer: Harold Sawyer 

Pursuant to the Statutory Authority of ORS 468.020 and ORS 
Chapter 183, the following action is proposed: 

AMEND: OAR Chapter 340, Division 11 -- Rules of Practice 
and Procedure. 

SUMMARY: 
The Environmental Quality Commission is proposing to adopt 
amendments to the Rules of Practice and Procedure which 
govern administrative procedures before the Commission 
relative to rulemaking, declaratory rulings, and contested 
cases. The Attorney General's Uniform and Model Rules of 
Procedure are proposed to be adopted in lieu of existing EQC 
procedural rules for rulemaking, declaratory rulings, and 
contested cases. Several existing EQC rules will be 
maintained including rules regarding notice in rulemaking and 
an alternative procedure for entering a final order in 
contested cases involving appeals of civil penalty 
assessments. A new rule is proposed to allow a person to 
appear in a contested case by an authorized representative 
pursuant to Chapter 833, Oregon Laws 1987. 

Interested persons may comment on the proposed rules orally or in 
writing at the hearing. Written comments received by February 29, 
1988 will also be considered. Written comments should be sent to 
and copies of the proposed rulemaking may be cbtained from: 

AGENCY: Department of Environmental Quality 
ADDRESS: 811 S. W. 6th Avenue 

Portland, Oregon 97204 

ATTN: Receptionist (for copies); or 
Harold Sawyer (for questions or comments) 

/( (} .. ~ ~29-5696 or Toll Free 1-800-452-4011 

~ 1f!9Af 
Signature 7 Tute 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: March 2, 1988 

TO: Environmental Quality Commission 

FROM: Harold L. Sawyer 

SUBJECT: Presiding Officer's Report: 

February 24, 1988, Hearing on Proposed Modifications to 
the Rules of Practice and Procedure, OAR Chapter 340, 
Division 11. 

A public hearing on proposed modifications to the Rules of 
Practice and Procedure (OAR Chapter 340, Division 11) was 
authorized by the Environmental Quality Commission at the 
December 11, 1987 Meeting. 

The hearing was scheduled for February 24, 1988, beginning at 2:00 
p.m. in the 4th floor conference room at the Executive Building, 
811 s. w. 6th Ave, Portland, Oregon. February 29, 1988 was 
established as the deadline for submittal of written comments. 
Notice was given by publication in the February 1, 1988, edition 
of the Oregon Bulletin (published by the Secretary of State). 
Notice was also mailed to persons listed on the Department's 
general rulemaking mailing list and to persons known to be 
interested in the issue. 

The hearing was convened at 2:00 p.m. on February 24, 1988. 

No persons appeared to offer oral testimony. The opportunity for 
oral comment was ended at 3:00 p.m. 

Written comments were received from the following: 

a. SIERRA CLUB, OREGON CHAPTER; Carol Lieberman, Chair; February 
24, 1988. The Oregon Chapter supported adoption of the rules 
as proposed, and particularly supported adoption of the 
Attorney General's Uniform and Model Rules of Procedure. 

b. OREGON ENVIRONMENTAL COUNCIL; John Charles, Executive 
Director, February 29, 1988. The Oregon Environmental 
Council supported the proposed adoption of the Model Rules. 
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In addition, a letter was received from Assistant Attorney General 
Arnold Silver, dated December 14, 1987, which suggested some 
wording changes for consideration. 

Written testimony received is attached. 

Harold L. Sawyer:h 
229-5776 

Attachments (3) 

Attachment C 

Respectfully submitted: 

Harold L. Sawyer 
Presiding Officer 
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Oregon Chap 

February 24, 1988 

Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, Oregon 97204 

IN THE MATTER OF AMENDING RULES OF PRACTICE 
AND PROCEDURE: OAR CHAPTER 340, DIVISION 11 

The Oregon Chapter of the Sierra Club supports adoption of 
amendments to Rules of Practice and Procedure (OAR Chapter 350, 
Division 11) as proposed. 

The Sierra Club is particularly supportive of the adoption of the 
Attorney General's Uniform and Model Rules of Procedure. We 
believe that adoption of the Model Rules will bring a desirable 
consistency to state agency practice. We also believe that the 
Model Rules are more equitable, particularly in respect to rules 
governing party status, than the existing more restrictive rules. 

We assume that the special procedure sections 340-11-141 and 142 
do not limit the application of the Model Rules to "Selection of 
a Land Fill Disposal Site" or to the Salt Caves 401 Certification 
contested case. 

Thank you fo~ this opportunity to comment. 

Sincerely, 

(_/JR~~ 
Carol Lieberman, Chci.ir ::tat-::> On~--.'-in 
2506 NE Halsey CEPARTMENT OF ErlVIRDNMCNTAl QUAUn 

Portland, OR 972321-~ ~ @ ft fJ \1// ~ @ 
Fl B 2 Ii 19/Jd 

, .. To explore, enjoy ancl prefiervc the nation's forests, waters, wlldlite, and \.Vilderncss ... 
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OREGON ENVIRONMENTAL COUNCIL 
2637 S. W. Water Avenue, Portland, Oregon 97201 

Phone: 5031222-1963 

Mr. James Petersen 
Chair, Environmental Quality Commission 
811 SW Sixth Avenue 
Portland, OR 97204 

February 29, 1988 

RE: Rules of Practice and Procedure 

Dear Chairman Petersen, 

OEC's legal committee has reviewed the EQC proposal to adopt 
the Attorney General's Uniform and Model Rules of Procedure. We 
believe that adoption of the Model Rules would be very beneficial 
for the Commission and we support the proposal. 
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Sincerely, 

9/l{]&iz~ 
/oim A. Charles 
Executive Director 

State o1 Oregon 
DEPARTMENT OF ENVIRONMENTAL QUAlllY 

I~ ~ IDl 12 n w rn !ID 
fEB 29 1988 
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DA VE FROHNMAYER 
ATTORNEY GENERAL 

Harold Sawyer 

DEPARTMENT OF JUSTICE 
PORTLAND OFFICE 
500 Pacific Building 

520 S.W. Yamhill 
Portland, Oregon 97204 

Telephone: {503) 229-5725 

December 14, 1987 

Department of Environmental 
Quality 

Executive Building 
811 s.w. 6th Avenue 
Portland, OR 97201 

Re: Revision of Practice and Procedure Rules 

Dear Harold: 

WILLIAM F. GARY 
DEPUTY ATTORNEY GENERAL 

I have reviewed the department's proposed revision of its 
practice and procedure rules. You have stated that you desire 
the revision to substantially follow the Attorney General's 
Uniform and Model Rules of Procedure. I have advised you the 
Attorney General• s Rules are themselves presently being revised. 
The final product will probably not be adopted until around the 
first of the year. As a result, you may wish to make future 
changes in the department rules de.Pending on the revised Attorney 
General Rules. 

I have noted several issues in the attachment that need 
consideration in the department's proposed revision. I am con
tinuing to examine the revisions and will call you if additional 
modification is necessary. 

ABS:aa 
Attachment 
#128/hsl 
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11-098 CONTESTED CASES PROCEEDINGS , Page C-10 

A recital is made that "contested cases generally arise 
when a decision of the director or department is appealed to 
the co1mnission. 11 This recital is not accurate. Contested cases 
arise because of statutory definition. ORS 183.310(2). 
Additionally, the actual contested case usually "arises• before 
the hearings officer and not because of the appeal to the 
commission. I would suggest taking the quoted language out of 
the rule. 

11-132 - HEARINGS OFFICER ORDER - CIVIL PENALTY - Page C-16 

There are several topics that will need clarification. 

(1) The opening recital speaks of the hearings officer's final 
order resulting from "appeal of civil penalty assessments." The 
assessment of the initial civil penalty does not prompt an 
"appeal." The assessment causes a person to request a contested 
case before the hearings officer. The appeal, if any, is later 
and to the commission. I would suggest taking out "appeal" and 
inserting "imposition of a 11 civil penalty assessment. 

(2) Under your revision, the department will no longer be a 
"party" to a contested case before the hearings officer. Under 
the rule, only a "party" can appeal a hearings officer's order to 
the commission. Thus, the department, as a non-party, will be 
unable to appeal the hearings officer's order. There are at 
least two ways to handle this issue. (a) Re-define party in 
11-005(9), page C-1, to include the department for purposes of 
an appeal under 11-132, or (b) state the same concept in 11-132. 

(3) In new subsection (5), I would suggest the concept be made 
more forceful, i.e., mandatory. T11e word "deference 11 means 
1'respect 11 or 11 cons1deration. 11 A hearings officer could give 
11 respect" or "deference 11 to the director and still overrule the 
determination of civil penalty amount. Unless you mean "respect" 
or "consideration," I would suggest the language be modified. 
For example, the hearing officer: 

Shall not reduce the amount of civil penalty 
imposed by the Director unless: 

(a) The department fails to establish some or 
any or the factors considered by the Director in 
setting the civil penalty amount; or 

(b) The respondent introduces new information 
at the hearing regarding mitigating and aggra
vating circumstances not initially considered by 
the Director. Under no circumstances shall the 
hearings officer reduce or mitigate a civil 
penalty based on new information submitted at 
the hearing below the minimum established in 
the schedule of civil penalties contained in 
commission rules. (Combination of (5) (a), (b).) 

#128/aa/hs2 
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Environmental Quality·commission 

DE0-46 

__ ia·5·9 

\EIL G0LOo;C"'·''(H 
GOVE"<~O~ 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANPUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item E, December 11, 1987, EQC Meeting 

Request for Authorization to Conduct a Public Hearing on 
Proposed Amendments to Rules of Practice and Procedure, 
OAR Chapter 340, Division 11. 

Problem Statement 

The Rules of Practice and Procedure in OAR Chapter 340, Division 
11, generally address the following topics: 

Public Informational Hearings 
Rulemaking 
Petition to Promulgate, Amend, or Repeal a Rule 
Declaratory Rulings 

-- Contested Cases 

The present rules were initially adopted in March 1974. 
Amendments were adopted in September 1974, June 1976, August 1976, 
and June 1979. In 1987, the Commission has elected in two 
instances to adopt the Attorney General's Model Rules for 
Contested Cases in lieu of the existing EQC Rules of Practice and 
Procedure. 

The existing EQC Rules of Practice and Procedure need to be 
reviewed and revised as appropriate based on the following actions 
or concerns: 

1. The 1987 Legislature amended the Administrative 
Procedures Act with respect to fiscal impact statements 
in rulemaking and representation by counsel in contested 
case proceedings (Chapters 833 and 861, Oregon Laws 
1987). 

2. The Attorney General's "Uniform and Model Rules of 
Procedure under the Admipistrative Procedures Act" 
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EQC Agenda Item E 
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adopted in March 1986 designated certain rules to be 
"uniform" rules which cannot be varied by agency 
decision. These include rules regarding petitions to 
amend rules and petitions for declaratory rulings. 
Agencies with their own rules of procedure on petitions 
to amend rules and on declaratory ruling processes were 
advised to repeal those rules. To date, this has not 
been.done. 

3. The EQC has adopted the Attorney General's Model Rules 
for Contested Cases to be applicable in two specific 
instances in part because the existing EQC contested 
case rules do not adequately address issues regarding 
petitions for party status and are somewhat less 
flexible than the model rules. 

4. The Assistant Attorney General representing the 
Department has identified significant concerns 
regarding the existing EQC contested case rules. The 
rules define the Department to be a party in a contested 
case proceeding before the Commission or it's Hearings 
Officer. This establishes an artificial (or fictional) 
distinction between the Commission and the Department 
that is not contemplated by statute or the Attorney 
General's Model Rules. This makes it extremely 
difficult for the Attorney General's office to provide 
the statutorily required representation of both the 
Department and the Commission in contested case matters 
without being in violation of professional ethical 
standards. 

Following is a discussion of the requirements for adoption of 
procedural rules, background on the existing EQC Rules of Practice 
and Procedure, comparison of the existing EQC rules and the 
Attorney General's Uniform and Model Rules, discussion of 
significant issues, and finally a proposal for modification of the 
EQC Rules of Practice and Procedure to address current 
requirements and concerns. 

Requirements for Procedural Rules 

The Administrative Procedures Act (APA) establishes basic 
requirements for agencies to follow when exercising delegated 
legislative and adjudicative powers (commonly referred to as 
"administrative" responsibilities). Rules of Procedure governing 
these administrative actions are intended to inhibit governmental 
arbitrariness, assure advance information to affected individuals, 
protect individual interests, and assure timely action. 
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The Attorney General is required by the APA to adopt "uniform 
rules" of procedure related to agency declaratory rulings and to 
rulemaking petitions filed by interested persons. The Attorney 
General is further required to adopt "model rules" of procedure 
with respect to rulemaking and contested cases. 

Each agency is then required to adopt specific rules of procedure 
as follows: 

a. Agencies must use the Attorney General's Uniform Rules 
for Declaratory Rulings and Petitions for Rulemaking. 
Agency rules should not conflict with or appear to 
preempt the Attorney General's uniform rules. 

b. Agencies must adopt by rule a specific process for 
notice in rulemaking proceedings. The agency's rule 
must assure a reasonable opportunity for interested 
persons to be notified of the agency's intention to 
adopt, amend, or repeal rules. Each agency must tailor 
its notice rule to identify its own particular 
constituencies. The Assistant Attorney General assigned 
to an agency must approve the agency's rules pertaining 
to notice requirements. All rulemaking procedures of 
the APA must be followed when adopting the required 
notice rule. 

c. Agencies must adopt rules of procedure for use in 
Rulemaking and in Contested Cases. Agencies are 
strongly encouraged to adopt the Model Rules prepared by 
the Attorney General. However, since the model rules 
may not address specific requirements of individual· 
agency enabling legislation, agencies may adopt 
modifications of the model rules or may adopt 
alternative rules of procedure for rulemaking and 
contested cases. An agency may adopt all or part of the 
model rules by reference without compliance with the 
notice requirements of the APA. Any amendment of the 
model rules by an agency requires compliance with all 
rulemaking procedures. 

Background on Existing EOC Rules of Practice and Procedure 

In March 1974 (Temporary) and May 1974 (Permanent), the EQC rules 
of Practice and Procedure were replaced with a totally new set of 
rules. The agenda item before the EQC at that time does not 
include any rationale for the specific provisions of the new 
rules. No testimony was received regarding the proposed rules. 
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Amendments were subsequently adopted in September 1974, June 1976, 
August 1976, and June 1979. Amendments proposed in 1974 included 
no eh-planation of the rationale for changes. Staff reports for 
the 1976 and 1979 amendments include a discussion of the rationale 
for proposed changes. 

In 1974 and 1976, there was significant testimony offered by 
Environmental organizations regarding proposed rule amendments. 
In general, they sought to maintain and enhance access by citizens 
through the informational hearings process and through the 
rulemaking and declaratory ruling process. In 1979, the only 
testimony offered was by the Attorney General's office. 

Attachment A provides a more detailed background chronology of.the 
current procedural rules. 

Comparison of Existing EOC Rules and the Attorney General's 
Uniform and Model Rules 

Attachment B presents a side-by-side comparison of the existing 
EQC Rules of Practice and Procedure, and the Attorney General's 
uniform and Model Rules. Explanatory notes are included where 
appropriate. 

Following is a brief summary of the major similarities and 
differences in the two sets of rules: 

EOC Procedure Rules 

Definitions 

Rule 11-005 defines 12 terms. 
Definitions for "license", 
"order", "person", and "rule" 
refer to statutory definitions 
in ORS 183.310. The definition 
for "party" refers to ORS 
183.310 but goes on to add the 
department to the definition. 
Definitions for "adoption", 
"agency notice", "Commission", 
"Department", "Director", 
"filing", and "presiding 
officer" are included. 
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AG Uniform & Model Rules 

Rule 01-005 makes reference to 
the statutory definitions in 
ORS 183.310. statutorily 
defined terms include 
"agency", "contested case", 
"economic effect", "license", 
"order", "party°', "person", 
"rule", and "small business". 
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EOC Procedure Rules 

PUblic Informational Hearings 

Rule 11-007 establishes 
general procedures for 
hearings that are neither a 
rulemaking hearing nor a 
contested case hearing. 

Rulemakinq 

Rules ll'-010, 11-025, 11-030, 
and 11-035 address the 
following topics: 

--Notice of Rulemaking 
--conduct of Rulemaking Hearing 
--Presiding Officer's Report 
--Action of the commission 

Although worded differently, 
the content of these rules is 
not significantly different 
from the comparable provisions 
of the AG Model Rules. 
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AG Uniform & Model Rules 

(No comparable provision) 

Rules 01-017, 01-030, Ol-040, 
01-050, and 01-060 address the 
following topics: 

--Limitation of Economic 
Effect on Small Businesses 

--conduct of Hearing 
--Presiding Officer's Report 

· --Action of Agency 
--Notice of Agency Action; 

Certification to Secretary 
of State 

EQC rules to not address two 
of these topics: economic 
effect on small business, and 
certification to the Secretary 
of State. The model rules do 
not address "notice of 
rulemaking" because each 
agency is required to adopt 
rules to address this issue. 
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EOC Procedure Rules 

Petition to Promulgate. Amend. 
or Repeal Rule; Contents of 
Petition. Filing of Petition 

Rule ll-047 is generally 
similar in content to the AG 
Uniform Rule but is worded 
differently. It requires the 
Department to mail a copy of 
the petition to interested 
persons named in the petition. 
If further requires that an 
order be entered and served 
upon the petitioner if a 
petition is denied. 

A provision is included to 
default to the AG Model Rules 
if a conflict occurs. 

Temporary Rulemakinq 

Rule ll-052 ref.ers to 
procedures established in 
statute (ORS 183.335(5) and 
183.355(2)]. 

Periodic Rule Review 

(No provision addressing this 
topic) 
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AG Uniform & Model Rules 

Rule 01-070 establishes the 
requirements for content of a 
petition. It provides that 
the agency may provide a copy 
of the petition to all persons 
named in the petition. It 
requires that action be taken 
on a petition within 30 days 
of receipt. This 30 day time 
limit is established in 
statute (ORS 183.390). 

.Rule Ol-080 establishes 
requirements for notice 
relative to adoption of a 
temporary rule when no notice 
was given prior to adoption. 

Rule 01-085 defines minimum 
process for the general rule 
review required by statute to 
be undertaken every three 
years. 
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EQC Procedure Rules 

Declaratory Rulings 

Rule 11-062 establishes process 
for acting upon petitions for 
declaratory rulings. The 
process is generally consistent 
with the AG Uniform Rules, but 
is worded differently and 
contains a tighter time table. 
The time schedule established 
in the rule allows: 

--30 days to decide whether or 
not to issue a ruling. 

--60 days to issue a decision 
following completion of the 
proceeding (hearing and 
briefs). 

A provision states that the AG 
Model Rules will prevail in the 
event of a conflict with EQC 
rules. 

CONTESTED CASES 

Notice 

Rule 11-097 establishes a 
process for service of written 
notice or a final order upon a 
party. 

Rule 11-100 establishes 
additional requirements for 
content of a notice. 
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AG Uniform & Model Rules 

Coverage of this topic is 
divided into 6 logical rules: 
02-001, 02-020, 02-030, 02-
040, 02-050, and 02-060. Rule 
establishes time limits for 
acting on a petition: 

--60 days to decide whether or 
not to issue a ruling; 

--60 days to issue a decision 
following completion of the 
proceeding (hearing and 
briefs) • 

Rule 03-001 refers to statute 
(ORS 183.415(2)) for notice 
requirements. 

Rule 03-002 defines rights of 
parties in contested cases. 
These rights must, in part, be 

·communicated in a notice. 
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EOC Procedure Rules 

Answer Reauired 

Rule 11-107 generally requires 
a party served with a notice of 
the opportunity to request a 
contested case hearing to file 
an answer and hearing request 
within 20 days. The rule · 
further describes the required 
content of the answer, and the 
result of failure to file. 

Reauest bv Person to 
Participate as a Party or 
Limited Party 

(No provision covering this 
topic) 

Request by Agency to 
Participate as a Party or an 
Interested Agency 

(No provision covering this 
topic) 

Immediate Suspension or Refusal 
to Renew a License 

(This topic is covered in Rule 
11-100 on notice of 
opportunity for a hearing.) 

Subpoenas and Depositions 

Rule 11-116 establishes 
procedures and responsibilities 
for subpoenas and witness fees. 
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AG Uniform & Model Rules 

(No similar provision) 

Rule 03-005 establishes a 
procedure and standards for 
acting upon petitions for 
party status. 

Rule 03-007 establishes a 
procedure for acting upon an 
agency request. 

Rule 03-010 establishes 
procedures for immediate 
suspension or refusal to renew 
a license, including notice 
and opportunity for hearing. 

(No similar provision) 
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EQC Procedure Rules 

Conduct of Hearing 

Rules 11-120 and 11-121 
establish procedures for 
conduct of a contested case 
hearing. These procedures are 
generally more detailed and 
less flexible than the 
procedures established in the 
AG Model Rules. 

EYidentiary Rules 

Rule 11-125 establishes 
procedures for determining the 
admissibility of evidence. 

Ex Parte Communications 

(No provision covering this 
topic) 
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AG Uniform & Model Rules 

Rule 03-040 establishes 
procedures for conduct of a 
contested case hearing. 

Rule 03-050 establishes 
procedures for determining the 
admissibility of evidence. 

This rule goes further than 
the EQC rule to clarify 
procedures for submitting 
affidavits, certificates, or 
other documents as evidence 
and requesting opportunity to 
cross-examine the preparers or 
custodians of such evidence. 

Rule 03-055 defines ex parte 
communication and establishes 
procedures for disclosure, 
response, and inclusion in the 
record of the contested case. 
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EQC Procedure Rules 

Proposed Orders in Contested 
Cases. Filing of Exceptions. 
Argument. and Adoption of Order 

(No provision covering this 
topic; EQC rules have the 
Hearings Officer enter a 
final order appealable to the 
Commission) 

Hearing Officer's Final Order; 
Appeal to the Commission 

Rule 11-132 establishes a 
process for the Hearing Officer 
to enter a Final Order, and 
serve copies upon the parties. 
The Hearing Officer's Final 
Order is stayed if the Final 
Order is appealed to the EQC 
within 30 days. 

The rule further sets forth a 
very detailed procedure for the 
appeal to the EQC. 

Presiding Officer's Proposed 
Order in Hearing Before the 
Department 

Rule ll-134 establishes a 
process for a contested case 
hearing when conducted before 
the Department rather than the 
Commission. 
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AG Uniform & Model Rules 

Rule 03-060 establishes the 
process to follow when a 
majority of the decision 
makers are not present at the 
contested case hearing. A 
proposed order is prepared by 
the Hearings Officer and 
served upon the parties, 
parties may file exceptions, 
and an opportunity is provided 
for argument to the decision 
makers before a final order is 
entered. 

(No similar provisions) 

(No similar provision) 

April 4, 1988 



j ., 
~I 

EQC Agenda Item E 
December 11, 1987 
Page 11 

EOC Procedure Rules 

Final orders 

Rule 11-135 describes the 
content of a final order as 
well as the requirement to 
serve the final order upon all 
parties. 

Default Orders 

(No provision covering this 
topic) 

Reconsideration and Rehearing 

(No provision covering this 
topic) 

Request for Stay 

(No provision covering this 
topic) 

Power of the Director 

Rule 11-136 authorizes the 
Director to execute written 
orders on behalf of the EQC. 

Miscellaneous Provisions 

Rule 11-140 provides for 
implementation of rule 
amendments adopted in 1976. 
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AG Uniform & Model Rules 

Rule 03-070 describes the 
content of a final order. It 
differs from the EQC rule by 
requiring the order to include 
a citation of the statutes 
under which the order may be 
appealed. 

Rule 03-075 establishes 
procedures for entering a 
default order. 

Rule 03-080 establishes 
procedures for filing and 
acting upon petitions for 
reconsideration and rehearing 
of a final order. 

Rules 03-090, 30-091, 03-092, 
and 03-093 establish 
procedures for filing and 
acting upon a request ~or stay 
of a final order. 

(No similar Provision) 

(No similar provision) 
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EOC Procedure Rules 

(No similar provision) 

Rules 11-141 and 11-142 enact 
the AG Model Rules in lieu of 
the EQC rules for specifically 
named contested case 
proceedings. 

Discussion of Significant Issues 

AG Uniform & Model Rules 

Rule 04-010 provides that any 
person may be expelled from an 
agency proceeding for 
disruptive conduct. 

(No similar provision) 

A number of issues are raised by the preceding discussion on 
background on the existing EQC rules and the comparison with the 
AG Model Rules. These issues are identified and discussed in the 
following sections. 

STYLE 

The Department has historically drafted rules so that the 
statutory requirements are repeated and interpreted within the 
rule. This style has the benefit of giving the reader a complete 
picture of the requirements in a single document. The 
disadvantage of this style is that rules are longer, and there is 
a risk of misinterpretation when the statutory requirements are 
summarized or paraphrased. 

The Attorney General's Uniform and Model Rules were drafted using 
a style which avoids repeating the statute in the rules. This 
requires the reader to simultaneously read the Administrative 
Procedures Act and the rules in order to fully understand the 
requirements. 

As rules are modified, a conscious decision should be made on the 
style to be pursued. The Department has reprinted and 
distributed the rules as published by the Secretary of state. If 
it were concluded that rules should reference appropriate 
statutes rather than restating those statutes, it would be 
possible to print the rules in a format that reproduces the 
quoted statute as a note or footnote so that a complete picture of 
the requirements can be obtained from the distributed rule copy. 

It is desirable to minimize the length of the rules and the 
potential for incorrect paraphrasing of statute into the rules. 
However, it is also important to take steps to assure that the 
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public understands the rules. Therefore, it is suggested that 
statutory requirements be referenced rather than quoted or 
paraphrased except in special situations. It is further 
suggested that the Department print it's rules with key statutory 
references attached as footnotes where appropriate. 

PETITIONS FOR RULEMAKING AND DECLARATORY RULINGS. 

Existing EQC rules on petitions for rulemaking and petitions for 
declaratory rulings differ from the Attorney General's Uniform 
Rules of Procedure. The EQC rules are generally similar in · 
content to the AG Uniform Rules, but are slightly more stringent 
in the timetable for response on a declaratory ruling petition, 
and somewhat less flexible in the process for rulemaking 
petitions. 

The Attorney General'advises that individual agency rules on 
these topics are not allowed by law and should be repealed to 
avoid confusion. 

The Department recommended repealing these sections in favor of 
the AG Model Rules in 1976. Environmental organizations objected 
because the AG Model Rules were not actually adopted as rules and 
thus were not enforceable unless specifically codified into the 
agency rules. At that time, the issue was resolved by adding the 
provision to state that the AG Model Rules would prevail upon a 
party's request if a conflict occurred. 

At present, the AG Uniform Rules are clearly adopted as rule and 
are enforceable for all agencies. Therefore, the apparent reason 
for continuation of separate EQC rules on these topics appears to 
no longer exist. 

It appears appropriate to repeal the existing EQC rules on these 
topics and clarify the intent to use the Attorney General's 
prescribed Uniform Rules of Procedure. 

PROCEDURAL RULES FOR RULEMAKING AND CONTESTED CASES -- AG MODEL 
RULES OR SPECIAL EQC RULES 

In a very general sense, many of the procedures in the AG Model 
Rules and the existing EQC rules are similar. The most 
significant differences are: 

** The AG Model Rules for rulemaking contain sections on 
"Economic Impact on Small Businesses", "Filing with the 
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Secretary of State", and "Periodic Rule Review" for which 
there is not counter part in existing EQC rules. 

** The EQC contested case rules contain sections on "Answer. 
Required", "Subpoenas", "Hearing Officer's Final Order", and 
"Powers of the Director" for which there is no counter part 
in the AG Model Rules. 

** The AG Model Rules for contested cases contain sections on 
"Party Status", "Ex Parte Communications", "Presiding 
Officer's Proposed Order", "Default Order", "Reconsideration 
or Rehearing" and "Request for Stay" for which there is no 
counter part in the EQC rules. 

The primary issue is whether the EQC should follow the AG Model 
Rules where such rules exist, or whether distinctly separate 
rules should be maintained. 

Use of the AG Model Rules to the maximum extent practicable seems 
desirable to minimize confusion and potential litigation that 
could grow out of different rules. Use of the AG Model Rules 
would also assure that topics not covered in current EQC rules 
would be addressed (party status,. ex parte communications, 
default orders, reconsideration and rehearing, request for stay). 
It is recognized that it may be appropriate or necessary to 
supplement the rules is special cases to address issues unique to 
DEQ. 

CONTESTED CASE PROCEDURAL ISSUES 

General Procedures not Covered in AG Model Rules 

Existing EQC rules have provisions under the following headings 
that do not have a counterpart in the AG Model Rules: 

Service of written Notice 
Answer Required: Consequences of Failure to Answer 
Subpoenas 
Power of the Director 

These section do not appear to conflict with the AG Model Rules 
but instead clarify issues not otherwise addressed. The "Answer 
Required" rule is intended to speed the contested case process 
and reduce the cost to the Department by narrowing the scope of 
the contested case hearing to issues specifically raised in the 
hearing notice and the answer by the person requesting the 
contested case hearing. It is proposed to amend the rule, 
however, to clarify that the presiding officer may expand the 
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scope of a contested case hearing beyond issues raised in the 
notice and answer if such issues are raised in a subsequent 
petition for party status and deemed appropriate issues to be 
addressed in the proceeding. 

It seems reasonable to continue these sections with clarifying 
amendments. 

Contested Cases before the Department 

The EQC rules were amended in 1974 to distinguish between 
contested cases before the Department and the Commission. In 
practice, contested cases arise when actions of the Director are 
appealed to the Commission. EQC rules governing civil 
penalties, permit denial, 401 certification denial, etc. provide 
for this. process. 

The AG Model Rules use the term "agency". A contested case 
arises from the actions of an agency and the contested case is 
before the agency. ORS 183.310 provides that "Agency" means any 
state board, commission, department, or division thereof, or 
officer authorized by law to make rules or issue orders, except 
those in the legislative or judicial branch. Thus, the "agency" 
in the model rules could be either the Commission or the 
Department, depending on context and other statutory authorities 
and requirements. 

If the AG Model Rules are adopted, there does not appear to be a 
need to distinguish in the rules between contested cases before 
the Commission and the Department. 

Final Order in Contested Cases 

If the EQC were using the AG Model Rules for contested cases, and 
they were not hearing the contested case themselves·, they would 
designate a presiding officer (hearing officer) to conduct the 
hearing, prepare findings and a proposed order (decision) and 
serve it upon the parties. The parties would then have an 
opportunity to file exceptions to the proposed order. The 
Commission then has an opportunity to review the proposed order, 
the exceptions, and hear arguments before it makes a final 
decision which is included in a final order. 

By rule amendment adopted in 1979, existing EQC rules establish a 
process whereby the Hearing Officer enters a final order. This 
final order can be appealed to the Commission by one of the 
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parties. The Commission is not involved in the decision unless 
the Hearing Officer's final order is appealed. This is a 
significant delegation of authority from the Commission to the 
Hearing Officer. Under this process, and the definition of 
"party" adopted in 1974, the· Department is considered to be a 
"party" and may appeal the Hearing Officer's final order to the 
Commission. 

Legal Counsel has expressed concern regarding the existing 
definition of "party" because there is not a fundamental 
distinction in statute between the Department and the Commission 
that would allow the Department to be a "party" in a proceeding 
before the Commission. Counsel argues that in a contested case 
proceeding, the Department functions in a manner similar to the 
parties in the case, but is distinguished from them by being part· 
of the decision making "agency". Counsel suggests the current 
definition of "party" be deleted in favor of the definition in 
the Administrative Procedures Act. 

The process for entering a final order was in large part a result 
of experience with contested cases growing out of civil penalty 
assessments. The procedure removed a significant number of cases 
from the Commission agenda because the Hearing Officer's decision 
was accepted. 

It is noteworthy that the procedure for the Hearing Officer 
entering a final order has not been followed in a number of 
contested cases that do not involve civil penalty assessments. 
In these cases, the EQC has either adopted the AG Model Rules on 
a case by case basis, or alternative procedures have been 
established by agreement with the party requesting the contested 
case hearing. 

It seems appropriate and in the public interest for the 
Commission to make the final determinations and enter the final 
order in cases where significant program or policy issues are 
involved. This is often the case in contested cases growing out 
of denial of permits or approvals. 

It also seems appropriate to continue the current process for 
contested cases growing out of civil penalty assessments. The 
Commission has previously given informal guidance to the Hearing 
Officer regarding mitigation of penalties. It may be appropriate 
to add a section to the rule to reflect Commission guidance on the 
limits of the authority of the Hearing Officer. Potential rule 
language to accomplish this is included in Attachment C on pages 
C-18 (bottom) and C-19 (top). 

Attachment D Page D-16 April 4, 1988 



EQC Agenda Item E 
December 11, 1987 
Page 17 

CHANGES NECESSITATED BY 1987 LEGISLATION 

Legislation enacted in 1987 specifically provides that a person 
may be represented in a contested case before the Commission or 
Department by an attorney or an authorized representative. 
Specific limitations are included in the statute. However, the 
EQC must first adopt a rule allowing a person to appear by an 
authorized representative. Provisions regarding fiscal impact 
statements in rulemaking were also modified. 

The department has not identified any changes to existing rules 
that need to be made to comply with these new statutory 
requirements regarding fiscal impact statements. Addition of a 
rule to authorize a person to appear in a contested case hearing 
by an authorized representative is proposed. 

CHANGES IN THE ATTORNEY GENERAL'S UNIFORM AND MODEL RULES 

The Attorney General is currently in the process of updating the 
uniform and Model Rules to reflect 1987 legislation. Rule 
amendments may be adopted within the next 60 to 90 days. If the 
Commission elects to adopt the Model Rules, a further proceeding 
would be necessary to adopt later updates of the model rules. 
However, pursuant to ORS 183.341, adoption of the .model rules by 
reference may be accomplished without complying with the notice 
and hearing procedures required by ORS 183.335. 

Alternatives and Evaluation 

Based on the preceding discussion, it is apparent that some 
revision of the existing EQC Rules of Practice and Procedure is 
necessary to be consistent with statutory requirements of the 
Administrative Procedures Act. 

There appear to be two basic alternatives as follows: 

1. Adopt the Attorney General's Uniform and· Model Rules of 
Procedure and supplement those rules as required by law or as 
necessary and desirable to meet unique agency concerns. 

2. Adopt the Attorney General's Uniform Rules of Procedure with 
respect to Petitions for Rulemaking and Declaratory Rulings, 
and continue to maintain separate EQC procedural rules for 
rulemaking and contested cases, with amendments as may be 
necessary. 
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For reasons cited in the preceding discussion, the Department 
believes there are advantages to the first alternative. 
Attachment C contains proposed amendments to the existing EQC 
rules to adopt the Attorney General's Uniform and Model Rules, 
repeal the appropriate sections of existing EQC rules, and make 
conforming amendments to the existing rules that are retained. If 
amendments are made to the Model Rules prior to final action by 
the EQC on rule amendments, the Department would recommend that 
the latest version of the Model Rules be adopted. 

Summation 

1. Existing EQC Rules of Practice and Procedure contain 
provisions that the Attorney General advises sho~ld be 
repealed because agencies are required to follow the 
Attorney General's Uniform Rules of Procedure rather than 
adopt their own rules. 

2. The EQC has recently substituted the AG Model rules for 
contested cases in two specific cases because the existing 
EQC rules lack provisions dealing with party status and are 
less flexible than the Model Rules. 

3. The Department has prepared a comparison of the existing EQC 
rules and the Attorney General's Uniform and Model Rules to 
highlight the differences between these rules. 

4. The Department believes that the public interest will be 
best served by amending the existing EQC Rules of Practice 
and Procedure to incorporate the Attorney General's Uniform 
and Model Rules, repeal appropriate existing EQC rule 
provisions, and making conforming amendment to the existing 
rules that are maintained. 

Director's Recommendation 

Based on the Summation, the Director recommends that the 
Commission authorize a hearing on proposed amendments to the Rules 
of Practice and Procedure, OAR Chapter 340, Division 11, as set 
forth in Attachment c. 

Fred Hansen 
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Attachments: 

Attachment A 
Attachment B 
Attachment C 
Attachment D 
Attachment E 

Harold Sawyer:h 
229-5776 
November 23, 1987 

Attachment D 

Rule Adoption Events Chronology 
Rule Comparison (side by side) 
Proposed Amendments 
Rulemaking Statements 
Draft Public Notice 

(Omittedl 
(Omitted 
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Definitions 

Attachment C 

PROPOSED AMENDMENTS 

Oregon Administrative Rules 
Chapter 340, Division 11 

RULES OF PRACTICE AND PROCEDURE 

340-11-005 The words and phrases used in this Division have the 
same meaning given them in ORS 183.310. Additional terms are 
defined as follows unless context requires otherwise: f~ttl:-el!!'B 
e~he~W~!!'t!:-~~~ecl-by-een'ee~~;-&a-tts-ed-~n-~h~a-9~¥~&.i:en:-t 

(1) "Adoption" means the carrying of a motion by the Commission 
with regard to the subject matter or issues of an intended 
agency action. 

(2) "Agency Notice" means publication in OAR and mailing to those 
on the list as required by ORS 183.335(6). 

(3) "Commission" means the Environmental Quality commission. 

(4) "Department" means the Department of Environmental Quality. 

(5) "Director" means the Director of the Department or any of his 
authorized delegates. 

(6) "Filing" means receipt in the office of the Director. Such 
filing is adequate where filing is required of any document 
with regard to any matter before the Commission, Department 
or Director, except a claim of personal liability. 

ff~T ~~ieen!!'t!:~-h&a-~he-&&me-me&n~~-&&""\'f~tt-~n-eR&-r&~r~rer.-

f&T "'er<:l-e~~-h&&-~he-..&me-me&n~~-&&""\'f~¥en~~n-eR&-r&~r~r&.-

f9t ~P&~~y~-h&e-~he-&&me-me&n~~-&e""\'f~¥en-~n-eR&-r&~r~r&-&ftti 
~nerltdee-~he-Se~&~~men~-~n-&rr-een'eee~-e&!!-e-1'1-e&~~~e-bel!-e?>e 
~he-eemm~e&.i:en-e~-9e~&~~men~-e>~-&ny-eJ!--~he~~-~z-ee:i:e't~ttEJ 
eJ!-J!-.i:ee~e.,. 

frrHlZl "Presiding Officer" or "Hearing Officer" means the 
Commission, its Chairman, the Director, or any individual 
designated by the Commission or the Director to preside in 
any contested case, public, or other hearing. Any employee 
of the Department who actually presided in any such hearing 
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is presumptively designated by the Commission or Director, 
such presumptive designation to be overcome only by a 
written statement to the contrary bearing the signature of 
the Commission Chairman or the Director. 

ffr&r-~n~J:-e~-ft&e-~ne-e&me-:me&Rk~-&e-<'fkV'e~-kR-&R&-r&~~~r&:-7 

Public Informational Hearings 

340-11-007 

(1) Whenever there is required or permitted a hearing which is 
neither a contested case hearing nor a rule making hearing as 
defined in ORS Chapter 183, the Presiding Officer shall 
follow any applicable procedural law, including case law and 
rules, and take appropriate procedural steps to accomplish 
the purpose of the hearing. Interested persons may, on 
their own motion or that of the Presiding Officer, submit 
written briefs-or oral argument to assist the Presiding 
Officer in fftk9'1' resolution of the procedural matters set 
forth herein. 

(2) Prior to the submission of testimony by members of the 
general public, the Presiding Officer shall present and offer 
for the record a summary of the questions the resolution of 
which, in the Director's preliminary opinion, will determine 
the matter at issue. fffeiThe Presiding Officer shall also 
present so many of the facts relevant to the resolution of 
these questions as fne-~nea-pe.e1!!e!tse9'1' are available and 
which can practicably be presented in that forum. 

(3) Following the public information hearing, or within a 
reasonable time after receipt of the report of the Presiding 
Officer, the Director or Commission shall take action upon 
the matter. Prior to or at the time of such action, the 
Commission or Director shall address separately each 
substantial distinct issue raised in the hearings record. 
This shall be in writing if taken by the Director or shall be 
noted in the minutes if taken by the Commission in a public 
forum. 

Rulemaking 

Notice of Rulemaking 

340-11-010 

(1) Notice of intention to adopt, amend, or repeal any rule(s) 
shall be in compliance with applicable state and federal laws 

Attachment c Page C-2 

Attachment D Page D-22 April 4, 1988 



and rules, including ORS Chapter 183 and sections (2) and (3) 
of this rule. 

(2) In addition to the news media on the list established 
pursuant to ORS 183.335(6), a copy of the notice shall be 
furnished to such news media as the Director may deem 
appropriate. 

(3) In addition to meeting the requirements of ORS 183.335(1), 
the notice shall contain the following: 

(a) 

(b) 

(c) 

Where practicable and appropriate, a copy of the rule 
proposed to be adopted; 

Where the proposed rule is not set forth verbatim in the 
notice, a statement of the time, place, and manner in 
which a copy of the proposed rule may be obtained and a 
description of the subject and issues involved in 
sufficient detail to inform a person that his interest 
may be affected; 

Whether the Presiding Officer will be a hearing officer 
or a member of the Commission; 

(d) The manner in which persons not planning to attend the 
hearing may offer for the record written testimony on 
the proposed .rule. · 

Rulemaking Process 

340-11-024 

The rulemaking process shall be governed by the Attorney General's 
Model Rules. OAR 137-01-017 through 137-01-060. As used in those 
rules. the terms "agency". "governing body". and "decision maker" 
generally should be interpreted to mean "Commission". The term 
"agency" may also be interoreted to be the "Department" where 
context requires. 

fl:t ~he-he&~}~-eh&rr-&e-eeftd1:1"e~-:be£-&Fe-~he-eell!l!t}aa:i:e~;-w}~h 
~he-eh&}l!'l'lt&~-~-PFeal:d}~-<7??.i:ee~;-e~-:be£-&Fe-&~~-melltl&e~-e£ 
~he Selll'!ll~a:i:e~-e~~he~-PFeal:d}~-<7??.i:eel!'T 

fllt h~-~he-eell!l!teneeme~~-?-~he-he&~}~;-&~-pe~ft-w~ah}~-'ee-be 
he&l!'d--ah&rr-a-d¥~se-~he-P~l:d~~-e~~:i:ee~-e~-h~-ft&me-&:Ml 
ad<irFeaa-&l'ld-&~~}r}&~:i:e~-eft-&-p:ee¥:i:ded-£-&l!'l'lt-£'&~-~}a~}~ 
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.. ~ t-3+ 

t-+T 

t-st 

t-6+ 

wk~!'l'el!tl!te&;-a~-&tteh-e~heP-ka:!'e~a~.i::en-&&-~he-PFe&.iodk~ 
err.i::eeP-m&y-cieem-a~pr<>pPk&~r--Addk~.i::en&r-pePsen&-m&y-be 
hea~-a~-~l'te-dkseFe~.i::ea-er-~he-P1"e&.iodk~-err.i::eeF.,. 

h~-~he-epeak~-er-~he-heePk~-t!-he-PFe&.iodk~-E>rr.i::eeF-shar% 
e~&~;-eF-have-l!t~&~;-~he-ptt~ee-er-~he-iteaFk~ 

~he-PFe&.iodk~-E>rr.i::eeF-&h&rr-~iteFettpea-oleeeFkbe-~he-menaeF-in 
wh.i::eh-peFsene-m&y-p1"eeea~-~heiF-vi-ew&-&~-~he-he&Fk~ 

~he-PFe&.iodk~-E>rr.i::eeF-l!therr-e~F-~he-pFes-ea~&~.i::en&-kn-l!ttteh 
m&naeF-&&-he-cieem&-appr<>pFie~-~-~he-pttl!'peee-er-~he-heeF}n<'f':" 

~he-PFe&.iodi~-err.i::eeF-a~-any""'Rteml&eF-er-~he-eelltlfti&9.i::en-&har% 
h&ve-~he-F~h~-~-eJl*el!t-e.i::en-eF-e~&miae-eny-wi~ae&l!t-m&~i~-e 
l!t~&~men~-&~--ehe-heaFi~r--'Phe-PFel!t.iodi~-err.i::eeF-m&y;-e-e-his 
dkseFe~.i::en;-pe~i~-e~heF-peF&e>al!t-~-e~&mkae-wi-eae&ee~ 

t-rt ~heZoe-eh&rr-be-l'te-Zoebtt-e-e&r-eF-~i-e.i::en&r-l!t~&~men~~ivea-by 
&ay-wi-eaess-e:iteep~-&&-~~-by-~he-PFe&.iodin;'!'-E>rr.i::eeFr
HeweveF;-when-l!ttteh-~k~.i::enar~&~men-e-il!t~iven;-~he 
PFe&.iodi~-err.i::eeF-m&y-&rrew-&n-eqct&r-eppeF~ttni~y-:!'eF-Zoepry-by 
-el'te!!te-wl'te!!te-&-e&~men~l!t-weFe-Zoebtt-e~ 

t-&t ~he-he&Pi~-m&y-be-ee.n~kni:ted-wi~h-J!'eee&sel!t-&&-de~e~kne&-by 
~he-PZoe&~k~-E>rr.i::eeF-ttn~}r-&rr-ris~-wi~aesee&-pFes-en~-&rui 
Wkl!thi~-'e&-m&~-&-l!t~&~men~-h&ve-h&d-&n-eppeF~ttnk~y-'e&-de--l!te.,. 

t-9t ~he-PZoes.iodi~-err.i::eeF-l!therr;-waeZoe-pF&e~.i::e&ere-&l'td 
eppFe>pFk&~;-Feeekve-err-phys.i::eer-a~-deettmen~&Fy-e~hkbi~e 
pZoes-en~-by-wi~ne!l'f!teS'r--E'nre&s-e-eheFWiee-Feq1:t}Fed-by-r&w-eF 
Fttre;-~he-e~hibi~&-&herr-be-pZoes-e~-by-~he-&ep&F~men~-:!'eF-e 
peF.i::ed-er-ene-yeeF ;-eF;-&~ -~he-dkl!teZoe-e;i,en-e!--~he Ce111mil!t&.i:-en 
l!tF-PFel!t.iodi~-err.i::ee:F;-Fe~ttF!'ted--ee-~he-peFse>nl!t-Wfte-l!tttbmi-e-eea 
-eae-. 

t-r~r ~he-PZoel!t.iodi~-err.i::eeF-may;-&-e-&ny-~kme-dttFk~--ehe-heeFi~, 
ill!peee-Fe&sen&bre--eime-r}m}~s-:!'eF-eF&r-pFeeen~a-e;i,en-&~-ma-y 
e>eerttde-eF-rimi-e-ettmttr&-eive;-Fepe-ei~.i::ettl!t;-eF-}l!lm&~Fia± 
m&~~Fr--PePl!tens-wi-eh-e-ee.:rteeFn-dis~ine-e-rFe>m-~hese-e£ 
ei~i!tenl!t-kn~neFer;-&~-~heee-l!tpe&~i~-E-eF-<;"Fe>ttPl!tT 
&l!tl!tee}e~;i,en&;-eF~'l'eFnmen~er-en-ei~.i:-el!t-mey-be-&eeel!'ded 
pFereZoen~iar-~}me-r}m}~a~;i,enl!t-as-mey-be-e~-ee~-erse-'e&-any 
wi~nel!ts-whe;-kn-~he-~~n~-er-~he-PFel!t.iod}~-e!-!-.i::eeF;-hae 
l!ttteh-e~peF~.i::ee;-e~peFie:riee;-eF-e~heF-Fera~ien&h}p--ee-~he 
&l:ll>j-ee~-m&~~F-e!--~he-he&F}~-a&-'e&-Fel'!cleF-his-1'es~imeny-e£ 
&peeiar-kn1'eFes~-'e&-~he-~ney-:-

t-rrr h-..eFba-eim-eF&r;-wFi~~n;-eF--meeh&n.i::ear-Feee~-eharr-be-m&de 
er-arr-~he-he&Fk~-ppeeeeak~l!t;-e>F;-}n-~he-&r~Fn&~k¥e;-e 
Feee~-in-~he-re~-er-m}ntt~l!tr-~ttel!t-eien-&~-a:fl'l!l'WeF-peFkeae 
eF-e~heF-in:!'e~&ri~.i::e&-be:!'eFe-eF-&!-~eF-~he-heaFi~-may-be 
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e:ieerttcl-ed-rrem-~he-~erdr--'Plte-~rd-&h&rr-~-pl!'<!>e-e~-~~ 
~hi!'ee-ye&F&;-ttftre&&-e~!TeJO"W}e-e-Feql:t}~-by-raw-eF-Fttl:-e-:-

fl:-t ~Fe-~he-he&Fk~-h&e-bl!!<!>ft-eel'tdi:te'eeet-~~Fe-e~heF-~h&ft-~he 
rttrr-eemm~e~ft;-~he-PFeekl}~-&r~.i:-eeF;-w}~h}ft-&-Feaeeft&bre 
~}me-&r~F-~he-!Te&Fk~;-eh&rr-pre¥kle-~ne-eemm}ee~ft-Wk~h-a 
WFk~~ft-l!ttt1!tllt&FY-er-e~&~meft~9-<J~ft-&l'td-e~hkbk~9-Feeek....ed, 
&ftd-&-Fe~F~-e~-h}e-ebeeF¥&~~ft&-er-phyel:e&r-e~~Fkmeft~et; 
de:mefte~F&~~ft&;-eF-e~}b}~er--'Phe-PFeekl}~-&~~.i:-eeF-may-ars-e 
m&ke-Feeemmeftd&~~ft&--ee.-~ne-eemm~~ft-ba~-tt~ft-~he 
e¥klel'tee-pFee-eft'eeet;-btt~-~ne-eemm}ee~ft-~-fte~-~ttftd-by-ei:teh 
Feeemlll&ftd&~~ft!!h" 

fat h~-&fty-~}me-ettbeeqtteft~--ee.-~lte-he&Fk~;-~he-ee.mnt}&&~ft-m&y 
Fe'V'~-~he-<!>ft~kFe-~ret-e~-~he-he&Fk~-&ftd-lft&ke-&-eleek&~ft 
b&~-tt~ft-~he-Feeerdr--'PheFe&~~F;-~he-PFeekl}~-&~r.i:-ee~ 
9ft&rr-be-Fer~-er-h}e-dtt~y-~-p~¥kle-&-Fe~F~-~fteFeel\";' 

~+e-rr-~~~--P&rrew}~-~he-Fttrem&~}~-he&Fk~-by-~ne-eemm}ee~ft;-e~ 
&~~F-Feeekp~-e~-~he-Fe~~-e~-~he-PFee:!:<i}~-&~~.i:-eeF;-~he 
eemmiee~ft-m&y-&dep~;-amel'td;-eF-Fe~&r-Fttree-wi~hift-~he-eee~-e£ 
~he-1'1<:>~.i:-ee-e~-ift~ftdecl-ae~~ftrt 

Petition to Promulgate, Amend, or Repeal Rule: Contents of 
Petition, Filing of Petition 

340-11-046 

The filing of petitions for rulemaking and action thereon by the 
Commission shall be in accordance with the Attorney General's 
Uniform Rule of Procedure set forth in OAR 137-01-070. As used in 
that rule. the term "agency" generally refers to the Commission' 
but may refer to the Department if context requires. 

frt hfty-PeF:!t<!>ft-m&y-~~i~~ft-~he-eemmiee~ft-~e~}~-~he 
&dep~~ft-fpremtt~a~~ftr;-&meftdmeft~;-eF-Fe~&r-e~-&-Fttrer--'Phe 
~~}~~ft-eh&rr-be-ift-wFi~i~;-e~~-ay-eF-eft-~h&r~-e~-~ne 
pe~i~~fteF;-aftd-eh&rr-eeft~&kft-a-cte~ai:J:.ed-e~&~meft~-e~~ 

Attachment C Page C-5 

Attachment D Page D-25 April 4, 1988 



i 

·1 
' . 

f&r ?ft:e-rtt±e-~~~~:i:efte~-reql:l'e&~e-~ae-ee>nmt~ee:i:en-1!!-e 
p~mttl;T&'ee;-&me!'ld-;-er-l!'er>e&rr--wll:el!'e-&mel'tdmen~-er-~l'te 
e~~&~~n<lt-rtt±e-}&-&e~h~,-~a:e-rtt±e-eh&rr-ee~~-:f!-er~h-~n 
~a:e-~~~~:i:en-~n-rttrr-wk~h-m&~'eer-p~pe....a-'ee--ee-cle~-ee.i 
~ft:el!'er~m-enel-e~-~n-brae~~&-&l'td-p~peetea-acldk~:i:ene 
~ft:el!'et:e-&eewn-by-ttl'tderr~n~n<lt-er-bel:d-r&ee-1' 

tbT gr~~m&'ee-rae~e-~n-&ttrr.i:e:i:en~-de~&kr-'ee--&eew-~ae-re&&ene 
:f!-er-&dep~:i:en;-amel'tdmen~;-er-l!'e~&r-er-~he-rttret 

ter hrr-pl:'epeso~~:i:ene-er-raw-t:e-ee-aeeer~-by-~~k~:i:eftert 

tdf &ttrr.i:e:i:en~-rae~e-'ee--ehew-eew-pe~~:i:efter-wkrr-be 
&rree'eed-by-~p~:i:en;-a'l!te~R~;-er-l!'e~&r-er-~he-rttret 

ter ?ft:e-name-&l'td-&ddl!'e&&-er-~~~~:i:efter-al'td-er-a~~ft:er 
pereeft&-k~n-~-pe~k~i:-efter-'ee--ha¥e-&peek&r-kn'eel!'e&~-kn 
~ft:e-rttl:e-se~h~-'ee--ee~~p~;-ame~;-er-l!'epeal:-ecl,T 

t:i!+ ?he-~~~~i:-en;-ek~her-~n-~y~rk~'een-er-prkn~-:f!-eFl!t;-eh&rr-be 
cleemecl--rkl-ed-when-reeek....eet-kn-eerree~-!eFl!t-by-~ft:e-Bep&r~men~r
?he-eetnmtkl!!'&i:-en-may-reqi:t~l!'e-a'l!te~n~e-'ee--~~k~.l:-ene-ttl'tder-~hks 
etee~:i:en-btt~-&harr-~~-l!'erttee-any-l!'easenabry-ttl'tdere~al'tdabre 
~~k~.i:en-!er-raek-er-!eFl!tT 

t3+ gpen-reee~p~-er-~ft:e-~~k~.i:eitt 

t&T ?ae-Bepar~n~-&h&rr-makz-a-~rtte-eepy-er-~ae-~~k~i:-en 
~~ft:er-wk~h-a-eepy-er-~ft:e-&ppr.i:e&b±e-rttre&-e?-prae~:i:ee 
-ei:.-arr-kn'eel!'e&~-peree>R&-n&mecl--kn-~ae-~~~~:i:enr--&1:1ea 
pe~~~:i:en-eharr-ee~mea--ee~-en-~ft:e-<i&'ee-er-m&~r~n<J 
-ee-~he-rae~-~n-addl!'eee-er-~ae-~reen-eekn<lt-&e~ 

tbT ?ft:e-Bepar~men~-eaarr-ad:v~s-e-~ft:e-~~k~.i:efter-~ha~-he-h&s 
rkr~n-fr~r-<iaye-kn-wh:i:eh-'ee--ettbmk~-wrk~'een-v.i:ew&t 

ter ?he-Bepar~men~-may-e>eheclttl:e-er&r-pl!'e&en~a~.i:en-e£ 
pe~~~.i:ene-~r-~ft:e-~~~~.i:efter-ma~e-a-Feql:l'e&~-~ft:el!'e:f!-ere 
&l'td-~ft:e-ee>nmt~&&:i:en-clee~l!'e&-'ee--ft:ear-~ft:e-pe~~~.i:efter 
ererzyt 

tdf ?ft:e-eenmt~ee:i:en~harz;-w~h~n-~&-<i&ye-er'eer-~ae-<ie'ee-e£ 
ettbm:i:ee:i:en-er-~ae-p~perzy-<ire?'eed-pe~~~:i:en;-e~~aer-cleny 
~ft:e-pe~~~:i:en-er-~n~~~&'ee-rttl:e-mak~n<lt-preeeeclkn<lt&-~n 
aeee?'cl&nee-w}~h-eppr:i:eebl:e-preeeclttl!'ee-!er-ee>nmt~eei:-en 
Fttl:em&k~~ 

t+r rn-~ae-eeee-er-&-clen~&z-er-e-~~~~:i:en-t:e-&dep~;-emel'td;-er 
l!'epeez-&-rtt±e;-~ft:e-ee>nmt}ee.i:en-eh&rz-~e&tte-&n-ercler-ee~~~n<.:r 
:f!-er~h-~~&-l!'e&&ene-~n-cle~&~r-!er-cleny~n<lt-~ft:e-~~~~.i:enr--'Pl'te 
ercler~hezz-ee-me~J:.ecl,-'ee--~ae-pe~~~:i:efter-el'td-ezr-e~aer-per&ens 
ttpen-waem-e-eepy-er-~ae-~~~~.i:en-wee-&e~T 
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fst WheFe'-pPeeed~Fe'&-s-e~-£-eP~h-}ft-~a}&-:!Oee~i-eft-&Fe'-i!<>ttHd--ee 
eeft?r~~-w}~h-~hes-e-pFe'&erk&eet-by-~fte-h~~rl'tey-Ge-l'teP&rr-~he 
l:-~-e&P-&h&l:-r~'l'e'Pft-~peft-me~i-eft-<>?-&fty-p&P~Y-<>~fter-'l!:a&ft-~he 
eeiimt~&i-eft-<>P-Bep&P~llteft~;-j 

Temporary Rules 

340-11-052 

The commission may adopt temporary rules and file the same, along 
with supportive findings, pursuant to ORS 183.335(5) and 
183.355(2) and the Attorney General's Model Rule OAR 137-01-080. 

Periodic Rule Review 

340-11-053 

Periodic review of agency rules shall be accomplished once every 3 
years in accordance with ORS 183.545 and the Attorney General's 
Model Rule OAR 137-01-085. 

Declaratory Rulings: Institution of Proceedings, Consideration of 
Petition and Disposition of Petition 

340-11-061 

The declaratory ruling process shall be governed bv the Attorney 
General's Uniform Rules of Procedure, OAR 137-02-010 through 137-
02-060. As used in those rules. the terms "agency". "governing 
body". and "decision maker" generally should be interpreted to· 
mean "Commission". The term "agency" may also be interpreted to 
be the "Department" where context requires. 

f :Hr0-r :!:-9'&2 

fl:t Pttr&~&ft~--ee-~fte-pFeY:Mt3'eft&-<>?-GR&-r&~~+:i,s--&Hd-~fte--rit:tee 
p~r}bed-~fte-Fe'tt!'lder-by-~fte--h~~Pftey-Ge-l'ter&l:-r-&Hd-ttpeft-'l!:he 
~}~i-eft-e?-&fty-pe~ftr-~fte Ce1ltlfti-&!ti-eft-m&yr-}ft-}~e 
d~~~ft1-}e:!t1:!:e-&-deel:-&r~ry-Pttl:-}~-w}~h-Fe!tpee~-'ee-~he 
&~l:-.ke&~}l:-}~y-'ee-&fty-pe~ftr-PFepeP~Yr-<>r-&~&-e&-<>~-?&e~&-<>r 
&ftY-ritl:-e-<>r-9~&~-eft£-eFee&e:te-~y-~he-Bep&r'eme>ft~-<>r 
eemnt}&&i-el'tT 

flit ~lte-pe~}~i-eft-'ee-}ft&~}~tt-e&-pPeeeed}~&-£-er-&-deel:-&r&'eery 
r~l:-}~-&a&l:-r-ee.ft~&}:rtt 

f&r h-de~&}l:-ed-&~&-e&meft~-<>~-~fte--~&e~&-ttpeft-wai-ea-pe~}~~r 
reqtte&~&-~he-€e11tlft~&i-eft-'ee-}&&tte-}~&-deer&r&'eery-rttl:-}~~ 
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?he-Fttl:-e-eF-&~&~tt~-~F-wh.l:eh-j,'e~k~.l:e~r-eteeke 
deer&r&~ry-~rk~ 

Sttrr.l:ekeae-~aeee-~-enew-hew-!,'e\?:ke.l:e~r-wkrr-~ 
&rree~-by-ene-~e~-deer&Fe~ry-~rk~ 

hrr-pre~ek1?:.l:efte-e~-raw-er-eeft~ft1?:.l:e:it9-~-be-&eeeF~-by 
ene-pe~ke.l:e~l!"1' 

?he~e.l:eft-preeeft-eed-~F-dee~.l:eft-by-ehe-ee:mmkee.l:eft~ 

-
?he-ael!le-eftd--~reee-e~-!,'e1?:k1?:.l:e~F-&l'!cl-e~-eay-eehe~ 
!,'el!'l!tetft-k!'teWa-ay-ehe-!,'eeke.l:e~r-~-h&...e-&:peek&r-kft~ree~ 
kft-ene-~~-deer&F&~ry-~rk~ 

f3+ ?he-peek1?:.l:eft-eherr-be-ey~rk1?:~ft-er-prkft~-e1'<!1--ka-ehe-~Fl'ft 
pre¥:i:cled-kft-hp~1'<!1-k~-r-~-~hke-Fttl:-e-~+e-r3:-&&cr--'l'lte 
9enmt~e.l:ea-m&y-FeefttkFe-&mertel:Meft~e-~-pe\?:k1?:.l:efte-ttftd-eF-1?:ftkS 
rttl:-e-btte-&herr-!'le-1?:-re~ttee-&fty-reeeeft&bl:-y-ttftd-eree&l'!Ct&bre 
fJe\?:k1?:.l:eft-~F-r&ek-e~-~l!"l'lt-:" 

f+T ?hei-rte1?:k1?:.l:eft-ea&rr-be-&eemect-rkreel:-wneft-reee~~-hy-eite 
Be~&E"\?:l!left~ 

fst ?ae-eeper1?:l!lefte-&a&rrr-w~hkft-1?:hkr~y-f~&r-deye-&r~r-eae 
rtee~.l:eft-ke-rkreel:r-!'le-1?:kry-ehe-rte1?:k~.l:e~F-er-ene-ee:mmkee.l:eftLe 
aee.i:-i!t.l:eft-!'le-1?:~-~tte-&-rttrk~-eF-1!-ne-eep&rel!left~-ea&rr; 
wkehkft-~he-&&me-eh~rey-d&yer-&eE"'l'e-err-e:pee~erry-kfteeree-eeei 
1'E!'F&et:it9-kft-~he-rte~k~.l:eft-by-mek~ 

f&t h-ee~-er-ehe-rteek~.l:eft-~eeaer-w~~h-&-eepy~r-ehe 
0e'!l!mkee.l:eftLe-~l:-ee-er-praee:l:ee~-&l'l'd 

fl&t h-!'le-~:l:ee-er-eae-ae&r~~-&e-wa.l:ea-~ae-rteeke.l:ea-wkrr-~ 
ee:ruti:del"edr--'l'h~-!'le-e:l:ee-&herr-h&...e-1!-he-eeft~aee-ee~ 
~reh-kft-eeee.l:ea-f&r-er-ehke-:1:'1:t:J:.e.:. 

fGt ?ae-!'le-e:l:ee-er-he&rk~-&e-wh.l:eh-ekme-1!-ne>-rteeke.l:eft-wkrr-~ 
ee:it93=de~-ea&rr-&e1?:-~Fe~ 

fat h-ee~-er-ehe-rte1?:k1?:.l:ea-Feeftteee~~-e1':e-deerere~E"Y 
~rk~ 

fl&t ?1':e-1!-kl!le-el'!Ct-pr&ee-er-1':eerk~ 

fet h-&ee~mefte-~aee-eae Oelltllt~.l:eft-wkrl:--eeftd-ttee-~he 
he&Fk~-er-e-dee~ft&1?:.l:ea-e~-ehe-Preeid~~-e~r:l:eer-wl'te 
Wkrr-preeide-ee-erict-eerictttee-~ne-neerk~ 
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~he-he&Fi~-eh&rr-be-e&l'!dtteeed-hy-&l'!d-ea&rr-J>e-ttndeF-ehe 
eeneFE>r-e:l!--~ae-Pre&kti~-e:l!-:l!-i:eeFr--'Phe-Preekti~-e:l!-:l!-i:eeF""llla-y 
&e-~he-eh&il!"m&n-e:l!--ehe-e<>lftlft~&:teft;-&fty-eelftlft~&e:tefte'F;-ehe 
9iFee'eeF;-eF-&fty-eeheF-}O'e~ft-dee~n&eed-hy-ehe-e<>lftlft~&s~-<>~ 
~e!!t-eh&iFl!t&-. 

ta+ Ae-e-i..e-1te&Fi~;-}O'ee~l:efte'F-&l'!d-&ny-eeheF-p&Fey-!!th&rr-h&ve-ehe 
F~he-'ee-preeefte-eF&r-&~meft~r--'Phe-Pre!!t:i:d:i~-e:l!-:l!-i:eeF-ma-y 
i~ee-re&eeft&hre-~ime-rimi~e-en-~he-~~me-&r~-~F-eF&~ 
~men~r--Pe~~~l:el'l'eF-&l'!d-eeheF-l"&r~:i:ee-m&y-:l!-~re-wieh-~he 
~l'!ey-hrie:l!-e-~ft-!!tttppere-e:l!--eheiF-re!!t~e~-pe!!t~~l:efter--'Phe 
Pre!!tkti~-e:l!-:l!-ieer-sh&rr-:l!-~~-ehe-~~me-&l'!d-el:'der-e:l!--:l!-ir~~ 
b:?>ie:l!-ir. 

ts+ rft-~hese-ift!!t~&ftee!!t-Wfte?e-~fte-he&r~~"'W&!!t-e&l'!dtteeed-be~re 
l!t&meel'l'e~her-~h&n-ehe-E!<>lftlfti!!t!!tl:eft;-~he-Pre!!ti-d~~-e:l!-:l!-i:eer 
!!th&rr-prel"&re-&n-e~~n.l::-&n-~n-~F11t-&l'!d-in-e&nto:ene-&!!t-ee~-~F~h 
in-!!tee~.k&n-trrr-e:l!--~a~-ptt~ 

trs+ ~he-E!<>lftlft~!!t!!tl:en-~!!t-!'le~-bettl'!d-by-t!-he-el"inl:eft-e:l!--~he-Pre!!tid-i~ 
&:l!-:l!-i:ee-. 

trlt ~he-E!<>lftlft~!!t&.k&n-s-h&rr-i!!t!!ttte-~~!!t-deer&r&'eery-Pltr~~-w~~ain 
e~~y-t&&r-cl&ye-e:l!--~he-ereee-e:l!--~he-he&ri~;-er;-where-brie:l!-e 
&re-}O'ermi~eed-'ee-l>e-:l!-i~-!!t~b&eqtten~-'ee-~he-he&ri~;-w~~h~ft
!!ti~~y-t&&r-cl&y&-e:l!--ehe-~ime-}O'eF11ti~eed-~F-ehe-:l!-iri~-e£ 
hrie:l!-!!tr--'Phe-P1:tri~-eh&rr-1>e-~-~he-~F11t-'&:l!--&-wri~to:en-e~~ft.k&n 
&l'!d-eh&rr-ee~-~r~ltt 

t&t ~he-:l!-ae~!!t-l>ei~-&r~eel:-hy-~i~i-ertert 

tl&t ~he-s-~&~ttto:e-er-P1:tre-1>ei~-&~~rieel:-'ee-ehe&e-:l!-ae~et 

tet ~he-eelftlfti!!t!!t.ketn'-s--e&l'!er~i-eft!!t-&e-'ee-ehe-&~l"rie&bir~~Y-e£ 
~he-~&~ttto:e-er-P1:tre-'ee-~heee-:l!-&eff1-

fdt ~he-E!<>lftlft~&!!t.i:-&ft'-s--e&l'!ertt!!tl:en-&!!t-'ee-~he-~&r-e:l!-£-ee~-er 
reettr~-e:l!--&~~ryi~-~he-e~&~tt'ee-er-Pltre-'ee-~heee-:l!-ae~!!tt 

(-et ~he-re&eefte-rerieel:-ttr>en-hy-~he-~l'!ey-'ee-ett~pere-~ee 
eel'!ertte.ketftir. 

trllt h-deer&r&'eery-rttri~-~!!tttee:-in-aeeerd&l'!ee-w~~h-ehi!!t-!!teeel:ea 
ie-hil'!d~~-l>e-eweeft-~he-eelftlfti!!tel:en;-ehe-&e!"&F~mene;-&l'!d-ehe 
~~el:efter-en-~he-~&to:e-e:l!--:l!-ae~-&r~;-er-~ttl'td-'ee-e~~~, 
ttnre!!t!!t-&e~--M!e-ey-&-e&tt~ 

fr3+ ~-~reee~ttre!!t-&e~-~r~h-in-t!-h~-!!tee~~n-&re-~ttl'!d-'ee 
eeft:l!-riee-wi~h-~hese-~reseribed-by-ehe-he'eerrtey-Elefte'P&r;-~he 
r~'eer-eh&rr""'§'&'l'ePft-ttpeft-:me~l:en-by-&ny-~&r~y-e~heP-~h&n-ehe 
ee<mmi!!t!!tl:en-er-ee~&remen~.-t 
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CONTESTED CASES 

Service of Written Notice 

(l) Whenever a statute or rule requires that the Commission or 
Department serve a written notice or final order upon a party 
other than for purposes of ORS 183.335 or for the purposes of 
notice to members of the public in general, the notice or 
final order shall be personally delivered or sent by 
registered or certified mail. 

(2) The Commission or Department perfects service of a written 
notice when the notice is posted, addressed to, or personally 
delivered to: 

(a) The party; or 

(b) Any person designated by law as competent to receive 
service of a summons or notice for the party; or 

(c) Following appearance of Counsel for the party, the 
party's counsel. 

(3) A party holding a license or permit issued by the Department 
or Commission or an applicant therefore, shall be 
conclusively presumed able to be served at the address given 
in his application, as it may be amended from time to time, 
until the expiration date of the license or permit. 

(4) Service of written notice may be proven by a certificate 
executed by the person effecting service. 

(5) In all cases not specifically covered by this section, a 
rule, or a statute, a writing to a person if mailed to said 
person at. his last known address, is rebuttably presumed to 
have reached said person in a timely fashion, notwithstanding 
lack of certified or registered mailing. 

Contested case Proceedings Generally 

340-11-098 

Except as specifically provided in OAR 340-11-132. contested cases 
shall be governed by the Attorney General's Model Rules of 
Procedure. OAR 137-03-001 through 137-03-093. Contested cases 
generally arise when a decision of the Director or Department is 
appealed to the Commission. Therefore. as used in the Model 
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Rules. the terms "agency", "governing body". and "decision maker" 
generally should be interpreted to mean "Commission". The term 
"agency" may also be interpreted to be Department where context 
requires. 

trr Bleeep~-&e-e~he:t!'W'~ee-pl!'e>¥:i::ded-]:.p,-eR&-r&3r+3&-&ftd-eR&-&r&rc&s7 
~~Fe-~he-eemm~~i:-eR-eP-9ep&~11teR~-eh&rr-ey-e~P-&ttepe~7 
~lffl-;-Fe~-~-1"e'll:eW,-eP-Ferttee-~-~&si:te-&-r.i:-eeReer-e~ 
eR'eeP-&-r~R&r-eE'deP-~R-&Ry-e~heP-ee>R'ee~ed-e&s-e-&e-efer~~-~~ 
eR&-ea&p'eeP-r&3;-~~-sa&rr-&r~l!'d-~a-e-r.i:-eeR~;-~a-e-r.i:-eeRs-e 
&~r3'e&R~-E>P-e~heP-p&p~y-~-~fte-ee>R'ee9~-e&ee-&R-ep~P~ttR}~y 
~P-he&P~~-&r'eeP-r'e'&SE>R&bre-WP~~'eeR-~.i-ee-:-

tcr WP~~'eeR-Re~.i:-ee-er-e~~ttR~~y-~p-&-he&p~~.-~R-~~~~R-~ 
~aa-~~r'e'l!teR~e-er-eR&-r&3r+rstcrr-'llt&y-~l'l:er~ 

t&T h-e~~R~-~h&~-&R-&ReweJ!'-w}rr-eP-w}rr-Re~-~-~~Fad 
~r-~he""J:'&P~y-~e~s-&-he&P~~;-&ftd;-~r-se1-~J.ote 
eeR~-er-r&~rttFe-~-&l't9WePr--h-~&'ee11teR~-er-~he 
eeR~e-er-r&~rttFe-~-&RsweP-m&y-ee-e&~~er~-ey 
eeP¥~~-&-eepy-er-Pttre-3+e-rr-r&r-tt~R-~he""J:'&P~Yt 

ter h~a-'eemeR~-~h~-~he-p&P~-m&y-ereee-~-~-peppeeeft-eeel 
ey-~&r-eettReert 

teT k-~&'eel!teR~-er-~he-p&P~Y-E>P-p&P~~e-whe;-~R-~he 
eeR'eeR~~R-er-~he-9ep&P~l!teR~-E>P-E!el!mt~e~R;-we>ttl:d-h&¥e 
~he-&ttE'deR-er-eem~~-~:t!'W'&l!'d-W~~h-8¥:i::del'l:ee-&ftd-~i'te 
ett~R-eroopl!'EIE>r-~R-~he-e¥eR~-er-&-he&P~~:-t 

Non-Attorney Representation 

340-11-102 

Pursuant to the provisions of Section 3 of Chapter 833, Oregon 
Laws 1987, a person may be represented by an attorney or by an 
authorized representative in a contested case proceeding before 
the Commission or Department. 

Answer Required: Consequences of Failure to Answer 

340-11-107 

(1) Unless waived in the notice of opportunity for a hearing, and 
except as otherwise provided by statute or rule, a party who 
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has been served written notice of opportunity for a hearing 
shall have twenty (20) days from the date of mailing or 
personal delivery of the notice in which to file with the 
Director a written answer and application for hearing. 

(2) In the answer, the party shall admit or deny all factual 
matters and shall affirmatively allege any and all 
affirmative claims or defenses the party may have and the 
reasoning in support thereof. Except for good cause shown: 

(a) Factual matters not controverted shall be presumed 
admitted; 

(b) Failure to raise a claim or defense shall be presumed to 
be waiver of such claim or defense; 

(c) New matters alleged in the answer shall be presumed to 
be denied unless admitted in subsequent pleading or 
stipulation by the Department or Commission; and 

(d) Evidence shall not be taken on any issue not raised in 
the notice and the answer unless such issue is 
specifically raised by a subsequent petitioner for party 
status and is determined to be within the scope of the 
proceeding by the presiding officer. 

(3) In the absence of a timely answer, the Director on behalf of 
the Commission or Department may issue a default order and 
judgment, based upon a prima facie case made on the record, 
for the relief sought in the notice. 

Subpoenas f&l'l:<!-Bepes~~:i:ene'} 

340-11-116 Subpoenas 

{l) Upon a showing of good cause and general relevance any party 
to a contested case shall be issued subpoenas to compel the 
attendance of witnesses and the production of books, records 
and documents. 

(2) Subpoenas may be issued by: 

(a) A hearing officer; or 

(b) A member of the Commission; or 

(c) An attorney of record of the party requesting the 
subpoena. 

(3) Each subpoena authorized by this section shall be served 
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(4) 

personally upon the witness by the party or any person over 
18 years of age. 

Witnesses who are subpoenaed, other than parties or officers 
or employees of the Department or Commission, shall receive 
the same fees and mileage as in civil actions in the circuit 
court. 

(5) The party requesting the subpoena shall be responsible for 
serving the subpoena and tendering the fees and mileage to 
the witness. 

(6) A person present in a hearing room before a hearing officer 
during the conduct of a contested case hearing may be 
required, by order of the hearing officer, to testify in the 
same manner as if he were in attendance before the hearing 
officer upon a subpoena. 

(7) Upon a showing of good cause a hearing officer or the 
Chairman of the Commission may modify or withdraw a 
subpoena. 

(8) Nothing in this section shall preclude informal arrangements 
for the production of witnesses or documents, or both. 

frt fa:t eenl!-E!'~-el':fte'-he&rk~9-~£-etre-ehe-eel!tlftl:s-9:ten-9h&rr-be 
nel:'4-ttl'ltter-ehe-ectne~r-er-ehe-eh&kl!'l!t&n-&9-Pre&.i::d-k~ 
&r~.i:eer;-er-&ny-eetl!tlftl:s-9:i:-en-mel!lber;-er-eeher-perl!l'E>a 
cle&~n&~-by-ehe-eetl!tlft~:i:-en-er-&kl!'ee-eer-~-~-Pre&.i::d-k~ 
err.i:ee-. 

fbt eenl!-e-9~-e&l!tE>-he&rk~&-~rere-ehe-'.eep&r~:mene-eharr-~e 
hel:'4-~l'ltter-ehe-ectne~r-er-ehe-&kl!'ee-ee.r-&e-Pree.i::d-k~ 
err.i:eer-er-eeher-peri!tE>n-de&~na~-by-ehe-&kl!'ee-ee.r-~-be 
Pre&.i::d-k~-&rr.i:eer":' 

fer ~he-Pree.i::d-k~-&rr.i:eer-may-ee~re-al'!Cl:-hear-any-prer~mkn&roy 
ma~r;-knerttdk~-&-pre-he&rk~-ectnrerenee;-al'!Cl:-!'!th&ld: 
eeftedttre-ehe-he&rk~-en-t;he-mer~~r--Re&i!tE>ft&bre-wr~e~R 
l't<!te.i:ee-er-ehe-ct~,-e~:me,-&l'!Cl:1"r&ee-er-ei:teh-ne&rk~-&l'td 
eenrerell!ee9'-eharr-~~k¥en-~-arr-pare~ 

H~e-£-etr~eed-e&ttl!tE>-9ftewn;-~&~rttre-er-&fty-p&rey--ee.-appe&r 
ae-&-dttry-seftedttrea-pre-he&r~~-ectnrerenee-er-ehe-heark~-oa 
ehe-mer~e9-9h&rr-~-preettmed--ee.-~-a-wa~¥er-er-r~he--ee 
preeeed-&fty-rttr~her;-al'!Cl:;-where-&pprl,eabre~ 
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' t&T h-wi-~ftclE'aw&r-er-~lte-&nsweE"t 

fbT hn-i!tiit111i-l!tsi-en-er-&rr-~l'!:e•-ra-e~l!t-&r~-i-n-~ite-m>~.i:-ee-e£ 
eppe>E'~~ni-~y-~E"-&-lte&E'i-~~-&l'l<ii 

t-er h-eens-en~-~-~ite-en~l!'}"-er-&-cle-r&ttr~-e:t'cl-eE"-&ner-~~n~ 
~E'~l'!:e-:eer.i:er-l!te~l'!:~-i-n-~l'!:e-m>~.i:-ee-er-eppeP~ttni-~y-~F-a 
M&Fi-~ 

f3+ h~~he-d:~z-e-e.i:en-er-~ite-P:eel!tl:di-1'!<;'-0rr.i:-eeF;-~l'!:e-l'!:eaFi-1'!<;'-l!tl'!:ar~ 
ee-eener1:1:e~-i-n-~l'!:e-~zl:-ew'i-1'!<;'-111&nrte~ 

f&t s~~:men~-aner-ev-:!:denee-er-~Pte--p&F~y-wi-~l'!:-~l'!:e-btt:t'cl-en-e£ 
ee111i-~-~rwal!'Cl-wi-~l'!:-ev:!:denee-i-n-l!tttppe>F~-er-l'!:i-1!t-pr-e~l!tef!i 
ite~.i:e~ 

fbt s~&~:men~-&ner-ev-:!:denee-er-cte~ne>i-1'!<;'-P&F~Y-i-n-l!tttp~F~-e£ 
l'!:i-1!1'-&z~ri -~l!ttti-e~ 

t-er Rebtt~~&z-e~:!:denee,~i-r-&n~ 

tdt SttFl!'ebtt~~az-ev:!:denee;-i-r-&n:r--

f+T H:ieeep~-~F ~eed-e&ttl!te-efteltn;-ev-:!:denee-el'!:&rr-m>~-ee-~&~n-en 
&ny-i-l!l'l!ttte-ne~-F&i-l!ted-i-n-~l'!:e-m>~i-ee-&ner-~l'!:e-answe~ 

ts+ hrr-~~i-:meey-l!tl'!:arr-ee-~&~n-tt~n-ea~a-eF-&rri-FIR&~.i:en-er-~ll.-e 
wi-~:rtel!tl!t-rr-e111-wl'!:el!l-Feeei-~~--'Pae-erri-eeF-p:ee1!ti.ai-~-a~-~ll.-e 
he&Fi-1'!<;'-l!tl'!:azz-&dl!li-n~F-e&~l'!:l!t-er-&rri-FIR&e.i:en&-~-wi-~rteel!tel!t~ 

t6t ~ae-~zl:-ew'i-1'!<;'-pe-Fl!ten&-ea&zr-a~~ae-F~h~-~~~.i:en; 
e>f&l!ti-ne;-eF-er-ese-e:iea111i-ne-&ey-wi-~rteS'ftt 

~l'!:e-PFel!ti.ai-1'!<;'-&rri-eeFt 

wae:ee-~he-l'!:e&Fi-l'!<;'-i-l!t-eena1:1:e~-ae~:ee-~l'!:e-rttr~ 
eellll!li-e-e-.i:en;-&ey-l!leeel:'-er:..~ae-eellll!ll:l!l'l!ti-e~ 

Whel!'e-~l'!:e-eellll!li-&&.i:en-eF-~l'!:e-BepaF~:men~-i-e--ne~ 
:eepl!'el!teft~-by-eetttftl!ter;-&-peFl!teft-cie&~ft&~-by-~l'!:e 
eellll!li-l!l'e.i:en-eF-~ae-9i-Fee~Ft 

hny-p&F~y-~-~fte-eetft~&~-e&l!te-e:e'-etttel'!:-p&F~yLs 
ee>ttftl!teh 

frr ~fte-Pte&Fkl'!<;'-lft&y-be-eet~kftttea-Wk~l'!:-Feee&l!tel!t-&&-cie~FIRi-ftri-by 
~l'!:e-PFel!tl:di-~-&rri-ee~ 
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pres-eft~a~.i::eft-al'ld-eaarr-e:ieerttde-er-r~m~~-ettmttra~~ 
~~}~.i::etter-er-}lftl!t~r}ar-ma~r~ 

f9t ~h-e-Pree]:.d,}~-Gffl,eer-eaarrr-wher>e-appr<>pr}a-ee-aftd 
prae~i-eabrer-reee}'f'e-arr-phyei-ear-al'!d-cleett111el'rl!-ar-y-ev:i:de:rtee 
p~n~-by-par~i-ee-al'ld-w}~ftees-eer--El~a}b}~-eaarr-l!>e 
mar~r-aftd-'eh-e-mark}~e-eftarr-:i:deft~}fy-~l'te-peree?t-eff-er}~ 
~1'e-e~a}b}~er--'l.'1'e-e~}b~e-eaarr-be-pr>es-e~-by-~1'e 
Bepar~111eft~-&&-par~-ef-~he-reee~-ef-~he-~reeeed}~r--eepi-es 
ef-arr-dee""7!1eft~e-ef£-e?"ed-~n-ev:i:de:itee-eharr-be-p~i:cl:ed-~-a:H: 
e~l'ter-par~i-ee,-}f-~~-pr>ev.i::ettery-ettppr~ 

fr&t h-v-erba~}m-erar,-wr}~a,-er-meeaaai-ear-~rd-eaarr-be-m&de 
ef-arr-me~.i::efter-ev.i::dea~}ary-eb:j-ee~:i=efter-l!'l:tr~~er-aftd 
-ee~}meft~ 

frrt ~P"'ft-~~-ef-~he-Pre&}d}~-Gff~r-er-ttpen-a-par~yLe-ewft 
me~i-ea,-a-pany-may-B'ttblft}.~-a-J;l're-l'tear~~-bri-efr-er-a-pee-e
hear~~-bri-efr-er-be~a'"'.} 

f'PM!-Reeerd 

~+&-r3:-r~r--'l'he-Pr>ee}d}~-eff~r-eaarr-eer~}fy-ettea-par~-ef-~1'e 
~rd-&&-def~fted-by-GR&-3:-&~r+r&frr-&&-may-be-~eeary-fer-revi-ew 
ef-f~ftar-erdere-al'ld-prepes-ed~f}ftar-erderer--'l'l'te-eelftl!t~e.i::ea-e~ 
S}r>ee~r-may-re¥kew-~ape-reee~}~e-ef-J;l'reeeed}~e-~ft-ri-ett-ef-a 
pr>epa?"ed-~rafteer~~.-'t 

rEl'V'Mien~}ary-Rttres 

~+&-r3:-rts 

f:rt rft-app3:-y}~-'ehe-e~al'ldard-er-adm}ee}b~r~y-ef-evi:deftee-s-e~ 
rena-}ft-GR&-r&~r+&&r-~l'te-Pree}d}~-Gffi-eer-may-reftts-e-~ 
adm}~-fte.areay-evi-de:itee-}aadm~}bre-}n-~he-eettr~e-er-~a~s 
e~~-w1'ere-1'e-}e-ea~}ef,i,ed-~aa~-~1'e-deeraraft~-~e-r>ea!!te'ftabl:y 
ava}rabre-~--eee~~ry-aftd-~h-e-deeraran~Le-r>epe~-e~a'!!-eme~ 
~e-e~ft~f.i::e&ft~r-btt~-wettrd-~~-eelftl!teftry-be-rettftd-rer}abre 
beeai:tee-er-~~e-raek-er-eerrebera~.i::en-~n-~fte.-reeerd-er-}~s 
raek-er-erar}~y-al'ld-eemJ;l're-eeftee~ 

f:at hrr-eff-e?"ed-evide:iteer-~~-ebjee~-~,-w}rr-be-reee}~-by 
~l'te-Pree}d}~-eff~r-ettb:j-ee~-'ee-a~-pewer-'ee-e:ieerttde-e~ 
r~m}~-ettmttra~}ve,-r>e~}~.l:etter-~rrerevaft~,-er-~l!'lllt&-eerk~ 
lit~~ 

f9t Elvi-de:itee-ebj-ee~-~"'lltay-be-reee}'f'ed-ey-~fte.-Pne~}~ 
eff~r-w}~a-rttr}~e-en-}~e-adm~ee}b}r}~-er-e:ieerttei-en-~-be 
made-a~-~1'e-'e~111e-a-r~nar-erder-~-~etted'"'.} 
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Alternative Procedure for Entry of a Final Order in Contested 
Cases Resulting from Appeal of Civil Penalty Assessments 

340-11-132 

In accordance with the procedures and limitations which follow. 
the Commission's designated Hearing Officer is authorized to enter 
a final order in contested cases resulting from appeal of civil 
penalty assessments: 

(1) Hearing Officer's Final Order: In a contested case if a 
majority of the members of the Commission have not heard the 
case or considered the record, the Hearing Officer shall 
prepare a written Hearing Officer's Final Order including 
findings of fact and conclusions of law. The original of the 
Hearing Officer's Final Order shall be filed with the 
Commission and copies shall be served upon the parties in 
accordance with rule 340-11-097 (regarding service of written 
notice). 

(2) Commencement of Appeal to the Commission: 

(a) The Hearing Officer's Final Order shall be the final 
order of the Commission unless within 30 days from the 
date of mailing, or if not mailed then from the date of 
personal service, any of the parties or a member of the 
Commission files with the Commission and serves upon 
each party a Notice of Appeal. A proof of service 
thereof shall also be filed, but failure to file a proof 
of service shall not be a ground for dismissal of the 
Notice of Appeal. 

(b) The timely filing and service of a Notice of Appeal is a 
jurisdictional requirement for the commencement of an 
appeal to the Commission and cannot be waived; a Notice 
of Appeal which is filed or served date shall not be 
considered and shall not affect the validity of the 
Hearing Officer's Final Order which shall remain in full 
force and effect. 

(c) The timely filing and service of a sufficient Notice of 
Appeal to the Commission shall automatically stay the 
effect of the Hearing Officer's Final Order. 

(3) Contents of Notice of Appeal. A Notice of Appeal shall be in 
writing and need only state the party's or a Commissioner's 
intent that the Commission review the Hearing Officer's Final 
Order. 
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(4) Procedures on Appeal: 

(a) Appellant's Exceptions and Brief -- Within 30 days from 
the date of service or filing of his Notice of Appeal, 
whichever is later, the Appellant shall file with the 
Commission and serve upon each other party written 
exceptions, brief and proof of service. Such exceptions 
shall specify those findings and conclusions objected to 
and reasoning, and shall include proposed alternative 
findings of fact, conclusions of law, and order with 
specific references to those portions to the record upon 
which the party relies. Matters not raised before the 
Hearing Officer shall not be considered except when· 
necessary to prevent manifest injustice. In any case 
where opposing parties timely serve and file Notices of 
Appeal, the first to file shall be considered to be the 
appellant and the opposing party the cross appellant. 

(b) Appellee's Brief -- Each party so served with 
exceptions and brief shall then have 30 days from the 
date of service or filing, whichever is later, in which 
to file with the Commission and serve upon each other 
party an answering brief and proof of service. 

(c) Reply Brief -- Except as provided in subsection (d) of 
this section, each party served with an answering brief 
shall have 20 days from the date of service or filing, 
whichever is later, in which to file with the Commission 
and serve upon each other party a reply brief and proof 
of service. 

(d) cross Appeals -- Should any party entitled to file an 
answering brief so elect, he may. also cross appeal to 
the Commission the Hearing Officer's Final Order by 
filing with the Commission and serving upon each other 
party in addition to an answering brief a Notice of 
cross Appeal, exceptions (described in subsection (a) 
of this section), a brief on cross appeal and proof of 
service, all within the same time allowed for an 
answering brief. The appellant-cross appellee shall then 
have 30 days in which to serve and file his reply brief, 
cross answering brief and proof of service. There 
shall be no cross reply brief without leave of the 
Chairman or the Hearing Officer. 

(e) Briefing on Commission Invoked Review -- Where one or 
more members of the Commission commence an appeal to the 
commission pursuant to subsection (2) (a) of this rule, 
and where no party to the case has timely served and 
filed a Notice of Appeal, the Chairman shall promptly 
notify the parties of the issue that the Commission 
desires the parties to brief and the schedule for filing 
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and serving briefs. The parties shall limit th~ir 
briefs to those issues. Where one or more members of 
the Commission have commenced an appeal to the 
Commission and a party has also timely commenced such a 
proceeding, briefing shall follow the schedule set forth 
in subsections (a), (b), (c), (d), and (f) of this 
section. 

(f) Extensions -- The Chairman or a Hearing Officer, upon 
request, may extend any of the time limits contained in 
this section. Each extension shall be made in writing 
and be served upon each party. Any request for an 
extension may be granted or denied in whole or in part. 

'(g) Failure to Prosecute -- The Commission may dismiss any 
appeal or cross appeal if the appellant or cross 
appellant fails to timely file and serve any exceptions 
or brief required by these rules. 

(h) oral Argument -- Following the expiration of the time 
allowed the parties to present exceptions and briefs, 
the Chairman may at his discretion schedule the appeal 
for oral argument before the Commission. 

(i) Scope of Review -- In an appeal to the Commission of a 
Hearing Officer's Final Order, the Commission may, 
substitute its judgment for that of the Hearing Officer 
in making any particular finding of fact, conclusion of 
law, or order. As to any finding of fact made by the 
Hearing Officer the Commission may make an identical 
finding without any further consideration of the 
record. 

(j) Additional Evidence -- In an appeal to the Commission of 
a Hearing Officer's Final Order the commission may take 
additional evidence. Requests to present additional 
evidence shall be submitted by motion and shall be 
supported by a statement specifying the reason for the 
failure to present it at the hearing before the· Hearing 
Officer. If the Commission grants the motion, or so 
decides of its own motion, it may hear the additional 
evidence itself or remand to a Hearing Officer upon such 
conditions as it deems just • 

..LJil. In exercizing the authority to enter a final order pursuant 
to this rule. the Hearing Officer: 

..(.!!l Shall give deference to the Director's determination of 
penalty amount where facts regarding the violation are 
not in dispute and no new information has been revealed 
in the contested case hearing regarding mitigating and 
aggravating circumstances. 
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lJ;U Mav mitigate a penalty based upon new information in the 
record regarding mitigating and aggravating 
circumstances. but shall not mitigate the penalty below 
the minimum established in the schedule of Civil 
Penalties contained in Commission rules. 

1£1 May elect to prepare proposed findings of fact and a 
proposed order and refer the matter to the Commission 
for entry of a final order pursuant to the general 
procedure for contested cases prescribed under OAR 340-
11-098. 

f P1'es:i:d~-e~~i:eerLs-Prepesed-e:l'der-.l:n-Hear.l:l'l<j-Berere--eae 
Bepar9ert~ 

fl:t =n-a-wees'eed-eas-e-aerere-~ae-Bepart-men~;-~ae-B.l:ree~r-sh&hl: 
eiee:e-e.l:se-~rs-&l'ld-h&'O"e-dtt~.i:-es-.l:n-e'l'e:t')"-respee~-:i:den~l:eaz--ee 
~heee-eP~lte-e&l'ftlft.i:<!tsl:en-.l:n-~'eed-eases-~rere-~he 
~-.i:99!-e-. 

fer ~.l:~hs~al'ld.l:l'l<J-see~l:en-fzr-eP~h.i:<!t-~~,~ae-eel'ftlft.l:ss.l:en-?1tay7 
as~-any-n~s'eed-ease-s¥er-wh.i:eh-.l:~-has-~.l:na% 
~.l:n~r~.l:'l'e-~ttr.l:!!!ell:e~i-en;-~n-me~i-en-eP-.l:~s-eha.l:rittan-er-a 
ma~.l:~y-ep-.l:~s-members;-~-~-~!te-eentm:.l:ssi-en-any 
eewees'eed-eas-e-aerere-~ae-Bepart-men~-a~-any-~.l:me-dttr.l:l'l<J-~he 
preeeed.l:~-.l:n-a-maniter-ns~n~-w.l:~h-eR~-ehap~r-z&s;-1 

fl:t P.l:n&%-e:l'ders-.l:n-een~'eed-ease9-eha%%-~-.l:n-wr.l:~.l:l'l<J-e~ 
e~~-.l:n-~lte-reeerd;-al'ld-may-ae-~mpan.i:ed-by-an-ep.l:ni-en~ 

fer P.l:na%-erders-eha%%-.l:ne%ttde-~lte-~%1'ew.l:l'l<J~ 

f&t , Rttz.l:~s-en-adm.l:ss.l:l!t.l: %.l:~y-eP-ePnl!'ed-ev:i:deftee-.l:~ -neoe 
azready-.l:n-~lte-reeerd-t 

fl&T P.l:l'ld.l:~s-e~-~ae~;-.l:ne%ttd.l:~-~hese-ma~~rs-wh.i:eh-are 
~reed-as-Pae~;-a-ne.l:se-e~a~men~-e~-~:Ae-ttl'lde-r%y.l:ft<J 
P&e~s-ettpper~.l:~-~he--~.l:l'ld~s-as-~-eaeh-~s'eed-.l:sstte 
e~-P&e~-al'ld-eaeh-tt%~.l:ma~-~ae~;-~.l:l!'ed-~-ettpper~-~he 
~11111!.i:<!te.i:enLe-er-~he--Bepar~n~'-9-erde?1' 

~ ~!'leztte.i:ene-e~-%a'W1' 
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f1!tt ~~-0e!Mi't~eei-enLe-er-~fte-9ep&r~men~Le-@~PT 

f:7t ~~-Sep&r~men~-eft&rr-s-el!"'o"e-&-ee>py-e~-~~-~~ner-el!der-ttpeH 
e....e?Y-per~y-er;-~~-&p~ri-eabre;-h~e-&~'eerney-e~-reeel!'dr! 

Power of the Director 

340-11-136 

(1) Except as provided by rule 340-12-075 1 the Director, on 
behalf of the Commission, may execute any written order which 
has been consented to in writing by the parties adversely 
affected thereby. 

(2) The Director, on behalf of the Commission, may prepare and 
execute written orders implementing any action taken by the 
Commission on any matter. 

(3) The Director, on behalf of the Commission, may prepare and 
execute orders upon default where: 

(a) The adversely affected parties have been properly 
notified of the time and manner in which to request a 
hearing and have failed to file a proper, timely request 
for a hearing; or 

(b) Having requested a hearing, the adversely affected party 
has failed to appear at the hearing or at any duly 
scheduled prehearing conference. 

(4) Default orders based upon failure to appear shall issue only 
upon the making of a prima facie case on the record. 

Miscellaneous Provisions 

SA:R-eftep~r-3+&;-rttree-3+0-rl:-&r&-~-3+0-rl:-r+&;-ee-&me~-enel 
l!tdep~-"'3'ttne-c~;-r~r&;-eherr-~alte-e~~~-ttpen-p?&mp~-~~r~~-w~~h 
~~-See?e~&?Y-e~-&~a~~--'P~y-eharr~¥ern-&rr-~ttr~~~ 
&dm~n~~r~~-preeeed-~n;oe-~~n-pel:'td~n;o-be~?e-~~-eemm~ee~en-er 
Sep&r~men~-e:ieeep~-~-~he-e~en~-~h&~;-~n-~~-ep~ni-en-e~-~he 
P?ee:i:d~~-e~~i-eer;-~~~r-appri-ea~i-en-~n-a-per~i-ettr&r-ae~i-en-wettl:-d 
ne~-be-~ee~bre-er-wett~-werk-en-~n~tte~i-ee;-~n-whi-eh-e¥en~;-~he 
~reeecla?e-~n-~r'lfter-l!'ttree~e~ne~-by-~~-Pre9:i:d~ney-e~~i-eer 
eherr-eppryr! 

Procedures for Conduct of Contested Case on Order of 
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Environmental Quality Commission Selecting a Land Fill Disposal 
Site Under Authority of 1985 Oregon Laws, Chapter 679. 

340-11-141 Rules/Applicability. 

(a) The Environmental Quality Commission hereby adopts the 
Attorney General's Model Rules numbered OAR 137-03-001 
through 137-03-093 and OAR 137-04-010 (Model Rules) for 
application to any contested case conducted by or for the 
Commission on its order selecting a landfill disposal site 
pursuant to 1985 Oregon Laws, chapter 679. 

(b) The Model Rules shall only apply to the contested case (or 
cases) described in subsection 340-11-14l(a). The 
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all 
other cases. These rules shall become effective upon filing 
of the adopted rule with the Secretary of State. 

Procedures for Conduct of Contested case on Denial Pllrsuant to OAR 
340-48-035 of 401 Certification of the Proposed Salt caves 
Hydroelectric Project. 

340-11-142 Rules/Applicability. 

(1) The Environmental Quality Commission hereby adopts the 
Attorney General's Model Rules numbered OAR 137-03-001 
through 137-03-093 and OAR 137-04-010 (Model Rules) for 
application to any contested case conducted by or for the .. 
Commission on denial pursuant to OAR 340-48-035 of 401 
certification of the proposed Salt Caves Hydroelectric 
Project. 

(2) The Model Rules shall only apply to the contested case (or 
cases) described in subsection 340-11-142(1). The 
Commission's rules for conduct of contested cases, OAR 340-
11-097 through 340-11-140, shall continue to apply in all 
other cases. These rules shall become effective upon filing 
of the adopted rule with the Secretary of State. 
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DISCUSSION ISSUES 

Adoption of Proposed Amendments 
to 

Rules of Practice and Procedure 
OAR Chapter 340, Division 11 

Agenda Item ];> 

The only public testimony offered in the rulemaking proceeding 
supported the adoption of the proposed rules. 

Arnold Silver, Assistant Attorney General, raised several 
"technicality" issues regarding wording. These are discussed in 
the staff report. The most significant is the choice of wording 
for the rule codifying the Commission policy direction to the 
Hearing Officer. 

The question is -- should the department make a specific 
recommendation on this matter? The current draft of the staff 
report presents two options to the Commission -- without 
recommendation. 

Issue not raised in Hearing 

We expected Environmental groups to renew their longstanding 
request that the rules be amended to grant them the right to 
request a contested case hearing. They did not -- (a suprise). 
Commissioner Hutchison also seemed interested in this matter when 
the hearing was authorized. 

The question is 
of this issue. 

should the staff report contain any discussion 
It currently does not. 



Proposed Amended EQC Procedure Rules 

Definitions 

340-11-005 The words and phrases used in this Division 
have the same meanins siven them in ORS 183.310. 
Additional terms are defined as follows unless context 
requires otherwise: EUntess-otne~wtse-~eqlii-~ed-by-eonte~t; 
as-~sed-tn-thts-~tvtston~J 

(1) 11Adoption 11 means the carrying of a motion by the 
Commission with regard to the subject matter or issues 
of an intended agency action. 

(2) "Agency Notice" means publication in OAR and mailing 
to those on the list as required by ORS 183.335(6). 

(3) 11 Commissionu means the Environmental Quality 
Commission. 

(4) 11 Department 11 means the Department of Environmental 
Quality. 

(5) 11 Director11 means the Director of the Department or 
Eany-of-ntsJ the Director's authorized delegates. 

(6) 11 Fiting11 means receipt in the office of the Director. 
Such filing is adequate where filing is required of 
any document with regard to any matter before the 
Commission, Department or Director, except a claim of 
personal liability. 

EE-1~ t.1.&-f.eens-e11 -h-as-th-e-s-arne-meani-ng ·as-gi-ven-i-n ·0R-S 
l8JdlG, 

E-8~ u.e~de~u.-nas--th-e-same-meani-ng-as-gi-ven-i-n-aR-S-1-83:31-G: 

E-9~ u.pal"'tyu.·nas--th-e-same-rneani-ng-as-gi-ven·i-n-aR-S-1-83:31-8 
and-tnet~des-th-e-~epal"'tment-i-n-att-eontested-ease 
nea~i-ngs-before-th-e-eommi-ss-ton-o~-~epa~tment-o~-any-of 
thei-~-prestdi-ng-offi-eers-: 

E-1-G~ u.pe!"'s-on 11 -h-as- -?he-same-meani-ng-as-gi-ven -i-n-GR-S 
l8J:JlGd 

ill "Model Rules" or "Uniform Rules" means the Attorney 
General's Uniform and Model Rules of Procedure. OAR 
137-01-005 through 137-04-010 as amended and in effect 
on April 29, 1988. 

EE-1-1->JID 11 Presiding Off icer11 or 11 Hearing Officer" means 
the Commission, its Chairman, the Director, or any 
individual designated by the Commission or the 

Attorney General 1 s Model Rules as Amended 
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Director to preside in any contested case, public, or 
other hearing. Any employee of the Department who 
actually presided in any such hearing is presumptively 
designated by the Commission or Director, such 
presumptive designation to be overcome only by a 
written statement to the contrary bearing the 
signature of the Commission Chairman or the Director. 

Ef't2}- -11R-ute•1. -h-as-th-e -same-meani-ng-as-gi-ven-i-n -GR-S 
~83,HG,J 

Public Informational Hearings 

340-11-007 

(1) Whenever there is required or permitted a hearing 
which is neither a contested case hearing nor a rule 
making hearing as defined in ORS Chapter 183, the 
Presiding Officer shall follow any applicable 
procedural law, including case law and rules, and take 
appropriate procedural steps to accomplish the purpose 
of the hearing. Interested persons may, on their own 
motion or that of the Presiding Officer, submit 
written briefs or oral argument to assist the 
Presiding Officer in Eh-i-s1 resolution of the 
procedural matters set forth herein. 

(2) Prior to the submission of testimony by members of the 
general public, the Presiding Officer shall present 
and offer for the record a summary of the questions 
the resolution of which, in the Director•s preliminary 
opinion, will determine the matter at issue. EKe1 
The Presidins Officer shall also present so many of 
the facts relevant to the resolution of these 
questions as Elle-th-en-possesses) are available and 
which can practicably be presented in that forum. 

(3) Following the public information hearing, or within a 
reasonable time after receipt of the report of the 
Presiding Officer, the Director or Commission shall 
take action upon the matter. Prior to or at the time 
of such action, the Commission or Director shall 
address separately each substantial distinct issue 
raised in the hearings record. This shall be in 
writing if taken by the Director or shall be noted in 
the minutes if taken by the Commission in a public 
forum. 

Attorney General 1 s Model Rules as Amended Notes 
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RULEMAICING 

Notice of Rulemaking 

340-11-010 

(1) Notice of intention to adopt, amend, or repeal any 
rule(s) shall be in compliance with applicable state 
and federal laws and rules, including ORS Chapter 183 
and sections C2> and (3) of this rule. 

C2> In addition to the news media on the list established 
pursuant to ORS 183.335(6), a copy of the notice shall 
be furnished to such news media as the Director may 
deem appropriate. 

(3) In addition to meeting the requirements of ORS 
183.335(1), the notice shalt contain the following: 

(a) Where practicable and appropriate, a copy of the 
rule proposed to be adopted; 

(b) Where the proposed rule is not set forth verbatim 
in the notice, a statement of the time, place, 
and manner in which a copy of the proposed rule 
may be obtained and a description of the subject 
and issues involved in sufficient detail to in
form a person that his interest may be affected; 

Cc) Whether the Presiding Officer will be a hearing 
officer or a member of the Commission; 

(d) The manner in which persons not planning to 
attend the hearing may offer for the record 
written testimony on the proposed rule. 

Rulemaking Process 

340-11-024 

The rulemaking process shall be governed by the Attorney 
General's Model Rules. OAR 137-01-005 through 137-01~060. 
As used in those rules. the terms •asency•. 11governing 
body•. and 11decision maker" generally should be interpreted 
to mean 11Commission11 • The term •agency" may also be 
interpreted to be the 11Department11 where context requires. 

Attorney Generat•s Model Rules as Amended 

Permanent Rulemaking -- Definitions 

137-01-005 

The words and phrases used in 137-01-005 to 137-03-092 have 
the same meaning given them in ORS 183.310. 

(ORS 183.310) 
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Rule Amendment Form 

137-01-010 

ill When amendment of an existins rule is proposed by the 
asencv. the affected portion of the rule shall be set 
forth in full with matter proposed to be deleted 
enclosed in brackets and proposed additions shown by 
underlining or bold face. 

~ The agency may use other forms. such as marsinal 
notes, as a supplement or substitute for the forms 
described in section <1> of this rule. 

Limitation of Economic Effect on Small Businesses 

137-01-017 

(1) Based upon its economic effect analysis or upon 
comments made in response to its rulemaking notice, 
the agency shall, before adoption of a rule, determine 
whether the economic effect upon small business is 
significantly adverse; and 

(2) If the agency determines there is a significant 
adverse effect, it shall, as provided in ORS 183.540, 
limit the rule•s economic impact on small business to 
the extent consistent with the public health and 
safety purposes of the rule. 

(ORS 183.540) 
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EGonduct-of-Ru~emaklng-Hearlng 

34G-H-G25 

f~) Fhe-heartng-shatt-be-eondueted-before-the-eommtsston; 
wtth-the-Ghatrman-as-?restdtng-Gffteer;-or-before-any 
member-of-the-Gommtsston-or-other-?restdtng-Gffteer: 

f2) At-the-eommeneement-of-the-heartng;-any-person-wtshtng 
to-be-heard-shatt-advtse-the-Prestdtng-Gffteer-of-hts 
name-and-address-and-afftttatton-on-a-provtded-form 
for-ttsttng-wttnesses;-and-sueh-other-tnformatton-as 
the-?res}dtng-Gffteer-may-deem-approprtate:
Addtttonat-persons-may-be-heard-at-the-dtseretton-of 
the-?restdtng-Gffteer:] 

Ef3) At-the-opentng-of-the-heartng-the-?restdtng-Gffteer 
shatt-state;-or-have-stated;-the-purpose-of-the 
heartng~ 

f4) fhe-Prestdtng-Gffteer-shatt-thereupon-desertbe-the 
manner-tn-whteh-persons-may-present-thetr-vtews-at-the 
heartng~ 

f~) fhe-?restdtng-Gffteer-shatt-order-the-presentattons-tn 
sueh-manner-as-he-deems-approprtate-to-the-purpose-of 
the-heartng: 

f6) Fhe-Prestdtng-Gffteer-and-any-member-of-the-Gommtsston 
shatr-have-the-rtght-to-questton-or-e~amtne-any 
wttness-ma~tng-a-statement-at-the-heartng:--Fhe 
Prestdtns-Gffteer-may;-at-hts-dtseretton;-permtt-other 
persons-to-e~amtne-wttnesses~ 

f~) Fhere-shatt-be-no-rebuttar-or-addtttonar-statements 
gtven-by-any-wttness-e~eept-as-requested-by-the 

?restdtng-Gffteer:--Kowever;-when-sueh-addtttona~ 
statement-ts-gtven;-the-?restdtng-Gffteer-may-artow-an 
equat-opportuntty-for-repty-by-those-whose-statements 
were-rebutted:] 

Et8) Fhe-heartng-may-be-eonttnued-wtth-reeesses-as 
determtned-by-the-Prestdtng-Gffteer-unttr-att-ttsted 
wttnesses-present-and-wtshtng-to-ma~e-a-statement-have 
had-an-opportuntty-to-do-so:] 

Attorney General's Model Rules as Amended 

Conduct of Hearing 

137-01-030 

(1) The hearing to consider a rule shall be conducted by 
and shall be under the control of the presiding 
officer. The presiding officer may be the chief 
administrative officer of the agency, a member of its 
governing body, or any other person designated by the 
agency. 

(2) If the presiding officer or any decision maker has a 
potential conflict of interest as defined in ORS 
244.020(4), that officer shall comply with the 
requirements of ORS chapter 244 (e.g., ORS 244.120 and 
244.130). 

(3) At the commencement of the hearing, any person wishing 
to be heard shall provide name, address, and 
affiliation to the presiding officer. Additional 
persons may be heard at the discretion of the 
presiding officer. The presiding officer Emay-provtde 
an-approprtate-form-for-ttsttng-wttnesses-whteh-shattJ 
require that the witness complete a form to indicate 
the name of the witness, whether the witness favors or 
opposes the proposed action, and such other 
information as the presiding officer may deem 
appropriate. 

(4) At the commencement of the hearing, t_he presiding 
officer may summarize the content of the notice 
provided pursuant to ORS 183.335, unless requested by 
a person present to read the notice in full. 

(5) Subject to the discretion of the presiding officer, 
the order of presentation shall be: 

(a) EStatementJ Statements of proponents; 

(b) EStatementJ Statements of opponents; and 

(c) Statements of Eany] other Ewttness] witnesses 
present and wishing to be heard. 

(6) The presiding officer or any member of the agency may 
question any witness making a statement at the 
hearing. The presiding officer may permit other 
persons to question witnesses. 

Attachment E Page EMS 
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Ef9} fhe-Prestdtng-effteer-shatt;-where-praetteabte-and 
approprtate;-reeetve-att-physteat-and-doeumentary 
e~htbtts-presented-by-wttnesses:--~ntess-otherwtse 
requtred-by-taw-or-rute;-the-exhtbtts-shatt-be 
preserved-by-the-~epartment-for-a-pertod-of-one-year; 
or;-at-the-dtseretton-of-the-eommtsston-or-Prestdtng 
effteer;-returned-to-tne-persons-wno-submttted-them~ 

frG} fhe-Prestdtng-effteer-may;-at-any-ttme-durtng-the 
heartng;-tmpose-reasonabte-ttme-ttmtts-for-oral 
presentatton-and-may-exetude-or-ttmtt-eumutattve; 
repettttous;-or-tmmatertat-matter:--Persons-wtth-a 
eoneern-dtsttnet-from-those-of-ettt~ens-tn-generat; 
and-those-spea~tng-for-groups;-assoetattons;-or 
governmentat-enttttes-may-be-aeeorded-preferenttal 
ttme-ttmttattons-as-may-be-extended-atso-to-any 
wttness-who;-tn-the-}udgment-of-the-Prestdtng-effteer; 
has-sueh-experttse;-expertenee;-or-other-retattonshtp 
to-the-sub}eet-matter-of-the-heartng-as-to-render-hts 
testtmony-of-speetat-tnterest-to-the-ageney:J 

Efrr>--A-verbattm-orat;-wrttten;-or-meehanteat-reeord-shatl 
be-made-of-att-the-heartng-proeeedtngs;-or;-tn-the 
atternattve;-a-reeord-tn-the-form-of-mtnutes:
Questton-and-answer-pertods-or-other-tnformattttes 
before-or-after-the-heartng-may-be-e~etuded-from-the 
reeord:--fhe-reeord-shat~-be-preserved-for-three 
years;-untess-otherwtse-requtred-by-taw-or-rute:1 

EPrestdtng-0ffteerLs-Report 

34G-H-G30 

tr} Where-the-heartng-has-been-eondueted-before-other-than 
the-furt-eommtsston;-the-Prestdtng-effteer;-wtthtn-a 
reasonabte-ttme-after-the-heartng;-shart-provtde-the 
eommtsston-wtth-a-wrttten-summary-of-statements-gtven 
and-exhtbtts-reeetved;-and-a-report-of-hts 
observattons-of-physteat-expertments;-demonstrattons; 
or-exhtbtts:--Fhe-Prestdtng-Gffteer-may-atso-make 
reeommendattons-to-the-Gommtsston-based-upon-the 
evtdenee-presented;-but-the-eommtsston-ts-not-bound·-by 
sueh-reeommendattons~ 

f~} At-any-ttme-subsequent-to-the-heartng;-the-Gommtsston 
may-revtew-the-enttre-reeord-of-the-heartng-and-make-a 
deetston-based-upon-the-reeord:--Fhereafter;-the 
Prestdtng-effteer-shatt-be-retteved-of-hts-duty-to 
provtde-a-report-thereon:J 

Attorney General 1 s Model Rules as Amended 

(7) There shall be no rebuttal or additional (statements] 
statement given by any witness unless requested or 
permitted by the presiding officer. The presiding 
officer may allow an opportunity for reply. 

(8) The hearing may be continued with recesses as 
determined by the presiding officer until all listed 
witnesses have had an opportunity to testify. 

(9) The presiding officer shall, when practicable, receive 
EattJ physical and documentary evidence presented by 
witnesses. Each exhibit shall be marked and shall 
identify the witness offering the exhibit. Any 
written exhibits shall be preserved by the agency 
pursuant to any applicable retention schedule for 
public records under ORS 192.001 et seq. 

(10) The presiding officer may set reasonable time limits 
for oral presentation and may exclude or limit 
cumulative, repetitious, or immaterial matter. 

(11) The presiding officer may provide for a verbatim oral, 
written, or mechanical record of all the proceedings 
or, in the alternative, may provide for a record in 
the form of minutes. 

(ORS 183.341) 

Presiding Officer's Report 

137-01-040 

Upon request by the agency, the presiding officer shall, 
within a reasonable time after the hearing, provide the 
agency with a written summary of statements given and 
exhibits received and a report of the officer 1 s 
observations of physical experiments, demonstrations, or 
exhibits. The presiding officer may make recommendations, 
but such recommendations are not binding upon the agency. 

(ORS 183.341) 
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EAetion-of-the-Eommission 

34G-H-G3~ --

~o~~owtng-the-ru~ema~tng-heartng-by-the-eommtsston;-or 

after-~eeetpt-of-the-report-of-the-Prestdtng-Gfftee~;-the 
eommtsston-may-adopt;-amend;-o~-repea~-ru~es-wtthtn-the 

seope-of-the-nottee-of-tntended-aetton•l 

Attorney General's Model Rules as Amended 

Action of Agency 

137-01-050 

At the conclusion of the hearing, or after receipt of the 
presiding officer 1 s requested report and recommendation, if 
any, the agency may adopt, amend, or repeal rules covered 
by the notice of intended action. The agency shall fully 
consider all written and oral submissions. 

(ORS 183.335) 

Notice of Agency Action; Certification to Secretary of 
State 

137-01-060 

(1) The agency shall file in the office of the Secretary 
of State a certified copy of each rule adopted, 
including rules that amend or repeal any rule. 

(2) The rule shall be effective upon filing with the 
Secretary of State unless a different effective date 
is required by statute or a later effective date is 
specified in the rule. 

(ORS 183-355) 
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Petition to Promulgate, Amend, or Repeal Rule: Contents of 
Petition, Filing of Petition 

340-11-046 

The filing of petitions for rulemaking and action thereon 
by the Co11111ission shall be in accordance with the Attorney 
General's Uniform Rule of procedure set forth in OAR 137-
01-070~ As used in that rule, the term .. agency11 generally 
refers to the Connission but nay refer to the Department if 
context requires. 

E34G-H-G47 

f~} Any-Per8on-may-pet+t+on-tne-eommt88ton-reque3ttng-the 
adoptton-fprom~tgatton>;-amendment;-or-repeat-of-a 
rute:--rne-pet+tton-3hatt-be-+n-wr+ttng;-8tgned-by-or 
on-behatf-of-the-pet+ttoner;-and-shatt-eonta+n-e 
detatted-statement-of: 

fa} rne-rute-pet+t+oner-requests-tne-eomm+sston-to 
promutgate;-amend;-or-repeat:--Where-amendment-of 
tne-e~tsttng-rute-+s-sought;-the-rute-snatt-be 
set-forth-tn-the-pet+t+on-+n-futt-wtth-matter 
proposed-to-be-deteted-therefrom-enetosed-tn 
brae~ets-and-proposed-addtttons-tnereto-shown-by 
underttntng-or-botd-faee; 

fb} ~tttmate-faets-tn-sufftetent-deta+t-to-show-tne 
reason8-for-adoptton;-amendment;-or-repeat-of-the 
rute; 

fe} Att-propo8tt+ons-of-taw-to-be-asserted-by 
pettttoner; 

fd} Sufftetent-faets-to-show-now-pettttoner-wttt-be 
affeeted-by-adoptton;-amendment;-or-repeat-of-the 
rute; 

fe} rne-name-and-address-of-pettttoner-and-of-anotner 
persons-~nown-by-pet+ttoner-to-nave-speeta* 
tnterest-+n-tne-rute-8ougnt-to-be-adopted; 
amended;-or-repeated:] 

Attorney General 1 s Model Rules as Amended Notes 

Petition to Promulgate, Amend, or Repeal Rule: Contents of 
Petition, Filing of Petition 

137-01-070 

(1) An interested person may 
amend, or repeal a rule. 
legible, signed by or on 
shall contain a detailed 

petition an agency to adopt, 
The petition shall be 

behalf of the petitioner, and 
statement of: 

(a) The rule petitioner requests the agency to 
promulgate, amend, or repeal, When a new rule is 
proposed, the petition shall set forth the 
proposed language in full. When amendment of an 
existing rule is sought, the affected portion of 
the rule shall be set forth in the petition in 
full with matter proposed to be deleted enclosed 
in brackets and proposed additions shown by 
underlining or boldface. 

Cb) Facts or arguments in sufficient detail to show 
the reasons for adoption, amendment, or repeal of 
the rule. 

Cc) All propositions of law to be asserted by 
petitioner. 

Cd) Sufficient facts to show the effect of adoption, 
amendment, or repeat of the rule. 

(e) The name and address of petitioner and of any 
other person known by petitioner to be interested 
in the rule sought to be adopted, amended, or 
repealed. 

(2) The petition shall be deemed filed when received by 
the agency. 

(3) Upon receipt of the petition, the agency: 

Ca) May provide a copy of the petition, together with 
a copy of the applicable rules of practice, to 
all persons named in the petition. 

Cb) May schedule oral presentations. 

Cc) Shall, in writing, within 30 days after date of 
submission of the petition, either deny the 
petition or initiate rulemaking proceedings in 
accordance with 137-01-017 to 137-01-080. 

(ORS 183.390) 
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Ef2} lhe-petttton;-efther-tn-typewrttten-or-prtnted-form; 
sna~~-be-deemed-ff~ed-when-reee+ved-tn-eorreet-form-by 
the-Department:--lhe-Gommtsston-may-req~+re-amendments 
to-pet+ttons-~nder-th+s-seet+on-b~t-sha~t-not-refuse 
any-reasonabty-understandabte-pettt+on-for-tae~-of 

~md 

Ef3} Upon-reee+pt-of-the-pet+t+on: 

fa} lhe-Department-sha~t-ma+t-a-true-eopy-of-the 
petttton-together-wtth-a-eopy-of-the-app~teabte 
ru~es-of-praettee-to-a~~-+nterested-persons-named 
+n-the-pet+t+on:--Sueh-pet+t+on-sha~~-be-deemed 
served-on-the-date-of-ma+~+ng-to-the-~ast-~nown 
address-of-the-person-befng-served;1 

Efb} lhe-Department-sha~~-advfse-the-pet+t+oner-that 

he-has-ftfteen-f~S}-days-+n-whteh-to-s~bmtt 
Wl"'ftten-v+ews; 

fe} lhe-Department-may-sehedu~e-ora~-presentatton-of 
pet+t+ons-+f-the-pet+t+oner-ma~es-a-request 
therefore-and-the-eomm+ss+on-des+res-to-near-the 
pet+t+oner-orat~y; 

fd} lhe-Gomm+sston-sna~~;-wfth+n-39-days-after-the 
date-of-s~bmtsston-of-the-proper~y-drafted 
pet+t+on;-efther-deny-the-pet+t+on-or-tn+t+ate 
ru~e-ma~+ng-proeeedfngs-+n-aeeordanee-wtth 

app~teab~e-proeedures-for-Gommtsston-ru~ema~tng• 

f4} rn-the-ease-of-a-den+a~-of-a-pet+t+on-to-adopt;-amend; 
or-repeat-a-ru~e;-the-Gommtsston-sha~~-+ssue-an-order 
setttng-fortn-+ts-reasons-tn-detat~-for-denyfng-the 
pet+tton:--lhe-order-sha~~-be-mat~ed-to-the-pettt+oner 
and-a~~-other-persons-upon-whom-a-eopy-of-the-petttton 
was-served. 

fS} Where-proeed~res-set-forth-tn-thts-seet+on-are-fo~nd 
to-eonf~tet-wtth-those-presertbed-by-tlte-Attorney 
Genera~;-the-~atter-sha~~-sovern-upon-mot+on-of-any 
party-other-than-the-eomm+ss+on-or-Department:J 

Attorney _General •s Model Rules as Amended Notes 
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Temporary Rules 

340-11-052 The Commission may adopt temporary rules and 
file the same, along with supportive findings, pursuant to 
ORS 183.335(5) and 183.355(2) and the Attorney General's 
Model Rule OAR 137-01-080. 

Attorney General 1 s Model Rules as Amended 

Temporary Rulemaking 

137·01·080 

(1) If no notice has been provided before adoption of a 
temporary rule, the agency shall give notice of its 
temporary rulemaking to persons, entities, and media 
specified under ORS 183.335(1) by mailing or 
personally delivering to each of them a copy of the 
rule or rules as adopted and a copy of the statements 
required under ORS 183.335(5). If a temporary rule or 
rules are over ten pages in length, the agency may 
provide a summary and state how and where a copy of 
the rule or rules may be obtained. Failure to give 
this notice shall not affect the validity of any 
rule. 

(2) A temporary rule is effective for less than 180 
calendar days if a shorter period is specified in the 
rule, or for 180 calendar days if the rule does not 
specify a shorter period. 

(ORS 183.335; 183.355) 
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Periodic Rule Review 

340-11-053 

Periodic review of agency rules shall be accomplished once 
every 3 years in accordance with ORS 183.545 and the 
Attorney General's Model Rule OAR 137-01-085. 

Attorney General's Model Rules as Amended 

Periodic Rule Review 

137-01-085 

(1) Pursuant to ORS 183.545, the agency shall review and 
analyze all of its rules at least once every three 
years, including rules reviewed during prior reviews 
and rules adopted after the last review. 

(2) As part of the review, the agency shall invite public 
comment upon the rules pursuant to ORS 183.335(1). 

(3) The notice shall identify the rules under review by 
rule or division number and subject matter. It shall 
state that the agency invites written comments 
concerning the continued need for the rule; the 
complexity of the rule; the extent to which the rule 
duplicates, overlaps, or conflicts with other state 
rule, federal regulations, and local government 
regulations; the degree to which technology, economic 
conditions, or other factors have changed in the 
subject area affected by the rule; the rule's 
potential for enhancement of job-producing 
enterprises; and the legal basis for the rule. 

(4) The notice shall state the date by which written 
comments must be received by the agency and the 
address to which the comments should be sent. 

(5) If the agency provides a public hearing to receive 
oral comments on the rules, the notice shall include 
the time and place of the hearing. 

(ORS 183.545) 
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Declaratory Rulings: Institution of Proceedings, 
Consideration of Petition and Disposition of Petition 

340-11-061 

The declaratory rulins process shall be soverned by the 
Attorney General's Uniform Rules of Procedure. OAR 137-02-
010 through 137-02-060. As used in those rules. the terms 
11agency11 • •governing body0 , and "decision maker• generally 
should be interpreted to mean 11Couission11 • The term 
11agency11 may also be interpreted to be the 11 Department11 

where context requires. 

E34G-H-G62 

fl} Pursuant-to-tne-provtstons-of-GRS-l83o4lG-and-tne 
rul-es-presertbed-tnereunder-by-tne--Attorney-General-; 
and-upon-tne-petttton-of-any-person;-tne-eommtsston 
may;-tn-tts-dtseretton;-tssue-a-deel-aratory-rul-tng 
wttn-respeet-to-tne-appl-teabtl-tty-to-any-person; 
property;-or-state-of-faets-or-any-rul-e-or-statute 
enforeeabl-e-by-tne-~epartment-or-eommtsston: 

f2} rne-petttton-to-tnstttute-proeeedtnss-for-8 
deel-aratory-rul-tns-snal-l--eontatn: 

fa} A-detatred-statement-of-tne-faets-upon-wnteh 
pettttoner-requests-tne-eommtsston-to-tssue-tts 
deel-aratory-rurtns; 

fb} rne-rure-or-statute-for-wnten-petftfoner-seeks 
deel-aratory-rul-tns; 

te} Sufftetent-faets-to-snow-now-pettttoner-wtl-l--be 
affeeted-by-tne-requested-deel-aratory-rul-tns; 

fd} Al-r-proposttfons-of-l-aw-or-eontenttons-to-be 
asserted-by-tne-pettttoner; 

fe} rne-questton-presented-for-deetston-by-tne 
eommtsston: 

ff} rne-speetfte-rel-tef-requested; 

fg} rne-name-and-address-of-pettttoner-and-of-any 
otner-person-known-by-tne-pettttoner-to-nave 
speetal--tnterest-tn-tne-requested-deel-aratory 
rul-tngo] 

Attorney General's Model Rules as Amended 

Declaratory Rulings -- Contents of Petition 

137-02-010 

The petition to institute proceedings for declaratory 
ruling shall contain: 

C1> The rule or statute that may apply to the person, 
property, or state of facts; 

(2) A detailed statement of the relevant facts; including 
sufficient facts to show petitioner 1 s interest; 

(3) All propositions of law or contentions asserted by 
petitioner; 

(4) The questions presented; 

(5) The specific relief requested; and 

(6) The name and address of petitioner and any other 
persons known by petitioner to be interested in the 
requested declaratory ruling. 

(ORS 183.410) 

Notes 

The Attorney General's 
rules on this topic 
COAR 137-02-010 through 
02-060) are 11 uniform11 

rules which apply to all 
agencies. These rules 
cannot be modified by 
individual agency action. 
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Et3) fhe-petttton-shatt-be-typewrttten-or-prtnted-and-tn 
the-form-provtded-tn-Appendt~-r-to-thts-rute-34G-rr
G62:--fhe-eommtsston-may-reqtltre-amendments-to 
pettttons-under-thts-rute-btlt-shatt-not-reftlse-any 
reasonabty-tlnderstandabte-petttton-for-tae~-of-form:1 

Et4) fhe-petttton-shatt-be-deemed-ftted-when-reeetved-by 
the-~epartmento 

t~) fhe-~epartment-shatt;-wtthtn-thtrty-t3G>-days-after 
the-petttton-ts-ftted;-nottfy-the-pettttoner-of-the 
eommtsstonLs-deetston-not-to-tsstle-a-rtlttng-or-the 
~epartment-shatt;-wtthtn-the-same-thtrty-days;-serve 
att-speetatty-tnterested-persons-tn-the-petttton-by 
matt: 

ta) A-eopy-of-the-petttton-together-wtth-a-eopy-of 
the-eommtsstonLs-rutes-of-praettee7-and 

tb) A-nottee-of-the-heartng-at-whteh-the-petttton 
wttt-be-eonstdered:--rhts-nottee-shatt-have-the 
eontents-set-forth-tn-seetton-t6}-of-thts-rute:] 

Et6) fhe-nottee-of-heartng-at-whteh-ttme-the-petttton-wttl 
be-eonstdered-shatt-set-forth: 

ta~ A-eopy-of-the-petttton-requesttng-the-deetaratory 
ruttng; 

tb) rne-ttme-and-ptaee-of-heartng; 

te~ A-statement-that-the-Gommtsston-wttt-eonduet-the 
heartn9-or-a-dest9natton-of-the-~restdtn9-Gffteer 
who-wttt-prestde-at-and-eondtlet-the-heartng:] 

Attorney Generat 1 s Model Rules as Amended 

Filing and Service of Petition 

137-02-020 

(1) The petition shalt be deemed filed when received by 
the agency. 

(2) Within 60 days after the petition is filed, the agency 
shall notify the petitioner whether it will issue a 
ruling. If the agency decides to issue a ruling, it 
shall serve all persons named in the petition by 
mailing: 

(a) A copy of the petition together with a copy of 
the agency's rules of practice; and 

Cb) Notice of any proceeding at which the petition 
will be considered. (See 137-02-030 for contents 
of notice.) 

C3) Notwithstanding subsection (2), the agency may decide 
at any time that it will not issue a declaratory 
ruling in any specific instance. 

(ORS 183.410) 

Contents of Notice of Hearing 

137-02-030 

The notice of proceeding for a declaratory ruling shall set 
forth: 

(1) A copy of the petition requesting the declaratory 
ruling; 

(2) The time and place of the proceeding; and 

(3) The designation of the presiding officer. 

(ORS 183.410) 
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E~rl Fne·nea,tng·shatt·be·eondueted·by·and·shatt·be·under 
the-eontro~-of-the-Prestdtng-Offteer:--the-Prestdtng 
Offteer-may-be-the-Ghatrman-of-the-Gommtsston;-any 
eommtsstoner;-the-~treetor;-or-any-other-person 
destgnated-by-the-Gommtsston-or-tts-Ghatrman• 

f8~ At-the-heartns;-pettttoner-and-any-other-party-sha~~ 
have-the-rtght-to-present-ora~-argument:--the 

Prestdtng-Gffteer-may-tmpose-reasonab~e-ttme-~tmtts-on 
the-ttme-a~~owed-for-ora~-argument:--Pettttoner-and 

other-parttes-may-ft~e-wtth-the-ageney-brtefs-tn 
support-of-thetr-respeettve-postttons:--the-Prestdtns 
Gffteer-sha~~-ft~-the-ttme-and-order-of-ft~tns 
brtefs:J 

Ef9~ ~n-those-tnstanees-where-the-heartng-was-eondueted 
before-someone-other-than-the-eommtsston;-the 
Prestdtng-Offteer-sha~~-prepare-an-optnton-tn-form-and 
tn-eontent-as-set-forth-tn-seetton-f~~}-of-thts-ru~e:J 

Attorney General 1 s Model Rules as Amended 

Conduct of Hearing, Briefs, and Oral Argument 

137-02-040 

(1) The proceeding shall be conducted by and shall be 
under the control of the presiding officer. The 
presiding officer may be the chief administrative 
officer of the agency, a member of its governing body 
or any other person designated by the agency. 

(2) At the proceeding, petitioner and any other interested 
person shall have the right to present oral argument. 
The presiding officer may impose reasonable time 
limits on the time allowed for oral argument. 
Petitioner, agency staff, and interested persons may 
file briefs in support of their respective positions. 
The presiding officer shall fix the time and order of 
filing briefs. 

(ORS 183.410) 

Presiding Officer 1 s Opinion 

137-02-050 

Except when the presiding officer is the decision maker, 
the presiding officer shall prepare an opinion in 
accordance with 137-02-060 for consideration by the 
decision maker. 

(ORS 183.410) 
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EflG}--rne-eommtsston-ts-not-bound-by-the-optnton-of-the 
~restdtng-Gffteer: 

fll} rne-eommtsston-shatt-tssue-tts-deetaratory-ruttns 
wttntn-stxty-f6G}-days-of-the-etose-of-the-neartng; 
or;-where-brtefs-are-permttted-to-be-ftted-subsequent 
to-tne-neartns;-wttntn--stxty-f6G}-days-of-the-ttme 
permttted-for-tne-ftttng-of-brtefso--rne-ruttns-snat~ 
be-tn-tne-form-of-a-wrttten-optnton-and-shatt-set 
forth: 

fa} rne-faets-betng-atteged-by-pettttoner; 

fb} rne-statute-or-rute-betng-apptted-to-those-faets; 

fe} fhe-eommtsstonLs-eOnetUS}OMS-aS-tO-the 
apptteabtttty-of-the-statute-or-rute-to-those 
faets; 

fd} fhe-eommtsstonLs-eonetUS}on-aS-tO-the-tegal 
effeet-or-resutt-of-apptytng-the-statute-or-rute 
to -those -faets; 

fe} rne-reasons-retted-upon-by-the-ageney-to-support 
tts-eonetustonso) 

Efl~}--A-deetaratory-ruttng-tssued-tn-aeeordanee-wttn-tnts 
seetton-ts-btndtng-between-tne-eommtsston;-the 
Oepartment;-and-the-pettttoner-on-the-state-of-faets 
atteged;-or-found-to-extst;-untess-set-astde-by-~ 
eourt: 

f}3} wnere-proeedures-set-fortn-tn-thts-seet}on-are-found 
to-eonfttet-wtth-those-presertbed-by-the-Attorney 
Generat;-the-tatter-shatt-govern-upon-motton-by-any 
party-other-than-the-eommtsston-or-~epartmento) 

Attorney General's Model Rules as Amended 

Decision of Agency; Time. Form. and Service 

137-02-060 

(1) The agency shall issue its declaratory ruling within 
60 days of the close of the proceeding or within 60 
days of the time permitted for the filing of briefs, 
whichever is later. 

(2) The ruling shall be in writing and shall include: 

(a) The facts upon which the ruling is based; 

Cb) The statute or rule in issue; 

Cc) The agency•s conclusion as to the applicability 
of the statute or rule to those facts; 

Cd) The agency•s conclusion as to the legal effect or 
result of applying the statute or rule to those 
facts; and 

Ce) The reasons relied upon by the agency to support 
its conclusion. 

(ORS 183.410) 

Attachment E Page E-15 

Notes 



Proposed Amended EQC Procedure Rules 

CONTESTED CASES 

Service of Yritten Notice 

340·11·097 

(1) Whenever a statute or rule requires that the 
Commission or Department serve a written notice or 
final order upon a party other than for purposes of 
ORS 183.335 or for the purposes of notice to members 
of the public in general, the notice or final order 
shall be personally delivered or sent by registered or 
certified mail. 

(2) The Commission or Department perfects service of a 
written notice when the notice is posted, addressed 
to, or personally delivered to: 

(a) The party; or 

Cb) Any person designated by law as competent to 
receive service of a summons or notice for the 
party; or 

(c) following appearance of Counsel for the party, 
the party's counsel. 

(3) A party holding a license or permit issued by the 
Department or Commission or an applicant therefore, 
shall be conclusively presumed able to be served at 
the address given in his application, as it may be 
amended from time to time, until the expiration date 
of the license or permit. 

(4) Service of written notice may be proven by a 
certificate executed by the person effecting service. 

(5) In alt cases not specifically covered by this section, 
a rule, or a statute, a writing to a person if mailed 
to said person at his last known address, is 
rebuttably presumed to have reached said person in a 
timely fashion, notwithstanding lack of certified or 
registered mailing. 

Attorney General•s Model Rules as Amended 

CONTESTED CASES 

Contested Case Notice 

137-03-001 

ill In addition to the requirements of ORS 183.415(2), a 
contested case notice may include a statement that the 
record of the proceeding to date, including 
information in the agency file or files on the subject 
of the contested case, automatically become part of 
the contested case record upon default for the purpose 
of proving a prima facie case. 

ill Except as otherwise required by law, the contested 
case notice shall include a statement that if a 
request for hearing is not received by the agency 
within 21 days of the date of mailing or other service 
of the notice, the person shall waive the right to a 
hearing under ORS chapter 183, exceet as provided in 
DAR 137·03·D75(6) and (7). 

(ORS 183.415; 183.450) 
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Contested Case Proceedinss Generally 

340-11-098 

Except as specifically provided in OAR 340-11-132, 
contested cases shall be soverned by the Attorney General's 
Model Rules of Procedure. OAR 137-03-001 throush 137-03-
093. Jn seneral, a contested case proceeding is initiated 
when a decision of the Director or Department is appealed 
to the CoD1Dission. Therefore, as used in the Model Rules. 
the terms 11asency11 , 119overnin9 body11 , and 11decision maker• 
generally should be interpreted to mean 11 CODM11ission... The 
term 0 agency• may also be interpreted to be Department 
where context requires. 

EWritten-Notiee-of-0pportunity-for-a-Hearing 

340-H-~00 

ft~ E~eept-as-otherwtse-provtded-tn-O~S-t83o43G-and-O~S 
61Go28,;-before-the-Gommtsston-or-~epartment-shatt-by 
order-suspend;-revo~e;-refuse-to-renew;-or-refuse-to 
tssue-a-tteense;-or-enter-a-ftnat-order-tn-any-other 
eontested-ease-as-deftned-tn-O~S-Ghapter-l83;-tt 
snatt-afford-the-tteensee;-tne-tteense-apptteant-or 
other-party-to-the-eontested-ease-an-opportuntty-for 
neartng-after-reasonabte-wrttten-notteeo 

f2~ Wrttten-notfee-of-opportuntty-for-a-neartng;-fn 
addttfon-to-tne-requtrements-of-G~S-t83o4t,f2>;-may 
tnetude: 

fa} A-statement-that-an-answer-wttt-or-wttt-not-be 
requtred-tf-the-party-requests-a-nearfng;-and;-tf 
so;-the-eonsequenee-of-fatture-to-answero--A 
statement-of-the-eonsequenee-of-fatture-to-answer 
may-be-sattsfted-by-servtng-a-eopy-of-rute-34G
lt-tG1-upon-the-party: 

fb~ A-statement-that-the-party-may-eteet-to-be 
represented-by-tegat-eounset~ 

fe~ A-statement-of-the-party-or-parttes-who;-tn-the 
eontentton-of-the-~epartment-or-Gommtsston;-woutd 
nave-tne-burden-of-eomtng-forward-wttn-evtdenee 
and-the-burden-of-proof-tn-the-event-of-a 
nearfngoJ 

Attorney General•s Model Rules as Amended 

Rights of Parties in Contested Cases 

137-03-002 

(1) In addition to the information required to be given 
under ORS 183.413(2) and ORS 183.415(7), before 
commencement of a contested case hearing, the agency 
shall inform a party, if the party is an agency, 
corporation, or an unincorporated association, that 
such party must be represented by an attorney licensed 
in Oregon, unless statutes applicable to the contested 
case proceeding specifically provide otherwise. 

C2) Except as otherwise required by ORS 183.415(7), the 
information referred to in 137-03-002(1) may be given 
in writing or orally before the commencement of the 
hearing. 

(3) Unless precluded by law, informal disposition may be 
made of any contested case by stipulation, agreed 
settlement, consent order, or default. Informal 
settlement may be made in license revocation 
proceedings by written agreement of the parties and 
the agency consenting to a suspension, fine, or other 
form of intermediate sanction. 

(4) Unless precluded by law, informal disposition 
includes, upon agreement between the agency and the 
parties, but is not limited to, a modified contested 
case proceeding, nonrecord abbreviated hearing, 
nonbinding arbitration, and mediation, but does not 
include binding arbitration. 

(ORS 183.413, 183.415) 
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Request by Person to Participate as Party or Limited Party 

137-03-005 

(1) When an agency gives notice that it intends to hold a 
contested case hearing, persons who have an interest 
in the outcome of the agency•s proceeding or who 
represent a public interest in such result Esha~~ 
upon) !!!!r£ request Ebe-gtven-the-opportunttyJ to 
participate as parties or limited parties. 

(2) A person requesting to participate as a party or a 
limited party shall file a petition, with sufficient 
copies for service on all parties, with the agency at 
least E~4-bustnessJ 21 days before the date set for 
hearing. Petitions untimely filed shall not be 
considered unless the agency determines that good 
cause has been shown for failure to file timely. 

(3) The petition shall include the following: 

(a) Names and addresses of the petitioner and of any 
organization which the petitioner represents. 

Cb) Name and address of the petitioner's attorney, if 
any. 

(c) A statement of whether the request is for 
participation as a party or a limited party, and, 
if as a limited party, the precise area or areas 
in which participation is sought. 

(d) If the pet1t1oner seeks to protect a personal 
interest in the outcome of the agency•s 
proceeding, a detailed statement of the 
petitioner's interest, economic or otherwise, and 
how such interest may be affected by the results 
of the proceeding. 

(e) If the petitioner seeks to represent a public 
interest in the results of the proceeding, a 
detailed statement of such public interest, the 
manner in which such public interest will be 
affected by the results of the proceeding, and 
the petitioner's qualifications to represent such 
public interest. 

(f) A statement of the reasons why existing parties 
to the proceeding cannot adequately represent the 
interests identified in 137-03-005(3)(d) or (e). 
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(4) The agency shall serve a copy of the petition on each 
party personally or by mail. Each party shall have 
seven Ebustness] days from the date of personal 
service or agency mailing to file a response to the 
petition. 

(5) If the agency determines that good cause has been 
shown for failure to file a timely petition. the 
agency at its discretion may: 

(a) Shorten the time within which answers to the 
petition shall be filed. or 

Cb) Postpone the hearing until disposition is made of 
the petition. 

(6) If a person is granted participation as a party or a 
limited party. the agency may postpone or continue the 
hearing to a later date when it appears that 
commencing or continuing the hearing would jeopardize 
or unduly burden one or more of the parties in the 
case. 

(7) In ruling on petitions to participate as a party or a 
limited party, the agency shall consider: 

Ca) Whether the petitioner has demonstrated a 
personal or public interest that could reasonably 
be affected by the outcome of the proceeding. 

Cb) Whether any such affected interest is within the 
scope of the agency 1 s jurisdiction and within the 
scope of the notice of contested case hearins. 

(c) Efhe-qua~tfteattons-tne-pettttoner-represents-t" 
eases-~n-wn~en-a-pub~te-~nterest-ts-a~~egedo] 

When a public interest is alleged, the 
qualifications of the petitioner to represent 
that interest. 

(d) The extent to which the petitioner 1 s Ea~~eged] 
interest will be represented by existing parties. 

(8) A petition to participate as a party may be treated as 
a petition to participate as a limited party. 

(9) The agency has discretion to grant petitions for 
persons to participate as a party or a limited party. 
The agency shall specify areas of participation and 
procedural limitations as it deems appropriate. 
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(10) An agency ruling on a petition to participate as a 
party or as a limited party shalt be by written order 
and served promptly on the petitioner and all parties. 
If the petition is allowed. Ef1!he agency shall also 
serve petitioner with the notice of rights required by 
ORS 183.413(2). 

(ORS 183.310; 183.415) 

Request by Agency to Participate as a Party or an 
Interested Agency 

137-03-007 

(1) When an agency gives notice that it intends to hold a 
contested case hearing, it may name any other agency 
that has an interest in the outcome of that proceeding 
as a party or as an interested agency, either on its 
own initiative or upon request by that other agency. 

(2) An agency named as a party or as an interested agency 
has the same procedural rights and shall be given the 
same notices, including notice of rights, as any party 
in the proceeding. 

(3) An agency may not be named as a party under this rule 
without written authorization of the Attorney General. 

(ORS 180.060; 183.310; 183.413) 
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Non-Attorney Representation 

340-11-102 

Pursuant to the provisions of Section 3 of Chapter 833, 
Oreson Laws 1987, and the Attorney General•s Model Rule OAR 
137-03-008. a person may be represented by an attorney or 
by an authorized representative in a contested case 
proceeding before the Commission or Department. 

Answer Required: Consequences of Failure to Answer 

340-11-107 

(1) Unless waived in the notice of opportunity for a 
hearing, and except as otherwise provided by statute 
or rule, a party w~o has been served written notice of 
opportunity for a hearing shall have twenty one C21> 
Ef~G}J days from the date of mailing or personal 
delivery of the notice in which to file with the 
Director a written answer and application for hearing. 

(2) In the answer, the party shall admit or deny all 
factual matters and shall affirmatively allege any and 
all affirmative claims or defenses the party may have 
and the reasoning in support thereof. Except for good 
cause shown: 

(a) Factual matters not controverted shall be 
presumed admitted; 

(b) Failure to raise a claim or defense shalt be 
presumed to be waiver of such claim or defense; 

(C) 

(d) 

New matters alleged in the answer shall be 
presumed to be denied unless admitted in 
subsequent pleading or stipulation by the 
Department or Commission; and 

Subject to ORS 183.415<10>. EEJ~vidence shall not 
be taken on any issue not raised in the notice 
and the answer unless such issue is specifically 
raised by a subsequent petitioner for party 
status and is determined to be within the scope 
of the proceeding by the presiding officer. 

(3) In the absence of a timely answer, the Director on 
behalf of the Commission or Department may issue a 
default order and judgment, based upon a prima facie 
case made on the record, for the relief sought in the 
notice. 

Attorney General's Model Rules as Amended 

Persons Represented by Authorized Representative in 
Statutorily Desisnated Asencies 

137-03-008 

ill For purposes of this rule. the followins words and 
phrases have the following meaning: 

ill 11Asency11 means: State Landscape Contractors 
Board; Department of Energy and the Energy 
Facility Siting Council; Environmental Quality 
Commission and the Department of Environmental 
Quality; Insurance Division of the Department of 
Insurance and Finance for proceedings in which an 
insured appears pursuant to ORS 737.505; Fire 
Marshall Division of the Executive Department; 
Division of State Lands for proceedings 
regarding the issuance or denial of fill or 
removal permits under ORS 641.605 to 541.685; 
Public Utility Commission; Water Resources 
Commission and the Water Resources Department. 

ill 11Authorized representative" means a member of a 
partnership. an authorized officer or regular 
employee of a corporation, association or 
organized sroup, or an authorized officer of 
employee of a governmental authority other than a 
state agency. 

1£l. •Legal arsument 11 includes arguments on: 

!!l The jurisdiction of the agency to hear the 
contested case. 

!!l The constitutionality of a statute or rule 
or the application of a constitutional 
requirement of an agency. 

i£l. The application of court precedent to the 
facts of the particular contested case 
proceeding. 

ill 11 Legal argument11 does not include presentation of 
evidence. examination and cross-examination of 
witnesses or presentation of factual arguments or 
arguments on: 

Attachment E Page E·21 

Notes 



Proposed Amended EQC Procedure Rules Attorney General 1 s Model Rules as Amended 

1!1 The application of facts to the statutes or 
rules directly applicable to the issues in 
the contested case. 

!!l Comparison of prior actions of the agency 
in handling similar situations. 

1£2 The literal meaning of the statutes or rules 
directly applicable to the issues in the 
contested case. 

!Q.1 The admissibility of evidence or the 
correctness of procedures being followed. 

~ A party or limited party participatins in a contested 
case hearing before an agency listed in subsection 
<1l<al of this rule may be represented by an 
authorized representative as provided in this rule if 
the agency has by rule specified that authorized 
representatives may appear in the type of contested 
case hearing involved. 

!1). On or before the first appearance by an authorized 
representative as defined in subsection C1>Cbl of this 
rule. an authorized reoresentative must provide the 
presiding officer with a letter authorizins the named 
representative to appear on behalf of a party or 
limited party. 

i!l The presiding officer may limit an authorized 
representative•s presentation of evidence. examination 
and cross examination of witnesses. or presentation of 
factual arguments to insure the orderly and timely 
development of the hearing record. and shall not allow 
an authorized representative to present legal 
argument as defined in subsection C1lCcl of this 
rule. 

121 When an authorized representative is representing a 
party or a limited party in a hearing. the presiding 
officer shall advise such representative of the manner 
in which objections may be made and matters preserved 
for appeal. Such advice is of a procedural nature and 
does not chanse the applicable Law on waiver or the 
duty to make timely objection. Mhere such objections 
may involve legal argument as defined in this rule. 
the presiding officer shall provide reasonable 
opportunity for the authorized representative to 
consult lesal counsel and permit such legal counsel to 
file written legal argument with a reasonable time 
after conclusion of the hearing. 
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Inmediate Suspension or Refusal to Renew a License, Notice 
of Opportunity for Hearing, Service 

137-03-010 

(1) If the agency finds there is a serious danger to the 
public health or safety, it may immediately suspend or 
it may refuse to renew a license. For eurposes of 
this rule. such a decision is referred to as an 
emergency suspension order. An emergencY suspension 
order is a written order which is not a final order 
under ORS chapter 183. An emergency suspension order 
is not an order in a contested case and may be issued 
without notice or an opportunity for a hearing as 
required for contested cases under ORS chapter 183 • 

.{£2. 1.!.l Except where the danger to the public health or 
safety is so inninent that the opportunity for 
the Licensee to object under subsection (3) of 
this rule is not practicable as determined by the 
agency, the agency shall provide the Licensee 
with notice and opportunity to object prior to 
issuing the emergency suspension order. For 
purposes of this rule, this notice is referred to 
as a presuspension notice. 

1!!l The presuspension notice shall: 

.{Al Specify the acts of the Licensee and the 
evidence available to the asency which would 
be grounds for revocation, suspension or 
refusal to renew the license under the 
asency•s usual procedures. 

1§1 Specify the reasons why the acts of the 
licensee seriously endanser the public•s 
health or safety. 

i£1 Identify a person in the asency authorized 
to issue the emersency suspension order or 
to make reconnendations resarding the 
issuance of the emergency suspension order. 

!£2 The agency may provide the presuspension notice 
to the licensee in writing. orally by telephone, 
or in person. or by any other means available to 
the agency. 

~ Where the presuspension notice is given orally, 
the agency subsequently shall provide the 
licensee with a written copy of the notice. 
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"12 Following the presuspension notice. the agency shall 
provide the licensee an inunediate opportunity to 
object to the asency•s specifications provided in the 
presuspension notice before a person authorized to 
issue the emergency suspension order or to make 
recommendations regarding the issuance of the 
emergency suspension order. 

Ef2} fhe-aseney-sha~~-gtve-nottee-to-the-party-upon 
tmmedtate-suspenston-or-refusa~·to-renew-a-tteense:
fhe-nottee-shatt-be-served-personatty-or-by-~eststered 
or-eerttfted-matt-and-shatt-tnetude~J 

~ i!l Mhen the agency issues the emer~encv susoension 
order. the agency shall serve the order on the 
licensee either personally or by registered or 
certified mail. 

!!?l The order shall include the following statements: 

Efo>J ill Efhe-statementsJ ~ required under ORS 
183.415(2) and (3). 

1!l That the licensee has the right to demand a 
hearing to be held as soon as practicable to 
contest the emergency suspension order. 

i&1 That if the demand is not received by the 
agency within 90 days of the date of the 
notice of the emergency suspension order the 
licensee shall have waived its right to a 
hearing under ORS chapter 183. 

!Q.l The effective date of the emergency 
suspension order • 

.{£l The specifications noted in subsection 
C2lCbl of this rule. 

1fl That with the agreement of the licensee and 
the agency the hearing ODpOrtunity on the 
emergency suspension order may be combined 
with any other asency proceeding affecting 
the license. The procedures for a combined 
proceeding shall be those applicable to the 
other proceeding affecting the license. 

Efb} fhe·effeettve-date-of-the-suspenston-or-~efusa~ 
to-renew·the-tteense:J 
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Efe~ A-statement-tnat-any-demand-for-a-neartng-must-be 
reeetved-wttntn-9G-days-of-date-of-nottee-or-tne 
neartng-ts-watved~1 

Efd~ A-statement-gtvtng-reasonab~e-grounds-and 
supporttns-tne-ftndtns-tnat-a-sertous-danger-to 
tne-pub~te-nea~tn-and-safety-wou~d-e~tst-wttnout 
tne-tmmedtate-suspenston-or-refusa~-to-renew-tne 
~teense~] 

ii! i!l If timely requested by the licensee pursuant to 
subsection C4)Cb> of this rule, the agency shall 
hold a hearing on the emersency suspension order 
as soon as practicable • 

.(!!l At the hearing, the agency shall consider the 
facts and circumstances including, but not 
limited to: 

!!}. Whether at the time of issuance of the order 
there was probable cause to believe from the 
evidence available to the asency that there 
were grounds for revocation. suspension or 
refusal to renew the license under the 
agency's usual procedures. 

i!l Whether the acts or omissions of the 
licensee pose a serious danger to the 
public's health or safety. 

i£l. Whether circumstances at the time of the 
hearing justify confirmation, alteration or 
revocation of the order. 

!J!l Whether the agency followed the appropriate 
procedures in issuing the emersency 
suspension order. 

(ORS 183.430) 
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Subpoenas fand-Depositions} 

340-11-116 Subpoenas 

(1) Upon a showing of good cause and general relevance any 
party to a contested case shall be issued subpoenas to 
compel the attendance of witnesses and the production 
of books, records and documents. 

(2) Subpoenas may be issued by: 

(a) A hearing officer; or 

(b) A member of the Commission; or 

Cc) An attorney of record of the party requesting the 
subpoena. 

(3) Each subpoena authorized by this section shalt be 
served personally upon the witness by the party or any 
person over 18 years of age. 

(4) Witnesses who are subpoenaed, other than parties or 
officers or employees of the Department or 
Commission, shall receive the same fees and mileage as 
in civil actions in the circuit court. 

(5) The party requesting the subpoena shall be responsible 
for serving the subpoena and tendering the fees and 
mileage to the witness. 

(6) A person present in a hearing room before a hearing 
officer during the conduct of a contested case hearing 
may be required, by order of the hearing officer, to 
testify in the same manner as if he were in attendance 
before the hearing officer upon a subpoena. 

C7) Upon a showing of good cause a hearing officer or the 
Chairman of the Commission may modify or withdraw a 
subpoena. 

(8) Nothing in this section shalt preclude informal 
arrangements for the production of witnesses or 
documents, or both. 

Attorney General's Model Rules as Amended Notes 
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EGonduet-of-Hear?ng 

34G-H-}28 

fr) fa) eontested-ease-heartnss-before-the-eommtsston 
snarr-be-nerd-under-the-eontror-of-the-ehatrman 
as-Prestdtng-effteer;-or-any-Gommtsston-member; 
or-other-person-destgnated-by-the-eommtsston-or 
Gtreetor-to-be-Prestdtng-Gffteer: 

fb) eontested-ease-heartnes-before-the-Gepartment 
sharr-be-herd-under-the-eontror-of-the-Gtreetor 
as-Prestdtng-Offteer-or-other-person-destgnated 
by-the-Gtreetor-to-be-Prestdtng-Offteer: 

f2) Fhe-Prestdtng-Offteer-may-sehedure-and-hear-any 
prertmtnary-matter;-tnerudtng-a-pre-heartng 
eonferenee;-and-sharr-sehedure-the-heartng-on-the 
mertts:--Reasonabre-wrttten-nottee-of-the-date;-ttme; 
and-praee-of-sueh-heartnes-and-eonferenees-snarr-be 
gtven-to-arr-parttes: 

Exeept-for-good-eause-shown;-fatrure-of-any-party-te 
appear-at-a-dury-sehedured-pre-heartng-eonferenee-or 
the-heartng-on-the-mertts-snarr-be-presumed-to-be-a 
watver-of-rtght-to-proeeed-any-further;-and;-where 
apprteabre: 

fa) A-wtthdrawar-of-the-answer; 

fb) An-admtsston-of-arr-tne-faets-arreged-tn-the 
nottee-of-opportuntty-for-a-heartng;-and 

fe) A-eonsent-to-the-entry-of-a-defaurt-order-and 
}udgment-for-the-rertef-sought-tn-the-nottee-of 
opportuntty-for-a-heartng; 

f3} At-the-dtseretton-of-the-Prestdtng-Offteer;-the 
heartng-sharr-be-eondueted-tn-the-fortowtng-manner: 

fa) Statement-and-evtdenee-of-the-party-wtth-the 
burden-of-eomtng-forward-wtth-evtdenee-tn-support 
of-hts-proposed-aetton; 

fb} Statement-and-evtdenee-of-defendtng-party-tn 
support-of-hts-arreged-posttton; 

fe} Rebuttar-evtdenee;-tf-any; 

fd} Surrebuttar-evtdenee;-tf-any:J 

Attorney General's Model Rules as Amended 

Conducting Contested Case Hearings 

137-03-040 

(1) The contested case hearing shall be conducted by and 
under the control of the presiding officer. The 
presiding officer may be the chief administrative 
officer of the agency, a member of its governing body, 
or any other person designated by the agency. 

C2) If the presiding officer or any decision maker has a 
potential conflict of interest as defined in ORS 
244.020(4), that officer shall comply with the 
requirement of ORS chapter 244 (e.g., ORS 244.120 and 
244.130). 

(3) The hearing shall be conducted, subject to the 
discretion of the presiding officer, so as to include 
the following: 

(a) The statement and evidence of the proponent in 
support of its action. 

(b) The statement and evidence of opponents, 
interested agencies, and other parties; except 
that limited parties may address only subjects 
within the area to which they have been limited. 

(c) Any rebuttal evidence. 

(d) Any closing arguments. 
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Ef4} Exeept-for-good-eause-shown;-evtdenee-shatt-not-be 
taken-on-any-tssue-not-ratsed-tn-the-nottee-and-the 
answer; 

f5} Att-testtmony-shatt-be-taken-upon-oath-or-afftrmatto" 
of-the-wttness-from-whom-reeetved:--fhe-offteer 
prestdtng-at-the-heartng-shatt-admtntster-oaths-of 
afftrmattons-to-wttnesseso 

f6} fhe-fottowtng-persons-shatt-have-the-rtght-te 
questton;-examtne;-or-eross-examtne-any-wttness~ 

fa} fhe-~restdtng-Gffteer; 

fb) Where-the-heartng-ts-eondueted-before-the-fut~ 
eommtsston;-any-member-of-the-eommtsston; 

fe) eounset-for-the-eommtsston-or-the-~epartment; 

fd) Where-the-eommtsston-or-the-~epartment-ts-not 
represented-by-eounset;-a-person-destgnated-by 
tne-Gommtsston-or-the-~treetor; 

fe) Any-party-to-the-eontested-ease-or-sueh-partyLs 
eounseto 

f1) rne-heartng-may-be-eonttnued-wttn-reeesses-as 
determtned-by-the-~restdtng-Gffteero 

f8) rne-~restdtng-Gffteer-may-set-reasonabte-ttme-ttmtts 
for-orat-presentatfon-and-snatt-exetude-or-tfmft 
eumutattve;-repettttous;-or-tmmatertat-mattero 

f9) fhe-~restdtng-Gffteer-shatt;-where-approprtate-and 

praetteabte;-reeetve-att-physteat-and-doeumentary 
evtdenee-presented-by-parttes-and-wttnesses:--Exhtbtts 
shatt-be-marked;-and-the-marktngs-snatt-tdenttfy-the 
person-offertng-the-exhtbtts:--Fhe-exhtbtts-shatt-be 
preserved-by-the-~epartment-as-part-of-the-reeord-of 
tne-proeeedtng:--Goptes-of-att-doeuments-offered-tn 
evtdenee-shatt-be-provtded-to-att-other-parttes;-tf 
not-prevtousty-suppttedo 

ftG) A-verbattm-orat;-wrttten;-or-meehanteat-reeord-snat~ 
be-made-of-att-mottons;-evtdenttary-ob}eettons; 
ruttngs;-and-testtmonyo 

ftt) Upon-request-of-the-~restdtng-Gffteer-or-upon-8 
partyLs-own-motton;-a-party-may-submtt-a-pre-heartng 
brtef;-or-a-post-heartng-brtef;-or-both:1 

Attorney General•s Model Rules as Amended 

(4) Presiding officers or decision makers, interested 
agencies, and parties shall have the right to question 
witnesses. However, limited parties may question only 
those witnesses whose testimony may relate to the area 
or areas of participation granted by the agency. 

(5) The hearing may be continued with recesses as 
determined by the presiding officer. 

(6) The presiding officer may set reasonable time limits 
for oral presentation and may exclude or limit 
cumulative, repetitious, or immaterial matter. 

(7) Exhibits shall be marked and maintained by the agency 
as part of the record of the proceedings. 

(8) If the presiding officer or any decision maker 
receives any written or oral ex parte communication on 
a fact in issue during the contested case proceeding;, 
that person shall notify all parties and otherwise 
comply with the requirements of 137-03-055. 

(ORS 183.415) 
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Efhe -Record 

34G-ll-l2l--fhe-Prestdtng-Gffteer-sna~t-eerttfy-suen-part 
of-the-reeord-as-deftned-by-GRS-}83o4}5f]}-as-may-be 
neeessary-for-revtew-of-ftnat-orders-and-proposed-ftnal 
orderso--fhe-eommtsston-or-~treetor-may-revtew-tape 
reeordtngs-of-proeeedtngs-tn-tteu-of-a-prepared 
transertptoJ 

EEvtdentiary-Ru~es 

J4G-H-~25 

f}' rn-apptytng-tne-standard-of-admtsstbt~tty-of-evtdenee 
set-fortn-tn-GRS-l83:45G;-the-Prestdtng-Gffteer-may 
refuse-to-admtt-nearsay-evtdenee-tnadmtsstb~e-tn-the 
eourts-of-thts-state-wnere-ne-ts-sattsfted-that-the 
deetarant-ts-reasonabty-avattabte-to-testtfy-and-the 
deetarantLs-reported-statement-ts-stgntfteant;-but 
wou~d-not-eommonty-be-found-rettabte-beeause-of-tts 
tae~-of-eorroboratton-tn-the-reeord-or-tts-tae~-of 
etartty-and-eompteteness: 

f2' Att-offered-evtdenee;-not-ob}eeted-to;-wttt-be 
reeetved-by-the-Prestdtng-Gffteer-sub}eet-to-nts-power 
to-e~etude-or-ttmtt-eumutattve;-repettttous; 
trretevant;-or-tmmaterta~-matter: 

f3' Evtdenee-ob}eeted-to-may-be-reeetved-by-the-Prestdtng 
Gffteer-wttn-ruttngs-on-tts-admtsstbtttty-or-e~etuston 
to-be-made-at-the-ttme-a-ftnat-order-ts-tssued:J 

Attorney General's Model Rules as Amended 

Evidentiary Rules 

137-03-050 

(1) Evidence of a type commonly relied upon by reasonably 
prudent persons in the conduct of their serious 
affairs shall be admissible. 

(2) Irrelevant, immaterial, or unduly repetitious evidence 
shall be excluded. 

(3) All offered evidence, not objected to, will be 
received by the presiding officer subject to the 
officer 1 s power to exclude irrelevant, immaterial, or 
unduly repetitious matter. 

(4) Evidence objected to may be received by the presiding 
officer. Rulings on its admissibility or exclusion, 
if not made at the hearing, shall be made on the 
record at or before the time a final order is issued. 

(5) Any time ten days or more before a hearing, the 
agency, an interested agency, and any party may serve 
upon every party, interested agency, and the agency a 
copy of any affidavit, certificate, or other document 
proposed to be introduced in evidence. Unless cross
examination is requested of the affiant, certificate 
preparer, or other document preparer or custodian, 
within five days prior to hearing, the affidavit, 
certificate, or other document may be offered subject 
to the same standards and received with the same 
effect as oral testimony. 

(6) If cross-examination is requested of the affiant, 
certificate preparer, or other document preparer or 
custodian as provided in 137-03-050(5), and the 
requestor is informed within five days prior to the 
hearing that the requested witness will not appear for 
cross-examination, the affidavit, certificate, or 
other document may be received in evidence, if the 
agency or presiding officer determines that the party 
requesting cross-examination would not be unduly 
prejudiced or injured by lack of cross-examination. 

(ORS 183.450) 
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Ex Parte Communications 

137-03-055 

(1) An ex parte communication is an oral or written 
communication to an agency decision maker or the 
presiding officer not made in the presence of all 
parties to the hearing, concerning a fact in issue in 
the proceeding, Eand-tner~des-eomm~nteatton-of-any-new 
faets-f~om-staff] but does not include communication 
from agency staff or counsel about facts in the 
~-

(2) If an agency decision maker or presiding officer 
receives an ex parte communication during the pendency 
of the proceeding, the officer shall: 

(a) Give all parties notice of the substance of the 
communication, if oral, or a copy of the 
communication, if written; and 

Cb) Provide any party who did not present the ex 
parte communication an opportunity to rebut the 
substance of the ex parte communication at the 
hearing, at a separate hearing for the limited 
purpose of receiving evidence relating to the ex 
parte communication, or in writing. 

(3) The agency•s record of a contested case proceeding 
shall include: 

(a) The ex parte communication, if in writing; 

Cb) A statement of the substance of the ex parte 
communication, if oral; 

Cc> The agency or presiding officer•s notice to the 
parties of the ex parte communication; and 

Cd) Rebuttal evidence. 

(ORS 183.415(8); 183.462) 
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Proposed Orders in Contested Cases, Filing of Exceptions, 
Argument, and Adoption of Order 

137-03-060 

(1) If a majority of the officials who are to render the 
final order in a contested case have neither attended 
the hearing nor reviewed and considered the record, 
and the order is adverse to a party, a proposed order 
including findings of fact and conclusion of law shall 
be served upon the parties. 

(2) When the agency serves a proposed order on the 
parties, the agency shall at the same time or at a 
Later date notify the parties: 

(a) When written exception must be filed to be 
considered by the agency; and 

Cb) When and in what form argument may be made to the 
officials who wilt render the final order. 

(3) The agency decision maker, after receiving exceptions 
and argument, may adopt the proposed order or prepare a new 
order. 

(ORS 183.460) 
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EAppea~-of-Hearlng-Offlcer~s-Fina~-erderJ 
Alternative Procedure for Entry of a Final Order in 
Contested Cases Resultins from Appeal of Civil Penalty 
Assessments 

340-11-132 

In accordance with the procedures and limitations which 
follow, the Commission's designated Hearing Officer is 
authorized to enter a final order in contested cases 
resultins from imposition of civil penalty assessments: 

(1) Hearing Officer's Final Order: In a contested case if 
a majority of the members of the Commission have not 
heard the case or considered the record, the Hearing 
Officer shall prepare a written Hearing Officer 1 s 
Final Order including findings of fact and 
conclusions of law. The original of the Hearing 
Officer's Final Order shall be filed with the 
Commission and copies shall be served upon the parties 
in accordance with rule 340-11-097 (regarding service 
of written notice}. 

(2) Commencement of Appeal to the Commission: 

(a} The Hearing Officer's Final Order shall be the 
final order of the Commission unless within 30 
days from the date of mailing, or if not mailed 
then from the date of personal service, any of 
the partiesL Eo~J a member of the Commission.._ru: 
the Department files with the Commission and 
serves upon each party and the Department a 
Notice of Appeal. A proof of service thereof 
shall also be filed, but failure to file a proof 
of service shall not be a ground for dismissal of 
the Notice of Appeal. 

Cb} The timely filing and service of a Notice of 
Appeal is a jurisdictional requirement for the 
commencement of an appeal to the Commission and 
cannot be waived; a Notice of Appeal which is 
filed or served date shall not be considered and 
shall not affect the validity of the Hearing 
Officer 1 s Final Order which shall remain in full 
force and effect. 

(c} The timely filing and service of a sufficient 
Notice of Appeal to the Commission shall 
automatically stay the effect of the Hearing 
Officer 1 s Final Order. 

Attorney General 1 s Model Rules as Amended Notes 
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(3) Contents of Notice of Appeal. A Notice of Appeal 
shall be in writing and need only state the party's or 
a Commissioner's intent that the Commission review the 
Hearing Officer's Final Order. 

(4) Procedures on Appeal: 

(a) Appellant 1 s Exceptions and Brief -- Within 30 
days from the date of service or filing of his 
Notice of Appeal, whichever is later, the 
Appellant shall file with the Commission and 
serve upon each other party written exceptions, 
brief and proof of service. Such exceptions 
shall specify those findings and conclusions 
objected to and reasoning, and shall include 
proposed alternative findings of fact, 
conclusions of law, and order with specific 
references to those portions to the record upon 
which the party relies. Matters not raised 
before the Hearing Officer shall not be 
considered except when necessary to prevent 
manifest injustice. In any case where opposing 
parties timely serve and file Notices of Appeal, 
the first to file shall be considered to be the 
appellant and the opposing party the cross 
appellant. 

Cb) Appellee's Brief -- Each party so served with 
exceptions and brief shalt then have 30 days from 
the date of service or filing, whichever is 
later, in which to file with the Commission and 
serve upon each other party an answering brief 
and proof of service. 

Cc) Reply Brief -- Except as provided in subsection 
Cd) of this section, each party served with an 
answering brief shall have 20 days from the date 
of service or filing, whichever is later, in 
which to file with the Commission and serve upon 
each other party a reply brief and proof of 
service. 

Attorney General's Model Rules as Amended Notes 
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(d) Cross Appeals -- Should any party entitled to 
file an answering brief so elect, he may also 
cross appeal to the Commission the Hearing 
Officer's Final Order by filing with the 
Commission and serving upon each other party in 
addition to an answering brief a Notice of Cross 
Appeal, exceptions (described in subsection (a) 
of this section), a brief on cross appeal and 
proof of service, all within the same time 
allowed for an answering brief. The appellant
cross appellee shall then have 30 days in which 
to serve and file his reply brief, cross 
answering brief and proof of service. There 
shall be no cross reply brief without leave of 
the Chairman or the Hearing Officer. 

(e) Briefing on Commission Invoked Review -- Where 
one or more members of the Commission commence an 
appeal to the Commission pursuant to subsection 
(2)(a) of this rule, and where no party to the 
case has timely served and filed a Notice of 
Appeal, the Chairman shall promptly notify the 
parties of the issue that the Commission desires 
the parties to brief and the schedule for filing 
and serving briefs. The parties shall limit 
their briefs to those issues. Where one or more 
members of the Commission have commenced an 
appeal to the Commission and a party has also 
timely commenced such a proceeding, briefing 
shall follow the schedule set forth in 
subsections (a), (b), (c), (d), and Cf) of this 
section. 

Cf) Extensions -- The Chairman or a Hearing Officer, 
upon request, may extend any of the time limits 
contained in this section. Each extension shall 
be made in writing and be served upon each party. 
Any request for an extension may be granted or 
denied in whole or in part. 

(g) Failure to Prosecute -- The Commission may 
dismiss any appeal or cross appeal if the 
appellant or cross appellant fails to timely file 
and serve any exceptions or brief required by 
these rules. 

Attorney Generat•s Model Rules as Amended Notes 
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Ch) Oral Argument -- Following the expiration of the 
time allowed the parties to present exceptions 
and briefs, the Chairman may at his discretion 
schedule the appeal for oral argument before the 
Commission. 

Ci) Scope of Review -- In an appeal to the Commission 
of a Hearing Officer's Final Order, the 
Commission may, substitute its judgment for that 
of the Hearing Officer in making any particular 
finding of fact, conclusion of law, or order. As 
to any finding of fact made by the Hearing 
Officer the Commission may make an identical 
finding without any further consideration of the 
record. 

(j) Additional Evidence -- In an appeal to the 
Commission of a Hearing Officer's Final Order the 
Commission may take additional evidence. 
Requests to present additional evidence shall be 
submitted by motion and shall be supported by a 
statement specifying the reason for the failure 
to present it at the hearing before the Hearing 
Officer. If the Commission grants the motion, or 
so decides of its own motion, it may hear the 
additional evidence itself or remand to a Hearing 
Officer upon such conditions as it deems just. 

Attorney General 1 s Model Rules as Amended Notes 
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12.2 In exercising the authority to enter a final order 
pursuant to this rule. the Hearing Officer: 

.{.!l Shall not reduce the amount of civil penalty 
imposed by the Director unless: 

!Al The department fails to establish some or 
any of the factors considered by the 
Director in setting the civil penalty 
amountj or 

i!!2 The respondent introduces new information at 
the hearing regarding mitisating and 
aggravating circumstances not initially 
considered by the Director. Under no 
circumstances shall the Hearins Officer 
reduce or mitigate a civil penalty based on 
new information submitted at the hearing 
below the minimum established in the 
schedule of civil penalties contained in 
Conlftission rules. 

i!U. May elect to prepare proposed findings of fact 
and a proposed order and ref er the matter to the 
Commission for entry of a final order pursuant to 
the seneral procedure for contested cases 
prescribed under OAR 340-11-098. 

EPresiding-OfficerLs-Proposed-erder-in-Hearing-Before-the 
Department 

3'4G-H-H4 

t~' ~n-a-eontested-ease-before-tne-~epartment;-tne 
~treetor-sna~t-e~eretse-powers-and-nave-duttes-tn 
every-respeet-tdenttea~-to-those-of-tne-eommtsston-tn 

eontested-eases-before-tne-eommtsston: 

t2' ~otwttnstandtng-seetton-t~}-of-tnts-rute;-tne 
eommtsston-may;-as-to-any-eontested-ease-over-wnten-tt 
nas-ftna~-admtntstrattve-}urtsdtetton;-upon-motton-of 
tts-enatrman-or-a-ma}ortty-of-tts-members;-remove-to 
tne-eommtsston-any-eontested-ease-before-tne 
~epartment-at-any-ttme-durtng-tne-proeeedtngs-tn-a 
manner-eonststent-wtth-GRS-ehapter-~83:1 

Attorney Generat•s Model Rules as Amended Notes 

Attachment E Page E-36 



Prooosed Amended EQC Procedure Rules 

Eftna~-erders-in-eontested-eases-Notification 

34G-H-H5 

ft} Finat-orders-in-eontested-eases-shatt-be-in-writins-or 
stated-in-tne-reeord;-and-may-be-aeeompanied-by-an 
opinion; 

t2} Finat-orders-shatt-inetude-the-fottowing: 

fa} ~utinss-on-aclmissibitity-of-offered-evidenee-if 
not-atready-tn-the-reeord; 

fb} Ftndinss-of-faet;-tnetudtng-those-matters-whteh 
are-agreed-as-faet;-a-eonetse-statement-of-the 
undertytns-faets-supporting-the-findtnss-as-to 
eaeh-eontested-issue-of-faet-and-eaeh-utttmate 
faet;-required-to-support-the-eommtssionLs-or-the 
OepartmentLs-order; 

fe} eonetustons-of-taw; 

fd} rhe-eommissionLs-or-the-OepartmentLs-Grder; 

f3} rne-l>epartment-shatt-serve-a-eopy-of-the-finat-order 
upon-every-party-or;-tf-apptieabte;-hts-attorney-of 
reeord,:o] 

Attorney General's Model Rules as Amended 

Final Orders 

137-03-070 

.{12 Final orders on contested cases shall be in writing 
and shall include the following: 

Eft}Ji.!1 Rulings on admissibility of offered evidence 
when the rulings are not set forth in the record. 

Ef2}1i!!l Findings of fact -- those matters that are 
either agreed as fact or that, when disputed, are 
determined by the fact finder on substantial 
evidence to be facts over contentions to the 
contrary. A finding must be made on each fact 
necessary to reach the conclusions of law on 
which the order is based. 

Et3}11.£l Conclusion(s) of law 
controlling law to the facts 
results arising therefrom. 

applications of the 
found and the legal 

Et~}]~ Order -- the action taken by the agency as a 
result of the facts found and the legal 
Conclusions arising therefrom. 

Ef5}1i!tl, A citation of the statutes under which the 
order may be appealed. 

~ The date of service of the order to the parties shall 
be specified in writing and be part of or be attached 
to the order on file with the asency. 

(ORS 183.470) 
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Default Orders 

137-03-075 

(1) When the agency has given a party an opportunity to 
request a hearing and the party fails to make a 
request within a specified time, or when the agency 
has set a specified time and place for a hearing and 
the party fails to appear at the specified time and 
place, the agency may enter a final order by default. 

(2) The agency may issue an order of default only after 
making a prima facie case on the record. The record 
may be made at an agency meeting, at a scheduled 
hearing on the matter, or, if the notice of intended 
action states that the order will be issued or become 
effective upon the failure of the party to timely 
request a hearing, when the order is issued. 

(3) If the notice of intended action contains an order 
that is to become effective unless the party requests 
a hearing, the record shall be complete at the time of 
the notice of intended action. 

(4) The record may consist of oral (transcribed, recorded, 
or reported) or written evidence or a combination of 
oral and written evidence. When the record is made at 
the time the notice or order is issued, the agency 
file may be designated as the record. In all cases, 
the record must contain substantial evidence to 
support the findings of fact. 

(5) When the agency has set a specified time and place for 
a hearing in a matter in which only one party is 
before the agency and that party subsequently notifies 
the agency that the party will not appear at such 
specified time and place, the agency may enter a 
default order, cancel the hearing, and follow the 
procedure described in 137-03-075(2) and (4). 

(6) When a party requests a hearing after the time 
specified by the agency, but before the agency has 
entered a default order, the agency may grant the 
request or make further inquiry as to the existence of 
the reasons specified in 137-03-075(7)(a) for the 
request being tardy. If further inquiry is made, the 
agency may require an affidavit to be filed with the 
agency. The agency shall enter an order granting or 
denying the request as described in 137-03-075C7)(e). 
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(7) (a) When a party requests a hearing after entry of a 
default order, the party may request to be 
relieved from the default order only on grounds 
of mistake, inadvertence, surprise, or excusable 
neglect. 

Cb) The request shall be filed with the agency, and a 
copy delivered or mailed to all persons and 
agencies required by statute, rule, or order to 
receive notice of the proceeding, within a 
reasonable time. If the request is received more 
than 75 days after delivery or mailing of a copy 
of the order of default to the party or the 
party•s attorney, it shalt be presumed that such 
a request is not timely. This presumption may be 
rebutted by evidence showing that the request is 
reasonably timely. 

Cc) The request shall state why the party should be 
relieved from the default order. 

Cd) The agency may make further inquiry, including 
holding a hearing, as it deems appropriate. 

{e) If the request is allowed by the agency, it shall 
enter an order granting the request and schedule 
a hearing in due course. If the request is 
denied, the agency shall enter an order setting 
forth its reasons for such denial. 

(8) The agency shall notify a defaulting party of the 
entry of a default order by delivering or mailing a 
copy of the order as required by ORS 183.330(2). 

(ORS 183.415; 183.470) 
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Reconsideration and Rehearing 

137-03-080 

(1) A party may file a petition for reconsideration or 
rehearing of a final order with the agency within 60 
days after the order is served. A copy of the 
petition shall also be delivered or mailed to alt 
parties any other persons and agencies required by 
statute, rule, or order to receive notice of the 
proceeding. 

(2) The petition shall set forth the specific grounds for 
reconsideration or rehearing. The petition may be 
supported by written argument. 

(3) A rehearing may be limited by the agency to specific 
matters. 

(4) The petition may include a request for stay of a final 
order if the petition complies with the requirements 
of 137-03-090(2)CfJ through Ci). 

(5) The agency may consider a petition for reconsideration 
or rehearing as a request for either or both. The 
petition may be granted or denied by summary order 
and, if no action is taken, shall be deemed denied as 
provided in ORS 183.482. 

(6) Any member of an agency's governing body may move for 
reconsideration or rehearing of an agency final order 
within 60 days after the order is served. 
Reconsideration or rehearing shall be granted if 
approved by the governing body. The procedural effect 
of granting reconsideration or rehearing on an 
agency 1 s own motion shall be identical to the effect 
of granting a party 1 s petition for reconsideration or 
rehearing. 

(7) Reconsideration or rehearing shall not be granted 
after the filing of a petition for judicial review, 
except in the manner provided by ORS 183.482(6). 

(8) A final order remains in effect during reconsideration 
or rehearing until changed. 

(9) At the conclusion of a reconsideration or rehearing, 
an agency must enter a new order, which may be an 
order affirming the existing order. 

(ORS 183.482) 

Attachment E Page E-40 

Notes 



Prooosed Amended EQC Procedure Rules Attorney General•s Model Rules as Amended 

Request for Stay 

137-03-090 

C1) Any person entitled to judicial review of an agency 
order who files a petition for judicial review may 
request the agency to stay the enforcement of the 
agency order that is the subject of judicial review. 

C2> The stay request shall contain: 

Ca) The name of the person filing the request, 
identifying that person as a petitioner and the 
agency as the respondent; 

Cb) The full title of the agency decision as it 
appears on the order and the date of the agency 
decision; 

Cc) A summary of the agency decision; and 

Cd) The name, address, and telephone number of each 
of the following: 

CA) The petitioner; 

CB) All other parties to the agency proceeding. 
When the party was represented by an 
attorney in the proceeding, then the name, 
address, and telephone number of the 
attorney shall be provided and the address 
and telephone number of the party may be 
omitted. 

Ce) A statement advising all persons whose names, 
addresses and telephone numbers are required to 
appear in the stay request as provided in 137-03-
090C2)Cd), that they may participate in the stay 
proceeding before the agency if they file a 
response in accordance with 137-03-091 within ten 
days from delivery or mailing of the stay 
request to the agency. 
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Cf) A statement of facts and reasons sufficient to 
show that the stay request should be granted 
because: 

CA) The petitioner will suffer irreparable 
injury if the order is not stayed; 

CB) There is a colorable claim of error in the 
order; and 

CC) Granting the stay will not result in 
substantial public harm. 

Cg) A statement identifying any person, including the 
public, who may suffer injury if the stay is 
granted. If the purposes of the stay can be 
achieved with limitations or conditions that 
minimize or eliminate possible injury to other 
persons, petitioner shall propose such 
limitations or conditions. If the possibility of 
injury to other persons cannot be eliminated or 
minimized by appropriate limitation or 
conditions, petitioner shall propose an amount of 
bond or other undertaking to be imposed on the 
petitioner should the stay be granted, explaining 
why that amount is reasonable in light of the 
identified potential injuries. 

Ch> A description of additional procedures, if any, 
the petitioner believes should be followed by the 
agency in determining the appropriateness of the 
stay request. 

(i) An appendix of affidavits containing all evidence 
(other than evidence contained in the record of 
the contested case out of which the stay request 
arose) upon which the petitioner relies in 
support of the statements required under 137·03-
090(2)(f) and (g). The record of the contested 
case out of which the stay request arose is a 
part of the record of the stay proceeding. 

C3) The request must be delivered or mailed to the agency 
and on the same date a copy delivered or mailed to all 
parties identified in the request as required by 137-
03-090C2lCd). 

(ORS 183.482) 
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Request for Stay -- Motion to Intervene 

137-03-091 

(1) Any party identified under 137-03-090(2}(d} desiring 
to participate as a party in the .stay proceeding may 
file a response to the request for stay. 

(2) The response shall contain: 

(a} The full title of the agency decision as it 
appears on the order; 

(b} The name, address, and telephone number of the 
person filing the response, except that if the 
person is represented by an attorney, then the 
name, address, and telephone number of the 
attorney shall be included and the person•s 
address and telephone number may be deleted; 

(c} A statement accepting or denying each of the 
statements of facts and reasons provided pursuant 
to 137-03-090(2)(f} in the petitioner's stay 
request; 

(d} A statement accepting, rejecting, or proposing 
alternatives to the petitioner's statement on the 
bond or undertaking amount or other reasonable 
conditions that should be imposed on petitioner 
should the stay request be granted. 

(3) The response may contain affidavits conta1n1ng 
additional evidence upon which the party relies in 
support of the statement required under 137-03-
091(2)(c) and Cd). 

(4) The response must be delivered or mailed to the agency 
and to all parties identified in the stay request 
within ten (10) days of the date of delivery or 
mailing to the agency of the stay request. 

(ORS 183.482) 
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Request for Stay -- Agency Determination 

137-03-092 

(1) The agency may allow the petitioner to amend or 
supplement the stay request to comply with 137-03-
090(2)(a)-(e) or (3). All amendments and supplements 
shall be delivered or mailed as provided in 137-03-
090(3), and the deadlines for response and agency 
action shall be computed from the date of delivery or 
mailing to the agency. 

(2) After the deadline for filing of responses, the agency 
shall: 

(a) Decide upon the basis of the material before it; 
or 

Cb) Conduct such further proceedings as it deems 
desirable; or 

(c) Allow the petitioner within a time certain to 
submit responsive legal arguments and affidavits 
to rebut any response. Petitioner may not bring 
in new direct evidence through such affidavits. 
The agency may rely on evidence in such 
affidavits only if it rebuts intervenor evidence. 

(3) The agency's order shall: 

(a) Grant the stay request upon findings of 
irreparable injury to the petitioner Eor) and a 
colorable claim of error in the agency order and 
may impose reasonable conditions, including but 
not limited to a bond or other undertaking and 
that the petitioner file all documents necessary 
to bring the matter to issue before the Court of 
Appeals within a specified reasonable period of 
time; or 

Cb) Deny the stay request upon a finding that the 
petitioner failed to show irreparable injury or a 
colorable claim of error in the agency order; or 

Cc) Deny the stay request upon a finding that a 
specified substantial public harm would result 
from granting the stay, notwithstanding the 
petitioner's showing of irreparable injury and a 
colorable claim of error in the agency order. 
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(4) Nothing in 137-03-055 or in 137-03-090 to 137-03-092 
prevents an agency from receiving evidence from agency 
staff concerning the stay request. Such evidence 
shall be presented by affidavit within the time limits 
imposed by 137-03-091(3). If there are further 
proceedings pursuant to 137-03-092(2), the agency 
staff may present additional evidence in the same 
manner that parties are permitted to present 
additional evidence. 

Request for Stay -- Time Frames 

137-03-093 

(1) Unless otherwise agreed to by the agency, petitioner, 
and respondents, the agency shall commence any 
proceeding instituted pursuant to 137-03-092(2) within 
20 days after receiving the stay request. 

(2) Unless otherwise agreed to by the agency, petitioner, 
and respondents, the agency shall grant or deny the 
stay request within 30 days after receiving it. 

(ORS 183.482) 
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Power of the Director 

340-11-136 

(1) Except as provided by rule 340-12-075, the Director, 
on behalf of the Commission, may execute any written 
order which has been consented to in writing by the 
parties adversely affected thereby. 

(2) The Director, on behalf of the Commission, may prepare 
and execute written orders implementing any action 
taken by the Commission on any matter. 

(3) The Director, on behalf of the Commission, may prepare 
and execute orders upon default where: 

(a) The adversely affected parties have been properly 
notified of the time and manner in which to 
request a hearing and have failed to file a 
proper, timely request for a hearing; or 

Cb) Having requested a hearing, the adversely 
affected party has failed to appear at the 
hearing or at any duly scheduled prehearing 
conference. 

(4) Default orders based upon failure to appear shall 
issue only upon the making of a prima facie case on 
the record. 

Attorney General's Model Rules as Amended 

Miscellaneous Rules -- Unacceptable Conduct 

137-04-010 

A presiding officer may expel a person from an agency 
proceeding if that person engages in conduct that disrupts 
the proceeding. 
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Miscellaneous Provisions 

E34G-H-~49 

GAR-enapter-340;-•o•es-340-~~-0~0-to-340-~~-~40;-•s-amended 
and-adopted-June-?5;-~9r6;-sha~~-ta~e-effeet-upon-prompt 
ft~tng-wtth-the-Seeretary-of-Stateo--fhey-sha~~-govern-a~* 
further-admtntstrattve-proeeedtngs-then-pendtng-before-the 
eommtsston-or-~epartment-e~eept-to-the-e~tent-that;-tn-the 
optnton-of-the-Prestdtng-Gffteer;-thetr-app~teatton-tn-e 
partteu~ar-aetton-wou~d-not-be-feastb~e-or-wou~d-wor~-an 
tn}usttee;-tn-whteh-event;-the-proeedure-tn-former-ru~es 
destgnated-by-the-Prestdtng-Gffteer-sha~~-app~yo1 

Procedures for Conduct of Contested Case on Order of 
Environmental Quality Connission Selecting a Land Fill 
Disposal Site Under Authority of 1985 Oregon Laws, Chapter 
679. 

340-11-141 Rules/Applicability. 

(a) The Environmental Quality Commission hereby adopts the 
Attorney General 1 s Model Rules numbered OAR 137-03-001 
through 137-03-093 and OAR 137-04-010 (Model Rules) 
for application to any contested case conducted by or 
for the Commission on its order selecting a landfill 
disposal site pursuant to 1985 Oregon Laws, Chapter 
679. 

(b) The Model Rules shall only apply to the contested case 
(or cases) described in subsection 340-11-141(a). The 
Commission 1 s rules for conduct of contested cases, OAR 
340-11-097 through 340-11-140, shall continue to apply 
in all other cases. These rules shall become 
effective upon filing of the adopted rule with the 
Secretary of State. 

Attorney General's Model Rules as Amended Notes 
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Procedures for Conduct of Contested Case on Denial Pursuant 
to OAR 340-48-035 of 401 Certification of the Proposed Salt 
Caves Hydroelectric Project. 

340·11·142 Rules/Applicability. 

(1) The Environmental Quality Commission hereby adopts the 
Attorney General's Model Rules numbered OAR 137-03-001 
through 137·03·093 and OAR 137-04-010 (Model Rules) 
for application to any contested case conducted by or 
for the Commission on denial pursuant to OAR 340-48-
035 of 401 certification of the proposed Salt Caves 
Hydroelectric Project. 

(2) The Model Rules shall only apply to the contested case 
(or cases) described in subsection 340-11-142(1). The 
Commission•s rules for conduct of contested cases, OAR 
340-11-097 through 340·11·140, shall continue to apply 
in all other cases. These rules shall become 
effective upon filing of the adopted rule with the 
Secretary of State. 

Attorney General's Model Rules as Amended Notes 
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MEMORANDUM 

To: 

From: 

Subject: 

Attachment 2 

Agenda Items K; 1, M 

Environmental Quality Commission 

Hearings Officers 

Hearing Report for PM10 Rule Change Hearings Held 
March 2, 3, 7, 9, and 10, 1988 

Summary of Procedure 

As announced in the public notice, public hearings were convened 
as follows: Wednesday March 2 in the 2nd Floor Conference Room, 
Portland Building, 1120 s.w. 5th, Portland; Thursday March 3 at 
the same location; Monday March 7, in the Jackson County 
Courthouse Auditorium, 10 s. Oakdale, Medford; Wednesday March 9 
in Conference Room A, Juvenile Justice Center, 1128 N.W. 
Harriman, Bend; and Thursday March 10 in the Court Annex 
Conference Room, 1100 L Avenue, La Grande. The purpose of the 
hearings was to receive testimony on proposed PM10 amendments to 
Ambient Air Standards, Air Pollution Emergency Rules, revisions to 
the New Source Review Rules, and Prevention of Significant 
Deterioration Rules and proposed committments for PM10 Group II 
Areas, as revisions to the State Implementation Plan. Sarah 
Armitage conducted the Portland hearings, Merlyn Hough conducted 
the Medford hearing, and Spencer Erickson conducted the hearings 
in Bend and La Grande. 

Oral and written testimony was offered by Henry Rust of Timber 
Products Co., Andre' Pinnette of Bend, sue Joerger of SOTIA, and 
John Simpson of Bend. 

Oral testimony was offered by Larry Cribbs of La Grande, John 
Charles of.the Oregon Environmental Council, Norm Cimon of La 
Grande, Jim Brown of La Grande, John J. Harmon of Medford, Elzy 
Kees of Medford, Art Balbini of Bend, Don Sands of La Grande, 
Glenn Reed of Bend, William Martin of Bend, Donna Berry of La 
Grande, Marge Woodfurd of La Grande, Marie Lester of La Grande, 
and Grant Darrow of the Oregon Chimney Sweeps Association. 

Written testimony was submitted by D'Arcy P. Bannister of the U.S. 
Department of the Interior, Llewellen Matthews of the Northwest 
Pulp and Paper Association, Thomas c. Donaca of Associated Oregon 
Industries, David S.Kircher of the U.S. EPA, Carol Pedersen 
Moorehead of the American Lung Association, Saltmen & Stevens, 
P.C. for the Cogeneration Interest Group, L.R. Starr of 
Summerville, and Max Robertson of Bend. 

Summary of Testimony 
For ease of reference, testimony taken at the March, 1988 PM10 
hearings is broken int' four categories: standards and monitoring, 
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general policy issues, field and slash burning, and residential 
woodheat. 

STANDARDS AND MONITORING 

Henry Rust 
Director, Environmental Affairs 
Timber Products Co. 
Springfield, OR 97477-0055 

Mr. Rust submitted written comments in a letter dated March 3, 
1988, and 9ral comments at the March 7 Public Hearing in Medford. 
In both sets of comments, Mr. Rust remarked that proposed Oregon 
PM10 regulations unnecessarily retain the TSP standard, which in 
his view, would require duplicate testing of some point sources. 

D'Arcy P. Bannister 
Supervisor, Mineral Issues Involvement Section 
Branch of Engineering and Economic Analysis 
U.S. Department of the Interior 
East 360 3rd Avenue 
Spokane, Washington 99202 

Mr. Bannister submitted written comments in a letter dated 
February 8, 1988. The Mineral Issues Involvement Section of the 
Department of the Interior commented on the proposed amendment of 
the Ambient Air Quality Standards (OAR 340-31-005 through 040) . 
They want to know the present emission levels from industrial 
plants and mining-related operations, and how the new air quality 
standards will affect the minerals industry. They also question 
whether it is economically feasible for mining sources of 
particulates to apply the best available control technology for 
PM10• Sources of fine particulates from mining range from open
pit blasting to emissions from processing plants. 

Llewellen Matthews 
Executive Director, Northwest Pulp and Paper Association (NWPPA) 
1300 114th Avenue S.E., suite 110 
Bellevue, WA 98004 

The NWPPA submitted written comments in a letter dated March 18, 
1988. Their comments were lengthy and are included in this 
memorandum as attachment 1. In general, NWPPA expresses concern 
that DEQ will unnecessarily be designating Group I PM10 areas as 
in nonattainment, inconsistent with EPA requirements and without 
sufficient supporting data. DEQ could be abusing its 
administrative discretion if it designates Group I areas as in 
nonattainment, based on inadequate data and inadequately explained 
or undisclosed assumptions. 



3 

In NWPPA's view, the unnecessary designation of Group I areas as 
in nonatttainment could increase Oregon's exposure to EPA's 
nonattainment area sanctions. If Group I areas were not 
designated as in nonattainment, then, in NWPPA's view, there would 
be less likelihood of application of certain EPA sanctions. 

The NWPPA also commented that the full federal Clean Air Act 
review requirements that would be required for Group I areas 
designated as in nonattainment would industrial growth and 
modernization. Compliance with lowest achievable emission rate 
(LAER) is discouraging to new sources and modernization. NWPPA 
stated that it would be difficult for an applicant to show that 
the SIP is being carried out for the nonattainment area because 
DEQ itself may face difficulties in regulating woodstoves, which 
are the major contributors to Group I PM10 problems. 

Premature designation of Group I areas as in nonattainment could 
raise the question, when three years of successful attainment have 
been demonstrated, of what date to use in calculating three years 
of valid data needed in order to de-designate the area. 

The NWPPA is also concerned that proposed DEQ regulations do not 
include any of the EPA's three phase-in exemption periods for 
preconstruction monitoring required in support of new source 
review in PSD areas. Even though DEQ knows of no proposed NSR 
sources currently doing pre-construction monitoring for 
particulate matter, there could be project applicants who could 
qualify for one or two of the exemptions proposed by EPA. 

The DEQ takes too lenient an approach to regulation of woodstoves, 
the major sources of PM10 , while it maintains requirements for 
point sources that are more stringent than federal standards. 

Finally, the NWPPA stated that there exist economic impacts of the 
proposed PM10 regulations that were not included in DEQ's 
statements of fiscal and economic impact. In addition to certain 
additional costs to the DEQ, the rules will increase pre
construction monitoring costs for NSR applicants, increase permit 
application costs to applicants going through full nonattainment 
review procedures, and increase costs for poi~t source 
curtailment. 

Thomas C. Donaca 
General Counsel 
Associated Oregon Industries 
1149 Court Street, N.E. 
Salem, Oregon 97309-0519 

Mr. Donaca submitted written comments in a letter dated March 21, 
1988. He stated that Associated Oregon Industries (AOI) reviewed 
the comments of NWPPA, and agrees with them. AOI concurs that 
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data does not at this time require designation of Group I areas as 
in legal nonattainment. Local governments should be made aware 
that designation of Group I areas as in nonattainment may 
accelerate potential for EPA sanctions. Local governments should 
also be made aware of difficulties involved with being de
designated, especially if a proposed SIP does acheive attainment 
within the EPA time frame. DEQ should take as much time as 
federal law and rules allow to develop and implement an overall 
program to achieve attainment, in view of the complexity of the 
PM10 issue, the cost to DEQ and the cost to the regulated 
community. Forcing the industrial community·to assume LAER or 
BACT in the area where industry is already the most stringently 
regulated will not be cost effective and will not solve overall 
PM10 problems. 

David S.Kircher 
Chief, Air Programs Development Section 
U.S. Environmental Protection Agency, Region 10 
1200 Sixth Avenue 
Seattle, Washington 98101 

On behalf of EPA's Region 10 PM10 Task Force, Mr. Kircher 
submitted comments by letter dated March 16, 1988. EPA's comment· 
were lengthy and will be summarized in this report and also 
included as attachment 2. 

EPA submitted the following comments: 

A "dimensionless system" of measurement, as referenced in the 
public notice, does not apply to measurement of particulate 
matter. 

DEQ failed to include a necessary definition of PM10 in the 
documents submitted for comment. 

DEQ must add a definition of "emission standard or limitation" to 
its rules, as agreed in the October 23, 1987 letter from Fred 
Hansen to Robie Russel on stack Heights and Dispersion Techniques. 

EPA objected to the definition of "ambient air" as being that 
which is "normally used for respiration by plants or animals". 
EPA's objection could be cured by removal of the word "normally", 
which they view as creating too restrictive a definition. 

EPA objected to the definition of an "ambient air monitoring site" 
as one that had been "established by the Department", and to the 
statement that "such sites are intended to represent a relatively 
broad area". 

"Equivalent method" as defined in 340-31-005(5) must clearly state 
that EPA in 40 CFR 50 defines which methods are approved for NAAQS 
compliance. 
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EPA objected to the wording of the ambient air quality rules in 
OAR 340-31-015, 020, 025, 030, 040, and 055 that restrict 
application of these standards to measurements taken at ambient 
air monitoring sites. Standards should apply to all locations in 
ambient air, regardless of where monitors are located. 

Area specific contingency plans should be revised to include by 
whom and how contingency plans will be implemented. 

It is not correct to say, under the PSD/NSR program, that no 
offset is required for PM10 . PM10 offsets must be obtained if 
emissions from a new major source or major modification to an 
existing source will cause or contribute to a violation of an 
ambient standard. 

Because an exemption for sources not significantly impacting 
designated nonattainment areas exempts certain major stationary 
sources less then 250 ton per year from the attainment area NSR 
requirements, the DEQ NSR PM10 rule does not apply to all 100 ton 
per year sources. This must be revised to comply with 40 CFR 
51.165(b) which requires the major source permit program to apply 
to any major new stationary source or major modification locating 
in areas not violating NAAQS. 

In its committal SIP for Group II areas, DEQ should identify the 
appropriate EPA regional office who will be notified when an 
exceedance of the PM10 NAAQS is observed. 

The terms "attainment" and "nonattainment" 
Group II areas should appear in quotations 
not being officially designated as such. 

used in reference to 
because PM1o areas are 

The report on the final status evaluation of each of the Group II 
areas along with the inventory of actual and allowable emissions 
for these areas must be submitted to EPA no later than August 30, 
1990, not September 1, 1990. 

Andre' Pinette 
61210 Farrell Road 
Bend, Oregon 97702 

Mr. Pinnette submitted both oral and written comments at the March 
9 hearing in Bend. He stated that he was disappointed that not 
more Bend residents attended the March 9 hearing. Mr. Pinnette is 
concerned that monitoring and interpretation of air quality data 
in Bend be done equitably. He wants more information on the role 
of inversions on high pollution days and the naturally occuring 
background level of PM10 particles. In addition, Mr. Pinette is 
concerned about the impact of woodstove regulation on low income 
persons, and wants a balance in the quality of life in Oregon. 
Woodstoves should not be abolished. 



Larry Cribbs 
P.O. Box 2873 
La Grande, Oregon 97850 
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Mr. Cribbs presented oral comments at the March 10, public hearing 
in La Grande. He stated that the DEQ needs to make a better 
effort to inform the public in Eastern Oregon. DEQ should leave 
copies of rule packages at public libraries, and generally make 
information more accessible. Mr. Cribbs is concerned that there 
is only one monitoring station in La Grande. There may be a need 
for more than one monitor. It is important to know the background 
level of particulates from natural sources, such as forest fires, 
in order to be able to determine which sources of particulates can 
be controlled. Mr. Cribbs believes that monitoring around the · 
perimeter of the La Grande area could provide information on 
particulates transported into the area. Federal agencies should 
be made to comply with state's smoke management plan. 

John Charles 
Oregon Environmental Council 
2637 S.W. Water Street 
Portland, Oregon 97201 

Mr. Charles presented oral comments at the March 2 meeting in 
Portland. He stated that a PM10 standard shorter than 24 hours is 
needed because problems are related to peaks from primary sources. 
Averaging readings over a 24 hour period makes PM10 problems 
appear to be less than they are. The state should go beyond the 
EPA's 24 hour approach and use an 8 to 4 hour standard to address 
the peak problem. Mr. Charles objected to the standards proposed 
for use in classifying Group I and Group II areas. Group I areas 
should be those with a 60% or greater chance of violating PM10 
standards, instead of a 95% or greater chance. DEQ should 
establish stricter criteria than the EPA on designation of Group I 
areas. Additional monitoring will cause Group II areas t6 be 
redesignated as Group I areas, and this will involve SIP 
revisions, delays, and later dates for compliance. 

GENERAL POLICY ISSUES 

Sue Joerger 
Executive Vice President 
Southern Oregon Timber Industries Association (SOTIA) 
2680 N. Pacific Hwy. 
Medford, OR 97501 

Ms. Joerger offered both oral and written comments at the March 7 
Public Hearing in Medford. SOTIA had no comments on the new 
standards and proposed changes. It approved of the manner in 
which DEQ incorporated new EPA standards into Oregon 



7 

administrative rules. Ms. Joerger's remarks were an effort to put 
Group I area control strategies in context of issues facing 
southern Oregon timber industry. If implemented, new Forest Plans 
would reduce timber supplies by 36% in the Rogue and 10% in the 
Siskiyou National Forest. If there is a timber shortage and 
regional competition for raw materials, the cost of lumber will 
increase. In this situation, Jackson and Josephine County timber 
industry may have difficulty competing in the marketplace. Prices 
of softwood are set nationally, therefore Jackson and Josephine 
County industries are unable to remain competitive by passing 
along increased costs. Timber supplies may be further reduced by 
the plan to make the Siskiyou National Forest a National Park. 

Since the late 1970s, Jackson County industry has reduced its 
emissions by 69%, and today, only 13% of worst day and 21% of the 
annual average day problem is attributable to industry. Ms. 
Joerger stated that the real problem is caused by smoke from wood 
stoves which contributes 65% of worst day problem and 41% of the 
annual average problem. If DEQ were to close down the forest 
products industry, a PM10 problem would still exist in the AQMA. 
The PM10 problem cannot be solved by regulation of industry alone. 

SOTIA opposes DEQ's proposed rules which would not treat all Group 
I areas the same. Their competitors outside of a Group I area 
have an advantage, and their competitors in other Group I areas 
could also have an advantage if Group I rules are not uniform. 

If timber supplies decrease and the DEQ passes its proposed rules 
for PM10 for the Medford-White city Group I area, manufacturers in 
Jackson and Josephine Counties will be unable to compete 
effectively in national markets. Many companies may not be able 
to afford the capital outlays necessary to comply with new PM1o 
rules. 

Carol Pedersen Moorehead 
Regional Director 
American Lung Association-Central and Eastern Regions 
25 N.W. Minnesota st. 
Bend, OR 97701 

Ms. Pedersen-Moorehead submitted written comments in a letter 
dated March 11, 1988. ·Ms. Pedersen Moorehead commends the DEQ for 
introducing new PM10 standards. It is essential that we are aware 
of and monitor closely those pollutants known or suspected to 
cause damage to human health. She encourages DEQ to perform 
intensive air quality monitoring for more than one year in 
affected areas because of variations in conditions. When 
possible, monitoring should continue year-round to assure clean 
air. 
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Saltman & Stevens, P.C., 
1515 s.w. Fifth, Suite S55 
Portland, OR 97201 

Representing: Cogeneration Interest Group, including Snow Mountain 
Pine, Kinzua Corporation, Blue Mt. Forest Products, Prairie Wood 
Products, catalyst Hudson, Douglas County, D.R. Johnson Lumber 
Co., Biomass I and catalyst Energy Development Corporation 

On behalf of the Cogeneration Interest Group, the law firm of 
Saltman & Stevens submitted written comments in a letter dated 
March 18, 1988. The Cogeneration Interest Group stated that 
current new and relatively unproven technologies, including high 
pressure bag houses and electrostatic precipitators are not cost 
effective for reducing PM10 . In the Group's view, implementation 
of the proposed PM10 rules would result in higher electric power 
rates and cause fuel switching to natural gas, greater reliance on 
hydroelectric potential as well as increased use of wood stoves by 
residential customers. Increased use of residential wood heat 
would increase PM+o problems. The Cogeneration Interest Group is 
interested in having an opportunity to discuss PM10 regulation 
issues in greater detail. 

Norm Cimon 
1208 1st Street 
La Grande, Oregon 

Mr. Cimon presented oral comments at the March 10 meeting in La 
Grande. He stated that DEQ should inform the public earlier about 
public hearings. Mr. Cimon questions replacement of the TSP 
standard, but will accept this if the new PM10 standard 
effectively regulates the same pollutants. He is concerned with-"" 
volitalization of chemicals sprayed on burned fields. Sprayed and 
burned wheat fields could produce dangerous bi-products. Mr. 
Cimon favors the use of tunable lasar devices for pollution 
control. Woodstove smoke problems should be separated from 
agricultural burning problems. Self monitoring will work for the 
majority of agricultural burners, but there will always be a 
minority which fails to comply. Mr. Cimon supports block grants 
to assist in the switch over to alternate sources of heat. Area 
physicians should be surveyed to obtain an idea of particulate 
related health problems. 

Jim Brown 
P.O. Box 300 
La Grande, Oregon 

Mr. Brown presented oral comments at the March 10 meeting in La 
Grande. He commented on his lack of notice regarding the La 
Grande PM19 meeting. Up until this point, DEQ has had very little 
~ommunity involvement in the Grande Ronde Valley. There is a need 
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for a comprehensive smoke management plan in Eastern Oregon. Mr. 
Brown supports implementation of a "Clean Air Electric Rate" 
during periods of atmospheric inversion. In addition, a community 
based conservation program is important so people will use less 
fuel, pollute less. It is possible to super-insulate close to 
100% of homes. There is not enough local political leadership on 
pollution problems. Funds may be available from the DEQ or EPA. 
DEQ has asked the area to come up with a pollution management 
program, but few people realize this because of lack of 
involvement by the DEQ. 

John J. Harmon 
Chair, Air Quality Commission 
Medford Chamber of Commerce 
P.O. Box 1511 
Medford, Oregon 97501 

Mr. Harmon presented oral comments at the March 7 meeting in 
Medford. He supports DEQ's adoption of the federal PM10 
standards, and asks DEQ to act as an advocate for enforcement of 
the rules. PM10 rules should not be more restrictive in Medford 
than in other areas. For fairness of administration, there should 
be no unique rules for the Medford AQMA. Mr. Harmon expressed the 
wish to participate in the full control strategy that will be 
developed for the Medford AQMA. 

Elzy Kees, Jr. 
2617 Howard Avenue 
Medford, Oregon 

Mr. Kees presented oral comments art the March 7 meeting in 
Medford. He questions the need for the PM10 regulations. He 
would like to see information from the Surgeon General or other 
studies proving that particulates cause illness. Have there been 
any deaths due to woodsmoke,and has anyone been hospitalized 
because of it ? Disease can be caused by well insulated homes, 
especially those using air conditioners. Mr. Kees believes that 
more people are affected by pollen than by woodsmoke. The Rogue 
Valley has already cleaned-up its air without government 
intervention. Mr. Kees believes that particulates could be 
carried into the area from outside sources. The jet stream could 
be carrying particulates from Japan. · 
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FIELD AND SLASH BURNING ISSUES 

L.R. Starr 
Rt. 1, Box 102; Slack Lane 
Summerville, OR 97876 

Mr. Starr submitted written comments in a letter dated March 16, 
1988. Mr. Starr is a farmer who described the difference between 
burning acreage of wheat stubble and working wheat stubble back 
into the ground. When wheat stubble is not burned, two additional 
operations are necessary: using a beater and discing. Wheat 
fields that were burned are more productive and lose less money 
due to disease. 

There are great difficulties in rotating wheat with seed grass 
when either crop is incorporated instead of burned. For farmers 
rotating wheat and seed grass, it is not cost effective to 
incorporate wheat straw. cutting cost and receiving return on 
investments in agriculture is the difference between forclosure 
and a paying operation. 

Art Balbini 
7101 s.w. Mcvey 
Bend, Oregon 

Mr. Balbini presented oral comments at the March 9 meeting in 
Bend. He lives 15 miles north of town up on a hill, and can see 
Mt. Bachelor during the winter. However, in the summer during 
burning periods, he cannot see the mountain. Mr. Balbini feels 
that before DEQ looks at regulating wood stoves, it should 
consider smoke that is blowing into the Bend area. Farmers in 
Madras burn and Bend sometimes receives the smoke because it blows 
in the wrong direction. 

Don Sands 
Manager, Valley Chemical 
Member, La Grande Chamber of Commerce, La Grande & Union County 
Natural Resources Task Force 
1002 3rd Street 
La Grande, Oregon 

Mr. Sands presented oral comments at the March 10 meeting in La 
Grande. He objects to having had little notice of the PM10 public 
hearing in La Grande. Smoke should be kept in perspective. It is 
essential to burn fields and slash. Agriculture and timber are 
the two main supporting resources of the Grand Ronde Valley. Self 
monitoring must work without government intervention, although 
occasionally mistakes are made. Uncontrolled wildfires burning in 
the wilderness areas during summer 1987 filled the valley with 
smoke, and farmers took the blame. Mr. Sands is concerned that 
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the bureaucratic process could lead to excessive regulation, and 
costly, complicated laws. 

RESIDENTIAL WOOD HEAT 

Glenn Reed 
Mayor, City of Bend 

Mayor Reed presented oral comments at the March 9 public hearing 
in Bend. He remarked that the city council is aware of the 
increased smoke problem. Mayor Reed is not in favor of mandatory 
curtailment, but thinks that voluntary curtailment could work. 
Wood is a secondary source of heat for many Bend residents. 
Residents of the West side have a more severe smoke problem than 
elsewhere, especially those suffering from respiratory disorders. 

John Simpson 
1449 N.W. Saginaw 
Bend, Oregon 97701 

Mr. Simpson presented both oral and written comments at the March 
9 meeting in Bend. His written comments were presented in a 
letter dated March 8, 1988. After an absence o.f eleven years, Mr. 
Simpson returned to live in Bend and was shocked at the 
deterioration of air quality due to woodstoves. Bend is a 
community where people enjoy clean air and clear skies. Bend is 
also a tourism-oriented economy, whose resources require 
extraordinary care. Mr. Simpson burns wood for heat, and has 
learned to minimize visible emissions. Greater numbers of wood 
burners burn incorrectly, contributing-to much of Bend's problem. 
Mr. Simpson supports DEQ's efforts to regulate burning. 

Twenty four hour averaging of pollution conditions is not 
appropriate to gauge air quality. Periods of poor air quality 
occur when both children and adults are likely to be outdoors. 

DEQ is urged not to use Klamath Falls as a standard to measure 
"bad" air. 

Max Robertson 
1427 N.W. Quincy 
Bend, Oregon 97701 

Mr. Robertson submitted written comments at the Bend Meeting in a 
memorandum dated March 9, 1988. He remarked that the woodsmoke 
problem is a concern to Oregon cities with the increased emphasis 
on the economics of energy and heating. More use of wood for heat 
has compounded Bend air quality problems, and caused a situation 
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of real concern. Mr. Robertson strongly encourages the DEQ to set 
standards and to strengthen emissions controls on woodstoves. 

William T. Martin 
2326 N.E. Ravenwood 
Bend, Oregon 97701 

Mr. Martin presented oral comments at the March 9 meeting in Bend. 
He stated that he lives downwind of woodstoves and a mill. He 
supports PM10 standards because he believes that the smoke problem 
is becoming worse. He can no longer exercise outdoors in the 
winter. Smoke has been proven to diminish childrens' aerobic 
capacity. Poor air quality is of great concern to Bend's resident 
athletes, of which there are many. Mr. Martin would like to see a 
workable partnership between citizens and industry. He does not 
understand why DEQ proposes a 24 hour PM10 standard, and thinks 
that looking at 3 or 6 hours in the evening when ventilation is 
poor would make more sense. DEQ should spend more money on 
informing people about the environmental and health hazards of 
wood smoke. 

Donna Berry 
1205 4th street 
La Grande, Oregon 

Ms. Berry presented oral comments at the March 10 public hearing 
in La Grande. She read the Omni report and is concerned about 
health effects of aldehydes in smoke. Aldehydes are known lung 
irritants and will aggravate emphysema and asthma. 

Marge Woodford 
1202 Penn 
La Grande, Oregon 

Ms. Woodford presented oral comments at the March 10 meeting in La 
Grande. She commented that public education is important because 
many stoves now are operated by people who do not know how to burn 
wood correctly. Smoke from outdoors come back inside of peoples' 
houses and is worse for health than cigarette smoke. Residents of 
smokey areas may lose sight of the problem because they can become 
accustomed to a smokey environment. Especially respiratory 
patients can become prisoners in their own homes on smokey days. 
Ms. Woodford favors voluntary curtailment during inversion days in 
the winter. 
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Commissioner Marie c. Lester 
La Grande, Oregon 

Commissioner Lester submitted oral comments at the March 10 
meeting in La Grande. She commented that she was not given 
adequate notice to prepare for the hearing. The Health Department 
has studied the PMio particulate problem in La Grande. The wind 
usually clears out inversions. It is important to consider field 
burning and wood smoke issues separately. Commissioner Lester is 
concerned about the economic issues centered around wood heating. 

Grant Darrow 
Vice President 
Oregon Chimney Sweeps Association 

Mr. Darrow presented oral comments at the March 10 meeting in La 
Grande. He offered the following remarks: Eighty percent of the 
local population heats with wood, and the economic role of 
woodstoves in the community is great. stoves can be burned 
cleanly. Banning of woodstoves is wrong. Mr. Darrow supports the 
monitoring of PM10 , but thinks there should also be a chemical 
analysis of what is collected. "Fingerprinting" will reveal main 
sources of particulates, and allow the community to address the 
problems. DEQ has not done enough public education. Too many 
people wrongly believe that DEQ has issued a "silent catalytic 
mandate". People should understand that catalytic stoves are not 
required. Mr. Darrow is concerned that catalysts are neither 
operated nor working properly. 
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811 SW Sixth Avenue 
Portland, OR 97204 

ATTACHMENT 1 

NORTHWEST 
PULP&PAPER 

SUBJECT: NWPPA COMMENTS ON DEQ PROPOSALS TO IMPLEMENT EPA'S 
NEW PM-10 STANDARD 

Dear Mr. Erickson: 

Thank you for the information that the deadline for comments has been extended to March 
21, 1988. The proposed rule changes entail some complex issues and the additional time 
is appreciated. NWPPA's comments pertain to four issues: 

• the proposal to exceed the federal concept for Group I areas by 
prematurely treating them as lelJ.a!. nonattainment areas for PM-1 O 
{thereby triggering LAER and offset requirements for new major sources 
instead of BACT); 

• not including a phase-in period for preconstruction monitoring for 
PM-1 O where current data is not available; 

• , general approach to woodstoves; during air pollution episodes; and 

• adequacy of fiscal and economic impact analysis. 

These issues pose two overall concerns. 

First, it appears that the package of proposals to implement the PM-1 O standard is 
based on an approach which is more stringent toward stationary sources to compensate 
for a perceived lack of authority to adequately address woodstoves. 

Such an approach is ill-advised because it could inadvertently cause greater emissions of 
PM-10. It is well recognized in the various Oregon emission inventories that 
woodstoves are the single largest contributors of PM-10 and together with soil and road 
dust account for approximately two-thirds of the total; whereas major point sources 
account for approximately one-fifth. Given these levels of contribution, it is unlikely 
that increasingly stringent measures aimed at point sources will achieve enough 
incremental gain to compensate for woodstoves. More importantly, more stringent 
requirements for point sources could worsen air quality problems under two scenarios. 
One is that many sources would attempt to keep obsolete equipment longer rather than to 

NORTHWEST PULP & PAPER ASSOCIATION 1300 114TH AVENUE SOUTHEAST, SUITE 110 .BELLEVUE, WASHINGTON 98004 (206) 455-1323 
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modernize and apply LAER. The other is that those with power boilers needing 
modernization might go to cogeneratiori to offset some of the increased costs. Utilities 
would be required to purchase the power and if residents perceived this as increasing 
their electricity rates might increase reliance on woodstoves. It must be remembered 
that woodstove users sometimes react to subjective views of utilities and costs rather 
than rational views of air quality. 

Secondly, the fiscal and economic impact analysis does not address many of the known 
impacts that exceeding federal requirements will have on either the regulated 
community or the DEQ. For the regulated community there are the increased costs of 
additional pre-construction monitoring, additional permit application costs with LAER 
review, and additional construction costs. For the agency there are additional costs in 
staff resources in reviewing all of the above, as well as costs of additional document 
preparation and sorting out unnecessary legal complications. There may be a cost 
difference in preparing a SIP for nonattainment areas versus a control strategy 
document to bring Group I areas into compliance in three years. EPA estimates that it 
requires up to four years work and $250,000 to develop a SIP for each nonattainment 
area. Then, there would be the cost and time involved in de-designating the 
nonattainment areas if the control strategies are successful. The legal confusion and cost 
may outlast the actual nonattainment problems. 

Designating an area as legal nonattainment is a momentous decision and one which should 
not be made lightly. According to DEQ statements in EQC Agenda Item D, control 
strategies for Group I areas will be the subject of a separate rulemaking following the 
adoption of this package. Consequently, it appears that the DEQ could delay its decision 
regarding legally designating Group I areas as nonattainment until the subsequent 
strategies are determined. 

At a minimum, NWPPA requests delay in the decision to designate Group I areas as 
nonattainment until a complete package of control strategies can be developed or until 
actual data warrants this legal classification. 

These problems are explained in the detailed comments which are attached. 

Thank you for your consideration. 

Sincerely, 

~tfA~ 
Llewellyn M.atthews 
Executive Director 

LM:sd 

Attachment: Specific Comments 



ATIACHMENT 

SPECIFIC COMMENTS 

ISSUE I: Pesignating Group I areas as legal non attainment areas for PM-10 

In promulgating a new PM-10 standard for particulate, EPA devoted a great deal of 
consideration (and much of the July 1, 1987 preamble) to the subject of the legal 
pathway for implementation. Out of the lengthy and somewhat tortuous prose of the 
preamble, EPA offered two concepts which bear on this issue. 

First, EPA determined that the applicable procedures for new PM-10 nonattainment 
areas should be derived from Section 11 O of the Federal Clean Air Act and not Part D 
which governs areas which were in nonattainment in 1977 and failed to meet the 
compliance deadlines. Part D sanctions are not of immediate concern unless the new area 
fails to come into compliance within the applicable time frame. 

Secondly, EPA offered the following concept for designating nonattainment areas. If there 
is sufficient PM-1 O data to define an area as nonattainment in accordance with Appendix 
K of 40 CEA Part 50 (three years of valid data) then the need for SIP revision can be 
determined relatively easily. For areas where there is insufficient data, a three-step 
process is to be used to classify areas preliminarily as Group I, II or Ill. Group I areas 
have a high probability of exceeding the PM-1 O standard but are not legal nonattainment 
areas until further determinations are made. This second approach is based on 
probabilities where there is limited or uncertain data when the uncertainties are 
resolved with actual data, then a different legal procedure and schedule applies. Thus, 
there are two different designation schemes with distinct legal consequences. 

The Oregon DEQ has correctly used the preliminary classification system but then mixes 
up the two available legal procedures by further classifying Group I areas as 
nonattainment, reasoning this is immediately necessary "to avoid federal sanctions." 

As mentioned above, EPA interprets Part D sanctions as not immediately applicable. 
This is explained further below. Also, the DEQ, in EQC Agenda Item D, states that control 
strategies for Group I areas must be coordinated with local governments and cannot be 
completed until May 1, 1988. Thus, there is no real need to classify Group I areas as 
nonattainment at this time. 

Some of the problems of prematurely designating Group I areas as nonattainment include: 

1 . Inconsistency with EPA's legal definition of nonattainment may be "arbitrary and 
capricious" 

Section 171 (2) of the federal Clean Air Act defines a "nonattainment area" as: 

"for any air pollutant an area which is shown by monitored data or which is 
calculated by air quality modeling (or other methods determined by the 
Administrator to be reliable) to exceed any NAAQs for such pollutant." 
(emphasis added) 

Historically (prior to the current efforts to develop a PM-1 O standard and determine 
PM-10 nonattainment areas), nonattainment designations were among the most 



thoroughly litigated administrative choices under the Clean Air Act. With respect to 
designations based on modeling versus monitoring, the cases have upheld agency 
discretion but have made it clear that modeling exercises will be reversed if 
assumptions are undisciosed or inadequately explained. See Columbus and Southern Ohio 
Electric Company v. Costle, 638 F. 2d 910, 912 (6th Cir. 1980) and Cincinnati Gas and 
Electric Company v. Costle, 632 F. 2d 14, 19 (6th Cir. 1980). 

In the present instance, EPA notes there is reason to doubt PM-10 monitoring data that 
is available for designation purposes and it is partly for this reason that it devised the 
preliminary classification system. Specifically, at page 24680, footnote 7, of the July 
1988 Federal Register, the preamble states that EPA has found some uncertainty exists 
in the PM-1 O measurements collected prior to 1987 with the PM-1 O instruments 
available at that time; depending on the instrument, there is a zone of uncertainty of +/-
20 percent around the standard for the purpose of calculating the probability of 
attainment. 

Oregon's baseline PM-10 data is from the 1984-1986 period and design values for 
proposed Group I areas are considered approximate. 

Given the probability guidelines developed by EPA for preliminarily classifying Group I 
areas, and the time frame of the Oregon baseline data, it is probably correct to classify 
certain areas as Group I; however it is probably arbitrary and capricious to go further 
at this time and classify Group I areas as legal nonattainment. 

2. Qesiqnating Group I areas as legal non attainment areas may increase. instead of 
decrease. the probability of federal sanctions 

The EQC Agenda Item F at page 3 states: "Failure to have an adequate strategy to achieve 
compliance in Group I areas could lead to federal funding and construction sanctions." A 
similar statement is made in EQC Agenda Item D. The rationale for designating Group I 
areas as nonattainment is that this is necessary as part of having an adequate strategy to 
filLQ.id. federal sanctions. Ironically, as a legal matter, this proposal accomplishes the 
opposite and increases the probability of federal sanctions sooner. 

EPA explained in the July 1, 1988 Federal Register preamble pages 24677-82, that 
Section 11 O SIP requirements apply to newly designated PM-1 O nonattainment areas 
and to a certain extent areas preliminarily classified as Group I. Part D sanctions (for 
nonattainment that failed attainment deadlines in first round SIPs} do not apply. EPA 
(page 24682) is clear that federal intervention is provided for under Section 
110(c}(1} if a state fails to submit a plan at all or the plan submitted is inadequate for 
attainment compliance with PM-1 0. 

EPA does not suggest Section 110 sanctions would be considered for areas preliminarily 
categorized as Group I, but does raise the question (suggesting the possibility} as to 
whether the sanctions apply to actual PM-10 nonattainment areas. EPA states its 
intention to explore the legal issues, appropriateness and authority for imposing 
construction bans and funding sanctions under Section 11 O to actual PM-1 O 
nonattainment areas. 

Assuming EPA resolves these questions in the affirmative, the DEQ proposal to designate 
Group I areas as nonattainment actually increases the exposure to federal sanctions. 
Also, although EPA clearly did not intend such a result, it appears the DEQ's proposed 
designation of Group I areas as nonattainment areas means DEQ intends Part D review 
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procedures to apply. This raises another legal uncertainty in whether DEQ is also 
unnecessarily increasing Oregon's exposure to Part D sanctions. 

3. Prematurely designating Group I areas as nonattajnment will discourage future 
growth/modern iz atjon 

If the DEQ defers designating Group I areas as nonattainment, it could proceed to develop 
control strategies pursuant to EPA requirements and decide as part of the pending 
process on a case-by-case basis, whether more stringent new source reviews (LAER or 
other) are necessary. Thus, the DEQ would have flexibility based on actual needs that 
emerge as part of developing the control strategies. 

If the DEQ designates Group I areas as nonattainment, then presumably full federal Clean 
Air Act reviElw requirements under Part D, Section 173 would be required, including: 

• offsets or "further reasonable progress" demonstration for the region; 

• compliance with lowest achievable emission rate (LAER); 

• all major sources owned by the applicant are in compliance or on a 
schedule for compliance; and 

• the applicable implementation plan is being carried out for the 
nonattainment area. 

The problems for stationary sources seeking to expand or modernize center primarily 
around the second and fourth requirements. 

LAER means the most stringent level of control for the particular source category unless 
the applicant shows it is not achievable. The problems with LAER have to do with the 
practicality of identifying some uncertain technology that exceeds NSPS. The agency and 
applicant are cast in an adversarial position of arguing whether some extreme control 
technology required in another situation is or is not too radical. In the final analysis, 
the single most discouraging type of review for a new source and modernization is LAER. 

Also, the applicant would be required to show the SIP is being carried out for the 
nonattainment area. Since the major category of PM-1 O emissions in Oregon's Group I 
areas is woodstoves and because the DEQ doubts its legal authority with respect to 
woodstoves, it is unlikely that a private applicant will be able to satisfy this 
requirement if DEQ itself is uncertain. 

4. Prematurely designating Group I areas as nonattajnment will create legal 
problems wjth respect to the demonstration needed to de-designate the area 

EPA requires states with Group I areas to submit complete SIPs within nine months of 
promulgation of the PM-1 O standard that will demonstrate attainment as expeditiously 
as possible but not later than three years from SIP cipproval. 

Assuming the control strategies proposed for Group I areas are successful and attainment 
is demonstrated at the end of the specified three years, the legal consequences of 
nonattainment status need not be triggered. If Group I areas are classified as 
nonattainment now (in advance of three years valid data) questions are created as to what 
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is the applicable date from which three good years of valid data must be shown in order 
to de-designate the areas. 

ISSUE II: No phase-in exemption periods for pre-construction monitoring where 
current PM-10 data is not available is inconsistent with federal rules and may 
adversely affect new proposals 

The proposed DEQ regulations do not include a phase-in exemption periods for pre
construction monitoring required in support of a new source review (NSR) in PSD 
areas. Normally under PSD rules, one year of monitoring is required but sources may 
rely on other applicable monitoring in the proximity. EPA, in promulgating the PM-1 o 
standards, recognized problems to applicants with plans underway and provided three 
phase-in exemption period depending on when the PSD application is complete. 

The DEQ rationalizes disallowing the three phase-in exemption period for monitoring in 
EQC Agenda Item F by stating, "No proposed NSR sources are currently known by the 
Department to be doing pre-construction monitoring in Oregon for particulate matter, 
so no current programs are known to be affected." 

This reasoning appears to be an error in interpreting how EPA visualized the phase-in 
exemption periods for monitoring to be applied. First, EPA's proposal specifies that a 
NSR applicant is eligible for the phase-in monitoring depending on when a complete PSD 
application is submjtted (page 24686). Eligibility does not have to do with commencing 
pre-construction monitoring by June 1988 as suggested by the DEQ. 

Specifically, EPA established the following phase-in periods: 

• Complete PSD applications submitted within 1 O months after the new 
PM-1 O standard have no new monitoring requirements; 

• complete PSD applications submitted within 10-16 months may use 
existing PM-1 O or PM-15 representative data or collect data which can 
come from non-reference methods and will involve at least 4 months of 
data; 

• complete PSD applications submitted within 16-24 months must use 
reference methods and have at least 4 months of data. 

Although DEQ may be correct that there appear to be no project proponents who will 
have pre-construction monitoring in place by June 1988, this is not the criteria for 
eligibility for one of the phase-in exemptions. It is entirely likely that there are 
project applicants who could qualify for the second or third of EPA's three exemptions. 
For example, any modernization replacement at a pulp mill. As another example, there 
appears to be progress in the proposal for a groundwood mill in Southern Oregon. In the 
latter case, requiring a full year of reference method PM-10 monitoring could cause the 
project proponents to consider locating in Northern California instead. 

ISSUE Ill: General approach to woodstove curtailments during ajr pollution episodes 

The EQC Agenda Item E document states that clarification is needed that wood and coal 
space heating shall be curtailed when future legal authority exists to do so. Meanwhile 
the proposal amendments to the Air Pollution Episode requirements appear to be very 
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minimal with respect to woodstoves compared to point sources. For Warning and 
Emeraency Levels, woodstoves and fireplace use is prohibited if legal authority exists 
whereas point sources are required to shutdown and to "assume economic hardships." 

Again, this illustrates relative leniency toward woodstoves, the major sources of PM-1 o 
while elsewhere requirements for point sources are more stringent than federal 
requirements. 

ISSUE IV: Adequacy of fiscal/economic Impact analysis 

In the foregoing comments, a number of economic impacts were identified which were 
not mentioned in the DEQ statements. These are summarized together as follows: 

• Increased costs to DEQ for SIP preparation and resolving legal ambiguities 
for Group I areas which are prematurely designated legal nonattainment; 

• increased costs to DEQ for data demonstrating that a legal nonattainment 
area may be de-designated; 

• increased pre-construction monitoring costs for NSR applicants under 
DEQ's proposal as opposed to EPA's phase-in exemptions (several 
applicants will experience cost differences due to 12 months as opposed to 
4 months of monitoring); 

• increased permit application costs to the agency and applicant in going 
through full nonattainment review procedures as opposed to Group I area 
control strategies envisioned by EPA; 

• increased costs for point source curtailment as opposed to woodstoves. 

5 



ATTACHMENT 2 

US. ENVIRONMlNT1\I_ Pf10TECTION AGlNCY 
HEGION :J 

:::c.:n ~;1x 1 H A\~; HJE 

'.~EJ\T1L[ i\1,\'._·Hllil·,;()~~ 98101 

Hf:PL Y TU 
•\fTIJ OF AT-092 

John Kowal czyl<, Manager 

"! n 1 G ·1· 0•00 JV, \I\ ... 1..<J 

Planning & Development, Air Quality D·ivision 
Oregon Department of Environmental Quality 
811 Southwest Sixth Avenue 
Portland, Oregon 97204-1334 

Dear Mr. Kowalczyk: 

"!"') 
Ju .... QUALITY CONTRO; 

Members of EPA Region 1 0' s PM1 o Task Force have reviewed DEQ' s draft 
rules submittal which included the PM10 Ambient Standard and Emergency 
Action Manual modifications, New Source Review (NSR) and Prevention of 
Significant Deterioration (PSD) rule revisions, and Group II committal SIP. 
We appreciate this opportunity to comment on your proposed ru·le revisions 
whi 1 e they are stil 1 in draft. 

It is our intent in reviewing and commenting on state rule rev1s1ons 
that changes conform with federal requirements, i.e. that these revisions are 
no less stringent than required by the federal Clean Air Act (CAA). 
Therefore, in our comments, we have tried to distinguish between those 
changes which must be made to your proposed rules in order to satisfy CAA and 
regulatory requirements and changes which are our recommendations. 

Our comments appear in the enclosure and are organized by agenda item. 
If you have any questions regarding our comments, please feel free to contact 
me at (206) 442-4198 or Ann Williamson at (206) 442-8633. 

Sincerely, 
ct-- ·r - ) ./ 
I ·.~/I., /. /Ji·'t;' / 

L-c / 1, ' '"' L 

1 11 David S. Kircher, Chief 
1 Air Programs Development Section 

Enclosures 1 and 2 

cc: Jim Herlihy, 000 
Ron Householder, DEQ 



Enclosure l 

Agenda Item D: _!.!!_f_si_1'1c2tional R·:JJ_Q_r:t: IJ(:1<1 h~rl_~_1:al -~mbient Air Quality 
Sta ncu: for Part i cul a~e Matter ffii]()) and I ts Effects on 
Oregon s .~ir Qua] ity Program-

We have no comments on this agenda !ten. 

Agenda Item E: Request for Authorization to Conduct a Public Hearing to A~end 
ATT'bient Air Standards (OAR-340-31-::umi through -055) and Air 
Pollution Emergencies (OAR 340-27-00b through -012) 
Principally to add New Federal PM10 Requirements as a 
Revision to the State Implementation Plan-

A ttachment 1- We have no comments on this portion of Agenda I tern E. 

Attachment 2- On the second page of the attachment under Items 2. and 
5., it is incorrect to include particulate in a "dimensionless system". By 
definition and due to particulate matter's capacity to exist in two distinct 
phases (solid/liquid-gas), it must be expressed in terms of mass per unit 
standard volume (ug/m3), 

Attachment 3 (Defihitions (340-31-005))- Our comments on Attachment 3 
are divided into three sections: ·general definition requirements for an;bicn 
standards, ·general definition requirements for SIP revisions and specific 
comments on DEQ's proposed rule revisions. The ambient standards and general 
SIP revision comments are based on a comparison of the guidance EPA provides 
each of the state and local agencies in a letter dated February 4, 1988, and 
the proposed revisions as they appear in this draft submittal. 

For Ambient Standards: 

Although PM]o has been added to the section on ambient air quality 
standards (340-31-015), there appears to be no definition of PM10 including 
reference methods under 40 CFR Part 50, Appendix J or an equivalent method 
designated in accordance 11ith 40 CFR Part 53 ( 40 CFR 50. 6 ( c)). A definition 
of PM1 o is required. 

For General SIP Revisions: 

It is unclear from DEQ's submittal whether "particulate matter" or 
"particulate matter emissions" are defined anywhere in the Oregon rules. If 
they are not, then definitions for "particulate matter" (40 CFR 51.100 (oo)) 
and "particulate matter emissions" (40 CFR 51.100 (pp)) must be added to this 

.rule revision. Neither "PM10".• including reference methods under 40 CFR 
Part 50, Appendix J or equivalent method designated in accordance with 40 CFR 
Part 53 (40 CFR 51.100 (qq)) nor "PM10 emissions" (40 CFR 51.100 (rr)) are 
currently defined in the rule. These definitions must be included. Further, 
revisions to requirements for sources to report PM10 emissions instead of 
(or in addition to, optional) particulate matter emissions, effective January 
1, 1988 (40 CFR 51.322(a)(l) and (b)(l)), and revisions to the procedures for 
rer1rting PM10 emissions to EPA (40 CFR 51.323(a)(3)) do not appear to be 
included in the rule revisions. Unless these definitions are included 
elsewhere in the Oregon rules, they must be added. 
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A defir1ition uf ''emission standard or limitation'' was to have been 
provided as part of the Pl'.1 o rule changes as agreed to in a 1 etter fron 
Fred llansen to Robie Russel 1 dated October 23, 1987, for Oregon rules for 
Stack Heights and Dispersion Techniques. This definition must be added to 
your rules. 

The foll owing are specific comments on the proposed rule revi s"ions as 
submitted in Attachment 3: 

(1). The definition of ambient air as proposed in (1) is unacceptable 
as 1vritten. The current 40 CFR Part 50. l definition states that "ambient 
air" means that portion of the atmosphere, external to buildings, to ·which 
the general public has access. We could approve a definition of ambient air 
based on the 40 CFR Part 50 wording or the proposed OEQ definition modified 
by deleting the term "normally". it is unclear in the present context what 
"nonnally" means. 

(2). A definition of "ambient air monitoring site" would only be 
acceptable to EPA if it indicates th~t a site must comply with applicable 
instrument and siting requirements (e.g. 40 CFR Parts 50, 53 and 58). 
Provisions which restrict who can establish a site, the purpose of the site, 
the area of representation and who needs to approve the site, are not 
acceptable. · . 

The proposed definition of ''ambient air monitoring site'' does not 
account for sites established for PSO purposes or special purpose monitoring 
(SPM). 

By stating in the proposed definition that "sites are ·intended to 
represent a relatively broad area" suggests that PM10 microscale or 
neighborhood scale siting is inappropriate. 

Appendix E of 40 CFR Part 58 is sufficiently clear and specific 
in establishing "standard siting criteria". Any additional siting criteria 
approved by DEQ is unnecessary and could serve to misconstrue the Agency's 
intent in 40 CFR Part 58. 

(3). Item (5) defining "equivalent method" must clearly state that EPA 
in 40 CFR Part 50 defines which methods are approved for NAAQS compliance 
purposes. 

(4). The proposed change to each of the ambient standards (OAR 
340-31-015, -020, -025, -030, -040, and -055) which would make them 
applicable only at an ''ambient air monitoring site" is unacceptable .. The 
ambient standards must apply at all locations in ambient air, regardless ?f 
whether or not a monitor is located on that specific piece of ground. This 
change would further preclude the use of dispersion modeling to estimate 
ambient concentrations at locations without monitoring sites, seriously 
undermining the SIP and new source review processes. 
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·. Attachment 4- Whil~ rev1s1ons to the emergency episode plan and 
area-specific contingency plan regulation clwnges 1·1ere included in this 
submittal (OAR 340-27-010, 340-27-015 and 340-27-025), the implementation of 
the contingency pl an was not. The rule should be revised to include by whor,1 
and how the contingency plans l'lill be implemented (40 CFR Part 51, Appendix L 
Section 1.1 ). PleJse note that levels of significant harm for various 
po"llutants are no longer liste.d in 40 CFR Part 51.16 as indicated in your 
rule revision on page 1 of Attachment 4, but rather appear in 40 CFR Part 
51. 1 51. 

Agenda Item F: Request for Authorization to Conduct a Public Hearing on 
Revisions to the Ne\'/ Source Review Rules (OAR 340-20-220 
through -260) and Prevention of Significant Deterioration 
Rules (Of.R 340-31-100 through -130)-

On page 5 of the Background and Problem Statement to the EQC, the 
statement is made that '·~o offset is required for PM10" under the PM10 
PSD/NSR program. This is untrue. As stated in 40 CFR 51.165(.b) which 
describes the new P1·~o fiSR program, P~~O offsets must be obtained if 
emissions from a new major source or major modification to an existing source 
will cause or contribute to a violation of an ambient standard. PM1 o 
emission offsets, either from the source itself or from other sources, must 
be obtained to reduce the impact of the new or modified source to less than 
the defined significance levels. This should be clarified. 

Attachments l and 2-

Revision 6 on page 5 of Attachment 2 should cite Supplement A as well 
as "Guidelines on Air Quality Models (Revised)" as references for air quality 
modeling procedures (see Enclosure 2). 

For PM10 NSR Revisions and PM10 PSD Revisions: 

As noted in our review of earlier sections of DEQ's proposed rule 
revisions, it is unclear whether definitions exist for "particulate matter", 
"particulate matter emissions" anywhere in the Oregon rules. A definition of 
"PM10" including reference methods under 40 CFR Part 50, Appendix J, or 
equivalent method designated in accordance with 40 CFR Part 53 (40 CFR 51. l CO 
(qq)) and a definition of "PM10 emissions" (40 CFR 51.100 (rr)) must be 
added to the rules as well as definitions for ''particulate matter" and 
"particulate matter emissions". 

For PM10 NSR Revisions: 

The major source pennit program as described in 40 CFR Part 51.165(b) 
and the procedures for approving attainment area offsets as described in 40 
CFR 51. 165(b)(3) must apply to any new major stationary source (100 tons per 
year cutoff) and major modification locating in areas not violating NAAQS. 
The DEQ rule as currently written rloes not apply to all 100 ton per year 
sources since the exemption for sou:ces not significantly impacting 
designated nonattainment areas (OAR 340-20-245(3)) exempts certain major 
stationary sources less than 250 tons per year from the attainment area NSR 
requirements. This must be revised to comply. with 40 CFR 51. 165(b). 
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For PM10 PSD Revisions: 

If DEQ has defined ''total s~spended particulate'' in their existing 
rules, this definition should either be revised or retained per the 
requirements identified in 40 CFR Part 51. lOO(ss) ), or if a definition does 
not exist, one should be added per the referenced CFR cite above. 

Attachment 3- Oregon State Implementation Plan Commitments for PM1o 
Group II Areas (Bend, La Grande and Portland) 

EPA is requiring that all Group II committal S!Ps be submitted for 
formal approval. Therefore, state and local agencies are required to submit 
committal SIPs containing a signed agreement to perform specific monitoring 
and reporting tasks per EPA guidelines. It is unclear from the committal SIP 
format we are reviewing whether the SIP will be submitted in a formal fashion. 

Under Section 5.4.3 Reporting Exceedances To EPA, DEQ should identify 
the appropriate EPA regional office divisions (i.e. Air and Toxics Division 
and E nvi ronmenta 1 Services Division) who wi 11 be no ti fi ed when an exceedance 
of the PM] o NAAQS is observed. 

The use of the tems attainment and nonattainment when referring to the 
status of PM1 o areas should appear in quotes since PM10 areas are not 
officially being designated as such (Sections 5.4.4 and 5.4.5). 

Under Section 5.4.4 Notification Of Violations To EPA, the third 
sentence in the second paragraph is incomplete. We would recommend the 
sentence be revised as follows: "At sites where less than daily samples are 
being collected, if an exceedance is observed, an adju~tment to account for 
missing samples will be made for all other days not sampled between the 
exceedance day and the next sample day." 

The report on the final status evaluation of each of the Group II areas 
along with the inventory of actual and allowable emissions for these areas 
must be submitted to EPA by no later than August 30, 1990 not September 1, 
1990. Corrections to Sections 5.4.6 Evaluation Of Area Status And Reporting 
To EPA and 5.4.7 Emission Inventory should be made to reflect this 
requ1 rement. 



L11L.LU.".:>Ul\L L 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

REPLY TO 
ATTN OF: AT-092 

MEMORANDUM 

REGION 10 
1200 SIXTH AVENUE 

SEATTLE, WASHINGTON 98101 

March 15, 1988 

SUBJECT: Revision of PSD Programs to Incorporate Revised 

FROM: 

TO: 

Modeling Guidelines 

David c. Bray, Technical 
Air Programs Development 

state Air Coordinators 

Advisor "TT.;;5 
Sectiod'"'--" .. 

On January 6, 1988 (53 FR 392), EPA revised the requirements 
for prevention of significant deterioration (PSD) programs 
concerning modeling procedures. It is now necessary for all 
state and local agencies with EPA-approved or delegated PSD 
programs to incorporate Supplement A of the Modeling Guidelines, 
as well as the 1986 version of the Guideline on Air Quality 
Modeling. 

Each of the Region 10 state and local agencies which 
implement the PSD program have previously indicated that they 
will be incorporating the 1986 Modeling Guidelines into their 
programs at the same time as they adopt the new PM10 permitting 
provisions. It appears that it would be an easy matter to 
include Supplement A in these revisions as well as the 1986 
Guidelines. 

Please provide a copy of the attached Federal Register 
notice to each of your state and local agencies which implements 
the PSD program and discuss with them the need for including 
Supplement A in their forthcoming PSD rule revisions. We will 
also mention the need to incorporate this Supplement when we 
comment on proposed PM10 rule revisions. 

If you have any questions on the changes needed in the state 
or local rules, please give me a call at FTS 399-4253. If you 
have any questions on the Modeling Guidelines themselves, contact 
Rob Wilson at FTS 399-1531. 

Attachment 

cc: G. Abel 
D. Kircher 
A. Wi l.l J.amson 
R. Wilson 
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Environmental Quality Commission 

NEIL GOLDSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 GOVERNOR 

MEMORANDUM 

To: Environmental Quality Commission 

From: Fred Hansen~~~ . er--
Subject: Written Comments Received on the PM10 Rules Changes 

Agenda Items K, L and M 
April 29, 1988, EQC Meeting 

Due to the volume of written materials received concerning the 
PM10 rules changes, the Department is submitting them separately 
attached to this memorandum. The Northwest Pulp and Paper 
Association and EPA's written comments are attached to the 
hearings report since they are not as easily summarized as the 
rest of the written comments. 

Sarah Armitage:kp 
Attachment: Written Public Testimony 
229-5581 



D.E.Q. 
Air Quality Standards Hearing 
Bend, 0'!' egc•n 

John Simpson 
1449 NW Saginaw 
Bend, Oregon '37701 

Mai· ch 8, 1 '388 

In 1'372 and '73 ~lived in Bend. I moved from here in '73 and 
returned in 1'384. When I returned, I was shocked by the 
deteriorated air quality due to wood stoves. It was the greatest 
change to have occured to Bend during my absence. 

It is encouraging that 
wc1c1d smoke problem here. 
clear skies. Bend is 

the D.E.Q. is beginning to resolve the 
This is a community where people enjoy 

also a visitor or-iented ecc .. nc.1my, whc•se 
resource requires extroardinary care. 

I burn wood for heat and have· learned that at least visible 
emissions from our stove can be minimized through careful burning 
techniques. I believe that the greater number of wood burners 
sta1--t and maintain their- fires imprciperly, leading to mLtc}1 c•f 
Bend' s problem. I support the D. E. Q. 's efforts to regulate 
burning. 

I also feel that D.E.Q. averaging of air quality is not 
appropriate to gauge air quality. Periods of low quality occur 
when both children and adults are likely to be outside 
recreating. They need good air, not averaged air. 

In addition, 
measure what 
air. 

I urge you not to use Klamath Falls as a standard to 
"bad" air is. Compared to 1973, I feel. we have bad 



Comments of Andre' Pinnette 

ft1 Is an occasional inversion 18.yer your entire 
justification i:or your pr'<'!ser1ue in Bend? 

#2 Isn't the testing location a rather myopic 
rHpresentation of our air q_uali ty? Kenwood Elementary, where 
i.t'8 r1ot(-?d. to b(-; t--t.. poc1cdi; i:-01"" .--jrao1ce B.nd the Greenwood/97 
intersection where the traffic lights are suspiciously 
holding back tr8.:ffio for God l<:rio1,v'J. ,,;,,..,_1;. (1er11te11cc.·1l ~<·:-tffi.cJ 
control is apparrently used in big cities only). 

#3 Yesterday, our "Li r q_uali. ty did not ,3oore >'in excellent. 
rating, presum8.bly bec"tu.:3e you don't h:-tV''! one. Your :3cale 
starts at good and ends with HAZARDOUS, but it didn't even 
r'l.te"" "good" score. Today with the wind blowlng lt just 
b:-trely ra"tde a good 13core with 45. Obviously, your machine 
does nol; '1.pp·reci.at:., eLJH.n Cer1tral Oregon air as much as we 
do. 0 r is you machine broken? 

#4 Do other types of combustion create PM10, JJill:e oil, 
pine needles, leaves, and g"Lrbage? 

#6 Is the natural environment hazardous to our health? 

#7 Do you l;hinll: industry will attempt to exempt itself 
from ·rfle1;rlct i.orrn .Y.nd -;e .. ; the community cut down on wood 
stove use? 

#8 How do you expect restricted wood stove use to affect 
the poor, low ~1nd fl xed l ncome ho1.uieholds economically? 

#9 Aren't your standards, more the power industries 
standards? The only times large corwerns C"tre about the 
environment or our health is when there's money to be made. 

#10 Did you not just recently change your standards to find 
even :3maller particles, that can only be measured by your 
machine? That on even on a pristine day .it will find 
something wrong? 

#11 Do you intend to :3 ti·ong arm <rnr county and city 
commisioners to comply in passing ordinances by way of 
threat or enticement? 

#12 Would it be reasonable to put 1;he i.;31rnfl of H.<JC8ptlng 
the EPA's presence, authority, and recommendations to the 
vote of the people who are going to be affected by it? 

#13 Would it be rea;3on"1ble to H){peot the el ty and cou.ni{y 
commissioners to represent the will of the majnrlty ln thelr 
eo,,uaunl ty above voting their conscI8nr;e? T18t' 11 '3'"'"· 



TO: 
FROM: 
SUBJECT: 
DATE: 

Department of Environmental Quality 
Ma>; Robertson, 1427 N. W. Quincy, Bend, OR. '0!7701 
Air Quality Standards 
3/9/88 

I have 1 i ved in the Central Oregon area since having 
moved here fYom Portland in 1971. The aYea has undeYgone many 
ct1anges since establishment c•f my Yesidence here. The \tJ•:ic1dsrr1c1ke 
prc1blem is c~bvioLtsly a ccincern tc1 several Oregon cities witf-1 the 
increased empt1asis placed on the ecc•nomics cif energy and t1eating .. 
Bend is not an exception to this problem. Over the years it has 
gone from being fashionable then practical to use firewood as a 
secondary and primary source of heatingQ 

This incr-eased empt1asi s cin fi y-ewoc1d as an energy sciu, .... ce has 
compounded the air quality problems expeYienced in the Bend area. 
The situation t1as gone frc1m nci problem to a s.::...,;;;:;times annc1ya.r1ce 
tc1 a real concern .. 

I strongly encourage the Department of Environmental Quality 
to Air Quality standards and improve/strengthen emissions on 
wc1c1dst1~ves. 

Thank you for your time, 

Max Robertson 



State of Oregon 
l;c,ARTMENT Of ENVIRONMENTAL OUAu;y 

-:'J) ~ ~ ~ Li W ~ fO' 
LJJ) :itl-'.:i ~ l 19SPU1J 

t,m QUALITY CONTROL 

Spencer Erickson 

LAW OFFICES OF 

Saltman & Stevens, P. C. 
1515 S.W. F"IFTH AVENUE 

SUITE 555 

PORTLAND, OR 97201 

(503) 227·0000 

TELECOPIER {503) 227·3304 

March 18, 1988 

Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, OR 97204 

WASHINGTON, D.C. OF"F!CE: 

1612 K STREET. N.W. 

WASHINGTON, D.C. 20006 

(202) 887-6760 

TELECOPtER (202) 296·7088 

Re: DEQ Proposals to Implement EPAs New PM-10 Standard 

Dear Mr. Erickson: 

Last August a number of small power producers who held PURPA 
contracts formed an informal working group. This group called 
the Cogeneration Interest Group hired the services of our firm, 
Saltman & Stevens, to monitor activi.ties effecting their 
contracts and to participate in state issues concerning 
cogenera ti on and sma 11 power production. Participating members 
include Snow Mountain Pine, Kinzua Corporation, Blue Mt. Forest 
Products, Prairie Wood Products, Catalyst Hudson, Douglas County, 
D.R. Johnson Lumber Co., Biomass I and Ca ta lyst Energy 
Development Corp. The majority of our efforts have focused on 
the Public Utility Commission's review of cogeneration under the 
auspices of SJR 27. 

Your proposed rules to implement EPAs new PM-10 standards 
recently came to our attention. I understand that the deadline 
for comment has been moved to March 21. While I am not in a 
position to comment on the specific details of your proposal, I 
would like to give your our general views. 

Current technologies including high pressure bag houses and 
electrostatic precipitators are not cost effective for reducing 
PM-10. These technologies are relatively new and the results 
unproven. Implemention of the proposed rules in our view would 
result in higher electric power rates and cause fuel switching to 
natural gas, greater reliance on hydro electric potential as well 
as increased use of wood stoves by residential customers. We 
believe the proposed rule changes would increase rather than 
diminish the problem that the proposed rules attempt to mitigate 
due to this increased reliance on residential wood stove use. 



Spencer Erickson 
March 18, 1988 
Page 2 

Although the proposed rule comment period expires March 21, 
the cogeneration interests 
issues in greater detail 
associated with them. Thank 

would be pleased to discuss these 
and the potential ramifications 

you for your consideration. 

Patricia M. Amedeo 
Director of Government Relations 

cc: Cogeneration Interest Group Members 

PMA:dc 



D.E.Q. fir Quality Division 
811 S.W. 6th Ave. 
Portland, OR 97204 

Deer ~r. Erickson: 

Rt. 1, 3ox 102, Jlack Lane 
Surn11e~·ville, OE '.)7'.376 
r/iqrch 1G, 133fJ 

Attn.: Mr. 3pe~cer Brickson 

I was unable ~o attend the Air Quality meeting in 12 }:-ende. I wo~,11d 

li'.<e to explain a couple of things thPt should be c<0nsidered i'1 the 
burning of wheat stubble. 

I had 40 acr~s of wheat stubble of which I b11rn~d JO ac:ces and loft 
ten for working the stubble into the ground, inco---:-po~s~i~g the stub':Jle. 
'Ne usAd a beater then disced it, which \Vere two addic;i.c:>,al o:)erati.011s 
that were not necessary where the stubble was burned. After these two 
operations we handled all of the field the sBJne way. At ha:-vest tLne 
we cut these two pieces separately. The piece with the stubble burned 
made 96i bushels. The niec~ with the stubble incorno:-a:ed made 71 
bushels. 

This disease suppression by burning certa.inl:v enters i~to the finer1cial 
situation as i.ve lost money w~ere the stubble was inco::'pc!"ated. 

1Ne plant grass in a. rotatio11. There is no way that v.·e r1ave seen or 
heard of tnat you can incorporate whee.i; straw and then seed gr2ss. 
When we plow out grass sod, the sod takes four or five years to com
pletely decompose. It is almost impossible to incorporate heavy wheat 
straw in the grass sod. With 80 bushel wheat or more. the amount of 
residue is so heavy that it decreases the yield on the following crop 
and costs additional money to incorporate. With a ro~ation of grass 
and wheat the cost of incorporating the wheat straw :, r exceeds anv 
benefit, Cutting cost and return on investment in E~:c~culture is the 
difference tetween foreclosure and a paying operation. 

Please consider tne above when some of the management regulations 2re 
ins ti.gated. 

Yours ve~·· trulv, 

~;f:~~/ 
L. R. St'Cro-

State of Orngon 
DEcA~IMENl Of EHVIRONMEN1Al QUALITY 

L~ ~,~, ~ ~ ~s~e~ 
r.m QUALITY CONTROL 



PRODUCTS CO. 
Executive Office 

March 3, 1988 

Department of Environmental 
811 S.W. Sixth Avenue 
Portland, OR 97204 

Gentlemen: 

Quality 

POST OFFICE BOX 269 
SPRINGFIELD, OREGON 97477-0055 

PHONE 503/747-3321 

•• :'l 
1 
'"' QUALITY co NTROi. 

The proposed changes in the air quality rules for the state of 
Oregon are required because of the implementation of new 
standards (PMlO) by the U.S. Environmental Protection Agency. 

The proposed rules seem in general to be a duplication of the EPA 
regulations with one exception. Oregon will retain a TSP 
standard which was deleted in the Federal rule. It is my view 
that retention of this rule is unnecessary, requiring duplicate 
testing of point sources. 

Henry E. Rust 
Director, Environmental Affairs 

HR/DN 
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Hfc;1uN 1J 

John Kowalczyk, Manager 
Planning & Development, Air Quality Division 
Oregon Department of Environmental Quality 
811 Southwest Sixth Avenue 
Portland, Oregon 97204-1334 

Dear Mr. Kowalczyk: 

:, .. ;<i ·•1, "r:._ 
·) il. !ifl . i) ·l·i i''. ,1 i: 

' • • •• ·- ' ..... ;_; .:J u I l..~) f I 
I ' I) . , . 1 
. ''L ·'I'·'" ·. J ·1cc·pl Lil . 
... ,j • ·'" .,\ ..... ...::1'.' l!::;;.../ 

,",;:; QIJAUry CONrRo 

Members of EPA Region lO's PM10 Task Fo1·ce have reviewed DEQ's draft 
rules submittal which included the PM10 A~bient Standard and Emergency 
Action Manual modifications, New Source Review (NSR) and Prevention of 
Significant Deterioration (PSD) rule revisions, and Group II committal SIP. 
\~e appreciate this· opportunity to comment on your proposed ru·Je revisions 
while they are still in draft. 

It is our intent in reviewing and commenting on state rule revisions 
that changes conform \vitil federal requirements, i.e. that these revisions are 
no less stringent than required by the federal Clean Air Act (CAA). 
Therefore, in our comments, we have tried to distin~uish between those 
changes which must be made to your proposed rules in order to satisfy CAA and 
regulatory requirements and changes l'lhi ch are our recommendations. 

Our comments appear in the enclosure and are organized by agenda item. 
If you have any questions regarding our comments, please feel free to contact 
me at (206) 442-4198 or Ann Williamson at (206) 442-8633. 

Sincerely, 

r-~f 7.-r /·-1~"i·1'·-··/ 
/...-· /" ' ,., '- I 

i 11 David S. Ki re her, Chief 
l Air Programs Development Section 

Enclosures 1 and 2 

cc: Jim Herlihy, 000 
Ron Householder, DEQ 



t:nclosure l 

\le have no cor;in~ents on this agenda iter1. 

Agenda Item E: Request for Authorization to Conduct a Public Hearing to Amend 
Ambient Air Standards (0AR·-32;U-31-ullb through -05b) and Air 
Po rl ut ion EmerlJ<2nC i es ( [);i~·LJ-2T-U05 through -0'1 2) 
Principally to add New Federal PM10 Requirements as a 
Revision to me State lr;;pler;ientationPlan-

Attachment 1- We have no comments on this portion of Agenda Item E. 

Attachr;ient 2- On the second pase of the attachmen~ under Iter;is 2. and 
5., it is incorrect to include particulate in a "dir;iensionless system". Gy 
definition and due to particulate matter's capacity to exist in t1•10 distinct 
phases (solid/liquid-gas), it must be expressed in terms of mass per unit 
standard volume (ug/m3). · 

Attachment 3 (Definitions (340-31-005))- Our cor;c:,1ents on l\ttachc.ent .o 
are divided into three sections: ·general definition requirements for ambient 
standards,i1general definition requirements for SIP revisions and specific 
comments on DEQ's proposed rule revisions. The ambient standards and general 
SIP revision comments are based on a cor;iparison of the guidance EPA provided 
each of the state and local agencies in a letter dated February 4, 1988, and 
the proposed revisions as they appear in this draft submittal. 

For Ambient Standards: 

Although P~~O has been added to the section on ambient air quality 
standards ( 340-31 -01 5), there appears to be no definition of PM] o including 
reference methods under 40 CFR Part 50, Appendix J or an equivalent method 
designated in accordance with 40 CFR Part 53 (40 CFR 50.6 (c)). A definition 
of PM10 is required. 

For General SIP Revisions: 

It is unclear from DEQ's submittal whether "particulate matter" or 
"particulate matter emissions" are defined anywhere in the Oregon rules. If 
they are not, then definitions for "particulate matter" (40 CFR 51.100 (oo)) 
and "particulate matter emissions'' (40 CFR 51.100 (pp)) must be added to this 
rule revision. Neither "PM10", including reference methods under 40 CFR 
Part 50, Appendix J or equivalent method designated in accordance with 40 CFR 
Part 53 (40 CFR 51.100 (qq)) nor "PM10 emissions" (40 CFR 51.100 (rr)) are 
currently defined in the rule. These definitions must be included. Further, 
revisions to requirements for sources to report Pti10 emissions instead of 
(or in addition to, optional) particulate matter emissions, effective January 
l, 1988 (40 CFR 51.322(a)(l) and (b)(l)), and revisions to the procedures for 
reporting PM10 emissions to EPA (40 CFR 51.323(a)(3)) do not appear to be 
included in the rule revisions. Unless these definitions are included 
else1vhere in the Oregon rules, they must be added. 



,i\ definition 1;f 
11 e:nl"iss·ion stanuard or l i:11itat·ion 11 v:as to have been 

provided as pa;-t of t(,2 Pl:rn rulf: ci1J119cs as JSJreeu to in il letter fro1;1 
Fred Ha11sen to l\obic Russell dated October 23, E'S/', for Oregon rules for 
Stack Heights and Dispersion Techniques. This definition must be added to 
your rules. 

The following are specific comments on the proposed rule revisions as 
submitted in Attacl1~ent 3: 

(1). The definition of ambient afr as proposed i:1 (l) is unacceptable 
as written. The current 40 CFR Part 50.1 definition states that "ambient 
air" means that portion of the atmosphere, external to buildings, to wh"ich 
the general public has access. We could approve a definition of ambient air 
based on the 40 CFR Part 50 wording or the proposed DEQ definition modified 
by deleting the term "normally". It is unclear in the present context 1·:hat 
"normally" means. 

(2). A definition of "ambient air monitoring site" 1vould only be 
acceptable to EPA if it indicates that a site must comply with applicable 
instrument an~ siting requirements (e.g. 40 CFR Parts 50, 53 and 58). 
Provisions which restrict who can establish a site, the purpose of the site, 
the area of representation and who needs to approve the site, are not 
acceptable. 

The proposed definition of "ambient air monitoring site'' does not 
account for sites established for PSD purposes or special purpose monitoring 
(SPM). 

By stating in the proposed definition that "sites are intended to 
represent a relatively broad area'' suggests that PM10 microscale or 
neighborhood scale siting is inappropriate. 

Appendix E of 40 CFR Part 58 is sufficiently clear and specific 
in establishing "standard siting criteria". Any additional siting criteria 
approved by DEQ is unnecessary and could serve to misconstrue the Agency's 
intent in 40 CFR Part 58. 

(3). Item (5) defining "equivalent method" must clearly state that EPA 
in 40 CFR Part 50 defines which methods are approved for tJAAQS compliance 
purposes. 

( 4). The proposed change to each of the ambient standards (OAR 
340-31-015, -020, -025, -030, -040, and -055) which ~1oul d make them 
applicable only at an "ambient air monitoring site" is unacceptable. The 
ambient standards must apply at all locations in ambient air, regardless of 
whether or not a monitor is located on that specific piece of ground. This 
change would further preclude the use of dispersion modeling to e~timate 
ambient concentrations at locations without monitoring sites, seriously 
undermining the SIP and new source review processes. 
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/\ti.Jcilrr;rnt 4- 1-lhile rev1s1ons to the emergency episode plcin and 
area-specific contingency plan regulation changes were included in this 
submittal (OAR 340-27-010, 340-27-015 and 340-27-025), the implementation of 
the contingency plan 1·1as not. The rule should be rev·ised to include by who1;1 
and how the contingency plans will be implemented i40 CFR Part 51, /\ppendix L 
Section 1.1). Please note that levels of significant harm for various 
pollutants are no longer listed in 40 CFR Part 51.16 as indicated fn your 
rule revision on page l of Attachment 4, but rather appear in 40 CFR Part 
51.151. 

Agenda Item F: Request for Authorization to Conduct a Public Hearing on 
Revisions to the New Source Review Rules (OAR 340-20-220 
through -260) and Prevention of Significant Deterioration 
Rules (Of. R 340-31 -1 00 through -1 30 )-

On page 5 of the Background and Problem Statement to the EQC, the 
statement is made that no offset is required for P~~o" under the PM10 
PSD/NSR program. This is untrue. As stated in 40 CFR 51.165(b) which 
describes the new. Pt·~ o ~SR program, Pt·~ o off sets must be obtained if 
emissions from a nevi major source or major modification to an existing source 
will cause or contribute to a violation of an ambient standard. PM10 
emission offsets, either from the source itself or from other sources, must 
be obtained to reduce the impact of the new or modified source to less than 
the defined significance levels. This should be clarified. 

Attachments l and 2-

Revision 6 on page 5 of Attachment 2 should cite Supplement A as well 
as "Guidelines on Air Quality Models (Revised)" as references for air quality 
modeling procedures (see Enclosure 2 ). 

For PM10 NSR Revisions and PM10 PSD Revisions: 

As noted in our review of earlier sections of DEQ's proposed rule 
revisions, it is unclear whether definitions exist for "particulate matter", 
"particulate matter emissions" anywhere in the Oregon rules. A definition of 
"PM10" including reference methods under 40 CFR Part 50, Appendix J, or 
equivalent method designated in accordance with 40 CFR Part 53 (40 CFR 51.100 
(qq)) and a definition of ''PM10 emissions'' (40 CFR 51.100 (rr)) must be 
added to the rules as well as definitions for ''particulate matter" and 
"particulate matter emissions". 

For PM10 NSR Revisions: 

The major source pennit program as described in 40 CFR Part 51.165(b) 
and the procedures for approving attainment area offsets as described in 40 
CFR 51.165(b)(3) must apply to any new major stationary source (100 tons per 
year cutoff) and major modification locating in areas not violating NAAQS. 
The DEQ rule as currently written does not apply to all 100 ton per year 
sources since the exemption for sources not significantly impacting 
designated nonattainment areas (OAR 340-20-245(3)) exempts certain major 
stationary sources less than 250 tons per year from the attainment area NSR 
rPauirPmPnts. This must he> revis0rl to rnmnlv 1.tith 40 rm Gl lr.~lhL 
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F':'.! Pi·i10 PSD Revisions: 

If DEQ has defined "total suspended particulate" in their existing 
rules, this definition should either be revised or retained per the 
requirements identified in 40 CFR Part 51. lOO(ss) ), or if a definition does 
not exist, one should be added per the referenced CFR cite above. 

Attachment 3- Oregon State Implementation Plan Commitments for PM10 
Group II Areas (Bend, La Grande and Portland) 

EPA is requiring that all Group II committal SIPs be submitted for 
formal approval. Therefore, state and local agencies are required to submit 
comr.rittal SIPs containing a signed agreement to perform specific monitoring 
and reporting tasks per EPA guidelines. It is unclear from the committal SIP 
format we are reviewing whether the SIP will be submitted in a formal fashior,. 

Under Section 5.4.3 Reporting Exceedances To EPA, DEQ should identify 
the appropriate EPA regional office divisions (i.e. Air and Toxics Division 
and Environmental. Services Division) who will be notified when an exceedance 
of the PM1 o tJAAQS is observed. 

Tl1e use of the tenns attainment and nonattainment 1vhen referring to ti. 
status of PM10 areas should app~ar in quotes since PM10 areas are not 
officially being designated as such (Sections 5.4.4 and 5.4.5). 

Under Section 5.4.4 Notification Of Violations To EPA, the third 
sentence in the second paragraph is i ncomp 1 ete. \•Je would recommend the 
sentence be revised as follows: "At sites where less than daily samples are 
being collected, if an exceedance is observed, an adjustment to account for 
missing samples will be made for all other days not sampled between the 
exceedance day and the next sample day." 

The report on the final status evaluation of each of the Group II areas 
along with the inventory of actual and allowable emissions for these areas 
must be submitted to EPA by no later than August 30, 1990 not September 1, 
1990. Corrections to Sections 5.4.6 Evaluation Of Area Status And Reporting 
To EPA and 5.4.7 Emission Inventory should be made to reflect this 
requirement. 



U.S. ENVIRONMENf/,L PROTECTION AGENCY 

REPLY TO 
AT1 N OF AT-092 

MEMORANDUM 

REGION 10 
1200 SIXTH AVENUE 

SEA!TLE, WASHINGTON 98101 

M~1rch 15, 1983 

SUBJECT: Revision of PSD Programs to Incorporate Revised 

FROM: 

TO: 

Modeling Guidelines 

David C. Bray, Technical 
Air Programs Development 

State Air Coordinators 

/ /.1 

AdvisorU//j 
Sectiod -

On January 6, 1988 (53 FR 392), EPA revised the requirements 
for prevention of significant deterioration (PSD) programs 
concerning modeling procedures. It is now necessary for all 
state and local agencies with EPA-approved or delegated PSD 
programs to incorporate supplement A of the Modeling Guidelines, 
as well as the 1986 version of the Guideline on Air Quality 
;.rodeling. 

Each of the Region 10 state and local agencies which 
implement the PSD program have previously indicated that they 
will be incorporating the 1986 Modeling Guidelines into their 
programs at the same time as they adopt the new PM10 permitting 
provisions. It appears that it would be an easy matter to 
include Supplement A in these revisions as well as the 1986 
Guidelines. 

Please provide a copy of the attached Federal Register 
notice to each of your state and local agencies which implements 
the PSD program and discuss with them the need for including 
Supplement A in their forthcoming PSD rule revisions. We will 
also mention the need to incorporate this supplement when we 
comment on proposed PM10 rule revisions. 

If you have any questions on the changes needed in the state 
or local rules, please give me a call at FTS 399-4253. If you 
have any questions on the Modeling Guidelines themselves, contact 
Rob Wilson at FTS 399-1531. 

Attachment 

cc: G. Abel 
D. I<ircher 
A. Will.i amson 
R. Wilson 
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ASSOCIATION 
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f~O Air Ouali-!:y Divi.~iun 
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Central and Eastern Regions 
25 N.W. Minnesota St. 
Bend. Oregon 97701 
(503) 382-LUNG (5864) 
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to m0re and more polluta11t:s_ it is 
attention and monitor accordingly 
kncwn or E:•ven .su::~1:1ecterJ of causin9 

esser1tial tl1at w·~ 

t hc·se [JC>l l utan t:~-
hum.;i_n 

I would encourage ttte DEQ to perform intensive air quality 
monitoring for more than one year. As has happened in Bend this 
yaar, we can have an exceptionally non-polluted year or an 
exceptionally polluted one. Whereve~ possible this monitoring 
should be on going year-round to assure clean air for al: 
populated area. 

Sincerely, 

Carol Pedersen Moorehead 
Regional Director 

CC: .John Hector 

The Christmas Seal Pl?op/e® 



United States Department of the Interior 

BUREAU OF MINES 

Mr. Spencer Erickson 

WESTERN FIELD OPERATIONS CENTER 
EAST .'360 3RD A VI<:NUE 

SPOKANE, \VASHINGTON 99202 

February 8, 1988 

Oregon Department of Environmental Quality 
Air Quality Division 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Dear Mr. Erickson: 

RE: PROPOSED AMENDMENT OF OAR 340-31-005 THROUGH 340-31-040, AMBIENT AIR 
QUALITY STANDARDS 

Our concerns relate to mineral issues. What are the present emission levels 
from industrial plants and mining related operations? How will these new air 
quality standards affect the minerals industry? Is it economically feasible 
for the sources of pa rti cul ate in the mining industry to apply the best 
available control technology for PM10? Sources of fine particulate in mining 
range from open-pit blasting, which causes ambient dust particles, to emissions 
from processing plants. The impacts to these and other mineral issues must be 
considered prior to the approval of different air quality standards. 

Thank you for the opportuni t;y to review and comment on these amendments. 

Sincerely, 

(\ r /? .--, · v 
f:-1 {~t--C;:r .o<~ 4<«/_,/[~ 
D'Arcy &v. Banister, Supervisor 
Mineral Issues Involvement Section 
Branch of Engineering and Economic Analysis 



QUALITY CONTROL. 

March 18, 1988 

Spencer Erickson 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

NORTHWEST 
PULP&PAPER 

SUBJECT: NWPPA COMMENTS ON DEQ PROPOSALS TO IMPLEMENT EPA'S 
NEW PM-10 STANDARD 

Dear Mr. Erickson: 

Thank you for the information that the deadline for comments has been extended to March 
21, 1988. The proposed rule changes entail some complex issues and the additional time 
is appreciated. NWPPA's comments pertain to four issues: 

• the proposal to exceed the federal concept for Group I areas by 
prematurely treating them as !.e.gfil nonattainment areas for PM-1 O 
(thereby triggering LAER and offset requirements for new major sources 
instead of BACT); 

• not including a phase-in period for preconstruction monitoring for 
PM-1 O where current data is not available; 

• general approach to woodstoves; during air pollution episodes; and 

• adequacy of fiscal and economic impact analysis. 

These issues pose two overall concerns. 

First, it appears that the package of proposals to implement the PM-1 O standard is 
based on an approach which is more stringent toward stationary sources to compensate 
for a perceived lack of authority to adequately address woodstoves. 

Such an approach is ill-advised because it could inadvertently cause greater emissions of 
PM-10. It is well recognized in the various Oregon emission inventories that 
woodstoves are the single largest contributors of PM-10 and together with soil and road 
dust account for approximately two-thirds of the total; whereas major point sources 
account for approximately one-fifth. Given these levels of contribution, it is unlikely 
that increasingly stringent measures aimed at point sources will achieve enough 
incremental gain to compensate for woodstoves. More importantly, more stringent 
requirements for point sources could worsen air quality problems under two scenarios. 
One is that many sources would attempt to keep obsolete equipment longer rather than to 

NORTHWEST PULP & PAPER ASSOCIATION 1300 114TH AVENUE SOUTHEAST, SUITE 110 BELLEVUE. WASHINGTON 98004 (206) 455·1323 



Spencer Erickson 
March 18, 1988 
Page two 

modernize and apply LAER. The other is that those with power boilers needing 
modernization might go to cogeneration to offset some of the increased costs. Utilities 
would be required to purchase the power and if residents perceived this as increasing 
their electricity rates might increase reliance on woodstoves. It must be remembered 
that woodstove users sometimes react to subjective views of utilities and costs rather 
than rational views of air quality. 

Secondly, the fiscal and economic impact analysis does not address many of the known 
impacts that exceeding federal requirements will have on either the regulated 
community or the DEQ. For the regulated community there are the increased costs of 
additional pre-construction monitoring, additional permit application costs with LAER 
review, and additional construction costs. For the agency there are additional costs in 
staff resources in reviewing all of the above, as well as costs of additional document 
preparation and sorting out unnecessary legal complications. There may be a cost 
difference in preparing a SIP for nonattainment areas versus a control strategy 
document to bring Group I areas into compliance in three years. EPA estimates that it 
requires up to four years work and $250,000 to develop a SIP for each nonattainment 
area. Then, there would be the cost and time involved in de-designating the 
nonattainment areas if the control strategies are successful. The legal confusion and cost 
may outlast the actual nonattainment problems. 

Designating an area as legal nonattainment is a momentous decision and one which should 
not be made lightly. According to DEQ statements in EQC Agenda Item D, control 
strategies for Group I areas will be the subject of a separate rulemaking following the 
adoption of this package. Consequently, it appears that the DEQ could delay its decision 
regarding legally designating Group I areas as nonattainment until the subsequent 
strategies are determined. 

At a minimum, NWPPA requests delay in the decision to designate Group I areas as 
nonattainment until a complete package of control strategies can be developed or until 
actual data warrants this legal classification. 

These problems are explained in the detailed comments which are attached. 

Thank you for your consideration. 

Sincerely, 

~NAafkwg 
Llewellyn Matthews 
Executive Director 

LM:sd 

Attachment: Specific Comments 



ATTACHMENT 

SPECIFIC COMMENTS 

ISSUE I: Designating Group I areas as legal nonattainment areas for PM-10 

In promulgating a new PM-1 O standard for particulate, EPA devoted a great deal of 
consideration (and much of the July 1, 1987 preamble) to the subject of the legal 
pathway for implementation. Out of the lengthy and somewhat tortuous prose of the 
preamble, EPA offered two concepts which bear on this issue. 

First, EPA determined that the applicable procedures for new PM-10 nonattainment 
areas should be derived from Section 11 o of the Federal Clean Air Act and not Part D 
which governs areas which were in nonattainment in 1977 and failed to meet the 
compliance deadlines. Part D sanctions are not of immediate concern unless the new area 
fails to come into compliance within the applicable time frame. 

Secondly, EPA offered the following concept for designating nonattainment areas. If there 
is sufficient PM-1 O data to define an area as nonattainment in accordance with Appendix 
K of 40 CFR Part 50 (three years of valid data) then the need for SIP revision can be 
determined relatively easily. For areas where there is insufficient data, a three-step 
process is to be used to classify areas preliminarily as Group I, II or Ill. Group I areas 
have a high probability of exceeding the PM-10 standard but are not legal nonattainment 
areas until further determinations are made. This second approach is based on 
probabilities where there is limited or uncertain data when the uncertainties are 
resolved with actual data, then a different legal procedure and schedule applies. Thus, 
there are two different designation schemes with distinct legal consequences. 

The Oregon DEQ has correctly used the preliminary classification system but then mixes 
up the two available legal procedures by further classifying Group I areas as 
nonattainment, reasoning this is immediately necessary "to avoid federal sanctions." 

As mentioned above, EPA interprets Part D sanctions as not immediately applicable. 
This is explained further below. Also, the OEQ, in EQC Agenda Item D, states that control 
strategies for Group I areas must be coordinated with local governments and cannot be 
completed until May 1, 1988. Thus, there is no real need to classify Group I areas as 
nonattainment at this time. 

Some of the problems of prematurely designating Group I areas as nonattainment include: 

1 . Inconsistency wjth EPA's legal definition of nonattainment may be "arbitrary and 
capricious" 

Section 171 (2) of the federal Clean Air Act defines a "nonattainment area" as: 

"for any air pollutant an area which is shown by monitored data or which is 
calculated by air quality modeling (or other methods determined by the 
Administrator to be reliable) to exceed any NAAQs for such pollutant." 
(emphasis added) 

Historically (prior to the current efforts to develop a PM-1 O standard and determine 
PM-1 o nonattainment areas), nonattainment designations were among the most 



thoroughly litigated administrative choices under the Clean Air Act. With respect to 
designations based on modeling versus monitoring, the cases have upheld agency 
discretion but have made it clear that modeling exercises will be reversed if 
assumptions are undisclosed or inadequately explained. See Columbus and Southern Ohio 
Electric Company v. Costle, 638 F. 2d 910, 912 (6th Cir. 1980) and Cincinnati Gas and 
Electric Company v. Costle, 632 F. 2d 14, 19 (6th Cir. 1980). 

In the present instance, EPA notes there is reason to doubt PM-1 o monitoring data that 
is available for designation purposes and it is partly for this reason that it devised the 
preliminary classification system. Specifically, at page 24680, footnote 7, of the July 
1988 Federal Ragister, the preamble states that EPA has found some uncertainty exists 
in the PM-1 O measurements collected prior to 1987 with the PM-1 O instruments 
available at that time; depending on the instrument, there is a zone of uncertainty of +/-
20 percent around the standard for the purpose of calculating the probability of 
attainment. 

Oregon's baseline PM-10 data is from the 1984-1986 period and design values for 
proposed Group I areas are considered approximate. 

Given the probability guidelines developed by EPA for preliminarily classifying Group I 
areas, and the time frame of the Oregon baseline data, it is probably correct to classify 
certain areas as Group I; however it is probably arbitrary and capricious to go further 
at this time and classify Group I areas as legal nonattainment. 

2. Designating Group I areas as legal non attainment areas may increase, instead of 
decrease, the probability of federal sanctions 

The EQC Agenda Item F at page 3 states: "Failure to have an adequate strategy to achieve 
compliance in Group I areas could lead to federal funding and construction sanctions." A 
similar statement is made in EQC Agenda Item D. The rationale for designating Group I 
areas as nonattainment is that this is necessary as part of having an adequate strategy to 
fil'.Qid federal sanctions. Ironically, as a legal matter, this proposal accomplishes the 
opposite and increases the probability of federal sanctions sooner. 

EPA explained in the July 1, 1988 Federal Register preamble pages 24677-82, that 
Section 11 O SIP requirements apply to newly designated PM-1 O nonattainment areas 
and to a certain extent areas preliminarily classified as Group I. Part D sanctions (for 
nonattainment that failed attainment deadlines in first round SIPs) do not apply. EPA 
(page 24682) is clear that federal intervention is provided for under Section 
11 O(c)(1) if a state fails to submit a plan at all or the plan submitted is inadequate for 
attainment compliance with PM-10. 

EPA does not suggest Section 110 sanctions would be considered for areas preliminarily 
categorized as Group I, but does raise the question (suggesting the possibility) as to 
whether the sanctions apply to actual PM-10 nonattainment areas. EPA states its 
intention to explore the legal issues, appropriateness and authority for imposing 
construction bans and funding sanctions under Section 11 O to actual PM-1 O 
nonattainment areas. 

Assuming EPA resolves these questions in the affirmative, the DEQ proposal to designate 
Group I areas as nonattainment actually increases the exposure to federal sanctions. 
Also, although EPA clearly did not intend such a result, it appears the DEQ's proposed 
designation of Group I areas as nonattainment areas means DEQ intends Part D review 
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procedures to apply. This raises another legal uncertainty in whether DEQ is also 
unnecessarily increasing Oregon's exposure to Part D sanctions. 

3. Prematurely designating Group I areas as nonattainment will discourage future 
arowthlmode rn iz atjo n 

If the DEQ defers designating Group I areas as nonattainment, it could proceed to develop 
control strategies pursuant to EPA requirements and decide as part of the pending 
process on a case-by-case basis, whether more stringent new source reviews (LAER or 
other) are necessary. Thus, the DEQ would have flexibility based on actual needs that 
emerge as part of developing the control strategies. 

If the DEQ designates Group I areas as nonattainment, then presumably full federal Clean 
Air Act review requirements under Part D, Section 173 would be required, including: 

offsets or "further reasonable progress" demonstration for the region; 

• compliance with lowest achievable emission rate (LAER); 

• all major sources owned by the applicant are in compliance or on a 
schedule for compliance; and 

• the applicable implementation plan is being carried out for the 
nonattairiment area. 

The problems for stationary sources seeking to expand or modernize center primarily 
around the second and fourth requirements. 

LAER means the most stringent level of control tor the particular source category unless 
the applicant shows it is not achievable. The problems with LAER have to do with the 
practicality of identifying some uncertain technology that exceeds NSPS. The agency and 
applicant are cast in an adversarial position of arguing whether some extreme control 
technology required in another situation is or is not too radical. In the final analysis, 
the single most discouraging type of review for a new source and modernization is LAER. 

Also, the applicant would be required to show the SIP is being carried out for the 
non attainment area. Since the major category of PM-1 o emissions in Oregon's Group I 
areas is woodstoves and because the DEQ doubts its legal authority with respect to 
woodstoves, it is unlikely that a private applicant will be able to satisfy this 
requirement if DEQ itself is uncertain. 

4. Prematurely desjgnatjng Group I areas as nonattainment wm create legal 
problems with respect to the demonstration needed to de-designate the area 

EPA requires states with Group I areas to submit complete SIPs within nine months of 
promulgation of the PM-1 O standard that will demonstrate attainment as expeditiously 
as possible but not later than three years from SIP approval. 

Assuming the control strategies proposed for Group I areas are successful and attainment 
is demonstrated at the end of the specified three years, the legal consequences of 
nonattainment status need not be triggered. If Group I areas are classified as 
nonattainment now (in advance of three years valid data) questions are created as to what 
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is the applicable date from which three good years of valid data must be shown in order 
to de-designate the areas. 

ISSUE II: No phase-in exemption periods for pre-construction monitoring where 
current PM-1 O data is not available is jnconsjstent with federal rules and may 
adversely affect new proposals 

The proposed DEO regulations do not include a phase-in exemption periods for pre
construction monitoring required in support of a new source review (NSR) in PSD 
areas. Normally under PSD rules, one year of monitoring is required but sources may 
rely on other applicable monitoring in the proximity. EPA, in promulgating the PM-1 o 
standards, recognized problems to applicants with plans underway and provided three 
phase-in exemption period depending on when the PSD application is complete. 

The DEO rationalizes disallowing the three phase-in exemption period for monitoring in 
EOG Agenda Item F by stating, "No proposed NSR sources are currently known by the 
Department to be doing pre-construction monitoring in Oregon for particulate matter, 
so no current programs are known to be affected." 

This reasoning appears to be an error in interpreting how EPA visualized the phase-in 
exemption periods for monitoring to be applied. First, EPA's proposal specifies that a 
NSR applicant is eligible for the phase-in monitoring depending on when a complete PSD 
application is submitted (page 24686). Eligibility does not have to do with commencing 
pre-construction monitoring by June 1988 as suggested by the DEO. 

Specifically, EPA established the following phase-in periods: 

Complete PSD applications submitted within 1 O months after the new 
PM-10 standard have no new monitoring requirements; 

• complete PSD applications submitted within 10-16 months may use 
existing PM-1 O or PM-15 representative data or collect data which can 
come from non-reference methods and will involve at least 4 months of 
data; 

• complete PSD applications submitted within 16-24 months must use 
reference methods and have at least 4 months of data. 

Although DEO may be correct that there appear to be no project proponents who will 
have pre-construction monitoring in place by June 1988, this is not the criteria for 
eligibility for one of the phase-in exemptions. It is entirely likely that there are 
project applicants who could qualify for the second or third of EPA's three exemptions. 
For example, any modernization replacement at a pulp mill. As another example, there 
appears to be progress in the proposal for a groundwood mill in Southern Oregon. In the 
latter case, requiring a full year of reference method PM-1 o monitoring could cause the 
project proponents to consider locating in Northern California instead. 

ISSUE Ill: General approach to woodstove curtailments during air pollution episodes 

The EOG Agenda Item E document states that clarification is needed that wood and coal 
space heating shall be curtailed when future legal authority exists to do so. Meanwhile 
the proposal amendments to the Air Pollution Episode requirements appear to be very 
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minimal with respect to woodstoves compared to point sources. For Warning and 
Ememency Levels, woodstoves and fireplace use is prohibited if legal authority exists 
whereas point sources are required to shutdown and to "assume economic hardships." 

Again, this illustrates relative leniency toward woodstoves, the major sources of PM-1 o 
while elsewhere requirements for point sources are more stringent than federal 
requirements. 

ISSUE IV: Adequacy of fjscal/economjc impact analysis 

In the foregoing comments, a number of economic impacts were identified which were 
not mentioned in the DEQ statements. These are summarized together as follows: 

• Increased costs to DEQ for SIP preparation and resolving legal ambiguities 
for Group I areas which are prematurely designated legal nonattainment; 

• increased costs to DEQ for data demonstrating that a legal nonattainment 
area may be de-designated; 

• increased pre-construction monitoring costs for NSR applicants under 
DEQ's proposal as opposed to EPA's phase-in exemptions (several 
applicants will experience cost differences due to 12 months as opposed to 
4 months of monitoring); 

• increased permit application costs to the agency and applicant in going 
through full nonattainment review procedures as opposed to Group I area 
control strategies envisioned by EPA; 

• increased costs for point source curtailment as opposed to woodstoves. 
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TESTIMONY OF SUE JOERGER, 
EXECUTIVE VICE PRESIDENT, 

SOUTHERN OREGON TIMBER INDUSTRIES ASSOCIATION, 
BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY, 

MARCH 7, 1988 

Thank-you for this opportunity to offer, comments on the 
proposed changes to Oregon's air pollution control program. 
It is our understanding that the proposed rule changes are 
being made in response to the Environmental Protection 
Agency's newly adopted revisions to national ambient air 
quality standards for particulate matter. 

SOTIA is a trade association in Jackson, Josephine and South 
Douglas counties, of mill operators, contract loggers, log 
truckers and road builders and associates who provide goods 
and services to the industry. SOTIA currently has 130 mem
bers. 

The SOTIA Environmental Affairs Committee has reviewed the 
proposed Oregon PMlO ambient air quality standards, amend
ments to the emergency action plan, amendments to the new 
source review rules, and amendments to the prevention of sig
nificant deterioration rules. 

I am happy to report that the Committee's review concluded 
that the staff of the Department of Environmental Quality has 
one an excellent job of incorporating the new EPA standards 
into the Oregon administrative rules. Therefore, SOTIA has no 
comments on these new standards and proposed changes. 

It is our understanding that a public hearing on the proposed 
control strategies for Group I areas will be held in April. 
SOTIA will present its detailed comments on the strategies at 
the appropriate time, however, I would like to put these con
trol strategies in context of the other issues that are facing 
the industry in Southern Oregon. 

In 1986, according to the Western Wood Products Association, 
Jackson, and Josephine Counties produced 15% of the softwood 
lumber consumed by the nation. Since the price of softwood 
lumber is set in national markets, manufacturers in Southern 
Oregon are unable to pass increased costs of doing business on 
to consumers and expect to remain competitive. 

The forest products industry in Southern Oregon is not only 
important to the nation, it is important to the economies of 
Jackson and Josephine County. Almost 50% of the employment in 
these two counties is either directly or indirectly at
tributable to our industry. In addition, the receipts from 
the harvest of timber on 0 & C lands and national forests is 
the source of almost 50% of these counties total revenues. 

There are three major issues on facing the forest products in-
' 



dustry here in Southern Oregon which will not only have a 
major impact on its competitiveness in nationwide markets, but 
will effect the survival of the industry as it is today. 

First, the Forest Service has submitted for public review, the 
draft forest plans for the Rogue River and Siskiyou National 
Forests. The cumulative reduction in .timber supply from these 
forests is 94 million board feet or 26%: a 36% reduction in 
the annual timber sale program from the Rogue and a 10% reduc
tion on the Siskiyou. Regional competition for less timber, 
from Roseburg to Yreka, and Klamath Falls to Brookings, will 
significantly increase raw material costs and the price of 
lumber and plywood. 

Second, a proposal to convert the Siskiyou National Forest to 
a national park is another very serious and major threat. If 
this happens, coupled with a reduction on the Rogue, we are 
talking about a 71% decrease in timber supply. If this hap
pens, not only will raw material and lumber and plywood prices 
increase, I believe there won't be much left of the forest 
products industry. 

The third issue is PMlO. As you are well aware, the industry 
in Jackson County has reduced its emissions by 69% since the 
late 1970's. Today only 13% of the worst day and 21% of the 
average annual day problem is attributable to the industry. 
The real problem is with smoke from wood stoves which provide 
65% of the worst day problem and 41% of the annual average 
problem. If the DEQ closed the forest products industry down, 
the PMlO problem would still exist in the AQMA. 

Yet, in spite of the fact that further regulating the industry 
will not solve the PMlO problem, the DEQ is proposing rules 
for Medford-White City which will cause increased capital ex
penditures, at a time when the industry's existence is 
seriously threatened by a timber supply shortage. 

Furthermore, these rules will not treat all Group I areas the 
same. The Medford-White City rules include a change in the 
offset ratio to 1.3 to 1. Not only are our competitors better 
off being located outside of a Group I area, they are also 
better off and more competitive if they are in any Group I 
area except Medford-White City. We do not support these ineq
uities. 

If timber supply decreases as proposed and the DEQ passes its 
proposed rules for PMlO for the Medford-White City Group I 
area, manufacturers in Jackson and Josephine Counties will be 
unable to compete effectively in national markets. In fact, 
many companies may not be able to afford the capital outlays 
needed to comply with the new PMlO rules. 

The real issue is smoke from wood stoves. 
deal with the real problem. 

We urge the DEQ to 
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March 21, 1988 

Mr. Spencer Erickson 
Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

ASSOCIAT8E=D~, OREGONm 
INDUSTRIES 

Subject: Comments on DEQ proposed rules to implement the new PM-10 
Standards 

Dear Mr. Erickson: 

We have reviewed the submittal of Northwest Pulp and Paper, and we 
find ourselves in agreement with the concerns that have been raised 
above the rules as proposed. 

We are particularly interested in the concern raised about designating 
an area as legal nonattainment. We agree there is enough basic data 
to classify those areas as Group I that have been classified, but we 
concur that that data does not, at this time, require a 
designation of such areas as legal nonattainment. 

The further concern that the designation as legal nonattainment may 
speed up the potential for EPA sanctions should be studied carefully. 
Those sanctions will be imposed on the local government, not on DEQ, 
and the local governments should be fully appraised of the potential. 
It is doubtful that local governments are aware of the pitfalls for 
them in the proposed rules. They should al so be a1iare of the 
difficulties in being de-designated, particularly if the proposed SIP 
does achieve attainment within the EPA time frame. 

The documentation of the contribution of woodstoves of PM-10 by the 
DEQ is overwhelming. However, DEQ has no direct control over 
woodstove operation and must, lacking legislative authorization, 
depend on the voluntary cooperation of local governments to achieve 
attainment. Under the circumstances, it appears to us that in view of 
the complexity of the issue, the cost to the agency and the regulated 
community, that DEQ should take as much time as federal law and rules 
allow to develop and implement an overall program to achieve 
attainment. Forcing the industrial-commercial community to assume 
LAER or BACT in the area of the State that already has imposed on it 
the most stringent air quality rules is not ca 11 ed for. This wi 11 not 
be cost effective and wi 11 not solve the over a 11 PM-1 O issues. 

We urge you to re-examine the issues raised by Northwest Pulp and 
Paper and to reform the proposed rules as they propose. 

Sincerely, 
. ,_... - ---) ; ,,,,,.,, - . --- ~· 

"--..:·~?F~ -) ::-~·~·,._ _,,J f (. :~,,, / /"Le" L ---~ 
Thomas C. Donaca 
General Counsel TCD:ab 



PRODUCTS CO. 

March 3, 1988 

Department of Environmental Quality 
811 s.w. Sixth Avenue 
Portland, OR 97204 

Gentlemen: 

PO~T OFFICE 8()X 269 
SPHINGFJE::LO, OHEG(JN 9747·7.()U55 

PHUNE tsu3 747-'.:j321 

The proposed changes in the air quality rules for the State of 
Oregon are required because of the implementation of new 
standards (PMlO) by the U.S. Environmental Protection Agency. 

The proposed rules seem in general to be a duplication of the EPA 
regulations with one exception. Oregon will retain a TSP 
standard which was deleted in the Federal rule. It is my view 
that retention of this rule is unnecessary, requiring duplicate 

:::~.~oint oource•. 

Henry E. Rust ' 
Director, Environmental Affairs 

HR/DN 
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Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item K, April 29, 1988 EQC Meeting 

Proposed Adoption of Rules On Revisions to the New 
Source Review Rules (OAR 340-20-220 through -260) 
and Prevention of Significant Deterioration Rules 
(OAR 340-31-100 through -130) 

Background and Problem Statement 

A request for authorization to conduct a public hearing on revisions to the 
new source review (NSR) rules and prevention of significant deterioration 
(PSD) rules was made as agenda item F of the January 22, 1988, Environmental 
Quality Commissions (EQC) meeting. As a result, public hearings were held 
on March 2-3 in Portland, March 7 in Medford, March 9 in Bend and on March 
10 in La Grande. Following revisions made in response to public testimony, 
the Department is now proposing adoption of those rules. 

The New Source Review (NSR) regulations contain requirements for major new 
or modified air contaminant sources. Although the Department typically 
reviews approximately ten n·ew major sources or major modifications of 
sources per year, effective regulation of these sources is important because 
of the relatively large amount of emissions from each source, the long 
expected life of most new facilities, and the opportunity to prescribe 
control requirements during facility design. The NSR regulations contain 
requirements for specific pollutants. These regulations must be revised to 
incorporate the pollutant PM10 (particulate matter less than 10 micrometers 
in diameter) for which new standards are proposed for adoption (see Agenda 
Item L). 

Revisions in the NSR rules are needed to provide for appropriate control of 
major new sources of PM10 as part of the Department's strategy to achieve 
and maintain compliance with the federal ambient air quality standards. 
Control strategies to deal with existing sources in each area that is 
exceeding PM10 standards will be proposed for future adoption by the EQC. 
At the same time, the boundaries of the PM10 nonattainment areas will be 
proposed for designation. 

Federal PM10 regulations were promulgated in 1987 to take into account the 
health impacts of fine particulate. The Oregon regulations must be at least 
as stringent as the federal regulations in order for the Department to 
maintain delegated authority to administer the NSR programs in Oregon. EPA 
requires that states adopt PM10 NSR regulations by May l, 1988. 
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Legal Authority 

The EQC has the authority to adopt the necessary rule revisions under 
ORS 468. 

Proposed Rule Changes 

The existing rules and proposed rule revisions are included as Attachments 1 
and 2, respectively. The proposed revisions would have the following 
effects on the program: 

OAR NATURE OF CHANGE 

340-20-225 Definitions 

(8) Addition of the definition of Emission Limit and Emission Standard 

Old (8)-(15) 
New (9)-(16) 

Old (16) 
New (17) 

Revises numbering of definitions to keep alphabetical 
system after new definitions are added. 

Revises the definition of 11 Nonattainment Area" to 
allow independent designation by the Environmental Quality 
Commission. 

Old (17) 
New (18) 

Revises numbering of definitions to keep alphabetical 
system after new definitions are added. 

(19) Addition of the definition of Particulate Matter Emissions. 

(20) Addition of the definition of PM10 Emissions. 

Old (18)-(21) 
New (21)-(24) 

Old (22)(c) 
New (25)(c) 

Old (23) 
New (26) 

Old (24)-(26) 
New (27)-(29) 

Revises numbering of definitions to keep alphabetical 
system after new definitions are added. 

Addition of PM10 Significant Emission Rate (SER). 
Inclusion of PM10 in SER for Medford AQMA. 

Inclusion of PM10 in the state definition of 
Significant Air Quality Impact for particulate. 
Maintains the particulate matter impact levels at 1/5 
of the federal levels for TSP. 

Revises numbering to keep alphabetical system after new 
definitions are added. 

340-20-245 Requirements for Sources in Attainment or Unclassified 
Areas (Prevention of Significant Deterioration) 

(3)(a) Restricts exemptions from New Source Review rules to sources that do 
not cause or contribute to standard or PSD increment exceedances as 
well as those that do not affect designated nonattainment areas. 
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(3)(c) 

(4) 

(5)(a)(C) 

(5)(a)(D) 

Exemptions to PM10 requirements added for sources which received 
permits or submitted complete applications prior to federal rule 
proposal. 

Updates reference guidelines on ambient impact modeling to the 
current EPA guidelines. These guidelines are applicable for any 
pollutant being reviewed, including PM10-

Exemption level for preconstruction ambient monitoring of PM10 
added to particulate subsection. 

Allows transition period for phasing in preconstruction PM10 
monitoring. 

340-20-260 Requirements for Net Air Quality Benefit 

(1) Modeling reference updated. 
Requirement for emission offset to be within the area 
of significant impact revised to include PM10· 

(3) Requirement that inhalable particulate (less than 3 
micrometers) offsets be obtained from a source of 
particulate in the same size range revised to 
respirable particulate (less than 10 micrometers). 

340-31-110 Prevention of Significant Deterioration - Ambient Air 
Increments 

(1) 

Overview 

Ambient Air Increments for Particulate Matter clarified 
as pertaining to Total Suspended Particulate (TSP). 

The proposed revisions would in all cases be at least as stringent as the 
federal requirements. Unless otherwise noted, the proposal is equivalent to 
the federal requirements. Important aspects of the proposed changes are 
discussed below. 

The federal PM10 regulations require New Source Review (NSR) sources to 
evaluate emissions of both PM10 and TSP. However, the NSR federal 
regulations for PM10 are less stringent than the previous NSR federal 
regulations for TSP. 

The Environmental Protection Agency (EPA) had two alternatives for 
implementing the new PM10 standard. They could have regulated under "Part 
D" or "Section 110" of the 1977 Clean Air Act Amendments. "Part D" of the 
Act would have required designation of PM10 nonattainment areas and PM10 
would have been treated the same as other criteria pollutants. This would 
have included Lowest Achievable Emission Rate (LAER) control technology and 
stringent offset requirements for new sources locating in areas exceeding 
PM10 standards and also would have included automatic federal sanctions 
(e.g., construction bans and withdrawal of federal environmental funding). 
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"Section 110" of the Act requires the development of Implementation Plans to 
meet standards after the promulgation of a new standard. This section does 
not require designation of official nonattainment areas, does not have 
Lowest Achievable Emission Rate (LAER) control technology requirements, and 
also does not have automatic federal sanctions if plans are inadequate or 
not followed. "Section 110" does require that plans be adequate to achieve 
and maintain standards. Federal sanctions could still be imposed for 
failure to submit or implement an adequate plan. However, such sanctions 
would be at the discretion of EPA and would not be automatic. 

In the July 1, 1987 Federal Register, EPA concluded that the best legal 
interpretation is that "Part D" applies only to those criteria pollutants 
that existed when the Glean Air Act Amendments were adopted in 1977. 
Further they concluded "Section 110" applies to new standards and to revised 
standards that impose significant new planning burdens on the states. 
Instead of referring to areas that exceed the PM10 standard as nonattainment 
areas, these were defined as "Group I 11 areas. These Group I areas were 
listed in the August 7, 1987 Federal Register. At that time Medford and 
White City; Grants Pass; Eugene and Springfield; and Klamath Falls were 
listed as Group I areas. 

Since the federal PM10 regulations do not require designation of areas 
exceeding the ambient PM10 standards as nonattainment areas, the normal 
requirements for applying Lowest Achievable Emission Rate (LAER) control 
technology and more stringent offsets would not be applicable. Major new 
PM10 sources could locate in areas which exceed the health-based PM10 
ambient standards and cause ambient PM10 levels to increase an incremental 
amount. The magnitude and duration of adverse health impacts could 
increase. Compliance with the ambient air quality standards could be delayed 
and capacity for growth in the area would be further hampered. 

To meet the requirements of "Section 110," the Department proposes that PM10 
be regulated just as the criteria pollutants, including TSP, are currently 
regulated. That is that PM10 Group I areas be treated as nonattainment 
areas and that major sources of PM10 be subject to Lowest Achievable 
Emission Rate (LAER) control technology and offsets. 

The Department's proposed control strategy would require the designation of 
Group I areas as state nonattainment areas. As the federal rules prevent 
EPA from also making this designation, only state rules would place 
additional requirements on new sources. Automatic federal sanctions would 
not apply. 

The proposed regulations would require that major new PM10 sources in 
nonattainment areas employ Lowest Achievable Emission Rate (LAER) control 
technology and obtain offsets for PM10· This requirement is particularly 
important for achieving attainment in those areas which were in attainment 
for TSP1 and are Group I areas (exceeding standards) for PM10 (Grants Pass 

1If TSP were measured at the current PM10 monitoring sites, these locations 
most likely would have not been in attainment with the State 24 hour TSP standard. 
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and Klamath Falls). It is also important for sources which would emit in 
excess of the Significant Emission Rate for PM10 but less than the 
Significant Emissions Rate for TSP and would be located in a TSP 
nonattainment area. 

While these regulations are more stringent than the federal requirements, 
they are not more stringent than the Department or EPA control requirements 
for other pollutants. 

Overall, the proposed strategies should also minimize future economic 
development impacts. Failure of an area to meet ambient air quality 
standards frequently serves as a deterrent to the location of new 
businesses. Revising the NSR rules to prevent major increases in industrial 
PM10 emissions can allow attainment to be achieved more rapidly. 

Preconstruction monitoring is required for NSR sources if necessary to 
determine that the project would not cause any violation of an ambient air 
quality standard or PSD increment. If required, monitoring data for a 
minimum period of four months must be submitted as part of a complete 
application. This is now equivalent to the federal PM10 regulations. 
However, we clarify that this period must cover the season(s) of expected 
elevated PM10 levels for that area. 

Increments for Prevention of Significant Deterioration (PSD) for PM10 have 
not been established by EPA. PSD increments ensure that areas with clean 
air retain that quality. Ambient pollutant concentrations, are permitted to 
degrade only by the amount of an applicable PSD increment, rather than to 
the Ambient Air Quality Standard. EPA plans to develop PM10 increments 
during the next two years. Promulgation of PM10 increments could complete 
the federal rulemaking package for ambient PM10 and reduce the dual 
regulation of particulate matter as both TSP and PM10· The Department would 
consider taking appropriate action subsequent to the promulgation of PM10 
increments. Until that time, the Department proposes adoption of the 
federal revisions and the continuation of the TSP increments in attainment 
areas. The proposed rule change clarifies.· that the increments for 
particulate matter apply to TSP. 

Public Comments Received 

Comments on this Agenda item were received from the U.S. Environmental 
Protection Agency (EPA), the Northwest Pulp and Paper Association, 
Associated Oregon Industries, the Southern Oregon Timber Products 
Association (SOTIA), the Timber Products Company and the U.S. Bureau of 
Mines. (See attachment 5). 

EPA offered several comments on the acceptability of the proposed revisions: 

Comment 
EPA commented that an error had been made with respect to a reference to 
EPA's rules regarding offsets. On page 5 of the January 22, 1988 EQC Agenda 
item F report, statements were made that "LAER (Lowest Achievable Emission 
Rate control technology) and offsets for PM10 are not part of the federal 
program 11 and that 11 no offset is required for PM10. 11 
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Department Response 
The Department agrees with EPA that this misrepresents EPA's program 
regarding offsets. PM10 offsets are required in the federal program for 
sources that may exceed an incremental contribution to standard violations 
or PSD increment exceedances. This is however less stringent than federal 
offset requirement for other criteria pollutants which require full offsets 
irregardless of incremental impacts on ambient air. 

Comment 
EPA further commented that the State rules as currently written do not 
require offsets for all 100 ton per year sources because of an exemption for 
certain sources not significantly impacting designated nonattainment areas 
(OAR 340-20-245(3)). 

Department Response 
A revision to section OAR 340-20-245 (3(A)) is proposed which modifies this 
exemption in line with EPA policy. Sources in attainment areas that impact 
designated nonattainment areas or which would cause or contribute to an 
exceedance of a standard or increment would be subject to review. This 
would also require the source to acquire emission offsets. 

Comment 
EPA commented that it was unclear whether definitions exist for "particulate 
matter emissions," 11 PM10 Emissions, 11 or 11 Ernission Standard or Limitation" 
anywhere in Oregon rules. 

Department Response 
As a result, these definitions have been added to OAR 340-20-225. 
Definitions of PM10 and particulate ambient levels are being proposed in OAR 
340-31 (See Agenda Item L). 

Comment 
Finally EPA commented that the new reference to the "Guidelines on Air 
Quality Models (Revised)" did not also reference its Supplement A which was 
noticed in the Federal Register on January 6, 1988. 

Deuartment Response 
This is now included in the reference. 

Comment 
The Northwest Pulp & Paper Association made extensive comments concerning 
designating PM10 Group I areas (areas with measured standard violations) as 
nonattainrnent areas. Their concerns were: 

l, Inconsistency with EPA's legal definition of nonattainment may be 
"arbitrary and capricious. 11 

2. Designating Group I areas as legal nonattainment areas may 
increase, instead of decrease the probability of federal 
sanctions. 

3, Prematurely designating Group I areas as nonattainment will 
discourage future growth/modernization. 

6 



'' 

4, Prematurely designating Group I areas as nonattainment will create 
legal problems with respect to the demonstration needed to de
designate the area. 

These concerns were also supported by the Associated Oregon Industries. 

Department Response 
As stated in the Background and Problem Statement, the proposed rules will 
not cause Group I areas to be designated as nonattainment areas by EPA. 
They will only require the same Lowest Achievable Emission Rate (LAER) 
control technology and offset requirements which are now applied to other 
criteria pollutant sources. These requirements would be applied to PM10 
sources in Group I areas when the EQC adopts complete strategies for PM10 
Group I areas and designates the boundaries of nonattainment. 

Mr. David Bray of EPA Region 10 was contacted on April 11, 1988 regarding 
the possibility of EPA sanctions if the State were to designate Group I 
areas as nonattainment areas. His response was that EPA would also have to 
declare these areas as nonattainment areas under Section 107 of the Clean 
Air Act Amendments before automatic sanctions could apply. This is 
something that they cannot do. Secondly, the new EPA PM10 regulations state 
that EPA can only use Section 110 of the Clean Air Act (which covers 
implementation plans and discretionary sanctions), not Part D (automatic 
sanctions), for nonattainment problems arising from the new PM10 standards. 
Further, EPA is even unable to enforce construction bans for existing TSP 
nonattainment areas because they now do not have a TSP standard. 

The current TSP nonattainment areas are Portland, Eugene, and Medford. The 
Group I areas are Eugene, Grants Pass, Medford, and Klamath Falls. As 
Eugene and Medford are already designated nonattainment for TSP, no 
increased burden would exist for new sources and major modifications in 
these areas over existing rules. The main areas that would be affected 
would be Klamath Falls where the highest PM10 concentrations in Oregon have 
been measured and Grants Pass. This is reflected in Attachment 1 (Statement 
of Need for Rulemaking, Land Use, and Fiscal and Economic Impacts). These 
latter two areas would only be affected when the EQC adopts the control 
strategies for these areas which will include nonattainment area boundary 
designation. 

In summary, PM10 nonattainment areas are not being prematurely designated by 
the EQC. EPA has already classified these areas as Group I, thereby 
triggering State Implementation Plan control strategy requirements. The EQC 
will consider formal adoption of Oregon PM10 nonattainment areas when 
control strategy SIPs are adopted by the EQC. EPA Lowest Achievable 
Emission Rate (LAER) control technology, more stringent offsets and 
automatic sanctions will not be triggered by state designation of 
nonattainment areas. However State PM10 LAER control technology and offset 
requirements are proposed to take effect in areas where the EQC ultimately 
will adopt control strategies to avoid aggravating problems and making it 
even more difficult to accommodate growth. 
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Comment 
The Northwest Pulp & Paper association commented that the proposed pre
construction monitoring requirements are inconsistent with federal rules and 
may adversely affect new proposals where current PM10 data is not available. 

Department Response 
This revision is now proposed to be consistent with EPA rules. This allows 
a phase-in schedule for preconstruction monitoring requirements and allows a 
minimum sampling duration of four months of data instead of a full year. At 
the same time, a clarification is made that this four month period must 
include the season(s) of expected elevated PM10 levels. For example, areas 
strongly affected by space heating emissions would be required to include 
winter sampling. Areas strongly affected by soil dust may be required to 
include summer sampling. The Department would provide guidance to the 
source on the exact sample scheduling requirements. 

Comment 
The Southern Oregon Timber Industries Association (SOTIA) commented that the 
Department had done an excellent job of incorporating the Rules and that 
SOTIA had no comments on these new standards and proposed changes. However, 
SOTIA also stated that they do have comments on the proposed strategies that 
the Department will adopt for cleaning up Oregon's Group I areas (areas 
exceeding EPA's PM10 standard). 

SOTIA stated that the industry in Jackson County has reduced its emissions 
by 69% since the late 1970's and that the real problem is with smoke from 
wood stoves. They do not think that new industrial controls are advisable 
when industry now represents a small amount of the problem. They are 
particularly concerned about the strategy for Medford-White City which would 
require that new sources obtain more emissions offsets (a ratio of 1.3 to 1) 
than would be emitted from the new source itself. Further, their 
competitors in other areas would not be subject to these measures. 

Department Response 
These concerns will be addressed when the Group I State Implementation Plan 
strategies are brought before the EQC. 

Comment 
The Timber Products Company in Springfield, Oregon commented that the 
proposed rules would have an unnecessary retention of a TSP standard that 
was deleted in the Federal rule and would require duplicate testing of some 
point sources. This is referring to the possibility that some sources may 
have to source test for both TSP and PM10· 

Department Response 
The Department currently has authority under OAR 340-20-010 and -046 to 
require sources to report the 11 amount 1 nature and duration of air 
contaminant emissions" without specific regard to any ambient air quality 
standards. Therefore retention of the TSP standard has no specific effect 
on the source reporting requirements. 
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In order to minimize this problem, the Department intends to use the current 
particulate sampling methodology and emission standards until a PM10 source 
test method is approved. At the time that a new method is adopted for PM10. 
the Department would then consider replacing the current methodology with it 
rather than requiring two different methodologies. At the same time, 
emission standards would then also be based on PM10· 

Comment 
Finally, the US Bureau of Mines expressed concerns as to how the new rules 
would affect the mining industries. 

Department Response 
These concerns are being referred to staff for their evaluation. In 
general, it is not expected that the new rules will affect the mining 
industry because mines are not located in Group I areas. 

Alternatives 

The EQC may adopt the proposed rules, adopt revised rules, require a hearing 
on a revised set of rules, or take no action. The no action alternative 
would not provide needed mechanisms for achieving compliance with the PM10 
Ambient Air Quality Standard and could eventually result in withdrawal of 
the EPA delegation of the NSR programs to the Department. Without 
delegation, EPA would conduct the NSR program for affected sources in 
Oregon, including permit review and issuance, source inspections, and 
enforcement. 

As alternatives to the proposed changes, the EQC could consider adopting 
regulations which are equivalent to the federal requirements. Adoption of 
the federal program would differ primarily in the effect on nonattainment 
area programs. 

The federal program replaces the ambient standard for TSP with the PM10 
standard. The federal program does not use nonattainment designations for 
areas which exceed the PM10 standard. Consequently, Lowest Achievable 
Emission Rate (LAER) control technology for PM10 is not a part of the 
federal program. 

The federal program has options for regulating areas which are now 
designated as nonattainment for TSP: these designations can be retained and 
the area regulated as a TSP nonattainment area, or the areas can be 
redesignated as unclassified areas. In the latter case, Best Available 
Control Technology (BACT) is the most stringent control level required for 
any source of particulate matter. Otherwise, the more stringent LAER and 
offset controls are required for NSR sources of TSP in nonattainment areas. 

The EQC could also adopt more stringent regulations. These regulations 
could include provisions which are not included in the federal regulations, 
such as PM10 PSD increments. Other more restrictive actions could include 
reducing the Significant Emission Rate, preconstruction monitoring cutoff, 
or the Significant Air Quality Impact. The Department has not analyzed any 
alternatives more encompassing than the proposed alternative. 

9 



Summation 

1. In July, 1987, EPA adopted PM10 (particulate matter less than ten 
micrometers in diameter) New Source Review regulations which must be 
implemented in Oregon by May 1, 1988. 

2. Oregon regulations must be amended to be at least as stringent as the 
federal regulations to avoid loss of delegation of the New Source 
Review program. 

3. The Department was granted authorization to hold public hearings on 
the proposed rule changes at the January 22, 1988, EQC meeting in 
Portland. As a result, public hearings were held in Portland, 
Medford, Bend and La Grande during the month of March, 1988. 

4. The Department is proposing the use of Lowest Achievable Emission 
Rate (LAER) control technology and offsets for major PM10 sources in 
PM10 nonattainment areas. This is similar to what EPA and the 
Department require for sources of other criteria air pollutants. 
This is proposed even though EPA does not require this for PM10 
problem areas so that pollution problems are not further worsened and 
economic growth potential is not further restricted. 

5. The PM10 requirements in the proposed NSR and PSD rules are 
numerically equivalent to the federal PM10 requirements for 
Significant Emission Rate and to the existing requirements for 
Significant Air Quality Impact and to the requirements for 
preconstruction monitoring. 

6. While EPA dropped the total suspended particulate (TSP) air quality 
standards, the Prevention of Significant Deterioration (PSD) system 
based on TSP was left in place until a new PM10 increment system is 
devised in about two years. The main change proposed for the Oregon 
PSD regulations is to clarify that they apply to TSP rather than 
PM10· 

7. Major comments from EPA have been addressed in the proposed Rule 
modifications. 

8. Major concerns by the Northwest Pulp and Paper Association that PM10 
nonattainment areas are being prematurely designated and the state is 
being unnecessarily subjected to sanctions are not valid as state 
nonattainment designation will not occur until the EQC adopts area 
control strategies. EPA cannot officially designate PM10 problem 
areas as nonattainment which would subject them to automatic 
sanctions because PM10 control requirements are being administrated 
through "Section 110" not "Part D" of the Clean Air Act. 

9. Concerns by the Northwest Pulp and Paper Association on 
preconstruction monitoring have been recognized. The proposed rules 
on PM10 preconstruction monitoring are now consistent with federal 
regulations. 
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Director's Recommendation 

Based on the Summation, it is reconunended that the EQG revise the New Source 
Review Rules (OAR 340-20-220 through -260) and Prevention of Significant 
Deterioration Rules (OAR 340-31-100 through -130) as proposed and that those 
revisions be incorporated into the State Implementation Plan. 

Attachments: 

PLl!anrahan 
229-6048 
AK459 
April 15, 1988 

1. 

2. 
3. 

4. 
5. 

. -----~ 

h/~ -'} 0'7 {_,.-' 
Fred Hansen T 

Statements of Need for Rulemaking; Land Use; Fiscal and 
Economic Impacts 
Hearings Officer Report (See Agenda Item) 
Existing rules (OAR 340-20-220 through -260 and OAR 340-
31-100 through -130) 
Draft proposed Rule revisions 
Letters of Comment 
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ATTACHMENT 1 

Agenda Item K, April 29, 1988 EQC Meeting 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule. 

Legal Authority 

This proposal amends OAR 340-20-220 through -260 and OAR 340-31-100 through 
-130. It is proposed under authority of ORS 468, including Section 310 
which authorizes the Environmental Quality Commission to require sources of 
air contamination to obtain permits and Section 295 which authorizes the 
Commission to establish air purity standards. 

Need for the Rule 

The proposed rule adds the federal requirements for PMlO to the OAR. This 
addition is needed to maintain delegation to Oregon of the New Source Review 
program for major sources of air contaminant emissions. The proposed rule 
also includes provisions to implement the attainment strategy for the Group 
I PMlO areas and any other Oregon locations which are determined to be in 
nonattainment with the Ambient Air Quality Standards for PMlO. 

Principal Documents Relied Upon 

Title 40 Code of Federal Regulations Parts 51 and 52. 

Regulations for Implementing Revised Particulate Matter Standards, 
Federal Register, Wednesday July 1, 1987, pp 24634-24723. 

These documents are available for review during normal business hours at the 
Departments's office, 811 SW Sixth, Portland, Oregon, Seventh Floor. 

LAND USE CONSISTENCY STATEMENT 

The proposed rule changes appear to affect land use and appear to be 
consistent with the Statewide Planning Goals. 

With regard to Goal 6 (air, water, and land resources quality) the rules are 
designed to enhance and preserve air quality in the affected area and are 
considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

Public comment on any land use issue involved was invited and no testimony 
was received on this issue. 



It was also requested that local, state, and federal agencies review the 
proposed action and comment on possible conflicts with their programs 
affecting land use and with Statewide Planning Goals within their expertise 
and jurisdiction. Again, no testimony was received on this issue. 

The Department of Environmental Quality intends to ask the Department of 
Land Conservation and Development to mediate any appropriate conflicts 
brought to our attention by local, state, or federal agencies. 

FISCAL AND ECONOMIC IMPACT STATEMENT 

To the extent that the rules are a duplication of the federal regulations, 
adoption of these rules and delegation to the Department simplifies 
environmental administration. Lower costs should be incurred by most of the 
regulated community by retaining all air quality permit activities within 
the state. 

These rules include some provisions which may require more stringent control 
of emissions in PMlO nonattainment areas. This would increase pollution 
control costs for major sources locating in such areas. The increased 
costs are expected to impact a small number of sources and would primarily 
affect new sources locating in the Group I areas of Klamath Falls and Grants 
Pass. These sources may be subject to additional construction costs due to 
the requirement for Lowest Achievable Emission Rate (LAER) control 
technology. Sources in other Group I areas (Medford and Eugene) have 
existing requirements for this control technology. 

Since these requirements are a component of the strategy for achieving 
compliance with the ambient air quality standards for PMlO, the long term 
result will be to facilitate industrial growth in areas which currently 
exceed the standards. 

The rule will not affect the cost of obtaining a permit from the 
Department. 

Patrick L. Hanrahan:p 
229-6048 
April 14, 1988 
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OREGON ADMINISTRATIVE RULES 

CHAPTER 340. DIVISION 20 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

New Source Review 

.-\pplicability 
340-20-220 (I) No owner or operator shall begin con

struction ofa major source or a major modification of an air 
contaminant source without having received an Air Con
taminant Discharge Permit from the Department of 
Environmental Quality and having satisfied OAR 
340-20-230 through 340-20-280 of these rules. 

(2) Owners or operators of proposed non-major sources 
or non-major modifications are not subject to these New 
Source Revie\v rules. Such owners or operators are subject to 
other Depanment rules including Highest and Best Practica
ble Treatment and Control Required (OAR 340-20-001 ). 
Notice of Construction and Approval of Plans !OAR 340-20-
020 to 340-20-0321. Air Contaminant Discharge Permits 
10.AR 340-20-140 to 340-20-185), Emission Standards for 
Hazardous Air Contaminants !OAR 340-25-450 to 
340-25-480), and Standards of Performance for New Station
ary Sources IOAR 340-25-505 to 340-25-545). 

S!al. Auth.: ORS Ch . .168 
Hisr.: DEQ 25-1981. r: & o!i. 9-8-81 

Definitions 
340-20-225 (I) .. Actual emissions" means the mass rate 

of emissions of a pollutant from an emissions source: 
(al In general. actual emissions as of the baseline period 

shall equal the average rate at which the source actually 
emitted the pollutant during the baseline period and which is 
representative of normal source operation. Actual emissions 
shall be calculated using the source's aCtual operating hours. 
production rate_s and types of materials processed, stored. or _'l/_ 

combusted dunng the selected time periOd. ~ 
_fb) The Department may presume that existing source- I 

specific permitted mass em1ss1ons for the source are equiv
alent to the actual emissions of the source if they are within ~ 
I 0% of the calculated actual emisS1ons. it< 

(2) "Baseline Concentration" means that ambient con
centration level for a particular pollutant which existed in an 
area during the calendar year J 978. If no ambient air quality 
data is available 1n an area, the baseline concentration mav 
be estimated using modeling based on actual emissions lo.r 
l 978. The following emission increases or decreases will be 
included in the baseline concentration: 

(a) Actual emission increases or decreases occurring 
before January I, 1978; and 

(b) Actual emission increases from any major source or 
major modification on which construction commenced 
before January 6, 1975. 

(3) .. Baseline Period" means either calendar years J 977 
or !978. The Department shall allow the use ofa prior ume 
period upon a determination that it is more representative of 
nonnal source operation. 

(4) "Best Available Control Technology ( BACT) .. means 
an emission !imitation (including a visible emission sran· 
<lard) based on the maximum degree of reduction of each air 
contaminant subject to regulation under the Clean .-\ir .A.ct 
which would be emitted from any proposed major source or 
major modification which. on a case-by-case basis. taking 
into account energy, environmental. and economic impacts 
and other costs. is achievable for such source or modification 
through application of production processes or available 
methods. systems. and techniques. including fuel cleaning or 
treatment or innovative fuel combusuon techniques for 
control of such air contaminanL In no event. shall the 
application of BACT result in emissions of any air contami
nant which would exceed the emissions allowed bv anv 
applicable new source performance standard or any stafidard 
for hazardous air pollutants. lfan emission limitation is not 
feasible. a design. equipment. work practice. or operational 
standard. or combination thereof. may be required. Such 
standard shall. to the degree possible. set forth the emission 
reduction achievable and shall provide !Or compliance by 
prescribing appropriate permit condiuons. 

(5) "Class I area" means any Federal. State or Indian 
reservation land which is classified or reclassified as Class I 
area. Class I areas are identiiied in 0.4..R 340·31-120. 

(6) ··commence" 1neans that the owner or operator has 
obtained all necessary preconstruction approvals required by 
the Clean A.ir A.ct and either has: 

(a) Begun. or caused to begin. a continuous program of 
actual on-site construction of the source to be completed in a 
reasonable time; or 

(bl Entered into binding :igreements or contractual obli
gauons. \vhich cannot be canceled or moditied without 
substantial loss to the owner or operator. to undertake a 
program of construction of the source to be completed in a 
reasonable time. 

{ 7) .. Construction" means any physical change { includ
ing fabrication. erection. installation. demolition. or modifi
cation of an emissions unill or change in the method of 
operation ofa source \Vhich would result in a change in actual 
emissions. 

(8) "Emission Reducllon Credit Banking·· means to 
presently reserve. subject 10 requirements of these provi
sions. emission reductions t'or use bv the reserver or assil?.nee 
t'or /Uture compliance with air poli'ution reduction req~tre-

(cl For any ne\vly permitted emission source which had I ments. 
not yet begun normal operation in the baseline period. actual • (9) .. Emissions Unit" means any part of a sta1ionary 
emissions shall equal the potential to emit of the source. 2. source (including specific process equipment) \vhich 1?m1ts or 

I November. 1986) 14 div. ·~o 
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OREGON ADMINISTRATIVE RULES 

CHAPTER 340. DIVISION 20 - DEPARTMENT OF ENVIRONMENTAL QUALIT) 

would have the potenual to emit any pollutant subSect to 
regulation under the Cle.Jn A.ir . .\ct. 

(JO) .. Federal Land \·tanager" 1neans with respect to any 
7 lands in the United States. the Secretary of the federal 

department with authority over such lands. 
( 11) "Fugitive emissions" means emissions of any air 

contaminant which escape to the atmosphere from any point 
or area that is not identifiable as a stack. vent. duct, or 
equivalent opening. 

( 12) .. Growth Increment .. means an allocation of some 
part of an airshed's cJ.pacity to accommodate future new 
major sources and major modifications of sources. 

( 13) "Lowest Achievable Emission Rate I LAER)" means 
that rate of emissions which reflects: the most stringent 
emission limitation which is contained in the implementaw 
tion plan of any state for such class or category at source, 
unless the owner or operator of the proposed source demonw 
strates that such !imitations are not achievable; or the most 
stingent emission limitation which is achieved in practice by 
such class or category of source, whichever is more stringent. 
In no event. shall the application of this tenn pennit a 
proposed new or modified source to emit any air contami~ 
nant in excess of the amount allowable under applicable new 
source performance standards or standards for hazardous air *. 
pollutants. 

(14) ··Major \1odification" means any physical change 
or change of operation of a source that would result in a net 
significant emission rate increase (as defined in definition 
(22)) for any pollutant subject to regulation under the Clean 
Air Act. This criteria also applies to any pollutants not 
previously emitted by the source. Calculations of net emis~ 
sion increases must take into account all accumulated 
increases and decreases in actual emissions occurring at the 
source since Januarv I. 1978. or since the time of the last 
construction approv.al issued for the source pursuant to the 
New Source Revie\v Regulations for that pollutant. which~ 
ever time is more recent. If accumulation of emission 
increases results in a ner significant emission rate increase. 
the modification causing such increases become subject to 
the New Source Rev1ev.' requirements including the retrofit 
of required controls. 

( ! 5) ··rvtajor Source .. means a stationary source which 
emits, or has the potential to emir. any pollutant regulated 
under the Clean Air Act at a Significant Emission Rate (as 
defined in definition 1221). 

( 16) "Nonattainment A.rea" means a geographical area 
of the State whiCh exceeds any state or federal primary or 
secondary ambient air quality standard as designated by the 
Environmental Quality .Commission and approved by rh'e 
Enviror\meOtal Protection Agency. 

( 17) .. OtTset" means an equivalent or greater emission 
reduction which is required prior to allowing an emission 
increase from a new major source or major modification ofa 
source. 

(18) "Plant Site Emission Limit" means the total mass 
emissions per unit time of an individual air pollutant specw 
itied in a permit for a source. 

( 19) '"Potential to Emit" means the maxin1um capacity 
of a 'source to emit a pollutant under its physical and 
operational design .. -\ny physical or operational !imitation on 
the capacity of the source to emit a pollutant. including air 
pollution control equipment and restrictions on hours of 
operation or on the type or amount of material combusted, 

stored, or processed, shall be treated as part of its design 1fthe 
limitation or the effect it would have on emissions is enfor
ceable. Secondary emissions do not count in determining the 
potential to emit of a source. 

(20) "Resource Recovery Facility'' merins any facility at 
which municipal solid waste is processed for the purpose of 
extracting, converting to energy, or otherwise separating and 
preparing municipal solid waste for reuse. Energy conversion 
facilities must utilize municipal solid \vaste to provide 50o/o 
or more of the heat input to be considered a resource 
recovery facility. 

(21) "Secondary Emissions" means emissions from ne\v 
or existing sources which occur as a result oft he construction 
and/or operation of a source or modification. bur do not 
come from the scurce itself Secondarv emissions must be 
specific. well defined, quantifiable. and impact the same 
general area as the source associated with the secondary 
emissions. Secondary emissions may include. bur are not 
limited to: 

(a) Emissions from ships and trains coming to or from a 
facility; 

(b) Emissions from off .. site support tJcitiues \vhich 
\vould be constructed or would otherv ... ·ise increase emissions 
as a result of the construction ofa source or moditicJtion. 

{22) '"Significant em1ss1on rate·· means: 
(a) Emission rates equal to or greater than the: ~Oi!o\ving. 

for air po!lutants regulated under the Clean -\ir -\c1: 

Table I: Significant Emission Rates tOr 
Pollutants Regulated Under the Clean ~Ir .Act 

Pollutant Significant Emission Rate 

(.,l,.) Carbon Monoxide . I 00 tons; year 
(8) Nitrogen Oxides .-1-0 tons; year 
(C) Particulate Maner* ..... :5 tons/yeo.r 
ID) Sulfur Dioxide..... . ... .J.0 tons;year 
(E) Volatile Organic Compounds"' ....... -t.0 tons/year 
(F) Lead . . . . . . . . . . . . . . . . . .0.6 ton1vear 
(G) Mercury . . . . . . .0. ! ton/yc:Jr 
<HJ Beryllium . . . . . . . .0.0004 ton/year 
ii) Asbestos........ . .. J.007 ton/year 
(J) Vinyl Chloride . . . . . . . ... I ton/year 
( K) Fluorides ..... 3 tons/year 
( L) Sulfuric Acid Mist tons1~ ear 
(Ml Hydrogen Sulfide . I 0 tons/year 
(N) Total reduced sulfur 

(including hydrogen sulfide).... .10 tons/year 
(0) Reduced sulfur compounds (including hydrogen 

sulfide) ................................. 10 tons/year 

:'llOTE: °For thc nona11:11nmcnt portions oft ht' \lcdford-.\shland 
. .\ir Quality Maintenance Arca. the S1gn1rkant Ern1)~JUn Rati:s ior 
parucula1c ma\ler and vola!1lc organir rompnun<.h <.irc 1.k!inl'd 111 

Table 2. 

(b) For pollutants not listed above. the Department ::;hall 
determine the rate that constitutes a sh;-nificant emission 
rate. 

(c) Any emissions increase less than these rates associ· 
ated with a new source or modification which would con-

15 - Div. 20 I November. J 986) 
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CHAPTER :J.W, D!VlSION 20- DEPARTMENT OF ENVlRONME:>T~L Ql!ALITY 

Table 2 
(340-20-225) 

Significant Emission rates for the Nonattain111ent 
Portions of the Me<lford-Ashland Air Quality 
Maintenance Area. 

Einission Rate 
Annual Dav Hour 

Air Contaminant Kilograms (tons) Kilogr a'l\S (lbs) Kilccra..rr..s (2.ts l 

Particulate Matter 
(TSP) 

Volatile Organic 

Cotip:lund (VCC) 

' .. 

Pollutant 

SOz 
TSP 
N02 
co 

4,500 

18,100 

(5.0) 23 

(20. 0) 91 

Table 3 
(340-20-225) 

(50.0) 4.6 

(200) 

Significant Air Quality 
ambient air quality L'1pact 

which is equal to or greater ~~an: 

Annual 

l. o ug/1113 
0.2 ug/m3 
1.0 ug/m3 

Pollutant Averaoino Ti.T.e 
24-hour 8-hour 3-hour 

5 ug/m3 25 ug/1113 
1.0 ug/111 3 

a. 5 mg/m3 

I • Tnbles 2 nnd 3 

(10.0) 

l-hour 

2 mgjm3 

(November. 198 I) 
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OREGON ADMINISTRATIVE RULES 

CHAPTER 340. DIVISION 20 - DEPART:\IENT OF ENVIRONMENTAL QLALITY 

struct within 10 kilometers of a Class I area. and would have 
J.n impact on such area equal to or greater than 1 ug/mJ f24 
hour average) shall be deemed to be emitting at a significant 
emission rate (see Table 2). 

(23) "Significant Air Quality hnpact" means an ambient 
air quality impact which is equal to or greater than those set 
out in Table 3. For sources of volatile organic compounds 
(VOC), a major source or major modification will be deemed 
to have a significant impact if it is located within 30 kilo~ 
meters of an ozone nonattainment area and is capable of 
impacting the nonattainment area. 

(24) "Significant impairment" occurs when visibility 
impairment in the judgment of the Department interferes 
with the management, protection, preservation, or enjoy
ment of the visual experience of visitors within a Class I area. 
The determination must be made on a case-by-case basis 
considering the recommendations of the Federal Land Man
ager; the geographic extent, intensity, duration, frequency, 
and time of visibility impairment. These factors will be 
considered with respect to "isitor use of the Class I areas, and 
the frequency and occurrence of natural conditions that 
reduce visibility. 

(25) "Source" means any building, structure, facility, 
installation or combination thereof which emits or is capable 
of emitting air contaminants to the atmosphere and is 
located on one or more contiguous or adjacent properties and 
is owned or operated by the same person or by persons under 
common control. 

(26) "Visibility impairment" means any humanly per
ceptible change in visual range. contrast or coloration from 
that which would have existed under natural conditions. 
Natural conditions include fog, clouds, windblown dust, rain, 
sand, naturally ignited wildfires. and natural aerosols. 

Stnt. Au1h.: ORS Ch . .168 
Hist.: DEQ ~5-198 l. f. & ef 9.,s.s 1: OEQ 5·! 983. f. & e{ +l 8-83: DEQ 

18-J ll8.1. r~ & eC 10-16-S.1 

Procedural Requirements 
340-20-230 (I) Information Required. The owner or 

operator of a proposed major source or major modification 
shall submit all information necessary to pertOrm any analy
sis or make any determinauon required under these rules. 
Such information shall inciude. but not be limited to: 

(a) A description of the nature. location, design capacity. 
and typical operating schedule of the source or modification. 
including specifications and drawings showing its design and 
plant layout; 

(b) . .\n estimate of the amount and type of each air 
contaminant emnted by the source in terms of hourly. daily, 
seasonal. and yearly rates. showing the calculation pro
cedure: 

(c) A detailed schedule for construction of the source or 
modification: 

(d) . .\ detailed description of the system of continuous 
emission reduction which is planned for the source or 
modification. and anv other information necessarv to deter
mine that best ava,i!able control technology ~r lowest 
achievable emission rate technology, whichever is applica~ 
ble. would be applied: 

(e) To the extent required by these rules. an analysis of 
the air quality and/or visibility in1pact of the source or 
modification. including meteorological and topographical 

data. specific details of models used. and other informauon 
necessary to estimate air quality impacts: and 

(f) To the extent required by these rules. an J.nai:-sis vf 
the air quality and/or visability impacts. and the nature and 
extent of all commercial, residential. industrial. and other 
source emission grqwth which has occurred since January l. 
: 978, in the area the source or modification would a!Tec-t. 

(2) Other Obligations: 
(a) Any owner or operator who constructs or operates a 

source or modification not in accordance with the .1ppiica
tion submitted pursuant to these rules or with the terms of 
any approval to construct. or any owner or operator of a 
source or modification subject to this section v,1ho com
mences construction after the etTective date of these re2u!a
tions without applying for and receiving an Air Cuntam10an1 
Discharge Permit, shall be subject to appropria1e enforce
ment action. 

(b) . ..\pproval to construct shall become invalid if ..:on
struction is not commenced within I 8 months after receipt of 
such approval, if construction is discontinued for a penod of 
18 months or more. or if construction is not completed 
within 18 months of the scheduled time. The Depanment 
may extend the 18-month period upon satisfactory showing 
that an extension is justified. This provision does not ::ipply 
to the time period between construction of the :ipproved 
phases of a phased construction project: each phase :nus1 
commence construction within 18 months of the pro_tected 
and approved commencemetn date. 

(c) Approval to construct shall not relieve any owner or 
operator of the responsibility to comply fully with applic:ibte 
provisions of the State Implementation Plan and any other 
requirements under local, state or federal law. 

(3) Public Panicipation: 
(a) Within 30 days after receipt of an application to 

construct. or any addition to such .1pplication. the Depart
ment shall advise the applicant of any deficiency 1n the 
application or in the intOrmation submitted. The date 0[1he 
receipt ofa complete application shall be. for the purpose of 
this section. the date on which the Department receiYed ::!I! 
required information. 

(b) Notwithstanding the requirements of OAR 3~0-14-
020, but as e:-:.peditiously as possible and at kast '.Vlth1n s1.x 
months after receipt of a complete 3pplication. the Dep:irt· 
ment shall make a final determination on the :ipplic:itton. 
This involves pertOrming the fOl!owing actions in a timely 
manner: 

(A} Make a preliminary detennination whether ..:on
struction should be approved. approve-ct with cond1t1ons. or 
disapproved. 

( B) Make available for a 30-dav period in at least one 
location a copy of the permit appilcation. a copy vi' the 
preliminary determination. and a copy or summary of other 
materials. if any. considered in making the preliminary 
determination. 

(C) Notify the public. by advertisement in a nev.spaper 
of general circulation in the are3 in which the proposed 
source or modification would be constructed. of the appl1cJ· 
tion. the preliminary determination. the extent of increment 
consumption that is expected from the source or rnod1tica
tion. and the opponunity tOr a public heanng and for wntten 
public comment. 

(D) Send a copy of the notice of opportunity for public 
comment to the applicant and to otlicials and agencies 
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having cognizance O\C~ rhe location where the proposed 
construcHon would occur as tOt!ows: The chief executives of 
the city and county 1,1.here the source or modiflc:ition would 
be located. any comprehensive regional land use planning 
agency. any State. Federal Land Manager, or Indian Govern~ 
ing Body whose lands may be arTected by emissions from the 
source or modification. and the Environmental Protection 
Agency. 

(E) Upon determination that significant interest exists, 
provide opportunity for a public hearing for interested per~ 
sons to appear and submit \Vritten or oral comments on the 
air quality impact of the source or modification. alternatives 
to the source or modification. the control technology 
required. and other Jppropriate considerations. For energy 
facilities. the hearing may be consolidated with the hearing 
requirements for site .:-ert1fication contained in OAR Chapter 
345, Division 15. 

(F) Consider al! \l,rinen comments submitted within a 
time specified in the notice of public comment and all 
comments received at Jny public hearing(s) in making a final 
decision on the approvabi!ity of the application. No later 
than 10 working days after the close of the public comment 
period. the applicant may submit a written response to any 
comments submitted by the public. The Department shall 
consider the applicant's response ln making a final decision. 
The Depanment shail make all comments available for 
public inspection in the same locations where the Depart
ment made available preconstruction information relating to 
the proposed source or modification. 

(G) Make a final determination whether construction 
should be approved. approved with conditions. or disap
proved pursuant to this section. 

(HJ Notify the applicant in writing of the final determin· 
ation and make such noufication available for public inspec
tion at the same loc:nion where the Department made 
available preconstruct1on information and public comments 
relating to the source or modification. 

Stal. Auth.: ORS Ch. ~5 
Hist.: DEQ ~5-1981. :·. £.; ::-t: 9-8·81: DEQ 18-!984, f. & ~1: !0·16-84 

Review of '.\ew Sources and :Vlodifications for Compliance 
With Regulations 

340-20-235 The owner or operator ofa proposed major 
source or major modification must demonstrate the ability 
of the proposed source or modificauon to comply with all 
applicable requirements of the Department of Environmen~ 
tal Quality, including '.\'e\v Source Performance Standards 
and National Emission Standards for Hazardous Air Pollu
tants, and shall obtain an A.ir Contaminant Discharge Per
mit. 

Sbu. Au1b.: ORS Ch. ~s 
Hls1.: DEQ 15-198 L f. & ef. 9-8·81 

Requirements for Sources in Nonattainment A.reas 
340-20-240 New major sources and major modifica

tions which are located in designated nonattainment areas 
shall meet the requirements listed below: 

(I) Lowest Achievable Emission Rate. The owner or 
operator of the proposed major source or major modification 
must demonstrate that the source or modification will com
ply with the lowest achievable emission rate (LAER) for each 
nonattainment pollutant. In the case of a rn<Jior modifica-

tion. the requirement for LA.ER shall apply only to each nC\\ 
or modified emission unit which increases i:m1ss1ons. For 
phased construction projects, the ctetcrminauon or' L...\ER 
shall be reviewed at the latest reasonable ume prior to 
commencement of construction of each independent phase. 

(2) Source Compliance. The owner or operator ol the 
proposed major source or major modification must demon
strate that all major sources O\vned or operated by such 
person (or by an entity controlling, controlled by. or under 
common control with such person) in the state are in 
compliance or on a schedule for compliance. with all app!ica~ 
ble emission limitations and standards under the Clean .. l..ir 
Act. 

(3) Growth Increment or OtTsets. The O\vner vr operator 
of the proposed major source or major modlllcJt1on must 
demonstrate that the source or modi1lcat1on wti! comply 
with any established emissions growth increme:-tl for the 
panicular area in which the source is located or must provide 
emission reductions ("offsets") as specified by these rules .. .\ 
combination of growth increment allocauon and emission 
reduction may be used to demonstrate compliance with this 
section. Those emission increases for which urfsets .:an be 
found through the best efforts of the applicant sha!\ not be 
eligible for a growth increment allocation. 

(4) Net . .\ir Quality Benefit. For cases in \vhic!': emission 
reductions or offsets are required. the applicant mu":it Jemon~ 
Strate that a net air quality benefit will be ach1e~ ed tn ;he 
affected area as described in OAR 340-20-260 1 Requirements 
for Net Air Quality Benefit} and that the reductions are 
consistent with reasonable funher progress toward :Hta1n
ment of the air quality standards. 

(5) Alternative Analysis; 
(a) An alternative analysis must be conducted tOr ne"v 

major sources or major modifications of sources emitting 
volatile organic compounds or carbon monoxide locating in 
nonattainment areas. 

(b) This analysis must include an cva!uaL1on ot Jlter
native sites. sizes. production processes. :.inli t'n\-ironmt'nta! 
control techniques for such proposed sourct' or :noditicatJon 
which demonstrates that benefits of the proposed sou re:.: ur 
modification significantly ourweigh the environme:H.:11 :.ind 
sociaJ costs imposed as a result or' its location. -::onstru.:uon 
or modification. 

(6) Special Exemption for the Salem Ozone ~onJ1Ia1n
ment Area. Proposed major sources and major moditications 
of sources of volatile organic compounds which Jre iocatt:d 
in the Salem Ozone nonattainment area shall comply \\'llh 
the requirements of sections ( l) and ( 2) of this ~ult' but Jre 
exempt from all other sections of this rule. 

Stat. Au1h.: ORS Ch, 408 
Hist.: DEQ ~5-1981. l'. &1!LY·~·i:SL DEQ 5-198J, L..\. ~: . ..:.~1S-;)} 

Growth Increments 
340-20-241 The ozone control stroteg1es for the \led

ford-Ashland and Portland A.ir Quality :'v1a1ntenan1,:e .\re::is 
(AQMA) establish growth margins for new maJor sources or 
major modifications which will emit volattle organic com
pounds. The growth margin shall be allocated on a !irst
come~tirst-served basis depending on the date o(subm1UJ! of 
a complete permit application. ln the Medford~Ash!and 
A.QMA. no single source shall receive an allocation of more 
than 50% of any remaining growth margin. In th.:- Portland 
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AQMA., no single source shall receive an allocation of more 
than JOO tons per year plus 25°'o of any remaining growth 
niargin. The allocauon of emission increases from the 
growth margins shall be calculated based on the ozone season 
(May 1 to Sepember 30 of each vear). The amount of each 
growth margin that is available is defined in the State 
Implementation Plan for each area and is on file with the 
Department. 

(Publications: The publica1ionls) reterred to or incorporated by reference 
tn this rule are available from the offke o(the Depanment of Environmental 
Quality.I 

Stal. Aulh.: ORS Ch. ~68 
Hisl.: DEQ S- I 983. f. & ef. 4- l 8-SJ. DEQ S-l 986, f. & ef. ~-21-86 

Requirements for Sources in Attainment or Unclassified 
. .\reas (Prevention of Significant Deterioration) 

340-20-245 New Major Sources or Major Modifica
tions locating in areas designated attainment or unclassifia~ 
ble shall meet the following requirements: 

(I) Best Available Control Technology. The owner or 
operator of the proposed major source or major modification 
shall apply best available control technology (BACT) for 
each pollutant which 1s emitted at a significant emission rate 
(OAR 340-20-225 definition 122)). In the case of a major 
modification. the requirement :Or BACT shall apply only to 
each new or modified emission unit which increases emis
sions. For phased construction projects. the determination of 
BACT shall be reviewed at the latest reasonable time prior to 
commencement of construction of each independent phase. 

(2) Air Quality Analysis: 
(a} The owner or operator of the proposed major source 

or major modification shall demonstrate that the potential to 
emit any pollutant at a significant emission rate (OAR 
340-20-225 definttion 122)), in conjunction with all other 
applicable emissions increases and decreases. (including sec
ondary emissions). would not cause or contribute to air 
quality levels in excess of: 

(A) Any state or national ambient air quality standard: 
or 

(,..\)The proposed source or major mod1fication does not 
have a significant air quality impact on a designated nonat
tainment area: and 

( 8) The potential emissions of the source :ire less than 
100 tons/year for sources in the following categories or less 
than 250 tons/year for sources not in the following source 
categories: 

(i) Fossil fuel-fired steam electric plants of more than 
250 million BTU/hour heat input. 

13 
(ii) Coal cleaning plants (with thermal dryers). 
(iii) Kraft pulp mills, 

I 
I 
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(iv) Portland cement plants, 
(v) Primary Zinc Smelters. 
(vi) Iron and Steel Mill Plants. 
(vii) Primary aluminum ore reduction plants. 
(vii) Primary copper smelters . 
(ix) Municipal Incinerators capable of charging more 

than 250 tons of refuse per day. 
(x) Hydrofluoric acid plants, 
(xi) Sulfuric acid plants, 
(xii) Nitric acid plants, 
(."<iii) Petroleum Refineries. 
(xiv) Lime plants, 
(xv) Phosphate rock processing plants. 
(xvi) Coke oven batteries. 
{xvii) Sulfur recovery plants. 
(xviii) Carbon black plants (furnace process/, 
(xix) Primary lead smelters. 
(xx) Fuel conversion plants. 
(xxi) Sintering plants. 
(xx ii) Secondary metal production plants. 
(xxiii) Chemical process plants. 
(xxiv) Fossil fuel fired boilers (or combinations 1hereot) 

totaling more than 250 million BTU per hour heat input. 
(xxv) Petroleum storage and transfer units with a total 

storage capacity exceeding 300.000 barrels. 
(xx vi) Taconite ore processing plants. 
(xx vii) Glass fiber processing plants. 
txxv1ii) Charcoal production plants. 

(8) .Any applicable increment established by the Preven- (b) Major modifications are not exempted under this 
tion of Significant Deterioration requirements (OAR section unless the source including the modifications meets 
340-3 l-l l OJ: or the requirements of paragraphs (a)(Al and I Bl above. Owners 

(C) .-\11 impact on a designated nonattainment area or operators of proposed sources which are exempted by this 
greater than the significant air quality impact levels (OAR provision should refer to OAR 340-20-020 to 340-20-032 and 
340-20-225 definition (23)). :-Jew sources or modifications of~ OAR 340-20-140 to 340-20-185 for possible applicable 
sources which would emit volau\e organic compounds which j.i...i requirements. 
may impact the Salem ozone nonattainment area are exempt .} (4) Air Quality Models .. .\JI estimates of ambient i:-on-
from this requirement. 7"' centralions required under these rules shall be based on the 

(b) Sources or modifications with the potential to emit at applicable air quality models. data bases. and other require-
rates greater than the significant emission rate but less than ~ ment specified in the ··Guidelines on Air Quality .\'lodels .. 
100 tons/year. and are greater than 50 kilometer.; from a I (OAQPS U-080, U.S. Environmental Protect ton Agency. 
nonattainment area are not required to assess their impact Office of Air Quality Planning and Standards. Research 
on the nonattainment area. Triangle Park. N.C. 27711, April 1978). Where an air qualitv 

(c) If the owner or operator of a propo~ed major source 1,_ impact model specified in the "Guideline on Air Quaiit).· 
or major modification wishes to provide emission offsets \ 'O Models't is inappropriate. the model may be modi lied or 
such that a net air quality benefit as defined in OAR another model substituted. Such a change must be subject to 
340-20-260 is provided. the Department may consider the notice and opportunity for public comment and must receive 
requirements of section (2) of this rule to have been met. approval of the Department and the Environmental Protec-

(3) Exemption for Sources :-Jot Significantly Impacting tion Agency. Methods like those outlined in the .. Workbook 
Designated Nonattainment Areas: ·'1[:. for the Comparison of Air Quality ~lodels .. (U.S. Enrnon-

(a) A proposed major source or major modification is mental Protection .Agency. Office of Air Quality Planning 
exempt from OAR 340-20-220 to 340-20-270 if: and Standards. Research Triangle Park. N.C. 27711. May. 
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1978) should be used to determine the comparability of air 
quality models. 

I 5) Air Qua!Jty .\!on1toring: 
{a)(A) The owner or operator ofa proposed major source 

or major modification shall submit with the application. 
subject to approval of the Department, an analysis of 
ambient air quality in the area impacted by the proposed 
project. This analysis shall be conducted for each pollutant 
potentially emitted at a significant emission rate by the 
proposed source or modification. As necessarv to establish 
ambient air quality. the analysis shall include c~ntinuous air 
quality monitoring data for any pollutant potentially emitted 
by the source or modification except for nonmethane hydro
carbons. Such data shall relate to. and shall have been 
gathered over the year preceding receipt of the complete 
application. unless the owner or operator demonstrates that 
such data gathered over :i portion or portions of that year or 
another representative year would be adequate to determine 
that the source or modification would not cause or contrilJ.. 
ute to a violation of 3.n ambient air quality standard or any 
applicable pollutant increment. Pursuant to the require
ments of these rules. the owner or operator of the source shall 
submit for the appro\·aJ of the Department, a preconstruc
tion air quality monitoring plan. 

(8) . ..\.ir quality monitoring which is conducted pursuant 
to this requirement shall be conducted in accordance with ..JO 
CFR 58 Appendix B. ·Quality Assurance Requirements for 
Prevention of Significant Deterioation (PSD) Air Monitor
ing" and with other methods on file with the Department. 

(C) The Department may exempt a proposed major 
source or major modification from monitoring for a specific 
pollutant if the owner or operator demonstrates that the air 
quality impact from the emissions increase would be less 
than the amounts listed below or that the concentrations of 
the pollutant in the area that the source or modification 
would impact are !ess than these amounts: 

(i) Carbon monoxide - 575 ug/m'. 8 hour average. 
{ii) Nitrogen dioxide - 14 ug/m3, annual average, 
(iii) Total suspended particulate - JO ug/m 3• :4 hour 

average. 
(iv) Sulfur dioxide - 13 ug/m3, :!4 hour average, 
(v) Ozone - Any net increase of lOO tons/year or more of 

volatile organic compounds from a source or modification 
subject to PSD is required to perform an ambient impact 
analysis. including the gathering of ambient air quality data, 

(vi) Lead - 0.1 ug/m·1. 24 hour average. 
(vtiJ ;vtercury - 0.25 ug/m 3• 24 hour average. 
(viii) Beryllium - 0.0005 ug/m'. 24 hour average. 
(ix) Fluorides - 0.25 ug/m 3, 24 hour average, 
(x) Vinyl chlonde - 15 ug/m'. 24 hour average. 
(xi) Total reduced sulfur - 10 ug/m'. I hour average. 
(xii) Hydrogen sulfide - 0.04 ug/m 3, I hour average. 
(xiii) Reduced sulfur compounds - JO ug/m 3• I hour 

average. 
( b J The owner or operator of a proposed major source or 

major modification shall. after construction has been com
pleted. conduct such ambient air quality monitoring as the 
Department may require as a permit condition to establish 
the e!Tect which em1ss1ons of a pollutant (other than non
methane hydrocarbons) may have, or is having, on air 
quality in any area which such emissions would affect. 

(6) Addi11onal Impact Analysis: 

(a) The owner or operator of a proposed ma1or source or 
major modification shall provide an analysis of the impair
ment to. soils and vegetation that \vould occur as a result of 
the source or modification and general commercial. residen
tial. industrial and other growth associated with the source or 
modification, the owner or operator may be e.xempted from 
providing an analysis of the impact on vegetation having no 
significant commercial or recreational value. 

(b) The owner or operator shall provide an analvsis of 
the air quality concentration projected for the area as a· result 
of general commercial. residential. industrial and other 
growth associated with the major source or modificauon. 

(7) Sources Impacting Class t .-\reas: 
(a) \Vhere a proposed major source or maior modifica

tion impacts or may impact a Class I are::i, the" Department 
shall provide written notice to the Environmental Protecuon 
Agency and to the appropriate Federal Land \tanager \.\.'ithin 
30 days of the receipt of such permit applicauon. at !east 30 
days prior to Department Public Hearings and subsequently, 
of any preliminary and final actions taken with regard to 
such application. 

(b) The Federal Land :Vtanager shall be provided an 
opportunity in accordance with 0.-\R J-t0-~0-2J0l J) to pre
sent a demonstration that the emissions from the proposed 
source or modification 1,vould have an Jdverse impact on the 
air qua!itv related values (inc!udine \'\Stbdit\') ofJnY tederai 
mandatofr Class I lands. not\.\.'iths1Jnding th.at the l·hange in 
air quality resulting from emissions from such source or 
modification would not cause or contribute to concentra
tions which would e.xceed the ma.'<imum al!o\~·ab!e incre
ment for a Cla~s I area. If the Depanment concurs \Vlth such 
demonstration the permit shall not be issued. 

I Publications: The publKa!1onrs1 referred. 10 or 1nt:orr11rJ.t..:J tl\ r:.·tt>renl·i: 
1n this ruk are av:Hlable from the 01lh:e or" uw O<:panmnH vi· E~n 1runmc:ntal 
Quality.I 

Star • ..\u1h.: ORS Ch. -168 
Hist.: DEQ ~5-198 l. (. & cl. ~-.'l-S I. DEQ 5-1 "X.i. ! ..\. ,·( .!- I :.--~3 DEQ 

!8-!984, 1: & cJ: 10-lti·S-t DEV !-1--l'Hl.5. i". ..'>.. ~·(. iU-ln-<i.5 

Exemp€ions 
340-20~250 (I) Resource recover.· facilities burning 

municipal refuse and sources sub_iect to ·federally mandated 
fuel switches may be exempted by the Department from 
requirements OAR 340-20-240 sections (3) and 141 pro\'1ded 
that: 

(a) No growth increment is aYailable for :!!location to 
such source or moditicaoon: .:ind 

{bl The owner or operJtor of such source vr modifica
tion demonstrates that every e1Ton was made 10 obtain 
sut1icient otTsets and that even' J\ai!able 01fset was secured. 

:"-IOTE: Such an e.,cmpuon ma~ result m J no:nl tn fC\ IS<.' th(' StJll' 
Implementation Plan to n.·quire :idd1uonn! .:ontro! of ~·\1s11ng 
sources. 
(2) Temporary emission sources, which would be in 

operation at a site for less than t\VO years. such as pilot plants 
and portable facilities. and emissions resulting from the 
construction phase of a new source or modification must 
comply with OAR 340-20-240111 and 121 or OAR 
340-20-245(1), whichever is applicable. but are exempt from 
the remaining requirements of OAR 340-:20-:240 and OAR 
340-20~245 provided that the source or modification \vould 
impact no Class I area or no area where an applicable 
increment in known to be violated. 
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{3) Proposed increases in hours of operation or produc-
tion rates which would cause emission increases above the 
levels allowed in an Air Contaminant Discharge Permit and 
would not involve a physical change in the source may be 
exempted from the requirement of OAR 340-20-245(1) (Best 
Available Control Technology) provided that the increases* 
cause no exceedances of an increment or standard and that. 

10 the net impact on a nonattainment area is less than the \ 
significant air quality impact levels. This exemption shall not .:.if. 
be allowed for new sources or modifications that received 
permits to construct after January l, 1978. 

(4) Also refer to OAR 3.J0-20-245(3) for exemptions 
pertaining to sources smaller than the Federal Size-Cutoff 
Criteria. 

Stat. Aurh.: OK.S Ch. 403 
Hist.: DEQ 15-1':>81. f. &i:f. ~-8-~J 

Baseline ror Derermining Credit ror Offsets 
340-20-255 The baseline for determining credit for 

emission otTsets shall be the Plant Site Emission Limit 
established pursuant to OAR 340-20-300 to 340-20-320 or, in 
the absence of a Plant Site Emission Limit. the actual 
emission rate for the source providing the offsets. Sources in 
violation of air quality emission limitations may not supply 
otTsets from those emissions ...... hich are or were in excess of 
permitted emission rates. OtTsets. including otTsets from 
mobile and area source categories. must be quantifiable and 
enforceable before the Air Contaminant Discharge Permit is 
issued and must be demonstrated to remain in effect 
throughout the life of the proposed source or modification. 

St.at . .-\ulh.: ORS Ch. 468 
His1.: DEQ 15-198 l. f. & e1: 9-8-81 

Requirements for '.'iet .-\ir Quality Benefit 
340-20-260 Demonstrations of net air quality benefit 

must include the following: 
(I)...\. demonstration must be provided showing that the 

proposed o!Tseis \vi!! improve air quality in the same geo
graphical area J!Tected bv the new source or modification. 
This demons1rauon may ~equtre that air quality modeling be 
conducted according to the procedures specified in the 
"Guideline on Air Quality Models''. Offsets for volatile 
organic compounds or nitrogen oxides shall be within the 
same general Jir basin as the proposed source. Offsets for 
total suspended pan1culate. sulfur dioxide, carbon monoxide 
and other potlutancs shall be within the area of significant air 
quality impact. 

l 2) For new sources or modifications locating within a 
designated nonattainment area. the emission offsets must 
provide reductions which are equivalent or greater than the 
proposed increases. The otTsets must be appropriate in terms 
of short term. seasonal. and yearly time periods to mitigate 
the impacts of the proposed emissions. For new sources or 
modifications locating outside of a designated nonattain
ment area which have a signiticant air quality impact (OAR 
340<~0-225 definition (23)) on the nonattainment area. the 
emission olTscts must be sufficient to reduce impacts to 
levels below the significant air quality impact level within the 
nonattainment area. Proposed major sources or major modi
fication which emit volatile organic compounds and are 
located within JO kilometers of an ozone nonattainment area 
shall provide reductions which are equivalent or greater than 

the proposed emission increases unless the applicJnt demon
strates that the proposed emissions will not impact the 
nonattainrnent area. 

{J) The emission reductions must be of the same type of 
pollutant as the emissions from the new source or modifica~ 
tion. Sources of respirab!e particulate (less than three 
microns) must be offset with particulate in the same size 
range. In areas where aunospheric reactions contribute to 
pollutant levels, offsets may be provided from precursor 
pollutants if a net air qualiry benefit can be shown. 

(4) The emission reductions musl be contemporaneous. 
that is, the reductions n1ust take effect prior to the ume of 
startup but not more than one year prior to the submittal ofa 
complete permit application !Or the new source or modifica
tion. This time limitation may be extended as provided !or in 
OAR 340-20-265 (Emission Reduction Credit Banking). In 
the case of replacement facilities. the Department may J.!lov.' 
simultaneous operation of the old and new facilities during 
the startup period of the new facility provided that net 
emissions are not increased during that time period. 

Stal. Auth.: ORS Ch. 468 
Hist.: DEQ 25-198 l. !'. & d'. 9-B·l'i !: DEQ S- I 9li3. f. & L'r'. -l- i :-,.,,3 

Emisison Reduction Credit Banking 
340w20~265 The owner or operator of a source of :iir 

pollution who wishes to reduce emissions by implementing 
more stringent controls than required by a permit or by an 
applicable regulation may bank such emission reductions. 
Cities, counties or other local jurisdictions may participate in 
the emissions bank in the same manner as a pn,·ate firm. 
Emission reduction credit banking shall be subject to the 
following conditions: 

(I) To be eligible for banking. emission reduction credits 
must be in terms of actual emission decreases resulting from 
permanent continuous control ofe.'(tsung sources. The base
line for determining emission reduction credits shall be the 
actual emissions of the source or the Plant Site Emission 
Limit established pursuant to 0.->.R 340-20-300 to 
340-20-320. 

(2) Emission reductions may be banked for J spec:tied 
period not to exceed ten years unless extended by the 
Cbmmission. after which time such reductions will revert 10 

the Department for use in attainment and maintenance or'Jir 
quality standards or to be allocated as a gro\vth margin. 

{3) Emission reductions \vhich are required pursuan1 to 

an adopted rule shall not be banked. 
(4) Permanent source shutdov.·ns or curtailments other 

than those used within one vear for contemporaneous offsets 
as provided in OAR 340-20-260(.J) are not eligibk for bank
ing by the owner or operator but will be banked by the 
Department for use in attaining and maintaining standards. 
The Department may allocate these emission reductions as a 
growth increment. The one year limitation for contempo
raneous otTsets shall not be applicable to those shu1do\vns or 
curtailments which are to be used as internal otTsets \Vi thin J 

plant as part ofa specific plan. Such a plan for use of internal 
offsets shall be subm.itted to 1he Depanment and receive 
written approval within one year o!'the permanen1 shutdown 
or curtailment .-\. permanent source shutdown or curtJil
ment shall be considered to have occurred when a permit 1s 
modified. revoked or ~xpires without renewal pursuant to 
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the criteria established in OAR 340-14-005 through 340-14-
050. 

(5) The amount of banked emission reduction credits 
shall be discounted without compensation to the holder for a 
particular source category when new regulations requiring 
emission reductions are adopted by the Commission. The 
amount of discounting of banked emission reduction credits 
shall be calculated on the same basis as the reductions 
required for existing sources which are subject to the new 
regulation. Banked emission reduction credits shall be sub
ject to the same rules, procedures, and limitations as permit
ted emissions. 

(6) Emission reductions must be in the amount of ten 
tons per year or more to be creditable for banking except as 
follows: 

(a) In the Medford-Ashland AQMA emission reductions 
must be at least in the amount specified in Table 2 of OAR 
340-20-225(20); 

(b) In Lane County, the Lane Regional Air Pollution 
Authority may adopt lower levels. 

(7) Requests for emission reduction credit banking must 
be submitted to the Department and must contain the 
following documentation: 

(a) A detailed description of the processes controlled; 
(bl Emission calculations showing the types and 

amounts of actual emissions reduced; 
(c) The date or dates of such reductions; 
(d) Identification of the probable uses to which the 

banked reductions are to be applied; 
(e) Procedure by which such emission reductions can be 

rendered permanent and enforceable, 
(8) Requests for emission reduction credit banking shall 

be submitted to the Department prior to or within the year 
folio.wing the actual emissions reduction. The Depanment 
shall approve or deny requests for emission reduction credit 
banking and. in the case of approvals, shaJI issue a Jetter to 
the owner or operator defining the terms of such banking. 
The Depanmenr shall take steps to insure the permanence 
and enforceability of the banked emission reductions by 
including appropriate conditions in Air Contaminant Dis~ 
charge Permits and by appropriate revision of the State 
Implementation Plan. 

(9) The Department shall provide for the allocation of 
the banked emission reduction credits in accordance with the 
uses specified by the holder of the emission reduction credits. 
When emission reduction credits are transfered. the Depan
ment must be notified In writing. Any use of emission 
reduction credits must be compatible with local comprehen
sive plans. Statewide planning goals, and state laws and rules. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ Z.5-198 I. f. & ef. 9.$-81; DEQ 5-1983. f. & ef. +. !8-83 

Fugitive and Secondary Emissions 
340-20-270 Fugitive emissions shall be included in the 

calculation of emission rates of all air contaminants. Fugitive 
emissions are subject to the same control requirements and 
analyses required for emissions from identifiable stacks or 
vents. Secondarv emissions shall not be included in calcula
tions ofpotentilll emissions w·hich are made to determine ifa 
proposed source or modification is major. Once a source or 
modification is identified as being major. secondary emis-

sions must be added to the primary emissions and become 
subject to these rules. 

Slat. Auth.: ORS Ch. 468 
Hist.: DEQ 25-1981, f. & et: 9-8-81 

Stack Heights 
340-20-275 

Visibility Impact 

[Dl:<.,l :!5-1981. f. & et'. 9-8-81: 
Repealed by DEQ 5-1983. 
f. & er'. ~-18-83] 

340-20-276 New major sources or major modilicauons 
located in Attainment. L'nclassitied or Nonattainment ,.\reJs 
shall meet the follvwing visibility impact requirements: 

(I) Visibility impact analysis: 
(a) The owner or operator ofa proposed major source or 

major modification shall demonstrate that the potential to 
emit any pollutant at a significant emission rate (OAR 
340-20-225, definition (22)) in conjuncuon with all other 
applicable emission increases or decreases (including second
ary emissions) permitted since January I. 1984. shall not 
cause or contribute to significant impairment of visibi\itv 
within any Class I area. · 

(b) Proposed sources \vhich are exempted under O . ..\R 
340-20-245(3), excluding paragraph (3)(al(Al are not 
required to complete a visibility impact assessment to dem
onstrate that the sources do not cause or contribute to 
significant visibility impairment within a Class I area. The 
visibility impact assessment for sources exempted under this 
section shall be completed by the Department. 

(c) The owner or operator of a proposed maJor source or 
major modification shall submit all information necessarv to 
perform any analysis or demonstration required by these 
rules pursuant to OAR ].J0~20-230t I). 

(2) Air quality models. :-\ti estimates of visibility impacts 
required under this rule shall be based on the models on tile 
with the Department. Equivalent models may be substituted 
if approved by the Department. The Department will per
form visibility modeling uf all sources \Vi th potential emis
sions less than I 00 tons/year of any individual pollutant and 
locating closer 1han 30 Km to a Class I area. if requested. 

{3) Determination or significant impatrment: The 
results of the modeling must be sent to the atfected !and 
managers and the Department. The !and managers mav. 
within 30 days following receipt of the source's visibi!ilv 
impact analysis. determine whether or not impairment Or 
visibility in a Class I area \vould result. The Department \1,·ill 
consider the comments vf the Federal Land Manager in its 
consideration of whether significant impairment \.,.·ill result. 
Should the Department determine that impairment would 
result, a permit for the proposed source will not be issued. 

(4) Visibility monitoring: 
(a) The owner or operator ofa proposed major source or 

major modification which emit more than 250 tons per vear 
ofTSP, SO, or NO, shall submit with the application. subiect 
to approval of the Department. an analvsis ofvis1bilitv in or 
immediately adjacent to the Class r a"rea impacted bv the 
proposed project. ;\s necessary to ~slablish visibility c~ndi
tions within the Class I area. the analysis shall include a 
collection of continuous visibility moni1oring data for all 
pollutants emitted by the source that could potentiallv 
impact Class I area visibility. Such data shall relate lo and 
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shall have been gathered over the year preceding receipt of 
the complete application. unless the owner or operator 
demonstrates that data gathered over a shorter portion of the 
year for another representative year, would be adequate to 
determine that the source of major modification would not 
cause or contribute to significant impairment. Where 
applicable. the owner or operator may demonstrate that 
existing visibility monitoring data may be suitable. Pursuant 
to the requirements of these rules. the owner or operator of 
the source shall submit. for the approval of the Department, 
a preconstruction visibility monitoring plan. 

(b) The owner or operator of a proposed major source or 
major modification shaJI. after construction has been com
pleted, conduct such visibility mon1toring as the Department 
may require as a pennit condition to establish the effect 
which emissions of pollutant may have. or is having, on 
visibility conditions with the Class I area being impacted. 

(5) Additional impact analysis: The owner or operator of 
a proposed major source or major modification subject to 
OAR 340-20-245(6)(a) shall provide an analysis of the 
impact to visibility that would occur as a result of the source 
or modification and general commercial, residential. indus
trial, and other growth associated with the source or major 
modification. 

(6) Notification of permit application: 
(a} Where a proposed major source modification 

impacts or may impact visibility \1ri.thin a Class I area. the 
Department shall provide written notice to the Environmen
tal Protection Agency and to the appropriate Federal Land 
Manager within 30 days of the receipt of such permit 
application. Such notification shall include a copy of all 
information relevant to the permit application. including 
analysis of anticipated impacts on Class I area visibility, 
Notification \vill also be sent at least 30 days prior to 
Department Public Hearings and subsequently of any pre
liminary and final actions taken with regard to such applica
tion. 

(b) Where the Department receives advance notification 
of a permit application of a source that may affect Class I 
area visibility, the Department will notify all affected Federal 
Land Managers within 30 days of such advance notice. 

(c) The Department will. dunng its review of source 
impacts on Class I area visibility pursuant to this rule, 
consider any analysis performed by the Federal Land Man
ager that is provided within 30 days of notification required 
by subsection (a) of this section. If the Department disagrees 
with the FederaJ Land Manager's demonstration, the Depart
ment will include a discussion of the disagreement in the 
Notice of Public Hearing. 

(d) The Federal Land Manager shall be provided an 
opportunity in accordance with OAR 340-20-230(3) to pre
sent a demonstration that the emissions from the proposed 
source of modification would have an adverse impact on 
visibility of any Federal mandatory Class I lands. notwith
standing that the change in air quaJity resulting from emis
sions from such source of modification would not cause or 
contribute to concentrations which would exceed the max
imum allowable increment for a Class I area. If the Depart
ment concurs with such demonstration. the permit shall not 
be issued. 

SIDI . .-\ulh,: ORS Ch. 468 
Hh1.: DEQ !8·1984, [ & ef. 10-16·84: DEQ 14.1985. f. & ef. !0·16-85 
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Prevention Of Significaltt 
Deterioration 

GeneraJ 
340-31·100 (I) The purpose of these ru.Jes is to implement a 

program to prevent significant deterioration of air quality in the 
State of Oregon as required by the Federal Clean Air .A.ct 
Amendments of 1977. 

(2) The Department will review the adequacy of the State 
Implementation Plan on a periodic basis and within 60 days of 
such time as information becomes available that an applicable 
increment is being violated. Any Plan revisiorr resulting from 
the reviews will be subject to the opportunity for public 
hearing in accordance with procedures established in the Plan. 

Stat. Aulh.: ORS Ch. 468 
Hbt: DEQ 18-1979. f. & ef. 6-22-79 

Definitions 
340-31-105 For the purposes of these rules: 
(I) '"Federal Land Manager" means. with respect to any 

lands in the United States, rhe Secretary of che federal 
department with authority over such lands. 

(2) "lndian reservation" means any Federally recognized 
reservation established by Treaty, Agreement. Executive 
Order, or Act of Congress. 

(3) "Indian Governing Body'• means the governing body 
of any tribe, band, or group of Indians subject to the jurisdic
tion of the United States and recognized by the United States 
as possessing power of self-government. 

Stet. Au th.; ORS Ch. -t.68 
Hist: DEQ 18-1979. f. & ef. 6-22-79: DEQ Z.l-1981. f. & ei. 

9-8-81 

Ambie-nt Air Increments 
J40..Jt .. J10 (l) This rule defines significant deterioration. 

In areas designated as class I. II or III. emissions from new or 
modified sources shall be limited such that increases in 
pollutant concentration over the baseline concentration shall 
be limited to those set out in Table I. 

(2) For any period other than an annual period, the 
applicable maximum allowable increase may be exceeded 
during one such period per year at any one local ion. 

Slat. Auth.; ORS Ch. 468 
Hist: DEQ 18-1979, f. & cf. <>22-79 
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Ambiad Air Ceilings 
340-31· 115 No concenrration of a pollutant shall exceed: 
( 1) The concentration permitted under the nauonaJ 

secondary ambient air quality standard: or 
(2) The concentration per:rruued under the nationaJ 

primary ambient air quaJity standard: or 
(3) The concentration permitted under the state ambient 

air quality standard. whichever concentration is lowest for the 
pollutant for a period of exposure. 

Stal. Auth.: ORS Ch. 468 
Hlsl: DEQ 18-1979. t. & el. 6-22·79 

Restriction.! on Area Cias:sifica.tiom 
340-31-120 (1) AJJ of the following areas which were in 

existence on August 7, Im. shaJl be Class I areas and may not 
be redesignated: 

(a) Mt. Hood Wilderness; 
(b) Eagle Cap Wilderness: 
(c) Hells Canyon Wilderness; 
(d) Mt. Jefferson Wilderness: 
(e) Mt. Washington Wilderness; 
(0 Three Sisters Wilderness: 
(g) Strawberry Mountain Wilderness; 
(h) Diamond Peal< Wilderness: 
(i) Crater Llke National Park; 
U) Kalmiopsis Wilderness; 
(k) Mounlain Lake Wilderness: 
(l) Gearhart Mountain Wilderness. 
(2) All other :l!cas, in Oregon are initially designated Class 

II, bur may be redesignated as provided in this section. 
(3) The following,areas may be rcdesignated only as Oass 

I or II: 
(a) An area which as of August 7, 1m. exceeded 10,000 

acres in size and was a national monument. a national primitive 
area. a national preserve. a national recreational area., a 
national wild and scenic river, a national wildlife refuge. a 
national lakeshorc or seashore; and 

(b) A national park or national wilderness area established 
after August 7, 19n, which exceeds 10.000 acrcas in size. 

SU11. Auth.: ORS Ch. J68 
Uisl: DEQ 18-1979, f. & ef. 6-22-79 

ExcJusWns for Increment Consumption 
340-31·125 (DEQ IS.1979, f. & ef. 6-ZZ·79: 

Repealed by DEQ 25·1981. f. & ef. "-8-811 

Rede:!!iignation 
J.40..Jl·130 (l){a) All areas in Oregon (except as otherwlse 

provided under rule 34().J l-120) are Jesig:nated Class II as of 
December 5, 1974. 

(bl Redesignation le:u:cpt as otherwise precluded by rule 
34()..31-120) may be proposed by the Dcpanmenr or Indian 
Governing Bodies, as provided below, subject to approvaJ by 
the EPA Adrrunistrator as a revision to the State Implementa
tion Plan. 

(2) The Department may submit to the EPA Administrator 
a proposal to redesignate areas of the State Class I or Class II 
provided that: 

(a) At least one public hearing has been held in accordance 
with procedures established in the Plan: 

(b) Other States. Indian Goveminq Bodies, and Federal 
Land Managers whose lands may be affected by the proposed 
redcsignation were notified at !east JO days prior to the public 
hearing: 

(c) A discussion of the reasons for the proposed'redesig:na. 
tion. including a satisfactory description and analysis of 1he 
health, envlronmcnr.al, e-conomic. social and energy effects of 
the proposed redesignation. was prepared and made available 

for public inspection at least 30 days prior to the hearing and 
the notice announcing the hearing contained appropriate 
notification of the availabiliry of such discussion: 

(d) Prior to the issuance of notice respecting the redesigna
tion of an area that includes any Federal lands. the Departmt:nt 
has provided written notice to the appropriate Federal Land 
Manager and afforded adequate opportunity (nor in excess of 
60 days) to confer with the Department respecting the redesig
nation and to submit written comments and recommendacions. 
In rede.signating any area with respect to which any Federal 
Land Manager had submitted written commenrs and recom
mendations, the Department shall have published a list of any 
inconsistency between such redesignation and such comments 
and recommendations (together with the reasons for making 
such redesignation agajnst the recommenda[ion of the Federal 
Land Manager); and 

(e) The Department has proposed the redesignation after 
consultation with the elected leadership of local and ocher 
substate generaJ purpose governmen1s in the area covered by 
the proposed redesignation. 

(3) Any area other than an area to which rule 340-3 J-\::O 
refers may be redesignated,as Class III if: 

(a) The redesignation would meet the requirements of 
section (2) of rule 34Q.31· 130; 

(b) Tne redesignation, except ::i.ny established by an Indian 
Governing Body, has been specifically approved by the 
Governor, after consultation with the appropriate :omm1ttees 
of the legislature. if it is in session, or with the leadership of 
the legislature, if it is not in session (unless Stace law provides 
that the redesignation must be specifically approved by Stace 
legislation) and if general purpose units of local government 
representing a majority of the residents of the area to be 
redesignated enact legislation or pass resolutions concurring in 
the redesignation; 

(c) The redesignation would not cause.' or contribute to. a 
concentration of any air pollutant which \vould exceed any 
maximum aJJowable increase permitted under the classification 
of any other area or any nationaJ ambient air quality standard: 
and 

{d) Any permit application for any major 5tationary ":>ource 
or major modification. subject 10 review under -;ection (I) of 
this rule. which could receive a permit under this section only 
if the area in question were redesignated as Class UI. and any 
material submitted as part of that application. were available 
insofar as was practicable for public inspt:ction prior ro any 
public hearing on redesignation of the area as Class III. 

(4) Lands within rhe exterior boundanes of Indian 
Reservations may be redesignated only by the appropriate 
Indian Governing Body. The appropriate Indian Governing 
Body may submit to the EP.-'\ Administrator a proposal to 
redesignate areas Class[, Class II, or Class lII: Provided, thac: 

(a) The Indian Governing Body has followed procedures 
equivalent to those required 0f the Department under section 
(2) and subsections (3)(c) and (d) of this rule: and 

(b) Such redesignation is proposed after consultation with 
the state(s) in whic::h the Indian Reser--ation is !ocated and 
which border the Indian Reservation. 

(5) The EPA Administrator shall disapprove. wi1hin 90 
days of submission, a proposed redesignation of any area only 
if he: finds, after notice and opportunity for public hearing, that 
such redesignation does nor mee! the procedurai·rcquirements 
of this paragraph or is inconsistent with rule J<U)..J 1-1~0. If any 
such disapproval occurs. the classification of th.e area shall be 
that which was in effect prior to the redesignat1on which was 
disapproved. 

(6) If the EPA Administrator disapproves any proposed 
redesignation, the Department or Indian Governing Body, as 
appropriate, may resubmit the proposal after correcting the 
deficiencies noted by the EPA Adm1nistraror. 
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POLLUTA.'IT 
Particulate matter: 

TABLE l 
(340-31-110) 

MAXIMUM ALLOWABLE INCREASE 

Micrograms per cubic meter 

CLASS I 

Annual geometric mean------------------------------------- 5 
24-hour maximum-------------------------------------------10 

Sulfur dioxide: 
Annual arithmetic mean------------------------------------ 2 
24-hour :naximum------------------------------------------- 5 

3-hour maximum--------------------------------------------25 . 

CLASS II 

Particulate matter: 
Annual geometric mean-------------------------------------19 
24-hour maximum-------------------------------------------37 

Sulfur dioxide: 
Anoual arithmetic mean------------------------------------20 
24-hour maximum-------------------------------------------91 
3-hour maximum-------------------------------------------512 

CLASS III 

Particulate matter: 
Annual geometric mean-------------------------------------37 
24-hour maximum-------------------------------------------75 

Sulfur dioxide: 
Annual arithmetic mean--------------------------~---------~O 
24-hour maximum------------------------------------------182 
3-hour maximum-------------------------------------------700 

I ·Table (November, 1981) 



PROPOSED RULE REVISIONS 

ATTACHMENT 4 
Agenda Item K 
April 29, 1988 EQC Meeting 

Refer to Attachment 3 of this Agenda Item for the full text and location of 
these revisions. 

Revision 1 

Definitions 
340-20-225 

(8) 11 Emission Limitation 11 and "Emission Standard 11 mean a requirement 
established by a State. local government. or the Administrator of the U.S. 
Environmental Protection Agency which limits the quantity. rate. or 
concentration of emissions of air pollutants on a continuous basis. 
including any requirements which limit the level of opacity. prescribe 
equipment. set fuel specifications. or prescribe operation or maintenance 
procedures for a source to assure continuous emission reduction. 

Revision 2 

[(8)] ill "Emission Reduction Credit Banking" means .... 

[ (9)] ilQl "Emissions Unit" means . . . . 

[(10)] illl "Federal Land Manager" means 

[(11)] il.f.l "Fugitive Emissions" means ... 

[ (12)] _(_ill "Growth Increment" means . . . . 

[ (13)] ilf!:l "Lowest Achievable Emission Rate (LAER)" means .... 

Revision 3 

[(14)] il.2.2. "Major Modification" means any physical change or change of 
operation of a source that would result in a net significant emission rate 
increase (as defined in definition [(22)] .Lf2l for any pollutant subject to 

[(15)] il.§l "Major Source" means a stationary source which emits, or 
has the potential to emit, any pollutant regulated under the Clean Air Act 
at a Significant Emission Rate (as defined in definition [(22)] .Lf2l). 

-1-



Revision 4 

[(16)] ilZl "Nonattainment Area" means a geographical area of the 
State which exceeds any state or federal primary or secondary ambient air 
quality standard as designated by the Environmental Quality Commission~ [and 
approved by the Environmental Protection Agency.] 

[(17)] ..C!Jl.l Offset means 

Revision 5 

(19) "Particulate Matter Emissions" means all finely divided solid or 
liquid material. other than uncombined water. emitted to the ambient air as 
measured by applicable reference methods. 

Revision 6 

(20) "PM10 emissions" means finely divided solid or liquid material. 
with an aerodynamic diameter less than or equal to a nominal 10 micrometers. 
emitted to the ambient air as measured by applicable reference methods. 

Revision 7 

[(18)] illl "Plant Site Emission Limit" means ... 

[(19)] .Llll "Potential to Emit" means .... 

[(20)] il}l "Resource Recovery Facility" means 

[(21)] ilil "Secondary Emissions" means .... 

-2-



Revision 8 

[(22)] ill.2. "Significant emission rate" means: 
(a) Emission rates equal to or greater than the following for air 

pollutants regulated under the Clean Air Act: 

Table 1: Significant Emission Rates for 
Pollutants Regulated under the Clean Air Act 

Pollutant Si~nificant Emission Rate 

(A) Carbon Monoxide .............................. 100 tons/year 
(B) Nitrogen Oxides ............................... 40 tons/year 
(C) Particulate Matter*: 

(i) TSP .................................. 25 tons/year 
(ii) PM10 ................................ 15 tons/year 

(D) Sulfur Dioxide ................................ 40 tons/year 
(E) Volatile Organic Compounds* ................... 40 tons/year 
(F) Lead .......................................... 0. 6 ton/year 
(G) Mercury ....................................... 0 .1 ton/year 
(H) Beryllium .................................. 0.0004 ton/year 
(I) Asbestos .................................... 0. 007 ton/year 
(J) Vinyl Chloride .................................. 1 ton/year 
(K) Fluorides ...................................... 3 tons/year 
(L) Sulfuric Acid Mist ............................. 7 tons/year 
(M) Hydrogen Sulfide .............................. 10 tons/year 
(N) Total reduced sulfur 

(including hydrogen sulfide) .................. 10 tons/year 
(0) Reduced sulfur compounds 

(including hydrogen sulfide) .................. 10 tons/year 

NOTE: *For the nonattainment portions of the Medford-Ashland Air 
Quality Maintenance Area, the Significant Emission Rates for 
particulate matter and volatile organic compounds are defined in Table 
2. 
(b) For pollutants not listed above, the Department shall determine the 

rate that constitutes a significant emission rate. 
(c) Any emissions increase less than these rates associated with a new 

source or modification which would construct within 10 kilometers of a Class 
I area, and would have an impact on such area equal to or greater than 1 
ug/m3 (24 hour average) shall be deemed to be emitting at a significant 
emission rate (see Table 2). 
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Revision 9 

Table 2 
(340-20-225) 

Significant Emission rates for the Nonattainment 
Portions of the Medford-Ashland Air Quality 
Maintenance Area./ 

Emission Rate 
Annual Da Hour 

Air Contaminant Kilograms (tons) Kilograms ill.tl Kilograms ill.tl 

Particulate Matter 
(TSP or PM10) 

Volatile Organic 
Compound (VOC) 

Revision 10 

Pollutant 

S02 
TSP or PM10 

N02 
co 

4,500 

18,000 

(5.0) 23 

(20.0) 91 

Table 3 
(340-20-225) 

(50.0) 

(200) 

Significant Air Quality 
ambient air quality impact 

which is equal to or greater than: 

Pollutant Averaging Time 

4.6 

Annual 24-hour 8-hour 3-hour 

1.0 ug/m3 5 ug/m3 25 ug/m3 
0.2 ug/m3 1.0 ug/m3 

1.0 ug/m3 

0.5 mg/m3 

-4-

(10.0) 

1-hour 

2 mg/m3 



Revision 11 

[23] il.§1 "Significant Air Quality Impact" means an ambient air 
quality impact which is equal to or greater than those set out in Table 3. 
For sources of volatile organic compounds (VOC), a major source or major 
modification will be deemed to have a significant impact if it is located 
within 30 kilometers of an ozone nonattainment area and is capable of 
impacting the nonattainment area. 

Revision 12 

[24] illJ_ "Significant impairment" occurs when .... 

[25] 11.fil "Source" means .... 

[26] .!12.l "Visibility impairment" means .... 

Revision 13 

Requirements for Sources in Attainment or Unclassified Areas (Prevention of 
Significant Deterioration) 

340-20-245 (3) and (4) 

(3) Exemption for Sources Not Significantly Impacting or Contributing 
to [Designated Nonattainment Areas] Levels in Excess of Air Quality 
Standards or PSD Increment Levels: 

(a) A proposed source or major modification is exempt from OAR 340-20-
220 to 340-20-270 if both parts (A) and (B) below are satisfied: 

(A) The proposed source or major modification does not [have a 
significant air quality impact on a designated nonattainment area: and] 
cause or contribute a significant air quality impact to air quality levels 
in excess of any state or national ambient air quality standard: or to air 
quality levels in excess of any applicable increment established by the 
Prevention of Significant Deterioration requirements (OAR 340-31-110): or on 
a designated nonattainment area 

(B) The potential emissions of the source are less than 100 tons/year 
for sources in the following categories or less than 250 tons/year for 
sources not in the following source categories: 

(i) Fossil fuel-fired steam electric plants of more than 250 million 
BTU/hour heat input 

(xxvii)Charcoal production plants 
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Revision 14 

(c) A proposed major source or modification is exempted from the 
requirements for PMlO in OAR 340-20-220 to 340-20-270 if: 

(i) The proposed source or modification received an Air Contaminant 
Discharge Permit prior to July 31. 1987. and meets all requirements of 40 
CFR 52.2l(i)(4)(ix). or 

(ii) The proposed source or modification submitted a complete 
application for an Air Contaminant Discharge Permit prior to July 31. 1987. 
and meets all requirements of 40 CFR 52.2l(i)(4)(x). 

Revision 15 

(4) Air Quality Models. All estimates of ambient concentrations 
required under these rules shall be based on the applicable air quality 
models, data bases, and other requirements specified in the Guideline on Air 
Quality Models (Revised):, EPA 450/2-78-027R, U.S. Environmental Protection 
Agency, September 1986, including Supplement A, July. 1987. ["Guidelines on 
Air Quality Models" (OAQPS 1.2-0.80, U.S. Environmental Protection Agency, 
Office of Air Quality Planning and Standards, Research Triangle Park, N.C. 
27711, April 1978).J Where an air quality impact model specified in the 
"Guideline on Air Quality Models (Revised)"(including Supplement A) is 
inappropriate, the model may be modified or another model substituted. Such 
a change must be subject to notice and opportunity for public comment and 
must be subject to notice and opportunity for public comment and must 
receive approval of the Department and the Environmental Protection Agency. 
Methods like those outlined in the "Interim Procedures for Evaluating Air 
Oualitv Models (Revised)" U.S. Environmental Protection Agency, 1984 
["Workbook for the Comparison of Air Quality Models" (U, S. Environmental 
Protection Agency, Office of Air Quality Planning and Standards, Research 
Triangle Park, N.C. 27711, May 1978)] should be used to determine the 
comparability of models. 

Revision 16 

(C) The Department may exempt a proposed major source or major 
modification from monitoring for a specific pollutant if the owner or 
operator demonstrates that the air quality impact from the emissions 
increase would be less than the amounts listed below or that the 
concentrations of the pollutant in the area that the source or modification 
would impact are less than these amounts: 

(i) Carbon monoxide - 575 ug/m3 8 hour average. 
(ii) Nitrogen dioxide - 14 ug/m3, annual average. 
(iii) [Total suspended p] farticulate Matter 

(I) TSP - 10 ug/m3, 24 hour average 
(II) PM10 - 10 ug/m3 . 24 hour average 

(iv) Sulfur dioxide - 13 ug/m3, 24 hour average. 
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(v) Ozone - Any net increase of 100 tons/year or more of volatile 
organic compounds from a source or modification subject to PSD is required 
to perform an ambient impact analysis, including the gathering of ambient 
air quality data. 

(vi) Lead - 0.1 ug/m3, 24 hour average. 
(vii) Mercury - 0.25 ug/m3, 24 hour average. 
(viii) Beryllium - 0.0005 ug/m3, 24 hour average. 
(ix) Fluorides - 0.25 ug/m3, 24 hour average. 
(x) Vinyl chloride - 15 ug/m3, 24 hour average. 
(xi) Total reduced sulfur - 10 ug/m3, 1 hour average. 
(xii) Hydrogen sulfide - 0.04 ug/m3 1 hour average. 
(xiii) Reduced sulfur compounds - 10 ug/m3, 1 hour average. 

Revision 17 

(5)(a)(D) When monitoring is required by OAR 340-20-245 (5)(a)(A) through 
(C). PM10 preconstruction monitoring shall be required according to the 
following transition program: 

(i) Complete PSD applications submitted before May 31, 1988, shall not 
be required to perform new PM10 monitoring. 

(ii) Complete PSD applications submitted after May 31, 1988. and 
before November 31. 1988 must use existing PM10 or other reuresentative air 
quality data or collect PM10 monitoring data. The collected data may come 
from nonreference sampling methods. At least four months of data must be 
collected which the Department judges to include the season(s) of highest 
PM10 levels. 

(iii) Complete PSD applications submitted after November 31, 1988, 
must use reference sampling methods. At least four months of data must be 
collected which the Department judges to include the season(s) of highest 
PM10 levels. 

Revision 18 

Requirements for Net Air Quality Benefit 
340-20-260 Demonstrations of net air quality benefit must include the 

following: 
(1) A demonstration must be provided showing that the proposed offsets 

will improve air quality in the same geographical area affected by the new 
source or modification. This demonstration may require that air quality 
modeling be conducted according to the procedures specified in the 
"Guideline on Air Quality Models (Revised)" (including Supplement Al. 
Offsets for volatile organic compounds or nitrogen oxides shall be within 
the same general air basin as the proposed source. Offsets for total 
suspended particulate, PMlO, sulfur dioxide, carbon monoxide and other 
pollutants shall be within the area of significant air quality impact. 

-7-



Revision 19 

(3) The emission reductions must be of the same type of pollutant as 
the emissions from the new source or modification. Sources of respirable 
particulate (less than ten micrometers [three microns]) must be offset with 
particulate in the same size range. In areas where atmospheric reactions 
contribute to pollutant levels, offsets may be provided from precursor 
pollutants if a net air quality benefit can be shown. 

Revision 14 

POLLUTANT 
Particulate matter: 

TABLE 1 
(340-31-110) 

MAXIMUM ALLOWABLE INCREASE 

Micrograms per cubic meter 

CLASS I 

TSP. Annual geometric mean----------------------------------------- 5 
TSP. 24-hour maximum-----------------------------------------------10 

Sulfur dioxide: 
Annual arithmetic mean--------------------------------------------- 2 
24-hour maximum---------------------------------------------------- 5 
3-hour maximum-----------------------------------------------------25 

CLASS II 

Particulate matter: 
TSP. Annual geometric mean-----------------------------------------19 
TSP, 24-hour maximum-----------------------------------------------37 

Sulfur dioxide: 
Annual arithmetic mean---------------------------------------------20 
24-hour maximum----------------------------------------------------91 
3-hour maximum----------------------------------------------------512 

CLASS III 

Particulate matter: 
TSP, Annual geometric mean-----------------------------------------37 
TSP. 24-hour maximum-----------------------------------------------75 

Sulfur dioxide: 
Annual arithmetic mean---------------------------------------------40 
24-hour maximum---------------------------------------------------182 
3-hour maximum----------------------------------------------------700 

-8-



Revision 20 

Ambient Air Increments 
340-31-110 (1) This rule defines significant deterioration. In areas 

designated as class I, II or III, emissions from new or modified sources 
shall be limited such that increases in pollutant concentration over the 
baseline concentration shall be limited to those set out in Table 1. 

(2) For any period other than an annual period, the applicable maximum 
allowable increase may be exceeded during one such period per year at any 
one location. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 18-1979, f. & ef. 6-22-79 

PLH:k 
AK455 (4/88) 
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Letters of Comment 

Attachment 5 
Agenda Item I< 
April 29, 1988 EQC Meeting 



US ENVlf10NMl.NTAL f'l10TTC!ION AULNCY 

''! ;·,, y ? -· 
/1; '!1 1); AT<92 

John Kov1alczyk, r.lanager 

l\f c;10N i J 
L' \\)'.ii'•, I Ht\·,::_ :i~H-

'.,~.11 I:, f ·: •. ~',!1:id_,'.',J'~ !J(Jl1.'! 

'!f I' I ~ .. n.·:i I'. \ \ '., j,.,,_,.J 

Planning & De·;elopment, Air Quality Division 
Oregon Departnent of Environmental Quality 
811 Southwest Sixth Avenue 
Portland, Oregon 97204-1334 

Dear Mr. Km·; a 1 czyk: 

... ") 

'"" QUALITY CONTRC 

Members of EPA Region l 0' s PM1 o Task Force have reviewed DEQ' s draft 
rules submittal which included the PM10 Ambient Standard and Emergency 
Action Manual modifications, New Source Revie\~ (NSR) and Prevention of 
Significant Deterioration (PSD) rule revisions, and Group II committal SIP. 
Ive appreciate this opportunity to comment on your proposed rule revisions 
while they are still in draft. 

It is our intent in reviewing and commenting on state rule revisions 
that changes conform with federal requirements, i.e. that these revisions are 
no less stringent than required by the federal Clean Air Act (CAA). 
Therefore, in our comments, we have tried to distinguish between those 
changes which must be made to your proposed rules ·in order to satisfy CAA and 
regulatory requirements and changes which are our recommendations. 

Our cormnents appear in the enclosure and are organized by agenda item. 
If you have any questions regarding our comments, please feel free to contact 
me at (206) 4~2-4198 or Ann Williamson at (206) 442-8633. 

Sincerely, 

l :-c-- '( / ;··) .1 ..... ,..---

. 'ii ·1. i )1··1 
, / l t. 1-l {. 

!. 11 David S. Kircher, Chief 
1 Air Programs Development Section 

'! 

Enclosures 1 and 2 

cc: Jim Herlihy, 000 
Ron Householder, DEQ 



Lnclosure l 

lie hav., no cor.in;ents on this ilgenda iten. 

Agenda Itera E: Request for Authorization to Conduct a Public Hearing to Amend 
Ambient Air Standards (OAR-34U-31-:ou5 through -055) and Air 
PoTT uti on Emergencies (OAR 34U-2T.:m:J5"" through -Di 2) 
Principal'ly to add /Je~! Federal PM10 Requirements as a 
Revision to the State Ir.iplementation Plan-

Attachraent 1- We have no comments on this portion of Agenda Item E. 

Attacl;;;-,ent 2- On the second pa~e of the attachment under Iter.is 2. and 
5., it is incorrect to include particulate in a "dimensfonless system". By 
definition and due to particulate matter's capacity to exist in t1·10 distinct 
phases (solid/liquid-gas), it must be expressed in terms of filass per unit 
standard volume (ug/m3). 

Attachr.ient 3 (Definitions (340-31-005))- Our co~nents on Attach~ent 3 
are divided into three sections: general definition requirements for ambient 
standards, general definition requirements for SIP revisions and specific 
comments on DEQ's proposed rule revisions. The ambient standards and general 
SIP revision comments are based on a comparison of the guidance EPA provided 
each of the state and local agencies in a letter dated February 4, 1988, and 
the proposed revisions as they appear in this draft submittal. 

For Ambient Standards: 

Although PM10 has been added to the section on ambient air quality 
standards (340-31-015), there appears to be no definition of PM10 including 
reference methods under 40 CFR Part 50, Appendix J or an equivalent method 
designated in accordance with 40 CFR Part 53· (40 CFR 50.6 (c)). A definition 
of PM10 is required. 

For General SIP Revisions: 

It is unclear from DEQ's submittal whether "particulate matter'' or 
"particulate matter emissions" are defined anywhere in the Oregon rules. If 
they are not, then definitions for "particulate matter" (40 CFR 51.100 (oo)) 
and "particulate matter emissions'' (40 CFR 51.100 (pp)) must be added to this 

.rule revision. Neither "PM10", including reference methods under 40 CFR 
Part 50, Appendix J or equivalent method designated in accordance with 40 CFR 
Part 53 (40 CFR 51.100 (qq)) nor "PM10 emissions" (40 CFR 51.100 (rr)) are 
currently defined in the rule. These definitions must be included. Further, 
revisions to requirements for sources to report PM10 emissions instead of 
(or in addition to, optional) particulate matter emissions, effective January 
l, 1988 {40 CFR 51.322(a)(l) and (b)(l)), and revisions to the procedures for 
reporting Pf.110 emissions to EPA (10 CFR 5l.323(a)(3)) do not appear to be 
included in the rule revisions. Unless these definitions arc included 
elsewhere in the Oregon rules, they must be added. 
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i\ cicfinition ,r "unission standard or l im'itation" was to have been 
provided as pi-t of ;:L2 Pf:10 rule cha11gcs as a9recd to in a letter fror:1 
Fred ilansen to Robie F-ussell d,1ted October 23, l98i', for Oregon rules for 
Stack Heig/1ts and Dispersion Techniques. This definition must be added to 
your rules. 

The following are specific comroents on the proposed rule revisions as 
submitted in Attach~ent 3: 

(1). The defiGition of ambient air as proposed in (l) is unacceptable 
as 1vritten. The current 40 CFR Part 50. l definition states that "ambient 
air" means t/-,at portion of the atmosphere, externa·1 to buildings, to which 
the general public has access. We could approve a definition of ambient air 
based on the 40 CFR Part 50 wording or the proposed DEQ definition modified 
by deleting tl1e term "normally". it is unclear in the present context 1-:hat 
"normally" r.:eans. 

(2). A definition of ''ambient air monitoring site" would only be 
acceptable to EPA if it indicates that a site must comply with applicable 
instrument an~ siting requirements (e.g. 40 CFR Parts 50, 53 and 58). 
Provisions which restrict who can establish a site, the purpose of the site, 
the area of representation and who needs to approve the site, are not 
acceptable. 

The proposed definition of ''ambient air monitoring site'' does not 
account for sites established for PSD purposes or special purpose monitoring 
(SP11i). 

By stating in the proposed definition that "sites are intended to 
represent a relatively broad area" suggests that PM10 microscale or 
neighborhood scale siting is inappropriate. 

Appendix E of 40 CFR Part 58 is sufficiently clear and specific 
in establishing "standard siting criteria". Any additional siting criteria 
approved by DEQ is unnecessary and could serve to misconstrue the Agency's 
intent in 40 CFR Pa rt 58. 

(3). Item (5) defining "equivalent method" must clearly state that EPA 
in 40 CFR Part 50 defines which methods are approved for NAAQS compliance 
purposes. 

(4 ). The proposed change to each of the ambient. standards (OAR 
340-31-015, -020, -025, -030, -040, and -055) which would make them 
applicable only at an "ambient air monitoring site" is unacceptable. The 
ambient standards must apply at all locations in ambient air, regardless of 
whether or not a monitor is located on that specific piece of ground. This 
change would further preclude the use of dispersion modeling to estimate 
ambient concentrations at locations without monitoring sites, seriously 
undermining the SIP and new source review processes. 
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Att1ch~c11t 4- Whil~ revisions to the c~e1·gcncy episode plan and 
area-specific contingency plan regulation changes were included in this 
sub::iittal (C,AR 340-27-010, 340-27-015 and 340-27-025), the implementation of 
the contingency plan was not. The rule should be rev·ised to include by vihoo' 
and ~ow the contingency p·lans 1·1ill be implemented (40 CFR Part 51, J\ppendix L 
Section 1.1 ). Please note that levels of significant harm for various 
pollutants are no longer listed in 40 CFR Part 51.16 as indicated in your 
rule revision on paae l of P.ttachment 4, but rather appear in 40 CFR Part 
51.151. " 

Agenda lter;i F: Request for Authorization to Conduct a Public Hearing on 
Revisions to the l~ew Sourc-e Review Hules (OAR 340-20--220 
through -260) and Prevention of Significant Deterioration 
Rules (OAR 340-31-'IOO through -130)-

On page 5 of the Background and Problem Statement to the EQC, the 
state~ent is made that' no offset is required for PM1orr under the PM10 
PSD/NSR program. This is untrue. As stated in 40 CFR 51.165(b) 1·1hich 
describes the new P~~ o NSR program, PM1 o off sets must be obtained if 
emissions fro~ a new major source or major modification to an existing source 
will cause or contribute to a violation of an ambient standard. PM10 
emission offsets, either from the source itself or from other sources, must 
be obtained to reduce the impact of the new or modified source to less than 
the defined significance levels. This should be clarified. 

Attachments 1 and 2-

Revision 6 on page 5 of Attachment 2 should cite Supplement A as well 
as "Guidelines on Air Quality Models {Revised)" as references for air quality 
modeling procedures (see Enclosure 2). 

For PM10 NSR Revisions and P~lD PSD Revisions: 

As noted in our review of earlier sections of DEQ's proposed rule 
revisions, it is unclear whether definitions exist for "particulate matter", 
"particulate matter emissions" anywhere in the Oregon rules. A definition of 
"PM1 o" including reference methods under 40 CFR Part 50, Appendix J, or 
equivalent method designated in accordance with 40 CFR Part 53 (40 CFR 51.100 
(qq)) and a definition of "PM10 emissions" (40 CFR 51.100 (rr)) must be 
added to the rules as well as definitions for "particulate matter'' and 
"particulate matter emissions". 

For PM10 NSR Revisions: 

The major source pennit program as described in 40 CFR Part 51.165(b) 
and the procedures for approving attainment area offsets as described in 40 
CFR 51.165(b)(3) must apply to any new major stationary source (100 tons per 
year cutoff) and major modification locating in areas not violating NAAQS. 
The DEQ rule as currently written does not apply to a11 100 ton per year 
sou. :es since the exemption for sources not significantly impacting 
des I gnated nonatta i nment areas (OAR 340-20-245( 3)) exempts certain major 
stationary sources less than 250 tons per year from the attainment area NSR 
reouirements. This mll':t l·iP rr>visPrl to comolv with 40 CFR 1;1 _ lfiSlhl. 
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Fur PN10 PSD Revisions: --- ---------

If GEQ has defined "total suspended particulate" in their existing 
rules, this definition should e"ither be revised or retained per the 
requirements identified in 40 CFR Part 51.lOO(ss)), or if a definition does 
not exist, one should be added per the referenced CFR cite above. 

f,ttachr:ent 3- Oregon State Implementation Plan Commitments for PM10 
Group II Areas (Bend, La Grande and Portland) 

EPA is re quiring that a 11 Group ll commit ta 1 SI Ps be submitted for 
formal apprcval. Therefore, state and local agencies are required to submit 
coi:mHtal SIPs containing a signed agreement to perform specific monitoring 
and reporting tasks per EPA guidelines. It is unclear from the committal SIP 
format 1>1e are reviewing 1·1hether the SIP will be submitted in a formal fashior,. 

Under Section 5.4.3 Reporting Exceedances To EPA, DEQ should identify 
the appropriate EPA regional office divisions (i.e. Air and Toxics Division 
and Environmental Services Division) who will be notified when an exceedance 
of the PK1 o tJAAQS is observed. 

The use of the terms attainment and nonattainment when referring to the 
status of PM10 areas should app~ar in quotes since PM10 areas are not 
officially being designated as such (Sections 5,4.4 and 5.4.5). 

Under Section 5.4.4 Notification Of Violations To EPA, the third 
sentence in the second paragraph is incomplete. We would recommend the 
sentence be revised as follows: "At sites where less than daily samples are 
being collected, if an exceedance is observed, an adjustment to account for 
missing samples will be made for all other days not sampled between the 
exceedance day and the next sample day." 

The report on the final status evaluation of each of the Group II areas 
along with the inventory of actual and allowable emissions for these areas 
must be submitted to EPA by no later than August 30, 1990 not September 1, 
1990. Corrections to Sections 5.4.6 Evaluation Of Area Status And Reporting 
To EPA and 5.4.7 Emission Inventory should be made to reflect this 
requirement. 



REPLY TO 
ATTN OF AT-092 

Li.LLU.JUl\L l. 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

FlEGION 10 
1200 SIXTH AVFNUE 

SEATTLE, WASHINGlON 93101 

March 15, 1988 

SUBJECT: Revision of PSD Programs to Incorporate Revised 

FROM: 

TO: 

Modeling Guidelines 

David c. Bray, Technical 
Air Programs Development 

State Air Coordinators 

Advisor 1;Z,/j 
Sectiod"""-'"' 

On January 6, 1988 (53 FR 392), EPA revised the requirements 
for prevention of significant deterioration (PSD) programs 
concerning modeling procedures. It is now necessary for all 
state and local agencies with EPA-approved or delegated PSD 
programs to incorporate Supplement A of the Modeling Guidelines, 
as well as the 1986 version of the Guideline on Air Quality 
Modeling. 

Each of the Region 10 state and local agencies which 
implement the PSD program have previously indicated that they 
will be incorporating the 1986 Modeling Guidelines into their 
programs at the same time as they adopt the new PM10 permitting 
provisions, It appears that it would be an easy matter to 
include Supplement A in these revisions as well as the 1986 
Guidelines. 

Please provide a copy of the attached Federal Register 
notice to each of your state and local agencies which implements 
the PSD program and discuss with them the need for including 
Supplement A in their forthcoming PSD rule revisions. We will 
also mention the need to incorporate this Supplement when we 
comment on proposed PM10 rule revisions. 

If you have any questions on the changes needed in the state 
or local rules, please give me a call at FTS 399-4253. If you 
have any questions on the Modeling Guidelines themselves, contact 
Rob Wilson at FTS 399-1531. 

Attachment 

cc: G. Abel 
D. I\ircher 
A. Will.iamson 
R. Wilson 



/.ill QUALITY CONTROi. 

March 18, 1988 

Spencer Erickson 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

NORTHWEST 
PULP&PAPER 

SUBJECT: NWPPA COMMENTS ON DEQ PROPOSALS TO IMPLEMENT EPA'S 
NEW PM-10 STANDARD 

Dear Mr. Erickson: 

Thank you for the information that the deadline for comments has been ex1ended to March 
21, 1988. The proposed rule changes entail some complex issues and the additional time 
is appreciated. NWPPA's comments pertain to four issues: 

• the proposal to exceed the federal concept for Group I areas by 
prematurely treating them as !.emll nonattainment areas for PM-1 O 
(thereby triggering LAER and offset requirements for new major sources 
instead of BACT); 

• not including a phase-in period for preconstruction monitoring for 
PM-10 where current data is not available; 

• general approach to woodstoves; during air pollution episodes; and 

adequacy of fiscal and economic impact analysis. 

These issues pose two overall concerns. 

First, it appears that the package of proposals to implement the PM-1 O standard is 
based on an approach which is more stringent toward stationary sources to compensate 
for a perceived lack of authority to adequately address woodstoves. 

Such an approach is ill-advised because it could inadvertently cause areater emissions of 
PM-10. It is well recognized in the various Oregon emission inventories that 
woodstoves are the single largest contributors of PM-1 O and together with soil and road 
dust account for approximately two-thirds of the total; whereas major point sources 
account for approximately one-fifth. Given these levels of contribution, it is unlikely 
that increasingly stringent measures aimed at point sources will achieve enough 
incremental gain to compensate for woodstoves. More importantly, more stringent 
requirements for point sources could worsen air quality problems under two scenarios. 
One is that many sources would attempt to keep obsolete equipment longer rather than to 

NORTHWEST PULP & PAPER ASSOCIATION 1300 114TH AVENUE SOUTHEAST, SUITE 110 BELLEVUE, WASHINGTON 98004 (206) 455·1323 



Spencer Erickson 
March 1 8, 1988 
Page two 

modernize and apply LAER. The other is that those with power boilers needing 
modernization might go to cogeneration to offset some of the increased costs. Utilities 
would be required to purchase the power and if residents percejved this as increasing 
their electricity rates might increase reliance on woodstoves. It must be remembered 
that woodstove users sometimes react to subjective views of utilities and costs rather 
than rational views of air quality. 

Secondly, the fiscal and economic impact analysis does not address many of the known 
impacts that exceeding federal requirements will have on either the regulated 
community or the DEQ. For the regulated community there are the increased costs of 
additional pre-construction monitoring, additional permit application costs with LAER 
review, and additional construction costs. For the agency there are additional costs in 
staff resources in reviewing all of the above, as well as costs of additional document 
preparation and sorting out unnecessary legal complications. There may be a cost 
difference in preparing a SIP for nonattainment areas versus a control strategy 
document to bring Group I areas into compliance in three years. EPA estimates that it 
requires up to four years work and $250,000 to develop a SIP for each nonattainment 
area. Then, there would be the cost and time involved in de-designating the 
nonattainment areas if the control strategies are successful. The legal confusion and cost 
may outlast the actual nonattainment problems. 

Designating an area as legal nonattainment is a momentous decision and one which should 
not be made lightly. According to DEQ statements in EQC Agenda Item D, control 
strategies for Group I areas will be the subject of a separate rulemaking following the 
adoption of this package. Consequently, it appears that the DEQ could delay its decision 
regarding legally designating Group I areas as nonattainment until the subsequent 
strategies are determined. 

At a minimum, NWPPA requests delay in the decision to designate Group I areas as 
nonattainment until a complete package of control strategies can be developed or until 
actual data warrants this legal classification. 

These problems are explained in the detailed comments which are attached. 

Thank you for your consideration. 

Sincerely, 

~HA~ 
Llewellyn Matthews 
Executive Director 

LM:sd 

Attachment: Specific Comments 



ATTACHMENT 

SPECIFIC COMMENTS 

ISSlJE I: Desjgnatjng Group I areas as legal nonattainment areas for PM-1 O 

In promulgating a new PM-10 standard for particulate, EPA devoted a great deal of 
consideration (and much of the July 1, 1987 preamble) to the subject of the legal 
pathway for implementation. Out of the lengthy and somewhat tortuous prose of the 
preamble, EPA ottered two concepts which bear on this issue. 

First, EPA determined that the applicable procedures for new PM-10 nonattainment 
areas should be derived from Section 11 o of the Federal Clean Air Act and not Part D 
which governs areas which were in nonattainment in 1977 and failed to meet the 
compliance deadlines. Part D sanctions are not of immediate concern unless the new area 
fails to come into compliance within the applicable time frame. 

Secondly, EPA offered the following concept for designating nonattainment areas. If there 
is sufficient PM-1 O data to define an area as nonattainment in accordance with Appendix 
K of 40 CFR Part 50 (three years of valid data) then the need for SIP revision can be 
determined relatively easily. For areas where there is insufficient data, a three-step 
process is to be used to classify areas preliminarily as Group I, II or Ill. Group I areas 
have a high probability of exceeding the PM-10 standard but are not legal nonattainment 
areas until further determinations are made. This second approach is based on 
probabilities where there is limited or uncertain data when the uncertainties are 
resolved with actual data, then a different legal procedure and schedule applies. Thus, 
there are two different designation schemes with distinct legal consequences. 

The Oregon DEQ has correctly used the preliminary classification system but then mixes 
up the two available legal procedures by further classifying Group I areas as 
nonattainment, reasoning this is immediately necessary "to avoid federal sanctions." 

As mentioned above, EPA interprets Part D sanctions as not immediately applicable. 
This is explained further below. Also, the DEQ, in EQC Agenda Item D, states that control 
strategies for Group I areas must be coordinated with local governments and cannot be 
completed until May 1, 1988. Thus, there is no real need to classify Group I areas as 
nonattainment at this time. 

Some of the problems of prematurely designating Group I areas as nonattainment include: 

1 . Inconsistency with EPA's legal definition of nonattainment may be "arbitrary and 
capricious" 

Section 171(2) of the federal Clean Air Act defines a "nonattainment area" as: 

"for any air pollutant an area which is shown by monitored data or which is 
calculated by air quality modeling (or other methods determined by tb..e 
Administrator to be reliable) to exceed any NAAQs for such pollutant." 
(emphasis added) 

Historically (prior to the current efforts to develop a PM-10 standard and determine 
PM-1 O nonattainment areas), nonattainment designations were among the most 



thoroughly litigated administrative choices under the Clean Air Act. With respect to 
designations based on modeling versus monitoring, the cases have upheld agency 
discretion but have made it clear that modeling exercises will be reversed if 
assumptions are undisclosed or inadequately explained. See Columbus and Southern Ohio 
Electric Company v. Costle, 638 F. 2d 910, 912 (6th Cir. 1980) and Cincinnati Gas and 
Electric Company v. Costle, 632 F. 2d 14, 19 (6th Cir. 1980). 

In the present instance, EPA notes there is reason to doubt PM-1 O monitoring data that 
is available for designation purposes and it is partly for this reason that it devised the 
preliminary classification system. Specifically, at page 24680, footnote 7, of the July 
1988 Federal Register, the preamble states that EPA has found some uncertainty exists 
in the PM-1 O measurements collected prior to 1987 with the PM-10 instruments 
available at that time; depending on the instrument, there is a zone of uncertainty of +/-
20 percent around the standard for the purpose of calculating the probability of 
attainment. 

Oregon's baseline PM-1 O data is from the 1984-1986 period and design values for 
proposed Group I areas are considered approximate. 

Given the probability guidelines developed by EPA for preliminarily classifying Group I 
areas, and the time frame of the Oregon baseline data, it is probably correct to classify 
certain areas as Group I; however it is probably arbitrary and capricious to go further 
at this time and classify Group I areas as legal nonattainment. 

2. Designating Group I areas as legal non attainment areas may increase, instead of 
decrease, the probability of federal sanctions 

The EQC Agenda Item F at page 3 states: "Failure to have an adequate strategy to achieve 
compliance in Group I areas could lead to federal funding and construction sanctions." A 
similar statement is made in EQC Agenda Item D. The rationale for designating Group I 
areas as nonattainment is that this is necessary as part of having an adequate strategy to 
~federal sanctions. Ironically, as a legal matter, this proposal accomplishes the 
opposite and increases the probability of federal sanctions sooner. 

EPA explained in the July 1, 1988 Federal Register preamble pages 24677-82, that 
Section 110 SIP requirements apply to newly designated PM-10 nonattainment areas 
and to a certain extent areas preliminarily classified as Group I. Part D sanctions (for 
nonattainment that failed attainment deadlines in first round SIPs) do not apply. EPA 
{page 24682) is clear that federal intervention is provided for under Section 
110(c)(1) if a state fails to submit a plan at all or the plan submitted is inadequate for 
attainment compliance with PM-10. 

EPA does not suggest Section 11 O sanctions would be considered for areas preliminarily 
categorized as Group I, but does raise the question (suggesting the possibility) as to 
whether the sanctions apply to actual PM-1 O nonattainment areas. EPA states its 
intention to explore the legal issues, appropriateness and authority for imposing 
construction bans and funding sanctions under Section 11 O to actual PM-10 
nonattainment areas. 

Assuming EPA resolves these questions in the affirmative, the DEQ proposal to designate 
Group I areas as nonattainment actually increases the exposure to federal sanctions. 
Also, although EPA clearly did not intend such a result, it appears the DEQ's proposed 
designation of Group I areas as nonattainment areas means DEQ intends Part D review 
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procedures to apply. This raises another legal uncertainty in whether DEQ is also 
unnecessarily increasing Oregon's exposure to Part D sanctions. 

3. Prematurely designating Group I areas as nonattainment will discourage future 
growthlmodernizatjon 

If the DEQ defers designating Group I areas as nonattainment, it could proceed to develop 
control strategies pursuant to EPA requirements and decide as part of the pending 
process on a case-by-case basis, whether more stringent new source reviews (LAER or 
other) are necessary. Thus, the DEQ would have flexibility based on actual needs that 
emerge as part of developing the control strategies. 

If the DEQ designates Group I areas as nonattainment, then presumably full federal Clean 
Air Act review requirements under Part D, Section 173 would be required, including: 

offsets or "further reasonable progress" demonstration for the region; 

• compliance with lowest achievable emission rate (LAER); 

all major sources owned by the applicant are in compliance or on a 
schedule for compliance; and 

• the applicable implementation plan is being carried out for the 
nonattainment area. 

The problems for stationary sources seeking to expand or modernize center primarily 
around the second and fourth requirements. 

LAER means the most stringent level of control for the particular source category unless 
the applicant shows it is not achievable. The problems with LAER have to do with the 
practicality of identifying some uncertain technology that exceeds NSPS. The agency and 
applicant are cast in an adversarial position of arguing whether some extreme control 
technology required in another situation is or is not too radical. In the final analysis, 
the single most discouraging type of review for a new source and modernization is LAER. 

Also, the applicant would be required to show the SIP is being carried out for the 
nonattainment area. Since the major category of PM-1 O emissions in Oregon's Group I 
areas is woodstoves and because the DEQ doubts its legal authority with respect to 
woodstoves, it is unlikely that a private applicant will be able to satisfy this 
requirement if DEQ itself is uncertain. 

4. Prematurely designating Group I areas as non attainment will create legal 
problems with respect to the demonstration needed to de-designate the area 

EPA requires states with Group I areas to submit complete SIPs within nine months of 
promulgation of the PM-10 standard that will demonstrate attainment as expeditiously 
as possible but not later than three years from SIP approval. 

Assuming the control strategies proposed for Group I areas are successful and attainment 
is demonstrated at the end of the specified three years, the legal consequences of 
nonattainment status need not be triggered. If Group I areas are classlfred as 
nonattainment now (in advance of three years valid data) questions are created as to what 
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is the applicable date from which three good years of valid data must be shown in order 
to de-designate the areas. 

ISSUE II: No phase-in exemption periods for pre-construction monitoring where 
current PM-1 O data is not available is inconsistent with federal rules and may 
adversely affect new proposals 

The proposed DEQ regulations do not include a phase-in exemption periods for pre
construction monitoring required in support of a new source review (NSR) in PSD 
areas. Normally under PSD rules, one year of monitoring is required but sources. may 
rely on other applicable monitoring in the proximity. EPA, in promulgating the PM-10 
standards, recognized problems to applicants with plans underway and provided three 
phase-in exemption period depending on when the PSD application is complete. 

The DEQ rationalizes disallowing the three phase-in exemption period for monitoring in 
EQC Agenda Item F by stating, "No proposed NSR sources are currently known by the 
Department to be doing pre-construction monitoring in Oregon for particulate matter, 
so no current programs are known to be affected." 

This reasoning appears to be an error in interpreting ·how EPA visualized the phase-in 
exemption periods for monitoring to be applied. First, EPA's proposal specifies that a 
NSR applicant is eligible for the phase-in monitoring depending on when a complete PSD 
application is submitted (page 24686). Eligibility does not have to do with commencing 
pre-construction monitoring by June 1988 as suggested by the DEQ. 

Specifically, EPA established the following phase-in periods: 

• Complete PSD applications submitted within 1 O months after the new 
PM-1 O standard have no new monitoring requirements; 

• complete PSD applications submitted within 10-16 months may use 
existing PM-1 O or PM-15 representative data or collect data which can 
come from non-reference methods and will involve at least 4 months of 
Q.ara; 

• complete PSD applications submitted within 16-24 months must use 
reference methods and have at least 4 months of data. 

Although DEQ may be correct that there appear to be no project proponents who will 
have pre-construction monitoring in place by June 1988, this is not the criteria for 
eligibility for one of the phase-in exemptions. It is entirely likely that there are 
project applicants who could qualify for the second or third of EPA's three exemptions. 
For example, any modernization replacement at a pulp mill. As another example, there 
appears to be progress in the proposal for a groundwood mill in Southern Oregon. In the 
latter case, requiring a full year of reference method PM-10 monitoring could cause the 
project proponents to consider locating in Northern California instead. 

ISSUE Ill: General approach to woodstoye c1fftailments during air pollution episodes 

The EQC Agenda Item E document states that clarification is needed that wood and coal 
space heating shall be curtailed when future legal authority exists to do so. Meanwhile 
the proposal amendments to the Air Pollution Episode requirements appear to be very 
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minimal with respect to woodstoves compared to point sources. For Wfilning and 
Emergency Levels, woodstoves and fireplace use is prohibited if legal authority exists 
whereas point sources are required to shutdown and to "assume economic hardships." 

Again, this illustrates relative leniency toward woodstoves, the major sources of PM-10 
while elsewhere requirements for point sources are more stringent than federal 
requirements. 

ISSUE IV: Adequacy of fjsca/(economjc jmpact analysis 

In the foregoing comments, a number of economic impacts were identified which were 
not mentioned in the DEQ statements. These are summarized together as follows: 

Increased costs to DEQ for SIP preparation and resolving legal ambiguities 
for Group I areas which are prematurely designated legal nonattainment; 

increased costs to DEQ for data demonstrating that a legal nonattainment 
area may be de-designated; 

increased pre-construction monitoring costs for NSR applicants under 
DEQ's proposal as opposed to EPA's phase-in exemptions (several 
applicants will experience cost differences due to 12 months as opposed to 
4 months of monitoring); 

• increased permit application costs to the agency and applicant in going 
through full nonattainment review procedures as opposed to Group I area 
control strategies envisioned by EPA; 

• increased costs for point source curtailment as opposed to woodstoves. 

5 
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March 21, 1988 

Mr. Spencer Erickson 
Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

ASSOCIATED 
OREGON 
INDUSTRIES 

Subject: Comments on DEQ proposed rules to implement the new PM-10 
Standards 

Dear Mr. Erickson: 

We have reviewed the submittal of Northwest Pulp and Paper, and we 
find ourselves in agreement with the concerns that have been raised 
above the rules as proposed. 

We are particularly interested in the concern raised about designating 
an area as legal nonattainment. We agree there is enough basic data 
to classify those areas as Group I that have been classified, but we 
concur that that data does not, at this time, require a 
designation of such areas as legal nonattainment. 

The further concern that the designation as legal nonattainment may 
speed up the potential for EPA sanctions should be studied carefully. 
Those sanctions will be imposed on the local government, not on DEQ, 
and the local governments should be fully appraised of the potential. 
It is doubtful that local governments are aware of the pitfalls for 
them in the proposed rules. They should al so be aware of the 
difficulties in being de-designated, particularly if the proposed SIP 
does achieve attainment within the EPA time frame. 

The documentation of the contribution of woodstoves of PM-10 by the 
DEQ is overwhelming. However, DEQ has no direct control over 
woodstove operation and must, lacking legislative authorization, 
depend on the voluntary cooperation of local governments to achieve 
attainment. Under the circumstances, it appears to us that in view of 
the complexity of the issue, the cost to the agency and the regulated 
community, that DEQ should take as much time as federal law and rules 
allow to develop and implement an overall program to achieve 
attainment. Forcing the industrial-commercial community to assume 
LAER or BACT in the area of the State that already has imposed on it 
the most stringent air quality rules is not called for. This will not 
be cost effective and will not solve the overall PM-10 issues . 

We urge you to re-examine the issues raised by Northwest Pulp and 
Paper and to reform the proposed rules as they propose. 

Sincerely, 
. .---::; -/ ,/: 7 
~?~7·:J r (&;-7.7//'<',:~
Thomas C. Donaca 
General Counsel TCD:ab 



United States Department of the Interior 
BUREAU OF MINES 

Ms. Wendy Sims 

WESTERN FIELD OPERATIONS CENTER 
EAST 360 3RD AVEJ\!UE 

SPOKANE, WASHINGTON 99202 

1\l:l QUALITY CONTROL 

Oregon Department of Environmental Quality 
A"ir Quality Division 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Dear Ms. Sims: 

RE: PROPOSED AMENDMENT OF OAR 340-20-220 THROUGH 340-20-260 TO INCLUDE PM10 

Our concerns relate to mineral issues. What are the present emission levels 
from industrial plants and mining related operations? How will these new air 
quality standards affect the minerals industry? Is it economically feasible 
for the sources of particulate in the mining industry to apply the best 
available control technology for PM10? Sources of fine particulate in mining 
range from open-pit blasting, which causes ambient dust particles, to emissions 
from processing plants. The impacts to these and other mineral issues must be 
considered prior to the approval of different air quality standards. 

Thank you for the opportunity to review and comment on these amendments. 

Sincerely, 

q (cJ_;; ,c"? ,,63-a. ~ta 
D'Arcy/P. Banister, Supervisor 
Mineral Issues Involvement Section 
Branch of Engineering and Economic Analysis 



TESTIMONY OF SUE JOERGER, /i/n CJUALITI/ CONTROL 
EXECUTIVE VICE PRESIDENT, 

SOUTHERN OREGON TIMBER INDUSTRIES ASSOCIATION, 
BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY, 

MARCH 7, 1988 

Thank-you for this opp or tuni ty to offer comm en ts on the 
proposed changes to Oregon's air pollution control program. 
It is our understanding that the proposed rule changes are 
being made in response to the Environmental Protection 
Agency's newly adopted revisions to national ambient air 
quality standards for particulate matter. 

SOTIA is a trade association in Jackson, Josephine and South 
Douglas counties, of mill operators, contract loggers, log 
truckers and road builders and associates who provide goods 
and services to the industry. SOTIA currently has 130 mem
bers. 

The SOTIA Environmental Affairs Committee has reviewed the 
proposed Oregon PM10 ambient air quality standards, 
ments to the emergency action plan, amendments to 
source review rules, and amendments to the prevention 
nificant deterioration rules. 

amend
the new 
of sig-

I am happy to report that the Committee's review concluded 
that the staff of the Department of Environmental Quality has 
one an excellent job of incorporating the new EPA standards 
into the Oregon administrative rules. Therefore, SOTIA has no 
comments on these new standards and proposed changes. 

It is our understanding that a public hearing on the proposed 
control strategies for Group I areas will be held in April. 
SOTIA will present its detailed comments on the strategies at 
the appropriate time, however, I would like to put these con
trol strategies in context of the other issues that are facing 
the industry in Southern Oregon. 

In 1986, according to the Western Wood Products Association, 
Jackson, and Josephine Counties produced 15% of the softwood 
lumber consumed by the nation. Since the price of softwood 
lumber· is set in national markets, manufacturers in Southern 
Oregon are unable to pass increased costs of doing business on 
to consumers and expect to remain competitive. 

The forest products industry in Southern Oregon is not only 
important to the nation, it is important to the economies of 
Jackson and Josephine County. Almost 50% of the employment in 
these two counties is either directly or .i.ndirectly at
tributable to our industry. In addition, the receipts from 
the harvest of timber on 0 & C lands and national forests is 
the source of almost 50% of these counties total revenues. 

There are three major issues on facing the forest products in-



dustry here in Southern Oregon which will not only have a 
major impact on its competitiveness in nationwide markets, but 
will effect the survival of the industry as it is today. 

First, the Forest Service has submitted for public review, the 
draft forest plans for the Rogue River and Siskiyou National 
Forests. The cumulative reduction in timber supply from these 
forests is 94 million board feet or 26%: a 36% reduction in 
the annual timber sale program from the Rogue and a 10% reduc
tion on the Siskiyou. Regional competition for less timber, 
from Roseburg to Yreka, and Klamath Falls to Brookings, wi 11 
significantly increase raw material costs and the price of 
lumber and plywood. 

Second, a proposal to convert the Siskiyou National Forest to 
a national park is another very serious and major threat. If 
this happens, coupled with a reduction on the Rogue, we are 
talking about a 71% decrease in timber supply. If this hap
pens, not only will raw material and lumber and plywood prices 
increase, I believe there won't be much left of the forest 
products industry. 

The third issue is PMlO. As you are well aware, the industry 
in Jackson County has reduced its emissions by 69% since the 
late 1970's. Today only 13% of the worst day and 21% of the 
average annual day problem is attributable to the industry. 
The real problem is with smoke from wood stoves which provide 
65% of the worst day problem and 41% of the annual average 
problem. If the DEQ closed the forest products industry down, 
the PM10 problem would still exist in the AQMA. 

Yet, in spite of the fact that further regulating the industry 
will not solve the PMlO problem, the DEQ is proposing rules 
for Medford-White City which will cause increased capital ex
penditures, at a time when the industry's existence is 
seriously threatened by a timber supply shortage. 

Furthermore, these rules will not treat all Group I areas the 
same. The Medford-White City rules include a change in the 
offset ratio to 1.3 to 1. Not only are our competitors better 
off being located outside of a Group I area, they are also 
better off and more competitive if they are in any Group I 
area except Medford-White City. We do not support these ineq
uities. 

If timber supply decreases as proposed and the DEQ passes its 
proposed rules for PMlO for the Medford-White City Group I 
area, manufacturers in Jackson and Josephine Counties will be 
unable to compete effectively in national markets. In fact, 
many companies may not be able to afford the capital '>Utlays 
needed to comply with the new PMlO rules. 

The real issue is smoke from wood stoves. 
deal with the real problem. 

We urge the DEQ to 



PRODIJCTS CD. 

March 3, 1988 

Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, OR 97204 

Gentlemen: 

PO::, f OFFlC.E f.lt)X 269 
S!'HlNt;F1t:.l D, ()HLt::i()N y/,l /'/.thlOO 

PHUNE ~UJ 1-l/-'.:::1321 

The proposed changes in the air quality rules for the State of 
Oregon are required because of the implementation of new 
standards (PMlO) by the U.S. Environmental Protection Agency. 

The proposed rules seem in general to be a duplication of the EPA 
regulations with one exception. Oregon will retain a TSP 
standard which was deleted in the Federal rule. It is my view 
that retention of this rule is unnecessary, requiring duplicate 
testing of some point sources. 

") Vor';/tt:Js, 
Henry E. Rust · 
Director, Environmental Affairs 

HR/DN 



Environmental Quality Commission 
NEIL GOLDSCHMIDT 

GOVERNOR 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

DEQ-46 

To: 

From: 

Subject: 

Environmental Quality Commission 

Director 

Agenda Item L,April 29, 1988, EQC Meeting 

Proposed Adoption of Rules to Amend Ambient Air Standards (OAR 40-
31-005 through -055) and Air Pollution Emergencies (OAR 340-27-005 
through -012) Principally to add New Federal PM10 Requirements as 
a revision to the State Implementation Plan. 

Background 

The Environmental Protection Agency (EPA) first promulgated National Ambient 
Air Quality Standards (NAAQS) for certain criteria pollutants in 1970. These 
standards were designed to protect public health, including sensitive 
portions of the population, with an adequate margin of safety. States are 
principally relied upon to provide long range strategies to attain and 
maintain compliance with these standards within specified time periods. 
Along with NAAQS, EPA has promulgated significant harm levels for the 
criteria air pollutants which are considered to present an imminent and 
substantial danger to the health of even healthy individuals. States are 
required to have emergency action plans which provide for all possible 
measures including immediate curtailment of emission sources to avoid 
reaching the significant harm levels. 

EPA and subsequently the state have addressed particulate air pollution with 
NAAQS and significant harm levels addressing total suspended particulate 
(TSP) (particles normally ranging up to 60 microns with the specified 
monitoring method). 

In July, 1987, after years of study of health impact information, EPA 
dropped its total suspended particulate NAAQS and significant harm level and 
replaced them with particulate levels generally reflecting particles less 
than 10 microns in size (PM10). It was felt that PM10 would be more 
protective of public health as particles above this size are generally 
filtered out in the upper respiratory system and thus are incapable of 
penetrating and being retained in the lungs for long periods of time where 
they can cause significant damage to the body. EPA also felt the PM10 
standards would be adequate to protect against welfare effects (soiling, 
etc.). 

EPA's PM10 actions trigger the need for the state to adopt similar air 
quality standards and significant harm levels so that required supporting 
programs including related attainment control strategies, new source review, 
prevention of significant deterioration programs, and emergency action plans 
are all based on uniform enforceable standards. 
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Evaluation and Alternatives 

The current relevant state total suspended particulate ambient air quality 
standards and significant harm level and new EPA PM10 levels are shown in 
Table 1. 

Table 1 

Particulate Air Quality Standards and Significant Harm Levels 

24 hr. 
24 hr. Annual Significant 
Standard Standard Harm Level 

Oregon (TSP) 150 60 1000 
EPA (PM10) 150 50 600 

Since PM10 levels in Oregon averages about 60% to 80% of TSP levels, the EPA 
standards may be looked upon as a relaxation compared to state standards. 
The EPA PM10 significant harm levels, however, may be looked upon as more 
stringent than the current Oregon TSP significant harm levels. 

While EPA has deleted its TSP standard, it has not yet dropped its TSP 
Prevention of Significant Deterioration (PSD) increment system. The 
increment is a small amount of deterioration of air quality allowed under 
the PSD regulations beyond the levels of a baseline year which keeps air 
quality in clear air areas from not being polluted up to the limits allowed 
by the NAAQS. It is expected that a PM10 increment system will be developed 
in about two years. Additional PM10 emission standards have not been 
developed to replace TSP emission standards which are used, among other 
things, to protect PSD increments. Based on this situation, it would not 
appear appropriate for the state to drop its TSP standard during the 
transition period. It would be appropriate to reevaluate the need to retain 
the state TSP standard in about two years when more is expected to be known 
about the PSD increment system and the relationship of TSP to PM10 in 
Oregon. 

Since the national significant harm levels are more stringent, it would be 
appropriate to replace the state TSP significant harm level with the new EPA 
PM10 level. Besides having the significant harm level in the state 
Emergency Action Plan, there are three intermediate TSP levels that describe 
alert, warning, and emergency conditions and corresponding increasingly 
stringent source control actions that should take place to avoid reaching 
the significant harm level. These should be changed to the EPA new PM10 
intermediate levels. 
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Several housekeeping changes should be made in the state's ambient air 
quality rules that will align them to the federal rules. Alignment of the 
rules is desirable in order that application of the rules on either the 
state or federal level is consistent. These changes include: 

o Delete the monthly TSP standard as no comparable Federal standard 
has ever existed and the Department has never seen value in 
enforcing this standard. 

o Delete the hydrocarbon ambient air standard since EPA has done so. 
Such a standard is not needed to protect public health since 
control of hydrocarbons necessitated to meet the ozone standard 
results in more stringent control than the old hydrocarbon 
standard itself would require. 

o Convert all gaseous ambient air quality standards from units of 
micrograms per cubic meter to parts per million by volume (ppm) 
and follow the new EPA data round-off procedures since this has 
been done by EPA. The instruments are actually calibrated in that 
manner and the ppm units are independent of temperature and 
pressure. Standards for solids in air (particulates and lead) 
must be maintained in the units of weight per unit volume of air 
since this is how instruments are calibrated and measure this 
pollutant. 

o Clarify certain terminology and definitions. 

There are some additional changes that should be made to the Emergency 
Action Plan including: 

o Change gaseous pollutant concentrations units from micrograms per 
cubic meter to parts per million by volume. 

o Delete emergency action criteria for the product of TSP and sulfur 
dioxide since EPA has also dropped this quantity. 

o Clarify that wood and coal spacing heating shall be curtailed when 
legal authority exists to require such action. 

Public Comments Received 

The Environmental Quality Commission authorized the Department to hold 
public hearing on the proposed revision to this rule. Hearings were held in 
Portland on March 2 and 3, Medford on March 7, Bend on March 9 and La Grande 
on March 10, 1988. The majority of the comments came from a review by EPA 
based on legal acceptability of the rule. Other comments from both 
industrial and environmental groups were received. 
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The Environmental Protection Agency offered several comments on the 
acceptability of the proposed revisions to the Air Quality Standards (OAR-
340-31) and the Emergency Action Plan (OAR-340-27). 

COMMENT 

EPA pointed out that the reference to a "dimensionless system11 of 
measurement in the Chance to Comment Section does not apply to the 
measurement of particulate matter. 

DEPARTMENT'S RESPONSE 

The Department concurs with that correction. 

COMMENT 

EPA commented that there is no definition of PM10 in the documents 
submitted for comment and that such a definition was required. 

DEPARTMENT'S RESPONSE 

The Department feels that PM10 in ambient air was adequately defined in OAR-
340-31-015 by the statement "Concentrations of suspended particulate matter 
at an ambient air monitoring site, as measured by an approved method for 
total suspended particulate, (TSP), or by an approved method for the 
fraction of TSP which is less than 10 microns in aerodynamic diameter (PM10) 

" The definition of "approved method" as described in OAR 340-31-005(3) 
makes specific reference to Appendix E of 40 CFR 58 wherein the EPA 
"reference methods" for PM10 is described and the EPA "equivalent methods" 
are referenced. Since PM10 is defined in terms of the methods by which it 
is measured in ambient air, the Department considers the definition 
sufficient for the purpose at hand. 

COMMENT 

EPA objected to the definition of "ambient air" as being that which is 
"normally used for respiration by plants or animals." They indicate that 
the meaning of the word "normally" is unclear in the context of the 
definition and should be removed. They further point out that the 
definition of ambient air in 40 CFR 50 is "that portion of the atmosphere, 
external to building, to which the general public has access", is less 
restrictive than limiting the definition to that air which is "normally used 
for respiration", but that the proposed definition would be acceptable if 
the word 11 normally 11 were removed. 

DEPARTMENT'S RESPONSE 

The fundamental point is that EPA's definition includes all air to which the 
public has access, not just that which the public would normally be expected 



EQC Agenda Item L 
April 29, 1988 
Page 5 

to breath while the proposed definition would limit the application of the 
ambient air quality standards to such air that is used for respiration. The 
EPA definition of ambient air would apply to that air in the middle of a 
freeway, at the exhaust pipe of an automobile or at the edge of a field burn 
regardless of whether actual exposure would be expected. The Department 
feels that such a definition potentially leads to unrealistic application of 
the ambient air quality standards never intended by Congress in the adoption 
of the Clean Air Act. However, since removal of the word 11 normally 11 would 
make the definition more acceptable to EPA, the Department is willing to 
concur. 

COMMENT 

EPA objected to the definition of an "ambient air monitoring site 11 as one 
that had been "established by the Department" and that "such sites are 
intended to represent a relatively broad area." In particular, EPA contends 
that 1) such siting restrictions do not allow data from monitoring stations 
beyond those established by the Department and 2) EPA siting criteria as 
referenced in 40 CFR 58 Appendix E as amended by the promulgation of the new 
PM10 standards on July 1, 1987, allow for the establishment of "microscale" 
sites for PM10 that would not be expected to represent the air quality over 
a 11 broad area. 11 Furthermore, EPA states that, in their opinion, the siting 
criteria in Appendix E of 40 CFR 58 are sufficient and additional siting 
criteria are not necessary. 

DEPARTMENT'S RESPONSE 

Because of another comment that EPA had about each of the standards being 
referenced to measurements being taken at an ambient air monitor site, the 
Department is removing the definition of "Ambient air monitoring site" and 
replacing it with a definition of 11 Ambient air monitoring site criteria." A 
reference to air at locations meeting the ambient air monitoring site 
criteria in 40 CFR 58 Appendix E is made in the specific ambient air quality 
regulation. 

COMMENT 

EPA commented that "equivalent method" as defined in OAR 340-31-005(5) must 
"clearly state that EPA in 40 CFR 50 defines which methods are approved for 
NMQS [National Ambient Air Quality Standard] compliance." 

DEPARTMENT'S RESPONSE 

The inclusion of a definition of 11 equivalent method 11 in this rule was 
intended to allow the use of methods beyond those described by EPA for 
comparison to the Oregon ambient air quality standards. The primary reason 
for inclusion of the methods in OAR 340-31-005(5) was that Oregon has some 
air quality standards beyond those described by EPA (i.e. the Particle 
Fallout and Calcium Oxide standards in OAR 340-31-045 and -050) that must 
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have methods described for them. In a closer reading of the proposed 
regulations, this purpose does not seem clear and a revision to the section 
has been made to clarify the intent. In addition, definition of "equivalent 
methods" will be limited to those other pollutants for which EPA has no/ 
standards and therefore no methods. The EPA reference and definition o'f 
"equivalent method" is fully contained in 40 CFR 50 and needs no additional 
references in these regulations. 

COMMENT 

EPA objects to the wording of the ambient air quality rules in OAR-340-31-
015, -020, -025, -030, -040, and -055 that restrict application of these 
standards to measurements taken at ambient air monitoring sites. Their 
contention is that the standards should apply to all locations in ambient 
air, regardless of whether or not a monitor is located at that specific 
place. 

DEPARTMENT'S RESPONSE 

The Department has replaced the reference to an ambient air monitoring site 
with a reference to air at a location meeting the ambient air monitoring 
site criteria in 40 CFR 58 Appendix E. 

COMMENT 

Mr. D'Arcy Bannister, U.S. Department of Interior, Mineral Issues 
Involvement Section, requested information on present emission levels from 
industrial and mining related operations and how the new standards would 
affect the industry. He further stated that the impact on mineral 
industries should be examined before such a standard is adopted. 

DEPARTMENT'S RESPONSE 

When the Environmental Protection Agency first proposed a fine particle 
standard, consideration of mineral industries was made. The initially 
proposed fine particle standard had an upper size limit of 15 microns. 
Because of a consideration for mining operations and reduced evidence that 
particles in the range of 10-15 microns had an adverse health impact, the 
standard upper size limit was revised to 10 microns before adoption. 

COMMENT 

Mr. John Charles, Oregon Environmental Council, testified that a PM10 
standard with an averaging time less than 24 hours was needed to address 
problems related to short-term peak levels from primary sources such as from 
field and slash burning. 
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DEPARTMENT'S RESPONSE 

The difficulty in adopting such a standard is that there is virtually no 
health effects data available for impacts of shorter term than 24 hours. 
Development of the necessary data to justify the adoption of new standards 
is prohibitively expensive for states. EPA has been apprised of the desire 
for a shorter term health standard but it is unlikely they will undertake 
the work necessary to adopt such a standard in the near future. 

COMMENT 

Ms. Llewellen Matthews, Northwest Pulp and Paper Association, commented that 
the Department's position on emergency control of wood and coal use for 
space heating is too lenient compared to the control measures placed in 
industry. 

DEPARTMENT'S RESPONSE 

The comment seems to stem from the language in the proposed rule indicating 
that woodstove and fireplace use be prohibited "where legal authority 
exists" at the Warning and Emergency levels. The reason such language is 
necessary is that the Department does not have authority to make such 
prohibitions regardless of the air quality levels measured. Such authority 
exists solely at the local level and there only provided that the necessary 
regulations have been adopted. 

A summary of the public testimony collected during the hearing is presented 
in the Hearings Officer report in Attachment 2 to this report. 

Proposed Rule Summary 

Attachment 3 contains the Department's proposed revised amendments to the 
ambient air quality standards and Attachment 4 contains the Department's 
proposed amendments to the Emergency Action Plan rules. 

Modifications to the State ambient air quality standards consist of adoption 
of a standard for fine particulate (PM10), deletion of two outdated and 
unused standards (the monthly TSP and the hydrocarbon standards) and 
revision of the gaseous standards units of measurements to be consistent 
with those specified in the National Ambient Air Quality Standards. The 
principal impacts on the revision to this rule on the State of Oregon will 
be the need to monitor areas for the new standard and to develop and 
implement control strategies for those areas found not in compliance with 
it. 

Modifications to the State Emergency Action Plan consist of replacement of 
references to Total Suspended Particulate levels with references to PM10 
levels, deletion of an unused emergency action criteria for the product of 
TSP and sulfur dioxide and clarification of the curtailment strategy when 
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the major source of pollutant is wood or coal space heating. The principal 
changes brought on by the revision to this rule will be in the 
administration of the emergency rules. 

Summation 

1. The EPA adopted a new PM10 national ambient air standard in July, 1987 
triggering state requirements to adopt similar standards and 
correspondingly revise emergency action plans by May, 1988. 

2. While EPA dropped its total suspended particulate (TSP) air quality 
standards, it will not drop its Prevention of Significant Deterioration 
(PSD) system based on TSP until a new PM10 PSD increment system is 
devised in about two years. 

3. Since the state's PSD system and particulate emission standards are 
still based on TSP, it is felt prudent to retain the State TSP standard 
at least until such time as the EPA PM10 program is defined and an 
approach can be developed to reflect PM10 in Department emission 
standards. 

4. EPA's new PM10 emergency action plan levels for PM10 are more 
stringent than current TSP levels. Since they are considered to be 
better protection of public health, the Department believes they should 
replace current state TSP emergency action plan levels. 

5. Other housekeeping changes are needed in the Department's ambient air 
standards and Emergency Action Plan rules which do not have any 
significant impact on the public health protectiveness of these rules. 

6. The Department was granted authorization to hold public hearings on the 
proposed rule changes at the January 22, 1988, EQC meeting in Portland. 

7. Announcement of the public hearings was published in the Secretary of 
State's bulletin on February 1, 1988. 

8. Public hearings were conducted in Portland on March 2 and March 3, 
1988, in Medford on March 7, 1988, in Bend on March 9, 1988 and in La 
Grande on March 10, 1988. 

9. Several comments were received that resulted in relatively minor 
changes to the proposed rules. The most significant changes involve 
modification of the ambient standard in terms of where the standards 
should apply. These changes were made so that the proposed rules are 
not less stringent than the National Ambient Air Quality Standards. 
The proposed rule changes satisfy the requirements of EPA for 
approvability. 
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Director's Recommendation 

Based on the Summation, it is recommended that the EQC revise the Ambient 
Air Standards (OAR 340-31-005 through -055) and Emergency Action Plan (OAR 
340-27-005 through -012) as proposed. 

Attachments: 

SLErickson 
229-6458 
April 14, 1988 
AD1951A 

1. Statement of Need for Rulemaking 
2. Hearings Officer Report (see separate attachment) 
3. Proposed Rule Revision OAR 340-31-005 through -055 
4. Proposed Rule Revision OAR 340-27-005 through -012 



Agenda Item L, April 29, 1987, EQC Meeting. 

STATEMENT OF NEED FOR RULE MAKING 

Attachment 1 
Statement of Need for Rulemaking 

Pursuant to ORS 183.335(7), this statement provides information on the 
Environmental Quality Commission's intended action to adopt a rule. 

(1) Legal Authority 

The Environmental Quality Commission's legal authority for making these rule 
changes lies in the legislatively derived functions, responsibilities and 
authority assigned in Oregon Revised Statutes, Chapter 468 including ORS 
468.015, 468.020, 468.280, 468.285, 468.295 and 468.305. 

(2) Need for these Rules 

United States law administered by the Environmental Protection Agency (EPA) 
requires the State of Oregon, and all other states, to establish and 
maintain Ambient Air Quality Standards (AAQS) within the state and in 
addition, to develop a contingency plan to handle air pollution emergencies 
in the event the air quality seriously deteriorates. The contingency plan 
is to prevent reaching a pollutant level of significant harm in the ambient 
air. The AAQS are established in OAR 340-31-005 through 340-31-055. The 
required contingency plan is contained in OAR 340-27-005 through 340-27-012, 
Oregon's Emergency Action Plan (EAP) which also lists the pollutant levels 
of significant harm. 

A new National AAQS for suspended particulate, PM10. and new Level of 
Significant Harm for PM10 were promulgated by the EPA in July, 1987. 
Federal law requires the State of Oregon to respond with a plan implementing 
the new standard within 9 months of promulgation. To comply it is necessary 
to add a PM10 standard to the existing AAQS for the State and change the EAP 
where it is concerned with PM10· 

Language establishing the AAQS in the current Oregon Administrative Rules 
(OAR) state the value of the standards in several systems of measurement 
creating ambiguity due to rounding errors. To correct the problem it is 
proposed to change all gaseous pollutant concentration references in the 
AAQS and EAP to parts per million (ppm) and delete actions required by the 
EAP for suspended particulate and the suspended particulate - sulfur 
dioxide product. 

Updating of the definitions in OAR 340-31-005 is needed to bring the text 
into line with current thinking and practice which has evolved since the 
rules were first written. It is proposed to delete several definitions and 
add new ones. 

The AAQS for hydrocarbons is no longer required by federal regulations. It 
is proposed to repeal OAR 340-31-035 which sets the AAQS for hydrocarbons. 

Other minor housekeeping changes are proposed. 
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(3) Principal Documents Relied Upon 

a. Federal Register, vol. 52, no. 126, July 1, 1987, pg. 24736 ff. 

b. Code of Federal Regulations (CFR): 
40 CFR 50 
40 CFR 51 
40 CFR 58 

c. ORS Ch. 468 

All documents referenced may be inspected at the Department of 
Environmental Quality, 811 SW 6th Av., Portland, OR, during normal business 
hours. 

(4) Land Use Consistency 

The proposed rule changes appear to affect land use as defined in the 
Department's coordination program with DLCD, but appear to be consistent 
with the Statewide Planning Goals. 

With regard to Goal 6, (air, water and land resources quality), the proposed 
changes are designed to enhance and preserve air quality in the State and 
are considered consistent with the goal. The proposed rule changes do not 
appear to conflict with the other Goals. 

FISCAL AND ECONOMIC IMPACT 

These proposed rules would establish a limit for PM10 in the ambient air and 
various emergency action levels for PM10 which may be more restrictive than 
the levels contained in the existing rule. Adoption of the air quality 
standard revisions will have an economic impact on the department because of 
changes in the air quality monitoring implied by the new rules. The impact 
could be offset by monitoring resource savings derived from the suspension 
of TSP monitoring in most areas. Should areas reach episode PM10 levels 
which trigger immediate source curtailment requirements, there could be an 
economic impact on both the public and private sectors in the form of costs 
for lost operating time. For instance, in the case of woodstove 
curtailment, extra costs for using more expensive (electric) heating sources 
may be incurred. The probability of reaching emergency shutdown levels in 
any part of Oregon is considered low, however, and at worst might occur on 
a couple of days in Medford and Klamath Falls. 

Should areas of the state be found to not meet the air quality standards, 
appropriate measures will be required to bring the areas into compliance. 
Adoption of these strategies will require a formal revision to the State 
Implementation plan by the Commission and the specific economic and fiscal 
impacts caused by the strategies will be described at that time in those 
rule changes. Beyond that, adoption of the proposed standard revisions 
will have no direct economic impact on either the public or private sectors. 

Statement of Need 
Page 2 



Adoption of revisions to the Emergency Action Plan could have an economic 
impact on industry in affected areas in the event of an air pollution 
episode of sufficient proportions as to require the outlined actions to be 
taken. The only revisions to the plan involve the inclusion of PM10 levels 
into the criteria for taking action and since the PM10 levels of action are 
lower than the TSP levels of action, the emission reduction plans could be 
call into action sooner. Any time emission reduction plans are activated, 
it will have an impact on the affected parties. The necessity of 
activating the emission reductions, however, would seem remote. 

AD1956A (4/88) 

Statement of Need 
Page 3 



AMBIENT AIR QUALITY STANDARDS 
Proposed Rule Change 

Attachment 3 

Definitions 
340-31-005 As used in these rules, unless otherwise required by 

context: 

(1) "Ambient air" means [the air] that portion of the atmosphere which 
surrounds the earth and is used for respiration by plants or animals 
including man. but excluding the general volume of gases contained within 
any building or structure. 

(2) 11 Ambient air monitoring site criteria11 means the general probe 
siting specifications as set forth in Appendix E of 40 CFR 58. 

(3) '1Approved method" means an analytical method for measuring air 
contaminant concentrations which are described or referenced in 40 CFR 50 
and Appendices. These methods are approved by the Department of 
Environmental Quality. 

(4) "CFR" means Code of Federal Regulations which is published annually 
and updated daily by issues of the Federal Register. The CFR contains 
general and permanent rules promulgated by the executive departments and 
agencies of the federal government. References to the CFR are preceded by a 
"Title number 11 and followed by a 11 Part and Section number. 11 For example: 
"40 CFR 50.7." The CFR referenced in these rules are available for 
inspection at the Department of Environmental Quality. 

[(2)]ill "[Equivalent] Oregon standard method" means any method of 
sampling and analyzing for an air contaminant [deemed] approved by the 
Department of Environmental Quality. [to be equivalent in sensitivity, 
accuracy, reproducibility, and selectivity to a method approved by and on 
file with the Department of Environmental Quality. Such method shall be 
equivalent to the method or methods approved by the Federal Environmental 
Protection Agency.] Oregon standard methods are kept on file by the 
Department of Environmental Quality. 

(6) 11 Ppm 11 means parts per million by volume. It is a dimensionless 
unit of measurement for gasses which expresses the ratio of the volume of 
one component gas to the volume of the entire sample mixture of gasses. 

[(3) "Primary air mass station" means a station designed to measure 
contamination in an air mass and represent a r~latively broad area. The 
sampling site shall be representative of the general area concerned. The 
sampler shall be a minimum of 15 feet and a maximum of 150 feet above ground 
level. Actual elevations should vary to prevent adverse exposure conditions 
caused by surrounding buildings and terrain. The probe inlet for sampling 
gaseous contaminants shall be placed approximately 20 feet above the roof 
top, or not less than 2 feet from any wall. Suspended particulate filters 
shall be mounted on the sampler and placed not less than 3 feet and particle 
fallout jar openings not less than 5 feet, above the roof top. 



(4) "Primary ground level monitoring station" means a station designed 
to provide information on contaminant concentrations near the ground. The 
sampling site shall be representative of the immediate area. The sample 
shall be taken from a minimum of 10 feet and a maximum of 15 feet above 
ground level, with a desired optimum height of 12 feet. The probe inlet for 
sampling gaseous contaminants shall be placed not less than 2 feet from any 
building or wall. Suspended particulate filters shall be mounted on the 
sampler and placed not less than 3 feet, or particle fallout jar openings 
not less than 5 feet, above the supporting roof top. 

(5) "Special station" means any station other than a primary air mass 
station or primary ground level monitoring station.] 

Note: The publications referred to in this rule are available for 
inspection at the office of the Department of Environmental Quality. 

Stat. Auth.: ORS Ch. 468 

Suspended Particulate Matter 
340-31-015 Concentrations of suspended particulate matter at a 

[primary air mass station] location meeting ambient air monitoring site 
criteria and as measured by [a method approved] an approved method for total 
suspended particulate. (TSP). or by an approved method for the fraction of 
TSP which is equal to or less than 10 microns in aerodynamic diameter. 
(PM101... [by and on file with the Department of Environmental Quality, or by 
an equivalent method,] shall not exceed: 

(1) 60 micrograms of TSP per cubic meter of air[,] as an annual 
geometric mean for any calendar year. 

[(2) 100 micrograms per cubic meter of air, 24 hour concentration for 
more than 15 percent of the samples collected in any calendar month.] 

[(3)].(11150 micrograms of TSP per cubic meter of air[,] .illi...-1! 24-hour 
average concentration[,] more than once per year. 

(3) 50 micrograms of PM10 per cubic meter of air as an annual 
arithmetic mean. This standard is attained when the expected annual 
arithmetic mean concentration. as determined in accordance with Appendix K 
of 40 CFR 50 is less than or equal to 50 micrograms pre cubic meter. 

(4) 150 micrograms of PM10 per cubic meter of air as a 24-hour average 
concentration for any calendar day. This standard is attained when the 
expected number of days per calendar year with a 24-hour average 
concentration above 150 micrograms per cubic meter as determined in 
accordance with Appendix K of 40 CFR 50 is equal to or less than one. 

Note: The publications referred to in this rule are available for 
inspection at the office of the Department of Environmental Quality. 

Stat. Auth.: ORS Ch. 468 
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Sulfur Dioxide 
340-31-020 Concentrations of sulfur dioxide at a [primary air mass 

station, primary ground level station, or special station,] location meeting 
ambient air monitoring site criteria and as measured by [a method approved] 
an approved method [by and on file with the Department of Environmental 
Quality, or by an equivalent method,] shall not exceed: 

(1) [60 micrograms per cubic meter of air (0.02 ppm),] 0.02 ppm as an 
annual arithmetic mean for any calendar year. 

(2) [260 micrograms per cubic meter of air (0.10 ppm), maximum] 0.10 
ppm as a 24-hour average concentration more than once per year. 

(3) [1300 micrograms per cubic meter of air (0.50 ppm) maximum] 0.50 
ppm as a 3-hour average [,] concentration more than once per year. 

Stat. Auth.: ORS Ch. 468 

Carbon Monoxide 
340-31-025 For comnarison to the standard, averaged ambient 

concentrations of carbon monoxide shall be rounded the nearest integer in 
parts per million (ppm). Fractional parts of 0.5 or greater shall be rounded 
1!lL... Concentrations of carbon monoxide at a [primary air mass station or 
primary ground level stations,] location meeting ambient air monitoring site 
criteria and as measured by [a method approved] an approved method, [by and 
on file with the Department of Environmental Quality or by an equivalent 
method,] shall not exceed: 

(1) [10 milligrams per cubic meter of air (8.7 ppm),] 9 ppm as an 
[maximum] 8-hour average[,] concentration more than once [a] per year. 

(2) [40 milligrams per cubic meter of air (35 ppm),] 35 :QJ2ID as a 
[maximum] 1-hour average[,] concentration more than once per year. 

Stat. Auth.: ORS Ch. 468 

Ozone 
340-31-030 Concentrations of ozone at a [primary air mass station,] 

location meeting ambient air monitoring site criteria and as measured by [a 
method approved] an approved method [by and on file with the Department of 
Environmental Quality, or by an equivalent method,] shall not exceed [235 
micrograms per cubic meter (] 0.12 ppm [), maximum] as a 1-hour average 
concentration. This standard is attained when the expected number of days 
per calendar year with maximum hourly concentrations greater than [235 
micrograms per cubic meter] 0.12 ppm is equal to or less than one as 
determined by the method of Appendix H, 40 CFR [40, Part] 50.9. [(page 8220) 
Federal Register 44 No. 28, February 8, 1979.] 
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Note: The publications referred to in this rule are available for 
inspection at the office of the Department of Environmental Quality. 

Stat. Auth.: ORS Ch. 468 

[Hydrocarbons 
340-31-035 Concentrations of hydrocarbons at a primary air mass 

station, as measured and corrected for methane by a method approved by and 
on file with the Department of Environmental Quality, or by an equivalent 
method, shall not exceed 160 micrograms per cubic meter of air (0.24 ppm), 
maximum 3-hour concentration measured from 0600 to 0900, not be exceeded 
more than once per year.] 

Nitrogen Dioxide 
340-31-040 Concentrations of nitrogen dioxide at a [primary air mass 

station, as measured by a method approved and on file with the Department of 
Environmental Quality,] location meeting ambient air monitoring site 
criteria and as measured by an approved method [or by an equivalent method,] 
shall not exceed [100 micrograms per cubic meter of air (0.05 ppm),] 0.053 
ppm as an annual arithmetic mean. 

Stat. Auth.: ORS Ch. 468 

Particle Fallout 
340-31-045 The particle fallout rate as measured by an Oregon standard 

method at a [primary air mass station, primary ground level station, or 
special station,] location approved by the Department of Environmental 
Quality. [as measured by a method approved by and on file with the 
Department of Environmental Quality, or by an equivalent method,] shall not 
exceed: 

(1) 10 grams per square meter per month in an industrial area[; or]~ 

(2) 5.0 grams per square meter per month in an industrial area if 
visual observations show a presence of wood waste or soot and the volatile 
fraction of the sample exceeds seventy percent (70%)[; or]~ 

(3) 5.0 grams per square meter per month in residential and 
commercial areas[; or]~ 

(4) 3.5 grams per square meter per month in residential and 
commercial areas if visual observations show the presence of wood waste or 
soot and the volatile fraction of the sample exceeds seventy percent (70%). 

Stat. Auth.: ORS Ch. 468 
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Calcium Oxide (Lime Dust) 
340-31-050 (1) Concentrations of calcium oxide present as total 

suspended particulate, (TSP). as measured by an approved method at a 
[primary air mass station] location [, as measured by a method] approved by 
[and on file with] the Department of Environmental Quality, [or by an 
equivalent method,] shall not exceed 20 micrograms per cubic meter in 
residential and commercial areas. [at any time.] 

(2) Concentrations of calcium oxide present as particle fallout as 
measured by an Oregon standard method at a [primary air mass station, 
primary ground level station, or special station] location [, as measured by 
a method] approved by [and on file with] the Department of Environmental 
Quality, [or by an equivalent method,] shall not exceed 0.35 grams per 
square meter per month in residential and commercial areas. 

Stat. Auth.: ORS Ch. 468 

Ambient air Quality Standard for Lead 
340-31-055 The lead concentration as measured [at any individual 

sampling station, using sampling and analytical methods on file with the 
Department,] by an approved method at a location meeting ambient air 
monitoring site criteria, shall not exceed 1.5 [ug/m3] micrograms per cubic 
meter as an arithmetic average concentration of all samples collected at 
that [station] location during any one calendar quarter. [period.] 

Stat. Auth.: ORS. Ch. 468 

AD1959A (4/88) 
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Introduction 

AIR POLLUTION EMERGENCIES 
Proposed Rule Changes 

Attachment 4 

340-27-005 OAR 340-27-010, 340-27-015 and 340-27-025 are effective 
within priority I and II air quality control regions (AQGR) designated in 40 
GFR Part 52 Subpart MM, when the AQCR contains a nonattainment area listed 
in 40 GFR Part 81. All other rules in this Division 27 are equally 
applicable to all areas of 
the state. Notwithstanding any other regulation or standard, these 
emergency rules are designed to prevent the excessive accumulation of air 
contaminants during periods of atmospheric stagnation or at any other time, 
which if allowed to continue to accumulate unchecked could result in 
concentrations of these contaminants reaching levels which could cause 
significant harm to the health of persons. These rules establish criteria 
for identifying and declaring air pollution episodes at levels below the 
level of significant harm and are adopted pursuant to the requirements of 
the Federal Glean Air Act as amended and 40 CFR Part 51.16. Legislative 
authority for these rules is contained in Oregon Revised Statutes including 
ORS 468.020, 468.095, 468.115, 468.280, 468.285, 468.305 and 468.410. 
Levels of significant harm for various pollutants listed in 40 CFR Part 
51.16 are: 

(1) For sulfur dioxide (S02) - [2,620 micrograms per cubic meter,] 1.0 
Jllllih 24-hour average. 
(2) For particulate matter [(TSP) - 1000] (PM10) - 600 micrograms per 
cubic meter, 24-hour average. 
[(3) For the product of sulfur dioxide and particulate matter - 490 x 
103 micrograms squared per cubic meter squared, 24-hour average.] 
[(4)] .!l.l For carbon monoxide (CO) -
a. [57.5 milligrams per cubic meter] 50 ppm, 8-hour average. 
b. [86.3 milligrams per cubic meter] 75 ppm, 4-hour average. 
c. [144 milligrams per cubic meter] 125 ppm, 1-hour average. 

[(5)] i9:l For ozone (03) - [1,200 micrograms per cubic meter] 0.6 ppm, 
1-hour average. 
[(6)] L22. For nitrogen dioxide (N02) -
a. [3,750 micrograms per cubic meter] 2.0 ppm, 1-hour average. 
b. [938 micrograms per cubic meter] 0.5 ppm, 24-hour average. 

(Publications: The publication(s) referred to or incorporated by reference 
in this rule are available for inspection at the Department of Environmental 
Quality in Portland.) 
Stat. Auth: ORS Gh 468 including 468.020, 468.280, 468.285, 468.305 

Episode Stage Criteria For Air Pollution Emergencies 
340-27-010 Three stages of air pollution episode conditions and a 

pre-episode standby condition are established to inform the public of the 
general air pollution status and provide a management structure to require 
preplanned actions designed to prevent continued accumulation of air 
pollutants to the level of significant harm. The three episode stages are: 
Alert, Warning, and Emergency. The Department shall be responsible to 
enforce the provisions of these rules which require actions to reduce and 
control emissions during air pollution episode conditions. 



An air pollution alert or air pollution warning shall be declared by the 
Director or appointed representative when the appropriate air pollution 
conditions are deemed to exist. When conditions exist which are appropriate 
to an air pollution emergency, the Department shall notify the Governor and 
declare an air pollution emergency pursuant to ORS 468.115. The statement 
declaring an air pollution Alert, Warning or Emergency shall define the area 
affected by the air pollution episode where corrective actions are 
required. Conditions justifying the proclamation of an air pollution alert, 
air pollution warning, or air pollution emergency shall be deemed to exist 
whenever the Department determines that the accumulation of air contaminants 
in any place is increasing or has increased to levels which could, if such 
increases are sustained or exceeded, lead to a threat to the health of the 
public. In making this determination, the Department will be guided by the 
following criteria for each pollutant and episode stage as listed in this 
rule. 

(1) "Pre-episode Standby" condition, indicates that ambient levels of 
air pollutants are within standards or only moderately exceed standards. In 
this condition, there is no imminent danger of any ambient pollutant 
concentrations reaching levels of significant harm. The Department shall 
maintain at least a normal monitoring schedule but may conduct additional 
monitoring. An air stagnation advisory issued by the National Weather 
Service, an equivalent local forecast of air stagnation or observed ambient 
air levels in excess of ambient air standards may be used to indicate the 
need for increased sampling frequency. The pre-episode standby condition is 
the lowest possible air pollution episode condition and may not be 
terminated. 

(2) "Air Pollution Alert" condition indicates that air pollution levels 
are significantly above standards but there is no immediate danger of 
reaching the level of significant harm. Monitoring should be intensified and 
readiness to implement abatement actions should be reviewed. At the Air 
Pollution Alert level the public is to be kept informed of the air pollution 
conditions and of potential activities to be curtailed should it be 
necessary to declare a warning or higher condition. An Air Pollution Alert 
condition is a state of readiness. When the conditions in both (a) and (b) 
below are met, an Air Pollution Alert will be declared and all appropriate 
actions described in Table2 1 and 4 shall be implemented. 

(a) Meteorological dispersion conditions are not expected to improve 
during the next twenty-four (24) or more hours. 

(b) Monitored pollutant levels at any monitoring site exceed any of 
the fo !lowing: 

(A) Sulfur dioxide - [800 ug/m3] 0.3 ppm - 24 hour average 
(B) [Total Suspended] Particulate Matter (PM1ol [- 375 ug/m3] 350 micro 

grams per cubic meter (ug/mdl......::. 24 hour average. [,except when the 
particulate is primarily from volcanic activity or windblown dust.] 

[(C) Sulfur dioxide and total suspended particulate product (not 
including suspended particulate which is primarily from volcanic activity or 
windblown dust) - -65 x 103 (ug/m3)2 - 24 hour average.] 

[(D)] .(Ql Carbon monoxide - (17 mg/m3] 15 ppm - 8 hour average. 
[(E)] .LJD. Ozone - (400 ug/m3] 0.2 ppm - 1 hour average. 
[(F)] .LJD_ Nitro~en dioxide: 
(i) [1130 ug/m ] 0.6 ppm - 1 hour average; or 
(ii) (282 ug/m3] 0.15 ppm - 24 hour average. 
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(3) "Air Pollution Warning" condition indicates that pollution levels 
are very high and that abatement actions are necessary to prevent these 
levels from approaching the level of significant harm. At the Air Pollution 
Warning level substantial restrictions may be required limiting motor 
vehicle use and industrial and commercial activities. When the conditions 
in both (a) and (b) below are met, an Air Pollution Warning will be 
declared by the Department and all appropriate actions described in Table£ 2 
and 4 shall be implemented. 

(a) Meteorological dispersion conditions are not expected to improve 
during the next twenty-four (24) or more hours. 

(b) Monitored pollutant levels at any monitoring site exceed any of the 
following: 

(A) Sulfur dioxide - [1600 ug/m3] 0.6 ppm - 24 hour average. 
(B) Particulate Matter (PM1ol [- 625] 420 ug/m3 - 24 hour average. [, 

except when the particulate is primarily from volcanic activity or windblown 
dust.] 

[(C) Sulfur dioxide and total suspended particulate product (not 
including suspended particulate which is primarily from volcanic activity or 
windblown dust) - 261 x 103 (ug/m3)2 - 24 hour average.] 

[(D)] .LQl Carbon monoxide [- 34 mg/m3] 30 ppm - 8 hour average. 
[(E)] _(Ql Ozone - [800 ug/m3] 0.4 ppm - 1 hour average. 
[(F)] i!ll Nitrogen dioxide: 
(i) [2260 ug/m3] 1.2 nnm 1 hour average; or 
(ii) [565 ug/m3] 0.3 ppm - 24 hour average. 

(4) "Air Pollution Emergency" condition indicates that air pollutants 
have reached an alarming level requiring the most stringent actions to 
prevent these levels from reaching the level of significant harm to the 
health of persons. 

At the Air Pollution Emergency level extreme measures may be necessary 
involving the closure of all manufacturing, business operations and vehicle 
traffic not directly related to emergency services. 

Pursuant to ORS 468.115, when the conditions in both (a) and (b) below 
are met, an air pollution emergency will be declared by the Department and 
all appropriate actions described in Table£ 3 and 4 shall be implemented. 

(a) Meteorological dispersion conditions are not expected to 
improve during the next twenty-four (24) or more hours. 

(b) Monitored pollutant levels at any monitoring site exceed any of the 
following: 

(A) Sulfur dioxide [- 2100 ug/m3] 0.8 ppm - 24 hour average. 
(B) Particulate Matter (PM1ol [- 875] 500 ug/m3 - 24 hour average. [, 

except when the particulate is primarily fallout from volcanic activity or 
windblown dust.] 

[(C) Sulfur dioxide and total suspended particulate product 
(not including suspended particulate which is primarily from volcanic 
activity or windblown dust) 393 x 103 (ug/m3)2 - 24 hour average.] 

[(D)] .LQl Carbon monoxide [-] 
[(i) 46 mg/m3] 40 ppm - 8 hour average[; or 
(ii) 69 mg/m3 4 hour average; or 
(iii) 115 mg/m3 - 1 hour average.] 
[(E)] _(Ql Ozone [- 1000 ug/m3] 0.5 ppm - 1 hour average. 
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[(F)] i.!ll Nitrogen dioxide; 
(i) [3000 ug/m3] 1.6 nnm - 1 hour average; or 
(ii) [750 ug/m3] 0.4 ppm - 24 hour average, 

(5) "Termination": Any air pollution episode condition (Alert, Warning 
or Emergency) established by these criteria may be reduced to a lower 
condition when the elements required for establishing the higher condition 
are no longer observed. 

Stat. Auth: ORS Ch 468 including 468.020, 468.115, 468.280, 468.285, 
468.305, 468.410 

Special Conditions 
340-27-012 (1) The Department shall issue an "Ozone Advisory" to the 

public when monitored ozone values at any site exceed the ambient air 
quality standard of [235 ug/m3] 0.12 ppm but are less than [400 ug/m3] 0.2 
Pilll! for a 1 hour average. The ozone advisory shall clearly identify the 
area where the ozone values have exceeded the ambient air standard and shall 
state that significant health effects are not expected at these levels, 
however, sensitive individuals may be affected by some symptoms. 

(2) Where particulate is primarily soil from windblown dust or fallout 
from volcanic activity, episodes dealing with such conditions must be 
treated differently than particulate episodes caused by other controllable 
sources. In making a declaration of air pollution alert, warning, or 
emergency for such particulate, the Department shall be guided by the 
following criteria: 

(a) "Air Pollution Alert for Particulate from Volcanic Fallout or 
Windblown Dust" means total suspended particulate values are significantly 
above standard but the source is volcanic 
eruption or dust storm. In this condition there is no significant danger to 
public health but there may be a public nuisance created from the dusty 
conditions. It may be advisable under these circumstances to voluntarily 
restrict traffic volume and/or speed limits on major thoroughfares and 
institute cleanup procedures. The Department will declare an air pollution 
alert for particulate from volcanic fallout or wind-blown dust when total 
suspended particulate values at any monitoring site exceed or are projected 
to exceed 800 ug/m3 - 24 hour average and the suspended particulate is 
primarily from volcanic activity or dust storms, meteorological conditions 
not withstanding 

(b) "Air Pollution Warning for Particulate from Volcanic Fallout or 
Windblown Dust" means total suspended particulate values are very high but 
the source is volcanic eruption or dust storm. Prolonged exposure over 
several days at or above these levels may produce respiratory distress in 
sensitive individuals. Under these conditions staggered work hours in 
metropolitan areas, mandated traffic reduction, speed limits and cleanup 
procedures may be required. The Department will declare an air pollution 
warning for particulate from volcanic fallout or wind-blown dust when total 
suspended particulate values at any monitoring site exceed or are expected 
to exceed 2000 ug/m3 - 24 hour average and the suspended particulate is 
primarily from volcanic activity or dust storms, meteorological conditions 
not withstanding. 
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(c) "Air Pollution Emergency for Particulate from Volcanic Fallout or 
Windblown Dust" means total suspended particulate values are extremely high 
but the source is volcanic eruption or dust storm. Prolonged exposure over 
several days at or above these levels may produce respiratory distress in a 
significant number of people. Under these conditions cleaning procedures 
must be accomplished before normal traffic can be permitted. An 
air pollution emergency for particulate from volcanic fallout or wind-blown 
dust will be declared by the Director, who shall keep the Governor advised 
of the situation, when total suspended particulate values at any monitoring 
site exceed or are expected to exceed 5000 ug/m3 - 24 hour average and the 
suspended particulate is primarily from volcanic activity or dust storms, 
meteorological conditions notwithstanding. 

(3) Termination: Any air pollution condition for particulate 
established by these criteria may be reduced to a lower condition when the 
criteria for establishing the higher condition are no longer observed. 

(4) Action: Municipal and county governments or other governmental 
agency having jurisdiction in areas affected by an air pollution Alert, 
Warning or Emergency for particulate from volcanic fallout or windblown dust 
shall place into effect the actions pertaining to such episodes which are 
described in Table 4. 

Stat. Auth: ORS Ch 468 including 468.020, 468.115, 468.280, 468.285, 
468.305, 468.410 
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Table 1 

Air Pollution Episode 
ALERT Conditions 

Source Emission Reduction Plan 

Emission Control Actions to be Taken 
as Appropriate in Alert Episode Area 

Part A - Pollution Episode Conditions for Particulate Matter (PM1ol 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

a. There shall be no open burning of any material in the 
designated area. 

b. Where appropriate and if air quality maintenance strategies 
have not already prohibited the use of woodstoves and 
fireplaces. the public is requested to refrain from using coal 
or wood in uncertified woodstoves and fireplaces for domestic 
space heating where other heating methods are available. 

[b]Q. Sources having Emission Reduction Plans, review plans and 
assure readiness to put them into effect if conditions worsen. 

Part B - Pollution Episode Conditions for Carbon Monoxide, Ozone 

a. All persons operating motor vehicles voluntarily reduce or 
eliminate unnecessary operations within the designated alert area. 

b. Where appropriate, the public is requested to refrain from 
using coal or wood in uncertified woodstoves and fireplaces for 
domestic space heating where other heating methods are 
available. 

[b]g. 
in the 

Governmental and other agencies, review actions to be taken 
event of an air pollution warning. 
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Table 2 

Air Pollution Episode 
WARNING Conditions 

Emission Reduction Plan 

Part A - Pollution Episode Conditions for Particulate Matter (PM1ol 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

Source 

a. General (all sources and 
general public) 

Emission control action to 
be taken as appropriate in 
warning area. 

a. Continue alert procedures. 

b. [Public requested to refrain from 
using coal or wood] Where legal 
authority exists. governmental 
agencies shall prohibit all use 
of woodstoves and fireplaces for 
domestic space heating except 
where such woodstoves and 
fireplaces provide the sole 
source of heat. [where other 
heating methods are available.] 

c. The use of incinerators for 
disposal of solid or liquid waste 
is prohibited. 

d. Reduce emissions as much as 
possible consistent with safety 
to people and prevention of 
irreparable damage to equipment. 

e. Prepare for procedures to be 
followed if an emergency episode 
develops. 
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Table 2 - Continued 

Air Pollution Episode 
WARNING Conditions 

Emission Reduction Plan 

Part A - Pollution Episode Conditions for Particulate 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

Continued 

Source Emission control action to 
be taken as appropriate in 
warning area. 

b. Specific additional 
general requirements for 
coal, oil or wood-fired 
electric power or steam 
generating facilities. 

a. Effect a maximwn reduction in 
emissions by switching to fuels 
having the lowest available ash 
and sulfur content. 

b. Switch to electric power sources 
located outside the Air Pollution 
Warning area or to noncombustion 
sources (hydro, thermonuclear). 

c. Cease operation of facilities 
not related to safety or 
protection of equipment or 
delivery of priority power. 
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Table 2 - Continued 

Air Pollution Episode 
WARNING Conditions 

Emission Reduction Plan 

Part A - Pollution Episode Conditions for Particulate 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

Continued 

Source 

c. Specific additional 
general requirements for 
manufacturing industries 
including: Petroleum 
Refining, Chemical, 
Primary Metals, Glass, 
Paper and Allied 
Products, Mineral 
Processing, Grain and 
Wood Processing 

Emission control action to 
be taken as appropriate in 
warning area. 

a. Reduce process heat load demand 
to the minimum possible 
consistent with safety and 
protection of equipment. 

b. Reduce emission of air 
contaminants from manufacturing 
by closing, postponing or 
deferring production to the 
maximum extent possible without 
causing injury to persons or 
damage to equipment. In so 
doing, assume reasonable economic 
hardships. Do not commence new 
cooks, batches or furnace changes 
in batch operation. Reduce 
continuous operations to minimum 
operating level where 
practicable. 

c. Defer trade waste disposal 
operations which emit solid 
particles, gases, vapors or 
malodorous substances. 
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Table 2 (cont.) 
(340-27-010, 340-27-015) 

Air Pollution Episode 
WARNING Conditions 

Emission Reduction Plan 

Part B - Pollution Episode Conditions for Carbon Monoxide, Ozone: 
control actions to be taken as appropriate in warning area. 

a. All operators of motor vehicles continue alert procedures. 

b. Operation of motor 
shall be requested 
11 a.m. and 2 p.m. 
by the Department. 

vehicles carrying fewer than three persons 
to avoid designated areas from 6 a.m. to 
to 7 p.m. or other hours as may be specified 

Exempted from this request are: 

1. Emergency vehicles 
2. Public transportation 
3. Commercial vehicles 
4. Through traffic remaining on Interstate or primary highways 
5. Traffic controlled by a preplanned strategy 

c. In accordance with a traffic control plan prepared pursuant to 
OAR 340-27-015(3), public transportation operators shall 
provide the additional service necessary to minimize the 
public inconvenience resulting from actions taken in 
accordance with paragraph b. above. 

d. For ozone episodes there shall be: 

1. No bulk transfer of gasoline without vapor recovery from 
2 a.m. to 2 p.m. 

2. No service station pumping sales of gasoline from 2 a.m. to 
2 p.m. 

3. No operation of paper coating plants from 2 a.m. to 2 p.m. 
4. No architectural painting or auto refinishing. 
5. No venting of dry cleaning solvents from 2 a.m. to 2 p.m., 

(except perchloroethylene). 

e. When appropriate for carbon monoxide episodes [the public is 
requested to refrain from using coal or wood] during the heating 
season and where legal authority exists. governmental agencies 
shall prohibit all use of woodstoves and fireplaces for domestic 
space heating except where such woodstoves and fireplaces provide 
the sole source of heat. [where other heating methods are 
available.] 
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Table 3 
(340-27-010, 340-27-015) 

Air Pollution Episode 
EMERGENCY Conditions 

Emission Reduction Plan 

Pollution Episode Conditions for all Pollutants 

(Except Particulate from Volcanic Activity or Windblown Dust.) 

Source 

a. Requirements for all 
measures sources and general 
public. 

Emission control actions to be taken 
as appropriate in emergency area 

a. Continue emission reduction taken 
under warning conditions. 

b. All places of employment, 
commerce, trade, public 
gatherings, government, industry, 
business, or manufacture shall 
immediately cease operations. 

c. Paragraph b. above does not apply 
to: 
1. Police, fire, medical and 

other emergency services. 
2. Utility and communication 

services. 
3. Governmental functioning 

necessary for civil control 
and safety. 

4. Operations necessary to 
prevent injury to persons or 
serious damage to equipment or 
property. 

5. Food stores, drug stores and 
operations necessary for their 
supply. 

6. Operations necessary for 
evacuation of persons leaving 
the area. 
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Table 3 (continued) 
(340-27-010, 340-27-015) 

Air Pollution Episode 
EMERGENCY Conditions 

Emission Reduction Plan 

Pollution Episode Conditions for all Pollutants (continued) 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

Source Emission control action to 
be taken as appropriate in 
warning area. 

7. Operations conducted in 
accordance with an approved 
Source Emission Reduction Plan 
on file with the Department. 

d. The operation of motor vehicles 
is prohibited except for the 
conduct of the functions exempted 
in paragraph c. above. 

e. Reduce heat and power loads to a 
minimum by maintaining heated 
occupied spaces no higher than 
65°F and turning off heat to all 
other spaces. 

f. [No one shall use coal or wood] 
Where legal authority exists, 
governmental agencies shall 
prohibit all use of woodstoves 
and fireplaces for domestic space 
heating. [unless no other 
heating method is available.] 
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Table 3 (continued) 
(340-27-010, 340-27-015) 

Air Pollution Episode 
EMERGENCY Conditions 

Emission Reduction Plan 

Pollution Episode Conditions for all Pollutants (continued) 
(Except Particulate from Volcanic Activity or Windblown Dust.) 

Source 

b. Specific additional 
requirements for coal oil or 
wood-fired electric power 
generating facilities 
operating under an approved 
source emission reduction 
plan. 

c. Specific additional 
requirements for coal, oil 
or wood-fired steam 
generating facilities 
operating under an approved 
source emission reduction 
plan. 

d. Specific additional 
requirements for industries 
operating under an approved 
source emission reduction 
plan including: Petroleum 
Refining; Chemical; Primary 
Metals; Glass; Paper and 
Allied Products; Mineral 
Processing; Grain; Wood 
Processing. 

Emission control actions to be taken 
as appropriate in emergency area 

a. Maintain operation at the lowest 
level possible consistent with 
prevention of damage to equipment 
and power production no higher than 
is required to supply power which is 
obtained elsewhere for essential 
services. 

a. Reduce operation to lowest 
level possible consistent with 
preventing damage to equipment. 

a. Cease all trade waste disposal 
operations. 

b. If meteorological conditions are 
expected to persist for 24 hours or 
more, cease all operations not 
required for safety and protection 
of equipment. 
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Part A 

1. 

2. 

3. 
4. 

Table 4 
(340-27-012) 

Air Pollution Episode Conditions Due to Particulate 
Which is Primarily Fallout from 

-

Volcanic Activity 
or 

Windblown Dust 

Ambient Particulate Control Measures to be Taken 
as Appropriate in Episode Area 

ALERT Condition Actions 

Traffic reduction by voluntary route control in 
contaminated areas. 
Voluntary motor vehicle speed limits in dusty or 
fallout areas. 
Voluntary street sweeping. 
Voluntary wash down of traffic areas. 

Part B - WARNING Condition Actions 

1. Continue and intensify alert procedures. 
2. Mandated speed limits and route control in contaminated 

areas. 
3. Mandate wash down of exposed horizontal surfaces where 

feasible. 
4. Request businesses to stagger work hours where possible 

as a means of avoiding heavy traffic. 

Part C - EMERGENCY Condition Actions 

1. Continue warning level procedures, expanding applicable 
area if necessary. 

2. Prohibit all except emergency traffic on major roads 
and thoroughfares until the area has been cleaned. 

3. Other measures may be required at the discretion of the 
. Governor. 

AD1960A (4/88) 
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NEIL GOLDSCHMIDT 
GOVERNOR 

Environmental Quality Commission 
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696 

MEMORANDUM 

To: Environmental Quality Commission 

From: Director 

Subject: Agenda Item M, April 29, 1988, EQC Meeting 

BACKGROUND 

Proposed Adoption of Revisions to the State Implementation Plan 
(OAR 340-20-047) to include Commitments for Monitoring PM10 Group 
II areas (Section 5.4). 

The Environmental Protection Agency (EPA) adopted new regulations for 
implementing new particulate matter standards on July 31, 1987. One concept 
presented in these regulations was the classification of all areas of the 
country into three categories based on their probability of meeting the new 
PM10 standards. All areas in Oregon have been classified into three 
categories as described by EPA using existing monitoring data. Those with a 
strong likelihood of violating the new standard are considered to be Group 
I, those with a moderate possibility of violating the standard are Group II 
and all other areas are included in Group III. This agenda item discusses 
the requirements for Group II areas. 

A Group II "Committal SIP" committing to meet specific activities with 
enforcable milestones is required by EPA within 9 months of the PM10 
standard promulgation. The specific milestones that commitments must be 
made to meet are: 

1. Monitor PM10 at least to an extent consistent with minimum EPA 
requirements. 

2. Report exceedances of the PM10 standard to EPA within 45 days of 
occurrence. 

3. Report any violations of the PM10 standard immediately (when enough 
exceedances occur to constitute a violation, i.e. more than three 
measured exceedances of the daily standard in a three year period.) 

4. Determine the adequacy of the SIP with respect to attainment and 
maintenance of the PM10 standard within 30 days of reporting a 
violation or in any case by August 30, 1990. 

5. Submit a full control strategy within 6 months of determining the 
inadequacy of the SIP which demonstrates compliance within 3-5 years 
of the date EPA approves the committal SIP. 
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ALTERNATIVES AND EVALUATION 

Four areas of the state have been identified Group II for PM10 after an 
examination of the available air quality data. The four areas are Portland, 
Oakridge, Bend and La Grande. 

Portland, Oakridge and the Bend area have a moderate potential for 
exceeding the daily standard PM10 standard with impacts primarily from wood 
space heating. La Grande has a moderate potential to exceed the annual PM10 
standard with impacts coming from a combination of winter wood heating and 
summer and fall field and slash burning. EPA requirements for dealing with 
Group II areas are described clearly in the Federal Register of July 1, 
1987. The primary required Department activity, aside from development of 
the committal SIP, involves expansion of the air quality monitoring network 
to include monitoring for PM10 at a high enough frequency to be able to 
determine the status of the area with respect to the new standards. The 
Department has already developed a proposed modification to the sampling 
network that will fulfill the monitoring requirements and expects to obtain 
EPA approval. 

A revision to the State Implementation Plan that meets EPA committal 
requirements for Group II areas is included as Attachment III for Bend, La 
Grande and Portland. The Lane Regional Air Pollution Authority will be 
developing their own Oakridge committal SIP to submit to the EQC for 
approval. Since it is uncertain about the final status of each of the Group 
II areas, and should problems meeting the standard become apparent near the 
August 30, 1990 deadline for determining the status of the area, the 
possibility for needing a two-year extension to attain standards needs to be 
part of the committal SIP. Should any of the Group II areas be determined 
to violate the PM10 standard and require development of control strategies, 
the extension period may be required for proper evaluation, strategy 
development and implementation. 

If an adequate committal SIP is not submitted to EPA as required, the state 
could be subject to sanctions. 

Public Comments Received 

The Environmental Quality Commission authorized the Department to hold 
public hearings on the proposed revision to this rule. Hearings were held 
in Portland on March 2 and 3, Medford on March 7, Bend on March 9 and La 
Grande on March 10, 1988. Only two commentors provided comments specific to 
this proposed rule adoption. 
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COMMENT 

Mr. John Charles, Oregon Environmental Council, objected to the 
classification method by which areas were grouped into the three groups for 
further PM10 investigation. He felt that those areas of over 60% 
probability should have been included in Group I rather than the 95% used by 
EPA and that the Department should establish stricter criteria than EPA on 
designation of the Group I areas. 

DEPARTMENT'S RESPONSE 

The Department agrees with the general concept of classification used by EPA 
in generating the grouping of areas in the state. While the use of a lower 
probability of non-compliance may have resulted in more areas being 
classified Group I, it would have decreased the confidence that the areas in 
Group I would really not meet the standard. Inclusion of areas that did 
meet the standard in Group I would have resulted in the costly development 
of control strategies. The intent of the classification system was to allow 
investigation of such areas without unnecessary and undue regulatory 
requirements. If any of the Group II areas do demonstrate non-compliance 
with the standard, the regulatory requirement for compliance attainment is 
the same as for those areas in Group I. 

COMMENT 

The Environmental Protection Agency commented that the terms 11 attainment 11 

and 11 nonattainment 11 should not be used in reference to an area's compliance 
status with the PM10 standard. Further, they point out that the final 
status report to EPA of the actual and allowable inventory of emissions for 
Group II areas is to be submitted to EPA not later than August 30, 1990, not 
September 1, 1990. In addition, EPA requested that the specific EPA 
regional office divisions to whom notification of PM10 exceedances will be 
made be identified in the SIP revision. 

DEPARTMENT'S RESPONSE 

The necessary corrections have been made to the proposed SIP revision for 
Group II areas. 

Several other comments were received during the public hearing process that 
did not directly affect the proposed Group II SIP revision and were not 
relevant to the proposed rule revisions but the Department feels they should 
be addressed. 
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COMMENT 

One commenter stated that if there is insufficient data to determine that an 
area is not in compliance with the standard, such an area may have a high 
probability of violating the standard but still not be a legal nonattainment 
area until further determinations are made. 

DEPARTMENT'S RESPONSE 

All of the areas in Oregon that were classified as Group I were done so 
based on PM10 monitoring data showing conclusively that the area did not 
meet the proposed standard. Any area that had not actually demonstrated 
non-compliance with the standard was classified as Group II. 

COMMENT 

Several other comments were received offering advice on how control 
strategies should be, and should not be, developed in Group II areas. 
Commenters indicated that they were uncomfortable with the idea that DEQ 
would develop and implement control strategies in their particular area 
without regard to local conditions of source impacts and economics. 

DEPARTMENT'S RESPONSE 

The normal procedure for the development of control strategies for areas 
that are demonstrated to be in non-compliance with the standards is to form 
an advisory committee, with the assistance of local government, to review 
all possible strategies and work with the community to choose the most cost 
effective one that will achieve the required air quality by whatever 
deadlines are required. Control strategies are not required for Group II 
areas since they have not been demonstrated to violate the PM10 standards. 
Should data be collected to demonstrate non-compliance with the standard, 
the area will be so designated and strategies will be developed. An 
upcoming EQC agenda item dealing with the Group I areas will address the 
procedures required for areas not in compliance with air quality standards. 

Proposed Rule Summary 

The proposed amendment to the State Implementation Plan will supply the 
legal commitment by the Department to monitor air quality in areas 
designated by the Environmental Protection Agency as Group II for the new 
fine particulate (PM10) standard. The revision will commit the Department 
to a operate a minimum monitoring network in Bend, La Grande and Portland, 
development of an emission inventory of each of the three areas and to 
report the it's finding to the Environmental Protection Agency by August 30, 
1990. 
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Should monitoring in any of the above areas demonstrate non-compliance with 
the PM10 standard before August 30, 1990, the Department is committed to 
report the condition to EPA and initiate development of an enforcable 
control strategy to attain and maintain the standard within a timeframe of 
three to five years from the data EPA approves this SIP revision. 

SUMMATION 

1. The Environmental Protection Agency adopted new air quality standards for 
particulate matter referred to as PM10 on July 31, 1987. 

2. All areas of the country are currently grouped into three categories 
depending on the probability of meeting the new PM10 standards. Oregon 
has areas in all three categories. Areas with a moderate probability of 
violating the standard are classified Group II and include Bend, La 
Grande, Oakridge and Portland. 

3. The EPA requires that commitments be made in the State Implementation 
Plan within 9 months of their standard promulgation to perform additional 
sampling to determine the status of the Group II areas, promptly report 
exceedances of the standards and to provide an evaluation of the status 
of each area to EPA by no later than August 30, 1990. Within 6 months of 
determining that a Group II area is in non-compliance, a control strategy 
must be developed. 

4. The Department has prepared a revision to the State Implementation Plan 
for the Bend, La Grande and Portland areas to make the commitments 
required by EPA. The Lane Regional Air Pollution Authority is developing 
the committal SIP for Oakridge. 

5. The Department obtained authorization to conduct public hearing on the 
proposed revision to the State Implementation Plan at the January 22, 
1988 EQC meeting. 

6. Announcement of the public hearings was published in the Secretary of 
State's bulletin on February 1, 1988. 

7. Public hearings were conducted in Portland on March 2 and March 3, 1988, 
in Medford on March 7, 1988, in Bend on March 9, 1988 and in La Grande on 
March 10, 1988. 

8. Few comments were received on the proposed SIP revision. The most 
substantive comments were received from EPA requiring minor changes to 
make the revised SIP legally approvable. The required revisions to the 
proposed SIP were made in response to those comments. 
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DIRECTORS RECOMMENDATION 

Based on the Summation, it is recommended that the Commission adopt the 
proposed revision of the State Implementation Plan to provide for the 
required monitoring and evaluation of Oregon's Group II areas against the 
new standard for particulate matter. 

Attachments: 1. Statement of Need for Rulemaking 
2. Hearings Officer Report (see separate attachment) 
3. Proposed Committal State Implementation Plan Revision for 

Group II areas (Bend, La Grande and Portland) OAR 340-20-
047 Section 5.4 

Spencer Erickson:sle 
229-6458 
April 14, 1988 
AD1950A 



Agenda Item M, April 29, 1988, EQC Meeting. 

STATEMENT OF NEED FOR RULEMAKING 

Attachment 1 
Statement of Need for Rulemaking 

Pursuant to ORS 183.335(7), these statements provide information on the 
intended action to ammend a rule. 

(1) Authority for the Commission to Act 

ORS Chapter 468.020 gives the Commission authority to adopt necessary rules 
and standards; ORS 468.305 authorizes the Commission to prepare and develop 
a comprehensive plan for air pollution control. 

(2) Need for the Rule 

The Environmental Protection Agency has adopted a new standard for 
particulate matter in air. All areas of the country have been classified as 
belonging to one of three groups depending on the probability of their 
meeting the new standard. EPA has mandated that states with areas in Group 
II (those areas having a moderate probability of not meeting the standard) 
commit to a program of ambient air monitoring, reporting exceedances and 
violations of the standard and ascertaining the status of each of the areas 
with respect to the new standard within a certain time period. The 
commitments must be made part of the State Implementation Plan by May, 1988. 
In addition, should an area be found to violate the standard, the state must 
proceed to develop and implement control strategies necessary to attain and 
maintain the standard within three years of the approval of the commitment. 

(3) Principal Documents Relied Upon 

a. Clean Air Act as Amended (P.L. 97-95) August 1977. 

b. DEQ Air Quality Annual Reports. 

c. Federal Register Vol. 52 No. 126 pp 24681-84. 

d. Code of Federal Regulations 40 CFR Part 50. 

All documents referenced may be inspected at the Department of 
Environmental Quality, 811 SW 6th Ave., Portland, OR, during normal business 
hours. 

LAND USE COMPATIBILITY STATEMENT 

The proposed rule appears to affect land use and appears to be consistent 
with the Statewide Planning Goals. 



With regard to Goal 6 (air, water, and land resources quality) the rules are 
designed to enhance and preserve air quality in the affected area and are 
considered consistent with the goal. 

Goal 11 (public facilities and services) is deemed unaffected by the rule. 
The rule does not appear to conflict with other goals. 

FISCAL AND ECONOMIC IMPACT 

Adoption of this revision to the State Implementation Plan only commits the 
Department of Environmental Quality to provide for monitoring and assessment 
of compliance status of three areas of the state. Beyond the fiscal 
requirements for conducting air monitoring, adoption of this revision 
carries no fiscal or economic impact on the public or private sectors. 
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OREGON STATE IMPLEMENTATION PLAN 
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5.4.0 INTRODUCTION 

The U.S. Environmental Protection Agency (EPA) adopted revisions to the 

national particulate standards effective July 30, 1987. In that action, EPA 

eliminated the national standards for total suspended particulate and 

established annual and daily health standards for particles less then 10 

micron aerodynamic diameter (PM10). The new daily standard for PM10 is 150 

ug/m3 while the annual standard is 50 ug/m3, Provisions for determining 

status with respect to the new standards are provided in Appendix K to 40 

CFR 50. Oregon is adopting a PM10 standard equivalent to the federal 

standard and will reference 40 CFR 50 Appendix Kin it's rules as the method 

for determining compliance with the new standard. 

One EPA requirement for implementing the new standard is that all areas of 

the country initially be classified into one of three groups depending on 

their projected ability to meet the new standard. The classifications were 

based on all available data. If only Total Suspended Particulate (TSP) data 

was available, a national ratio was applied to estimate the PM10 levels. 

Any available PM10 data was also used in the estimate. Those areas showing 

a 95% or greater probability of exceeding one of the standards were 

classified as Group I, those areas having 20-95% probability of exceeding 

the standard were classified as Group II and all other areas were classed as 

Group III. 
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For those areas classed in Group II, the State Implementation Plan must 

contain a commitment to develop and operate a monitoring network to gather 

PM10 sufficient to determine the actual status of the area with respect to 

the standard, report any exceedances of the standard to the EPA regional 

office, and, should a sufficient number of exceedances be observed to 

constitute a violation of the standard, commit to proceed to develop a 

control strategy such .as required for the Group I areas. In addition, EPA 

requires that states commit to develop an emission inventory of all Group II 

areas. The purpose of the emission inventory is to determine if emissions 

can increase within specified limits to cause the area to exceed the 

standard. The purpose of this section of the SIP is to provide commitments 

required by EPA. 

5.4.2 GROUP II AREAS IN OREGON 

Oregon has four areas in the Group II category: 

1. Portland 

2. Oakridge 

3. Bend 

4. La Grande 

The Lane Regional Air Pollution Authority has responsibility for air 

monitoring in Lane County and has monitored TSP and PM10 levels in Oakridge. 

The Department has been monitoring TSP and PM10 for a number of years in the 

other three Group II areas. With the promulgation of the new PM10 standard, 

surveys of two of the areas (Bend and La Grande) were conducted to determine 

if the monitoring site for TSP was well located for monitoring PM10· In 
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both cases, a different monitoring site was established which demonstrated 

higher levels of PM10 than the established TSP site and was considered to 

better represent the area's particulate levels. 

In Bend, the historic site has been at the Deschutes County Courthouse. The 

survey, conducted in December 1986, determined that at least some of the 

residential areas of the city were more heavily impacted with PM10 than was 

the courthouse and, as a consequence of that study, the permanent monitoring 

site was moved to the area of the Kenwood School in the residential section 

of Bend. Sampling for PM10 at the new site commenced in December, 1987. An 

analysis of the historical PM10 and TSP data from courthouse site indicated 

that, if the area were to have a problem meeting the new standard, the daily 

standard would be the one most likely to be violated. 

In La Grande, TSP data has been historically collected at the Observer 

Building in the central business district of the city. The survey conducted 

in late 1985 indicated that slightly higher values may be present at other 

sites and, when the Observer site became unavailable in September 1986, a 

new site was established at the Dockwiler residence to the east of the 

central business district. An examination of the historic TSP and PM10 data 

record indicated that the area may have difficulty meeting the annual PM10 

standard but probably not the daily standard. 

The Portland area has been monitored for PM10 since about 1982 and TSP for 

well over 15 years. An examination of the data record indicates that the 

area may have difficulty meeting the daily PM10 standard at the residential 

monitoring site at 58th and SE Lafayette. Since monitoring of the area has 
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been performed at several sites in the last decade, it was not felt that a 

survey of the area for a new site was required. 

5.4.2 MONITORING PM10 LEVELS 

The Department has proposed a PM10 monitoring network to EPA Region X and 

has received final approval. Monitoring will be performed at the indicated 

sites on the network at the frequency approved in the network design. 

Basically, the monitoring for the first year of operation of the particulate 

network will be as indicated in Table I. 
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Table I 

Oregon Group II PM10 Network 

Sam:Qling Freguencx 
Site Site _f!:!10- TSP 
Number HV MV HV 

0904106 Residential Bend 1/6 1/1 

2614101 Residential N. Portland 1/6 1/6 

2614123 Downtown Portland 1/6 1/6 

2614230 Residential SE Portland 1/6 1/1 1/6 

2614238 Industrial NW Portland 1/6 

3116115 Residential E. La Grande 1/6 1/1 

LEGEND: HV Reference Method High Volume Sampler 

MV Medium Volume Sampler 

LV EPA Reference or acceptable Low Volume Sampler 

Sampling Frequency - l/l~daily, l/6~once each 6 days 

Note: MV samplers will be run during the winter heating season only 

except at La Grande where samples will be collected daily in all 

four seasons. 

The Department will conduct monitoring according to Table I for one full 

year beginning January 1, 1988. After the first year's monitoring has been 

completed, maintenance monitoring according to the EPA required schedule in 

Table II will be maintained at the site in each area with the greatest 

expected maximum concentration of PM10· In those areas where the daily 
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standard is in danger of being exceeded, the monitoring schedule will be 

determined by the highest daily level as described in Table II. In all 

instances, sample collection at frequencies greater than once every six days 

may be limited to the specific seasons of the year for which elevated levels 

are expected. 

Table II 

Long Term PM10 Monitoring Schedule 

Previous year PM10 Sam:Qling Freguenc:y: 
(highest daily value) 

less than 120 ug/m3 Every six days 

120 135 ug/m3 Every other day 

135 - 180 ug/m3 Every day 

180 210 ug/m3 Every other day 

greater than 210 ug/m3 Every six days 

For those areas where the standard in danger of being exceeded is the annual 

standard, a minimum sampling frequency of once every six days will be 

maintained at the site of the greatest expected concentration. To determine 

the greatest expectation concentration (either daily or annual levels), the 

most recent year of data at all sites in the area will be used unless 

circumstances suggest that use of a larger base of data would be justified. 

In such a circumstance, concurrence of the monitoring schedule with EPA will 

be required. Determination of the monitoring schedule will be made as a 

part of the annual network review which will be accomplished by July 1 of 
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each year for the preceding calender year. Implementation of the new 

monitoring schedule will commence by September 1 of the planned year. 

5.4.3 REPORTING EXCEEDANCES TO EPA 

When any monitoring in a Group II area is determined to have experienced an 

exceedance of the daily or the annual PM10 standard, the EPA Region X 

office, Air and Toxics Division and Environmental Services Division, will be 

notified of the event in writing within 45 days of the exceedance. If an 

exceedance of the daily standard is observed, daily sampling at the site 

will commence as expeditiously as possible and will continue for four 

consecutive calendar quarters. 

5.4.4 NOTIFICATION OF VIOLATIONS TO EPA 

Since the standard is statistical rather than deterministic, it is 

necessary to estimate the number of exceedances of the standard if all 

possible samples in the interval in question were actually collected by 

making allowance for incomplete sampling. The procedure for determining 

when the standard has been violated is outlined in 40 CFR 50 Appendix K. 

When a number of exceedances sufficient to constitute a violation of the 

standard is observed, the EPA Region X office, Air and Toxics Division and 

Environmental Services Division, will be notified that a new area of non-

attainment with the PM10 standard exists. A violation of the standard 

exists when the expected number of exceedances of the daily standard or the 

annual standard for a calendar year exceeds 1.0 per year. At sites where 
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less than daily samples are being collected, if an exceedance is noted, an 

adjustment for missing samples will be made to any days not sampled from the 

exceedance day to the next sample day. Days meeting this definition are 

considered to also exceed the standard when using the adjustment. EPA has 

provided an exception to that consideration if the Department agrees to 

institute daily sampling upon observation of an exceedance. Since the 

Department will initiate daily sampling as soon as possible, the first 

exceedance observed will not be adjusted for incomplete sampling. 

Therefore, a total of four observed exceedances of the standard will 

constitute a violation of the daily PM10 standard. 

Violations of the standard, either annual or daily, will be reported to EPA 

Region X, Air and Toxics Division and Environmental Services Division, as 

soon as the verified data becomes available. Reporting the violation to EPA 

will constitute an acknowledgement that a non-attainment problem exists and 

will trigger an examination of any existing control strategies to determine 

if they are sufficient to assure timely attainment and maintenance of the 

standard. 

5.4.5 CONTROL STRATEGIES 

Should monitoring in a Group II area indicate that the area is in non-

compliance with the PM10 standard, an assessment of the adequacy of the 

existing SIP with respect to attainment and maintenance of the PM10 standard 

will be made and submitted to EPA within 30 days of the notification of 

violation or no later than August 30, 1990. The assessment will include a 

determination of strategy enforceability, an evaluation of start-up, shut-
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down and malfunction regulations and generally the ability of the control 

strategy to attain and maintain the standard. 

Should it be determined that existing control strategies, if any exist, are 

insufficient to attain and maintain the standard, an adequate control 

strategy will be developed. The control strategy will be adopted as a 

revision to the State Implementation Plan and submitted to EPA for approval 

within six months of notification of the non-attainment problem. The 

control strategy will be capable of bringing the area into attainment within 

3 to 5 years of the date this committal SIP is approved by EPA. Since it 

is not yet known for certain if any problems exist in Group II areas, and if 

so, how difficult they will be to correct, the attainment extension from 3 

to 5 years may be needed. 

5.4.6 EVALUATION OF AREA STATUS AND REPORTING TO EPA 

Provided that a violation of the PM10 standard is not reported to EPA 

sooner, after a total of three years of monitoring data has been collected, 

the Department will evaluate the status of each of the Group II areas to 

determine if there will be any problems maintaining the PM10 standards. A 

report on the final status evaluation of each of the Group II areas will be 

made to EPA by no later than August 30, 1990. 

5.4.7 EMISSION INVENTORY 

As part of the evaluation process, the Department will prepare both TSP and 

PM10 emission inventories for each of the Group II areas. An inventory of 
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actual and allowable emissions will be prepared and submitted to EPA by no 

later than August 30, 1990. If monitoring indicates that an area is not in 

compliance with the PM10 standard under Section 5.4.5, then the emission 

inventory will be included as part of the assessment report with 30 days of 

the notification of violation. The emission inventory will contain 

estimates of both area and point sources with the capability of producing at 

least 10 tons per year of particulate. Starting in 1988, the emission 

inventory for the preceding calendar year will be prepared by no later than 

nine months from the last day of that year through at least 1990. 
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