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OREGON ENVIRONMENTAIL QUALITY COMMISSION MEETING
December 11, 1987
Fourth Floor Conference Rcom
Executive Building

811 S. W. Sixth Avenue
Portland, Cregon

TENTATIVE AGENDA

9:00 a.m. - CONSENT TITEMS

These routine items are usually acted on without public discussion.
If any item is of special interest to the Commission or sufficient
need for public comment is indicated, the Chairman may hold nay item
over for discussion.

A. Minutes of the Special Meeting, October 2, 1987, and regular EQC

Meeting, October 9, 1987. 10/2/87 minutes AFPFROVED
10/9/87 minmutes APFROVED with corrections

B. Monthly Activity Reports September and October. AFPFROVED

c. Tax Credits APPROVED

9:05 a.m. - PUBLIC FORUM

This is an opportunity for citizens to speak to the Commission on
environmental dissues and concerns not a part of this scheduled
meeting. The Commission may discontinue this forum after a reasonable
time if an exceptionally large number of speakers wish to appear.

HEARING AUTHORIZATIONS

D. Request for Authorization to Conduct Public Hearings on Proposed
On—-Site Fee Increases, OAR 340-71-140. APPROVED

E. Request for Authorization to Conduct a Public Hearing on Proposed
Amendments to Rules of Practice and Procedure, OAR Chapter 340,
Division 11. APPROVED

ACTION ITEMS

Public testimony will be accepted on the following except items for
which a public hearing has previously been held. Testimony will not
be taken on items marked with an asterisk (*). However, the
Commission may choose to question interested parties present at the
meeting.

F. 9:30 - Conference Call: Appeal of Hearings Officer's Decision in
DEQ vs. Nulf (by conference call). Civil penalty fine reduced to $100.
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G. Appeal of Hearings Officer's Decision in DEQ vs. Vandervelde.
APPROVED heavings officer's decision.

H. Appeal of Hearings Officer's Decision in DEQ vs. Kirkham.
DISMISSED the civil penalty.

I. Proposed Adoption of Pollution Control Tax Credit Rule

Amendments, Chapter 340, Division 16. AFPROVED

J. Proposed Adoption of Amendments to the State Implementation Plan:
Redesignation of the Salem Area to Attainment for Ozone, OAR 340-
20-047. AFPROVED

K. Proposed Adoptlon of Rules regarding Assessment Deferral Loan
Program Revolving Fund (Safety Net Loan Fund - OAR 340-81-110).
APFROVED

L. Proposed Adoption of Amendments to the Hazardous Waste Management

Rules, OAR Chapter 340, Divisions 100, 102 and 104. APEROVED

M. Request by the City of Joseph for an Increase in Mass Discharge
Load and Deferral in Implementing the Minimum Design Criteria for
Treatment and Control of Sewage Wastes. APPROVED

N. 10:00 - Informational Report: A Proposal for Managing Oregon's
Water - Water Resources Commission

0. Informational Report Review of Lists of Principal Recyclable
Materials., g :

WORK SESSION

Yard Debris Recycling Work Session: To discuss proposed program for
yard debris recycling in the Portland metropolitan area with a panel
of affected persons (2 hours). Identified yard debris as a principal recyclable

niaterial to become effective upon adoption of additional rules at a future meeting.
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Because of the uncertain length of time needed, the Commission may
deal with any item at any time in the meeting except those set for a
specific time. Anyone wishing to be heard on any item not having a
set time should arrive at 9:00 a.m. to avoid missing any item of
interest.

The Commission will have breakfast (7:30) at the DEQ offices, 811 S.
W. Sixth Avenue, Portland. Agenda items may be discussed at
breakfast. The Commission will also have lunch at the DEQ offices.

The next Commission meeting will tentatively be January 29, 1987, in
Portland, Oregon.

Copies of the staff reports on the agenda items are available by
contacting the Director's Office of the Department of Environmental
Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone
229-5301, or toll-free 1-800-452-4011l. Please specify the agenda item
letter when requesting.



MINUTES ARE NOT F¥FINAL UNTIIL. APPROVED BY THE EQC

ENVIRONMENTAL QUALITY COMMISSION

Minutes of the One Hundred Eighty-Third Meeting
October 9, 1987

Bend School District Building
520 N. W. Wall Street
Bend, Oregon
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Conmmission Members Present:

James Petersen, Chairman
Arno Denecke, Vice Chairman
Wallace Brill

Sonia Buist

Mary Bishop was not present.
Department of Environmental Quality Staff Present:

Fred Hansen, Director
Michael Huston, Assistant Attorney General
Program Staff Members

NOTE:

Staff reports presented at this meeting, which contain the
Director's recommendations, are on file in the Office of the
Director, Department of Environmental Quality, 811 S. W. Sixth
Avenue, Portland, Oregon 97204. Written material submitted at
this meeting is made a part of this record and is on file at the
above address.

BREAKFAST MEETING

Several local officials attended the breakfast meeting. In
attendance were: State Representative Bill Bellamy, State
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Representative Bob Pickard, Sisters Mayor Linda Swearingen, and
LaPine Sewer District Board Member Ken Travis.

John Hector, DEQ Region Manager, briefed the Commission on several
issues affecting the Central Region: Implementation of the new
fine particulate standard (PM-10) in Klamath Falls; concerns

about excessive smoke in the Central Oregon area; sewer
installation progress in LaPine, Klamath Falls (Pelican City), and
the Bend area; storm water discharges to drill holes; and cyanide
leaching operations for gold recovery. Johh also provided the
Commission with a written report covering significant issues in
the region. A copy of this report is included in the files of the
Commission.

Chairman Petersen introduced Bill Hutchison, who will be joining
the EQC as its newest member at the next meeting. Mr. Hutchison
will be replacing Commissioner Buist.

The Commission decided to reschedule the December 4 EQC meeting to
December 11. This meeting will be held in Portland at the
Department of Environmental Quality offices. The Commission also
decided to meet the evening before (December 10) to discuss
legislative concepts for the 1989 legislative session.

FORMAL MEETING
Chairman Petersen called the meeting to order and introduced the
members of the Commission. He also introduced Bill Hutchison who
will become a member starting with the next meeting.

CONSENT ITEMS:

Agenda Item A: Minutes of the August 28, 1987, EQC meeting.

ACTION: It was MOVED by Commissioner Builst, seconded by
Commissioner Brill and passed by Commissioners Denecke, Buist
and Brill that the minutes of the August 28 meeting be
approved. Chairman Petersen abstained from voting since he
was not present at the August 28 meeting.

Agenda Item B: Monthly Activity Reports for July and August.

ACTION: It was MOVED by Commissioner Buist, seconded by
Commissioner Brill and passed unanimously that the July and
August 1987 activity reports be approved.
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Agenda Item C: Tax Credits,

ACTION: It was MOVED by Commissioner Denecke, seconded by
Commissioner Buist and passed unanimously that the following
Director's recommendation be approved:

Issue tax credit certificate for pollution control facility:

T-1888, Willamette Industries-Korpine Division;
wastewater pipeline

PUBLIC FORUM:

Shannon Bauhofer spoke to the Commission about the air quality of
the Bend area. She talked about the effects of slash burning and
indicated that the air guality this summer seemed worse.

Tom Throop, Deschutes County Commissioner, thanked the Department
for its decision on the Benham Falls Hydroelectric project and
agreed with the Department's decision on the Salt Caves
hydroelectric project.

Carol Moorehead, American Lung Association of Oregon, told the
Commission that the air quality in Bend had been deteriorating.
Her organization would like to work in cooperation with the
Department to implement daily reporting of Bend's air quality
status.

Dennis Hanson, Bend Chamber of Commerce, said the air quality was
affecting Bend's quality of life and tourism. He would like to
see a long-term, consistent monitoring program developed for the

Bend area.

SPECIAL ITEM: Bacona Road Decision

Chairman Petersen began the discussion with a summary of the
issue. At the special meeting on October 2, the Commission had
reviewed the contested case Hearing Officer's recommendations,
considered exceptions, and agreed with the Hearing Officer on all
but two issues--groundwater and landslides. The Commission had
requested the transcript on those issues for review. Today, the
Commission needs to address the issues of groundwater and
landsliding and finalize that portion of the process.

The Commission asked dquestions of Mr. Greenwood about certain
testimony in the transcript relating landslides. Commissioner
Denecke stated that he interpreted the testimony to indicate the
only concern for landslides was during the process of
construction. Commissioner Buist indicated that although the
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experts disagree, her conclusion was that the data base on this
issue was adequate for this stage of the proceeding. Chairman
Petersen disagreed. He said that landsliding was the critical
issue because the integrity of the liner system for leachate
collection and groundwater protection was dependent upon the area
being free of landsliding. He said the Commission had to make a
decision and it could not be conditional. He said he has seen
nothing in the record to indicate the site is not an appropriate
site. However, he does not believe the information on landsliding
is adequate to enter the legally required finding that the site is
appropriate until additional studies are completed. He indicated
this was a very close question and he, therefore, was inclined to
rely on the Hearings Officer who sat through the entire testimony.
Chairman Petersen also stated he was convinced that shallow
landslides could be dealt with in the design; his concern was with
deep slides.

Michael Huston reviewed the requirements of the statute with
respect to the decision. He said the legal requirement was a -
fairly low threshold--substantial evidence in the record.
Substantial evidence is any evidence that a reasonable person
would use in making a serious business-like decision. He said
the Commission may choose to want more than that, however. Mr.
Huston agreed with the Chairman that conditions cannot substitute
for the required statutory findings.

Commissioner Denecke MOVED that the Commission continue the
contested case hearing to gather additional information on a
leachate treatment system and on the landslide issue. This
additional information would satisfy the Commission that
substantial evidence is on the record to meet the statutory
standards for a decision. The motion was seconded by Commissioner
Brill. The motion PASSED by a three to one vote with Commissioner
Buist voting NO.

Chairman Petersen asked for an update on the status of the
permitting process for the potential Eastern Oregon sites. Steve
Greenwood indicated that while one application had been received,
it still was incomplete. However, the Department is proceeding
with review of that application.

Chairman Petersen stated he would like to have Judge Howell
continue to serve as Hearings Officer for the contested case

hearing.

Director Hansen told the Commission there had been indications
that the Port of Portland was reluctant about a transfer station
being located on port property. Chairman Petersen asked the
Department to investigate the matter. If the Department found any
reluctance from the Port, the Commission authorized, by consensus,



EQC Minutes
Page 5
October 9, 1987

that the Chairman write a letter to the Port's Executive Director
about their commitment to assist.

ACTION AND INFORMATIONAL ITEMS:

Agenda Item D: Request for Authorization to Conduct a Public
Hearing on Pollution Control Tax Credit Rule Amendments, Chapter
340, Division 16.

House Bill 2023, passed by the 1987 Legislature, includes several
amendments to the pollution control tax credit statute (ORS
468.150 to 468.190). For the tax credit rules to be consistent
with the bill and to implement portions of the bill, rule
amendments are necessary. Additionally, legal counsel identified
portions of the current rule that do not accurately reflect
statutory intent. These portions should be changed to bring the
rules into compliance with enabling legislation.

DIRECTOR'S RECOMMENDATION: Based on the staff report
summation, it is recommended the Commission authorize public
hearings to take testimony on the proposed Pollution Control
Tax Credit Rule Amendments, Chapter 340, Division 16.

ACTION: It was MOVED by Commissioner Buist, seconded by
Commissioner Denecke and passed unanimously that the
Director's recommendation be approved.

Agenda Ttem E: Request for Authorization to Hold a Public Hearing
on Rules for the Hazardous Substances Remedial Action Fee (on
treatment or disposal of hazardous wastes and PCBs).

In 1985, Oregon Revised Statutes (ORS) 466.685 established a $10
per ton fee on the treatment by incineration and land disposal of
hazardous wastes and PBCs. The EQC adopted procedures (OAR
340-105-120) for collecting the fee. Senate Bill 122, now known
as Chapter 735, Oregon Laws 1987, repeals ORS 466.685. A new
section of the bill reestablishes the hazardous waste fee at 520
per ton effective July 1, 1987. The Department proposes amending
QAR 340-105-120 to incorporate the fee increase required by SB 122
as well as other ninor housekeeping changes.

DIRECTOR'S RECOMMENDATION: Based upon the staff report
summation, it is recommended the Commission authorize a
public hearing and take testimony on the proposed amendments
to the rule concerning the Hazardous Substances Remedial
Action Fee, OAR 340-105-120, as presented in Attachment I of

the staff report.

ACTION: It was MOVED by Commissioner Buist, seconded by
Commissioner Denecke and passed unanimously that the
Director's recommendation be approved.
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Agenda Item F: Reguest for Authorization to Conduct a Public
Hearing on Proposed Rules to Establish Chapter 340, Division 130,
Procedures Governing the Issuance of Environmental Hazard
Notices.

During the 1985 legislative session, the Legislature enacted

a rule which authorizes the EQC to list sites where environmental
notice must be given and use restrictions must be imposed. This
legislation is codified as ORS 466.360 to 466.385. Amendments
were made in 1987 to include sites where remedial action had
occurred and were added to the definition of sites where
environmental notice may be appropriate. An advisory committee
has assisted the Department in drafting rules to implement this
legislation. The Department now requests authorization to conduct
a public hearing to adopt rules to implement ORS 466.360 to
466,385.

- DIRECTOR'S RECOMMENDATION: Based upon the staff report
summation, it is recommended the Commission authorize the
Department to conduct a public hearing and to take testimony
on the proposed rules establishing procedures governing the
issuance environmental hazard notices.

ACTION: It was MOVED by Commissioner Denecke, seconded by
Commissioner Buist and passed unanimously that the Director's
recommendation be approved.

Agenda Item G: Request for Authorization to Conduct Public
Hearing on Proposed Rules for the Oregon Underground Storage
Tank Program, ORS 468.901 to 468.817.

Subtitle I of the Resource Conservation and Recovery Act (RCRA)
authorized the implementation of a Federal underground storage
tank program and encouraged the development of state-operated
programs. The 1987 Legislature passed Senate Bill 115 which
expands the Department's authority over underground storage tanks
to include all federal provisions and certain additional state
requirements. Based on the authority of SB 115, the Department
proposes that interim underground storage tank rules be adopted so
that the Department can develop an underground tank program that
meets state program approval.

DIRECTOR'S RECOMMENDATION: Based upon the staff report
summation, it is recommended the Commission authorize public
hearings to take testimony on the proposed underground
storage tank rules.

ACTION: It was MOVED by Commissioner Buist, seconded by
Commissioner Denecke and passed unanimously that the
Director's recommendation be approved.
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Agenda Ttem H: Request for Variance from Portions of OAR
340-60-040(1) (a) and (2), Relating to Education and Promotion of
the Opportunity to Recycle, for the Gilliam, Jefferson, Morrow,
Sherman, Wasco and Wheeler Wastesheds,

The Gilliam, Jefferson, Morrow, Sherman, Wasco and Wheeler
Wastesheds are requesting a variance from the opportunity to
recycle program required by Oregon Administrative Rules (OAR)
340-60-040. The request is based on special conditions in all or
part of the wastesheds. The counties are regquesting to be
relieved of the reqguirement of providing a written recycling
notice to each rural garbage customer.

Les Ruark, Arlington, Oregon, spoke about his concerns on Gilliam
County's variance request. He said the County had not provided
citizens with the opportunity to comment at the local level. He
expressed concern about the lack of County support for recycling.
He also expressed concern about the Waste Management proposal and
wanted to make sure conditional use permit conditions are
fulfilled. Mr. Ruark encouraged the connection between the
proposed regional solid waste landfill operation and the County's
request for a variance. Additionally, he asked the Commission to
consider Gilliam County for a pillot recycling project. The
Commission advised Mr. Ruark that most of his concerns appeared to
relate to local government in his area and could not be controlled
by the Commission.

Mr. Ruark asked about Waste Management's solid waste disposal
permit application. Director Hansen said the opportunity to
recycle must be included in the permit, if approved.
Additionally, Director Hansen said the permit would not be
approved until all information had been received from Waste
Management which includes a waste reduction plan.

Commissioner Denecke noted for the record that letters had been
received on this matter from Ron Davis and Richard Harper.

DIRECTOR'S RECOMMENDATION:

Gilliam Wasteshed:

Based upon the findings in the summation, it is recommended
the Commission grant variances from the requirements of OAR
340-60-040(1) (a) and (2) to the Gilliam Wasteshed with the
following conditions:

1. The wasteshed implement an education and promotion
program which includes the following:
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a. Signs at the two wasteshed landfills and at public
lcocations throughout the wasteshed which promote
the full-line recycling which is available in The
Dalles and Hermiston.,

b. Information about recycling in The Dalles and
Hermiston distributed to local media and community
groups on at least a semi~annual basis. This
information must include all the information
required under OAR 340-60-040(1) (a) (B).

c. Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided
by the Department.

This variance shall be in effect only as long as the
Gilliam Wasteshed is served only by the existing small
rural sites.

Jefferson Wasteshed:

Based upon the findings in the summation, it is recommended

that the Commission grant variances from the requirements of
OAR 340-60-040{1}) (a) and (2) to the Jefferson Wasteshed with
the condition that the wasteshed implement an education and

promotion program which includes the following.

1.

Signs at the two wasteshed landfills and at public
locations throughout the wasteshed which promote the
recycling available in Madras and Bend.

Information about recycling in Madras and Bend
distributed to local media and community groups on at
least a semi-annual basis. This information must include
all the information required under OAR 340-60-

040 (1) (a) (B) .

Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided by the
Department.

Distribution of either a one-~time notice or a periodic,
at least semi-annual, recyecling reminder to all
collection service customers.

Morrow Wasteshed:

Based upon the findings in the summation, it is recommended
that the Commission grant variances from the requirements of
OAR 340-60-040(1) (a) and (2) to the Morrow Wasteshed with the

following conditions:



EQC Minutes

Page 9
October 9,

1987

The wasteshed implement an education and promotion
program which includes the following:

a. Signs at the Turner Landfill and at public
locations throughout the wasteshed which promote
both the recycling available at the single-material
depots in the Morrow Wasteshed and the full-line
recycling available in Hermiston.

b. Information about recycling opportunities available
in the Morrow Wasteshed and in Hermiston
distributed to local media and community groups on
at least a semi-annual basis. This information
must include all the information regquired under
OAR 340-60-040(1) (a) (B) .

«. Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided
by the Department.

This variance shall be in effect only as long as the
Morrow Wasteshed is served only by the existing small
rural sites and the Hermiston Landfill.

Sherman Wasteshed:

Based upon the findings in the summation, it is recommended

that

the Commission grant variances from the regquirements of

OAR 340-60-040(1)(a) and (2) to the Sherman Wasteshed with
the condition that the wasteshed implement an education and
promotion program which includes the following:

ll

Signs at the county landfill and at public locations
throughout the wasteshed which promote both the
recycling available at the county landfill and the full~
line recycling avallable in The Dalles.

Information about recycling in the Sherman Wasteshed and
in The Dalles distributed to local media and community
groups on at least a semi-annual basis. This
information must include all the information required
under OAR 340-60-040(1) (a) (B) .

Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided by the
Department.
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Wasco Wasteshed:

Based upon the findings in the summation, it is recommended
that the Commission grant variances from the requirements of
OAR 340-60~040(1) (a) and (2) to that portion of Wasco
Wasteshed outside of the UGB of The Dalles with the condition
that the wasteshed implement an education and promotion
program which includes the following:

1. Signs at the small rural sites and at public locations
throughout the wasteshed which promote both the
recycling available at the North Wasco and Box Canyon
Landfills and the full-line recycling centers available
in The balles.

2. Information about recycling in the wasteshed distributed
to local media and community groups on at least a semi-
annual basis. This information must include all the
information required under OAR 340-60-040(1) (a) (B).

3. Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided by the
Department.

4. Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided by the
Department.

Wheeler Wasteshed:

Based upon the findings in the summation, it is recommended
that the Commission grant variances from the requirements of
OAR 340-60-040(1) (a) and (2) to the Wheeler Wasteshed with
the condition that the wasteshed implement an education and
promotion program which includes the following:

1. Signs at the Mitchell and Spray Landfills and at public
locations throughout the wasteshed which promote the
recycling available at the Fossil Landfill.

2. Information about recycling in the Fossil Landfill
distributed to local media and community groups on at
least a semi-annual basis. This information must -
include all the information required under OAR 340-60-
040(1) (a) (B).

3. Promotion of recycling in schools in the wasteshed,
including using the recycling curriculum provided by the
Department.
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ACTION: It was MOVED by Commissioner Denecke, seconded by
Commissioner Buist and passed unanimously that the Director's

recommendation be approved.

Agenda Ttem I: Status Report on Yard Debris Recycling in the
Portland Metropolitan Area.

When the EQC restricted backyard burning is 1983, they identified
yard debrig recycling as an alternative disposal method. Since
that time, the Department has been working with local governments
and private industry to develop yvard debris collection and
processing programs. In December 1984, the Commission discussed,
as a part of the Opportunity to Recycle Act, whether yard debris
should be designated as a principal recyclable material in the
Portland Wasteshed. A series of information meetings were held,
and many issues were identified. Many of these issues have been
resolved; however, even after considerable effort by the
Department and local government over the past seven years, several
major issues have not been resoclved.

John Charles, Oregon Environmental Council, told the Commission he
felt the Department needed to work more with involved parties to
resolve existing issues. He said there were no target dates for
closure on the yard debris problem and no incentives existed for
further implementation. Mr. Charles said there were toc many
people who would prefer to do nothing. He proposed that the
Department talk with the processors about expanding curbside
pick-up capacity.

Commissioner Denecke asked Mr. Charles if 0SSI's (Oregon Sanitary
Service Institute) written statement, which is made part of this
record, is correct in its assumption that the market for yard
debris is falling off; Mr. Charles indicated the trend for yard

debris was going up.

Chairman Petersen expressed the desire to address this issue as
soon as possible. The Commission, by consensus, agreed that a
proposed rule should be developed listing yard debris as a
principal recyclable material in the Portland metropolitan area
and establishing an implementation date. This proposed rule would
then become a focal point for testimony and a decision.

Agenda Ttem I: Proposed Salt Caves Hydroelectric Proiject:

1, City of Klamath Falls Appeal of the Department's Denial
to the Environmental Quality Commission filed September

4, 1987,

2. Northwest Environmental Defense Center, et. al., Cross-
Appeal field September 9, 1987.
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The City of Klamath Falls has reduested a contested case hearing
on the Department's denial of the City's 401 certification
request. The Northwest Environmental Defense Center has filed a
crogs-appeal. The City has suggested in their appeal letter that
the contested case hearing may be resolved if 401 certification
were to be issued subject to higher summertime water flows. The
Department believes it is inappropriate for the Commission to
consider this proposal. Certification decisions, by law and by
Commission rule, are made by the Director.

Additional issues to be addressed by the Commission include

appointment of a Hearings Officer, establishment of procedures for
the hearing including whether Attorney General Model Rules should
be substituted for existing Commission rules, determination of the
status of the cross-petition, if the cross petitioners are granted
party status, and if the issues they raise should be addressed in

the hearing.

George Flitcraft, Mayor of the City of Klamath Falls, told the
Commission he had two areas of concern: lack of cooperation and
lack of fairness from the Department. He indicated the DEQ has
rejected their offers to cooperate in solving the one problem
resulting in denial of their 401 certification. The City proposed
increased minimum flow releases to meet temperature concerns as
socn as they became aware of DEQ's concern. They were upset when
DEQ said it did not have time to consider their proposal. The
lack of time was a result of DEQ's long delay in starting
substantive review on their application.

Mayor Flitcraft indicated that while the City is still willing to
cooperate and compromise, it appears DEQ is not. The City would
like a certificate issued subject to a condition that they provide
flows that will solve the temperature problem. Alternatively,
they want DEQ to reconsider its denial and work with the City in
solving the temperature problem. However, DEQ will not cooperate
and insists the City file a new application. The City does not
wish to spend more time and money on a new application and will
strongly resist another year-long application process. He urged
the Commission to grant the City's request.

Mayor Flitcraft then addressed the fairness issue. The City is
concerned that DEQ has shifted the rules the middle of the
process. DEQ had no definition of its temperature standard to
apply to the City's project until late June 1987. In August when
the certification was denied, DEQ changed the standard. Further,
DEQ is proposing to change the rules for holding of a contested
case hearing. The changes proposed would allow opponents of the
project to reopen issues already solved and would be detrimental
to the City. He asked the Commission to reject the Department's
proposal.
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Commissioner Buist asked Mayor Flitcraft whether the City had
found DEQ to be cooperative in other areas. Mayor Flitcraft said
he had heard the cooperation toward the end of the process was
good; however, initially the cooperation was not good.

Cyrus Smith, representing Save Our Klamath Jobs, spoke to the
commission about the history of the Salt Caves project, how it
fits into the Oregon Comeback and their frustration with DEQ's
denial of thelr certification request. They expect reasonable
cooperation from government, not needless confrontation.
Government must be flexible to achieve the Oregon Comeback.

Joseph Riker, III, Planning Director for Klamath Falls, spoke in
support of the Salt Caves project. He felt the differences
between the Department and City were solvable. He said he had
seen the consultant proposals for solving the temperature problem
and believes they will meet DEQ concerns. Mr. Riker said DEQ
should work with the City toward a mutual goal of approving the
project.

Peter Glaser, attorney for Klamath Falls, told the Commission of
his frustration with the confrontational position of the
Department. He reviewed the reasons for the City's concerns,
including that the temperature standard was written for a point
source discharge and not for a hydroelectric project. He said
they had no clarification from DEQ staff of what the standard
would be and how it would be measured until the City received a
letter from the department in late June 1987. They did not agree
with the Department's interpretation of measurable temperatures
and model accuracy. In August, DEQ changed its interpretation of
the temperature standard. The City continues to believe the
project as originally proposed will comply with the temperature
standard; however, they are willing to compromise and release
additional water. As soon as the City discovered that DEQ
believed there would be a temperature problem, they sent a letter
to DEQ saying they were willing to release additional water and
asked that a certificate be issued subject to that condition.
Unfortunately, that letter came very late in the one-year process
since DEQ has delayved substantive review of their application.

Commissioner Denecke asked Mr. Glaser if certification would have
been waived based on federal interpretation if the Department had
not acted by August 25, 1987. Mr. Glaser indicated that was true
but also noted there was an open issue between the Department and
the City about whether DEQ action was sufficient to prevent
waiver.

Mr. Glaser indicated they believe there is a way to resolve the
problem short of the contested case hearing. They have sent a
letter to the Department requesting reconsideration of the
denial based on their offer to provide additional water flows.
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However, DEQ indicated to the City that they must submit a new
application. The City questions the necessity of submitting a new
application; therefore, they want the certificate issued subject
to a condition that the flows be resolved. If the Commission is
not willing to issue the certificate at this time, the City wants
the Department to work with them and to resolve the problem in a
scheduled time.

Mr. Glaser then addressed the NEDC petition for cross-—-appeal. He
expressed the view that the Department's proposals to adopt the
Attorney General's Model Rules, treat the NEDC petition as a
petition for party status, and consider the other issues raised by
NEDC way a method to grant a petition that is without legal or
procedural right. He indicated that approval of the Department's
proposals would constitute an unfair rule change.

Jeff Rola, representing the Deschutes River Chapter of Trout
Unlimited and the Coalition for the Deschutes, told the Commission
these groups were not "anti-hydro". However, they did believe
that responsible development could provide many benefits to the
community and the environment. He agreed with the Department of
Fish and Wildlife's recommendation that the Salt Caves project
would be a detriment to wild fish production and the fisheries
recreation industry in Klamath County. Mr. Rola suggested the
City should investigate geothermal technology for industrial
development sites.

In response to a request from the Commission, Michael Huston,
Assistant Attorney General, reviewed three legal issues related to
the Department!s recommendation and the City's response. These
include: 1) the regquest to either issue a conditional
certification or direct the Department to reconsider the matter;
2) the use of the AG Model Rules versus the existing Commission
rules for contested cases; and 3) the matter of party status.

Mr. Huston indicated his office has advised the agency that the
Commission does not have the authority to direct the terms of a
401 certificate except within the context of a contested case
hearing. He has additional concerns about the Commission reaching
the merits of this case at this time. A special statute gives the
Director the responsibility of approving or denying a 401
certificate. Through rulemaking, the Commission has allowed a
contested case appeal of the Director's decision. Having done
this, the Commission should adhere strictly to the contested case

process.

With respect to the second issue, Mr. Huston advised that the

Commission's contested case rules were primarily designed for

enforcement cases and civil penalty matters. Those rules have
special provisions that allow the hearings officer to make the
final decision. A case only reaches the Commission if the
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hearings officer's final order is appealed. The AG Model Rules
provide greater flexibility and often a quicker decision in a case
such as the Salt Caves 401 Certification appeal. Mr. Huston
further indicated that in his experience, the Commission has not
used the existing EQC rules when considering other than a normal
enforcement/civil penalty case. The Commission has either adopted
the Model Rules for the case or reached agreement with the parties
to use alternative procedures.

With regard to party status, Mr. Huston stated the AG Model Rules
establish a liberal standard for determining whether party status
should be granted. The existing EQC rules are not clear on
whether intervention by third parties is allowed. The Commission
has been very clear that a third party cannot trigger a contested
case. However, the Commission has not, to Mr. Huston's knowledge,
held that third parties cannot intervene in an existing contested
case. The problem in the existing Commission rules has not been
confronted since third parties do not typically get involved in
civil penalty cases. Finally, Mr. Huston advised that if party
status were denied, a possible result would be that the department
would be faced with a contested case hearing and a circuit court
case being pursued at the same time. Allowing party status would
have the potential benefit of placing all the issues in a single
forum.

Chairman Petersen asked whether the 401 Certification was the only
outstanding state permit or approval for the Salt Caves project.
Mr. Huston indicated that at least two significant state processes
have not been completed: the Water Appropriation Permit decision
-by the Department of Water Resocurces and the Site Certificate
decision by the Energy Facility Siting Council. The state also
claims ownership of the beds and banks of the Klamath River and
must issue a lease before the project can proceed.

Fred Hansen then advised the Commission of the Department's
position about the serious charges made by the spokespersons for
the City of Klamath Falls. He stated the Department takes total
exception with the charges of being uncooperative and changing
procedures.

Mr. Hansen briefly reviewed the history of the City's
application. The application was filed incomplete on August 25,
1986 since it lacked the land use compatibility statement required
by EQC rules. On November 15, 1986, the City petitioned the EQC
to waive its rule on application content with respect to the land
use compatibility statement. On December 12, 1986, the EQC
rejected the petition by the City, and directed the Department to
develop a proposed modification to the 401 certification rules,
providing an alternative method for an applicant to submit the
needed land use information. Such rule modification was developed
on a short timeframe. A public hearing on the rule modification
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was held at the January 23, 1987, EQC meeting and a rule
modification was immediately adopted--a very fast timeframe for
development and adoption of a significant rule change. On
February 2, 1987, the City filed land use information pursuant to
the new rule amendment. Under the procedures of the rule, their
application was finally deemed complete for processing on March
10, 1987. On April 2, 1987, the Department issued public notice
of the completed application, public hearings were held on May 12,
and May 15, and the public comment period closed May 18. Review
of the extensive record continued over the next several months.
In addition, a number of meetings and discussions were held with
the City's consultants. A decision was made on August 19, 1987.

Mr. Hansen noted the Department did not wait until March 10 when
the application was deemed "officially complete" to begin review
of the documents., Department review began in August 1986 when the
application (six to seven volumes) were received. Intensive
review began on February 2, 1987, when the City submitted the land

use information.

Mr. Hansen then addressed the charges about the Department
changing its interpretation of the temperature standard and
unwillingness to consider consider an alternative proposal. 1In
meeting with the City's consultants in June, and by letter dated
June 26, 1987, the Department made it clear that the applicable
temperature standard would be "no measurable increase."

Department concerns about temperature were discussed at subsequent
meetings with the consultants. The Department was surprised when
the applicant's first proposal to increase minimum stream flows
for addressing temperature concerns raised in June came by a
letter delivered after 5 p.m. on Friday, August 14, 1987, several
days before the one~year FERC interpreted deadline for a final
decision., This letter did not propose a specific flow level,
rather it was indicated that higher flows would be considered and
suggested a condition in a certificate to work out flow levels
later. The Department contacted FERC to determine if an extension
of the one-year deadline could be obtained if DEQ and the City
agreed. FERC's response was "absolutely not." Based on this
response and on the City's position that no part of their Auqust
14, 1987, letter would preclude any assertion by the City of other
legal rights in the future, the Department had no choice but to
deny certification.

Shortly after the denial letter was issued, the Department met
with Mr. Glaser and representatives of the City. The Department
discussed whether it would accept re-application and the process
and timetable for acting on a revised application. DEQ advised
the City that if the revised application only modified the minimum
stream flow and did not change other project conditions,
department review would focus on temperature and could be
completed within 90 days unless unforeseen circumstances arise.
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Mr. Hansen stressed that the department believes it is the
responsibility of the applicant to submit the project proposal.
Since any modification of a project to address an environmental
concern may have impacts on other areas of the project, the
applicant must be responsible for proposing changes.

Mr. Hansen advised the Commission that he would like to respond

to specific charges about the interpretation and application of
the temperature standard; however, legal counsel had advised those
were substantive issues that should only be addressed in the
contested case proceeding.

Commissioner Buist stated the information provided by Mr. Hansen
answered her questions about department cooperation.

Roy Elicker, staff attorney for the National Wildlife Federation,
was present to represent that organization and the Oregon Wildlife
Federation. He indicated that the responses by Mr. Huston and Mr.
Hansen had clarified the issues for the Commission, and he agreed
with their statements and with the staff analysis. He expressed
the view that the Commission and Department were doing a good job
and carrying out the public's wishes. He advised that Mr. Karl
Anuta, who filed the petition for cross-appeal on behalf of NEDC
and other environmental organizations could not be present. As a
representative of one of those environmental organizations, Mr.
Elicker further requested that the NEDC cross-appeal be treated as
a motion for intervention. He urged the Commission to adopt the
Director's recommendation.

Molly Holt, representing NEDC and the Sierra Club, also stated
that the EQC was carrying out the public's interest. She further
stated that DEQ had always been cooperative and fair. She urged
the Commission to adopt the AG Model Rules to ensure a full and
fair hearing occurs.

John Putnam, representing Save Our Klamath Jobs, advised the
Commission that the City of Klamath Falls Salt Caves Project was
not funding the cost of citizen attendance at the EQC meeting. He
further indicated there had been no fisherman on the section of
the Klamath River where the Salt Caves Project would be located
all summer.

Mr. Glaser requested the opportunity to respond to comments made
by Mr. Hansen. Chairman Petersen indicated he was unwilling to
open the matter for such responses unless the Commission voted to
do so.

Commissioner Brill expressed concern about adopting the AG Model
Rules. Chairman Petersen indicated he initially shared the same
view; however, he concluded the contested case rules do not go
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into effect until there is a contested case hearing. Since the
hearing has not commenced, no one in this matter has been
operating under the contested case rules and adopting the Model
Rules would not change rules. Mr. Huston agreed with the Chairman
and further noted that the party issue will have to be addressed
regardless of the rules the Commission follows.

Chairman Petersen expressed the view that the 401 certification
process is a unique component of federal law and is different from
other issues the Commission has been involved with. He stated his
belief that 401 certification is the Director's decision and the
Commission should not be invelved outside the contested case
process. He also stated it is in the public's interest to have
the opportunity to participate in this decision since so many
people are interested in the project.

DIRECTOR'S RECCOMMENDATION: Based on the discussion in the
staff report, the Director recommends that the Commission:

1. Reject the request by the City of Xlamath Falls to
consider the issuance of 401 certification subject to
increased summertime flows because it is inappropriate
for the Commission to consider the matter outside the
pending contested case hearing.

2. Authorize the Chairman to appoint a Hearings Officer to
preside over the Contested Case Hearing reguested by the
City of Klamath Falls regarding the Director's denial of
401 Certification for the proposed Salt Caves
Hydroelectric Project.

3. Adopt Attachment D which would adopt the Attorney
General's Model Rules for Contested Case Hearings in
lieu of the Commissions existing contested case
procedural rules, to apply to the contested case hearing
on the Director's decision to deny 401 certification on
the proposed Salt Caves Hydroelectric Project, and
instruct the Department to file Attachment D with the
Secretary of State in the manner provided by ORS
183.355.

4. Recognize the petition of NEDC, et. al., as a petition
for party status in the contested case hearing and grant
the petitioners party status.

5. Authorize expansion of the scope of the contested case
hearing to include the additional issues raised by NEDC
in its petition for party status.
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ACTION:

It was MOVED by Commissioner Buist, seconded by Commissioner
Denecke and passed unanimously that Director's recommendation

No. 1 be approved.

It was MOVED by Commissioner Denecke, seconded by
Commissioner Buist and passed unanimously that Director's
recommendation No. 2 be approved.

It was MOVED by Commissioner Denecke, seconded by
Commissioner Buist and passed three to one, with Commissioner
Brill voting NO, that Director's recommendation No. 3 be

approved.

Commissioner Denecke suggested that the determinations in
Director's recommendations 4 and 5 be left to the Hearings
Officer. Commissioner Buist MOVED that Director's
recommendation No. 5 be approved. That motion died for lack
of a second. Therefore, these issues are left to the
Hearings Officer to decide. In further discussion, the
Commission, by consensus, agreed that the Chairman could
appoint either himself or another Commission member as a
joint Hearings Officer to assure that ruling on critical
motions and petitions reflected the concern of the members
that the hearing fully address the issues.

Chairman Petersen announced that today was Commissioner Buist's
last meeting since her term as commissioner had ended. He thanked
her on behalf of all the Commission for her contribution to the
meetings, her insightful comments on technical issues, her sense
of humor, and her service as an outstanding commissioner.

There was no further business, and the meeting was adjourned.
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Minutes of the October 2, 1987, Special Meeting

Multnomah County Courthouse
Room 602
1021 5. W. Fourth Avenue
Portland, Oregon
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Commission Members Present:

James Petersen, Chairman
Arno Denecke, Vice Chairman
Mary Bishop

Sonia Buist

Wallace Brill

Department of Environmental Quality Staff Present:

Fred Hansen, Director

Michael Huston, Assistant Attorney General

David Ellis, Former Assistant Attorney CGeneral
Division Administrators and Program Staff Members

The special nmeeting was held so that the Environmental Quality
Commission could hear objections to the Hearings Officer's
findings in the landfill siting selection of the Bacona Road
site.

Judge Ed Howell, the Hearings Officer for the contested case
hearing of the landfill site selection, spoke about the findings
submitted by the Department of Environmental Quality. Judge
Howell had reservations about the Department's findings on noise,
wetlands and fires. However, Judge Howell felt those issues could
be resolved.

Judge Howell said that he could not agree on landslide and
underground water concerns. He felt the tests performed did not
establish an adequate amount of monitoring. Concluding, Judge
Hewell said the evidence produced at the contested case hearing
was insufficient to allow either acceptance or rejection of the
Bacona Road site.
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Chairman Petersen thanked Judge Howell for serving as Hearings
Officer and for his willingness, time and patience.

Steve Greenwood, manager of the Department's Solid Waste Division,
told the Commission about the Department's recommendations and why
the siting process should continue. Mr. Greenwood discussed the
leachate, landslide and groundwater issues raised by Judge

Howell.

Because an error was made by the consulting firm about leachate
amounts, the Department agrees with the Hearings Officer's
recommendation. This recommendation would be that the contested
case hearing be continued on that issue, and that the Department
would further investigate leachate volumes and treatment.

In reference to the landslide issue, Mr. Greenwood felt some
confusion had occurred about the different types of landslide
testing. He said that there was conclusive evidence there was no
potential for a deep-seated slide. While shallow or localized
slides could occur in the natural course of events in the
development phases of the landfill, the slides would not impact
the feasibility of the site. Mr. Greenwood agreed that additional
testing was needed around the site only to ensure that excavation
and construction proceed without landslide problems.

Mr. Greenwood cited the tests that had been done at the site to
determine groundwater characteristics. He said that in addition
to the natural protective rock, direction of the ground flow and
flow patterns, statewof-the~art lining systems, leachate
collection systems and leak detection systems would be used.

Dave Ellis, former Assistant Attorney General, represented the
Department in the contested case hearing. Mr. Ellis spoke about
the legal obligations of the Commission and issues raised by the
petitioners of the contested case hearing. He said there was no
legal requirement for the Commission to postpone their decision
while further evidence is gathered on the groundwater and
landslide issues. Further information on the leachate issue
should be brought before the Hearings Officer before the
Commission's decision was made final.

Mr. Ellis discussed the petitioners' belief that the Hearings
QOfficer applied the incorrect standard to the statewide land use
goals. The Hearings Officer's findings demonstrate compliance
with land use goals as well as due consideration. He spoke about
the issues raised about the cost and site life at the Bacona Road
gite. Further study of the site may change cost estimates and
that the site~life estimate the Commission decided upon was
acceptable., In reference to the Commission deciding on the site
based upon a feasibility analysis, Mr. Ellis said to go beyond
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feasibkility in a siting decision would be impracticable from a
cost point of view.

Mr. Ellis reminded the Commission that the purpose of the landfill
siting process was to provide a local solution to a local problem.
He said that the proposal to establish a site on the other side of
the mountains may not be a practicable solution. Concluding, Mr.
Ellis felt the Bacona Road site met statutory criteria, and the
site could be developed in an environmentally sound manner.

John Junkin, counsel to Washington County and legal counsel to the
Unified Sewerage Agency (USA), told the Commission that the County
had raised issues about planning, land development and
transportation. Mr. Junkin discussed the location of the proposed
landfill and the boundaries of USA. The County concurs with Judge
Howell's finding about leachate treatment. He said the Department
assumed the leachate would be handled by USA. Mr. Junkin
indicated that the timetable outlined by the Department for
leachate treatment was very ambitious. For this timetable to
occur, an extension of service and boundary would need to be made.
Additionally, USA is concerned with the water gquality of the
Tualatin River,

Edward Sullivan, representing the Helvetia/Mountaindale
Preservation Cocalition, presented objections to the Hearings
Officer's findings. Mr. Sullivan objected to testimony provided
at this hearing, to the role of the Department of Justice, to the
Department’s interpretation of due consideration and compliance,
to the site selection process and to the conditions imposed in the
process. Mr. Sullivan further discussed groundwater, landslide
and noise issues. He asked the Commission to adopt the
Helvetia/Mountaindale Preservation Coalition petitioners!'
exceptions and terminate the Bacona Road proceedings.

Henry Kane, city attorney for the City of Banks, told the
Commission he accepted and adhered to Mr. Sullivan's position.

Mr. Kane said the site was not in compliance with enabling
statutes. Additionally, he spoke about the leachate issue and how
it could affect the City of Bank's water supply.

Ed Martiszus, who lives on the Nehalem River, saild he agreed with
Judge Howell's findings for the most part. Mr. Martiszus
expressed concern for the Nehalem River, health protection and
waste reduction.

Jay Waldron, attorney with Schwabe, Williamson, representing Waste
Management of Oregon, spoke to the Commission about wetland
regquirements. Mr. Waldron asked the Commission to consider Waste
Management's proposed site as further investigation occurs of the
Bacona Road site.
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Stephen Janik, representing the Port of Portland, told the
Commission that the Port supported the Department's
recommendation.

After hearing the above statements, Commissioner Denecke moved
that the Commission close their deliberations; Commissioner Buist
seconded the motion. The motion passed unanimously.
Representatives of Channel 8, THE OREGONIAN and the HILLSBORO
ARGUS were present during the closed session.

The Commission returned to open session, and then Chairman
Petersen stated that the Commission was unwilling to make a
decision about the suitability of the site in the areas of
landslides and groundwater. They indicated that they needed to
independently and to individually review the contested case
transcript on those issues and asked the Department to provide
them with a copy of the transcript on the issues of landslide and
groundwater testimony. At the October 10 EQC meeting to be held
in Bend, the Commission will make their determination.

The following motion was made:

The Commission would affirm the existence of sufficient
information to demonstrate compliance with Chapter 679
in all areas where the Hearings Officer made positive
findings, except for the areas of landslide and
groundwater, to direct the Department to generate
additional information on the availability of facilities
to properly treat and dispose of leachate generated by
the Bacona Road landfill, to direct the Department to
provide the Commission copies of transcript relating to
the landslide and groundwater issue immediately or as
soon as possible, to continue the contested case hearing
to consider the sufficiency of additional information
generated on leachate treatment and disposal, to direct
the Department to include the Hearings Officer's
recommendations for fire protection, highway lighting
and noise mitigatien in the Neighborhood Protection Plan
and adopt Attachment A, which would keep in effect the
Attorney General's model rules for purposes of continued
contested case hearing.

Commissioner Bishop moved acceptance of the motion, it was
seconded by Commissioner Buist and the motion passed unanimously.

There was no further business, and the épecial meeting was
adjourned at 11:00 a.m.
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Minutes of the One Hundred Eighty-Fourth Meeting
December 11, 1987

811 5. W. Sixth Avenue
Conference Room 4
Portland, Oregon

Commission Members Present:

James Petersen, Chairman
Arno benecke, Vice Chairman
Wallace Brill

Bill Hutchison

Mary Bishop

Department of Environmental Quality Staff Present:

Fred Hansen, Director
Michael Huston, Assistant Attorney General
Program Staff Members

NOTE: Staff reports presented at this meeting, which contain
the Director's recommendations, are on file in the
Office of the Director, Department of Environmental
Quality, 811 S. W. Sixth AVenue, Portland, Oregon 97204.
Written material submitted at this meeting is made a
part of this record and is on file at the above address.

BREAKFAST MEETING

Sacks Catalog: Carolyn Young told the Commission about the
preparation and distribution of DEQ SACKS CATALOG, a document
which gives the public information and tips on recycling.

Incinerator Ash: Mike Downs spoke to the Commission about the
Department's involvement with the U. S. Environmental Protection
Agency relative to the disposal of garbage incinerator ash. A
final determination has not yet been made as to whether such ash
should be disposed as a hazardous waste. He briefly talked about
the difficulty in sampling the ash, the potential impacts of the
ash on groundwater as a result of leaching from rainwater, and the
present handling of ash at the Marion County facility.
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Bergsoe: Director Hansen gave an update on the financial
assurance and closure plan of the Bergsoce plant in St. Helens. He
discussed the removal of all the material from the site and clean
up of the groundwater. This clean up will cost approximately
$14.2 million. Post-closure care (for 30 years) will cost
approximately $1.7 million. Settlement negotiations are
proceeding.

FORMAL MEETING

Vice Chairman Denecke assisted Chairman Petersen in presiding over
the meeting since Chairman Petersen was unable to speak
(laryngitis). Vice Chairman Denecke called the meeting to order
and introduced Commissjioner Hutchison who is beginning a four-year
appointment to the Commission.

CONSENT ITEMS:

Agenda Ttem A: Minutes of the Special Meetlng, October 2 1987,
and Regular EQC Meeting, October 9, 1987,

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the minutes
of the October 2 meeting be approved; it was MOVED by
Commissioner Hutchison, seconded by Commissioner Brill and
passed unanimously that the October 9 minutes be approved
with the following corrections:

Page 5, Agenda Item E, Director's recommendation:
...it is recommended the Commission authorize a public
hearing [and] to take testimony on the proposed
amendments to the rule concerning the Hazardous
Substances Remedial Action fee...

Page 11, Agenda Item I, Proposed Salt Caves
Hydroelectrlc Project: This agenda item should be J.

Page 14, Adgenda Item J, second paragraph, fifth line:
...NEDC [way] as a method Fo grant...

Agenda Item B: Monthly Activity Reports for September and
October. '

Michael Huston, Assistant Attorney General, briefed the Commission
on the status of the McInnis case. The criminal case is now
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scheduled for January 1988 in circuit court. He indicated that
both the District Attorney and the Attorney General had recently
been approcached for settlement discussions. Chairman Petersen
indicated he would like the Department to continue with the civil
penalty proceedings regardless of the criminal case outcome.
Michael Huston said it will be necessary to determine how to
proceed, since it was the hearings officer's decision to delay the
civil case pending resolution of the criminal case in circuit
court.

Commissioner Hutchison noted that the Salt Caves 401 denial
contested case had not yet been added to the contested case log
and requested a status report. Director Hansen introduced Beth
Normand to the Commission. Beth is working for the Department as
a temporary hearings officer and will be the hearings officer for
the Salt Caves contested case hearing. Director Hansen summarized
the status of the case. A pre-hearing conference was held on
December 4, 1987. Chairman Petersen ruled on petitions and
motions as follows: (1) Party status was granted to the
environmental groups; (2) Issues raised by the environmental
groups are appropriate to address in the hearing; (3) Proposals
regarding increased flows cannot be considered in the hearing ‘
because they were not part of the application acted upon by the
Department; (4) If the City chooses to file a revised
application, the contested case proceeding will be suspended
pending a determination on the revised application.

Vice Chairman Denecke asked about the status of the Dant and
Russell and Brazier contested cases. Michael Huston advised that
Dant and Russell are in Bankruptcy and the asset distribution
decision had been appealed to the Ninth Circuit Court of Appeals.
The EQC issued to Brazier a declaratory ruling that Brazier's
waste pile was subject to Commission rules and permit
requirements. The Department recently inspected the site and
settlement discussions are ongoing.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the September
and October 1987 Activity Reports be approved.

Agenda Ttem C: Tax Credits

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the tax
credits listed in the Director's recommendation be approved.
Those tax credit certificates are: 1887, 1891, 1892, 1893,
1894, 1895, 1896, 1897, 1898, 1899, 1900, 1901, 1903, 1904,
2089, 2090, 2098, 2121, 2127, 2128, 2151, 2159, 2165, 2166,
2171, 2173, 2177, 2178, 2198, 2282, 2351, and 2352.
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In order to accommodate people who had an interest in particular
agenda items, the Commission elected to depart from the order of
the printed agenda.

Agenda Item M: Request by the City of Joseph for an Increase in
Mass Discharge Load.

This agenda item proposes that the City of Joseph and the Wallowa
Lake County Service District be given temporary exceptions to the
Grande Ronde Basin water quality standards and allowed to increase
the quantity of effluent discharged to Prairie Creek. The City
would be required to submit a new facility plan and schedule for
within one year after a performance evaluation report on their
upgraded treatment system. The performance evaluation report is
to be provided after two years operation of the upgraded facility.:

The Commission was provided with an addendum to the staff report
which summarized the hearing held in Joseph on December 2, 1987,
‘and presented a final director's recommendation. :

The following representatives of the City of Joseph and the
Wallowa Lake County Service District spoke to the Commission:

TLeRoy Childers, Wallowa County Judge, on behalf of the
Wallowa Lake County Service District;

Paul Castilleja, Mayor, City of Joseph;

Stephen C. Anderson, Consulting Engineer;

Ralph Swinehart, Consulting Engineer;

Jim Chandler, operator of a bible camp at the south end of
Wallowa Lake and a businessman in the City of Joseph.

They briefed the Commission on the background of their proposal
and the alternatives they evaluated. They supported Commission
approval of the director's recommendation.

DIRECTOR'S RECOMMENDATION: Based on the findings in the
report summation and on public testimony, it is recommended
that the City of Joseph be permitted to discharge increased
mass loads and 30 mg/1 BOD and solid concentrations, as
described in Alternative 2 of the original EQC staff report.
It is also recommended that the City's revised compliance
schedule for facility planning requested during the public
hearing be approved, to allow for sufficient plant
operational data to be accumulated. As described in the
Department's response to their public hearing testimony,
their facility plan would be submitted one year after
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submittal of their performance evaluation report. Other
concerns regarding soil stability and pipeline breakage that
were raised at the hearing would be covered in the
Department's review of the plans and specifications.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Chairman Petersen and passed unanimously that the Director's
recommendation be approved.

Agenda Item F: Appeal of Hearings Officer's Decision in DEQ vs.
Nulf. '

Mr. Nulf appealed the Hearings Officer's decision to the
Commission. He was present through a telephone conference call
and represented himself; Michael Huston represented the
Department.

Michael Huston summarized the current status for the record. The
Department assessed a $500 civil penalty for two violations
related to open field burning--late burning and failure to
actively extinguish the fire on September 5, 1985. The Department
assessed a $500 total penalty based on consideration of
aggravating and mitigating factors. The Hearings Officer found
that the fire was not out until approximately 6:15 p.m., about

one hour and forty-five minutes after the announcement that fires
were to be out by 4:30 p.m. The Hearings Officer found that only
about 10 percent of the field was involved in the late burn. The
Hearings Officer heard new evidence from Mr. Nulf about his
financial condition. Based on the new evidence, the Department
agreed that the penalty should be reduced to $300. The Department
urged that the Hearings Officer's decision be sustained.

Mr. Nulf explained to the Commission that one of the reasons he
was fined was because his water tank was sitting idle. He stated
the tank was being filled at the time, and the department did not
realize that, Mr. Nulf indicated he cannot sell his seed and,
therefore, has a financial hardship; he requested some relief.

ACTION: It was MOVED by Commissioner Bishop, seconded by
. Commissioner Brill and passed unanimously that the civil
penalty assessment be reduced to $100.

PUBLIC FORUM:

Gary Newkirk, Portland, spoke to the Commission about his sewer
problem. Mr. Newkirk owns a vacation/rental home, which is
connected to the Twin Rocks Sanitary District's sewerage system.
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Raw sewage has backed up into the house on several occasions over
a period of years. Mr. Newkirk's house is situated so that it is
18 inches lower than the lowest manhole in the sewer system.

Mr. Newkirk contended that the Department is responsible for
requiring the District to correct any problem with his property
since the Department reviewed and approved the original design
plans for the sewerage system. The Department contends that
Oregon Revised Statutes (ORS) 468.742 and rules adopted to
implement that statute state the Department does not warrant the
plans and specifications submitted for approval. The term
"approval" indicates that such plans are consistent with standards
and that the sewerage system should be able to meet effluent
standards as required.

After considering the matter, the Commission asked the Department
to investigate the potential for an on-site sewage disposal systemn
on Mr. Newkirk's property (so that he could disconnect from the
sewer system). The Commission alsc asked the Department to send a
letter to the district advising them of their responsibilities in
the matter. Michael Huston, Assistant Attorney General, was asked
to further investigate other possmble legal authorities for '
addressing this matter.

Agenda Ttem N: Information Report: A Proposal for Managing
Oreaqon's Water. i

Bill Blosser, Chairman of the Water Resources Commission, briefed
the Commission on a new proposal they are developing for
coordinating the actions of 12 natural resource agencies involved
in managing the waters of the state. Their proposal includes
development of a biennial work program to support the collective
budgets of the agencies. It also includes a coordinated effort
for updating and enhancing the water resource management plans of
the 18 designated basins in Oregon. The Water Resources
Department hopes to achieve the following:

1. Improved communication and broader understanding of
agency roles.

2. Greater support for budgets to carry out important water
programs.

3. More integrated state agency positions on federal water
actions.

4. Direct opportunity to participate in setting water
policies.
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5. Predictable scheduling of management activities.
6. Better atmosphere for resolving conflict.

Mr. Blosser requested the Commission to support the new proposal
for managing water in Oregon.

ACTION: By consensus, the Commission requested that the
Department draft a letter to the Water Resources Commission
expressing support for their proposal. The letter would be
forwarded to all Commission members for signature.

PUBLIC FORUM: (Continued)

Jim Brown, Executive Director of the Grande Ronde Resources
Council in LaGrande, indicated that smoke from agricultural
burning and forest slash burning was making people "prisoners" in
their own homes. He specifically requested the Commission to
direct the Department to conduct daily monitoring and develop a
smoke management plan for Eastern Oregon.

Director Hansen indicated the Department agreed with Mr. Brown
about the need for further monitoring, analysis, and development
of a smoke management strategy for Eastern Oregon, particularly
the LaGrande and Central Oregon areas. The Department is
proceeding with an analysis and will be developing recommendations
for further action.

John Charles, Oregon Environmental Council (OEC), urged the
Commission to take a leadership role in developing legislative
proposals to address the public health ramifications of tobacco
smoke. Specifically, he urged efforts to prohibit smoking in more
public places and to strengthen the Oregon Indoor Clean Air Act.

Commissioner Hutchison asked the Department to add this issue to
the legislative concepts being developed, and that the tobacco
smoke issue be further discussed and evaluated.

Agenda Item H: Appeal of Hearings Officer's Decision in DEQ vs.
Kirkham.

Richard Kirkham appealed the Hearings Officer's decision assessing
a civil penalty of $680 for open field burning of an unregistered
40-acre cereal field without a field burning permit or a local
fire district permit.
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Mr. Kirkham represented himself in this matter; the Department
was represented by Michael Huston.

Mr. Kirkham said the field was burned to accommodate a golf
tournament to raise funds for busing and extra-curricular
activities eliminated as a result of the school budget defeat. He
believed he had obtained all required permits. Mr. Kirkham paid
DEQ $80 and thought that was all he had to do. He did not intend
to break any laws. He relied on the local fire district, and they
burned the field as a practice burn.

Michael Huston summarized that the Department assessed the minimum
penalty under the rules for this type of violation, plus the
amount of fees that would have been required had they been paid in
advance ($ 680). Mr. Kirkham then requested a hearing. The
Hearings Officer agreed with the Department about the existence of
the violation and amount of the penalty. Mr. Kirkham then
appealed to the Commission. While Mr. Kirkham did not dispute the
existence of the violation, he made an equitable argument that

the burning was done for a charitable purpose. He said that
factual circumstances caused him to feel misled. The Department
contends the record clearly establishes that registration of the
field was not sufficient; a permit to burn was still required.

Mr. Kirkham acknowledged it was unclear to what extent the local
fire chiefs contributed to confusion about the legal requirements
of a practice burn.

Brian Finneran, Field Burning Program Manager, indicated the
Department's permit agent (Sheridan Fire District) did not issue a
permit to burn the field, and the burning was conducted on a "no
burn" day. The location of the field was in the Willamina Fire
District which does no field burning and is not a DEQ agent for
issuing permits. To assist Mr. Kirkham, the Department was
working to have the neighboring Sheridan District handle the
permitting. The field was registered with the Sheridan District;
however, the Willamina District conducted the practice burn.

The Commission noted the record reflects some confusion about the
advice given by the Department's agent on the need for a permit,
and there was no apparent intent to violate the law. The
Commission felt bound by the apparent actions of the Department's
agent.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Denecke and passed unanimously that the civil
penalty be dismissed.
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Agenda Item K: Adoption of Rules Regarding Assessment Deferral
Loan Program Revolving Fund (Safety Net Loan Fund) = OAR 340-81-

110,

This agenda item proposes rules that will set up a revelving loan
program to assist low-income homeowners to pay for sewer
assessnments. These proposed rules are in response to a law
passed by the last Oregon Legislative session, which directed the
Department to set up such a program. Senate Bill 878 was
introduced at the request of the City of Portland to aid
homeowners in Mid-Multnomah County as well as other parts of the
state.

The proposed rules include a 5 percent simple interest rate
provision for Department loans to public agencies, a method for
allocating funds based on number of connections and property
owners financial hardship, and a deadline of February 1, 1988, for
submittal of applications to the Department. After Department
review of the application, the Commission will be requested to
make the allocation to qualifying public agencies.

Rich Cannon, Chairman of Portland's Citizens Sewer Advisory Board
and Brad Higbee representing the City of Portland appeared in
support of the director's recommendation.

DIRECTOR'S RECOMMENDATION: The Director recommends that the
Commission accept the informational report on December 3,
1987, Emergency Board Meeting Regarding Assessment Deferral
Loan Program Revolving Fund (Safety Net Loan Fund) and adopt
the proposed alternative rule language as a part of the
proposed rules, as revised and presented in Attachment 4 of
the staff report.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the
Director's recommendation be approved.

Agenda Item G: Appeal of Hearings Officer's Decision in DEQ vs.
Vandervelde,

Roy Vandervelde appealed civil penalties totaling $5,500 assessed
by the Department of Environmental Quality for unpermitted
pollution caused by silage and manure discharges from his
property. The Hearings Officer affirmed the Department's penalty
assessment. Mr. Vandervelde appealed the Hearings Officer's
decision to the Commission.
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' Mr. Vandervelde did not appear in this matter nor did any
representative appear on his behalf. Kurt Burkholder, Assistant
Attorney General, represented the Department.

Kurt Burkholder urged the Commission to dismiss the appeal.
ACTION: It was MOVED by Commissioner Hutchison, seconded by

Commissioner Bishop and passed unanimously that the Order and
Penalty issued by the Hearings Officer be affirmed.

Agenda Item I: Proposed Adoption of Pollution Control Tax Credit
Rule Amendments, Chapter 340, Division 16.

Legislative changes made in 1987 modified the eligibility for
facilities for pollution control facility tax credit. Commission
rules are being modified to reflect the legislative changes.

Several types of facilities or activities are eliminated from
eligibility for tax credit. Energy recovery facilities are
eliminated from eligibility. Material recovery facilities
continue to be eligible and are defined as facilities whose major
purpose is recycling.

Property used for clean up of spills or unauthorized releases are
no longer eligible. Facilities used for the clean up of
unanticipated releases from facilities operating in compliance
with a DEQ permit are still eligible as are facilities used to
detect or prevent future spills.

In addition, the rules are amended to allow reinstatement of
revoked tax credits.

Tom Donaca, Associated Oregon Industries (AOI), appeared in
support of the proposed amendments.

DIRECTOR'S RECOMMENDATION: Based on the report summation, it
is recommended that the Commission adopt the proposed
Pollution Control Tax Credit Rule Amendments, Chapter 340,
Division 16.

ACTION: It was MOVED by Commissioner Hutchison, seconded by

Commissioner Bishop and passed unanimously that the
Director's recommendation be approved.

HEARING AUTHORIZATICNS:
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Agenda Item D: Request for Authorization to Conduct Public
Hearings on Proposed On-Site Fee Increases, OAR 340-71-140.

Through this agenda item, the Department requested authority to
conduct public hearings on the proposed amendment to the current
on-site sewage disposal fee schedule. The proposed fee increase
will generate sufficient fee revenue, at present activity levels,
to cover approximately 89 percent of program costs.

DIRECTOR'S RECOMMENDATION: Based on the summation report,
the Director recommended that the Commission authorize the
Department to hold public hearings on the proposed amendment
to the on-site fee schedule, Alternative 2.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the
Director's recommendation be approved.

Agenda Ttem E: Reggest'for Authorization to Conduct a Public
Hearing on Proposed Amendments to Rules of Practice and Procedure,
. QAR Chapter 340, Division 11.

On several occasions, the existing contested case rules in OAR
Chapter 340, Divisicon 11, have been the subject of discussion
before the Commission. ©On two contested cases, the EQC elected to
adopt the Attorney General's (AG) Model Rules instead of the
existing EQC rules.

In response to an informal EQC request, the Department reviewed
the existing rules in Division 11 and prepared proposed amendments
for consideration.

The proposed amendments would:

1. Adopt the AG Model Rules for rulemaking in lieu of the
existing EQC rules.

2. Adopt the AG Uniform Rules for petitions for rulemaking in
lieu of existing EQC rules.

3. Adopt the AG Uniform Rules for petitions for declaratory
rulings in lieu of existing EQC rules.

4. Adopt the AG Model Rules for contested cases in lieu of the
existing EQC rules,

5. Continue the existing EQC rule which gives authority to enter
a final order in a contested case to the Hearings Officer,
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applicable to contested cases resulting from appeal of civil
penalty assessments only. °

7. Allow non-attorney representation in contested cases as
required by 1987 legislation.

DIRECTOR'S RECOMMENDATION: Based on the report summation,
the Director recommended that the Commission authorize a
hearing on proposed amendments to the Rules of Practice and
Procedure, OAR Chapter 340, Division 11, as set forth in
Attachment C of the report.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the
Director's recommendation be approved.

ACTION ITEMS: (Continued)

Agenda Ttem J:- Proposed Adoption of Amendments to the State

Implementation Plan, OAR 340-20-047: Redesignation of the Salem
Area to Attainment for Ozone.

The Salem area has been classified as being in non-attainment
with the ozone ambient air guality standard since 1979. 1In June
1979, the Commission adopted a controls strategy to bring the area
into attainment with the standard. In September 1980, the
Commission revised the control strategy. Since 1981, Salem area
ozone monitoring has shown no violation of the standard.

This agenda item proposed redesignation of the Salem area to
attainment with the ozone standard. Total airshed capacity for
volatile organic compounds (VOC), which are involved in ozone
formation, is conservatively estimated as 7,000 tons per year.
Since the current emission rate in the area is less than 6,000
tons per year, about 1,000 tons per year is available as an ample
growth cushion for new or modified VOC source through the year
2,000.

DIRECTOR'S RECOMMENDATION: Based on the report summation, it
is recommended that the Commission adopt the proposed
amendment to the State Implementation Plan which redesignates
the Salem area as in attainment for ozone, and replaces the
Salem ozone attainment strategy with an ozone maintenance
strategy, OAR 340-20-047 (Section 4.5 of the State
Implementation Plan).

ACTION: It was MOVED by Commissioner Hutchison, seconded by
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Commissioner Bishop and passed unanimously that the
Director's recommendation be approved.

Agenda Item L: Proposed Adoption of Amendments to the Hazardous

Waste Management Rules, OAR Chapter 340, Division 100, 102 and
104.

In order to maintain authorization of the Hazardous Waste Program,
the Commission must adopt new federal requirements and
prohibitions within specified time frames, and make sure that
state regulations are not less stringent than new federal
regulations.

EPA has recently promulgated a series of new regulations. The
Department is proposing to adopt a group of these by reference.
The Department is also proposing to repeal one less stringent
rule, and amend another less stringent rule. A hearing has been
held, and final action to adopt the rule amendments is now
proposed.

DIRECTOR'S RECOMMENDATION: Based on the findings in the
report summation, it is recommended that the Commission adopt
these proposed amendments to the hazardous waste management
rules, OAR Chapter 340, Divisions 100, 102 and 104.

ACTION: It was MOVED by Commissioner Bishop, seconded by
Commissioner Brill and passed unanimously that the
Director's recommendation be approved.

Agenda Item O: Informational Report: Review of Lists of
Principal Recyclable Materials.

This agenda item concerns the requirement of Oregon Administrative
Rules (OAR} 340-60-030 that the Department at least annually
review the principal recyclable material list for each wasteshed.
With the possible exception of yard debris in the Portland
metropolitan area wastesheds, which will be discussed as a
separate agenda item, it is recommended that no changes be made

in the lists of principal material for each wasteshed.

DIRECTOR'S RECOMMENDATION: It is recommended that no changes
be made at this time in OAR 340~60-030, the lists of
principal recyclable materials. The Department feels that
greater gains will be made by concentrating on improving the
effectiveness of existing programs rather than spending
considerable time adding new materials to the collection
programs.
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ACTION: Since no changes were proposed, the Commission
deferred any formal action until the yard debris issue is
reviewed in the afternoon work session.

The meeting was then recessed until the afterncon work session on
yard debris.

WORK SESSTION

Work Session on Yard Debris Recycling in the Portland Metropolitan
Area.

At the October 9, 1987, EQC meeting the Commission instructed the
Department to move forward on the issue of yard debris recycling
in the Portland metropolitan area.

In 1985, the Department developed a draft rule which would add
yard debris to the list of principal recyclable materials in the
five Portland area wastesheds. After several public hearings in
1986 and 1987, the Department concluded that the identification of
yard debris as a principal recyclable material would not result in
a substantial increase in yard debris recycling, and might have a
significant negative impact. To date, no final action has been
taken on this rulemaking action. '

Since there is a wide range of opinions on yard debris recycling,
the Department felt a formal presentation by representatives of
some of the interested groups would help clarify some of the
complex issues. For this purpose, a work panel of seven persons
was created.

DEPARTMENT RECOMMENDATION: The three concepts discussed in
the staff report have their strengths and weaknesses and may
or may not result in a consensus of the parties involved.
The Department feels that it is imperative to develop, as
much as is possible, a consensus approach to recycling yard
debris. Therefore, it is recommended that the Commission
discuss these and other concepts with the panel and attempt
to reach an agreement on a conceptual yard debris recycling
program for the Portland Metropolitan area.

After the Commission has had an opportunity to hear the

public discussion of these three concepts, the Department
can, with Commission direction, develop the specific rules
necessary for implementation. Any such new rules would be ,
subject to the full rule-making requirements including public
notice and public hearing.
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The Commission asked questions of the following panelists:

Estle Harlan, Oregon Sanitary Service Institute
Rod Grimm, Grimm's Fuel

Dennis Mulvihill, METRO

Delyn Kies, City of Portland

Bob Sigloh, Associated Oregon Recyclers

John Charles, Oregon Environmental Council

Dave Phillips, Clackamas County

Issues discussed included the potential markets for yard debris,

capacity for processing yard debris, collection programs,

problems of contamination with plastic and metals, costs for

facilities, local government involvement, and ramifications of

designation of yard debris as a principal re yclable material.
ACTION: It was MOVED by Commissioner Denecke, seconded by
Chairman Petersen and passed unanimously that the proposed
rule amendment, identifying yard debris as a principal
recyclable material in the Clackamas, Multnomah, Portland,
Washington and West Linn Wastesheds which was presented to
the Commission on January 31, 1986 and taken to public :
hearing on March 3, 4, 5, and 6, 1986 and January 28, 1987 be
adopted by the Commission with the following change:

OAR 340~60-030 (1) (3j) Yard Debris, effective {January 1,

1987] upen adoption by the Commission of additional rules
which clarify the range of acceptable alternative methods for
providing the opportunity to recycle source separated yard

debris,

The Commission decided on the following meeting dates for 1988.

January 22
March 11

April 29

June 3

July 8

August 19
October 7
November 18
January 6, 1989

There was no further business and the meeting adjourned at 3:10
p.m.
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ENVIRONMENTAL QUALITY COMMISSION

Minutes of a Special Work Session on Legislative Concepts
December 10, 1987

811 S. W. Sixth Avenue
Conference Room 4
Portland, Oregon

Commission Members Present:

James Petersen, Chairman
Arno Denecke, Vice Chairman
Wallace Brill

William Hutchison

Mary Bishop

Department of Environmental Quality Staff Present:

Fred Hansen, Director
Michael Huston, Assistant Attorney General
Program Staff Members

NOTE: Staff legislative concept drafts presented at this
meeting are on file in the Office of the Director,
Department of Environmental Quality, 811 S. W. Sixth
Avenue, Portland, Oregon 97204. Written material
submitted at this meeting is made a part of this record
and is on file at the above address.

WORK SESSION

Fred Hansen started the work session by reviewing how the
legislative concepts were developed. He noted that the Department
is developing the concepts sooner this time. Concepts must be
finalized for consideration by the Governor by mid-summer. Mr.
Hansen stated it was his intent to have an advisory committee
involved in the development of all major pieces of new
legislation. Stan Biles provided background on the legislative
process and legislative environment.

The Commission had been provided with copies of concept papers
developed to date, and department staff members provided further
explanation of several of the concepts.
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Others present who addressed the Commission included:

Jean Meddaugh, representing the Oregon Environmental Council

Tom Donaca, representing Associated Oregon Industries

Bill Johnson, representing End Noxious Unhealthy Fumes, Inc.
(E.N.U.F.)

Sara Laumann, representing Oregon Student Public Interest
Research Group (OSPIRG)

Howard Baker, a citizen from the Sweet Home area

The Commission concurred that the Department should proceed with
developing and refining the legislative concept proposals.
Concern was expressed about the revolving fund mentioned in the
wood stove/indoor air legislative concept. The Commission would
like the issues of packaging/styrofoam and bottle bill expansion
further investigated as a means of minimizing solid waste.



Environmental Quality Commission

Nt GO DSCHMIOT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item No. B, December 11, 1987, EQC Meeting

September and October, 1987 Program Activity Report

Discussicn
Attached is the July and August, 1987 Program Activity Report.

ORS 468.325 provides for Commission approval or disapproval of plans and
specifications for construction of air contaminant sources.

Water Quality and Solid Waste facility plans and specifications approvals
or disapprovals and issuance, denials, modifications and revocations of
air, water and solid waste permits are prescribed by statutes to be
functions of the Department, subject to appeal to the Commission.

The purposes of this report are:

l. o provide information to the Commission regarding the status of
reported activities and an historical record of project plan and
permit actions;

2. To obtain confirming approval from the Commission on actions taken
by the Department relative to air contaminant source plans and
specifications; and

3. To provide logs of civil penalties assessed and status of DEQ/EQC
contested cases and status of variances.

Recommendation

It is the Director's recommendation that the Commission take notice of
the reported program activities and contested cases, giving confirming
approval to the air contaminant source plans and specifications.

Fred Hansen

C.Nuttall:y
MD26
229~-6484
Attachment

DEQ-46
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DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Alr Quality Division
Water Quality Division
Hazardous & Solid Waste Division

{(Reporting Unit)

Air

Direct Sources

Total

Water
Municipal
Industrial

Total

Solid Waste
Gen. Refuse
Demolition
Industrial

Sludge

Total

GRAND TOTAL

MY6378

SUMMARY OF PLAN ACTIONS

September & October, 1987

Plans

Received
Month FY
18 34
18 34
18 36
12 26
30 62
2 13
1 1
3 3
1 1
7 18
55 114

Plans
Approved
Month FY
25 40
25 40
41 55
15 31
56 86
4 4
0 0
4 5
0 0
8 9
89 135

01

{(Month and Year)}

Plans
Disapproved
Month FY

0 0

0 0

g 0
0 0
0 Q
2 2
0 0
1 1
0 Q
3 3
3 3

Plans

Pending

24

24

62

50

19

77

163



DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR QUALITY DIVISION

MONTHLY ACTIVITY REPORT

DIRECT SOURCES
PLAN ACTIONS COMPLETED

Permit Date Action Date
Number Source Name County Scheduled . Description Achieved
| 02 2515 EVANS PRODUCTS BSP UBENTON 0l "09/04/87 COMPLETED-APRVD 09/04/87
: . 01 09/23/87 GOMPLETED-APRVD 10,/02/87
07 0005 OCHOCO 1IMBER COMPANY CROOK 01 07/02/87 COMPLETED-APRVD 09/02/87
.10 (036 INTERNATIONAL PAPER CO.  DOUGLAS 01 08/03/87 COMPLEIED-APRVD Q9/25/87
15 0012 SOUTHWEST FOREST INDUSTR. JACKSON 0L  07/31/87 COMPLETED-AFPRVD 10/02/87
: 15 0015 KOGAP MANUFACTURING JACKSON 01 07/22/87 COMPLETED-APRVD 09/15/87
15 0025 TIMBER PRODUCTS COMPANY  JACKSON 01 08/26/87 COMPLETED-APRVD 08/27/87
22 1034 NORTHWEST PELLET MILLS LINN 01 (06/25/87 COMPLETED-AFRVD 09/01/87
22 5196 LEBANON PLYWCOD, ING. LINK 01 08/06/87 COMPLETED-APRVD 09/24/87
25 3009 SIMPSON TIMBER CO MULTNOMAH 01 08/12/87 COMPLETED-APRVD 09/04/87
TOTAT, NUMBER QUICK LOOK REPORT LINES 10
<o




DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Air Quality Division September, 1987
(Reporting Unit) (Month and Year)

SUMMARY OF ATR PERMIT ACTIONS

Permit Permit
Actions Actions Pernit Sources Sources
Received Completed Actions Under Reqr'g

Month FY Month FY Pending Permits Permits

Direct Sources

New 3 8 3 10 13
Existing 4 7 4 7 10
Renewals 4 20 4 14 50
Modifications _4 16 . 19 14
Total 15 51 15 50 87 1398 1422
Indirect Sources
New o 0 0 5 0
Existing 0 0 0 0 0
Renewals 0 0 0 0 o
Modifications 0 2 1 1 1
Total 0 2 1 6 1 276 276
GRAND TOTALS 15 53 16 56 88
Number of
Pending Permits Comments
13 To be Teviewed by Northwest Region
14 To be reviewed by Willamette Valley Region
5 To be reviewed by Southwest Region
1 To be reviewed by Central Region
1 To be reviewed by Eastern Region
14 To be reviewed by Progrem Operations Section
28 Awaiting Public Notice
11 Awaiting end of 30-day Public Notice Period
8

i 03

AACANND
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DEPARTMENT OF ENVIRONMENTAL QUALITY
ATR QUALITY DIVISION

MONTHLY ACTIVITY

REPORT

DIRECT SOURCES
PERMITS ISSUED

Permit Appl. Date  Type

Number Source Name County Name Revd. Status Achvd. Appl.
102 2490 EVANITE PERMAGIAS INC BENTON 07 09/02/86 PERMIT ISSUED 09/03/87 RNW
104 0004 JAMES RIVER CORP OF NEV  CLATSOP 39 08/10/87 PERMIT ISSUED 08/29/87 MOD
107 0002 AMERTICAN MOULDING & MILL CROCK 40 07/27/87 PERMIT ISSUED 0%9/08/87 MOD
(10 0135 1LOWER UMPQUA CREMATORY °~  DOUGLAS 01  05/25/87 PERMIT ISSUED 09/29/87 NEW
14 0015 HOOD RIVER SAND & GRAVEL HOOD RIVER 22  00/00/00 PERMIT ISSUED  10/05/87 MOD
'15 0180 MEDFORD READY-MIX JACKSON 15 08/24/87 PERMIT ISSUED 09/29/87 RNW
15 0199 GOLDEN STATE MOULDING CO JACKSON 01 05/11/87 PERMIT ISSUED 09/29/87 NEW
18 0013 WEYERHAEIJSER COMPANY KLAMATH 58 07/31/87 PERMIT ISSUED 09,/03/87 MOD
‘19 0002 OSTRANDER CONSRUCTION LAKE 25 10/08/86 PERMIT ISSUED 09/29/87 RNW
19 G005 WOODGRAIN MOUIDINGS, INC. LAKE 09 08/27/87 PERMIT ISSUED (09/08/87 MOD
19 0020 LAKEVIEW POWER COMPANY 1AKE 01 01/14/87 PERMIT ISSUED  10/05/87 NEW
21 0047 LINCOLN CITY SHAKE INC LINCOLN 14 06/10/87 PERMIT ISSUED 09/08/87 RNW
22 0358 AMERTCAN CEMWOOD CORP LINN 06 08/05/87 PERMIT ISSUED 08/29/87
iZG 1876 OWENS-ILLINOIS GLASS CONT MULTNOMAH 25 04/22/87 PERMIT ISSUED 08/31/87 RNW
26 2204 THE BOEING COMPANY MULTNOMAH 26 04/16/87 PERMIT ISSUED 08/31/87 MOD
126 3009 SIMPSON TIMBER CO MULTNOMAH 20  06/05/87 PERMIT ISSUED (09/29/87 MOD
126 3069 COLUMBIA ALUMINUM CORP MULTNOMAH 23  08/25/87 PERMIT ISSUED 09,/08/87 MOD
34 2743 LONGBOTTOM COFFEE & TEA  WASHINGTON 01  03/26/87 PERMIT ISSUED  09/08/87 EXT
37 0369 KYNSI CONSTRUCTION PORT,SOURCE 01 06/08/87 PERMIT ISSUED 09/08/87 NEW
37 0371 0 CONSTRUCTION CORP PORT.SOURCE 01 06/12/87 PERMIT ISSUED (09/18/87 NEW
37 0374 WILDER CONSTRUCTION CC PORT.SOURCE 01  06/12/87 PERMIT ISSUED 09/08/87 NEW
37 0375 C M GENERAL CONTRACTING PORT.SCURCE 01 05/29/87 PERMIT ISSUED 08/29/87 NEW
‘ TOTAL NUMBER QUICK LOCK REPORT LINES 22




DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Air Quality Division September, 1987
(Reporting Unit) (Month and Year)

PERMIT ACTIONS COMPLETED

* County * Name of Source/Project * Date of * Action *
* * /Site and Type of Same * Action # *
% * * % %

Indirect Sources

Washington Fujitsu American, Inc, 09/11/87 Addendum No. 1 Issued
Campus Development,
2,400 Spaces,
File No. 34~8508
{Modification)

MAR, O
AA5324

-
-



DEPARTMENT OF ENVIRONMENTAL QUALITY

Water Quality Division

MONTHLY ACTIVITY REPORT

{Reporting Unit)

September 1987

PLAN ACTIONS COMPLETED

{(Month and Year)

* County % Name of Source/Project  * Date of * Action

% % [Site and Type of Same * Action %

* * * *

INDUSTRIAL WASTE SOURCES - 9

Tillamook Del Thornton 8-13-87 Approved

" Manure Control Facility

Washington Permapost Products 8-5-87 Approved
Tank Farm

Lane Jack Konyn Dairy 9-10-87 Approved
Manure Control System

Marion J & J Farm 9-17-87 Approved
Manure Control Facility

Jackson Cascade Wood Products 9-11-87 Approved
Antistain Control System

Clackamas Staehely Brothers 8-20-87 Approved
Manure Control Facility

Lane Southern Pacific Pipe Lines 9-22-87 Approved
Fugene Terminal
0il/Water Separator

Marion Rucf Fur Ranch 9-17-87 Approved
Manure Control Facility

Clatsop Gene Engblom 9-22-87 Approved
Manure Control Facility

MAR.3 (5/79) WC2579 Page 1

as



Water Quality

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

September 1987

(Reporting Unit)

* County
*

*

FLAN ACTIONS GOMPLETED - 43

* Name of Source/Project  # Date of *
* /8ite and Type of Same * Action %

*

* *

(Month and Year)

Action

*

MUNICIPAL WASTE SOURCES - 34

Multnomah

Multnomah

Multnomah

Klamath

Douglas

MAR.3 (5/79)

Portland (Mid—-County) 9-10-87 Provisional Approval

— NE Knott S5t. Interceptor
— Burnside Basin Interceptor
— SE 103rd & Foster Rd., Interceptor
- S Mid-County Int/Phase I
- 8§ Mid-County Int/Phase II
& S.E. Holgate Pump Station
- S Mid-County Int/Phase III
~ N.E. Lombard Interceptor
— Flavel 8St. Interceptor
= Culley Interceptor
— NE Skidmore St and NE 92nd
and Marx Pump Stations
— N.E. Broadway Interceptor
- NE 94th and NE 88th &
Broadway pump stations
— Brooklyn and Altamead
Interceptors/Brooklyn
and Altemead Pump Statios

Gresham 9-8-87
WWTP Imrprovements

Gresham 9-14-87
Mid County Interceptor Sewers
(Glisan, Linneman & Johnson

Creek Interceptors; Rockwood

Park Pump Station)

Klamath Falls 9-17-87
North Suburban Sanitary
Sewerage Project

RUSA 9-14-87

Sewer Replacement and
Rehabilitation Project

WC2601

0%

Provisional Approval

Provisional Approval

Provigional Approval

Provisional Approval

Page 1



DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Water Quality September 1987

(Reporting Unit) (Month and Year)

PLAN ACTIONS COMPLETED — 43

*  County * Name of Source/Project  * Date of * Action *
* * /S8ite and Type of Same * Action * *
* * ¥ * *
MUNICIPAL WASTE SOURCES (Cont'd)
Marion Salem 9-18-87 Provisional Approval
Pringle Creek Relief Sewer
Coos Coos Bay 9-14-87 Provisional Approval
~ WWTIP No. 1 Improvements (Contract No. 1)
— Wastewater Conveyance System Improvements
(Contract No. 2)
— Sludge System Improvements {Contract No. 3)
Douglas Oregon DOT - Highway Div. 9--22-87 Provisional Approval
South Umpqua Safety Rest
Area (NB Unit)
Recirculating gravel filter
(2000 gpd)
Douglas RUSA 9-25-87 Provisional Approval
Saddle Butte Estates S S
2nd Addition
Tillamook Wheeler (NTCSA) 9-25-87 Provisional Approval
Vern Scovel §S
Blocks 63-65
Josephine Redwood SS8S Dist, 9-25-87 Provisional Approval
Leon Stutzman SS
Extension off Dowell Road
Douglas Green Sanitary District 9-25-87 Provisional Approval
~ Pine Knoll Estates S5 (Lance Short's Subd)
~ Jackie Street 88 (Buell Prop.)
— Rolling Hille Estates 88, 3rd addition
(Howard Burdette's Subd)
Jackson BCVSA Whetstone Laterals 9--25-87 Provisional Approval

- Whetstone Laterals, Phage I, Schedule A
— Whetstone Laterals, Phase I, Schedule B

MAR.3 (5/79) WC2601 Page 2



Water Quality

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

September 1987

{(Reporting Unit)

PLAN ACTIONS COMPLETED — 43

{(Menth and Year)

* County * Name of Source/Project  * Date of # Action
* * /Site and Type of Same  * Action #
* * * *

Municipal Waste (Cont'd)

Clackamas

Linn

Marion

Clackamas

MAR.3 (5/79)

CCSD No. 1 10-7-87
Kellogg WWTP
Sludge Grinders at Digestexs

Linn County Parks & 9-26-87
Sunnyside RV Park

Silverton 9-25-87
East Silverton Project # 428

Estacada 9--22-87
WWTP Expansion

WC2601

09

Provisional Approval

Comments to Designer

Provisional Approval

Provisional Approval

Page 3



071

Summary

of Actions Taken

On Water Permit Applications in SEP 87

Number of Applications Filed

Number of Permits Issued

Applications

13 OCT 87

Current Number

------------------------------------------------------------------------ Pending Permits of
Month Fiscal Year Month Fiscal Year Issuance (1) Active Permits

Source Category NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF GCen NPDES WPCF Gen NPDES WPCF Gen NPDES WECF  Gen
&Permit Subtype --«-- ----- =se-- mmeeo ccmee coen meeen mmmem ddden mmmes mmmme mmeem mmem s smmmen mmmme mmcmo cmmme e
Donestic

NEW 3 1 9 3 6 5 22

RW 1

RWO 10 4 17 7 3 3 16 15 49 25

MW 1

MWO 19 19 2 6 1

Total 10 7 18 16 22 6 3 23 61 49 225 176 29
Industrial

N 9 1 4 10 1 1 4 11 4 15 5

RWO 3 5 1 1 1 1 18 29

MW 1

MWO 1 1 1 2 5 9 1 2 1

Total 4 8 2 8 13 11 3 2 1 6 7 11 2% 139 6 165 134 391
Agricultural

NEW 1 170 1

RW

RWO 1 1

MW

MWO 1

Total 1 T T T o 171 1 1 2 12 227
Grand Total 14 15 2 27 29 12 25 8 1 42 30 182 8 88 6 392 322 647

1) Does not include applications withdrawm by the ap%éicant, applications where it was determined a permit was not needed,

and applications where the permit was denied by D

It does Include applications pending from previous months and those filed after 30-SEP-87.

NEW - New apfilication

RW - Renewal with effluent limit changes

RWO - Renewal without effluent limit changes

MW - Modification with increase in effluent limits

MWO - Modification without increase in effluent limits



TT

| ISSUE2-R

PERMIT

CAT NUMBER TYPE

General: Suction

Dredges

IND 700 GENO7 NEW
NPDES

IND 3754 KPDES MWO
DOM 100375 NPDES RWO
DOM 100379 NPDES RWO
IND 100374 NPDES RWO
DOM 3633 NPDES MWO
DOM 3666 NPDES MWO
bOM 3711 NPDES MWO
DOM 3721 NFDES MWO
DOM 3734 NPDES MWO
DOM 3792 NPDES MWO
DOM 3822 NPDES MWO
DOM 3823 NPDES MWO
DOM 3853 NPDES MWO
DOM 3868 NPDES MWO
DOM 3874 NPDES MWO
DOM 3881 NPDES MWO

ORO00079-5
OR002045-1
CRO02032-0
OR003112-7
OR002630-1
OR002046-0
GRO02636-1
OR003122-4

OR003125-9
OR002025-7
OR0O02614-0
OR002021-4
OR002619-1
OR002622-1
OR003135-6
OR002690-5

ATI, PERMITS ISSUED BETWEEN (O1-SEP-87 AND 30-SEP-87
ORDERED BY PERMIT TYFE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

COUNTY/REGION

13 ocr 87

102970/A CAPOBIANCO, PAUL

21328/A JAMES RIVER CORPORATION OF NEVADA
43129/A JEFFERSON, CITY OF

16310/A CHILOQUIN, CITY OF

26788/A ELECTRONIC CONTROLS DESIGN, INC.
46763 /A KLAMATH FAILS, CITY OF

48100/A LA GRANDE, CITY OF

20151/A CORVALLIS, CITY OF

55999 /A METROPOLITAN WASTEWATER MANAGEMENT
COMMISSION

89700/A TRI-CITY SERVICE DISTRICT
60597 /A NEWBERG, CITY OF

62795/A OAK LODGE SANITARY DISTRICT
13691/A CANBY, CITY OF

54866/A MCMINNVILLE, CITY OF

CLATSKANIE
JEFFERSON
CHILOQUIN
MULING
KLAMATH FALLS
1A GRANDE
CORVALLIS
EUGENE

OREGON CITY
NEWBERG
MITWAUKIE
CANBY
MCMINNVILIE

16590/A CLACKAMAS COUNTY SERVICE DISTRICT #1 MILWAUKIE

76771/A ROSEBURG URBAN SANITARY AUTHORITY
70725/A PORTLAND, CITY OF

ROSEBURG
FORTLAND

MOBILE SRC/ALL

CLATSOP/NWR
MARTON/WVR
RLAMATH /CR
CLACRAMAS /NWR
KLAMATH/CR
UNTON/ER
BENTON/WVR
LANE/WVR
CLACKAMAS /NWR
YAMHILL/WVR
CLACRAMAS /NWR
CLACKANAS /NWR
YAMHIIL/WVR
CTACKAMAS /SR
DOUGLAS /SHR
MUT TNOMAH/NWR

08-SEP-87

11-SEP-87
16-SEP-87
16-SEP-87
18-SEP-87
29-5EP-87
29-SEP-87
29-SEP-87
29-SEP-87

29-SEP-87
29-SEP-87
29-SEP-87
29-SEP-87
29-SEP-87
29-SEP-87
29-SEP-87
29-5EP-87

PAGE 1

31-JUL-91

30-SEP-88
31-JUL-92
30-JUN-92
31-JUL-92
31-JAN-88
31-MAR-88
31-MAY-88
31-JUL.-88

-31-JUL-88

30-NOV-88
31-JAN-89
28-FEB-89
31-MAY-89
31-MAY-89
31-MAY-89
31-JUL-89



_ |ISSUE2-R.

PERMIT
CAT NUMBER. TYPE

OR NUMBER

DOM 3887 NPDES

DOM 100036 NPDES
DOM 100083 NPDES
DoM 100159 NPDES

DOM 100227 NPDES

boM 100231 NPDES
DOM 100232 NPDES
IND 100384 NPDES
DOM 100385 NPDES

MWO

MWO
MWO
MWO
RWO

WeCF

~IND 100372 WPCF

IND 100376 WECF
DOM 100377 WPCF
DOM 100378 WPCF
DOM 100380 WPCF
DOM 100381 WPCF
DoM 100382 WeCF
DOM 100383 WPCF

RWO

RWO

RWO
BWO

OR002016-8

0OR002358-2
OR002880-1
OR002811-8

OR002977-7

0R002640-9
CRO02336-1
QRO00078-7
OR002689-1

OR003114-3

AT, PERMITS ISSUED BETWEEN Q1-SEP-87 AND 30-SEP-87
CRDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACTLITY FACTILITY NAME

COUNTY/REGION

13 0CT 87

DATE
ISSUED

90745/A UNIFIED SEWERAGE AGENCY OF
WASHINGTON COUNTY

19821 /A COOS BAY, CITY OF
1098/A ALBANY, CITY OF

90735/A UNIFIED SEWERAGE AGENCY OF
WASHINGTON COUNTY

90770/A UNIFTED SEWERAGE AGENCY OF
WASHINGION COUNTY

78140/A SALEM, CITY OF

61419/A NORTH BEND, CITY OF

21489/A JAMES RIVER CORPORATION OF NEVADA
70735/A PORTLAND, CITY OF

73262/a R-DMAC, INC.
102749/A MEDURT FARMS, INC.

98644,/B ROBERTSON, BOB & JUDITH P.
102815/A REDMOND SCHOOL DISTRICT
56737/A MILL CITY, CITY OF

75541/A MAGAR, MAGAR. E.
100149,/A BROWN, WILLIAM C.
100173/A OWEN DEVELOPMENT GROUP, INC.

FOREST GROVE

EMPIRE
ATBANY
TIGARD

HITISBORO

SALEM
NORTH BEND
WEST LINN
TAKE OSWEGO

LA GRANDE
TURNER
FLORENCE
TERREBONNE
MILL CITY

SEAL ROCK
CGEARHART

WASHINGTON/NWR. 29-SEP-87

CO0S/SWR
LINN/WVR

29-SEP-87
29-SEP-87

WASHINGTON/NWR 29-SEP-87

WASHINGTON/NWR 29 -SEP-87

MARTON,/WVR
COO0S/SWR
CLACKAMAS /NWR
CLACKAMAS /NWR

UNTON/ER
MARTON/WVR
LANE/WVR
DESCHUTES /CR
MARTON/WVR
GOLUMBIA/NWR
LINCOIN/WVR
CLATSOP /NWR

29-SEP-87
29-SEP-87
30-SEP-87
30-SEP-87

02-SEP-87
16-SEP-87
16-SEP-87
16-SEP-87
16-SEP-87
28-SEP-87
28-5EP-87
28-SEP-87

30-NOV-89
31-MAR-90
28-FEB-91

31-JUL-91

30-JUN-91
31-JAN-90
31-JUL-92
30-SEP-87

30-JUN-92
31-AUG-92
31-AUG-92
31-JUL-92
31-JUL-92
30-SEP-92
30-SEP-92
31-AUG-92



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Seclid Waste Division

(Reporting Unit)

Treatment
Storage

Disposal

Generator

TSD

Treatment
Storage

Disposal

SB5285.A

MAR.2 (9/87)

September 1987

(Month and Year)

SUMMARY OF HAZARDOUS WASTE PROGRAM ACTIVITIES

PERMITS

ISSUED
Fiscal Year

No. to Date (FYTD)
-0~ -0
- -
-0 -0-
INSPECTIONS
COMPLETED
__No. FYTD
6 13
3 3
CLOSURES
PUBLIC NOTICED
No. FYTD Planned in FY88
—0- -0~ -0~
~0- ~0— 3
-0- -0~ 2

13

Planned in FY 88

-0
7
1

Planned in FY 88

38
29

CERTIFICATIONS ACCEPTED
Neo. FYTD

-0-  -0- -0~
1 1 4
0 1 3

Planned in FY 88



DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REFPORT

Hazardous and Solid Waste Division September 1987
(Reporting Unit) (Month and Year)

SUMMARY OF SOLID WASTE PERMIT ACTIONS

Permit Permit
Actions Actions Permit Sites Sites
Received Completed Actions Under Reqr'g

Month FY Month FY Pending Permits Permits

General Refuse

New - 2 - 1 3

Closures - 1 - = 5

Renewals 2 3 - 1 16

Modifications - 9 - 9 -

Total 2 15 0 11 24 176 176
Demolition

New - - - - -

Closures - - - - -

Renewals - - - 1 1

Modifications - 1 - 1 -

Total 0 1 0 2 1 12 12
Industrial

New - 2 - 4 4

Clogures - - - - 1

Renewals - 2 - - 6

Modifications - 7 - 7 -

Total 0 11 0 11 11 104 104
Sludge Disposal

New - - - - 1

Clogures 1 1 - - 1

Renewals - - - -

Modifications - 1 - 1 -

Total 1 2 0 1 2 17 17
Total Solid Waste 3 29 ¢ 25 38 309 309

MAR.5S (11/84) (8B5285.B)

[
-



DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division September 1987

(Reporting Unit) (Month and Year)

PERMIT ACTIONS COMPLETED

*  County * Name of Source/Project * Date of  # Action *

* * [B8ite and Type of Same * Action * *

# * * * *
— None -

MAR.5S (11/84) (SB5285.B)



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division

(Reporting Unit)

* County

*
*
*

September 1987

PLAN ACTICNS COMPLETED

Name of Source/Project
/Site and Type of Same

* Date of
* Action
*

(Month and Year)

*
*
*

Action

Lane

Lincoln

Mul tnomah

Columbia

Lane

Grant

Mul tnomah

Marion

Bohemia, Inec.
Dorena Landfill
Existing industrial
waste landfiil

Georgia-Pacific ~ Toledo
Existing industrial
waste landfill

METRO

St. Johns Landfill
Existing muinicipal
waste landfill

Boise-Cascade Corp.

St, Helens Sludge Lndfl].
Existing industrial
waste landfill

Lane County
Franklin Landfill
Existing municipal
waste landfill

Grant County
Hendrix Landfill
Existing municipal
waste landfill

Riedel Waste Disposal
Systems, Inc.
Killingsworth Disp. Site
Existing demolition
waste landfill

Marion County
Brown's Island
Closed municipal
waste landfill

MAR.3 (5/79) SB7042

9/1/87

9/8/87

9/9/87

9/11/87

9/15/87

9/16/87

9/18/87

5/18/87

16

Plan disapproved

Plan approved

Plan approved
(refilling in
subarea 2)

Plan approved

Groundwater study
approved

Plan disapproved

Groundwater study
approved

Groundwater study
approved



“LDISPOS-R Hazardous Waste Disposal Requests Approved Between 7 OCT 87 PAGE 1
01-SEP-87 AND 30-SEP-87 for Chem-Security Systems, Ine., Gilliam Go.
DATE WASTE TYPE SOURCE DISPOSE ANNUALLY
28-SEP-87 API SEPARATOR SLUDGE PETROLEUM REFINING/RELATED IND 554 CU YD
1 Request(s) approved for generators in Alaska
09-SEP-87 LEAD/HYDROCARBON CONTAMINATED SOIL RCRA SPILL CLEANUP 300 CU YD
1 Request(s) approved for generators in British Columbia
01-SEP-87 WASTE 2,4-D ACID OTHER AGRICULTURAL CHEMICALS 2.70 CU YD
02-SEP-87 GRAPHITE SUMP SLUDGE GLASS CONTAINERS 27 CU YD
02-SEP-87 NITRIC ACID CONTAMINATED SOLID STEEL INVESTMENT FOUNDRIES 0.81 CU YD
02-3EP-87 1LAB PACK - POISONQOUS SOLID FEDERAL GOV'T 0.14 CU YD
21-SEP-87 LAB PACK-IGNITABLE POISON LIQUID FEDERAL GOV'T 0.27 GU YD
21-SEP-87 ACID MIXTURE B STEEL INVESTMENT FOUNDRIES 4 CU YD
28-3EP-87 FIRE DEBRIS CONTAMINATED WITH LEAD NON-SUPERFUND SITE CLEANUP 30 CU YD
28-5EP-87 ELECTROPLATING SOLIDS NON-SUPERFUND SITE CLEANUP 7.29 CU YD
8 Request(s) approved for generators in Oregon
s
~(J3-SEP-87 DIRT/STICKS/PETROLEUM PRODUCTS NON-SUPERFUND SITE CLEANUP 320 CU YD
09-SEP-87 ACETONE STILLBOTTOMS MISCELLANEOUS PLASTIC PRODUCTS 4.32 CU YD
09-SEP-87 MIXED ACIDIC WASTE/SOLIDS W/HEAVY METALS RADIO & TV TRANSMIT, SIGNALING 100 CU YD
21-SEP-87 CONTAMINATED SOIL & DEBRIS NON-SUPERFUND SITE CLEANUP 6000 CU YD
21-SEP-87 FERROUS OXIDE/CAUSTIC SCDA METAL COATING, ALLIED SERVICES 20 CU ¥D
21-SEP-87 ASBESTOS ENV. SERVICES CONTRACTORS 50.00 CU YD



“LDISPOS-R

21-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87
28-SEP-87

Hazardous Waste Disposal Requests Approved Between

01-SEP-87 AND 30-SEP-87 for

WASTE TYPE

LABR PACK - ORM-E

MELAMINE FORMALDEHYDE RESIN

DRILL CUTTINGS CONTAMINATED WITH VOLATILE ORGANICS
COBALT SULFATE

LAB PACK - ORM-A

INDUSTRIAL SEWER SLUDGE

LAB PACK - POISON B

GALLTUM ARSENIDE

PCE CONTAMINATED SOIL AND SOLIDS

WASTE PENTACHLORCPHENOL

16 Request(s) approved for generators in Washington

26 Reguests granted - Grand Total

81

hem-Security Systems, Inc.,

Gilliam Co.

OTHER GOVERNMENT AGENCY
PLASTICS MATERIALS, SYNTHETICS
NON-SUPERFUND SITE CLEANUP
RESEARCH & DEVELOPMENT LABS
OTHER GOVERNMENT AGENCY
NON-SUPERFUND SITE CLEANUP
OTHER GOVERNMENT AGENCY
RESEARCH & DEVELOPMENT LABS
NON-SUPERFUND SITE CLEANUP
WOOD PRESERVING

7 OCT 87 PAGE 2

DISPOSE ANNUALLY

CU YD

.4 CU YD
.43 CU YD
.14 CU YD
CU YD
.24 CU YD
CU YD
.54 CU YD
270 CU YD
0.27 GU YD

[ I " T - T O T W B



DEPARTMENT OF ENVIRONMENTAIL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program September, 1987

(Reporting Unit) (Month and Year)

SUMMARY OF NOISE CONTROL ACTIONS

New Actions Final Actions Actions
Initiated Completed Pending
Source
Category Mo FY Mo FY Mo Last Mo
Industrial/
Commercial 7 41 20 50 237 250
Airports 0 2 1 1

13



DEPARTMENT OF ENVIRONMENTAIL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program

September,

1287

(Reporting Unit)

*

FINAL NOISE CONTROL ACTIONS COMPLETED

(Month and Year)

*

*

County *# Name of Source and Location * Date # Action

Clackamas La Plante Body Shop, 9/87 In compliance
Milwaukie

Clackamas Mail-Well Envelope Company, 9/87 In compliance
Milwaukie

Clackamas Milwaukie City Water Pump #47 9/87 In compliance
Milwaukie

Multnomah Alder Creek Lumber Company, 9/87 No Violation
Sauvie Island

Multnomah Ash Grove Cement Co. Lime 9/87 In compliance
Plant, Rivergate, Portland

Multnomah Fluid Air Components, Inc. 9/87 In compliance
Portland

Multnomah Market Basket Thriftway, 9/87 In compliance
1214 SE Tacoma, Portland

Multnomah odonto Prosthetics, 9/87 In compliance
Portland

Multnomah Oregon Steel Mills, Rivergate 9/87 In compliance
Portland

Washington Baseline Thriftway, Aloha 9/87 In compliance

Washington Beaverton Volkswagen-Subaru, 9/87 No violation
Beaverton

Washington Bob’s Camper and Motor Home 9/87 No violation
Sales, Beaverton

Washington DMH, Inc., Forest Grove 9/87 In compliance

Washington Hoody Corporation, 9/87 In compliance

Beaverton



DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program

September, 1987

(Reporting Unit)

FINAL. NOISE CONTROIL ACTIONS CCMPLETED

(Month and Year)

3

*

*

County * Name of Source and Location * Date * Action
Washington Kaady Car Wash, Hillsboro 9/87 In compliance
Washington Kimball Auto Repair, Aloha 9/87 In compliance
Washington Permapost Products Company, 9/87 In compliance
Hillsboro

Washington Times Litho, Inc., 9/87 In compliance
Forest Grove

Marion Oregon State Fairground, 9/87 Music discon-
L.B. Day Amphitheater, Salem tinued

Coos Moore Mill & Lumber Company, 9/87 Source closed

Bandon

21



CIVIL PENALTY ASSESSMENTS

DEPARTMENT OF ENVIRONMENTAL QUALTITY
1987

CIVIL PENALTIES ASSESSED DURING MONTH OF SEPTEMBER, 1987:

Name and Location
of Violation

Case No. & Type
of Violation Date Issued Amount

Status

Roger DedJager
Jefferson, Oregon

GB7043

WQ-WVR-87-68 9/18/87 $1,000
Discharged manure

from manure storage

pond into public

waters.

AW
)

Respondent
intends to file
a hearing request
and answer by
10/16/87.



September, 1987
DEQ/EQC Contested Case Log

LAST
ACTIONS MONTH PRESENT
Preliminary Issues 1 1
Discovery 0 G
Settlement Action 3 2
Hearing to be scheduled 0 2
Department reviewing penalty 0 0
Hearing scheduled 1 0
HO's Decision Due 0 1
Briefing 0 0
Inactive _4 4
SUBTOTAL of cases before hearings officer. 9 10
HO's Decision Out/Option for EQC Appeal 1 0
Appealed to EQC 3 4
EQC Appeal Complete/Option for Court Review 1 ]
Court Review Option Taken 0 0
Case Closed 5 2
TOTAL Cases 14 16
15-AQ-NWR-87-178 15th Hearing Section case in 1987 involving Air
Quality Division violation in Northwest Region
jurisdiction in 1987; 178th enforcement action
in the Department in 1987.
$ Civil Penalty Amount
ACDP Air Contaminant Discharge Permit
AGl Attorney General 1
AQ Air Quality Division
AQCB Air Quality, Open Burning
CR Central Region
DEC Date Date of either a proposed decision of hearings
officer or a decision by Commission
BER Fastern Region
FB Field Burning
HW Hazardous Waste
HSW Hazardous and Solid Waste Division
Hrng Rfrl Date when Enforcement Section requests Hearing
Section schedule a hearing
Hrngs Hearings Section
NP Noise Pollution
NPDES National Pollutant Discharge Elimination System
wastewater discharge permit.
NWR Northwest Region
0SS On-Site Sewage Section
P Litigation over permit or its conditions
Prtys All parties involved
Rem Order Remedial Action Order
Resp Code Source of next expected activity in case
SS Subsurface Sewage (now 0S8}
SW Solid Waste Divisgion
SWR Southwest Region
T Litigation over tax credit matter
Transcr Transcript being made of case
Underlining New status or new case since last month's contested
case log
wQ Water Quality Division

WVR Willamette Valley Region

CONTES .B ‘ 2 4



September 1987

DEQ/EQC Contested Case Log
Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
WAH CHANG 04/78 04/78 Prtys 16-P-WQ~WVR~78—-2849-T Current permit in
NPDES Permit force. Hearing
Modification deferred.
WAH CHANG 04/78 04/78 Prtys 03~-P-WO-WVR—-78-2012-J Current permit in
NPDES Permit force. Hearing
Modification deferred.
McINNIS 09/20/83 09/22/83 Prtys 56-WO-NWR-83-79 Hearing deferred.
ENTERPRISES, WQ Civil Penalty
LTD., et al. of $14,500
McINNIS 10/25/83 10/26/83 Prtys 59-SS-NWR-83~33290P~5 Hearing deferred.
ENTERPRISES, 88 license revocation
LTD., et al.
FUNRUE = ARG & = e 83/35485~~=03/39485~~—06/ 20/ B0~ —unm Respr———-85-A0-FB-04-1431—— EQC order affirming penalty
Sivii-Penatey-of-5500 issued 7/14/87. Court review
option available. Penalty paid.
Appeal dismissed.
‘TWDANT § RUSSELL, 05/31/85 05/31/85 03/21/86 Prtys 15-HW~-NWR-85~60 Settlement action.
<rine. Hazardous waste
disposal
Civil rPenalty of
$2,500
BRAZIER FOREST 11/22/85 12/12/85 02/10/86 Dept 23-HSW-85 EQC issued declaratory ruling
PRODUCTS Declaratory Ruling July 25, 1986. Department of
Justice to draft final order
reflecting EQC action.
CONTES.T “i- October 10, 19287






September 1987

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
NULF, DOUG 01/10/86 01/13/86  (5/05/86 Dept 01-AQFB-85-02 Nulf appealed decision imposing
$500 Civil Penalty $300 civil penalty. EQC to
review at 12/4/87 meeting.
VANDERVELDE, ROY 06/06/86 06/10/86 11/06/86 Prtys 05-WO~-WVR-86-39 EQC to review at December 4, 1987
$5,500 Civil Penalty meeting.
RICHARD KIRKHAM 01/07/87 03/04/87 Resp 1-AQ-FB-86-08 EQC to review at December 4, 1987
dba, WINDY OAKS £680 civil penalty meeting.
RANCH
PAUL D. HOWELL 04/30/87 05/04/87 08/03/87 Hrgs/ 2~AQ-8SWR~87-17 Settlement action. August 3
dba, HOWELL Prtys  $5,000 asbestos hearing deferred.
ENTERPRISES penalties
EBRT-ANPONE—=~mm=r=—= 05/29/89--05/29/8F-—--8FF/24/8F~———— Preys--—3-85-NWR-87-33 No appeal of Hearing Officer's
dba-CASCADE $500~ciyit-penatey decision modifying penalty to
SEPTIC-PANK $100. Case closed.
_ ) SERViEE
73 MERTT Usa, 05/30/87 06/10/87 09/14/87 Prtys  4-WQO-NWR-87-27 Hearing Officer's decision due.
INC. $3500 civil penalty (oil)
PACIFIC COATINGS, 07/09/87 07/10/87 5-AQ-NWR-87-40 To be scheduled.
INC. 5500 civil penalty (odor)
VANPORT MFG. 09/14/87 09/16/87 Hrg 6-WO~-NWR-87—45 To be scheduled.

$800 civil penalty
(turbidity)

CONTES.T -2- October 10, 1987






September 1987

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case

Name Rgst Rfrrl Date Code Type & No. Status

THE WESTERN 09/11/87 09/15/87 Prtys 7-HW~-NWR-87-48 Preliminary issues.
COMPLIANCE RCRA § PCB violations

SERVICES, INC.

o

=1

CONTES.T -3~ October 10, 1987
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DEPARTMENT OF LENVIRONMENTAL QUALITY
AIR QUALITY DIVISION

MONTHLY ACTIVLITY REPORT

DIRECT SOURCES
PLAN ACTIONS COMPLETED

Permit Date Action Date
Number Source Name County Scheduled . Description Achieved
102 2515 ENANITE BATTERY SEPARATOR BENTGH 09/23/87 COMPLETED-APRVD 10/02/87
09/24./87 COMPLETED-APRVD 10/02/37
09 0015 BEND MILIVORK SYSTEMS INC DESCHUTES 09/16/87 COMPLETED-APRVD 10/27/87
10 0036 INTERNATIONAL PAPER CO.  DOUGLAS 08/03/87 COMPLETED-APRVD 09/25/87
12 0004 OREGON PINE LUMBER, ING. GRANT 08/18/87 COMPLETED-APRVD 10/12/87
15 0012 SOUTHWEST FOREST INDUSTR. JACKSCN 07/31/87 COMPLETED-AYRVD 10/0Z/87
15 0159 BIOMASS-ONE QPERATING CO. JACKSON 09/16,/87 COMPLETED-APRVD 10/12/87
i8 0006 JELD-WEN INC. KIAMATH 10/15/87 COMPLETED-APRVD 10/28/87
22 5193 WILIAMETTE INDUSTRIES LINN 08/24/87 COMPLETED-APRVD 10/26/87
22 5196 LEBANDN PLYWOOD, INC. LINN 08 /06 /87 COMPLETED-APRVD 09/24/87 -
22 7128 WILIAMETTE INDUSTRIES LINN 09/02/87 COMPLETED-APRVD 10/19/87
24 8025 TRUS JOIST CORF MARION 16,03,/87 COMPLETED-CNCLD 10/23/87
26 2931 GRAPHIC ARTS CENTER INC  MULTNGMAH 08/10/87 COMPLETED-APRVD 10/26/87
26 3238 REICHHOLD CHEM-SWIFT DIV MULTNOMAH 10/06 /87 COMPLETED-APRVD 10/13/87
26 3239 TEXTRONIX, INC. MULTNOMAL 10/26/87 COMPLETED-APRVD 10/28/87
36 8010 WILIAMINA LUMBER (O YAMHITT, 09/01/87 COMPLETED-APRVD 10/13/87 -
TOTAL NUMBER QUICK LOOK REPORT LINES 15
»)






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Air Quality Division

October, 1987

{Reporting Unit)

{(Month and Year)

SUMMARY OF AIR PERMIT ACTTIONS

Permit Permit
Actions Actions "~ Permit Sources  Sources
Received Completed Actions Under Regr'g
Month FY Month EY Pending Permits Permits
Direct Scources
New 4 12 5 15 12
Existing 2 9 1 8 11
Renewals 7 27 5 19 53
Medifications 6 22 8 27 11
Total 19 70 19 69 87 1398 1422
Indirect Sources
New 4 4 0 5 4
Existing 0 0 0 o 0
Renewals 0 0 0 0 0
Modifications ] 2 1 2 g
Total 4 6 1 7 4 276 280
GRAND TOTALS 23 76 20 76 91 1674 1702
Number of
Pending Permits Comments
11 To be reviewed by Northwest Region
15 To be reviewed by Willamette Valley Region
4 To be reviewed by Southwest Region
0 To be reviewed by Central Region
1 To be reviewed by Eastern Region
18 To be reviewed by Program Operations Section
25 Awaiting Public Notice
13 Awaiting end of 30-day Public Notice Period
87
MAR. 5 23

- AA5323






DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR QUALITY DIVISION

MONTHLY ACTIVITY REPORT

DIRECT SOURCES
PERMITS I1ISSULD

0¢

" Permit Appl. Date Type
Number Source Name County Name Revd. Status Achwvd. Appl.
} 03 2577 CLACKAMAS HIGH SCHOOL CLACKAMAS 07/06/87 PERMIT ISSUED  11/05/87 BNW
03 . 2583 MITWAUKIE HIGH SCHOOL CLACKAMAS 07/06/87 PERMIT ISSUED  11/05/87 RNW
04 - Q041 CAVENHAM FOREST INDUST.  CLATSOP 06/02/87 PERMIT ISSUED 11/06/87 MQD
05 2367 CASCADE AGGREGATES INC COLUMBYA 09/17/67 PERMIT ISSUED  14/23/87 RNW
22 6018 RAINIER WOOD PRODUCTS INC LINN 10/21 /87 PERMIT ISSUED  11/05/87 MOD
24 5956 MORSE BROS INC MARION 06/08/87 PERMIT ISSUED  11/06/87 EXT
24 7106 NORPAC FOODS, INC. MARION 10/21/87 PERMIT ISSUED 11/05/37 MOD
24 8057 MORSE BROS., INC. MARION 06/08/87 PERMIT ISSUED  11/06/87 NEW
26 3217 WILBUR ELLIIS COMPANY MULTNOMAH 00/00/00 PERMIT ISSUED  10/13/87 MOD
31 Q013 UWIQN FOREST PRODUCTS UNION 08/06/87 PERMIT ISSUED 11/02/87 MOD
31 Q039 SCHUBERT & SON'S READYMTX UNION 07/20/87 PERMIT ISSUED  11/05/87 NEW
34 2619 MORSE BROS., INC. WASHINGTON 10/06/87 PERMIT ISSUED  10/15/87 MOD
34 2670 PEERLESS CORPORATION WASHINGTON 10/19/87 PERMIT ISSUED  11/02/87 MOD
34 2677 CANACO CORPORATION WASHINGTON 10/08/87 PERMIT ISSUED  10/15/87 MOD
37 0159 FOULER CRUSHING PORT. SOURCE 09/10/87 PERMIT ISSUED  10/23/87 RNW
37 0185 TTILLAMOOK CO. ROAD DEPT  PORT.SOURCE 10/14/87 PERMIT ISSUED  11/02/87 RNW
37 0376 BART ASSOCIATES, TINC. PORT, SQURCE 07/14/87 PERMIT ISSUED  10/08/87 NEW
37 0377 CIRCLE CONSTRUCTION €CO.  PORT.SCURCE 07/13/87 PERMIT ISSUED  10/08/87 NEW
37 0378 SCHUBERT & SON‘S READYMIX PORT.SOURCE 07/20/87 PERMIT ISSUED 11/05/87 NEW
TOTAL. NUMBER QUICK ILOOK REPORT LINES 19






DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Air Quality Division Qctober, 1987
(Reporting Unit) (Month and Year)

PERMIT ACTIONS COMPLETED

* QCounty * Name of Source/Project * Date of * Action *®
* * /Site and Type of Same * Action ¥ %*
% % % * %
Indirect Sources

Multnomah Portland International 10/27/87 Addendum No. 3 Issued

Airport, 25,335 Spaces,
File No. 26-7908
{Modification)

MAR.6
AAS324

31






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Water Quality

(Reporting Unit)

QOctober 1987

{Month and Year)

PLAN ACTIONS COMPLETED -~ 13
*  County * Name of Source/Project  * Date of * Action *
* * /Site and Type of Same  * Action * *
* * * *
MUNICIPAL WASTE SQURCES — 7
Umatilla Milton—Freewater 10-7-87 Provisional Approval
Wastewater Project,
Storage and Irrigation
Clackamas Tri City Setvice District 10-23-87 Provisional Approval
Contract C-8
Misc Plant Additions
Clatsop Midway Mobile Home Park 11-2-87 Provisional Approval
Treatment and Digposal
System, 8050 gpd RGF
Tillamook WI-NE-MA Christian Church  10~20-87  Provisional Approval
Camp
Recirculating gravel filter
seepage bed 14,365 gpd
Harney BLM Complex, Burns 10-30-~87 Comments to Region
Bottomless Sand Filter
1000 gpd
Douglas South Umpqua SRA (revised} 10-22-87 Final Comments to
RFG, 2089 gpd 0DOT
Lane Country Squire Inn 11-2-87 Comments to Engineer
Holding/polishing pond (revised)
MAR.3 (5/79) WwC2688 Page 1






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Water Quality Division

(Reporting Unit)

October 1987

{Month and Year)

PLAN ACTIONS COMPLETED 13

# County * Name of Source/Project * Date of * Action *
* % [Site and Type of Same % Action * ¥*
* * * * *
INDUSTRIAL WASTE SOURCES ~ 6
Marion Merrill Hog Farm 10-8-87 Approved
Mul tnomah McCormick & Baxter 10-6—-87 Approved

Retort Drip Pads
Multnomah Cascade Corporation 10887 Approved

Waste Coolant & Chip

Disposal Contaminated Area
Columbia Steinfeld's Products 10-13-87  Approved

Groundwater Monitoring

Wells
Tillamook E.R. Filosi 10-22-87  Approved

Manure Control Facility
Tillamook Benjamin Hathaway 10-30-87  Approved

Manure Control System
MAR.3 (5/79) WGC2700 Page 1
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SOMMRY-F

Summary

of Actions Taken

On Water Permit Applications in OCT 87

5 NOV 87

Number of Applications Filed Number of Permits Issued Applications Current Number
------------------------------------------------------------------------ Pending Permits of
Month Fizcal Year Month Fiscal Year Issuance (1) Active Permits

Source Category NPDES WECF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF Gen NPDES WPCF  Gen NPDES WPCF  Gen
&Permit Subtype ----- ~o--s mmess coooo momel sl moome emnon mhlen mmeeo dmeen coeen meees mcees Snon e oooen omee
Domegtic

NEW 2 1 12 8 4 23

R 1

RWO 7 1 24 8 2 2 17 16 55 26

MW 1

MWO 19 2 6 1

Total 7 3 25 20 2 2 37 26 66 50 225 177 29
Industrial

N 2 4 13 2 4 6 14 3 13 6

RWO 2 2 7 10 2 1 3 91 22

MW 1

MO 1 4 2 1 ) 1 6 3 1 o 1

Total 2 3 2 11 16 14 2 5 4 7 12 14 26 37 7 165 135 393
Agricultural

NEW 1 171 171 1

RW

RWO 1 1 1 1 1

M

MWO 1 1

Total 1 1 1 1 172 172 1 2 2 12 228
Grand Total 9 7 2 37 37 15 4 7 176 46 38 186 93 89 7 392 324 650

1) Does not include applications withdrawn by the ap%éicant, applications where it was determined a permit was not needed,

and applications where the permit was demndled by D

It does include applications pending from previous months and those filed after 31-0CT-87.

NEW - New application
Rl Renewal with effluent limit changes
RWO - Renewal without effluent limit changes

Modification with increase in effluent limits
Modification without increase in effluent limits

it 1






Ce

 ISSUEZ-R ALl PERMITS ISSUED BETWEEN 01-OCT-87 AND 31-0CT-87

ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

PERMIT SUB-
CAT NUMBER TYPE TYPE OR NUMBER

FACTLITY FACILITY NAME CITY

General: Cooling Water

AGR 100 GENO1 MWO OR003239-5  96973/A WILIAMETTE EGG FARMS, INC. CANBY
General: Placer Mining
IND 600 GENO6 NEW 38200/B VALLEY HIGH OIL, GAS & MINERALS,

INC.
General:; Suction Dredges
IND 700 GENO7 NEW 103129/A WOODWARD, WARREN R.
IND 700 GENO7 NEW 103190/A BRANDON, TOM
General: Subsurface Suction (potential)
AGR 800 GENO8 NEW 12903/A C & B LIVESTOCK, INC HERMISTON OR
AGR 800 GENO8 NEW 7479/A BELTVIEW FARMS, INC. YAMHILL
AGR 800 GENO8 NEW 103018/A NEAHRING, STEVE NEHALEM
AGR 800 GENO8 NEW 103022/A MOSS CREEK VALLEY DAIRY BAY CITY
AGR 800 GENO8 NEW 103024/A ALLER, ROBERT COQUILLE
AGR 800 GENO8 NEW 103026/A PEARN, RICHARD CLOVERDALE
AGR 800 GENO8 NEW 103028/A DE JONG, JERRY & GALE 5CI0

COUNTY /REGION

CLACKAMAS /NWR

BAKER /ER

MOBILE SRG/AIL
JACKSON/SWR

UMATILLA/ER
YAMHILL/AWVR
TTLIAMOOK /NWR
TTLLAMOCK/NWR

CO0S/SWR

TILIAMOCK /NWR

LINN/WVR

5 NGV 87

08-0CT-87

02-0CT-87

01-0CT-87
28-0CT-87

01-0CT-87
01-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87

PAGE 1

31-DEC-90

31-JUL-91

31-JUL-91
31-JUL-91

31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92






|ISSUEZ2-R ALL PERMITS ISSUED BEIWEEN Ql-OCT-87 AND 31-0CT-87 5 NOV 87  PAGE 2
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

CAT I]\E]‘IEJ:DRgIEEE TYPE ng%é OR NUMBER. ~ FACILITY FACTLITY NAME CITY COUNTY /REGION }I)gg%ED E%g%RES

AGR 800 GENOS NEW 103030/A PLUM NELLIE FARM TILIAMOCK TILLAMOCK/NWR 02-0OCT-87 31-JUL-92
AGR 800 GENO8 NEW 103032/A LOVE, JOHN L CLOVEBDALE TILLAMOOK/NWR (2-0CT-87 31-JUL-92
AGR 800 GENOS NEW 103034/A WATLDISPUHL, JOHN SCIO LTNN/WVR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103036/A ZWEIFEL, LARRY & PAMELA TILIAMOOK TILIAMOOK/NWR.  02-0CT-87 31-JUL-92
AGR 800 GENOS NEW 103038/A BLANCHARD, TOM TILLAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GEXNO8 NEW 103041/A KNIGHT, JOHNNY & VIRGINIA MYRTLE POINT CO0S/SWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103042/A GIETEMA, CLARENCE SALEM MARTON/WVR, 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103044/A SUMICH & SONS, A. BLACHLY BENTON/WVE. 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103046/A FORSTER FARM, INC. NEHALEM TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENOS NEW 103048 /A HURT.IMAN, RON AND VCNNIE CLOVERDALE TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103050/A EARIY, J. PETER SCIO LINN/WVER 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103053/A HAYES DAIRY EAGLE POINT JACKSON/SWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103055/A BOQUIST, CLARENCE TILLAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENOE NEW 103057 /4 THUN JERSEYS TILIAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103059/A WAIDRON, DENNIS & BARBARA CLOVERDALE TILIAMOOK,/NWR 02-0CT-87 31-JUL-92
ACGR 800 GENOS NEW 103061/A DURRER, ROBERT & ELATNE TILIAMOOK TILLAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENOS NEW 103067/A VELLINGA, LEON TILIAMOOK TILLAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103069/A DERUYTER, JOHN TILIAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103071/A BLACK DIAMOND HOLSTEINS JUNCTION CITY ILANE/WVR 02-0CT-87 31-JUL-92
AGR 800 GEN08 NEW 103073/A SHREVE'S TRIPLE-K, DATRY FARM, INC. TILIAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103075/A MISTY MEADGW DAIRY TILIAMOOK TILIAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENO8 NEW 103077 /A HURLIMAN, GECRGE J. TILIAMOOK TILLAMOOK/NWR 02-0CT-87 31-JUL-92
AGR 800 GENOS NEW 103079/A VAN VELDHUIZEN, ARTHUR B. TURNER MARTCN/WVR, 02-0C1-87 31-JUL-92






| ISSUE2-R

CAT NUMBER TYPE
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8

ALL PERMITS ISSUED BETWEEN 01-OCT-87 AND 31-0CT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACTLITY NAME

COUNTY/REGION

5 NOV 87

DATE
ISSUED

103081/A SCHURIG, GERHARD
103084/A CHADWICK, VIRGIL
103086/A TWIGG FARM

103088/A DERSHAM, HAROLD
103091/A FATIRVIEW ACRES DATRY FARMS, INC.
103093/A MEADOW VIEW DAIRIES, INC.
103095/A PORTER, WALTER

103097/A SANDER DAIRY

103099/A FOREMAN, HAROLD J.
103101/A WETZEL, HENRY & MARJORIE
103104/A NOBLE, JERRY

103106/A LONELY LANE FARMS
103108/A HERMENS DAIRY FARM
103110/A BRASSFIELD, HOWARD A.
103112/A TRASKVIEW FARM INC.
103114/A GIST, DOROTHY

103116/A SHEDD DATRY

103118/A DATLY BLESSING DATRY
103120/A BOSCH DAIRY

103122/A JANES, GERALD

103124/A GERMANY, VANCE

103126/A NUGENT, DAVE

103128/A SCHROCK, CLEMENTS
103131/A DEVRIES, HANS

TILIAMOOK
CORNELTUS
CORNELIUS
TILLAMOOK
CLOVERDALE
NEHATEM
TILIAMOOK
GRANTS PASS
TILIAMOOK
GRANTS PASS
MI. ANGEL
MCMINNVILLE
CLOVERDALE
TILIAMOOK
CLOVERDALE
SHEDD
NYSSA
CENTRAT, POINT
MCMINNVILLE
OREGON GITY
CO0S BAY
MCMINNVILLE
TTLLAMOOK

02-0CT-87
02-0CT-87

WASHINGTON/NWR 02-0CT-87
WASHINGTON/NWR 02-0CT-87

TTLIAMOOK /NWR
TTLLAMOOK /INWR
TILIAMOOK /NWR
TILIAMOOK /NWR
JOSEPHTNE/SWR
TTLLAMOOK,/NWR
JOSEPHINE/SWR
MARTON/WVR
YAMHILL/WVR
TTLLAMOOK,/NWR
TTLIAMOOK/NWR
TTLIAMOOK /NWR
LINN/WVR
MALHEUR/ER
JACKSON/SWR
YAMHILL,/WVR
CLACKAMAS /NWR
COOS /SWR.
YAMHILL/WVR
TTLLAMOOK/NWR

02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87






AT], PERMITS ISSUED BEIWEEN 01-OCT-87 AND 31-0OCT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

| ISSUE2 -R
PERMIT
CAT NUMBER TYPE
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS

TVPE OR NUMBER  FACILITY FACTLITY NAME

NEW 103133/A DEJONG, JOHN

NEW 103135/A ZYISTRA, TED

NEW 103137/A C. H. 100S

NEW 103139/A A & H DAIRY

NEW 103141/A MEEUWSEN, WILLIS

NEW 103143/A OHLING, ORVILLE L.

NEW 103145/A PLANTENGA, LOUIE

NEW 103147/A HARMON & SON DAIRY

NEW 103149/A AAMODT DATRY, INC.

NEW 103151/A GIILINS, LEE

NEW 103153/A OLDENKAMP FARM INC.

NEW 103155/A GIENGER FARM'S

NEW 102971/A DAVIS, LEIGHTON & SON
NEW 102973/A HOFFMAN, WILLIAM J, DAIRY
NEW 102975/A SHERMAN, MAX W.

NEW 102977/A HURLIMAN, JOHN E. AND MILDRED R.
NEW 102979/A MOISAN DATRY

NEW 102981/A FIR RIDGE HOLSTEIN FARM
NEW 102983/A MARTELIA, STAN & ELATNE
NEW 102985/A VETSCH DAIRY

NEW 102988/A GERREN ATSMA

NEW 103007/A BEYER, JAMES H.

NEW 102990/A DATRY CENTER-OREGON STATE UNTV.

DAYTON
SCAPPOSE
GERVAIS
BANKS
ATBANY
TILLAMOCK

GRANTS PASS

HUBBARD
MONMOUTH
TILIAMOCK
TTLIAMOOK
CORVALLIS

DEER ISIAND

CANBY _
CLOVERDALE
SALEM

5C10
CLOVERDALE
PORTLAND
MT. ANGEL
STLVERTON
CORVALLIS

5 Nov 87

DATE
COUNTY/REGION ISSUED
LINN/WVR 02-0CT-87
YAMHITL/WVR  02-OCT-87
COLUMBIA/NWR  02-OCT-87
MARION,/WVR 02-0CT-87
WASHINGION/NWR 02-0CT-87
LINN/WVR 02-0CT-87
TILLAMOOK/NWR  02-OCT-87
JOSEPHINE/SWR  02-0CT-87
MARTON/WVR 02-0CT-87
POLK/WVR 02-0CT-87
TILLAMOOK/NWR ~ 02-0CT-87
TTLIAMOOK/NWR  02-0CT-87
BENTON/WVR 02-0CT-87
COLUMBIA/NWR ~ 02-OCT-87
CLACKAMAS/NWR  02-OCT-87
TILLAMOOK/NWR ~ 02-OCT-87
MARTON/WVR 02-0CT-87
LINN/WVR 02-0CT-87
TILIAMOOK/NWR 02 -0CT-87
MULTNOMAH/NWR ~ 02-0CT-87
MARTON,/WVR 02-0CT-87
MARTON,/WUR 02-0CT-87
BENTON/WVR 02-0CT-87

PAGE 4
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| ISSUE2-R
GAT NUMBER TYPE
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR - 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800
AGR 800

NEW

ATL PERMITS ISSUED BETWEEN 01-OCT-87 AND 31-0CT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

COUNTY/REGION

102992 /A COASTAL VIEW DATRY INC.

102994/A CRAVEN FARMS, INC.

102996/A FITCH, MELVIN & DELORIS

102998/A WIDMER FARMS, INC.
103000/A HURLIMAN, PETE & PAULA
103002/A DE JONA, WILLIAM
103004/A ROSS DATRY

103157/A O'DELL, TERRY & GAROL

103005/4 HANCOCK, ANTHONY & SUSAN

103003 /A CHERRY GROVE DAIRY
103001/A GODINHA DAIRY, TONY
102999/A MEADOWS, VERDE
102997/A SINKO, DOUGLAS Y.
102995/A KUNOERT, CHARLES (JR)
102993/A AVERILL, DON & JO
102991/A JORRITSMA DAIRY
102989/A DE JONG, TOM

102987/A J AND J FARMS
102986/A SILVA BROS. DAIRY CO.
102984/A WILSONVIEW DAIRY, INC.
102982/A KENNEDY, CALVIN
102980/A JENCK,KENNETH M.
102978/A DUTCH ACRES DATRY
102976/4 DATRYFOLKS FARMS

TILIAMOOK
CLOVERDALE
BEAVER
TILLAMOOK
NEHATFM
BONANZA

CO0S BAY
TILIAMOOK
CLOVERDALE
CO0S BAY
5CI0

GOLD HILL
MYRTLE POINT
ATBANY
TITIAMOOK
AURORA
KIAMATH FALIS
MT. ANGEL
CLOVERDALE
TILIAMOOK
RICKREATT
TILIAMOCK
WOODBURN
FOREST GROVE

TILLAMOOK /NWR
TTLLAMOOK,/NWR
TILLAMOOK,/NWR
TILLAMOOK /NWR
TTLLAMOOK /NWR
KLAMATH/CR
C00S /SWR
TTLLAMOOK /NWR
TTLLAMOOK/NWR
C00S, /SR
LINN/WR
JACKSON/SHR
C00S,/SHR
LINN/WVR
TTLIAMOOK /NWR
MARTON/WVR
KLAMATH/CR
MARTON/WVR
TILLAMOOK /NWR
TTLLAMOOK /NWR
POLK /WVR
TTLLAMOOK /NUR
MARTON/WVR

02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0GCT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CE-87
02-0CT-87
02-0CT-87
02-0CT-87
02 -0CT-87
02-0CT-87

WASHINGTON/NWR. 02-0CT-87

PAGE 5






| ISSUE2-R

PERMIT
CAT NUMBER TYPE

AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS8
AGR 800 GENOB
AGR. 800 GENOS
AGR 800 GENG8
AGR 800 GENOS8
AGR 800 GENO8
AGR 800 GENOS8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS

REW
NEW
NEW
NEW
NEW

ALl PERMITS ISSUED BETWEEN 01-0CT-87 AND 31-OCT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACTLITY FACILITY NAME

COUNTY/REGION

5 NGV 87

DATE
ISSUED

102974/A VANDER STELT, CORNELIUS
102972/A METCALFE, JAMES A. AND WIIDA L.
103156/A JOHNSON DAIRY

103152/A KAY, THOMAS

103150/A SHANKS, MARK G,

103148/A DELFORD, CORNING

103146/A HATHAWAY FARMS

103144/A ROTH, THOMAS

103142/A SHORTLIDGE, JAMES & DONNA
103140/A HEMENWAY FARMS

103138/A DOUBLE C-M DATRY

103136/A VAN LEEUWEN, EUGENE, ERNEST, & IVY
103134/A ASCHOFF, CARL

103132/A LEONNIG, WILLIAM
103130/A LOVE, DENNIS

103127/A SUNSHINE ACRES

103125/A LOUIS HILLECKE & SONS
103123/A MISSION IANE FARMS, INC.
103121/A JOHNSON, DWIGHT A.
103119/A VAN SMOORENBURG, WILLIAM H.
103117/A GOLDEN ACRES DAIRY
103115/A TOHL, C. DEAN & PATTI
103113/A TISUE HOLSTEINS

& ANN

HALSEY
TTLIAMOOR
NORTH BEND
COQUILLE
LEBANON
SCI0

TREE.
DAYTON
CLOVERDALE
COTTAGE GROVE
GLOVERDALE
$CI10
BORING
TILLAMOOK
HEBO
CLOVERDALE
HILLSBORO
ST. PAUL
MCMINNVILLE
GERVAIS
NEWBERG
TILIAMOOK
TILLAMOOK

LINN/WVR
TILLAMOOK /NWR
CO0S /SWR
CO0S/SWR
LINN/WVR
LINN/WVR
TTLIAMOOK /NWR.
YAMHYTI/WVR
TILIAMOOK /NWR
TANE/WVR
TTLLAMOOK /NWR
LINN/WVR
CLACKAMAS /NWR.
TTLLAMOOK /NWR
TTLLAMOOK/NWR
TILLAMOOK /NWR.

02-0CT-87
02-0CT-87
02-.0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87

02—OCT-87_

02-0CT-87

WASHINGTON/NWR 02-0CT-87

MARTON/WVR
YAMHILL,/WVR
MARTON/WVR
YAMHTLL,/WVR
TTLLAMOOK /NWR
TTLLAMOOK /NWR

02-0CT-87
02-0CT-87
02-0CT-87
02-0Cr-87
02-0CT-87
02-0CT-87

31-JUL-92
31-JUT.-92
31-JUL-92






184

| ISSUE2-R

PERMIT
CAT NUMBER TYPE
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENOS8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOCS
AGR 800 GENOS8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOB
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS8
AGR 800 GENOS
AGR 800 GENOB
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENDB8

AL, PERMITS ISSUED BEIWEEN O1-QCT-87 AND 31-0CT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

COUNTY/REGION

5 NoV 87

DATE
I5SUED

103111/A FABERS RIVERBEND HOLSTEINS
103109/A GANN, DENNIS
103107/A KALBERTA ACRES
103105/A NAEGEL, MATT & KATHY
103102/A WEAVER, HAROLD L.
103100/A WINANS, ROSS L.
103098/A ANDERSON, DON
103096/A BARLOW TRAIL DAIRY
103094/A THOMPSON, EMERY L.
103092/A NES-TILL FARMS, ING.
103089/A HURLIMAN, NICK
103087/A KJELDE DAIRY
103085/A ODETTE, MICHAEL
103083/A BOULDER CREEK DATRY
103080/A STRAUB, OTTO
103078/A GOODMAN, WILLIAM G.
103076/A WOODRUFF AND SONS, JOHN R.
103074/C HALE, KARL & DONNA

103072/A HOODVIEW DAIRY

103070/A BELLTREE HOLSTEINS

103068/A PENNEY, DAVID A. & PATRICIA J.
103066/A BOERSMA DATRY "
103060/A SCHRIBER, JOE A.

103058/A MILLER, RANDY & LYNNE

& VICTORIA L.

CLOVERDALE
BFAVERTON
TILLAMOCK
ASTORTA
RATINIER
COLTON
FAGIE CREEK
COQUILLE
BEAVER
CLOVERDALE,
COTTAGE GROVE
ONTARIO
BEAVER,
HUBBARD
TILLAMOOK
EUGENE
CLOVERDALE
CANBY
TURNER
TTLLAMOOK
GRANTS PASS
TILLAMOOK
TILLAMOCK

TILIAMOOK/NWR

02-0CT-87
02-0CT-87

WASHINGTON/NWR 02-0CT-87

TTLLAMOOK /NWR.
CLATSOP /NWR
COLUMBIA/NWR
CLACKAMAS /NUR
CLACKAMAS /NWR
CO0S/SWR
TTLLAMOOK /NWR
TTLLAMOOK /NWR
LANE,/WVR
MALHEUR /ER
TTLLAMOOK,/NWR
MARTON/WVR
TTLIAMOOK /NWR
LANE,/WVR
TTLIAMOOK,/NWR
CLACKAMAS /NWR
MARTON/WVR
TTLLAMOOK/NWR
JOSEPHINE/SWR
TTILLAMOOK /NWR
T'T1LLAMOOK,/NWR.

02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0cT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0GCT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-00T-87

PAGE 7

DATE
EXPIRES






| ISSUE2-R

PERMTT

CAT NUMBER TYPE

ALL PERMITS ISSUED BEIWEEN 01-OCT-87 AND 31-0CT-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS
AGR 800 GENOS
AGR 800 GENOS8
- AGR 800 GENOS
AGR 800 GENOS8
AGR 800 GENO8
AGR 800 GENOB
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOS8
AGR 800 GENO8
AGR 800 GENO8
AGR 800 GENOSB
AGR 800 GENOS

COUNTY, /REGION

MARTON/WVR
MARTON/WVR

TILLAMOOK/NWR
TILLAMOOK/NWR

MARION/WVE

TILTAMOOK/NWE.

KLAMATH/CR
CO0S /SWR

5 NOV 87

DATE
ISSUED
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87

TILIAMOOK/NWR  02-0OCT-87
WASHINGTON/NWR 02-0CT-87

JOSEPHINE/SWR

MARTON/WVR.

YAMHTIL/WVR
UMATTLIA/FR

TTLIAMOOK /NWR
TTLLAMOCK /NWR
TILIAMOOK /NWR

02-0CT-87
02-0CT-87
02-0CT-87
02-0CT-87

02-0CT-87
02-0CT-87
02-0CT-87

WASHEINGTON/NWR 02-0CT-87

C00S/SWR

02-CCT-87

TILLAMOOK/NWR 02-0OCT-87

GS?UY%E OR NUMBER  FACILITY FACILITY NAME CITY
NEW 103056/A COLEMAN RANCH INC. ST. PAUL
NEW 103054 /A NICKODEMUS, STEPHEN E. MT. ANGEL
NEW 103052/A BLEDSOE, LYLE C. BEAVER
NEW 103049/A BUCK, WILLIAM DALE TTLLAMOOK
NEW 103047/A CHRISTIANSEN, MARSHALL TURNER
NEW 103045/A BLASER, MARTIN ¢, TILLAMOOK
NEW 103043/A 4-D DAIRY KLAMATH FALLS
NEW 103041/A KNIGHT, JOHNNY & VIRGINTA MYRTLE POINT
NEW 103039/A GREEN, RUTH CLOVERDALE
NEW 103037/A MULHOLLAND FARM INC. GASTON
NEW 103035/A WILLIAMS VALLEY DATRY WILLIAMS
NEW 103033/A GRIESER, JESSE JEFFERSON
NEW 103031/A HAIGHT, GALVIN AMITY
NEW 103029/A RENCKEN, DON & RUTH MILTON
FREEWATER
NEW 103027/A THUNDERBIRD DAIRY, THE TILIAMOOK
NEW 103025/A TANNLER, NEIL A. TILLAMOOK
NEW 103023/A LANDOLT, RAMON & SUSAN TILLAMOOK
NEW 103021/A KISTNER & WEBER BANKS
NEW 103020/A BRETZEL, EDWARD BROADBENT
NEW 103019/A DONALDSON DAIRY TILLAMOOK
NEW 103082/A BOSCHMA DATRY HILLSBORO

WASHINGTON/NWR. 07-0CT-87

PAGE 8

31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92
31-JUL-92






ev

| ISSUE2-R

PERMIT

SUB-

CAT NUMBER TYPE TYPE OR NUMBER

General: Oily Stormwater Runoff

IND 1300 GEN13 NEW ORC03240-9

NPDES

DOM 100387 NPDES
IND 100218 NPDES
IND 3636 NPDES
DOM 100389 NPDES

RWO
MWO
MWO
RWG

WPCF

DOM 100386 WPCF
IND 100340 WPCF
IND 100388 WPCF
IND 100390 WPCF
IND 100391 WPCF
IND 100392 WPCF
DOM 100393 WPCF

RWO
MWO
RWO
RWO

RWO

ORO03116-0
OR002645-0
ORO00179-1
OR002061-3

ALL PERMITS ISSUED BETWEEN 01-0CT-87 AND 31-0QCI-87
ORDERED BY PERMIT TYPE, ISSUE DATE, PERMIT NUMBER

FACILITY FACILITY NAME

COUNTY/REGION

5 NOv 87

103159/A SOUTHERN PACIFIC PIPE LINES, INC.

90917/A UNITED NUCLEAR CORP
97246/B FOSTER FOODS OF OREGON, INC.
15825/B GEORGIA-PACIFIC CORPORATION
57871/A MONMOUTH, CITY OF

11364/8 BLACK BUTTE RANCH CORPCRATION
24192/B SUNSEEDS GENETICS, ING.
82980/A SOKOL BLOSSER WINERY, ING.
47262 /A RNUDSEN-ERATH WINERY
102509/A SUFOLLA INC.
102593/A BEND GOLF & COUNTRY CLUB
100036/B MILL-MAPLE PROPERTIES, INC.

EUGENE

CRESWELL
LEBANON
MONMOUTH

BROOKS
DAYTON
DUNDEE
SANDY
BEND

LANE/WVR

BAKER /ER
LANE/WVR
LINN/WVR
POLK /WVR

DESGHUTES /CR

MARTON/WVR

YAMHTLL/WVR
YAMHILL,/WVR
CLACKAMAS /NWR
DESGHUTES /CR

08-0CT-87

07-0CI-87
09-0CT-87
20-0CT-87
21-0CT-87

01-0CT-87
05-0CT-87
19-0CT-87
23-001-87
23-0CT-87
26-0CT-87

CLACKAMAS/NWR.  29-0CT-87

PAGE 9

31-JUL-88

30-JUN-92
30-JUN-91
29-FEB-88
31-0CT-92

31-A0G-92
30-APR-92
31-0CT-92
31-0CT-92
31-0CT-92
31-JUL-92
28-FEB-89






DEPARTMENT OF ENVIRONMENTAL QUALITY
MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division October 1987

(Reporting Unit) (Month and Year)

SUMMARY OF HAZARDOUS WASTE PROGRAM ACTIVITIES

PERMITS
ISSUED
Fiscal Year
No. to Date (FYTD) Planned in FY 88
Treatment -0~ ~0- —0-
Storage -0- -0- 7
Disposal -0- -0~ 1
INSPECTIONS
COMPLETED
__No. FYTD Planned in FY 88
Generator 6 19 38
TSD 3 8 29
CLOSURES
PUBLIC NOTICED CERTIFICATIONS ACCEPTED
No. FYITD Planned in FY88 No. FYTD Planned in FY 88
Treatment =0~ -0 -0~ -0 -0~ -0~
Storage -0- e 3 1 2 4
Disposal -0 ~0- 2 0 1 3

SB5285.A
MAR.2 (9/87)

44






Hazardous and Solid Waste Division

DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

(Reporting Unit)

General Refucse

October 1987

(Month and Year)

SUMMARY OF SOLID WASTE PERMIT ACTIONS

New

Closures
Renewals
Modifications
Total

Demolition
New

Closures
Renewals
Modifications
Total

Industrial
New

Closures
Renewal &
Modifications
Total

Sludge Dispo=al

New

Closures
Renewals
Modifications
Total

Total Scolid Waste

MAR.58 (11/84) (SB5285.B)

Permit Permit
Actions Actions Permit Sites Sites
Received Completed Actions Under Regqr'g
Month FY Month FY Pending Permits Permite
1 3 - 1 &
- 1 - - 5
1 4 - 1 17
1 10 1 10 -
3 18 1 12 26 176 176
- - - 1 1
- 1 . I -
0 1 0 2 1 12 12
- 2 - 4 4
- - - - 1
- 2 - - 6
- 7 —_ 7 _—
0 11 0 11 11 104 104
- - - - 1
- 1 - - 1
—_— 1 —_ 1 -
0 2 0 1 2 17 17
3 32 1 26 40 309 309






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division October 1987
{Reporting Unit) {(Month and Year)

PERMIT ACTIONS COMPLETED

*  County * Name of Source/Project * Date of % Action *
* *# [Site and Type of Same * Action * *
% * %* * *
Mul tnomah Metropolitan Service Dist. 10/21/87 Addendum issued.

St. Johns Landfil
Existing municipal waste
landfill.

MAR.55 {11/84) (SB5285.RB)






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Hazardous and Solid Waste Division

(Reporting Unit)

October 1987

(Month and Year)

PLAN ACTIONS COMPLETED

* County * Name of Source/Project * Date of # Action
* * /Site and Type of Same  * Action *
* % * %
Marion Marion County 10/2/87 Plan approved,
Woodburn Ash Storage
Facility
New incinerator ash
storage facility.
Mul tnomah ESCO Corporation 10/20/87 Plan approved,
ESCO - Sauvie Island
Landfill
Existing industrial
waste landfill,
Umatilla Rahn 10/28/87 Plan diaspproved.

Athena Landfill
Existing municipal
waste landfill.

SB7179 MAR,3 (5/79)

47






[DISPOS-R

22-0CT-87 MERCURY CONTAMINATED ELECTRICAL EQUIPMENT

1 Request(s) approved for generators in British Columbia

06-0CT-87

Hazardous Waste Disposal Requests Approved Between
01-0CT-87 AND 31-0CT-87 for Chem-Security Systems, Inc., Gilliam Co.

ACID CONTAMINATED WASTE

1 Request(s) approved for generators in Idaho

06-0CT-87
06-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87

PCB CONTAMINATED SOLIDS

PCB EQUIPMENT

ELECTROPIATING SOLIDS

SOIL CONTAMINATED WITH PENTACHLORPENOL
SLUDGE CAKE CONTAINING HEAVY METALS
CHROME SLUDGE

HAZARDOUS WASTE SOLID NOS-SPENT FILTERS
PCB EQUIPMENT

WASTE SOLIDIFIED CREOSOTE

PCB CONTAMINATED SOIL

WASTE SOLIDIFIED COFPPER-§-QUINOLATE
LAB PACK - MISCELLANEQUS

LAB PACK - POISON

DRAIN SIUDGE

14 Request(s) approved for generators in CGregon

a8
Co

LOCAL & SUBURBAN TRANSIT

SEMICONDUCTORS

NON-RCRA SPILL CLEANUP
ELEMENTARY & SECONDARY SCHOOLS
NON-SUPERFUND SITE CLEANUP
WOOD PRESERVING

OTHER ELECTRONIC COMPONENTS
SEMICONDUCTORS

OTHER ELECTRONIC COMPONENTS
PCB REMOVAI & CLEANUP ACTIVITY
RCRA SPILL CLEANUP

PCR REMOVAL & CLEANUP ACTIVITY
RCRA SPILL CLEANUP

OTHER GOVERNMENT AGENCY
MEDICAL & SURGICAL HOSPITALS
MINING MACHINERY

12 NOV 87 PAGE 1 -

DISPOSE ANNUALLY

30.00 CUBIC YARDS

20.00 CUBIC YARDS

0.27 CUBIC YARDS
1.35 CUBIC YARDS
7.83 CUBIC YARDS
500.00 CUBIGC YARDS
120.00 CUBIC YARDS
.24 CUBIC YARDS
.48 CUBIC YARDS
.54 CUBIC YARDS
.62 CUBIC YARDS
.40 CUBIC YARDS
.16 CUBIC YARDS
.41 CUBIC YARDS
.2 CUBIC YARDS
.70 CUBIC YARDS

[T e T o B - S N = I = L X ]






|DISPOS-R

06-0CT-87
06-0CT-87
06-0CT-87
06-0CT-87
06-0CT-87
08-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
16-0CT-87
22-0CT-87
22-0CT-87
22-00T-87
22-0CT-87
22-0CT-87
22-0GCT-87
22-0CT-87
22-0CT-87
22-0CT-87
22-0CT-87
26-0CT-87

24 Request(s) approved for generators in Washington

6V

Hazardous Waste Dis

01-0CT-87 AND 31-0CT-87 for

WASTE TYPE

LAE PACK - ORM-E

LAB PACK - POISON B

LAB PACK - OXIDIZER

LAB PACK - CORROSIVE LIQUID

LAB PACK - POISON B

API SEPARATOR SLUDGE/LIME SLUDGE

SOIL, SOLIDS CONTAMINATED WITH DIESEL OIL
SPENT POTLINING

THERMOMETER MERCURY & GLASS

LAR PACK-HISTORICAL TARRY WASTE
STILL BOTTOMS

SAND & PAINT RESIDUE/LEAD

SAND & PAINT RESIDUE/LEAD

ASBESTOS

SODIUM BICHROMATE/SOIL DEBRIS

LAB PACK - FLAMMABLE LIQUID

LAB PACK - POISON B

SUMP SEDIMENT WITH HEAVY METALS

SOIL CONTAMINATED WITH PHENOL
SOLIDIFIED ANILINE MIXTURE
PAINT/EPOXY/RESINS /ADHESTVES /VARNISH
MCGRAW EDISON ST33NT BATTERIES
SAPSTAIN(KOPPERS NP-1)DIP TANK
CONTAMINATED DRUMS/CANS - CRUSHED

gosal Requests Approved Between
hem-Security Systems, Inc., Gilliam Co.

COLLEGES & UNIVERSITIES
COLLEGES & UNIVERSITIES
COLLEGES & UNIVERSITIES
GOLLEGES & UNIVERSITIES
COLLEGES & UNIVERSITIES

HW TREAT/STORE/DISPOSE FCLTY
NON-SUPERFUND SITE CLEANUP
PRIMARY PRODUCTION OF ALUMINUM
PETROLEUM REFINING (& ASPHALT)
OTHER GOVERNMENT AGENCY
SPORTING & ATHLETIC GOODS
OTHER GOVERNMENT AGENCY

OTHER GOVERNMENT AGENCY

HW TREAT/STORE/DISPOSE FCLTY
RCRA SPILL CLEANUP

OTHER GOVERNMENT AGENCY

OTHER GOVERNMENT AGENCY

HW TREAT/STORE/DISPOSE FCLTY
RCRA SPILL CLEANUP

SIC UNKNOWN

HW TREAT/STORE/DISPOSE FCLTY
RAILROADS, LINE-HAUL OPERATING
WOOD PRESERVING

HW TREAT/STORE/DISPOSE FCLTY

12 WOV 87 PAGE 2

DISPOSE ANNUALLY

0.54 CUBIC YARDS
0.54 CUBIC YARDS
0.54 CUBIC YARDS
0.54 CUBIC YARDS
1.08 CUBIC YARDS
172.80 CUBIC YARDS
2500.00 CUBIC YARDS
5000.00 CUBIC YARDS
0.27 CUBIC YARDS
0.14 CUBIC YARDS
0.54 CUBIC YARDS
100.00 CUBIC YARDS
100.00 CUBIC YARDS
80.00 CUBIC YARDS
20.00 CUBIC YARDS
1.00 CUBIC YARDS
1.00 CUBIC YARDS
385.00 CUBIC YARDS
40.00 CUBIC YARDS
0.2 CUBIC YARDS
250.00 CUBIC YARDS
250.00 CUBIC YARDS
20.00 CUBIC YARDS
100.00 CUBIC YARDS






|[DISPOS-R Hazardous Wagte Dlsgosal Requests Approved Between

01-0CT-87 AND 31-0CT-87 for

40 Requests granted - Grand Total

0g

hem-Security Systems, Inc., Gilliam Co.

12 NOV 87 PAGE 3 -

DISPOSE ANNUALLY






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Progranm QOctober, 1987

(Reporting Unit) (Month and Year)

SUMMARY OF NOISE CONTROIL ACTIONS

New Actions Final Actions Actions
Initiated Completed Pending
Source
category Mo FY Mo FY Mo Last Mo
Industrial/
Commercial 4 45 15 65 226 237
Airports 3 5 1 1

)
-






DEPARTMENT OF ENVIRONMENTAL QUALITY

MONTHLY ACTIVITY REPORT

Noise Control Program

October,

1987

(Reporting Unit)

. FINAL NOISE CONTROL ACTIONS COMPLETED

*

{Month and Year)

*

*

County * Name of Source and lLocation * Date * Action
Clackamas Design Group, Lake Oswego 10/87 In compliance
Clackamas Morrow’s Palisades Grocery, 10/87 In compliance
Lake Osweqgo

Clackamas Plaid Pantry Market #127, 10/87 No violation
Lake Oswego

Clackamas Tualatin Valley Builders 10/87 In compliance
Supply, Lake Oswedgo

Multnomah Port of Portland, Terminal 10/87 In compliance
#4, Portland

Multnomah Schmitt Forge, Inc., 10/87 In compliance
Portland

Washington Cobb Crushed Rock, 10/87 No violation
SW Kochler Rcad, Beaverton

Washington Forest Grove Lumber Co., 10/87 In compliance
Forest Grove

Washington Ken Leahy Construction, 10/87 In compliance
Cornelius

Washington Tigard Thriftway, Tigard 10/87 In compliance

Washington Van Dyke Grain Elevators, 10/87 In compliance
Inc., North Plains

Marion The Ranch Restaurant and 10/87 In compliance
Lounge, Salen

Coos Air National Guard Radar 10/87 In compliance
Station, Hauser '

Wasco Union Pacific Railroad, 10/87 In compliance

The Dalles

Y






Noise Control Program

DEPARTMENT OF ENVIRONMENTAIL QUALITY

MONTHLY ACTIVITY REPORT

October, 1987

(Reporting Unit)

FINAL NOISE CONTROL ACTIONS COMPLETED

(Month and Year)

* * *
County * Name of Source and Location * Date * Action
Umatilla Pace Pallet Co., Adams 10/87 In compliance
Multnomah Portland Temporary Private 9/87 Boundary
(Norcrest China) Helistop, approved
Portland
Yamhill Newberg Community Hospital 10/87 Exception
Emergency Heliport, Newberg granted
Wallowa Smith Mountain Ranch Airport 10/87 Boundary
8.5 miles NW of Wallowa approved






CIVIL PENALTY ASSESSMENTS

DEPARTMENT OF ENVIRONMENTAL QUALITY
1987

CIVIL PENALTIES ASSESSED DURING MONTH OF OCTOBER, 1987:

Name and Location Case No. & Type
of Violation of Violation Date Issued Amount Status
Randall C. Meyers, Inc. AQOB-NAR-87-75 10/2/87 $250 Paid 10/22/87
Lake Oswego, OR Open burned construc-—

tion waste.

JB Rock Products, Inc. AQ-WVR-87-70 10/21/87  $2,000 Awaiting response
Jefferson, OR Operating a rock to the notice,
crusher without an
air contaminant
discharge permit.

Charles C. Leathers AQ-NWR-87-86 10/26/87  $150 Paid 11/4/87.
dba/Leathers 0il Co. Unloaded gasoline
Portland, OR without uging vapor

control hoses.

04
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October, 1987
DEQ/EQC Contested Case Log

LAST
ACTIONS MONTH PRESENT
Preliminary Issues 1 1
Discovery 0 0
Settlement Action 2 2
Hearing to be schedulegd 2 2
Department reviewing penalty 0 0
Hearing scheduled 0 0
HO's Decision Due 1 0
Briefing 0 0
Tnactive 4 4
SUBTOTAL of cases before hearings officer. 10 9
HO's Decision Out/Option for EQC Appeal 0 0
Appealed to EQC 4 5
BEQC Appeal Complete/Option for Court Review 0 0
Court Review Option Taken 0 0
Case Closed 2 0
TOTAL Cases 16 14
15-A0-NWR~-87-178 15th Hearing Section case in 1987 involving Air
Quality Division violation in Northwest Region
jurisdiction in 1987; 178th enforcement action
in the Department in 1987.
Civil Penalty Amount
ACDP Air Contaminant Discharge Permit
AGL Attorney General 1
AQ Air Quality Division
AQOB Air Quality, Open Burning
CR Central Region
DEC Date Date of either a proposed decision of hearings
officer or a decision by Commission
ER Eastern Region
FB Field Burning
HW Hazardous Waste
HSW Hazardous and Sclid Waste Division
Hrng Rfrl Date when Enforcement Section requests Hearing
Section schedule a hearing
Hrngs Hearings Section
Np Noise Polluticon
NPDES National Pollutant Discharge Elimination System
wastewater discharge permit.
NWR Northwest Region
0ss On-Site Sewage Section
P Litigation over permit or its conditions
Prtys All parties involved
Rem Order Remedial Action Order
Resp Code Source of next expected activity in case
88 Subsurface Sewage (now 0SS5)
sW Solid Waste Division
SWR Southwest Region
T Litigation over tax credit matter
Transcr Transcript being made of case
Underlining New status or new case since last month's contested
case log
WQ Water Quality Division
WVR Willamette Valley Region

o
CONTES.B 5 o






October 1987

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
WAH CHANG 04/78 04/78 Prtys 16-P-WQ-WWR~-78~-2849-J Current permit in
NPDES Permit force. Hearing
Modification deferred.
WAH CHANG 04/78 04/78 Prtys 03 ~P~WO-WVR~78~2012-T Current permit in
NPDES Permit force. Hearing
Modification deferred.
MCcINNIS 09,/20/83 09/22/83 Prtys 56-WQ-NWR-83~79 Hearing deferred.
ENTERPRISES, WO Civil Penalty
ITD., et al. of 514,500
McINNIS 10/25/83 10/26/83 Prtys 59-8S-NWR—-83~33290P~5 Hearing deferred.
ENTERPRISES, S8 license revocation
LTD., et al.
DANT & RUSSELL, 05/31/85 05/31/85 03/21/86 Prtys 15-HW-NWR~85-60 Settlement action.
INC. Hazardous waste
disposal
Civil Penalty of
$2,500
BRAZIER FOREST 11/22/85 12/12/85 02/10/86 Dept 23-HSW-85 BEQOC igsued declaratory ruling
PRODUCTS Declaratory Ruling July 25, 1986. Department of
Justice to draft final order
reflecting EQC action,
oA
3
CONTES T -1- November 10, 1987
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October 1987

DEQ/EQC Contested Case Log

Pet/Resp Hrng Hrng Hrng Resp Case Case
Name Rgst Rfrrl Date Code Type & No. Status
NULF, DOUG 01/10/86 01/13/86 05/05/86 Dept 01~-AQFB-85-02 Nulf appealed decision imposing
$500 Civil Penalty $300 civil penalty. EQC to
review at December 11, 1987
meeting.
VANDERVELDE, ROY 06/06/86 06/106/86 11/06/86 Prtys 05-WO-WVR-86-39 EQC to review at December 11,
$5,500 Civil Penalty 1987 meeting.
RICBARD KIREKHAM 01/07/87 03/04/87 Resp 1-AQ-FB-B6-08 EOC to review at December 11,
dba, WINDY OAKS $680 civil penalty 1987 meeting.
RANCH
PAUL D. HOWELL 04/30/87 05/04/87 08/03/87 Hrgs/ 2~-AO-SWR~87~17 Settlement action. August 3
dba, HOWELL Prtys $5,000 asbestos hearing deferred.
ENTERPRISES penalties
MERIT USA, 0s5/30/87 06/10/87 09/14/87 Prtys 4-WO-NWR-87-27 Hearing Officer's reduced
INC. $3500 ¢ivil penalty {oil) penalty to $2,000. Merit
appealed to
BOC.
PACIFIC COATINGS, 07/09/87 07/10/87 5~-A0-NWR-87-40 To be scheduled.
INC. $500 civil penalty (odor)
VANPORT MFG. 09/14/87 09/16/87 Hrg 6-WQ-NWR~87-45 To be scheduled.
$800 civil penalty
(turbidity)
THE WESTERN 09/11/87 09/15/87 Prtys  7-HW-NWR-87-48 Preliminary issues.
COMPLIANCE RCRA & PCB violations
SERVICES, INC.
CONTES.T -2- November 10, 1987







NEL GOLDSCHMIDT
GOVERNCA

Environmental Quality Commission
811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696

MEMORANDUM

To: Envirommental Quality Commission

From: Director

Subject: Agenda Item C, December 11, 1987, EQC Meeting

TAX CREDIT APPLICATICNS

Director's Recommendations

It is recommended that the Commigsion issue tax credit certificates for the
following pollution control facilities:

DEQ-46

Appl.
No. Applicant Facility
T-1887 Teledyne Industries Fugitive emissions collection and
scrubber improvements
T-1891 Teledyne Industries Wastewater clarifier improvements
T-1892 Teledyne Industries Crucible dump station and fume control
T-1893 Evanite Battery Industrial waste treatment and ground-
Separator, Inc. water monitoring wells.
T-1894 Portland General 0il spill containment.
Electric
(Bull Run Plant)
T-1895 Pacific Power and 0il spill containment.
Light (Tongue Point
Subgtation)
T-1896 Pacific Power and 0il spill containment.
Light (Seaside
Substation)
T-1897 Pacific Power and 0il spill containment.
Light (Young's Bay
Substation)
T-1898 Pacific Power and 01il spill containmment.
Light {(J. C. Boyle
Substation)
T-1899 Pacific Power and 0il spill containment.

Light (Maple Street
Substation)

T






Environmental Quality Commission

NEIL SOLOSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item C, December 11, 1387, EQC Meeting

TAX CREDIT APPLICATIONS

Director's Recommendations

It is recommended that the Commission issue tax credit certificates for the
following pollution control facilities:

Appl.
No. Applicant Facility
T~1887 Teledyne Industries Fugitive emissions collection and
scrubber improvements
T-1891 Teledyne Industries Wastewater clarifier improvements
T-1892 Teledyne Industries Crucible dump station and fume control
T-1893 Evanite Battery Industrial waste treatment and ground-
Separator, Inc. water monitoring wells,
T-1894 Portland General 0il spill containment.
Electric
(Bull Run Plant)
T-1895 Pacific Power and 0il spill containment.
Light (Tongue Point
: Substation)
T-1896 Pacific Power and 0il spill containment.
Light (Seaside
Substation)
T-1897 Pacific Power and 0il spill containmment.
Light (Young's Bay
Substation)
71898 Pacific Power and 0il spill containment.
Light {J. C. Boyle
Substation)
T-1899 Pacific Power and 0il spill containment.

Light (Maple Street
Substation)

DEQ-46
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T-1900 Pacifi¢c Power and 0il spill containment,
Light (Minam Sub-
station)

T-1901 International Paper Carbon monoxide monitors.
Co. (Gardiner Mill)

T-1903 Portland General 0il spill containment.
BElectric (Sullivan
Plant)

T-1904 Portland General 0il spill containment.
Blectric (Faraday
Plant)

T-2089 Timothy Christensen Manure holding facility.

T-2090 Pennwalt Corporation Industrial waste treatment

T-2098 H&P Mini Storage So0lid Waste Recycling.

T-2121 Maynard Kirkelie Straw storage shedd

T-2127 Portland General 0il spill containment.
Electric (McClain
Substation)

T-2128 Portland General 0il spill containment.
Electri¢ (University
Substation)

T-2151 Bend Mill Works Fugitive dust control.
Systems

T-2159 Portland General 0il spill containment.
FElectric (Salem
Substation)

T-2165 Portland General 0il spill containment.
Electric (Rockwood
Substation)

T-2166 Portland General 0il spill containment.
Electric (Mt. Angel
Substation)

T-2171 Portland General 0il spill containment.
Electric (Rainier
Substation)

T-2173 Portland General 0il spill containment.
Electric (Hogan
North Substation)

T-2177 Portland General 0il spill containment.
Electric (Colton
Substation)

T-2178 Portland General 0il spill containment.

Electric (Mt.
Pleasant Substation)
T-2198 Portland General 0il spill containment.
Electric (Willamina
Substation)
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T-2282 Tom Blanchard Manure holding facility.

T-2351 Portland General 0il spill containment.
Electric (Oak Grove
Plant)

T-2352 Portland General 0il spill containment
Electric (Fairmont
Substation)

Fred Hansen

C Nuttall:y

(503) 229-6484
November 10, 1987
M¥6353
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Proposed October 9, 1987 Totals:

Air Quality 8§ 243,107.14
Water Quality 842,091.50
Hazardous/Solid Waste 16,500.00
Noise -0-
$1,101,698.64

1987 Calendar Year Totals not including Tax Credits Certified at this EQC
meeting.

Air Quality $1,017,695.63
Water Quality 1,596,749.93
Hazardous/Solid Waste 555,799.00
Noisge Ui
$3,170,244.56

MY6353






Application No. T-1887

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Teledyne Industries, Inc.
Teledyne Wah Chang Albany
P.0. Box 460

Albany, OR 97321

The applicant owns and operates a zZirconium, hafnium, tantelum and niobium
production plant at 1600 0ld Salem Road Albany, Oregon.

Application was made for tax credit for an air pollution control facility,

Description of Facility

Area ventilation fugitive emission collection and scrubber system
improvements for the sand chlorination process area.

Claimed Facility Cost: §76,693
(Accountant's Certification was provided}.

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190, and by
QAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed August 6, 1984,
lesg than 30 days before construction commenced in September, 1984.
However, according to the process provided in OAR 340-16-015(1) (b) the
application was reviewed by DEQ staff and the applicant was notified
that the application was complete and that construction could
commence.

b. The request for preliminary certification was approved before
application for final certification was mede.

c, Construction of the facility was substantially completed on September
30, 1985, and the application for final certification was found to be
complete on July 23, 1987, within 2 years of substantial completion of
the facility.

Evaluation of Application

a. The facility is eligible because the sole purpose of the facility is
to prevent a gubstantial quantity of air pollution in the form of
chlorine or chloride emissions (toxic pollutants).






Application No. T-1887
Page 2

The facility consiste of a modification to the existing area
ventilation fugitive emission collection and scrubber system for the
Sand Chlorination area. The system is used to collect and control the
fumee resulting from equipment failure and maintenance operations.

The modification congists primarily of replacing existing 4—inch
flexible hoses with larger fiberglass reinforced permanent ductwork,
ingtallation of fiberglass caps for each nozzle opening and the
installation of three large fiberglass reinforced butterfly valves
replacing one existing butterfly wvalve.

b. There is no economic benefit to the applicant and the previous
existing system had never been certified as a pollution control
gystem; therefore, there is no return on the investment in the
facility and 100 of the facility cost is allocable to pollution
control,

5. Summation

a. The facility was constructed in accordance with all regulatory
deadlines.

b. The facility is eligible for final tax credit certification in that
the sole purpose of the facility is to prevent a substantial quantity
of air pollution and accomplishes this purpose by the redesign and
modification of the existing area ventilation fugitive emission
collection and scrubber system to eliminate an air contamination
source as defined in ORS 468.275.

c. The facility complies with DEQ statutes and rules and permit
conditions.

d. The portion of the facility cost that is properly allocable to
pollution control iz 100%.

6. Director's Recommendation

Based upon the findingg in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $76,693 with
100% allocated to pollution contrel, be issued for the facility claimed in
Tax Credit Application No. T-1887.

W.J. Fuller:edj
AD1597

(503) 229-5749
October 8, 1987






Application No. T-1891

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Teledyne Industries, Inc.
Teledyne Wah Chang Albany
P,0. Box 460

Albany, OR 97321

The applicant owng and operates a zirconium, hafnium, tantalum and
niobium production plant in Albany, Oregen.

Application was made for tax credit for a water pollution control
facility.,

Degcription of Facility

The facility consists of a concrete bottom to an existing wastewater
clarifier, a concrete 35" x 60' equalization sump, and a trash screen,

Claimed Facility Cost: $208,912.00
(Accountant's Certification wae provided).

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

&. The request for preliminary certification was filed July 10, 1985
more than 30 days before construction commenced on August 22,
1985.

b, The request for preliminary certification was approved before
application for final certification was made.

C. Congtruction of the facility was substantially completed on
December 17, 1985 and the application for final certification was
found to be complete on July 27, 1987 within 2 years of
substantial completion of the facility,
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4.

Evaluation of Application

a.

The facility is eligible because the sole purpose of the facility
is to prevent a substantial quantity of water pollution.

This prevention is accomplished by redesign to eliminate
industrial waste as defined in ORS 468.700,

Prior to installation of the claimed facility, wastewater flowed
through an unlined earthen sump prior to entering the wastewater
clarifier. The 100' diameter clarifier had concrete sides but
was constructed with an earthen bottom. Effluent from the
clarifier flows through settling ponds prior to discharging to
Truax Creek, The earthen sump was replaced with a 35' x 60°
concrete equilization basin. This basin was also designed to
collect floating oilas., A gelf-cleaning trash screen was
installed in a channel leading to the basin., In addition, a
concrete bottom was poured in the existing clarifier,

The concrete basin and clarifier bottom were installed to prevent
the potential for groundwater contamination, The trash screen
was installed to minimize down time of the clarifier. The new
facilities have functioned quite well. 0ils collected in the
equilization basin have been removed by oil absorption pads which
have been disposed as solid waste. The quantity of oil collected
has been minimal,

Analysis of HEligible Costs
One hundred percent (100%) of the cost of the facility is

allocable to pollution control. There is no return on investment
from this facility.

Summation

.

Ce

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in

that the sole purpose of the facility is to prevent a substantial
guantity of water pollution and accomplishes this purpose by the
redegign to eliminate industrial waste as defined in ORS 468.700,

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $208,912,00
with 100%Z allocated to pollution contrel, be issued for the facility
claimed in Tax Credit Application No. T-1891,.

L.,D., Patterson:c
wWC2667

(503) 229-5374
October 30, 1987












Application No, T-1892

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATICN REVIEW REPORT

1.

Applicant

Teledyne Industries, Inc.
Teledyne Wah Chang Albany
P.0. Box 460

Albany, OR 97321

The applicant ownse an operates a zirconium, hafnium, tantalum and
niobium production plant at 1600 0ld Salem Road, Albany, OR.

Application was made for tax credit for an air pollution control
facility.

Description of Facility

Crucible dump station and fume control.

Claimed Facility Cost: $62,233,
(Accountant's Certification was provided).

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by
OAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed April 29,
1985, more than 30 days before construction commenced on June 6,
1985.

b. The request for preliminary certification was approved before
application for final certification was made.

C. Construction of the facility was substantially completed on
September 16, 1985, and the application for final certification
wag found to be complete on August 6, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a, The facility is eligible because the principal purpose of the
facility is to comply with 2 requirement imposed by the
Department.

The claimed facility is a crucible dump station and fume control
and was installed to eliminate removing the contents of the
crucible in the open. The contents which were extremely hot,
smoked and frequently burned, Attempts to control these fugitive
emissions by placing sand arcund the contents of the cruecible met
with minimal success while at the same time creating solid waste.
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The claimed facility eliminated this condition by providing an
unloading station in an existing building, This faeility
includees a complete ventilation control sgystem consisting of duct
work leading to a scrubber system. The claimed facility also
includes a new breakout pad, storage pad, and other associated
equipment designed to enclose the crucible during breakout and
storage to prevent fugitive emissions (fumes) from escaping to
the atmogphere.

There is no econcmic benefit from operating the crucible dump
gtation; therefore, there is no return on the investment in the
facility and 100% of the facility cost is allocable to pollution
control,

5. Summation

&

b.

Ca

d.

The facility was constructed in accordance with all regulatory
deadlines.

The facility ie eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the Department to reduce air pollution

The facjlity complies with DEQ statutes and rules, and permit
conditions.

The portion of the facility cost that is properly allocable to
pollution control is 100%.

6. Director's Recommendation

Baged upon the findinges in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $62,233
with 100 allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1892.

WJ Fuller:edj

AD1570

(503) 229-5749
Ocyober 6, 1987






Application Ne. T-1893

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REFORT

1-

Applicant

Evanite Battery Separator, Inc,
P.0. Box E
Corvallis, OR 97339

The applicant owns and operates a battery separator manufacturing
facility in Corvallis, Oregon.

Application was made for tax credit for a water pollution control
facility,

Description of Facility

The facility consists of five double lined stainless steel sumps with
above-ground pumps and piping, a stainless steel liner for an
existing concrete gsump, two stainless steel tanks, an air stripper,
and four groundwater monitoring wells.

Claimed Facility Cost: $140,650.00
(Accountant's Certification was provided}.

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16,

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed May 22, 1986
more than 3C days before conastruction commenced on July 1, 1986.

b. The request for preliminary certification was approved before
application for final certification was made.

C. Construction of the facility was substantially completed on
April 16, 1986 and the application for final certification was
found to be complete on August 21, 1987 within 2 years of
gubstantial completion of the facility,

Evaluation of Application

a. The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the
Department to prevent water pollution.
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This prevention is accomplished by treatment of industrial waste
as defined in ORS 468.700.

Prior to installation of the claimed facility, waste waters
contaminated with TCE were blended with other waste streams and
conveyed to the biological waste water treatment system. Due to
concern about the possible impact on groundwater of TCE leakage
from sumps, underground pipes, and from the unlined treatment
ponds, the Department required the applicant to take special
precautions to protect groundwater.

Five double lined stainless steel sumps were installed to collect
all waste waters containing TCE. Pumps and above-ground piping
convey the waters to a TCE separator. 0il and TCE removed from
the geparator is stored in two stainless steel tanks for recycle
in the process. Effluent from the separatcr is pumped through a
gtripping column where TCE is exhausted to the atmosphere. The
treated water flows to a concrete transfer sump which has been
lined with stainless steel. Water is pumped from the transfer
sump to the biological treatment system prior to discharge to the
Willamette River,

The entire gystem, including the emissions from the air
stripper, were reviewed by the Department prilor to approval. TCE
has not been found in any of the groundwater monitoring wells,

Analysis of Eligible Costs

One hundred percent (100%Z) of the cost of the facility is
allocable to pollution control., There is no return on invest-—
ment from this facility, Although TCE is recycled to the
process, the operating expense of the recovery system is far
greater than the value of the TCE.

Summation

a.

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the Department to prevent water pollution
and accomplishes this purpose by the treatment of industrial
waste as defined in ORS 468.700,

The facility complies with DEQ statutes and rules,

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendatiocn

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $140,650.00
with 100Z allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1893.

L.D. Patterson:h
WH2412

(503) 229-5374
October 20, 1987












Application No. T-1894

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Portland General Electric Company
Bull Run Plant

121 8.W. Salmon Street

Portland, OR 97204

The applicant owng and operates the Bull Run hydroelectric plant near
Sandy, Oregon,

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility consists of oil level alamms for each of six oil cooled
transformers.

Claimed Facility Cost: $17,440.99

Procedural Requirements

The facility is governed by ORS 468,150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed July 26, 1983
more than 30 days before installation commenced on February 15,
1984,

b. The request for preliminary certification was approved before
application for final certification was made.

c. Installation of the facility was substantially completed on
September 26, 1985 and the application for final certification
was found to be complete on August 20, 1987 within 2 years of
substantial completion of the facility.






Application No. T-1894

Page 2

4,  Evaluation of Application

Q.

The facility is eligible because the sole purpose of the faecility
is to prevent a& substantial quantity of water pollution,

This prevention is accomplished through warning devices which
allow for containment of industrial waste as defined in ORS
468.700,

Prior to installation of the claimed facilities, there were no
devices to warn plant operators of lesks in the transformer
cooling systems. Any release of insulating oils from the
transformers could have gone undetected and entered the Bull Run
River. 0il level alams were placed on the six transformers to
warn operators of any change in oil level. Should the alamms
activate, coperators could immediately deploy containment devices
to prevent oil releases from the plant,

Analyeis of Eligible Costs

One hundred percent (100%) of the cost of the facility is
alloecable to pollution conttol. There is no return on investment
from this facility.

¢

5. Summation

d.

Ce

d.

The facility was constructed in accordance with all regulatory
deadlines,

The facility ie eligible for final tax credit certification in
that the sole purpose of the facility is to prevent a substantial
quantity of water pollution and accomplishes this purpose through
warning devices which allow for containment of industrial waste
as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.

6, Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Faeility Certificate bearing the cost of $17,440.99
with 100%Z allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1894.

L.D. Patterson:c

WC2609

(503) 229-5374
October 20, 1987






Application No. T-1895

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pacific Power & Light Company
920 S.W. 6th Avenue

Portland, OR 97204

The applicant owns and operates an electrical substation (Tongue Point
Substation) near Astoria, Oregon.

Application was made for tax credit for a water pollution control
facility,

Description of Facility

The facility described in this application is an oil spill containment
system consisting of an oil/water separator and 92' of 5"x3" angle
iton.

Claimed Facility Cost: $7,454.32

Procedural Requirements

The facility is governed by ORS 468,150 through 468,190 and by OAR
Chapter 340, Division 16,

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed September 13,
1985 more than 30 days before construction commenced on December

12, 1985.

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
January 6, 1986 and the application for final certification was
found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a, The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to control water pollutien.

This control is accomplished by redesign to contain industrial
waste as defined in ORS 468.700,

Pricr to installation of the claimed facility, there were no
means to contain oil spills from transformers at the Tongue Point
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Substation, To comply with requirements of the federal
government, the applicant installed oil spill containment
facilities around the transformers. Five inch high angle iron
was anchored around the perimeter of the transformer foundation
slab, Surface runoff, along with any oil, is routed to & new oil
cateh basin, With this system in place, all drainage from the
transformer area is controlled prior to entering storm sewers.

b. Analysis of Eligible Costs
One hundred percent (100%) of the cost of the facility is
allocable to pollution control., There is no return on investment
from this facility.

5. Summation

a, The facility was constructed in accordance with all regulatory
deadlines,

b. The facility is eligible for fimal tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Envirommental Protection
Agency to control water pollution and accompliches this purpose
by containing industrial waste as defined in ORS 468.700.

c. The facility complies with DEQ statutes and rules.

d, The portion of the facility cost that is properly allocable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $7,454,32
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1895.

L.D. Patterson:c
WC2616

(503) 229-5374
October 21, 1987






Application No. T-1896

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATICN REVIEW REPORT

1-

Applicant

Pacific Power & Light Company
920 S.W. 6th Avenue
Portland, OR 97204

The applicant owns and operates an electrical gsubstation (Seaside
Substation) in Seaside, Oregon.

Application was made for tax credit for a water pollution contrel
facility.

Description of Facility

The facility described in this application is an oil spill containment
system consisting of an oil/water separator with an oil stop valve,
and a concrete glab with 6 inch high perimeter curbs.

Claimed Facility Cost: $20,359.95
(Accountant's certification was provided)

Procedural Requirements

The facility governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16,

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed September 13,
1985 more than 30 days before construction commenced on December
15, 1985,

b, The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
January 6, 1986 and the application for final certification
was found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a. The facility ig eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to control water pollution. This
control is accomplished by redesign to contain industrial waste
as defined in ORS 468,700,
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The Seaside Substation is located adjacent to an irrigation
ditch., Prior to installation of the claimed facility, there were
no meang to contain oil spills. To comply with requirements of
the federal government, the applicant installed oil spill
containment facilities around the transformers, A concrete slab
with a 6 inch curb was poured around the perimeter of the
existing transformer foundations to direct any oil leakage
through a new oil/water separation sump, With this system in
place, all drainage from the transformer area is controlled prior
to entering the irrigation ditch,

Analygis of Eligible Costs
There is no return on investment from this facility. One hundred

percent (100%) of the facility cost is allocable to pollution
control,

5. Summation

a,

Ce

d.

The facility was constructed in accordance with all regulatory
deadlineg,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Envirommental Protection
Agency to control water pollution and accomplishes this purpose
by containing industrial waste as defined in ORS 468.700,

The facility complies with DEQ statutes and rules,

The portion of the faecility cost that ig properly allocable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $20,359,95
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1896.

L.D., Pattersonic

WC2615

(503) 229-5374
October 21, 1987



Application No. T—1897

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pacific Power & Light Company
920 S.W. 6th Avenue
Portland, OR 97204

The applicant owns and operates an electrical substation (Younge Bay
Substation) in Astoria, Oregon.

Application was made for tax credit for a water pollution control
facility,

Description of Facility

The facility described in this application is an ojil spill containment
gystem consisting of an oil/water separator with an oil stop valve,
and a concrete slab with 6 inch high perimeter curbs,

Claimed Facility Cost: $13,980.43

Procedural Requirements

The facility is governed by ORS 468,150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed September 13,
1985 more than 30 days before construction commenced on November
15, 1985,

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
January 6. 1986 and the application for final certification was
found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a. The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to control water pollution., This
control is accomplished by redesign to contain industrial waste
as defined in ORS 468.700.
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The Youngs Bay Substation is located adjacent to Youngs Bay in
Astoria, Prior to installation of the claimed facility, there
were no meang to contain oil spills, To comply with requirements
of the federal government, the applicant installed oil spill
containment facilities around the transformers. A concrete slab
with a 6 inch curb was poured around the perimeter of the
existing transformer foundations to direct any oil leakage
through a new oil/water separation sump, With this system in
place, all drainage from the transformer area iz contrelled prior
to entering the irrigation ditch,

Analysis of Eligible Costs
There ig no return on investment from this facility. One hundred

percent (100%) of the facility cost is allocable to pollution
control.

5. Summation

a,

d.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement impoged by the federal Environmental Protection
Agency to control water pollution and accomplishes this purpose
by containing industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules,

The portion of the facility cost that is properly allocable to
pollution control ig 100%.

6. Dbirector's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $13,980.43
with 100%Z allocated to pollution control, be isgsued for the facility
claimed in Tax Credit Application No. T—1897.

L.D., Patterson:c

WC2614

{503) 229-5374
October 21, 1987



Application No., T-1898

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pacific Power & Light Company
920 S5.W. 6th Avenue
Portland, OR 97204

The applicant owns and operates an electrical substation (J.C. Boyle
Substation) near Klamath Falls, Oregon.

Application was made for tax credit for a water pollution control
facility.

Degcription of Facility

The facility described in this application is zn oil spill containment
system consisting of an oil/water separator with an oil stop valve,
and four concrete glabs with 6 inch high perimeter curbs.

Claimed Facility Cost: $43,084.,43
(Accountant's certification was provided.)

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chjapter 340, Division 16,

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed November 26,
1985 legs than 30 days before construction commenced on December
6, 1985. The application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence,

b. The request for preliminary certification was approved before
application for final certification was made.

C. Construction of the facility was substantially completed on
January 7, 1986 and the application for finmal certification
was found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a, The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to control water pollution., This
control is accomplished by redesign to contain industrial waste
as defined in ORS 468,700,
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The J.C. Boyle Substation is located adjacent to the Klamath
River. Prior to installation of the claimed facility, there were
no means to contain oil spills, To comply with requirements of
the federal government, the applicant installed oil spill
contaimment facilities around the transformers, Four concrete
slabs with 6 inch curbs were poured around the perimeter of the
existing transformer foundations to direct any oil leakage
through a new oil/water separation sump, With this system in
place, all drainage from the transformer area is controlled prior
to entering the irrigation ditch,

Analygis of Eligible Costs
There ig no return on investment from this facility. One hundred

percent (100%) of the facility cost is allocable to pollutien
control.

5. Summation

e

Ce

d.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to control water pollutjon and accomplishes this purpose
by containing industrial waste as defined in ORS 468,700,

The facility complies with DEQ statutes and rules.

The portion of the facility coet that is properly allocable to
pellution control is 100%.

6., Director's Recommendation

Based upon the findings in the Summation, it is recommended thatr a
Pollution Control Facility Certificate bearing the cost of $43,084.43
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1898.

L.D, Patterson:c

WC2613

(503) 229-5374
October 21, 1987



Application No. T-1899

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pacific Power & Light Company
920 S.W. 6th Avenue
Portland, OR 97204

The applicant owns and operates an electrical substation (Maple Street
Substation) in Myrtle Point, Oregon.

Application was made for tax credit for a water pollution control
facil ity.

Description of Facility

The facility described in this application is an oil spill containment
system consisting of an oil/water separator with shutoff valves, 150'
of concrete diversion wall, and 35' of earth berm.

Claimed Facility Cost: $16,054.03

Procedural Requirements

The facility is governed by ORS 468,150 through 468,190 and by O0AR
Chapter 340, Division 16,

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed November 5,
1985 more than 30 days before construction commenced on December
6, 1985.

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
January 7, 1986 and the application for final certification
was found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a, The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Envirormental Protectien Agency to control water pollution. Thie
control is accomplished by redesign to contain industrial waste
as defined in ORS 468.700.
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The Maple Street Substation is located adjacent to storm sewers
that drain to the Coquille River. Prior to installation of the
claimed facility, there were no means to contain oil spills. To
comply with requirements of the federal government, the applicant
installed o0il spill containment facilities around the perimeter
of the substation, A small concrete diversion wall was installed
on the down—-slope sides of the substation and an earth berm was
constructed on the up-slope side. Surface draimage is routed
through a new cil/water separation sump with shutoff valves,

With this system in place, all drainapge from the transformer area
is controlled prior to entering the storm sewers.

Analysie of Eligible Costs
There is no return on investment from this facility., One hundred

percent (100%) of the facility cost is allocable to pollution
control.

5. Summation

a.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to control water pollution and accomplishes this purpose
by containing industrial waste as defined in ORS 468,700,

The facility complies with DEQ statutes and rules,

The portion of the facility cost that is properly allocable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $16,054,03
with 100% allocated to pellution control, be issued for the facilirty
claimed in Tax Credit Application No. T-1899.

L.,D. Pattersonic

WC2617

(503) 229-5374
October 21, 1987



application No. T-1900

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pacific Power & Light Company
920 S.W. 6th Avenue
Portland, OR 97204

The applicant owns and operates an electrical substation (Minam
Substation) in Minam, Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility described in this application is an oil spill containment

system consisting of an oil/water separator with an oil stop valve,
and a concrete slab with 6 inch high perimeter c¢urbs.

Claimed Facility Cost: §14,080.15

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed November 5,
1985 more than 30 days before construction commenced on August
20, 1986.

b. The reguest for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
September 19, 1986 and the application for final certification
was found to be complete on August 25, 1987 within 2 years of
substantial completion of the facility.

Evaluation of Application

a. The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal

Environmental Protection Agency to control water pollution. This

control is accomplished by redesign to contain industrial waste
as defined in ORS 468.700.
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The Minam Substation is located adjacent to the Wallowa River.
Prior to installation of the claimed facility, there were no
means to contain oil spills. To comply with reguirements of the
federal government, the applicant installed oil spill containment
facilities around the transformers. A concrete slab with a 6
inch curb was poured around the perimeter of the existing
transformer foundations to direct any oil leakage through a new
oil/water separation sump. With this system in place, all
drainage from the transformer area is controlled prior to
entering the Wallowa River.

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

percent (100%) of the facility cost is allocable to pollution
control.

5. Summation

a.

b.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protectiocn
Agency to control water pollution and accomplishes this purpose
by containing industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pellution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $14,080.15
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1900.

L.D. Patterson:c

WC2612

(503} 229-5374
November 18, 1987



Application No. T-1901

State of Oregon
Department of Envirohmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Agglicant

International Paper Company
Industrial Packaging Group
6400 Poplar Avenue

Memphis, TN 38197-4844

The applicant owne and operates an unbleached pulp and paper mill
utilizing the kraft process at Gardiner, Oregon.

Application was made for tax credit for an air pollution control
facility.

Description of Facility

Two microprocegsor based in-situ carbon monoxide analyzers with
controls, automated calibration, and installation.

Claimed Facility Cost: 8$53,781.14
(Accountant's Certification was provided).

Procedural Requirements

The facility is governed by ORS 468,150 through 468.190, and by
OAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed March 1B,
1985, more than 30 days before installation commenced on May 22,
1985,

b. The request for preliminary certification was approved before
application for final certification wag made.

c. Installation of the facility was substantially completed on
January 5, 1986 and the application for final certification was
found to be complete on August 31, 1987 within 2 years of
substantial completion of the facility.,

Evaluation of Application

a. The facility is eligible because the principal purpose of the
facility is to comply with an Environmental Quality Commission
approved compliance schedule to operate the two recovery furnaces
in compliance with the permitted level of 5 ppm total reduced
sulfur (TRS) continuously.
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To achdeve this level of control continuously in-situ carbon
monoxide (CO) analyzers were installed on both recovery furnaces
which have been upgraded to s "state of the art" design. The in-—
gitu carbon monoxide analyzers provide the necessary information
to properly control recovery furnace air distribution which is
necessary to minimize TRS emissions. The request for
Certification for Tax Credit for upgrade of both recovery
furnaces will be submitted on separate applications at a later
date.

The slight increase in recovery furnace efficiency resulting from
better distribution of recovery furnace air is not expected to
produce any significant economic benefit to the applicant.
Therefore, there would be no return on the investment in the air
pollution control facility and 10 of the facility cost is
allocable to pollution control.

5. Summation

&

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certificatiocn in
that the principal purpose of the facility is to comply with a
requirement imposed by the Department to reduce air pollution

The facility complies with DEQ statutes and rules, Commission
orders and permit conditions.

The portion of the facjlity cost that is properly allocable to
pollution contrel is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $53,78l.14
with 1000 allocated to pollution control, be isgued for the facility
claimed in Tax Credit Application Ne. T-1901.

WJ Fuller:cdj

AD1569

(503) 229-5749
QOctober 6, 1987



Application No. T-1903

State of Oregon’
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Portland General Electric Company
121 s.W. Salmon Street
Portland, OR 97204

The applicant owns and operates the Sullivan Plant hydroelectric plant
near West Linn, Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility ie an oil spill containment system consisting of an oil
stop valve, and concrete curbing,

Claimed Facility Cost: §7,814.32

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed April 29,
1985, more than 30 days before construction commenced on June 2,
1986.

b. The request for preliminary certification was approved before
application for final certification was made,

C. Construction of the facility was substantially completed on
August 25, 1986, and the application for final certification was
found to be complete on September 18, 1987 within 2 years of
substantial completion of the facility.
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4,  Evaluation of Application

a, The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution,

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700.

Prior to installation of the claimed facility, there were no
means to contain oil spills., To comply with the federal
requirements, the applicant installed oil spill containment
facilities, The perimeter of the transformer area was curbed
with concrete such that runoff and any oil spillage would be
directed to an existing sump. An oil stop valve was plumbed into
the sump, With this system in place, all drainage from the
substation is controlled prior to entering the Willamette River.

b. Analysis of Eligible Costs
There is no return on imnvestment for this facility. One hundred
(100) percent of the cost of the facility is allocated to
pollution control.

5. Summation

a, The facility was constructed in accordance with all regulatory
deadlines,

b. The facility is eligible for final tax credit certification in
that the principal purpose of the facility ies to comply with a
requirement imposed by the federal Envirommental Protection
Agency to prevent water pollution and accomplishes thiz purpose
by the containment of industrial waste as defined in ORS 468.700.

¢, The facility complies with DEQ statutes and rules.

d. The portion of the faecility cost that ig properly allocable to
pollution control is 100%.

6., Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of §7,814,32
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1903,

L. D. Patterson:c
WC2681
(503) 229-5374



Application No. T-1904

State of Oregon
Department of Envircnmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
Faraday Plant

121 5.W. Salmon Street

Portland, OR 97204

The applicant owns and operates the Faraday hydroelectric plant near
Estacada, Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility consists of o0il level alarms for each of three
transformers.

Claimed Pacility Cost: $15,5%4.01

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed July 3%, 1984
more than 30 days before installation commenced on September 1,
1985,

b. The request for preliminary certification was approved before
application for final certification was made.

c. Installation of the facility was substantially completed on
August 30, 1986 and the application for final certification
was found to be complete on September 18, 1987 within 2 years of
substantial completion of the facility.
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4. Evaluation of Application

as

The facility is eligible because the sole purpose of the facility
is to prevent a substantial quantity of water pollution.

This prevention is accomplished through warning devices which
allow for containment of industrial waste as defined in ORS
468.700.

Prior to installation of the c¢laimed facilities, there were no
devices to warn plant operators of leaks in the transformer
systems. Any release of insulating oils from the transformers
could have gone undetected and entered the Clackamas River. 0il
level alarms were placed on the three transformers to warn
operators of any change in 0il level. Should the alarms
activate, operators could immediately deploy containment devices
to prevent oil releases from the plant.

Analysis of Eligible Costs
One hundred percent (100%) of the cost of the facility is

allocable to pollution control. There is no return on investment
from this facility.

5. Summation

a.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the sole purpose of the facility is to prevent a substantial
guantity of water pollution and accomplishes this purpose through
warning devices which allow for containment of industrial waste
as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution contreol is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $15,594.01
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-1904.

L.D. Patterson:c

WC2680

{503) 229-5374



Application No. T-2089

State of Cregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Timothy Christensen
10735 Highway 101, S.
Tillamook, OR 97141

The applicant owns and operates a dairy fam in Tillamoock, Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is a manure control system consisting of a 15,538 cubie
foot solids storage area, 6,584 square foot roof over an exigsting
manure accumulation slab, and 258 feet of concrete curbing.

Claimed Facility Cost: $44,050.00
{Accountant's Certification was provided).

The Accountant certified a facility cost of $44,050.00. The U.S.
Department of Agriculture Stabilization and Conservation Service
reimbursed the applicant $32,602.00. This amount will be subtracted
by the applicant from the amount of tax credit for which he is
eligible when he files his State Income Tax Form.

Procedural Requirementg

The facility is governed by ORS 468,150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed April 28,
1986 more than 30 days before construction commenced on June 6,
1986.

b. The request for preliminary certification was approved before
application for final certification was made,

c. Construction of the facility was substantially completed on July
29, 1986 and the application for final certification was found to
be complete on September 4, 1987 within 2 years of substantial
completion of the facility.

Evaluation of Application

a, The facility is eligible because the sole purpose of the facility
ig to control a substantiasl quantity of water pollution,

This control is accomplished by elimination of industrial waste
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This control is accomplished by elimination of industrial waste
as defined in ORS 468.700. Industrial waste includes liquid and
solid substances which may cause pollution of the waters of the
state,

Prior to installation of control faeilities, manure was spread on
land throughout the year, which frequently resulted in these
materials entering Tillanook Bay via local ditches. The new
manure solides holding area allows for storage of animal manure
during wet weather conditions, The application of manure to land
during the drier summer months has greatly reduced contamination
of field runoff. Concrete curbing has been installed around the
edge of the manure collection slabs for containment, A roof was
constructed over an existing manure accumulation slab to minimize
the collection of rainwater in the contaminated area. This
provides more holding capacity for manure in the storage area.

The claimed facility provides no return on investment, It should
be understood that manure was spread on land prior to
installation of the control facilities. The timing of the land
application can now be controlled to minimize contamination of
storm runoff, The sole purpose of this facility is to contrel
wastes from the famm operation to reduce the contamination of the
Tillamook Bay Drainage Basin.

The Department conducted water quality surveys in Tillamook Bay
during 1979-1980. The surveys concluded that dairy operations
were a major cause of high bacterial contamination in the
drainage basin which threatened the oyster industry. The
Department required the development of a Tillamook Bay Drainage
Bagin Agricultural Non—Point Source Pollution Abatement

Plan which was incorporated into the North Coast Basin water
Quality Management Plan by the Environmental Quality Commisgion
on August 28, 1981. This plan requires the control of animal
waste from farm operaions in order to reduce water pollution.

Analysig of Eligible Costs

One hundred percent (100%) of the facility cost is allocable to
pollution control. There is no return on investment from this
facility,

5. Summation

a.

The facility was constructed in accordance with all regulatory
deadlines.
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b. The facility is eligible for final tax credit certification in
that the sole purpose of the facility is to control a substantial
quantity of water pollution and accomplishes this purpose by the
elimination of industrial waste as defined in ORS 468.700,

C. The facility complies with DEQ statutes and rules,

d. The portion of the facility cost that is properly allccable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $44,050.00
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2089.

L.D. Patterson:c
WC2619

(503) 229-5374
QOctober 21, 1987






Application No. T-2090

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Pennwalt Corporation
Inorganic Chemicals Division
6400 N.W. Front

Portland, OR 97208

The applicant owns and operates a chlorine, caustic soda, sodium
chlorate, and hydrochloric acid production plant in Portland, Oregon.

Application was made for tax credit for a water pollution control
facility,

Description of Facility

The facility is an automatic sodium metabisulfite addition system to
neutralize residual chlorine in waste water, The system consists of &
metabisulfite storage tank, a circulating pump, chlorine analyzers,
associated piping and control equipment.

Claimed Facility Cost: §53,203.99
(Accountant's Certification was provided).

Procedural Requirementsg

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed
April 17, 1986 more than 30 days before construction commenced on
June 1, 1986.

b. The request for preliminary certification was approved before
application for final certification was made,

c. Construction of the facility was substantially completed on
May 2, 1987 and the application for final certification was found
to be complete on August 11, 1987 within 2 years of substantial
completion of the facility.
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4.

Evaluation of Applicatien

=

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the
Department to reduce water pollution. The requirement is to
couply with a condition of a waste digcharge permit which was
based on a federal effluent guideline.

This reduction is accomplished by the use of treatment works for
industrial waste as defined in ORS 468.700,

Pennwalt's NPDES permit which was issued in March 1986, required
a substantial reduction of total residual chlorine in their waste
water discharged to the Willamette River. All effluent streams
with potential for residual chlorine contamination flow through
existing tanks prior to discharge to the river. However, the new
permit limits could not be achieved due to insufficient neutrali-
zation capability and to the lack of adequate chlorine analyzers.

Chlorine analyzers were installed in the existing tanks to
control a new automatic chlorine neutralization system. Sodium
metabisulfite ig automatically metered into the waste water prior
to entering the existing tanks. If the analyzers do not detect
residual chlorine, the water is allowed to discharge to the
Willamette River, If residual chlorine is detected in the second
tank, the water is diverted to a lined impoundment where it can
be metered back through the system.

Since installation of the facility, Pennwalt has easily complied
with the permit limitations., There has been no return on
investment from this facility. -

Analysis of Eligible Costs

One hundred permit (100%) of the facility cost is allocable to
pollution control.

Summation

a.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the Department to reduce water pollution
and accomplisghes this purpose by the treatment of industrial
waste as defined in ORS 468,700.



Application No. T-2090
Page 3
Ca The facility complies with permit conditions.

d. The portion of the facility cost that is properly allocable to
pollution control is 100%.

6., Director's Reccmmendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $53,203.99
with 1007 allocated to pollution control, be igsued for the facility
claimed in Tax Credit Application Neo. T-2090,

C. K. Ashbaker:h
WH2410

(503) 229-5325
10/19/87






Application No. T-2098

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATICN REVIEW REPORT

1.

Applicant

H & P Mini Storage

P.0. Box 6000
Grants Pass, OR 97527

The applicant owns and operates a Garbage Collection and Recycling
business at Grants Pass, Oregon.

Application was made for tax credit for a solid waste recycling
facility.

Description of Facility

The facility described in this application consists of five recycling
depots located at Rogue River, Eagle Point, Gold Hill, Cave Junction
and Grants Pasg. The depots consist of five metal storage buildings
(10* X 20').

Claimed Facility Cost: §$16,500 (Total facility cost was under $20,000
and copies of invoices and cancelled checks were provided to the
Department) .

Procedural Requirements

The facility is governed by ORS 468,150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed May 15, 1986
less than 30 days before construction commenced on June 1, 1986,
However, according to the procese provided in OAR 340-16-

015(1) (b), the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.

b, The request for preliminary certification was approved before
application for final certification was made.

C. Construction of the facility was substantially completed on March
1, 1987 and the application for final certification was found to
be complete on November 2, 1987. within 2 years of substantial
completion of the facility.

Evaluation of Application

a. The facility is eligible because the sole purpose of the facility
is to reduce a substantial quantity of solid waste by recycling,
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This reduction is accomplished by the use of a resource recovery
process. Approximately 127 tons of material per year will be
removed from the waste stream by this facility. The material
would otherwise be landfilled., The facility is in compliance
with Department rules.

Analyeis of Eligible Costs

Costs coneigt solely of five 10 X 20 metal buildings. Total cost
of the five buildings was $16,500.

Average annual cash flow is $1500. This results from the value
of recycled material minus operational costs, Dividing the
annual average cash flow into the cost of the facility gives a
return on investment factor of 11. Using table 1 of OAR 340-16-
030, for a life of 10 years the return on investment is zero.
Therefore, the percentage allocable is 100%.

5. Summation

a'

b.

The facility was constructed in accordance with all regulatory
deadlines.,

The facility is eldigible for final tax credit certification in
that the sole purpose of the facility is to reduce a substantial
quantity of seolid waste by recycling,

This reduction is accomplished by the use of a resource recovery
process.

The facility complies with DEQ statutes and rules,

The sole purpose of the facility is to utilize material that
would otherwise be solid waste by recycling.

The end product of the utilization, is competitive with an end
product produced in another state; and

The Oregon law regulating sclid waste imposes standards at least
substantially equivalent to the federal law,

The portion of the facility cost that is properly allocable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $16,500
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2098.

Steve Greenwood

SF2618

(503) 229-5782
November 3, 1987



Application No. TC-2121

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1. Applicant
Maynard E. Kirkelie
30312 Walnut Drive S.W.
Albany, Oregon 97321

The applicant owns the land and building and proposes to lease the
building to the straw cwner.

Application was made for tax credit for an air pollution control
facility.

2. Description of Clajmed Facility

The facility described in this application is a storage shed (104' x
144') located on Cakville Road, one and cne-half miles north of Highway
34 in Albany, Oregon. The building will provide cover for 1152 tons of
straw per year. The land and building are owned by the applicant. The
applicant provides this storage to the owner of the straw on a monthly
rental basis. The straw is exported to Japan for feed.

Claimed Facility Cost: $31,064.00
(Accountant's Certification was provided).

3. Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed June 9, 1986,
less than 30 days before construction commenced on June 17, 1986.
However, according to the process provided in OAR 340-16-

015(1) (b), the application was received by DEQ staff and the
applicant was notified that the application was complete, and
construction could commence.

b. The reqguest for preliminary certification was approved before
application for final certification was made.

c. Installation of the facility was substantially completed on
October 4, 1986, and the application for final certification was
found to be complete on September 21, 1987, within 2 years of
substantial completion of the facility.
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4, Evaluation of Application

d.

The facility is eligible because the sole purpose of the facility
is to reduce a substantial quantity of air pollution.

This is accomplished by providing covered storage of hay which
would otherwise have been field burned. This hay will be sold
when market conditions are good. The facility meets the
definition provided in OAR 340-16-025(2) (g) (A): "Equipment,
facilities, and land for gathering, densifying, processing,
handling, storing, transporting and incorporating grass straw or
straw based products which will result in reduction of cpen field
burning."

Analysis of Eligible Costs

The average annual cash flow from leasing storage space for straw
is $4,760.00. Dividing this into the cost of the facility
($31,064.00) gives a return on investment factor of 6.526. Using
Table 1 of OAR 340-16-030 for a life of ten years, the annual
percent return on investment is 8.5%; therefore, using the
reference percent return for 1986 of 17.4% from Table 2 of OAR
340-16-030, the percent allocable to pollution control is 51%.

5. Summation

a.

b.

C.

d.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the sole purpose of the facility is to reduce a substantial
quantity of air pollution. The facility accomplishes this purpose
by the reduction of air contaminants, as defined in ORS 468.27S.

The equipment complies with DEQ statutes and rules.

The portion of the facility that is properly allocable to
pollution control is 51%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $31,064.00,
with 51% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. TC-2121.

B. Finneran:p

MP1129

(503) 686-7837
November 23, 1987



Application No., T-2127

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S.W, Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is an oil spill containment system at the McClain
Substation in Salem, Oregon. The facility consists of approximately
300 feet of pressure treated 2 x 14 lumber, mason's sand, and 3/4
minus crushed rock.

Claimed Facility Cost: $11,180.38

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chpater 340, Divieion 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed June 19, 1986
less than 30 days before construction commenced on July 15, 1986.
However, according to the process provided in OAR 340-16-015 the
application was reviewed by DEQ staff and the applicant was
notified that the application was complete and that construction
could commence,

b. The request for preliminary certification was approved before
application for final certification was made,

T Consgtruction of the facility was substantially completed on
September 9, 1986 and the application for final certification was
found to be complete on September 3, 1987 within 2 years of
substantial completion of the facility.
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4,

Evaluation of Application

da

The facility ig eligible because the principal purpose of the
faeility ig to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700.

In accordance with federal law, electric utility companies must
provide oil gpill contaimnment facilities at substations where oil
filled equipment is utilized.

Three sides of the McClain Substation have been trenched and
backfilled with mason's sand., A 2 x 14 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm, The sand has been covered with crushed rock.

The untrenched side of the substation is upgradient. Normal
storm runoff will flow towards the trenches and pass through the
gand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
digpatched to the site. Eqguipment monitors would warn crews of
any failure. The crews would remove the oil and contaminated
sand, and reconstruct the facility following site cleanup.

Analysig of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pollution control.

Summation

8.

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water polliution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $11,180.38
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2127.

L. D. Patterson:c
WC2627

{503) 229-5374
Gctober 21, 1987






Application No. T-2128

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Portland General Electric Company
121 8,W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is an oil spill containment system at the University
Substation in Salem, Oregon. The facility consists of approximately
360 feet of pressure treated 2 x 14 lumber, 122 feet of railroad
tires, mason's sand, and 3/4 minus crushed rock,

Claimed Facility Cost: $10,781.96

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by 0AR
Chapter 340, Division 16. i

The facility met all statutory deadlines in that:

ae

The request for preliminary certification was filed June 19, 1986
less than 30 days before construction commenced on July 8, 1986,
However, according to the process provided in CAR 340-16-

015(1) (b), the application was reviewed by DHEQ staff and the
applicant was notified that the application was complete and that
congtruction could commence.

The request for preliminary certification was approved before
applicaticn for final certification was made.

Construction of the facility was substantially completed on
September 3, 1986 and the application for final certification was
found to be complete on September 18, 1987 within 2 years of
substantial completion of the facility.
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4.

Evaluation of Application

a.

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention ig accomplished by the containment of industrial
waste as defined in ORS 468,700.

In accordance with federal law, electric utility companies must.
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Two sides of the University Substation have been trenched and
backfilled with mason's sand. A 2 x 14 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm. The sand has been covered with crushed rock.

The untrenched sides of the substation are bemmed with rock
covered railroad ties, or a double layer of 2xl14 pressure treated
lumber which are partially buried in native socils, ©Normal storm
runoff will flow towards the trenches and pass through the sand
under the timber. In the event of an oil spill, the sand would
retard the oil and provide time for the cleanup crew to be
dispatched to the site. ZEquipment monitors would warn crews of
any failure. The crews would remove the oil and contaminated
sand, and reconstruct the facility following site cleanup.

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pollution control.

Summation

a,

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findinge in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $10,781.96
with 100% allocated te pollution control, be issued for the facility
claimed in Tax Credit Application No, T-2128,

L, D. Patterson:ic
WC2685
(503) 229-5374






Application No. T 2151

State of Oregon
Department of Environmental Quality

TAX RELIEF AFPPLICATION REVIEW REPORT

1.

Applicant

Bend Millwork Systems
Division of Nortec, Inc.
62845 Boyd Acres Road
Bend, OR 97701

The applicant owns and operates a facility for manufacturing wood
moulding, windows and doors in Bend, Oregon.

Application wag made for tax credit for an air pollution control
facility.

Description of Facility

The facility is an enclosure around the lower part of a bin for
loading trucks with wood residue. It ig constructed of a steel frame
work with metal siding and end curtains., Wood fines which previocusly
could be wind blown from the site are now contained.

Claimed Facility Cost: $19,336.00
(Accounting records and invoices were provided).

Procedural Requirements

The facility is governed by ORS 468,150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed July 14,
1986, less than 30 days before construction commenced on August
1, 1986. However, according to the process provided in OAR 340-
16-015(1) (b), the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
in accordance with OAR 340-16-015(d} construction could commence
immediately.

b, The request for preliminary certification was approved before
application for final certification was made.

C. Construction of the fucility was substantially completed on
September 1, 1986, and the application for final certification
was found to be complete on September 19, 1987, within 2 years of
substantial completion of the facility.
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4, Evaluation of Application

a.

The facility is eligible because the principal purpose of the
facility dis to comply with a requirement imposed by the
Department to reduce air pollution.

Thie reduction is accomplished by elimination of air contaminants
as defined in ORS 468.275,

An inspection by DEQ personnel indicates that the facility is
adequately containing fugitive dust and is in compliance with
emiggion standards and Air Contaminant Discharge Permit
Conditions.

The claimed costs are for material and the installation of the
enclosure arcund the bottom of an existing bin. The small amount
of wood fines collected would have negligible economic value.
There is no financial benefit to the company from operating the
facility, hence no return on the investment and 100 of the
claimed and documented costs sghould be allocated as pollution
control tax credit,

5. Summation

a'

b.

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the Department reduce air pollution and
accomplishes thisg purpose by the elimination of air contaminants
as defined in ORS 468,275,

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control ig 10@%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $19,336.00
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2151,

Don Neff:edj

AD1663

(503) 229-6480
October 23, 1987



Application No. T-2159

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is an oil spill containment system at the Salem
Substation in Salem, Oregon, The facility consists of an oil/water
separator with an oil stop valve.

Claimed Facility Cost: $10,488.50

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed August 11,
1986, more than 30 days before construction commenced on October
10, 1986.

b. The request for preliminary certification was approved before
application for final certification was made.

c, Construction of the facility was substantially completed on
Octcber 24, 1986 and the application for final certification was
found to be complete on September 3, 1987 within 2 years of
substantial completion of the facility.
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4, Evaluation of Application

8.

The facility is eligible because the principal purpcose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700,

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Prior to installation of the claimed facility, there were no
means to contain oil spills, To comply with the federal
requirements, the applicant installed oil spill containment
facilities. A new oil/water separator with an oil stop valve was
installed in the existing storm drain in the substation. With
this system in place, all drainage from the substation is
controlled prior to entering the Willamette River.

Analysis of Eligible Costs

There ie no return on investment for this facility. One hundred
(100) percent of the cost of the facility is allocated to
pollution control.

5, Summation

d.

Ca

d-

The facility was constructed in accordance with all regulatory
deadlines.

The facility ig eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468,700,

The facility complies with DEQ statutes and rules,

The portion of the facility cost that is properly allocable to
pollution control is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $10,488.50
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2159.

L, D. Patterson:c

WC2628

{503) 229-5374
Qctober 21, 1987



Application No, T-2165

State of Oregen
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Portland General Electric Company
121 S.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility.,

Description of Facility

The facility is an oil spill containment system at the Rockwood
Subgtation Gresham, Oregon. The facility consists of 320 feet of
pregsure treated 2 x 14 lumber, mason's sand, and 3/4 minus crushed
rock.

Claimed Facility Cost: $13,664.94

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed August 14,
1986 less than 30 days before construction commenced on August
26, 1986, However, according to the process provided in OAR 340-
16-015(1) (b) the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.

b. The request for preliminary certification was approved before
application for final certification was made,

c. ~ Construction of the facility was substantially completed on
May 31, 1987 and the application for final certification was
found to be complete on September 18, 1987 within 2 years of
subgtantial completion of the facility.
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4.

Evaluation of Application

a,.

d.

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention is accomplished by the containment of industrial
wagte as defined in ORS 468,700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Three sides of the Rockwood Substation have been trenched and
backfilled with mason's sand. A 2 x 14 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm. The sand has been covered with crushed rock.

The untrenched side of the substation is upgradient. Normal
storm runoff will flow towards the trenches and pass through the
gand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the site., BEquipment monitors would warn crews of
any failure. The crews would remove the oil and contaminated
sand, and recongtruct the facility following site cleanup,.

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pellution control,

Summation

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
polliution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $13,664,94
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2165.

L. D. Patterson:c
WC2683
(503) 229-5374






Application No. T-2166

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
gsubstations throughout Oregon.

Application was made for tax credit for & water pollution control
facility.

Description of Facility

The facility is an oil epill containment system at the Mt. Angel
Substation in Mt. Angel, Oregon. The facility consists of
approximately 200 feet of pressure treated 2 x 12 lumber, mason's
sand, and 3/4 minus crushed rock.

Claimed Facility Cost: $8,799.40

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division l6.

The facility met all statutory deadlines in that:
a, The request for preliminary certification was filed August 14,

1986 less than 30 days before construction commenced on August
26, 1986, The application was reviewed by DEQ staff and the

applicant was notified that the application was complete and that

congtruction could commence,

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
March 31, 1987 and the application for final certification was
found to be complete on September 11, 1987 within 2 years of
substantial completion of the faecility,
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4.

Evaluation of Application

a.

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Envirommental Protection Agency to prevent water pollution,

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Two sides of the Mt. Angel Substation have been trenched and
backfilled with mason's sand. A 2 x 12 pressure treated wood
timber hag been partially buried in the sand to act as a
containment berm. The sand has been covered with crushed rock.

The untrenched sides of the substation are upgradient. Normal
gtorm runoff will flow towards the trenches and pass through the
sand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the site. Equipment monitors would warn crews of
any failure., The crews would remove the oil and contaminated
sand, and reconstruct the facility following site cleanup.

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pollution control,

Summation

8,

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
polliution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $8,799,40
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2166.

L. D. Patterson:c
WC2626

(503) 229-5374
QOctober 21, 1987






Application No. T-2171

State of Oregon
Department of Environmmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 8.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is an oil spill containment system at the Rainier
Substation in Rainier, Oregon. The facility consiste of approximately
230 feet of pressure treated 2 x 14 lumbexr, mason's sand, and 3/4
minug crushed rock.

Claimed Facility Cost: $12,725.72

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed August 20,
1986 more than 30 days before construction commenced on January
6, 1987,

b. The request for preliminary certification was approved before
application for final certification was made.

a. Construction of the facility was substantially completed on
January 30, 1987 and the application for final certification was
found to be complete on September 11, 1987 within 2 years of
substantial completion of the facility,
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4,

Evaluation of Applicatiocn

a,

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution,

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Two sides of the Ranier Substation have been trenched and
backfilled with mason's sand, A 2 x 14 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm, The sand hasgs been covered with crushed rock.

The untrenched sides of the substation are upgradient, Normal
storm runoff will flow towards the trenches and pass through the
sand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the site, Equipment monitors would warn crews of
any failure., The crews would remove the oil and contaminated
sand, and reconstruct the facility following site cleanup,

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allecated to
pollution control.

Summation

de

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
tequirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the contaimment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly alleocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $12,725,72
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2171.

L. D, Pattersonic
WC2625

(503) 229-5374
October 21, 1987






Application No. T-2173

State of Oregon
Department of Environmental Quality

TAX RELTIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S.W. Salmon Sireet
Portland, OR 067204

The applicant owns and operates an electric utility company with
substations throughout Cregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is an oil spill containment system at the Hogan North
Substation in Gresham, Oregon, The facility consists of 286 feet of
pressure treated 2 x 12 lumber, mason's sand, and 3/4 minus crushed
rock.

Claimed Facility Cost: §$15,447.48

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16,

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed September 2,
1986 lesg than 30 days before construction commenced on September
30, 1986, However, according to the process provided in OAR 340-
16-015(1) (b) the application was received by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
November 25, 1986 and the application for final certification was
found to be complete on September 11, 1987 within 2 years of
substantial completion of the facility,
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4,

Evaluation of Application

a.

de

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention is accomplisghed by the containment of industrial
waste as defined in ORS 468.700,.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Three gsides of the Hogan North Substation have been trenched and
backfilled with mason's sand. A 2 x 12 pressure treated wood
timber hag been partially buried in the sand to act as a
containment berm, The sand has been covered with crushed rock,

The untrenched side of the substation iz upgradient, Normal
storm runoff will flow towards the trenches and pass through the
sand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the gite. Equipment monitors would warn crews of
any failure. The crews would remove the oil and contaminated
gand, and reconstruect the facility following site cleanup.

Analysis of Eligible Costsg
There iz no return on investment from this facility., One hundred

(100) percent of the cost of the facility is allocated to
pollution control.

Summation

The facility was constructed in accordance with all regulatory
deadlines,

The facility ie eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $15,447.48
with 100% allocated to pollution control, be issued for the facility
claimed in TPax Credit Application No. T-2173,

L. D, Patterson:c
WC2624

{503) 229-5374
October 21, 1987






Application No. T-2177

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S8.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facility,

Description of Facility

The facility is an oil spill containment system at the Colton
Substation in Colton, Oregon. The facility consists of 184 feet of
pressure treated 2 x 14 lumber, mason's sgand, and 3/4 minug crushed
rock,

Claimed Facility Cost: $£9,983.14

Procedural Requirements

The facility is governed by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a, The request for preliminary certification was filed September 10,
1986 less than 30 days before construction commenced on September
16, 1986. However, according to the process provided in OAR 340-
16~015(1) (b) the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.

b, The request for preliminary certification was approved before
application for final certification was made,

c. Construction of the facility was substantially completed on
April 17, 1987 and the application for final certification was
found to be complete on September 11, 1987 within 2 years of
substantial completion of the facility.
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4,

FEvaluation of Application

ae

ae

b.

C.

The facility is eligible because the principal purpose of the
facility iz to comply with a requirement imposed by the federal
Envirommental Protection Apgency to prevent water pollution.

Thieg prevention is accomplished by the containment of industrial
waste ag defined in ORS 468.700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Two sides of the Colton Substation have been trenched and
backfilled with mason's sand., A 2 x 14 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm., The sand has been covered with crushed rock.

The untrenched sides of the substation are upgradient. Normal
storm runoff will flow towards the trenches and pass through the
sand under the timber. In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the site, Equipment monitors would warn crews of
any failure. The crews would remove the oil and contaminated
sand, and reconstruct the facility following site cleanup.

Analysis of Eligible Costs
There i no return on investment from this facility., One hundred

(100) percent of the cost of the facility is allocated to
pollution control.

Summation

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for finmal tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water poellution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $9,983.14

with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2177,

L. D, Patterson:c
WC2623

(503) 229-5374
October 21, 1987






Application No, T—2178

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1.

Applicant

Portland General Electric Company
121 8.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
gubstations throughout Oregon.

Application was made for tax credit for a water pollution control
facility,

Degscriptijon of Facility

The facility ig an oil spill containment system at the Mt. Pleasant
Substation in Oregon City, Oregon. The facility consists of
approximately 450 feet of pressure treated 2 x 12 lumber, mason's
sand, and 3/4 minus crushed rock,

Claimed Facility Cost: §15,183,59

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed September 10,
1986 less than 30 days before construction commenced on September
15, 1986, However, according to the process provided in OAR 340-

16-015(1) (b), the application was reviewed by DEQ staff and the

applicant wasg notified that the application was complete and that

construction could commence.

b. The request for preliminary certification was approved before
application for final certification wag made.

c. Congtruction of the facility was substantially completed on

February 15, 1987 and the application for final certification was

found to be complete on September 11, 1987 within 2 years of
substantial completion of the facility.
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4.

Evaluation of Application

a,

The facility is eligible because the primcipal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution,

This prevention is accomplished by the containment of industrial
waste as defined in ORS 468.700.

In accordance with federal law, electric utility companieg must
provide oil spill containment facilities at substations where oil
filled equipment ig utilized.

Four gides of the Mt. Pleasant Substation have been trenched and
backfilled with mason's sand., A 2 x 12 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm. The sand hag been covered with crushed rock.

Normal storm runoff will flav towards the trenches and pass
through the sand under the timber. In the event of an oil spill,
the sand would retard the oil and provide time for the cleanup
crew to be dispatched to the site. Equipment monitors would warn
crews of any failure., The crews would remove the oil and
contaminated sand, and reconstruct the facility following site
cleanup,

Analysig of Eligible Costs

There is no return on investment from this facility. One hundred
(100) percent of the cost of the facility is allocated to
pollution contrel.

Summation

a,

The facility was constructed in accordance with all regulatory
deadlines.

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $15,183.59
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2178.

L. D, Patterson:c
WC2670

(503) 229-5374
Qctober 30, 1987






Application No. T-2198

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 S.W. Salmon Street
Portland, QR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon,

Application was made for tax credit for a water pollution control
facility,

Degcription of Facility

The facility is an oil spill containment system at the Willamina
Substation in Willamina, Oregon. The facility consists of 310 feet of
pressure treated 2 x 12 lumber, mason's sand, and 3/4 minus crushed
rock.

Claimed Facility Cost: $12,084.93

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed October 13,
1986 less than 30 days before construction commenced on November
11, 1986, However, according to the process provided in OAR 340-
16-015(1) (b) the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.

b. The request for preliminary certification was approved before
application for final certification was made.

Cc. Construction of the facility was substantially completed on
November 23, 1986 and the application for final certification was
found to be complete on September 18, 1987 within 2 years of
substantial completion of the facility,
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4.

Fvaluation of Application

d.

The facility is eligible because the principal purpose of the
facility is to comply with a requirement jmposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention is accomplished by the containment of industrial
waste ag defined in ORS 468.700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled equipment is utilized.

Four sides of the Willamina Substation have been trenched and
backfilled with mason's sand, A 2 x 12 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm. The sand has been covered with crushed rock.

Normal storm runoff will flow towards the trenches and pass
through the sand under the timber. In the event of an oil spill,
the sand would retard the oil and provide time for the cleanup
crew to be dispatched to the site. Equipment monitors would warn
crews of any failure, The crews would remove the oil and
contaminated sand, and reconstruct the facility following site
cleanup.

Analysis of Eligible Costs
There is no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pollution control,

Summation

a,

Ce

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468,700,

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $12,084,93
with 1007 allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2198,

L. P. Patterson:c
W(C2682
(503) 229-5374






Application No. T-2282

State of Oregon
Department of Envirommental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Tom Blanchard

10000 Chance Road

Tillamook, OR 97141

The applicant owns and operates a dairy farm in Tillamook, Oregon.

Application was made for tax credit for a water pollution control
facility.

Description of Facility

The facility is a manure control system consisting of a 20! diameter x
7.5' high concrete manure tank and 76' of FVC pipe.

Claimed Facility Cost: $8,819.66

The U.S. Department of Agriculture Stabilization and Conservation
Service reimbursed the applicant $3500.00. This amount will be
subtracted by the applicant from the amount of tax credit for which he

is eligible when he files his State Income Tax Form.

Procedural Requirements

The facility is governed by ORS 468,150 through 468.190 and by QAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The requesat for preliminary certification was filed May 19, 1987
less than 30 daye before construction commenced on May 20, 1987.
However, according to the process provided in OAR 340-16-

015(1) (k) the application was reviewed by DEQ staff and the
applicant was notified that the application was complete and that
construction could commence.,

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on
June 10, 1987 and the application for final certification was
found to be complete on August 13, 1987 within 2 years of
substantial completion of the facility.
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4,

3.

Evaluation of Application

a.

a.

The facility is eligible because the sole purpose of the facility
is to control a substantial quantity of water pollution.

This control is accomplished by elimination of industrial waste

as defined in ORS 468.700. Industrial waste includes liquid and
golid subetances which may cause pollution of the waters of the

state,

Prior to installation of control facilities, manure was spread
over land throughout the year, which frequently resulted in these
materials entering the Trask River, The new liquid manure tank
allows for storage of animal manure during wet weather
conditions., The application of manure to land during the drier
summer months has greatly reduced contamination of field runoff.
PVC piping was installed to convey milk parlor and milkhouse
wastes to the manure tank,

The claimed facility provides no return on investment. It should
be understood that manure was spread over land prior to
installation of the control facilities. The timing of the land
application can now be controlled to minimize contamination of
storm runoff. The sole purpose of this facility is to control
wastes from the farm operation to reduce the contamination of the
Tillamook Bay Drainage Basin.

The Department conducted water quality surveys in Tillamook Bay
during 1979 - 1980. The surveys concluded that dairy operations
were a major cause of high bacterial contamination in the
drainage basin which threatened the oyster industry. The
Department required the development of a Tillamook Bay Drainage
Basin Agricultural Nonpoint Source Pollution Abatement Plan which
wage incorporated into the North Coast Basin Water Quality
Management Plan by the Environmental Quality Commission on

August 28, 1981. This plan requires the control of animal waste
from farm operations in order to reduce water pollution,

Analysis of Eligible Costs

One hundred percent (100%) of the facility cost is allocable to
pollution control. There is no return on investment from this
facility.

Summation

The facility was constructed in accordance with all regulatory
deadlines,
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b. The facility is eligible for final tax credit certification in
that the sole purpose of the facility is to control a substantial
quantity of water pollution and accomplishes this purpose by the
elimination of industrial waste as defined in ORS 468.700.

c. The facility complies with DEQ statutes and rules.

d. The portion of the facility cost that is properly allocable to
pollution control is 100Z.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $8,819.66
with 100% allocated to pollution control, be igsued for the facility
claimed in Tax Credit Application No. T-2282.

L.D, Patterson:h
WH2411

(503) 229-5374
10/19/87






Application No. T-2351

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
Oak Grove Hydroelectric Plan

121 S.W. Salmon Street

Portland, OR 97204

The applicant owns and operates the Oak Grove hydroelectric plant near
Three Lynx, Oregon.

Application was made for tax credit for a water polilution control
facility.

Description of Facility

The facility consists of oil level alarms for each of six cil cooled
transformers. :

Claimed Facility Cost: $82,031.15
(Accountant's Certification was provided)

Procedural Requirements

The facility is governed by by ORS 468.150 through 468,190 and by OAR
Chapter 340, Division 1lé.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed September 29,
1983 more than 30 days before installation commenced on October
31, 1984.

b. The request for preliminary certification was approved bhefore
application for final certification was made.

c. Installation of the facility was substantially completed on
November 21, 1986 and the application for final certification
wag found to be complete on September 3, 1987 within 2 years of
substantial completion of the facility.
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4. Bvaluation of Application

a.

The facility is eligible because the sole purpose of the facility
is to prevent a substantial guantity of water pollution.

This prevention is accomplished through warning devices which
allow for containment of industrial waste as defined in ORS
468,700,

Prior to installation of the claimed facilities, there were no
devices to warn plant operators of leaks in the transformer
cooling systems. Any release of insulating oils from the
transformers could have gone undetected and entered the Clackamas
River. O0il level alarms were placed on the six transformers to
warn operators of any change in oil level. Should the alarms
activate, operators could immediately deploy containment devices
to prevent oil releases from the plant.

Analysis of Eligible Costs
One hundred percent {100%) of the cost of the facility is

allocable to pollution control. There is no return on investment
from this facility.

5. Summation

aa

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the sole purpose of the facility is to prevent a substantial
quantity of water pollution and accomplishes this purpose through
warning devices which allow for containment of industrial waste
as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution centrol is 100%.

6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $82,031.15
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No. T-2351.

L.D. Patterson:c

WC2679

{503) 229-5374
October 30, 1987



Application No. T-2352

State of Oregon
Department of Enviromnmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Portland General Electric Company
121 3.W. Salmon Street
Portland, OR 97204

The applicant owns and operates an electric utility company with
substations throughout Oregon.

Application was made for tax credit for a water pollution control
facil ity.

Description of Facility

The facility ig an odil spill containment system at the Faimont
Substation in Salem, Oregon, The facility consists of 306 feet of
pressure treated 2 x 12 lumber, mason's sand, and 3/4 minue crushed
rock,

Claimed Facility Cost: $28,222.03
(Accountant's Certification was provided)

Procedural Reguirements

The facility is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The request for preliminary certification was filed July 16, 1985
more than 30 days before construction commenced on October, 1985.

b. The request for preliminary certification was approved before
application for final certification was made.

c. Construction of the facility was substantially completed on

January 22, 1986 and the application for final certification was

found to be complete on September 3, 1987 within 2 years of
substantial completion of the facility.
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4,

Evaluation of Application

a.

The facility is eligible because the principal purpose of the
facility is to comply with a requirement imposed by the federal
Environmental Protection Agency to prevent water pollution.

This prevention ig accomplished by the containment of industrial
waste as defined in ORS 468,700.

In accordance with federal law, electric utility companies must
provide oil spill containment facilities at substations where oil
filled eguipment ig utilized.

Three sides of the Faimmont Substation have been trenched and
backfilled with mason's sand. A 2 x 12 pressure treated wood
timber has been partially buried in the sand to act as a
containment berm. The sand has been covered with crushed rock.

The untrenched side of the substation is upgradient. Normal
storm runoff will flow towards the trenches and pass through the
sand under the timber. 1In the event of an oil spill, the sand
would retard the oil and provide time for the cleanup crew to be
dispatched to the site., Equipment monitors would warn crews of
any failure., The crews would remove the o0il and contaminated
sand, and reconstruct the facility following site cleanup.

dnalysis of Eligible Costs
There ig no return on investment from this facility. One hundred

(100) percent of the cost of the facility is allocated to
pollution control.

Summation

a.

The facility was constructed in accordance with all regulatory
deadlines,

The facility is eligible for final tax credit certification in
that the principal purpose of the facility is to comply with a
requirement imposed by the federal Environmental Protection
Agency to prevent water pollution and accomplishes this purpose
by the containment of industrial waste as defined in ORS 468.700.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly allocable to
pollution control is 100%.
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6. Director's Recommendation

Based upon the findings in the Summation, it is recommended that a
Pollution Control Facility Certificate bearing the cost of $28,222,03
with 100% allocated to pollution control, be issued for the facility
claimed in Tax Credit Application No, T-2352.

L. D. Patterson:c
WC26 84
(503) 229-5374



Environmental Quality Commission

DEQ-46

NEL GOLDSHMICT 811 8W SIXTH AVENUE, PORTLAND, OR 87204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Public Forum, December 11, 1987, EQC Meeting

Informational Report: Mr. Gary Newkirk;
Twin Rocks Sanitary District

The Department staff have discussed and have been corresponding
with Mr. Gary Newkirk regarding a sewer problem. Mr. Newkirk owns
a vacation or rental home which is connected to the Twin Rocks
Sanitary District’s sewerage system and has had raw sewage back up
into the house on several occasions over a period of years. He
has indicated he will appear before the Commission at the December
11, 1987 meeting to discuss his problems in additional detail.

This situation concerns two major issues: the Department’s
responsibility when waters of the state are threatened, and how
problems are handled when sewage is deposited in a private
residence. This report includes a summary of the Department’s
research and conclusions regarding Mr. Newkirk’s complaints.

DISCUSSION

In recent conversations between Mr. Newkirk and staff, it is Mr.
Newkirk’s contention that the Department is responsible for
requiring the District to correct any problem with his property
because the Department reviewed and approved the original design
plans for the sewerage system. ORS 468.724 requires the
Department to review and approve plans for sewerage facilities.
In addition, facilities must be constructed in accordance with
approved plans. We believe the District has complied with this
statute.

The Commission has adopted rules to implement ORS 468.724. These
rules specifically state that the Department does not warrant the
plans and specifications submitted for approval; approval
indicates that such plans are consistent with standards and that
the sewerage system should be able to meet effluent standards as
required (OAR 340-52-030).
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The Department’s primary authority relative to the control of
water pollution is derived from ORS 468.700 through 468.742. This
authority centers on protecting the gquality of the waters of the
state and contreolling the placing of pollutants into waters of the
state or in a location where the pollutants are likely to enter
waters of the state. The Department does not believe the statute
grants authority to regulate the discharge of sewage onto private
‘property unless it can be shown to enter or potentially enter
public waters. The Department does not believe that the sewage
entering Mr. Newkirk’s home is likely to enter public waters.
Therefore the Department does not believe it has authority under
ORS 468 to require corrective actions by the District to solve Mr.
Newkirk’s problem.

In addition to ORS 468.700 through 468.742, ORS 454.645 provides
the Department with enforcement powers when health hazards exist
due to the failure of a subsurface sewage disposal system,
alternative sewage disposal system or a nonwater-carried sewage
disposal facility. A public health hazard is defined as "a
condition whereby there are sufficient types and amounts of
biological, chemical or physical, ... agents relating to water or
sewage which are likely to cause human illness, disorders or
disability."

Staff has interpreted this statute to encompass private sewage
disposal systems regulated by the on-site sewage disposal
regulations (Chapter 340, Division 71) and its application would
not extend to individual sewage lines between a private residence
and a municipal sewerage system operated under a NPDES permit.
Responsibility for problems with individual lines is considered a
private matter between the municipal sewerage system and the
private residence as provided by OAR 340-45-015.

The Oregon State Health Division, Environmental Services Section
was consulted regarding their responsibility in situations like
Mr. Newkirk’s. Their position is the same as the Department’s;
that problems are a private matter between the individual and the
municipal sewerage system. Their only involvement would be if the
situation involved an area-wide problem or (as an example) if
sewage was flowing down a public street.
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BACKGROUND

Mr. Newkirk owns property located in Barview, which is serviced by
the Twin Rocks Sanitary District. The property is directly
adjacent to the Tillamook Bay near the Jetty pump station.
Correspondence from Mr. Newkirk indicates that raw sewage has
backed up into this house approximately once per year since about
1980. The Department does not have a full chronological report of
the back up incidences or the exact circumstances of each one.

The Department was first informed of the situation in 1984 when
Mr. Newkirk indicated his dissatisfaction with the Sanitary
District’s efforts to resolve the problem. BAs a measure to
alleviate any sewage back up problems at Mr. Newkirk’s

property, initial approval was given to the District to allow
installation of a bypass pipe with discharge to Tillamook Bay.
After further review, this approval was rescinded by the
Department due to considerations for protection of the shellfish
growing waters of Tillamook Bay. This action was necessary in
order to maintain consistency with a protection program developed
in cooperation with the Oregon State Health Division, Federal Food
and Drug Administration, and locally involved governments. The
District was urged to work with a consultant to resolve the
problem without constructing a bypass. In the event that a bypass
was the only alternative available, the District was informed that
prior approval by all three agencies would be required before such
action could be considered.

The District installed a check valve on the line to Mr. Newkirk’s
property in June, 1984 in an effort to prevent any back up of
sewage from the main line into Mr. Newkirk’s line. The District
has apparently offered several times to install a private pump
station on his property. The District feels that this would
correct any problems due to the low elevation of the property.
Mr. Newkirk has refused these offers, apparently because of other
conditions the District may have included in the offer. Mr.
Newkirk and the Sanitary District are currently involved in
litigation regarding the sewage back up issues.

The District informed the Department of a small (5-10 gallon)
sewage spill from a manhole adjacent to Mr. Newkirk’s residence
which occurred sometime between August 16-28, 1987. No sewage
actually reached the bay. The District reported that the spill
occurred as the result of a temporary plugging of the 8-inch main
line at that location. The District also stated that Mr. Newkirk
had reported a sewage back up into his home at this time. This
information was confirmed by Mr. Newkirk in a letter to the
Department.
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In response to the report of a sewage spill adjacent to the bay,
staff met with the Twin Rocks Sanitary District on September 16,
1987 to inspect the Jetty pump station. The sewage inlet pipe was
found to be submerged by sewage in the wet well. Staff believe
that this situation could have contributed to the temporary
plugging in the line by allowing an accumulation of solids to form
in the inlet pipe. The District has corrected this by resetting
level control switches on the pumps. This readiustment should
allow a free flow of sewage to the wet well.

The current alarm system was also examined and was determined to
be inadequate. The present alarm at the pump station is an
audio/visual system which relies on someone hearing the alarm horn
or seeing a flashing light. At the time of the inspection, only
the light was working. It was also noted that this is primarily a
seasonal residential area and it is unsure whether or not an
individual would know whom to contact in a timely manner. 1In
addition, the reliability of the pump compressor was discussed as
no backup system was in place.

On October 7, 1987, in a letter to the District, the Department
requested the following action: the District was to clean and
inspect that portion of the lines between the pump station and the
manhole where the spill had occurred and report findings; the
District was to investigate and install a backup compressor at the
Jetty pump station; and the District was to investigate and
install a more reliable alarm system at the Jetty pump station to
provide direct notification to District staff of malfunctions.

On October 16, 1987 the District reported that a backup air
compressor had been installed at the Jetty pump station. The
District had a portion of the main line cleaned on October 30,
1987 and indicated that results were good. However, the response
received from the District regarding the report on the cleaning
operation results and the alarm installation is considered
inadequate and further information has been requested. The
District does not feel that adjustment of the wet well level was
necessary and would like to reset it to the previous point above
the inlet pipe. The District also stated that they will not be
installing a direct contact alarm system as there is a possibility
that the legal case with Mr. Newkirk will be resolved soon.
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The Department has reguested that the District have a more
reliable alarm system installed by December 31, 1987. The Jetty
pump station will be placed on the malfunction notification
procedure system for Tillamoock Bay. The District has been
informed that the reason the enhanced alarm system is necessary is
to provide adequate protection to public waters due to the pump
station’s proximity to the Bay.

CONCLUSION

With respect to this particular situation, the Department has
required the Twin Rocks Sanitary District to take specific
corrective actions. This requirement was made on the basis of the
August, 1987 incident which resulted in a discharge of sewage onto
the ground in a location where it was likely to enter public
waters.

The specific actions which the Department has required of the
District as the result of the spill may possibly help to reduce
the frequency of sewage backups into Mr. Newkirk’s property. The
Department would suggest that Mr. Newkirk continue to work with
the District in reaching a final resolution tc the problem. An
opinion by an independent consulting engineer might be helpful to
the District and Mr. Newkirk.

The Department has consistently encouraged both the District and
Mr. Newkirk to work together in an effort to resolve any problems
experienced in this portion of the District’s system. However,
the Department believes the statutes that direct the Department do
not grant authority to force the District to correct Mr. Newkirk’s
problem.

Fred Hansen

Attachment: 1) diagram of Newkirk property/Jetty pump station

L.J.McCulloch
229-5336
12/7/87
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N o 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
Tot Environmental Quality Commission
From: Pirector
Subject: Agenda Item D, December 11, 1987 EQC Meeting

Request For Authorization To Conduct Public Hearings On
Proposed Increases to the On—-Site Sewage Disposal Fee
Schedule (QAR 340-71-140) and Proposed Modification to the
Definition of "Repair™ of An On-8Site System.

Background and Problem Statement

Maximum fees for providing on-site sewage disposal services were
established by the 1973 legislature but provision was made by the 1979
legislature to allow the Environmental Quality Commission to approve fee
increases if they do not exceed actual cost of providing services. The
Commission has periodically approved fee increases for Lane, Linn, Jackson,
Clackamas, Marion, and Multnomah Counties that exceeded the statewide
gchedule. They also periodically approved fee increases for the statewide
fee schedule and approved addition of a surcharge fee on some activities to
be collected to help finance rule development, training, and technical
asgistance activities conducted by Department staff,

The last increase to the statewide on—site sewage disposal fee schedule was
approved by the Commission on May 20, 1983. Since that time, fee revenues
have been insufficient to cover the expenses of conducting on-site sewage
disposal activities, resulting in higher general fund support than that
which is budgeted. General funds of 3131,686 in FY 81-83, $368,336 in FY
83-85, and $133,217 in FY 85-87 were budgeted over the last three

bienniums totaling $633,239, By comparison over $900,000 in general fund
support was required to cover the fee revenue shortfall. The Department's
FY 87-89 general fund budget for supporting on—-site sewage disposal
activitieg, including support for higher travel costs in eight Eastern
Region counties, is approzimately $133,000. The beginning fund fee revenue
balance for the FY 87-89 biennium is less than $40,000,

Current projections for the FY 87-89 biennium indicate that the costs for
providing direct service will exceed direct service fee revenue by $176,727
even with the $133,000 general fund support and a reduction of
approximately 2 FTE in resource assigned to on-site sewage disposal
activities. A fee revenue shortfall of approximately $340,000 is projected
if no general fund support were to be considered. The goal of the
Legislature and the Department is to operate the on—site sewage disposal
program on a fee for service basis with only limited general fund support.
Even with budgeted general fund support, this goal cannot be achieved under
the current fee schedule.
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N o 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission
From: Director
Subject: Agenda Item D, December 11, 1987 EQC Meeting

Request For Authorization To Conduct Public Hearings On
Proposed Increases to the On-Site Sewage Disposal Fee
Schedule {(OAR 340-71-140) and Proposed Modification to the
Definition of "Repair" of An On-Site System.

Background and Problem Statement

Maximum fees for providing on—site sewage disposal services were
established by the 1973 legislature but provision was made by the 1979
legislature to allow the Environmental Quality Commisesion to approve fee
increases if they do not exceed actual cost of providing services. The
Commigsion has periodically approved fee increases for Lane, Linn, Jackson,
Clackamas, Marion, and Multnomah Counties that exceeded the statewide
schedule, They also periodically approved fee increases for the statewide
fee schedule and approved addition of a surcharge fee on gome activities to
be collected to help finance rule development, training, and technical
asgistance activities conducted by Department staff.

The last increase to the statewide on~site sewage disposal fee schedule was
approved by the Commission on May 20, 1983. Since that time, fee revenues
have been insufficient to cover the expenses of conducting on-site sewage
disposal activities, resulting in higher general fund support than that
which is budgeted. General Ffunds of $131,686 in FY 81-83, $368,336 in FY
83-85, and $133,217 in FY 85-87 were budgeted over the last three

bienniums totaling $633,239. By comparison over $900,000 in general fund
support was required to cover the fee revenue shortfall. The Department's
FY 87-89 general fund budget for supporting on—site sewage disposal
activities, including support for higher travel costs in eight Eastern
Region counties, is approximately $133,000. The beginning fund fee revenue
balance for the FY 87-89 biennium ig less than $40,000.

Current projections for the FY 87-89 biennium indicate that the costs for
providing direct service will exceed direct service fee revenue by $176,727
even with the $133,000 general fund support and a reduction of
approximately 2 FTE in resource assigned to on-site sewage disposal
activitiegs. A fee revenue shortfall of approximately $340,000 is projected
if no general fund support were to be considered. The goal of the
Legislature and the Department is to operate the on—site sewage disposal
program on a fee for service basis with only limited general fund support.
Even with budgeted general fund support, this goal cannot be achieved under
the current fee schedule. '
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To address this concern, the Department convened a Citizen's Advisory
Committee in January 1987 to evaluate this and other on-site sewage
disposal program igsues and propose changes where the Committee detemmined
they were needed to improve efficiency and address the gap between fee
revenues and program expenses,

Alternatives and Evaluation

1.

Authorize a public hearing for a fee schedule which increases fees to
cover the entire cost of conducting the program.

The Department's projected FY 87-B9 on—-site sewage disposal program
expenses are $961,939, plus indirect expenses on fee revenue
collected. Approximately $734,572 is projected to be needed to
conduct direct service program activities in 13 counties for which the
Department has the responsibility. Direct service fee revenues for
the FY85-87 biennium were $393,538. Assuming the same level of
activity through the 1987-89 biennium, and no continued general fund
support, the direct service fees would need to be increased by
slightly more than 100 percent to cover the entire program costs with
fees. Attachment A shows fee revenues for direct services provided
during calendar year 1986 under current fees and surcharges. It also
shows projected fee revenues with the same level of activity and a 100
percent increase in fees, No change in surcharge is shown. A
doubling of fees would result in total direct service fee revenue for
the biennium of approximately $712,660, as compared to current fee
revenue of $393,538. Fee income would be slightly less than the
projected direct service cost of $734,572.

A fee schedule to generate the total revenue needed would be inequitabl
because a portion of the fees collected in populated counties would
gubsidize direct service activities in sparsely populated counties.

The Citizen's Advisory Committee recommended that the Department pursue
revisions to the fee schedule, however, they suggested that a 100 percent
fee increase would result in unreasonably high fees that could possibly
discourage voluntary public participation in the program.

Authorize a public hearing for a fee schedule which increases fees
sufficiently to cover most of the costs of conducting the program.

A table comparing the current fee schedule with the proposed fee

schedule and estimated cost of providing these services appears in
Attachment B. These costs are based on the estimated time to perform

each activity within a 20 mile radius of the office (Attachment C}, a
conservative hourly cost of providing technical assistance and the cost of
clerical assistance. The hourly rate of $27.00 consists of the basic
salary for a Waste Management Specialist plus overhead, supplies, services
and travel, and benefits, The clerical assistance cost ig $38.80 for each
activity. Proposed fee increases range from 6 to 450 percent. A
discussion of activities where the cost to provide service is substantially
higher than the current fee iz presented below.
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Current repair permit fees are substantially lower than the cost to
conduct this activity. Repalr permit fees for residential system
repairs have been intentionally kept low to encourage repair of failing
systems. GCurrent repalr fees cover about 25% of the cost of repair
activities,

In addition, many failures occur either on small lots or on parcels
with serious soil or groundwater limitations that complicate successful
repairs, As a result, staff spends considerably more time providing
technical assistance to resolve problems associated with issuing a
repalr permit than they do issuing & new construction installation
permit,

Linn County petitioned the Environmental Quality Commission in June
1986 to approve a repair fee above the maximum allowed in DEQ rules.
Thelr request was based on a time study of on—site sewage disposgal
services provided by the County that showed on the average they spend
4,17 hours of technical staff time on each residential repair permit,
During the period of their study, the average rate of income for all
permit related activities was $23.87 per hour, whereas the overall
hourly cost of the County to provide technical services to conduct the
on~site program was determined to be $39 per hour. The average repair
permit costs Linn County $163 —— (4.17 hours x $39). Since the County
could not charge more than $35 at that time, the difference was
subgidized by the County general fund.

The Commission approved this request and Linn County raised their
repair pemmit fee to $75. Linn County records, since the fee increase
June 13, 1987, indicate that the fee increase does not appear to
discourage poeple from applying for a repalr pemmit,

The Citizens Advisory Committee agreed that existing repair fees were
too low, but were reluctant to suggest raiging the fee to cover the
entire cost if it would discourage people from repairing failing
systems., They recommended that repair fees be raised to more nearly
cover cost of services. In addition, they suggested a surcharge be
added to the repair fee, The Committee suggested the Department
distinguish between major repairs, involving replacement of the sgoil
abgsorption system, and minor repairs such as replacement of a septic
tank or broken pipe. They suggested a $75 fee for a major repair and
$50 fee for a minor repair. The Department's costs for conducting
repair activities are $145 for major repairs and $100 fee for minor
repairs.,

A gignificantly higher fee also is being proposed for conducting loan
ingpections (existing system evaluation)., Loan inspections are a
service that lending institutions require. The current $60 fee does
not cover the expense of providing this service. The Citizen's
Advisory Committee members agreed the fee should be raised to pay for
the service. The Committee also agreed that inspection
respongibilities need not be limited to the Department or its Agents,
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3.

but can be conducted by any person lending institutions deem capable,
since the Department does not require existing system evaluations for
loan purposes. Lending institutions may request this service be
provided by others such as licensed installers and on-site consultants.
This will allow the Department and its agents to address higher
priority activities, However, when lending institutions request this
activity be conducted by the Department or County staff, the proposed

fee of 5100 would be adequate to cover the cost,

c., The fee to conduct an authorization notice file review to enable
connection of a system to building plumbing (beyond one year of

igsuance of a Certificate of Satisfactory Completion) is proposed to be

increased from $10 to §55.

d. Pumper truck inspection fees are proposed to be increased from $25 to
595 for the first wvehicle each visit and from $25 to $50 for each
additional vehicle during the same inspection visgit,

Fees for providing other on-site services are also too low to cover the

cost of services (Attachment B). All proposed fee increases are
suggested based on actual costs or recommendations of the Citizen's
Advisory Committee., WNo fee increase 1s proposed for some types of
activities where either the fee is in line with the cost to provide
service or the fee is set by statute,

A proposed fee schedule is shown in Attachment E. The proposed

definition of "repair" to differentiate between major and minor fees ig
shown as Attachment D. These fees would generate $166,420 (383,210 per

year) of additional revenue during the 1987-89 biennium based on the
current level of activity. This fee schedule would result in fee

revenue covering approximately 89% of the projected program costs, with
the remaining costs to be covered by the budgeted general fund support,

Do not authorize public hearing on the proposed fee increase:

This alternative will likely result in a direct service fee revenue
shortfall of $176,727 during the FY 87-89 biennium.

Summation

1.

The 1973 Oregon Legislature made the Department of Environmental
Quality responsible for the on~site sewage treatment and disposal
progran and authorized collection of fees for specified activities.
The 1979 legislature made provision for the Environmental Quality
Commission to approve fee increases if they did not exceed actual cost
of providing services.

The last major fee increase was approved May 20, 1983. In spite of
the fee increase, the Department has not been able to operate the on—
site program within the fee revenues resulting in a continuing need
for general fund monies above that which are budgeted.
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The Department convened a Citizens Advisory Committee January 7, 1987
to evaluate the current on-site sewage disposal program and recommend
changes where the Committee determined they were needed to improve
efficiency and reduce the gap between fee revenues and program
expenditures,

Twe fee increase alternatives were evaluated. An across-the-beard
increase of 100% was considered unreasonable. The Citizens Advisory
Committee recommended a fee increase sufficient to cover the actual

cost of providing minimum services, except for repair activities. They
recommended that the fees not be raised too high because of concern that
voluntary participation for repairs would be discouraged.

The proposed fee increase will generate sufficient fee revenue, at
present activity levels, to cover approximately 89% of the program costs
with fees,

Directors Recommendation

Based on the summation, the Director recommends that the Commigsion
authorize the Department to hold public hearings on the proposed amendment
to the on—site fee schedule, Alternative 2,

Fred Hansen

Attachments: 7

A, DEQ Direct Service County Fee Revenue for Calendar Year 1986
Compared to Fee Revenue if Current Fees Were Increased 100
Percent

B. Current Fee Schedule Compared to Proposed Fee Schedule, and
Estimated Cost of Providing Service.

C. Egtimated Time Required to Perform Variocus On-Site Activities

D. Proposed Rule Language for the Definition of Repair

E. Proposed On~Site Fee Schedule

F. braft Public Notice

G, Statement of Need for Rulemaking

Mary Halliburton:cl
WGC2694

229-6099

November 23, 1987






Artachment A

Current DEQ Direct Service County Fee Revenue For Calendar Year 1986
Compared to Fee Revenues If Current Fees Were Increased 100 Percent

Fee Revenue (%)
with 100% Increase

1986 Fee Revenue ($) in 1986 Fees
SITE EVALUATIONS
1st Lot 77,220 147,420
Additional Lots 14,500 27,500
CONSTRUCIION PERMITS
Standard System
Less than 6 months * 14,625 28,125
More than 6 momths * 21,000 41,160
Capping Fill Systems 2,205 4,365
Holding Tank Systems 1,375 2,695
Preg. Dist, Systems 2,250 4,410
Sand Filter 3,705 7,345
Qther Alt. Systems 625 1,225
Alterations 2,800 5,600
REPATRS
Single Family 7,805 15,610
RENEWALS
Field Visit 845 1,625
No Field Visit 870 1,450
AUTHORIZATION WOTICES
Field Visit 21,320 41,000
No Field Visit 750 1,250
EXISTING SYSTEM EVALUATION 9,900 19,800
DENTAL. REVIEWS 840 1,680
PUMPER. TRUCK INSPECTION 775 1,550
ANNUAL INSPECTION 1,260 2,520
TOTAL 184,670 356,330

% If the applicant files a pemmit application within 6 months of site evaluation, lower
fee for standard system applies. If longer than 6 months, higher fee applies.

WC2722



Artachent B

Current Fee Schedule Compared to Proposed Fee Schedule,
and Egtimated Cost of Providing Service.

Estimated Cost of

Current Fee ($) Proposed Fee ($) Providing Service
SITE EVALUATTONS
1st Lot $ 150 $ 160 * $ 145
Additional Lots 130 130 * 115
CONSTRUCTION PERMITS
Standard System
Less than 6 months ¥ 60 105 110
More than 6 months %% 120 160 155
Capping Fill Systems 240 275 300
Holding Tank Systems 120 160 170
Pres. Dist. Systems 120 160 170
Sand Filter 280 295 345
Qther Alt. Systems 120 160 170
Alterations 95 140 145
REPATRS
Single Family 35 75 145
RENEWALS
Field Visit 60 100 100
No Field Visit 10 35 55
AUTHORTIZATTON NOYICES
Field Visit 60 100 100
No Field Visit 10 55 55
EXISTING SYSTEM EVALUATION 60 100 _ 100
DENIAL REVIEWS 60 100 100
PUMPER TRIICK INSPECTION 25 95 95
ANNUAL, INSPECTION 60 100 100

* Even though the proposed fee is above the estimated cost, the estimated cost is generally
a conservative estimate. In addition, the advisory committee recommended this fee level
in full recognition of the lower estimated cost,

#% If the applicant files a pemmit application within 6 months of site evaluation, lower
fee for standard system applies. If longer than 6 months, higher fee applies.

WC2722



Estimated Time Required To Perform Various On-Site Activities

Site Ev tion Activities

Aeview of Application

Cal}l to Applicant

Travel to Site

Site Evaluation (Test Holes)
Field Notes

Travel {Return)

Czll to Applicant

Complete Record

Second Site Vigit Necess.
Travel {To and From)
Site Review

Field Hotes
Completion of Record

Total 5.8 hrs.

Xgiez

SITE EVALUATION AND PERMIT (Standard System) 20 Mi. FROM OFFICE

He,
Hinutes

10
10
30
50
15
30
15

120 min.

2 hrs.

Ho.
Permit Agtivities Minutes
{Ho Site Visit Required)
Pull and Review Site Evaluation 10
Review Application 10
Complete Permit ig
30 min.
.5 hrs.
Certificate of Satisfactory Completion
Travel to Site 30
Inspection of System 30
Field Notes 15
Travel (Return) 30
Complete Record 15
120 wmin.
2 hrs,
Total 2.5 hrs.

Perpi tivitie
{Zite Visit Reguired)

Pull and Review Site Evaluation

Heview Application
Travel to Site
Site Review

Field Notes

Travel (Return)
Issue Permit

Certi of Satisfa

Travel to Site
Inspection of System
Field Notes

Travel (Return)
Complete Record

Total u.2§7hrs.

Attachment C

G

Ko.
Minutes

10
10
30
30
HY
30

135 min.
2.25 hrs.

O JUSUR[DEIIY



ALTERATION OR REPATR PERMIT 20 MI. FROM CFFICE SITE VISIT ONLY 20 MI. FROM QFFICE FOR FOLLOWING ACTIVITIES:

No.
Permit Activities inut
Review Application 10 Denizl Review -
Travel to Site 30
Site Review 20 Authorization Notice -
Field Notes 15
Travel {Return) 30 Annual Evaluation Alternative System -~
Issue Permit 15
Annual Evaluation Large System -
120 min.
2 hrs. Annual Evaluztion Temporary Mebile Home -
No.
Certificate of Satisfactory Completion Activities Miputes
Travel to Site 30 Review of Applicaticn 10
Inspection of system 20 Travel to site 30
Field Notes 15 Review site 30
Travel (Return) 30 Field HNotes 15
Complete Record s Travel (Return) 30
Complete Record 15
110 min.
1.8 hrs. 130 min.
2.1 hrs.
TCTAL 3.8 hrs. Major Repair TOTAL 2.1 hrs.

2.25 hrs. Minor Repair

XG1240




PERMIT (ALTERNATIVE SYSTEM) 20 MI. FROM QFFICE

No.
1. Permit Activities Minutes 4.  Specifiec Systems - fActivities and Time Reguired
(Site Visit Required)
Pull and Review Site Evaluation 10 (a) Evapotranspiration-Absorption (ETA) System
Review Application : 1C Pressurized Distribution Systems
Travel to Site : 30 Seepage Trench Syatems
Site Review 60 Redundant Systems
Field Notes 15 Steep Slope Systems
Travel (Return) 30 Tile Dewatering Systems
Issue Permit 15 Split Waste Systems
Cesspools and Seepage Pits
170 min. Holding Tanks
2.8 hrs, Aerobic Systems
Gravel-less Trench Systems
2. Constructig ections - Permit Activities 2.8 hrs.
- Cert. of Satisfactory Complefion 2,0 hrs.
Travel to Site 30
Inspection 30 4.8 hrs.
Field Hotes 10
Travel (Return) 30
100 min. (b) Capping Fill System
1.6 hrs. - Permit Activities 2.8 hrs,
- Construction Inspection (3 x 1.6 hrs,) 4.8 hrs.
2. Certificate of i ry Completi - Cert. of Satisfactory Completion 2.0 hrs,
Travel to Site 30 9.6 hrs.
Inspection of System 30 ‘
Field Notes 15
Travel (Return) 30
Complete Record 15 {¢) Sand Filter Systems
~  Permit Activities 2.8 hrs.
120 min, - Construction Inspection (4 x 1.6 hrs.) 6.4 hrs.
2 hrs. - Cert. of Satisfactory Completion — _ 2.0 hrs.
1.2 hrs.

XG1243



Attachment D

OREGON ADMINISTRATIVE RULES FOR
ON--SITE SEWGE DISPOSAL
CHAPTER 340, DIVISION 71

Note: Bracketed [

] material is proposed to be deleted.
Underlined

material is proposed to be inserted.

340-71-100 DEFINITIONS.

(93) "Repair" means installation of all portions of a system necessary to
eliminate a public health hazard or pollution of public waters created
by a failing system. Major repair is defined as the replacement of the
soil absorption system. Minor repailr is defined ag the replacement of
a septic tank, broken pipe, or any part of the on-site sewage disposal
System except the soil absorption system.

SSRULE  {12-11-87) 71-1

On—8ite Sewage Disposal
WC2756



Atrtachment E

Note: Bracketed [ ] material is proposed to be deleted,
Underlined material is proposed to be imserted.

340-71-140 FEES-GENERAL.

(1) Except as provided in section (5) of this rule, the following
nonrefundable fees are required to accompany applications for
site evaluations, permits, licenses and services provided by the

Department,
ON-SITE MAXIMUM
SEWAGE DISPOSAL SYSTEMS FEE

{a) New Site Evaluation:
(A) Single Family Dwelling:
(1) TFirst Lot.essncacscasssasansesacnsnnssns [$150]

(ii) Each Additional Lot Evaluated During
Initial visit 4 &8 R EEFES R T O OENT e s $130

(B) Commercial Facility System:

(i) For First One Thousand (1000) Gallons
Projected Daily Sewage FLoW ccesscaacen $150

{ii) ©Plus For Each Five Hundred (500)
Gallons or Part Thereof Above One
Thousand {1000) Gallons, for Projected
Daily Sewage Flows up to [Ten Thousand
{(10,000)] Five Thousand (5,000)
GallonSeseaascssassanasnsesorasnnannnns $ 50

[(41i) Plus For Each One Thousand (1000)
Gallons or Part Thereof Above Ten
Thousand (10,000) GallonS.s.ececessnnnes $ 20]

(C) Site Evaluation Report Review seececescssvacas [$ 60]

(D) Fees for site evaluation applications made to an
agreement county shall be in accordance with that
county's fee schedule.

(E) Each fee paid for a site evaluation report entitles
the applicant to as many site inspections on a single
parcel or lot as are necessary to determine site
suitability for a single system. The applicant may

SSRULE  (12-11-87) 71-1 On—Site Sewage Disposal
WH2465

$160



DEPARTMENT OF ENVIRONMENTAL QUALITY

Water Quality Program

request additional site inspections within ninety (90)
days of the initial site evaluation, at no extra cost.

(F)

Separate fees ghall be required if site inspections are

to detemmine site suitability for more than one (1)
system on a single parcel of land.

(b) Construction—-Installation Permit:

(A) For First One Thousand (1000) Gallons Projected Daily

Sewage Flow:
(i) Standard On-Site SyStem sessesesecanseass [5120]
(ii) Alternative System:
(I) Aerobic SySteliveeesesseacessvess [5120]
(IT) Capping Fill sivevescaancesennaas [$240]
(III) CesSpo0lecencerscncansansnnnnaoes L[5120]
(IV) Disposal Trenches in Saprolite... [$120]
(V) Evapotranspiration-Absorption,... [3120]
(V1) Gray Water Waste Disposal Sump... [§ 60]
(VII) Holding Tank seissesessecevennanes [$5120]
(VIII) Pressure Distribution seecesvees. [5120]
(IX) Redundant suescessaccscenansceass [5120]
(X) Sand Filter siuvsessascasaesesnes 15280]
(XI) Seepage Pit eeveascsnascesssseass [$5120]
(XII) Seepage Trench coveessevaceecasss [$120]
(XIII) Steep SIOPE eesvensassscacssansas [§120]
(XIV) Tile Dewatering seeseesseseensass [$120]
(iii) The permit fee required for standard, cesspool,
disposal trenches in saprolite, seepage pit,
steep slope and seepage trench systems may be
reduced to sixty dollars [{$60)] $105 providing
the permit application iz submitted to the Agent
within gix (6) months of the site evaluation
report date, the system will serve a single
family dwelling, and a site visgit ig not
required before issuance of the pemit.

(B) For systems with projected daily sewage flows greater
than one thousand (1000) gallens, the Construction-
Installation permit fee shall be equal to the fee
required in OAR 340-71-140(1)(b)(A) plus $10 for each
five hundred (500) gallons or part thereof above one
thousand (1000) gallons.

NOTE: Fees for construction pemits for

systems with projected daily sewage flows

greater than five thousand (5,000} gallons
SSRULE  (12-11-87) 71-2 On—Site Sewage Disposal
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program

ghall be in accordance with the fee schedule
for WPCF pemits,

(C) Commercial Facility System, Plan Review:

(1)

(1)

(iid)

(iv)

(b} Pemmit
(1)

(ii)

For a system with a projected daily sewage
flow of less than six hundred (600) gallons,
the cost of plan review ig included in the
pemit application fee,

For a system with a projected daily sewage

flow of six hundred (600) gallons, but not

more than one thousand (1000) gallons

projected daily sewape F1low covesseoseses $ 60

Plus for each five hundred (500) gallons or

part thereof above one thousand (1000)

gallons, to a maximum sewage flow limit of

five thousand (5000) gallons per day .... $ 15

Plan review for gystems with procjected
sewage flows greater than five thousand
(5,000) gallons per day shall be pursuant to
OAR 340, Division b2.

Renewal :

If Field Visit RequiIEd.................. [$ 60]
No Field Visit Requiredssssssacccscacanes [$ 10]
NOTE: Renewal of a permit may be granted

to the original permittee if an application

for permit renewal is filed prior to the

original permit expiration date. Refer to
OAR 340-71-160(10),

(B} Alteration PerMit .eeeeessssacacecessssssassacnss L3 95]

(F) Repair Permit:

(1)

(id)

Single Family Dwelling: [.ecesesscassnses S 35]

Major IR A X R E R R R R A A R R R N R L] $75
Minor G e b s s s s e EBET RO ERAERERRRRERRARTES $ 50

Commercial Facility ... The appropriate fee
identified in paragraphs (1)(b) (4) and
(B) of this rule applies.

SSRULE  {(12-11-87)
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Water Quality Program

(G) Pemit Denial Review " EE BN A IR A AN R R [s 60}
{e) Authorization Notice:

(A) If Field Visit Required LU N B B BN I B B R R BN B R BN BN [$ 60]

(B) NO Field Visit Req_uiIEd AR R R R R N E N R N ) [$ 10}

(C} Authorization Notice Denial Review sesesseseeees [$ 60]

(d) Annual Evaluation of Alternative System
(Where Req_uired) IR R E R N N NN RN RN N N N A N ] [$ 60]
(e) Annual Evaluation of Large System (2501 to
5000 GPD) eSS A SRR RS EEER NS SRS SRS NS AR [$ 60]
(£) Aphual Evaluation of Temporary or Hardship
Mobile HOmelI.'.'...‘.l..‘l.‘.ll..l.'l.llII.I.....". $60
(g) Variance to On—Site System RuleS s.eusvecescescoscnns §225
NOTE: The variance application fee may be waived
if the applicant meets the requirements of OAR
340-71-415(5).
(h) Rural Areaz Variance to Standard Subsurface Rules:
(A) Sita E'Valuation Qe FE R A SR AE S A RN A ARSI AR TR AR [$150]
NOTE: In the event there ig on file a site
evaluation report for that parcel that is
less than ninety (90) days old, the site
evaluation fee shall be waived.
(B) Construction-Installation Permit....The appropriate
fee identified in subsection (1) (b) of this rule
applies.
(1) Sewage Disposal Service:

(A) Annual Business LiCeNSe .t.esecovessosossccnecess §150
EXCEPTION: The application fee for a license
valid during the period July 1, 1983 through
June 30, 1984 shall be $100.

(B) Transfer of or Amendments to License eeseeseesses 9 75

(C) Reinstatement of Suspended LiCense s.sessssesses 9100

SSRULE  (12-11-87) 71-4 On-Site Sewage Disposal
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DEPARTMENT COF ENVIRONMENTAL QUALITY Water Quality Program

(p) Pumper Truck Inspection, [Each] First Vehicle
Each ViSit S ass ces s asdacdtaas e anabatEAsRURREORS [$ 25]
Fach Additional Vehicle, FEach VigSite«seecsssesss $ 50

(j) Experimental Systems:
POrMIt seeeesnavcassossassasseasessscssncascanseasnans 9100
(k) Existing System Evaluation RePort ...sessseacsscsssss [$ 60]
NOTE: The fee shall not be charged for an

evaluation report on any propesed repair,
alteration or extension of an existing system.

(2) Contract County Fee Schedules, Pursuant to ORS 454.745(4), fee
schedules which exceed maximum fees in ORS 454.745(1), and
Section (1) of this rule, are established for Contract Counties
as follows:

(a) Multnomah County: See OAR 340-72-070.
(b) Jackson County: See OAR 340~72-080.
(¢} Linn County: See OAR 340-72-090.

(3) Contract County Fee Schedules, General:

() Each county having an agreement with the Department under
ORS 454.725 shall adopt a fee schedule for services rendered
and permits and licenses to be issued,

(b) A copy of the fee schedule and any subsequent smendments to
the schedule sghall be forwarded to the Department,

(¢} Fees shall not:

(A} Exceed actual costs for efficiently conducted services;
or
(B) Exceed the maximum established in Section (1) of this
rule, unless approved by the Commission pursuant to ORS
454.745(4) .,
SSRULE  (12-11-87) 71-5 On-Site Sewage Disposal
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program

Activity Surcharge

{(a) Site evaluation, for each site examined,
based on a projected flow of:

1,000 gallons OF 1eSS seessvsscsssscsnsasans $ 15
1,001 gallons to 2,000 g81lonS sesscenerracs 3 30
2,001 gallons to 3,000 gallons serbs s bt $ 45
3,001 gallons to 4,000 gallons sesececesaces § 60
4,001 pallons OF MOEE caccesssssccnsnnsasens $ 75
(b} Construction-Installation Permit seseessecsns $§ 5
[EXCEPTION: Repair pemmits are not
subject to a surcharge.]
{c) Repair Permit I X EE R R R R A A R L $ 5
(d) [(C)] Alteration Permit BeesEsERsIsIsESIELTAERYREIRRIRSTSDS $ 5
(e) [(d)} Authorization Notice sess vasaessarhvasasnEu b $ 5

(5) Refunds., The Agent may refund a fee accompanying an application
if the applicant withdraws the application before the Agent hag
done any field work or other substantial review of the
application,

SSRULE  (12-11-87) 71-6 On—-Site Sewage Disposal
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Attachment F

PROPOSED AMENDMENT TO THE ON-SITE SEWAGE DISPOSAL RULE,

WHO IS
AFFECTED

WHAT IS
PROPOSED:

WHAT ARE THE.

HIGHLIGHTS:

HOW TO COMMENT:

Bend

State Office Bldg.

OAR 340-71-140, TO INCREASE FEES

Date Prepared:
Notice Issued:
Comments Due:

Persons submitting applications for on-site sewage disposal
activities.

The DEQ ig proposing a fee increase to help offset program
expenditures. A copy of the proposed fee schedule may be
obtained by writing the Department of Environmental Quality,
Sewage Disposal Section, 811 8.W. Sixth Avenue, Portland, OR
97204,

The fee increase 1s proposed to raise fee revenues to cover a
greater percentage of the costs of providing on—site
services,

Public hearings, are scheduled to begin at 10 a.m. on January 4,

1988, at the following locations:

Newport Medford

Lincoln Co. Public Service Bldg. Jackson County Courthouge

Conference Room Public Meeting Room Room 300

2150 N.E. Studio Rd. 210 S8,W. Second Street 10 S. Oakdale

Bend, OR Newport, OR Medford, OR
Pendleton Portland

State Office Bldg.
Suite 360

700 S.E. Emigrant
Pendleton, OR

Department of Environmental Quality
Room 4, 4th floor

811 S.W. Sixth Avenue

Portland, OR

A Department of Environmental Quality staff member or an Environmental Quality
Commission Hearing Officer will be named to preside over and conduct the hearings,

Written comments may be sent to the Department of Environmental Quality, Sewage
Digposal Section, 811 S.W. Sixth Avenue, Portland, Oregon 97204, but must be
received by 5:00 p.m. on January 4, 1988,

WHAT IS THE
NEXT STEP:

WC2694.A

After reviewing all the public testimony and making appropriate
changes, the fee schedule will be presented to the Envirommental

Quality Commission, for adoption at their regular meeting
January 29, 1988,



Attachment G

STATEMENT OF NEED FOR RULE MAKING

Pursuant to ORS 183.335(2), this statement provides information on the
Environmental Quality Commisgsion's intended action to adopt rules.

(1) Legal Authority

ORS 454.625 authorizes the Environmental Quality Commission to adopt
rules to carry out the on-site sewage digposal program,

ORS 454,745 established fees for services provided under ORS 454,655
and ORS 454.695 and makes provigion for the Commission to adopt fee
increases if they do not exceed actual cost of providing services.

(2) HNeed For The Rule

On-site sewage disposal fees were originally adopted by 1973
Legiglature. The Commission has periodically approved fee increases
to offget the cost of providing on-site services. The last major fee
increase was approved May 20, 1983. 1In spite of this fee increase,
the Department has not been able to operate within fee revenues
resulting in continuing need for general fund monies.

(3) Principal Documents Relied Upon In The Rulemaking

{(a) Oregon Revised Statute 454.,745(4).

{b) Oregon Administrative Rules 340-71-140.

(c) Current DEQ direct service county fee revenue for calendar year
1986 compared to fee revenue if proposed fee increase is adopted.

(d) Proposed on-site fee schedule,

WC2694



Land Use Compatability Statement

The proposed rule change (fee increase) doe not affect land use as defined
in the Department's coordination program approve by the Land Conservation
and Development Commission.

Fiscal and Economic Impact

The proposed fee increase for on—site services is not expected to have an
adverse fiscal or economic lmpact on small business., Over 95 percent of
all on-gsite gservices are provided either to owners of single family
residences or to property owners who proposed to build a single family
residence, These individuals as well as a small number of small business
owners will pay increased costs for on-site sewage disposal service
provided by the Department.

Robert C, Paeth

WC2694



GOVERNOR

Environmental Quality Commission

Nl GO DecHMDT 811 SW SIXTH AVENUE, PORTLAND, OR 87204 PHONE (503) 229-5696

DEQ-46

MEMORANDUM

To: Environmental Quality Commission

From: Director

Subject: Agenda Item E, December 11, 1987, EQC Meeting

Request for Authorization to Conduct a Public Hearing on

Proposed Amendments to Rules of Practice and Procedure,
OAR Chapter 340, Division 11.

Problem Statement

The Rules of Practice and Procedure in OAR Chapter 340, Division
11, generally address the following topics:

- Public Informational Hearings

- Rulemaking

- Petition to Promulgate, Amend, or Repeal a Rule
--  Declaratory Rulings

- Contested Cases

The present rules were initially adopted in March 1974.
Amendments were adopted in September 1974, June 1976, August 1976,
and June 1979, 1In 1987, the Commission has elected in two
instances to adopt the Attorney General'’s Model Rules for
Contested Cases in lieu of the existing EQC Rules of Practice and
Procedure.

The existing EQC Rules of Practice and Procedure need to be
reviewed and revised as appropriate based on the following actions
Oor concerns:

1. The 1987 Legislature amended the Administrative
Procedures Act with respect to fiscal impact statements
in rulemaking and representation by counsel in contested
case proceedings (Chapters 833 and 861, Oregon Laws
1987).

2. The Attorney General's "Uniform and Model Rules of
Procedure under the Administrative Procedures Act"
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Environmental Quality Commission

NEL B oot 811 SW SIXTH AVENUE, PORTLAND, OR 87204 PHONE (503) 229-5696

DEQ-46

MEMORANDUM

To: Environmental Quality Commission

From: Director

Subject: Agenda Item E, December 11, 1987, EQC Meeting

Request for Authorization to Conduct a Public Hearing on
Proposed Amendments to Rules of Practice and Procedure,

OAR Chapter 340, Divigion 11.

Procblem Statement

The Rules of Practice and Procedure in OAR Chapter 340, Division
11, generally address the following topics:

 —— Public Informational Hearings
- Rulemaking
- Petition to Promulgate, Amend, or Repeal a Rule
- Declaratory Rulings
- Contested Cases

The present rules were initially adopted in March 1974.
Amendments were adopted in September 1974, June 1976, August 1976,
and June 1979. In 1987, the Commission has elected in two
instances to adopt the Attorney General's Model Rules for
Contested Cases in lieu of the existing EQC Rules of Practice and
Procedure.

The existing EQC Rules of Practice and Procedure need to be
reviewed and revised as appropriate based on the following actions
or concerns:

1. The 1987 Legislature amended the Administrative
Procedures Act with respect to fiscal impact statements
in rulemaking and representation by counsel in contested
case proceedings (Chapters 833 and 861, Oregon Laws
1987).

2. The Attorney General's "Uniform and Model Rules of
Procedure under the Administrative Procedures Act"
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adopted in March 1986 designated certain rules to be
"uniform" rules which cannot be varied by agency
decision. These include rules regarding petitions to
amend rules and petitions for declaratory rulings.
Agencies with their own rules of procedure on petitions
to amend rules and on declaratory ruling processes were
advised to repeal those rules. To date, this has not
been done.

3. The EQC has adopted the Attorney General's Model Rules
for Contested Cases to be applicable in two specific
instances in part because the existing EQC contested
case rules do not adequately address issues regarding
petitions for party status and are somewhat less
flexible than the model rules.

4. The Assistant Attorney General representing the
Department has identified significant concerns
regarding the existing EQC contested case rules. The
rules define the Department to be a party in a contested
case proceeding before the Commission or it's Hearings
Officer. This establishes an artificial (or fictional)
distinction between the Commission and the Department
that is not contemplated by statute or the Attorney
General's Model Rules. This makes it extremely
difficult for the Attorney General's office to provide
the statutorily required representation of both the
Department and the Commission in contested case matters
without being in violation of professional ethical
standards.

Following is a discussion of the requirements for adoption of
procedural rules, background on the existing EQC Rules of Practice
and Procedure, comparison of the existing EQC rules and the
Attorney General's Uniform and Model Rules, discussion of
significant issues, and finally a proposal for medification of the
EQC Rules of Practice and Procedure to address current
requirements and concerns.

Requirements for Procedural Rules

The Administrative Procedures Act (APA) establishes basic
requirements for agencies to follow when exercising delegated
legislative and adjudicative powers (commonly referred to as
"administrative" responsibilities). Rules of Procedure governing
these administrative actions are intended to inhibit governmental
arbitrariness, assure advance information to affected individuals,
protect individual interests, and assure timely action.
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The Attorney General is required by the APA to adopt "uniform
rules" of procedure related to agency declaratory rulings and to
rulemaking petitions filed by interested persons. The Attorney
General is further required to adopt "model rules" of procedure
with respect to rulemaking and contested cases.

Each agency is then required to adopt specific rules of procedure
as follows:

a. Agencies must use the Attorney General's Uniform Rules
for Declaratory Rulings and Petitions for Rulemaking.
Agency rules should not conflict with or appear to
preempt the Attorney General's uniform rules.

b. Agencies must adopt by rule a specific process for
notice in rulemaking proceedings. The agency's rule
must assure a reasonable opportunity for interested
persons to be notified of the agency's intention to
adopt, amend, or repeal rules. Each agency must tailor
its notice rule to identify its own particular
congtituencies. The Assistant Attorney General assigned
to an agency must approve the agency's rules pertaining
to notice requirements. All rulemaking procedures of
the APA must be followed when adopting the required
notice rule.

c. Agencies must adopt rules of procedure for use in
Rulemaking and in Contested Cases. Agencies are
strongly encouraged to adopt the Model Rules prepared by
the Attorney General. However, since the model rules
may not address specific reguirements of individual
agency enabling legislation, agencies may adopt
modifications of the model rules or may adopt
alternative rules of procedure for rulemaking and
contested cases. An agency may adopt all or part of the
model rules by reference without compliance with the
notice requirements of the APA. Any amendment of the
model rules by an agency requires compliance with all
rulemaking procedures.

Background on Existing EQC Rules of Practice and Procedure

In March 1974 (Temporary) and May 1974 (Permanent), the EQC rules
of Practice and Procedure were replaced with a totally new set of
rules. The agenda item before the EQC at that time does not
include any rationale for the specific provisions of the new
rules. No testimony was received regarding the proposed rules.
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Amendments were subsequently adopted in September 1974, June 1976,
August 1976, and June 1979. Amendments proposed in 1974 included
no explanation of the rationale for changes. Staff reports for
the 1976 and 1979 amendments include a discussion of the rationale
for proposed changes.

In 1974 and 1976, there was significant testimony offered by
Environmental Organizations regarding proposed rule amendments.

In general, they sought to maintain and enhance access by citizens
through the informational hearings process and through the
rulemaking and declaratory ruling process. In 1979, the only
testimony offered was by the Attorney General's office.

Attachment A provides a more detailed background chronology of the
current procedural rules.

Comparison of Existing EQC Rules and the Attorney General's
Uniform and Model Rules

Attachment B presents a side-by-side comparison of the existing
EQC Rules of Practice and Procedure, and the Attorney General's
Uniform and Model Rules. Explanatory notes are included where

appropriate.

Following is a brief summary of the major similarities and
differences in the two sets of rules:

EQC Procedure Rules AG Uniform & Model Rules

Definitions
Rule 01-005 makes reference to

Rule 11-005 defines 12 terms. the statutory definitions in
Definitions for "license", ORS 183.310. Statutorily
"order", "person", and "rule" defined terms include
refer to statutory definitions "agency"”, "contested case",
in ORS 183.310. The definition "economic effect", "license",
for "party" refers to ORS "order", "party", "person",
183.310 but goes on to add the "rule", and "small business".

department to the definition.
Definitions for "adoption",
"agency notice", "Commission",
"Department", "Director",
"filing", and "presiding
officer" are included.
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EQC Procedure Rules

Public Informationial Hearings

Rule 11-007 establishes
general procedures for
hearings that are neither a
rulemaking hearing nor a
contested case hearing.

Rulemaking

Rules 11-010, 11=-025, 11-030,
and 11-035 address the
following topics:

~-Notice of Rulemaking
--Conduct of Rulemaking Hearing
--Presiding Officer's Report
--Action of the Commission

Although worded differently,
the content of these rules is
not significantly different
from the comparable provisions
of the AG Model Rules.

AG Uniform & Model Rules

(No comparable provision)

Rules 01-~017, 01-«030, 01-040,
01-050, and 01-060 address the
following topies:

—-Limitation of Economic
Effect on Small Businesses

—--Conduct of Hearing

--Presiding Officer's Report

~-Action of Agency

--Notice of Agency Action;
Certification to Secretary
of State

EQC rules to not address two
of these topics: economic
effect on small business, and
certification to the Secretary
of State. The model rules do
not address "notice of
rulemaking" because each
agency 1is required to adopt
rules to address this issue.
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EQC Procedure Rules

Petition to Promulgate, Amend,

or Repeal Rule:; Contents of
Petition, Filing of Petition

Rule 11-047 is generally
similar in content to the AG
Uniform Rule but is worded
differently. It regquires the
Department to mail a copy of
the petition to interested
persons named in the petition.
If further regquires that an
order be entered and served
upon the petitioner if a
petition is denied.

A provision is included to
default to the AG Model Rules
if a conflict occurs.

Temporary Rulemaking

Rule 11-052 refers to
procedures established in
statute [ORS 183.335(5) and
183.355(2) 1.

Periodic Rule Review

(No provision addressing this
topic)

AG Uniform & Model Rules

Rule 01-070 establishes the
requirements for content of a
petition. It provides that
the agency may provide a copy
of the petition to all persons
named in the petition. It
requires that action be taken
on a petition within 30 days
of receipt. This 30 day time
limit is established in
statute (ORS 183.390).

Rule 01-080 establishes
requirements for notice
relative to adoption of a
temporary rule when no notice
was given prior to adoption.

Rule 01-~085 defines minimum
process for the general rule
review required by statute to
be undertaken every three
years.
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EQC Procedure Rules

Declaratory Rulings

Rule 11-062 establishes process
for acting upon petitions for
declaratory rulings. The
process is generally consistent
with the AG Uniform Rules, but
is worded differently and
contains a tighter time table.
The time schedule established
in the rule allows:

-=30 days to decide whether or
not to issue a ruling.

~-60 days to issue a decision
following completion of the
proceeding (hearing and
briefs).

A provigion states that the AG
Model Rules will prevail in the
event of a conflict with EQC
rules.

CONTESTED CASES

Notice

Rule 11-097 establishes a
process for service of written
notice or a final order upon a
party.

Rule 11-100 establishes
additional requirements for
content of a notice.

AG Uniform & Model Rules

Coverage of this topic is
divided into 6 logical rules:
02-001, 02-020, 02-030, 02
040, 02-050, and 02-060. Rule
establishes time limits for
acting on a petition:

~-60 days to decide whether or
not to issue a ruling;

~-60 days to issue a decision
following completion of the
proceeding (hearing and
briefs).

Rule 03-001 refers to statute
(ORS 183.415(2)) for notice
requirements.

Rule 03-002 defines rights of
parties in contested cases.
These rights must, in part, be
communicated in a notice.
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EQC Procedure Rules

Answer Redquired

Rule 11-107 generally requires
a party served with a notice of
the opportunity to request a
contested case hearing to file
an answer and hearing request
within 20 days. The rule
further describes the required
content of the answer, and the
result of failure to file.

Request by Person to
Participate as a Party or

Limited Party

(No provision covering this
topic)

Request by Agency to
Participate as a Party or an

Interested Agency

(No provision covering this
topic)

Immediate Suspension or Refusal
to Renew a License

(This topic is covered in Rule
11-100 on notice of
opportunity for a hearing.)

Subpoenas and Depositions

Rule 11-116 establishes
procedures and responsibilities
for subpoenas and witness fees.

AC Uniform & Model Rules

(No similar provision)

Rule 03-005 establishes a
procedure and standards for
acting upon petitions for
party status.

Rule 03-007 establishes a
procedure for acting upon an
agency regquest.

Rule 03-~010 establishes
procedures for immediate
suspension or refusal to renew
a license, including notice
and opportunity for hearing.

(No similar provision)



EQC Agenda Item E
December 11, 1987
Page 9

EQC Procedure Rules

Conduct of Hearing

Rules 11-120 and 11-121
establish procedures for
conduct of a contested case
hearing. These procedures are
generally more detailed and
less flexible than the
procedures established in the
AG Model Rules.

Evidentiary Rules

Rule 11-125 establishes
procedures for determining the
admissibility of evidence.

Ex Parte Communications

(No provision covering this
topic)

AG Uniform & Model Rules

Rule 03-040 establishes
procedures for conduct of a
contested case hearing.

Rule 03-050 establishes
procedures for determining the
admigsibility of evidence.

This rule goes further than
the EQC rule to clarify
procedures for submitting
affidavits, certificates, or
other documents as evidence
and requesting opportunity to
cross-examine the preparers or
custodians of such evidence.

Rule 03-055 defines ex parte
communication and establishes
procedures for disclosure,
response, and inclusion in the
record of the contested case.
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EQC Procedure Rules

Proposed Orders in Contested
Cases, Filing of Exceptions,
Argument, and Adoption of Order

(No provision covering this
topic; EQC rules have the
Hearings Officer enter a
final order appealable to the
Commission)

Hearing Officer's Final Order;
Appeal to the Commission

Rule 11-132 establishes a
process for the Hearing Officer
tc enter a Final Order, and
serve copies upon the parties.
The Hearing Officer's Final
Order is stayed if the Final
Order is appealed to the EQC
within 30 days.

The rule further sets forth a
very detailed procedure for the
appeal to the EQC.

Presiding Officer's Proposed

Order in Hearing Before the
Department

Rule 11-134 establishes a
process for a contested case
hearing when conducted before
the Department rather than the
Commission.

AG Uniform & Model Rules

Rule 03-060 establishes the
process to follow when a
majority of the decision
makers are not present at the
contested case hearing. A
proposed order is prepared by
the Hearings Officer and
served upon the parties,
parties may file exceptions,
and an opportunity is provided
for argument to the decision
makers before a final order is
entered.

(No similar provisions)

(No similar provision)
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EQC Procedure Rules

Final Orders

Rule 11-135 describes the
content of a final order as
well as the requirement to
serve the final order upon all
parties.

Default Orders

(No provision covering this
topic)

Reconsideration and Rehearing

(No provision covering this
topic)

Request for Stay

(No provision covering this
topic)

Power of the Director

Rule 11-136 authorizes the
Director to execute written
orders on behalf of the EQC.

Miscellaneous Provisions

Rule 11-140 provides for
implementation of rule
amendments adopted in 1976,

AG Uniform & Model Rules

Rule 03-070 describes the
content of a final order. It
differs from the EQC rule by
requiring the order to include
a citation of the statutes
under which the order may be
appealed.

Rule 03-075 establishes
procedures for entering a
default order.

Rule 03~080 establishes
procedures for filing and
acting upon petitions for
reconsideration and rehearing
of a final order.

Rules 03-090, 30-091, 03-092,
and 03-093 establish
procedures for filing and
acting upon a request for stay
of a final order.

(No similar Provision)

(No similar provision)
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EQC Procedure Rules AG Uniform & Model Rules

Rule 04-010 provides that any

(No similar provision) person may be expelled from an
agency proceeding for
disruptive conduct.

Rules 11-141 and 11-142 enact

the AG Model Rules in lieu of (No similar provision)
the EQC rules for specifically

named contested case

proceedings.,

Discussion of Significant Issues

A nunmber of issues are raised by the preceding discussion on
background on the existing EQC rules and the comparison with the
AG Model Rules. These issues are identified and discussed in the
following sections.

STYLE

The Department has historically drafted rules so that the
statutory requirements are repeated and interpreted within the
rule. This style has the benefit of giving the reader a complete
picture of the requirements in a single document. The
disadvantage of this style is that rules are longer, and there is
a risk of misinterpretation when the statutory regquirements are
summarized or paraphrased.

The Attorney General's Uniform and Model Rules were drafted using
a style which avoids repeating the statute in the rules. This
requires the reader to simultaneously read the Administrative
Procedures Act and the rules in order to fully understand the
regquirements.

As rules are modified, a conscious decision should be made on the
style to be pursued. The Department has reprinted and
distributed the rules as published by the Secretary of State. If
it were concluded that rules should reference appropriate

statutes rather than restating those statutes, it would be
possible to print the rules in a format that reproduces the

gquoted statute as a note or footnote so that a complete picture of
the requirements can be obtained from the distributed rule copy.

It is desirable to minimize the length of the rules and the
potential for incorrect paraphrasing of statute into the rules.
However, it is also important to take steps to assure that the



EQC Agenda Item E
December 11, 1987
Page 13

public understands the rules. Therefore, it is suggested that
statutory requirements be referenced rather than quoted or
paraphrased except in special situations. It is further
suggested that the Department print it's rules with key statutory
references attached as footnotes where appropriate.

PETITIONS FOR RULEMAKING AND DECLARATORY RULINGS.

Existing EQC rules on petitions for rulemaking and petitions for
declaratory rulings differ from the Attorney General's Uniform
Rules of Procedure. The EQC rules are generally similar in
content to the AG Uniform Rules, but are slightly more stringent
in the timetable for response on a declaratory ruling petition,
and somewhat less flexible in the process for rulemaking
petitions.

The Attorney General advises that individual agency rules on
these topics are not allowed by law and should be repealed to
avoid confusion.

The Department recommended repealing these sections in favor of
the AG Model Rules in 1976. Environmental organizations objected
because the AG Model Rules were not actually adopted as rules and
thus were not enforceable unless specifically codified into the
agency rules. At that time, the issue was resolved by adding the
provision to state that the AG Model Rules would prevail upon a
party's request if a conflict occurred.

At present, the AG Uniform Rules are clearly adopted as rule and
are enforceable for all agencies. Therefore, the apparent reason
for continuation of separate EQC rules on these topics appears to
no longer exist.

It appears appropriate to repeal the existing EQC rules on these
topics and clarify the intent to use the Attorney General's
prescribed Uniform Rules of Procedure.

PROCEDURAL RULES FOR RULEMAKING AND CONTESTED CASES -- AG MODEL
RULES OR SPECIAL EQC RULES

In a very general sense, many of the procedures in the AG Model
Rules and the existing EQC rules are similar. The most
significant differences are:

#% The AG Model Rules for rulemaking contain sections on
"Economic Impact on Small Businesses", "Filing with the
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Secretary of State", and "Periodic Rule Review" for which
there is not counter part in existing EQC rules.

** The EQC contested case rules contain sections on YAnswer
Reguired", "Subpoenas", "Hearing Officer's Final Order", and
"Powers of the Director" for which there is no counter part
in the AG Model Rules.

*% The AG Model Rules for contested cases contain sections on
"Party Status", "Ex Parte Communications", "Presiding
Officer's Proposed Order", "Default Order", "Reconsideration
or Rehearing" and "Request for Stay" for which there is no
counter part in the EQC rules.

The primary issue is whether the EQC should follow the AG Model
Rules where such rules exist, or whether distinctly separate
rules should be maintained.

Use of the AG Model Rules to the maximum extent practicable seems
desirable to minimize confusion and potential litigation that
could grow out of different rules, Use of the AG Model Rules
would also assure that topics not covered in current EQC rules
would be addressed (party status, ex parte communications,
default orders, reconsideration and rehearing, request for stay).
It is recognized that it may be appropriate or necessary to
supplement the rules is special cases to address issues unique to
DEQ.

CONTESTED CASE PROCEDURAIL ISSUES
General Procedures not Covered in AC Model Rules

Existing EQC rules have provisions under the following headings
that do not have a counterpart in the AG Model Rules:

Service of Written Notice

Answer Required: Consequences of Failure to Answer
Subpoenas

Power of the Director

These section do not appear to conflict with the AG Model Rules
but instead clarify issues not otherwise addressed. The "Answer
Required" rule is intended to speed the contested case process
and reduce the cost to the Department by narrowing the scope of
the contested case hearing to issues specifically raised in the
hearing notice and the answer by the person requesting the
contested case hearing. It is proposed to amend the rule,
however, to clarify that the presiding officer may expand the
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scope of a contested case hearing beyond issues ralsed in the
notice and answer if such issues are raised in a subsequent
petition for party status and deemed appropriate issues to be
addressed in the proceeding.

It seems reasonable to continue these sections with clarifying
amendments.

Contested Cases before the Department

The EQC rules were amended in 1974 to distinguish between
contested cases before the Department and the Commission. In
practice, contested cases arise when actions of the Director are
appealed to the Commission. EQC rules governing civil
penalties, permit denial, 401 certification denial, etc. provide
for this process.

The AG Model Rules use the term "agency". A contested case
arises from the actions of an agency and the contested case is
before the agency. ORS 183.310 provides that "Agency" means any
state board, commission, department, or division thereof, or
officer authorized by law to make rules or issue orders, except
those in the legislative or judicial branch. Thus, the "agency"
in the model rules could be either the Commission or the
Department, depending on context and other statutory authorities
and regquirements.

If the AG Model Rules are adopted, there does not appear to be a
need to distinguish in the rules between contested cases before
the Commission and the Department.

Final Order in Contested Cases

If the EQC were using the AG Model Rules for contested cases, and
they were not hearing the contested case themselves, they would
designate a presiding officer (hearing officer) to conduct the
hearing, prepare findings and a proposed order (decision) and
serve 1t upon the parties. The parties would then have an
opportunity to file exceptions to the proposed order. The
Commission then has an opportunity to review the proposed order,
the exceptions, and hear arguments before it makes a final
decision which is included in a final order.

By rule amendment adopted in 1979, existing EQC rules establish a
process whereby the Hearing Officer enters a final order. This
final order can be appealed to the Commission by one of the
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parties. The Commission is not involved in the decision unless
the Hearing Officer's final order is appealed. This is a
significant delegation of authority from the Commission to the
Hearing Officer. Under this process, and the definition of
"party" adopted in 1974, the Department is considered to be a
"party" and may appeal the Hearing Officer's final order to the
Commission.

Legal Counsel has expressed concern regarding the existing
definition of "party" because there is not a fundamental
distinction in statute between the Department and the Commission
that would allow the Department to be a "party" in a proceeding
before the Commission. Counsel argues that in a contested case
proceeding, the Department functions in a manner similar to the
parties in the case, but is distinguished from them by being part
of the decision making "agency". Counsel suggests the current
definition of "party" be deleted in favor of the definition in
the Administrative Procedures Act.

The process for entering a final order was in large part a result
of experience with contested cases growing out of civil penalty
assessments. The procedure removed a significant number of cases
from the Commission agenda because the Hearing Officer's decision
was accepted.

It is noteworthy that the procedure for the Hearing Officer
entering a final order has not been followed in a number of
contested cases that do not involve civil penalty assessments.
In these cases, the EQC has either adopted the AG Model Rules on
a case by case basis, or alternative procedures have been
established by agreement with the party requesting the contested
case hearing.

It seems appropriate and in the public interest for the
Commission to make the final determinations and enter the final
order in cases where significant program or policy issues are
involved. This is often the case in contested cases growing out
of denial of permits or approvals.

It also seems appropriate to continue the current process for
contested cases growing out of civil penalty assessments. The
Commission has previously given informal guidance to the Hearing
Officer regarding mitigation of penalties. It may be appropriate
to add a section to the rule to reflect Commission guidance on the
limits of the authority of the Hearing Officer. Potential rule
language to accomplish this is included in Attachment C on pages
C~18 (bottom) and C~«19 (top).



EQC Agenda Item E
December 11, 1987
Page 17

CHANGES NECESSITATED BY 1987 LEGISLATION

Legislation enacted in 1987 specifically provides that a person
may be represented in a contested case before the Commission or
Department by an attorney or an authorized representative.
Specific limitations are included in the statute. However, the
EQC must first adopt a rule allowing a person to appear by an
authorized representative. Provisions regarding fiscal impact
statements in rulemaking were also modified.

The department has not identified any changes to existing rules
that need to be made to comply with these new statutory
requirements regarding fiscal impact statements. Addition of a
rule to authorize a person to appear in a contested case hearing
by an authorized representative is proposed.

CHANGES IN THE ATTORNEY GENERAL'S UNIFORM AND MODEL RULES

The Attorney General is currently in the process of updating the
Uniform and Model Rules to reflect 1987 legislation. Rule
amendments may be adopted within the next 60 to 90 days. If the
Commission elects to adopt the Model Rules, a further proceeding
would be necessary to adopt later updates of the model rules.
However, pursuant to ORS 183.341, adoption of the model rules by
reference may be accomplished without complying with the notice
and hearing procedures regquired by ORS 183.335.

Alternatives and Evaluation

Based on the preceding discussion, it is apparent that some
revision of the existing EQC Rules of Practice and Procedure is
necessary to be consistent with statutory requirements of the
Administrative Procedures Act.

There appear to be two basic alternatives as follows:

1. Adopt the Attorney General's Uniform and Model Rules of
Procedure and supplement those rules as required by law or as
necessary and desirable to meet unique agency concerns.

2, Adopt the Attorney General's Uniform Rules of Procedure with
respect to Petitions for Rulemaking and Declaratory Rulings,
and continue to maintain separate EQC procedural rules for
rulemaking and contested cases, with amendments as may be
necessary.
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For reasons cited in the preceding discussion, the Department
believes there are advantages to the first alternative.

Attachment C contains proposed amendments to the existing EQC
rules to adopt the Attorney General's Uniform and Model Rules,
repeal the appropriate sections of existing EQC rules, and make
conforming amendments to the existing rules that are retained. If
amendments are made to the Model Rules prior to final action by
the EQC on rule amendments, the Department would recommend that
the latest version of the Model Rules be adopted.

Summation

1. Existing EQC Rules of Practice and Procedure contain
provisions that the Attorney General advises should be
repealed because agencies are required to follow the
Attorney General's Uniform Rules of Procedure rather than
adopt their own rules.

2. The EQC has recently substituted the AG Model rules for
contested cases in two specific cases because the existing
EQC rules lack provisions dealing with party status and are
less flexible than the Model Rules.

3. The Department has prepared a comparison of the existing EQC
rules and the Attorney General's Uniform and Model Rules to
highlight the differences between these rules.

4, The Department believes that the public interest will be
best served by amending the existing EQC Rules of Practice
and Procedure to incorporate the Attorney General's Uniform
and Model Rules, repeal appropriate existing EQC rule
provisions, and making conforming amendment to the existing
rules that are maintained.

Director's Recommendation

Based on the Summation, the Director recommends that the
Commission authorize a hearing on proposed amendments to the Rules
of Practice and Procedure, OAR Chapter 340, Division 11, as set
forth in Attachment C.

Fred Hansen



EQC Agenda Item E
Decenber 11, 1987
Page 19

Attachments:

Attachment A Rule Adoption Events Chronology
Attachment B Rule Comparison (side by side)
Attachment C Proposed Amendments

Attachment D Rulemaking Statements
Attachment E Draft Public Notice

Harold Sawyer:h
229~5776
November 23, 1987



November 24, 1959

February 13, 1962

July 1, 1969

March 22, 1974

May 24, 1974

June 21, 1974

Attachment A

ADMINISTRATIVE PROCEDURES RULES

Events Chronology

Administrative Procedures Rules 334-31-005
through 31-115 were adopted by the Sanitary
Authority.

Amendments to Administrative Procedures Rules

were filed with the Secretary of State. Rules
published 3-1-62 included rules 31-005

through 31-170.

Sanitary Authority was replaced by the
Department of Environmental Quality. Existing

rules were recodified into OAR Chapter 340.
Administrative Procedures Rules were coded
into Division 1, Subdivision 1, OAR 340-11-005
through 11-170. Rules were republished by the
Secretary of State under date of 2-15-70.

Temporary Rule adopted. Repealed 340-11-005
to 11-170 and adopted 11-005 through 11-135 in
lieu thereof.

Note: The record of the EQC agenda item
does not contain any discussion of the
rationale for changes in the procedural
rules. It simply notes there is a need
for update.

Public Hearing held, March 22, 1974 Temporary
Rules adopted as Permanent Rules.

Note: ©No testimony was received at the
hearing. The record contains no
discussion of the rationale for various
provisions of the rules.

Hearing was authorized by the EQC on
modifications to existing procedural rules as
well as adoption of new civil penalty rules.

Note: Proposed amendments were not
included with the agenda item. The
hearing was scheduled for the 7/19/74 EQC
meeting.
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July 19, 1974 Hearing was held before the EQC as authorized
June 21, 1974. The hearing was continued to
the September 4, 1974 Commission meeting.

Note: The staff report to the EQC at
this meeting contained proposed new civil
penalty rules to replace existing rules
and amendments to the rules of practice
and procedure including addition of the
current definition for "party"; amendment
of contested case hearing section to
distinguish between hearings before the
Commission and Department; addition of
sections on public informational
hearings, service of written notice,
answer required, and presiding officers
proposed order in hearing before
commission, presiding officers proposed
order in hearing before department.

There is no discussion of the rationale
for the changes in the record.

September 4, 1974 The Hearing was continued, and amended rules
were adopted.

Note: There was extensive testimony and
discussion of the rule amendments by
industry and environmental groups.
Modifications were made to the initial
staff proposals as a result. However,
basic rationale for the modifications
remains unclear.

December 12, 1975 The EQC authorized a hearing on Revision of
the Administrative Procedures Rules.

Note: ©No proposed amendment language was
included with the staff report.

June 25, 1976 The EQC considered proposed revisions to the
rules, adopted amendments to rule 11-132
(regarding the hearings officers proposal and
the record in contested case matters), and
delayed a decision on the rest of the rule
package to the next meeting.

Note: The staff report at this meeting
contained discussion and rationale for
the proposed amendments. Oregon
Environmental Council was objecting to
changes that were designed to either
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reduce DEQ costs or be consistent with
the AG Model Rules.

August 27, 1976 The EQC adopted revisions to the
Administrative Procedures Rules.

Note: The staff report proposed further
changes and options, and discussed the
reasons for the recommendations.

February 23, 1979 The EQC authorized a hearing on proposed
anmendments to the contested case rules. A
hearing was held on June 5, 1979.

June 25, 1979 Amendments to the Rules were adopted by the
EQC.

Note: The final form of the amendments
was prepared by Robb Haskins and
contained a discussion of the rationale
for the proposed amendments. The
amended sections included subpoenas, a
definition for "filing", and changes to
the contested case rules to provide for
final order by the hearings officer and
appeal of the final order to the
Commission.
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Existing EQC Procedure Rules

Attorney General's Model Rules

Notes

Definitions

340-11-005 Unless otherwise required by context, as used
in this Division:

o

2)

(33

(4)

(5

63

N

(8)
(9

€10}
113

(123

"Adoption" means the carrying of a motion by the
Commission with regard to the subject matter or issues
of an intended agency action.

"Agency Notice! means publication in OAR and mailing
to those on the List as required by ORS 183.335(6).

"Commission" means the Environmental Quality
Commission.

"Department™ means the Department of Environmental
Quality.

"Director" means the Director e¢f the Department or any
of his authorized delegates.

"Eiling" means receipt in the office of the Director.
Such filing s adequate where filing is required of
any document with regard to any matter before the
Commission, Department or Director, except a claim of
personal biability.

U jcense" has the same meaning as given in ORS
183.310.

Uorder" has the same meaning as given in ORS 183.310.

"Party" has the same meaning as given in ORS 183.310
and includes the Department in all contested case
hearings before the Commission or Department or any of
their presiding officers.

"pPerson” has the same meaning as given in ORS 183.310.

“presiding Officer" means the Commission, its
Chairman, the Director, or any individual designated
by the Commission or the Director to preside in any
contested case, public, or other hearing. Any
employee of the Department who actually presided in
any such hearing is presumptively designated by the
Commission or Director, such presumptive designation
to be overcome only by a written statement to the
contrary bearing the signature of the Commission
Chairman or the Director.

"Rute” has the same meaning as given in ORS 183.310.

Permanent Ruleirzking -- Definitions

137-01-005

The words and phrases used in 137-01-005 to 137-03-092 have
the same meaning given them in ORS 183.310.

(ORS 183.310)

Attachment B

Page B-1

ORS 183.310 defines the
following terms:

Agency
Contested case
Economic effect
License

order

Party

Person

Rule

Small business

Additions made in the EQC
definition of "party"
cause significant concern
to DEQ legal counsel.



Existing EQC Procedure Rules

Attorney Gengral’s Model Rules

Notes

public Informational Hearings

340-11-007

1}

(2>

(3)

Whenever there is required or permitted a hearing
which is neither a contested case hearing ner a rule
making hearing as defined in ORS Chapter 183, the
Presiding Officer shall follow any applicable
procedural law, including case taw and rules, and take
appropriate procedural steps to accomplish the purpose
of the hearing. Interested persons may, on their ouwn
motion or that of the Presiding officer, submit
written briefs or oral argument to assist the
Presiding Officer in his resolution of the procedural
matters set forth herein.

Prior to the submission of testimony by members of the
general public, the Presiding officer shall present
and offer for the record a summary of the questions
the resolution of which, in the Director's preliminary
opinion, will determine the matter at issue. He shall
also present so many of the facts relevant to the
resolution of these questions as he then possesses and
which can practicably be presented in that forum.

Following the public information hearing, or within a
reasonable time after receipt of the report of the
Presiding Officer, the Director or Commission shall
take action upon the matter. Prior to or at the time
of such action, the Commission or Director shall
address separately each substantial distinct Tssue
raised in the hearings record. This shall be in
writing if taken by the Director or shall be noted in
the minutes if taken by the Commission in a public
forum.

Attachment B
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Existing EQC Procedure Rules

Attorney Generalis Model Rules

Notes

Limitation of Economic Effect on Small Businesses

137-01-017

(P

(2)

Notice of Rulemaking

340-11-010

()

(2}

(3)

Netice of intention to adopt, amend, or repeal any
rule{s) shall be in compliance with applicable state
and federal laws and rules, including ORS Chapter 183
and sections (2) and (3) of this rule.

In additicn to the news media on the list established
pursuant to ORS 183.335(6), a copy of the notice shall
be furnished to such news media as the Director may
deem appropriate.

In addition to meeting the requirements of ORS
183.335(¢1), the notice shall contain the fellowing:
(a) Where practicable and appropriate, a copy of the
rule proposed to be adopted;

(b) Where the proposed rule is not set forth verbatim
in the notice, a statement of the time, place,
and manner in which a copy of the proposed rule
may be cbtained and a description of the subject
and issues involved in sufficient detail te in-
form a person that his interest may be affected;
{c) Whether the Presiding Officer will be a hearing
officer or a member of the Commission;

{d) The manner in which persons not pltanning to
attend the hearing may offer for the recerd
written testimony on the proposed rule.

Based upon Tts economic effect analysis or upon
comments made in response to its rulemaking notice,
the agency shall, before adoption of a rule, determine
whether the economic effect upon small business is
significantly adverse; and

If the agency determines there is a significant
adverse effect, it shall, as provided in ORS 183.540,
limit the rule's economic impact on small business to
the extent consistent with the public health and
safety purposes of the rule.

(ORS 183,540)
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Each agency is required
to adopt a notice rule to
address statutory
requirements that may be
unique to the agency.

The agency rule must be
approved by the Attorney
General.



Existing EQC Procedure Rules

Attorney General's Model Rules Notes

conduct of Rulemaking Hearing
340-11-025

(1) The hearing shall be conducted before the Commission,
with the Chairman as Presiding Officer, or before any
member of the Commission or other Presiding Officer.

{2) At the commencement of the hearing, any person wishing
to be heard shall advise the Presiding Officer of his
name and address and affiliation on a provided form
for listing witnesses, and such other information as
the Presiding Officer may deem appropriate.

Additional persons may be heard at the discretion of
the Presiding Officer.

Conduct of Hearing

137-01-030

(]

(2>

The hearing to consider a rule shall be conducted by
and shall be under the control of the presiding
officer. The presiding officer may be the chief
administrative officer of the agency, a member of its
governing body, or any other person designated by the
agency.

If the presiding officer or any decision maker has a
potential conflict of interest as defined in QRS
244.020(4), that officer shall comply with the
requirements of ORS chapter 244 (e.g., ORS 244.120 and
244.130).
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Existing EQC Procedure Rules

Attorney General's Model Rules

Notes

(3)

(4)

3

(6

(73

(8

9

10

At the opening of the hearing the Presiding Officer
shall state, or have stated, the purpose of the
hearing.

The Presiding Officer shall thereupon describe the
manner in which persons may present their views at the
hearing.

The Presiding Officer shall order the presentations in
such manner as he deems appropriate to the purpose of
the hearing.

The Presiding Officer and any member of the Commission
shall have the right to question or examine any
witness making a statement at the hearing. The
Presiding Officer may, at his discretion, permit other
persons to examine witnesses.

There shall be no rebuttal or additional statements
given by any witness except as requested by the
Presiding Officer. However, when such additional
statement is given, the Presiding Officer may allow an

equal opportunity for reply by those uhose statements
were rebutted.

The hearing may be continued with recesses as
determined by the Presiding Officer until all listed
withesses present and wishing to make a statement have
had an opportunity to do so.

The Presiding Officer shall, where practicable and
appropriate, receive all physical and documentary
exhibits presented by witnesses, Unless otherwise
required by law or rule, the exhibits shall be
preserved by the Department for a period of one vear,
or, at the discretion of the Commission or Presiding
Officer, returned to the persons who submitted them.

The Presiding Officer may, at any time during the
hearing, impose reasonable time Limits for oral
presentation and may exclude or timit cumulative,
repetitious, or immaterial matter. Persons with a
concern distinct from those of citizens in general,
and those speaking for groups, associations, or
governmental entities may be accorded preferential
time limitations as may be extended also to any
witness who, in the judgment of the Presiding Officer,
has such expertise, experience, or other relationship
to the subject matter of the hearing as to render his
testimony of special interest to the agency.

(3)

(4}

(5}

(6}

(7>

(8}

(93

(10

At the commencement of the hearing, any person wishing
to be heard shall provide name, address, and
affiliation to the presiding officer. Additional
persons may be heard at the discretion of the
presiding officer, The presiding officer may provide
an appropriate form for listing witnesses which shall
indicate the name of the witness, whether the witness
favors or opposes the proposed action, and such other
information as the presiding officer may deem
appropriate.

At the commencement of the hearing, the presiding
officer may summarize the content of the notice
provided pursuant to ORS 183.335, unless requested by
a person present to read the notice in full.

Subject to the discretion of the presiding officer,
the order of presentation shall be:

(a) Statement of proponents;
(h) Statement of opponents; and

{c) Statements of any other witness present and
Wishing to be heard.

The presiding officer or any member of the agency may
question any witness making a statement at the
hearing. The presiding officer may permit other
persons to question wWitnesses.

There shall be no rebuttal or additional statements
given by any witness unless requested or permitted by
the presiding officer. The presiding officer may
atlow an opportunity for reply.

The hearing may be continued with recesses as )
determined by the presiding officer until_al[ listed
witnesses have had an opportunity to testify.

The presiding officer shall, when practicable, receive
all physical and documentary evidence presented by
witnesses., Fach exhibit shall be marked and shall
identify the witness offering the exhibit. Any
written exhibits shall be preserved by the agency
pursuant to any applicable retention schedule for
public records under ORS 192.001 et seq.

The presiding officer may set reasonable time limits

for oral presentation and may exclude or Limit
cunulative, repetitious, or immaterial matter.
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Existing EQC Procedure Rules

Attorney General's Model Rules

Notes

(11) A verbatim oral, written, or mechanical record shall
be made of all the hearing proceedings, or, in the
alternative, a record in the form of minutes.
Question and answer periods or other informalities
before or after the hearing may be excluded from the
record. The record shall be preserved for three
years, unless otherwise required by law or rule.

Presiding Officer's Report

340-11-030

(1) Where the hearing has been conducted before other than
the full Commission, the Presiding Officer, within a
reasonable time after the hearing, shall provide the
Commission with a written summary of statements given
and exhibits received, and a report of his
cbservations of physical experiments, demonstrations,
or exhibits. The Presiding Officer may also make
recommendations to the Commission based upon the

evidence presented, but the Commission is not bound by
such recommendations,

(2) At any time subsequent to the hearing, the Commission
may review the entire record of the hearing and make a
decision based upon the record. Thereafter, the
Presiding Officer shall be relieved of his duty to
provide a report thereon.

Action of the Commission
340-11-035

Following the rulemaking hearing by the Commission, or
after receipt of the report of the Presiding Officer, the
Commission may adopt, amend, or repeal rules within the
scope of the notice of intended action.

(11) The presiding officer may provide for a verbatim oral,
written, or mechanical record of all the proceedings
dgr, in the alternative, may provide for a record in
the form of minutes.

(ORS 183.341)

Presiding Gfficer's Report
137-01-040

Upon request by the agency, the presiding officer shall,
within a reasonable time after the hearing, provide the
agency with a written summary of statements given and
exhibits received and a report of the officer's
observations of physical experiments, demonstrations, or
exhibits. The presiding officer may make recommendations,
but such recommendations are not binding upon the agency.

(ORS 183.341)

Actien of Agency
137-01-050

At the conclusion of the hearing, or after receipt of the
presiding officer's requested report and recommendation, if
any, the agency may adopt, amend, or repeal rules covered
by the notice of intended action. The agency shall fully
consider all written and oral submissions.

(ORS 183.335)
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Existing EGC Procedure Rules

Attorney General's Model Rules

Notes

Notice of Agency Action; Certification to Secretary of
State

137-01-060

(1) The agency shall file in the office of the Secretary
of State a certified copy of each rule adopted,
including rules that amend or repeal any rule.

(2) The rule shall be effective upon filing with the
Secretary of State unless a different effective date
is required by statute or a later effective date is
specified in the rule.

(ORS 183.355)
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Existing EQC Procedure Rules

Attorney General's Model Rules

Notes

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

340-11-047

(1) Any Person may petition the Commission requesting the
adoption (promulgation), amendment, or repeal of a
rule., The petition shall be in writing, signed by or
on behalf of the petitioner, and shall contain a
detailed statement of:

(a) The rule petitioner resquests the Commission to
promulgate, amend, or repeal. Where amendment of
the existing rule is sought, the rule shall be
set forth in the petition in full with matter
proposed to be deleted therefrom enclosed in
brackets and proposed additions thereto shown by
undertining or bold face;

(b) Ultimate facts in sufficient detail to show the

reasons for adoption, amendment, or repeal of the
rule;

(¢) ALl propositions of law to be asserted by
petiticner;

{d) sufficient facts to show how petitioner will be
affected by adoption, amendment, er repeal of the
rule;

(e) The name and address of petitiocmer and of another
persons known by petitioner to have special
interest in the rule sought to be adopted,
amended, or repealed.

(2) The petition, either in typeuwritten or printed form,
shall be deemed filed when received in correct form by
the Department. The Commission may require amendments
to petitions under this section but shall not refuse
any reasonably understandable petition for lack of
form.

(3 Upon receipt of the petition:

{a) The Department shall mail a true copy of the
petition together with a copy of the applicable
rules of practice to all interested persons named
in the petition. Such petition shall be deemed
served on the date of mailing to the last known
address of the person being served;

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

137-01-070

(13 An interested person may petition an agency to adopt,
amend, or repeal a rule. The petition shall be
legible, signed by or on behalf of the petitioner, and
shall contain a detailed statement of:

(a) The rule petitioner reguests the agency to
promulgate, amend, or repeal. When a new rule is
proposed, the petition shall set forth the
proposed language in full. When amendment of an
existing rule is sought, the affected portion of
the rule shall be set forth in the petition in
full with matter proposed to be deleted enclosed
in brackets and proposed additions shown by
underlining or boldface.

{b) Facts or arguments in sufficient detail to show
the reasons for adoption, amendment, or repeal of
the rule.

(c) ALl propositions of law to be asserted by
petitioner.

(d) sufficient facts to show the effect of adoption,
amendment, or repeal of the rule.

(e) The name and address of petitioner and of any
other person known by petitioner to be interested
in the rule sought to be adopted, amended, or
repealed,

(2) The petition shall be deemed filed when received by
the agency.

(3) Upon receipt of the petition, the agency:

(a)} May provide a copy of the petition, together with
a copy of the applicable rutes of practice, to
all persons named in the petition.

(b) May schedule oral presentations.

¢c) shall, in writing, within 30 days after date of
submission of the petition, either deny the
petition or initiate rulemaking proceedings in
accordance with 137-01-017 teo 137-01-080.

(ORS 183.390)
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(b) The Department shall advise the petitioner that
he has fifteen (15) days in which to submit
Written views;

(c) The Department may schedule oral presentation of
petitions if the petitioner makes a request
therefore and the Commission desires to hear the
petitioner orally;

(d) The Commission shall, within 30 days after the
date of submission of the properly drafted
petition, either deny the petition or initiate
rule making proceedings in accordance wWith
applicable procedures for Commission rulemaking.

t4) In the case of a denial of a petition to adopt, amend,
or repeal a rule, the Commission shall issue an order
setting forth its reasons in detail for denying the
petition. The order shall be mailed to the petitioner
and all other persons upon whom a copy of the petition
was served.

(5) Where procedures set forth in this section are found
to conflict with those prescribed by the Attorney
General, the latter shall govern upon motion of any
party other than the Commission or Department.

Temporary Rules Temporary Rulemaking

340-11-052 fthe Commission may adopt temporary rules and 137-01-080

file the same, along with supportive findings, pursuant to

ORS 183.335(5) and 183.355(2). (1) If no notice has been provided before adoption of a

temporary rule, the agency shall give notice of its
temporary rulemaking to persons, entities, and media
specified under ORS 183.335(1) by mailing or
persenally delivering to sach of them a copy of the
rule or rules as adopted and a copy of the statements
required under ORS 183.335¢(5). If a temporary rule or
rules are over ten pages in length, the agency may
provide a summary and state how and where a copy of
the rule or rules may be obtained. Failure to give
this notice shall not affect the validity of any
rulte.

(2) A temporary rule is effective for less than 180
calendar days 1f a shorter period is specified in the
rule, or for 180 calendar days if the rule does not
specify a shorter period.

(ORS 183.335; 183.355)
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Periodic Rule Revieuw

137-01-085

(D

(2}

3)

&)

(5}

Pursuant to ORS 183.545, the agency shall review and
analyze all of its rules at least once every three
years, including rules reviewed during prior reviews
and rules adopted after the last review.

As part of the review, the agency shall invite public
comment upon the rules pursuant to ORS 183.335(1).

The notice shall identify the rules under review by
rule or division number and subject matter. It shall
state that the agency invites written comments
concerning the continued need for the rule; the
complexity of the rule; the extent to which the rule
duplicates, overlaps, or conflicts With other state
rule, federal regulations, and local government
regulations; the degree to which technology, economic
conditions, or other factors have changed in the
subject area affected by the rule; the rule's
potential for enhancement of job-producing
enterprises; and the legal basis for the rule.

The notice shall state the date by which written
comments must be received by the agency and the
address to which the comments should be sent.

If the agency provides a public hearing to receive
oral comments on the rules, the notice shall include
the time and place of the hearing.

(ORS 183.545)
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Declaratory Rulings: Institution of Proceedings,
Consideration of Petition and Disposition of Petition

340-11-062

(1

2)

(33

Pursuant to the provisions of ORS 183.410 and the
rutes prescribed thereunder by the Attorney General,
and upon the petition of any person, the Commission
may, in its discretion, issue a declaratory ruling
with respect to the applicability to any person,
property, or state of facts or any rule or statute
enforceable by the Department or Commission.

The petition to institute proceedings for a
declaratory ruting shall contain:

(a) A detailed statement of the facts upon which
petitioner requests the Commission to issue its
declaratory ruling;

(b) The rule or statute for which petitiener seeks
declaratery ruling;

(¢) Sufficient facts to shouw how petitioner Wwill be
affected by the requested declaratory ruling;

(d) ALl propositions of lLaw or contentions to be
asserted by the petitioner;

(e) The question presented for decision by the
Commission:

(f) The specific relief requested;

(g) The name and address of petitioner and of any
other persen known by the petitioner to have
special interest in the requested declaratory
ruling.

The petition shall be typewritten or printed and in
the form provided in Appendix 1 to this rule 340-11-
062. The Commission may require amendments to
petitions under this rule but shall not refuse any
reasonably understandable petition for lack of form.

Dectaratory Rulings -- Contents of Petition

137-02-010

The petition to institute proceedings for declaratory
ruling shall contain:

(1) The rule or statute that may apply to the person,
property, or state of facts;

(2) A detailed statement of the relevant facts; including
sufficient facts to show petitioner's interest;

(3) ALl propositions of law or contentions asserted by
petitioner;

(4) The questions presented;

(5) The specific relief requested; and

(6) The name and address of petitioner and any other
persons known by petitioner to be interested in the

requested declaratery ruling.

(ORS 183.410)
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(4)

5)

(6>

The petition shall be deemed filed when received by
the Department.

The Department shall, within thirty (30) days after
the petition is filed, notify the petitioner of the
Commission's decision not to issue a ruling or the
Department shall, within the same thirty days, serve
all specially interested persons in the petition by
mail:

(a) A copy of the petition together Wwith a copy of
the Commission's rules of practice; and

(k) A notice of the hearing at which the petition
will be considered. This notice shall have the
contents set forth in section (6) of this rule.

The notice of hearing at which time the petition will
be considered shatl set forth:

(a) A copy of the petition requesting the declaratory
ruling;

{b) The time and place of hearing;
{c) A statement that the Commission witl conduct the

hearing or a designation of the Presiding Officer
who will preside at and conduct the hearing.

Filing and Service of Petition

137-02-020

(1)

(22

(3

the petition shall be deemed filed when received by
the agency.

Within 60 days after the petition is filed, the agency
shall notify the petitioner whether it will issue a
ruting. If the agency decides to issue a ruling, it
shall serve all persons named in the petition by
mailing:

{a) A copy of the petition together with a copy of
the agency's rules of practice; and

(b} Notice of any proceeding at which the petition
will be considered. (See 137-02-030 for contents
of notice.)

Notwithstanding subsection (2), the agency may decide
at any time that it will not issue a declaratory
ruling in any specific instance.

(ORS 183.410)

Contents of Notice of Hearing

137-02-030

The notice of proceeding for a declaratory ruling shall set

forth:

(1) A copy of the petition requesting the declaratory
ruling;

(2) The time and place of the proceeding; and

(3) The designation of the presiding officer.

(DRS 183.410)

Attachment B

Page B-12



Existing EQC Procedure Rules

Attorney General's Model Rules Notes

(7

(8)

)

The hearing shall be conducted by and shall be under
the control of the Presiding Officer. The Presiding
Officer may be the Chairman of the Commission, any
Commissioner, the Director, or any other person
designated by the Commission or its Chairman.

At the hearing, petitioner and any other party shall
have the right to present oral argument. The
Presiding Officer may impose reasonable time limits on
the time allowed for oral argument. Petitioner and
other parties may file with the agency briefs in
support of their respective positions. The Presiding
Officer shall fix the time and order of filing

briefs.

In those instances where the hearing was conducted
before someone other than the Commission, the
Presiding Officer shall prepare an opinion in form and
in content as set forth in section (11) of this rule.

Conduct of Hearing, Briefs, and Oral Argument
137-02-040

(1) The proceeding shall be conducted by and shall be
under the control of the presiding officer. The
presiding officer may be the chief administrative
officer of the agency, a member of its governing body
or any other person designated by the agency.

(2) At the proceeding, petitioner and any other interested
person shall have the right to present oral argument.
The presiding officer may impose reasonable time
limits en the time allowed for oral argument.
Petitioner, agency staff, and interested persons may
fite briefs in support of their respective positions.
The presiding officer shall fix the time and order of
fitling briefs.

(ORS 183.410)
Presiding Officer's Opinion
137-02-050
Except when the presiding officer is the decision maker,
the presiding officer shall prepare an opinion in
accordance wWwith 137-02-060 for consideration by the

decision maker.

(ORS 183.410)
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(10)

(1

(12>

(13>

The Commission is not bound by the opinion of the
Presiding Officer.

The Commission shall issue its declaratory ruling
within sixty (60) days of the close of the hearing,
or, where briefs are permitted to be filed subsequent
to the hearing, within sixty (60) days of the time

permitted for the filing of briefs. The ruling shall

?e in the form of a written opinion and shall set
orth:

(a) The facts being alleged by petitioner;
(b) The statute or rule being applied to those facts;

(c) The Commission's conclusions as to the
applicability of the statute or rule to those
facts;

(d) The Commission's conclusion as to the legal
effect or result of applying the statute or rule
to those facts;

(e) The reasons relied upon by the agency to support
its conclusions.

A declaratory ruling issued in accordance with this
section s binding between the Commission, the
Department, and the petitioner on the state of facts
alleged, or found to exist, unless set aside by a
court.

Where procedures set forth in this section are found
to conflict with those prescribed by the Attorney
General, the latter shall govern upon motion by any
party other than the Commission or Department.

Decision of Agency; Time, Form, and Service

137-02-060

(1) The agency shall issue its declaratory ruling within
60 days of the close of the proceeding or within 60
days of the time permitted for the filing of briefs,
whichever is Llater.

(2) The ruling shall be in writing and shall include:

(a)
(b)

(c)

(d)

(e)

The facts upon which the ruling is based;
The statute or rule in issue;

The agency's conclusion as teo the applicability
of the statute or rule to those facts;

The agency's conclusion as to the legal effect or
result of applying the statute or rule to those
facts; and

The reasons relied upon by the agency to suppert
its conclusion.

(ORS 183.410)
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CONTESTED CASES

Service of Mritten Notice

340-11-097

€13

)

3)

(4)

)

Whenever a statute or rule reguires that the
Commission or Department serve a written notice or
final order upon a party other than for purposes of
ORS 183.335 or for the purposes of notice to members
of the public in general, the notice or final order
shall be personally delivered or sent by registered or
certified mait.

The Commission or Department perfects service of a
written notice when the notice is posted, addressed
to, or personally delivered to:

(a) The party; or

{b) Any person designated by law as competent to
receive service of a summons or notice for the
party; or

{c) Following appearance of Counsel for the party,
the party's counsel.

A party holding a license or permit issued by the
Department or Commission or an applicant therefore,
shall be conclusively presumed able to be served at
the address given in his application, as it may be
amended from time to time, until the expiration date
of the license or permit.

Service of written notice may be proven by a
certificate executed by the person effecting service.

In altl cases not specifically covered by this section,
a rule, or a statute, a writing to a person if mailed
to said person at his tast known address, is
rebuttably presumed to have reached said person in a
timely fashion, notwithstanding lack of certified or
registered mailing.

CONTESTED CASES
Contested Case Notice
137-03-001

In addition to the requirements of ORS 183.415¢2), a
contested case notice may include a statement that the
record of the proceeding to date, including the agency
or files on the subject of the contested case,
automatically become part of the contested case record
default for the purpose of proving a prima facie case.

(ORS 183.415; 183.450)
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Uritten Notice of Cpportunity for a Hearing

340-11-100

(13

()

Except as otherwise provided in ORS 183.430 and ORS
670.285, before the Commission or Department shall by
order suspend, revoke, refuse to renew, or refuse to
issue a license, or enter a final order in any other
contested case as defined in ORS Chapter 183, it shall
afford the licensee, the license applicant or other
party to the contested case an opportunity for hearing
after reasonable written notice.

Written notice of opportunity for a hearing, in

addition to the requirements of ORS 183.415(2), may
include:

(a) A statement that an answer will or Will not be
required if the party requests a hearing, and, if
so, the consequence of failure to answer. A
statement of the consequence of failure to answer
may be satisfied by serving a copy of rule 340-
11-107 upon the party;

(b) A statement that the party may elect to be
represented by legal counsel;

(c) A statement of the party or parties whe, in the
contention of the Department or Commission, would
have the burden of coming forward with evidence
and the burden of proof in the event of a
hearing.

Rights of Parties in Contested Cases

137-03-002

hH

(2)

(&)

(4)

In addition to the information required to be given
under ORS 183.413(2) and ORS 183.415(7), before
commencement of a contested case hearing, the agency
shall inform a party, if the party is an agency,
corperation, or an unincorporated association, that
such party must be represented by an attorney licensed
in Oregon, unless statutes applicable to the contested
case proceeding specifically provide otherwise.

Except as otherwise required by ORS 183.415(7), the
information referred to in 137-03-002(1) may be given
in Wwriting or orally before the commencement of the
hearing.

Unless precluded by law, informal disposition may be
made of any contested case by stipulation, agreed
settlement, consent order, or default. Informal
settlement may be made in license revocation
proceedings by written agreement of the parties and
the agency consenting to a suspension, fine, or other
form of intermediate sanction.

Unless precluded by law, informal disposition
includes, upon agreement between the agency and the
parties, but is not limited to, a modified contested
case proceeding, nonrecord abbreviated hearing,
nonbinding arbitration, and mediation, but does not
include binding arbitration.

(ORS 183.413, 183.415)
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Answer Required: Consequences of Failure to Ansuwer

340-11-107

)

2)

3

Unless waived in the notice of opportunity for a
hearing, and except as otherwise provided by statute
or rule, a party who has been served written notice of
opportunity for a hearing shall have twenty (20) days
from the date of mailing or personal delivery of the
notice in which to file with the Director a written
answer and application for hearing.

In the answer, the party shall admit or deny all
factual matters and shall affirmatively allege any and
all affirmative claims or defenses the party may have
and the reasoning in support thereof. Except for good
cause shown:

(a) Factual matters not controverted shall be
presumed admitted;

(b) Failure to raise a claim or defense shall be
presumed to be waiver of such claim or defense;

(c) Neuw matters alleged in the answer shall be
presumed to be denied unless admitted in
subsequent pleading or stipulation by the
Department or Commission; and

(d) Evidence shall not be taken on any issue not
raised in the notice and the answer.

In the absence of a timely answer, the Director on
behalf of the Commission or Department may issue a
default order and judgment, based upon a prima facie
case made on the record, for the relief sought in the
notice.

Attachment B
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Request by Person to Participate as Party or Limited Party
137-03-005

(1) When an agency gives notice that it intends to hold a
contested case hearing, persons who have an interest
in the outcome of the agency's proceeding or who
represent a public interest in such result shall upon
request be given the opportunity to participate as
parties or limited parties.

(2) A person requesting to participate as a party or a
timited party shall file a petition, with sufficient
copies for service on all parties, With the agency at
least 14 business days before the date set for
hearing. Petitions untimely filed shall not be
considered unless the agency determines that good
cause has been shown for failure to file timely.

(3) The petition shall include the following:

(a) Names and addresses of the petitioner and of any
organization which the petitioner represents.

(b) Mame and address of the petitioner‘s attorney, if
any.

(c) A statement of whether the request is for
participatien as a party or a limited party, and,
if as a limited party, the precise area or areas
in which participation is sought.

(d) If the petitioner seeks to protect a personal
interest in the outcome of the agency’s
proceeding, a detailed statement of the
petitioner's interest, economic or otherwise, and
how such interest may be affected by the results
of the proceeding.

(e} If the petitioner seeks to represent a public
interest in the results of the proceeding, a
detailed statement of such public interest, the
manner in which such public interest will be
affected by the results of the proceeding, and
the petitioner's qualifications to represent such
public interest.

(f) A statement of the reasons why existing parties

to the proceeding cannot adequately represent the
interests identified in 137-03-005(3)(d} or (e).
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(4)

(5

&

(7)

(8}

M

The agency shall serve a copy of the petition on each
party personally or by mail. Each party shall have

seven business days from the date of personal service
or agency mailing to file a response to the petition.

If the agency determines that good cause has been
shown for failure to file a timely petition, the
agency at its discretion may:

(a) Shorten the time within which answers to the
petition shall be filed, or

(b) Postpone the hearing until disposition is made of
the petition.

If a person is granted participation as a party or a
timited party, the agency may postpone or continue the
hearing to a later date when it appears that
commencing or continuing the hearing would jeopardize
or unduly burden one or more of the parties in the
case.

In ruling on petitions to participate as a party or a
limited party, the agency shall consider:

(a) Whether the petitioner has demonstrated a
personal or public interest that could reasonably
be affected by the outcome of the proceeding.

{by Whether any such affected interest is within the
scope of the agency's jurisdiction.

(c) The qualifications the petitioner represents in
cases in which a public interest is alleged.

(d) The extent to which the petitioner's interest
will be represented by existing parties.

A petition to participate as a party may be treated as
a petition to participate as a limited party.

The agency has discretion to grant petitions for
persons to participate as a party or a timited party.
The agency shall specify areas of participation and
procedural limitations as it deems appropriate.
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{10} An agency ruling on a petition to participate as a

party or as a limited party shall be by written order
and served promptly on the petitioner and all parties.
The agency shall also serve petitioner with the notice
of rights required by ORS 183.413(2).

(ORS 183.310; 183.415)

Request by Agency to Participate as a Party or an
Interested Agency

137-03-007

(1)

(23

(3}

When an agency gives notice that it intends to hold a
contested case hearing, it may name any other agency
that has an interest in the ocutcome of that proceeding
as a party or as an interested agency, either on its
own initiative or upon request by that other agency.

An agency named as a party or as an interested agency
has the same procedural rights and shall be given the
same notices, Including notice of rights, as any party
in the proceeding.

An agency may not be named as & party under this rule
without written authorization of the Attorney General.

(CRS 180.060; 183.310; 183.413)
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Immediate Suspension or Refusal to Renew a License, Notice
of Opportunity for Hearing, Service

137-03-010

(1) 1f the agency finds there is a serious danger to the
public health or safety, it may immediately suspend or
it may refuse to renew a license.

(2) The agency shall give notice to the party upon
immediate suspension or refusal to renew a license.
The netice shatl be served personally or by registered
or certified mail and shall include:

(a) The statements required under ORS 415(2) and (3).

(b) The effective date of the suspension or refusal
to reneW the license.

(¢} A statement that any demand for a hearing must be
received within 90 days of date of notice or the
hearing is waived.

(d) A statement giving reasonable grounds and
supporting the finding that a serious danger to
the public health and safety would exist without
the immediate suspension or refusal to renew the
License.

(ORS 183.430)
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Subpoenas and Depositions

340-11-116 Subpocenas

(1) Upon a showing of good cause and general relevance any
party to a contested case shall be issued subpoenas to
compel the attendance of witnesses and the production
of books, records and documents.

(2} Subpoenas may be issued by:
{a) A hearing officer; or
{b) A member of the Commission; or

(c) An attorney of record of the party requesting the
subpoena.

(3) Each subpoena authorized by this section shall be
served personally upon the witness by the party or any
person over 18 years of age.

(4) MWitnesses who are subpoenaed, other than parties or
officers or employees of the Department or Commission,
shall receive the same fees and mileage as in civil
actions in the circuit court.

(5) The party requesting the subpoena shall be responsible
for serving the subpoena and tendering the fees and
mileage to the witness.

(6) A person present in a hearing room before a hearing
officer during the conduct of a contested case hearing
may be required, by order of the hearing officer, to
testify in the same manner as if he were in attendance
before the hearing officer upon a subpecena.

(7) Upon a showing of good cause a hearing officer or the
Chairman of the Commission may modify or withdraw a
subpoena.

(8) Nothing in this section shall preclude informal

arrangements for the production of witnesses or
documents, or both.
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Conduct of Hearing

340-11-120

H

(2}

(3

{a) Contested case hearings before the Commission
shall be held under the control of the chairman
as Presiding Officer, or any Commission member,
or other person designated by the Commission or
Director to be Presiding Officer.

(b) Contested case hearings before the Department
shall be held under the control of the Director
as Presiding Officer or other person designated
by the birector to be Presiding Gfficer.

The Presiding Officer may schedule and hear any
preliminary matter, including a pre-hearing
conference, and shall schedule the hearing on the
merits. Reasonable written notice of the date, time,
and place of such hearings and conferences shall be
given to all parties.

Except for good cause shown, failure of any party to
appear at a duly scheduled pre-hearing conference or
the hearing on the merits shall be presumed to be a
waiver of right to proceed any further, and, uhere
applicable:

(a) A withdrawal of the answer;

(b)Y An admission of all the facts alleged in the
notice of oppertunity for a hearing; and

(c) A consent to the entry of a default order and
judgment for the relief sought in the notice of
opportunity for a hearing.

At the discretion of the Presiding Officer, the
hearing shall be conducted in the following manner:

(a) Statement and evidence of the party with the

burden of coming forward with evidence in support

of his proposed action;

(b) Statement and evidence of defending party in
support of his alleged position;

(c} Rebuttal evidence, if any;

(d)} sSurrebuttal evidence, if any.

Conducting Contested Case Hearings

137-03-040

(1

2)

(3

The contested case hearing shall be conducted by and
under the control of the presiding officer. The
presiding officer may be the chief administrative
officer of the agency, a member of its governing body,
or any other person designated by the agency.

1f the presiding officer or any decision maker has a
potential conflict of interest as defined in ORS
244.,020¢4), that officer shall comply with the
requirement of ORS chapter 244 (e.g., ORS 244.120 and
244.130).

The hearing shall be conducted, subject to the
discretion of the presiding officer, so as to include
the following:

(a) The statement and evidence of the proponent in
suppert of its action.

(b) The statement and evidence of opponents,
interested agencies, and other parties; except
that limited parties may address only subjects
within the area to which they have been limited.

{c) Any rebuttal evidence.

{(d) Any clesing arguments.
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(4)

5

(63}

(7}

8

(92

107

(11

Except for good cause shown, evidence shall not be
taken on any issue not raised in the notice and the
ansuwer.

All testimony shall be taken upon cath or affirmation
of the witness from whom received. The officer
presiding at the hearing shall administer oaths of
affirmations to witnesses.

The following persons shall have the right to
question, examine, or cross-examine any witness:

{a) The Presiding Officer;

(b} Where the hearing is conducted before the full
Commission, any member of the Commission;

(¢} Counsel for the Commission or the Department;

(d} Where the Commission or the Department is not
represented by counsel, a person designated by
the Commission or the Director;

(e} Any party to the contested case or such party's
counsel.

The hearing may be continued with recesses as
determined by the Presiding Officer.

The Presiding Officer may set reasonable time Limits
for oral presentation and shall exclude or limit
cumulative, repetitious, or immaterial matter.

The Presiding Officer shall, where appropriate and
practicable, receive all physical and documentary
evidence presented by parties and withesses. Exhibits
shall be marked, and the markings shall identify the
person offering the exhibits. The exhibits shall be
preserved by the Department as part of the record of
the proceeding. Copies of all documents offered in
evidence shall be provided to all other parties, if
not previously supplied.

A verbatim oral, written, or mechanical record shall
be made of all motions, evidentiary objectiens,
rulings, and testimony.

Upon request of the Presiding Officer or upon a
party's own motion, a party may submit a pre-hearing
brief, or a post-hearing brief, or both.

(4)

(53

(6)

(N

(8)

Presiding officers or decision makers, interested i
agencies, and parties shall have the right to question
witnesses. However, limited parties may question only
those witnesses whose testimony may relate to the area
or areas of participation granted by the agency.

The hearing may be continued with recesses as
determined by the presiding officer.

The presiding officer may set reasonable time limits
for oral presentation and may excluqe or Llimit
cumulative, repetitious, or immaterial matter.

Exhibits shall be marked and maintained by the agency
as part of the record of the proceedings.

If the presiding officer or any decision mak?r )
receives any Written or cral ex parte communication on
a fact in issue during the contested case proceeding;,
that person shall notify all parties and otherwise
comply with the requirements of 137-03-055.

(ORS 183.415)
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The Record

340-11-121 The Presiding Officer shall certify such part
of the record as defined by ORS 183.415(7) as may be
necessary for review of final orders and proposed final
orders. The Commission or Director may review tape
recordings of proceedings in lieu of a prepared transcript.
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Evidentiary Rules

340-11-125

1}

2)

3

In applying the standard of admissibility of evidence
set forth in ORS 183.450, the Presiding Officer may
refuse to admit hearsay evidence inadmissible in the
courts of this state where he is satisfied that the
declarant is reasonably available to testify and the
declarant's reported statement is significant, but
would not commonly be found reliable because of its
lack of corroboration in the record or its lack of
clarity and completeness.

All offered evidence, not objected to, will be
received by the Presiding Officer subject to his power
to exclude or Llimit cumulative, repetitious,
irrelevant, or immaterial matter.

Eviqenee objected to may be received by the Presiding
Officer with rulings on its admissibility or exclusion
to be made at the time a final order is issued.

Evidentiary Rules

137-03-050

(13

(2}

(3

(4)

(5}

6)

Evidence of a type commonily relied upon by reasonably
prudent persons in the conduct of their serious
affairs shall be admissible.

Irrelevant, immaterial, or unduly repetitious evidence
shall be excluded.

All offered evidence, not objected to, will be
received by the presiding officer subject to the
officer's power to exclude irrelevant, immaterfal, or
unduly repetitious matter.

Evidence objected to may be received by the presiding
officer. Rulings on its admissibility or exclusion,
if not made at the hearing, shall be made on the
record at or before the time a final order is issued.

Any time ten days or more before a hearing, the
agency, an interested agency, and any party may serve
upon every party, interested agency, and the agency a
copy of any affidavit, certificate, or other document
proposed to be introduced in evidence. Unless cross-
examination s requested of the affiant, certificate
preparer, of other document preparer or custodian,
within five days prior to hearing, the affidavit,
certificate, or other document may be offered subject
to the same standards and received With the same
effect as oral testimony.

1f cross-examination is requested of the affiant,
certificate preparer, or other document preparer or
custodian as provided in 137-03-050(5), and the
requestor is informed Wwithin five days prior to the
hearing that the requested witness will not appear for
cross-examination, the affidavit, certificate, or
other document may be received in evidence, if the
agency or presiding officer determines that the party
requesting cross-examination would not be unduly
prejudiced or injured by lack of cross-examination.

(ORS 183.450)
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Ex Parte Communications
137-03-055

(1) An ex parte communication is an oral or written
communication to an agency decision maker or the
presiding officer not made in the presence of all
parties to the hearing, concerning a fact in issue in
the proceeding, and includes communication of any new
facts from staff,

(2) If an agency decision maker or presiding officer
receives an ex parte communication during the pendency
of the proceeding, the officer shall:

{a) Give all parties notice of the substance of the
communication, if oral, or a copy of the
communication, if written; and

(b)Y Provide any party who did not present the ex
parte communication an opportunity to rebut the
substance of the ex parte communication at the
hearing, at a separate hearing for the limited
purpose of receiving evidence relating to the ex
parte communication, or in wWwriting.

{3) The agency's record of a contested case proceeding
shall include:

(a) The ex parte communication, if in writing;

(b) A statement of the substance of the ex parte
communication, if oral;

{c) The agency or presiding officer's notice to the
parties of the ex parte communication; and

(d) Rebuttal evidence.

(ORS 183.415(8); 183.462)
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Proposed Orders in Contested Cases, Filing of Exceptions,
Argument, and Adoption of Order

137-03-060

(1) If a majority of the officials who are to render the
final order in a contested case have neither attended
the hearing nor reviewed and considered the record,
and the order is adverse to a party, a proposed order
including findings of fact and conclusion of law shall
be served upon the parties.

{2} When the agency serves a proposed order on the
parties, the agency shall at the same time or at a
later date notify the parties:

C(a) When written exception must be filed to be
considered by the agency; and

{b) When and in what form argument may be made to the
officials who will render the final order.

(3) The agency decision maker, after receiving exceptions
and argument, may adopt the proposed order or prepare a new
order.

(ORS 183.460)
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Appeal of Hearing Officer's Final Order

340-11-132

0

2)

3

Hearing Officer's Final Order: In a contested case if
a majority of the members of the Commission have not
heard the case or considered the record, the Hearing
Officer shall prepare a written Hearing Officer's
Final Order including findings of fact and
conclusions of law. The original of the Hearing
Officer's Final Order shall be filed with the
Commission and copies shall be served upon the parties
in accordance with rule 340-11-097 (regarding service
of written notice).

Commencement of Appeal to the Commission:

(a) The Hearing Officer's Einal Order shall be the
final order of the Commission unless within 30
days from the date of mailing, or if not mailed
then from the date of personal service, any of
the parties or a member of the Commission files
with the Commission and serves upon each party a
Notice of Appealt. A proof of service thereof
shall also be filed, but failure to file a proof
of service shall not be a ground for dismissal of
the Notice of Appeal.

(b)Y The timely filing and service of a Notice of
Appeal is a jurisdictional requirement for the
commencement of an appeal to the Commission and
cannot be waived; a Notice of Appeal which is
filed or served date shall not be considered and
shall not affect the validity of the Hearing
Officer's Final Order which shatl remain in full
force and effect.

{c) The timely filing and service of a sufficient
Notice of Appeal te the Commission shall
automatically stay the effect of the Hearing
officer's Final Order.

Contents of Notice of Appeal. A Notice of Appeal
shall be in writing and need only state the party's or
a Commissioner's intent that the Commission review the
Hearing Officerfs Final Order.

This procedure has the
Hearing Officer issue &
final order which can be
appealed to the
Commission by any party.
Since the definition of
“party"® includes the
Department, the
Pepartment may appeal the
decision if it disagrees
with the Hearing
officer's Final Order.

This procedure was
adopted by the EQC by
amendment in 1979 when
most contested cases
resulted from appeal of
civil penalty
assessments.

This procedure
constitutes a significant
delegation of authority
by the EQC to the Hearing
Officer and has reduced
the contested case ruling
load on the Commission.

Alternative procedures
have been followed in
some recent cases which
involve significant
program or policy
actions. This has been
done either by informalily
waiving the process of
this rule or by adopting
the AG Model Rules for
the specific case.
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(&)

Procedures on Appeal:

{a)

(b)

(c)

(d)

Appellant's Exceptions and Brief -- Within 30
days from the date of service or filing of his
Notice of Appeal, whichever is later, the
Appellant shall file with the Commission and
serve upon each other party written exceptions,
brief and proof of service. Such excepticns
shatl specify these findings and conclusions
objected to and reasoning, and shall include
proposed alternative findings of fact,
conclusions of law, and order with specific
references to those portions to the record upon
which the party relies. Matters not raised
before the Hearing Officer shall not be
considered except when necessary to prevent
manifest injustice. 1In any case where opposing
parties timely serve and file Notices of Appeal,
the first to file shall be considered to be the
appellant and the opposing party the cross
appel lant.

Appellee's Brief -- Each party so served wWith
exceptions and brief shall then have 30 days from
the date of service or filing, whichever is
later, in which to file with the Commission and
serve upon each other party an answering brief
and proof of service.

Reply Brief -- Except as provided in subsection
(d)Y of this section, each party served with an
answering brief shall have 20 days from the date
of service or filing, whichever is Later, in
which to file with the Commission and serve upon
each other party a reply brief and proof of
service.

Cross Appeals -- Should any party entitled to
file an answering brief so elect, he may also
cross appeal to the Commission the Hearing
Officerts Final Order by filing with the
Commission and serving upon each other party in
addition to an answering brief a Notice of Cross
Appeal, exceptions (described in subsection (a)
of this section), a brief on cross appeal and
proof of service, all within the same time

al lowed for an answering brief. The appellant-
cross appellee shall then have 30 days in which
te serve and file his reply brief, cross
answering brief and proof of service. There
shatl be no cross reply brief without teave of
the Chairman or the Hearing Officer.
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(e

(f)

(g)

(h)

(i)

Briefing on Commission Invoked Review -- Where
one or more members of the Commission commence an
appeal to the Commission pursuant to subsecticn
(2)(a) of this rule, and where no party to the
case has timely served and filed a Notice of
Appeal, the Chairman shall promptly notify the
parties of the issue that the Commission desires
the parties to brief and the schedule for filing
and serving briefs. The parties shall tLimit
their briefs to those issues. Where one or more
members of the Commission have commenced an
appeal to the Commission and a party has also
timely commenced such a proceeding, briefing
shall follow the schedule set forth in
subsections (a), (b), (c), (d), and (f) of this
section.

Extensions -- The Chairman or a Hearing Officer,
upon request, may extend any of the time Llimits
contained in this section. Each extension shall
be made in writing and be served upon each party.
Any request for an extension may be granted or
denied in whole or in part.

Failure to Prosecute -- The Commission may
dismiss any appeal or cross appeal if the
appellant or cross appellant fails to timely file
and serve any exceptions or brief required by
these rules.

Oral Argument -- Folleowing the expiration of the
time allowed the parties to present exceptions
and briefs, the Chairman may at his discretion

schedule the appeal for oral argument before the
Commission.

Scope of RevieW -- In an appeal to the Commission
of a Hearing Officer's Final Order, the
Commission may, substitute its judgment for that
of the Hearing Officer in making any particular
finding of fact, conclusion of law, or order. As
to any finding of fact made by the Hearing
Officer the Commission may make an identical

finding without any further consideration of the
record.

Attachment B

Page B-31



Existing EQC Procedure Rules

Attorney General®s Model Rules

Notes

Additional Evidence <- In an appeal to the
Commission of a Hearing Gfficer's Final Order the
Commission may take additional evidence.

Requests to present additional evidence shall be
submitted by motion and shall be supported by a
statement specifying the reason for the failure
to present it at the hearing before the Hearing
Officer. If the Commission grants the motion, or
so decides of its own motion, it may hear the
additional evidence itself or remand to a Hearing
Officer upon such conditions as it deems just.

Presiding Officer's Proposed Order in Hearing Before the
Department

340-11-134

(H

(2)

In a contested case before the Department, the
Director shall exercise powers and have duties in
every respect identical to those of the Commission in
contested cases before the Commission.

Notwithstanding section (1) of this rule, the
Commission may, as to any contested case over which it
has final administrative jurisdiction, upon motion of
its Chairman or a majority of its members, remove to
the Commission any contested case before the
Department at any time during the proceedings in a
manner consistent with ORS Chapter 183.

Attachment B
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Final Orders in Contested Cases Notification
340-11-135

(1) Fipnal orders in contested cases shall be in writing or
stated in the record, and may be accompanied by an
opinion,

(2) Final orders shall include the following:

(a) Rulings on admissibility of offered evidence if
not already in the record;

(b) Findings of fact, including those matters wWhich
are agreed as fact, a concise statement of the
undertying facts supporting the findings as to
each contested issue of fact and each ultimate
fact, required to support the Commission's or the
Department's order;

(c) Conclusions of lau;
(dy The Commission's or the Department's Order.
(3) The Department shall serve a copy of the final order

upon every party or, if applicable, his attorney of
record.

Final Orders
137-03-070

Final orders on contested cases shall be in writing and
shall include the following:

{1y Rulings on admissibility of offered evidence when the
rulings are not set forth in the record.

(2) Findings of fact -- those matters that are either
agreed as fact or that, when disputed, are determined
by the fact finder on substantial evidence to be facts
over contentions to the contrary. A finding must be
made on each fact necessary to reach the conclusions
of law on which the order is based,

¢(3) Conclusion(s) of law -- applications of the
controlling taw to the facts found and the legal
results arising therefrom.

(4) Order -- the action taken by the agency as a result of
the facts found and the legal conclusions arising
therefrom.

(5) A citation of the statutes under which the order may
be appealed.

(ORS 183.470)
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Default Orders

137-03-075

h

(2}

3)

(4)

{52

Ch

When the agency has given a party an opportunity to
request a hearing and the party fails to make a
request within a specified time, or when the agency
has set a specified time and place for a hearing and
the party fails to appear at the specified time and
place, the agency may enter a final order by default.

The agency may issue an order of default only after
making a prima facie case on the record. The record
may be made at an agency meeting, at a scheduled
hearing on the matter, or, if the notice of intended
action states that the order will be issued or become
effective upon the fajlure of the party to timely
request a hearing, when the order is issued.

1f the notice of intended action contains an order
that is to become effective unless the party requests
a hearing, the record shall be complete at the time of
the notice of intended action.

The record may consist of oral (transcribed, recorded,
or reported) or written evidence or a combination .of
oral and written evidence. When the record is made at
the time the notice or order is issued, the agency
file may be designated as the record. 1In all cases,
the record must contain substantial evidence to
support the findings of fact.

When the agency has set a specified time and place for
a hearing in a matter in which only one party is
before the agency and that party subsequently notifies
the agency that the party will not appear at such
specified time and place, the agency may enter a
default order, cancel the hearing, and follow the
procedure described in 137-03-075(2) and (4).

When a party requests a hearing after the time
specified by the agency, but before the agency has
entered a default order, the agency may grant the
request or make further inquiry as to the existence of
the reasons specified in 137-03-075(7)¢a) for the
request being tardy. If further inquiry is made, the
agency may require an affidavit to be filed with the
agency. The agency shall enter an order granting or
denying the request as described in 137-03-075(7)(e).
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9]

(8

(a)

(b}

{c)

(d)

(e}

When a party requests a hearing after entry of a
default order, the party may request to be
relieved from the default order only on grounds
of mistake, inadvertence, surprise, or excusable
neglect.

The request shall be filed with the agency, and 2
copy delivered or mailed to all persons and
agencies required by statute, rule, or order to
receive notice of the proceeding, within a
reasonable time. If the request is received more
than 75 days after delivery or mailing of a copy
of the order of default to the party or the
party's attorney, it shall be presumed that such
a request is not timely. This presumption may be
rebutted by evidence showing that the request is
reasonably timely.

The request shall state why the party should be
relieved from the default order.

The agency may make further inquiry, fncluding
holding a hearing, as it deems appropriate.

If the request is allowed by the agency, it shall
enter an order granting the request and schedule
a hearing in due course. If the request is
denied, the agency shall enter an order setting
forth its reasons for such denial.

The agency shall notify a defaulting party of the
entry of a default order by delivering or majling a
copy of the order as required by ORS 183.330(2).

(ORS 183.415; 183.470)
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Reconsideration and Rehearing

137-03-080

(h

2)

3

(4)

(5)

(6)

(7

(8>

(4°))

A party may file a petition for reconsideration or
rehearing of a final order with the agency within 60
days after the order is served. A copy of the
petition shall also be delivered or mailed to all
parties any other persons and agencies required by
statute, rule, or order to receive notice of the
proceeding.

The petition shall set forth the specific grounds for
reconsideration or rehearing. The petition may be
supported by written argument.

A rehearing may be limited by the agency to specific
matters.

The petition may include a request for stay of a final
order if the petition complies with the requirements
of 137-03-090¢2)(f) through (i).

The agency may consider a petition for reconsideration
or rehearing as a request for either or both. The
petition may be granted or denied by summary order
and, if no action is taken, shall be deemed denied as
provided in ORS 183.482.

Any member of an agency's governing body may move for
reconsideration or rehearing of an agency final order
within 60 days after the order is served.
Reconsideration or rehearing shall be granted 1f
approved by the governing body. The procedural effect
of granting reconsideration or rehearing on an
agency's own motion shall be identical to the effect
of granting a party's petition for reconsideration or
rehearing.

Reconsideration or rehearing shall not be granted
after the filing of a petition for judicial review,
except in the manner provided by ORS 183.482(6).

A final order remains in effect during reconsideration

or rehearing until changed.

At the conclusion of a reconsideration or rehearing,
an agency must enter a new order, which may be an
order affirming the existing order.

(ORS 183.482)
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Request for Stay
137-03-090

(1) Any person entitled to judicial review of an agency
order who files a petition for jJudicial review may
request the agency to stay the enforcement of the
agency order that is the subject of judicial review.

{2) The stay request shall contain:

(a) The name of the person filing the request,
identifying that person as a petitiener and the
agency as the respondent;

(b)Y The full title of the agency decision as it
appears on the order and the date of the agency
decision;

(c) A summary of the agency decision; and

¢(d) The name, address, and telephone number of each
of the following:

(A) The petitioner;

(8) ALl other parties to the agency proceeding.
When the party was represented by an
attorney in the proceeding, then the name,
address, and telephone number of the
attorney shall be provided and the address
and telephone number of the party may be
omitted.

(e) A statement advising all persons whose names,
addresses and telephone numbers are required to
appear in the stay request as provided in 137-03-
090¢2)(d), that they may participate in the stay
proceeding before the agency if they file a
response in accordance with 137-03-091 within ten
days from delivery or mailing of the stay
request to the agency.
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3)

f)

{9

)

A statement of facts and reasons sufficient to
show that the stay request should be granted
because:

(A) The petitioner will suffer irreparable
injury if the order is not stayed;

(B There is a colerable claim of error in the
order; and

{C) Granting the stay will not result in
substantial public harm.

A statement identifying any person, including the
public, who may suffer injury if the stay is
granted. If the purposes of the stay can be
achieved with Limitations or conditieons that
minimize or etiminate possible injury to other
persons, petitioner shall propose such
limitations or conditiens. If the possibility of
injury to other perscns cannot be eliminated or
minimized by appropriate limitation or
conditions, petitioner shall propose an amount of
bond or other undertaking to be imposed on the
petitioner should the stay be granted, explaining
why that amount is reasonablte in light of the
identified potential injuries.

A description of additional procedures, if any,
the petitioner believes should be followed by the
agency in determining the appropriateness of the
stay request.

An appendix of affidavits containing all evidence
(other than evidence contained in the record of
the contested case out of which the stay request
arose) upon which the petitioner relies in
support of the statements required under 137-03-
090(¢2)(f) and (g). The record of the contested
case out of which the stay request arose is a
part of the record of the stay proceeding.

The request must be delivered or mailed to the agency

and on the same date a copy delivered or mailed to all
parties identified in the request as required by 137-

03-090(2)(d).

(ORS 183.482)
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Request for Stay -- Motion to Intervene
137-03-091

(1) Any party identified under 137-03-090(¢2)(d) desiring
to participate as a party in the stay proceeding may
file a response to the request for stay.

(2) The response shall contain:

(a) The full title of the agency decision as it
appears on the order;

(b) The name, address, and telephone number of the
person filing the response, except that if the
person is represented by an attorney, then the
name, address, and telephone number of the
attorney shall be included and the personts
address and telephone number may be deleted;

(c) A statement accepting or denying each of the
statements of facts and reasons provided pursuant
to 137-03-090¢2)(f) in the petitioner's stay
request;

{d) A statement accepting, rejecting, or proposing
alternatives to the petitioner's statement on the
bond or undertaking amount or other reasonable
conditions that should be imposed on petitioner
should the stay request be granted.

(3) The response may contain affidavits containing
additional evidence upon which the party relies in
support of the statement required under 137-03-
091¢2)(c) and (D).

{4) The response must be detivered or mailed te the agency
and to all parties identified in the stay request
within ten (10) days of the date of delivery or
mailing to the agency of the stay request.

(ORS 183.482)
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Request for Stay -- Agency Determination

137-03-092

(1) The agency may allow the petitioner to amend or
supplement the stay request te comply with 137-03-
090(2)Ca)-(e) or (3). All amendments and supplements
shall be delivered or mailed as provided in 137-03-
090(3), and the deadlines for response and agency
action shall be computed from the date of delivery or
mailing to the agency.

(2) After the deadline for filing of responses, the agency
shall:

(a) Decide upon the basis of the material before it;
or

{b) Conduct such further proceedings as it deems
desirable; or

(c) Allow the petitioner within a time certain to
submit responsive legal arguments and affidavits
to rebut any response. Petitioner may not bring
in new direct evidence through such affidavits.
The agency may rely on evidence in such
affidavits only if it rebuts intervenor evidence.

(3) The agency's order shall:

(a) Grant the stay request upon findings of
irreparable injury to the petitioner or a
colorable claim of error in the agency order and
may impose reasonable conditions, including but
noet lLimited to a bond or other undertaking and
that the petitioner file all documents necessary
to bring the matter to issue before the Court of
Appeals within a specified reascnable period of
time; or

(b) Deny the stay request upon a finding that the
petitioner failed to show irreparable injury or a
colorable claim of error in the agency order; or

(c) Deny the stay request upon a finding that a
specified substantial public harm would result
from granting the stay, notwithstanding the
petitioner's showing of irreparable injury and a
colerable claim of error in the agency order.
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(43

Nothing in 137-03-055 or in 137-03-090 to 137-03-092
prevents an agency from receiving evidence from agency
staff concerning the stay request. Such evidence
shall be presented by affidavit within the time limits
imposed by 137-03-091(3). 1If there are further
proceedings pursuant to 137-03-092(2), the agency
staff may present additional evidence in the same
manner that parties are permitted to present
additional evidence.

Request for Stay -- Time Frames

137-03-093

1)

(23

Unless otherwise agreed to by the agency, petitichner,
and respondents, the agency shall commence any
proceeding instituted pursuant to 137-03-092(2) within
20 days after receiving the stay request.

Unless otherwise agreed to by the agency, petitioner,
and respondents, the agency shall grant or deny the
stay request within 30 days after receiving it.

(ORS 183.482)
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Power of the Director

340-11-136

b

2)

(3

(4}

Except as provided by rule 340-12-075, the Director,
on behalf of the Commission, may execute any wWritten
order which has been consented to in writing by the

parties adversely affected thereby.

The Director, on behalf of the Commission, may prepare
and execute written orders implementing any action
taken by the Commission on any matter.

The Director, on behalf of the Commission, may prepare
and execute orders upon default where:

(a) The adversely affected parties have been properly
notified of the time and manner in which to
request a hearing and have failed to file a
proper, timely request for a hearing; or

(b} Having requested a hearing, the adversely
affected party has failed to appear at the
hearing or at any duly scheduled prehearing
conference.

Default orders based upon failure to appear shall
issue only upon the making of a prima facie case on
the record.

Misceilanecus Rules -- Unacceptable Conduct

137-04-010

A presiding officer may expel a person from an agency

proceeding if that person engages in conduct that disrupts

the proceeding.
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Miscellaneous Provisions

340-11-140 OAR Chapter 340, rules 340-11-010 to 340-
11-140, as amended and adopted June 25, 1976, shall take
effect upon prompt filing with the Secretary of State,
They shall govern atl further administrative proceedings
then pending before the Commission or Department except to
the extent that, in the opinion of the Presiding Officer,
their application in a particular action would not be
feasible or would work an injustice, in which event, the
procedure in former rules designated by the Presiding
officer shall appty.

Procedures for Conduct of Contested Case on Order of
Environmental Quality Commission Selecting a Land Fill
pispesal $ite Under Authority of 1985 Oregon Laws, Chapter
679.

340-11-141 Rules/Applicability.

(a) The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered ODAR 137-03-001
through 137-03-093 and 0AR 137-04-010 (Model Rules)
for application to any contested case conducted by or
for the Commission on its order selecting a landfill

disposal site pursuant to 1985 Oregon Laws, Chapter
679.

(b) The Model Rules shall only apply to the contested case
(or cases) described in subsection 340-11-141Ca). The
Commission's rules for conduct of contested cases, 0AR
340-11-097 through 340-11-140, shall continue to apply
in atl other cases. These rules shall become
effective upon filing of the adopted rule with the
Secretary of State.
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Procedures for Conduct of Contested Case on Denial Pursuant
to OAR 340-48-035 of 401 Certification of the Proposed Salt
Caves Hydroelectric Project.

340-11-142 Rules/Applicability.

o

23

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered QAR 137-03-001
through 137-03-093 and 0AR 137-04-010 (Model Rules)
for application to any contested case conducted by or
for the Commission on denial pursuant to OAR 340-48-
035 of 401 certification of the proposed Salt Caves
Hydroelectric Project.

The Model Rules shall only apply to the contested case
(or cases) described in subsection 340-11-142¢1). The
Commission's rules for conduct of contested cases, 0AR
340-11-097 through 340-11-140, shall continue to apply
in all other cases. These rules shall become
effective upen filing of the adopted rule with the
Secretary of State.
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Attachment C
PROPOSED AMENDMENTS

Oregon Administrative Rules
Chapter 340, Division 11

RULES OF PRACTICE AND PROCEDURE

Definitions

340-11-005 The words and phrases used in this Division have the
same meaning given them in ORS 183.310. Additional terms are
defined as follows unless context requires otherwise: [Entess
etheryise regrired-by-context -—as-used-tn-this-Birvisions

(1)

(2)

(3)

(4)

(6)

E€7
¢8y
¢or

¢xor

"Adoption" means the carrying of a motion by the Commission
with regard to the subject matter or issues of an intended
agency action.

"Agency Notice" means publication in OAR and mailing to those
on the list as required by ORS 183.335(6).

"Commission" means the Environmental Quality Commission.
"Department" means the Department of Environmental Quality.

"Director" means the Director of the Department or any of his
authorized delegates.

"Filing" means receipt in the office of the Director. Such
filing is adequate where filing is required of any document
with regard to any matter before the Commission, Department
or Director, except a claim of personal liability.

LEieensel -has -the-game -meanineg -as —gfiven —in-0RS-183 316+
Lordert ~has-the ~game -meaning —as —given —im-GRS ~+83+33+6+

Lhapkyl -has-the-game -meaning -as —Srven ~in ~0RS ~183 ¢330 ~and
inetudes -the-PBepartment -ix-ati-contested -case -hearings -oefore
the-Commissionw-or-Pepartment ~or ~any ~of ~theix-presidineg

sEEteenas

LPeraont -as ~Elhe ~same -meam bng ~2s -t bven « 0 ~ORS -+533F 310+

¢+¥»3(7) "Presiding Officer"_ or "Hearing Officer" means the

Commission, its Chairman, the Director, or any individual

designated by the Commission or the Director to preside in
any contested case, public, or other hearing. Any employee
of the Department who actually presided in any such hearing
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is presumptively designated by the Commission or Director,
such presumptive designation to be overcome only by a
written statement to the contrary bearing the signature of
the Commission Chairman or the Director.

F 2y -“Rutet-has ~the -same -meaning —as -giver -tn—-ORS-+83 3163

Public Informational Hearings

340-11-007

(1)

(2)

(3)

Whenever there is required or permitted a hearing which is
neither a contested case hearing nor a rule making hearing as
defined in ORS Chapter 183, the Presiding Officer shall
follow any applicable procedural law, including case law and
rules, and take appropriate procedural steps to accomplish
the purpose of the hearing. Interested persons may, on
their own motion or that of the Presiding Officer, submit
written briefs or oral argument to assist the Presiding
Officer in fhis} resolution of the procedural matters set
forth herein.

Prior to the submission of testimony by members of the
general public, the Presiding Officer shall present and offer
for the record a summary of the questions the resolution of
which, in the Director's preliminary opinion, will determine
the matter at issue. §HejThe Presiding Officer shall also
present so many of the facts relevant to the resolution of
these questions as fhe-them-pessesses} are available and
which can practicably be presented in that forum.

Following the public information hearing, or within a
reasonable time after receipt of the report of the Presiding
Officer, the Director or Commission shall take action upon
the matter. Prior to or at the time of such action, the
Commission or Director shall address separately each
substantial distinct issue raised in the hearings record.
This shall be in writing if taken by the Director or shall be
noted in the minutes if taken by the Commission in a public
forum.

Rulemaking

Notice of Rulemaking

340-11-010

(1)

Notice of intention to adopt, amend, or repeal any rule(s)
shall be in compliance with applicable state and federal laws
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and rules, including ORS Chapter 183 and sections (2) and (3)
of this rule.

(2) In addition to the news media on the list established
pursuant to ORS 183.335(6), a copy of the notice shall be
furnished to such news media as the Director may deem
appropriate.

(3) In addition to meeting the requirements of ORS 183.335(1),
the notice shall contain the following:

(a) Where practicable and appropriate, a copy of the rule
proposed to be adopted;

(b) Where the proposed rule is not set forth verbatim in the
notice, a statement of the time, place, and manner in
which a copy of the proposed rule may be obtained and a
description of the subject and issues involved in
sufficient detail to inform a person that his interest
may be affected;

(¢) Whether the Presiding Officer will be a hearing officer
or a member of the Commission;

(d) The manner in which persons not planning to attend the

hearing may offer for the record written testimony on
the proposed rule.

Rulemaking Process

340-11-024

The rulemaking process shall be governed by the Attorney General's
Model Rules, OAR 137-01-017 through 137-01-060. As used in those

rules, the terms "agency", "governing body", and "decision maker™
generally should be interpreted to mean "Commisgsion. The ternm

"agency" may also be interpreted to be the "Department" where
context requires.

feonduet~of-Rualemaking -Hearing

34— r—525

¥y The-hearing-shaltl-be-cenducted-befere-the-Commisstonr--with
the-Shairman -as -Presiding -0fficenr -or-—before-any -nembem-of
the-Commission-or-other-Presiding -0Fffroers

€2y Ab-the-commencement-of-the-heaping - -any-persen-wishing-to—le

heard-shatl-advise -the -Presiding -Officer-of ~ries~mame —and
address-and-affititation—on ~a-provided-—form-£for-isting
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3

¢4y

¢5¥

t6r

€7

¢ey

¢o3

€6y

¢x3y

witnesges - ~and-such-other-information -as-the -Presiding
GEficer-may -deem-appropriate r~-Addtttonal ~-persons ~-may ~be
keard-at-the-discretion-of -the -Pregiding -0EEiceprs

Ab-the ~opening -of -the-hearing -the -Presiding -0 fficer-shalt
stater-or-kave-stated, -the-purpose -of -the -hearing:

Fhre -Presiding-0fficer-shall -thereupen -describe ~the -manmer—in
wirieh -persons -may ~present -theieviews -at-the -hearing-

The-Prexiding -0fficer-shall -order-the -presentations -in-sach
manner-as-he ~deens ~approppriate -to-the-puppese -of-the -hearings

Fhe -Presiding -OfEicer—and -any -nember -0 £ ~the -Compigsion-shaltl
have ~bhe wpight -bo-guestion-or-exanine —any -witness-making-a
stakement-at-the-kearing-—-Fhe-Presiding-GLEicer-nay,-—at-kia
digeretion-pernikt-other-persons -to-exanine -witnessea:

There-shall-lbe-ne-rebuttal-or-additionat ~atakements ~given oy
any-witness -except -azx-reguested-by-the-Presiding-0fficer—
Howevenr,-when -such-additional-statement -3 -givern - ~the
Presidineg ~0ffieer -may ~allew-an-eguat —eppertunitty —for ~repty -y
thosewhose —statements —yere —rebubreds

Fhre -lreaetng-may e -—continned ~with -precegaes ~an ~determined -y
the-PresidingOffieer-untit-att-tisted-witnesses-present-and
wisking-te-make -a-gtatement-have-had -an-~eppertunity-to—de-se~

The-Presiding-gfficer—shall;-where-practicable-and
appropriate --receive —atlk-physicalk-and-documentary -exhioits
presented-by-witnesses ---inteas~othervise -reguired oy -raw-ox
rile --khe —exhilits -shalkl e -preseprved-by-the -Pepartment -for-a
periot-of-one-year - ~opr-at-the -discretion-o£-the-Commission
er-Presiding-0fficer --returned ~to -the -persons ~who ~submi-tted
thems

Fhe -Presiding -0fEicer -may -2k -any-Eime ~durineg ~Ehe -heawing,
impese-reasonabie-time -~timiba-for-opralk-presentation-and-may
exclude —or-Fimit-cumeltativer-repetitious —or-tmmateriat
matiepr--bPergons -with-a-concern-distinct-from-those-of
eitigens-in-generakr --and-these-speaking -for-groupss
assoctations r-or ~governmental ~entities -may -be-accorded
preferentiat-time-timttations —as-may-be-extended -aise—to-any
wirEpess -who r-inx-the-judgment -of ~the -Presidineg -0ffieenr - -has
such-expertise-expepriencer-or~other-relationship-to-the
suliect-matber ~of-the-khearing-az-to-render-kis-testimeny-of
speaital ~interest -to-the-agencsys

k-verbatim-oral;-written;-or-nechkanical-record -shatl e -made
ef-alk-the-heaping~-procecedingsr~or r-in-the-ateernativer-a
record-in-the-form-ef-ninrtes r--guestion-and answer-perieds
or-other-informatities-before-or-aftepr-the-heapring -may-lbe
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exaigded -Erom—the-precord - --The-precsrd-shalt-be-preserved-Eor
three-years - —untess ~otheppise ~pecrimed <oy -kayw-or -muler

Presiding-0f£icerla-Report
34t lep30

£y Where-the-kearing-has-keen-conducted-lbefore-other~than-the
Fart-commission - -the-Presiding-0fficer -within-a-reasonakle
Eime-after-the-hearingr-ahall-provide -the-Commisaiton-with-a
weitten-summary-of-statements —given -and -exhibitas -recetveds
and-zx-report-of -his ~shservations ~of ~-physieal -experimentss
demonstrations - -or-exhilits---Ehe-Presiding -GEEtcer -may ~alao
make-recommendations —to-the-Commissieon-rased -upom-the
evidence -presented; —ouk -the -Commission ~is-not-pound -y -such
recommendationgr

2y AE-any-time-subseguent-to-the-hearing;-the-Commisston-may
review-the-entipre-precord-of-the -hearing -and-make -a-dectsion
based-gpon~the -pecond -~-Ehereafter --the-Presiding-0fficer
shatl e -retieved-of ~tie ~Gubky -to -provide-a-report-theresns

Aetion-ef-the-Commission

348—r1—635--Poklowing -the-ralemaking -hearing -by-the -Commianion; -or
afterreceipt-of~the-repeort-cf-the-Presiding-0fficer -~the
Commission-may -adept - —amend - ~or ~repeatk ~rutes -within-the -scope-of
the-notice-of-intended-action-}

Petition to Promulgate, Amend, or Repeal Rule: Contents of
Petition, Filing of Petition

340—-11-046

The filing of petitions for rulemaking and action thereon by the
Commission shall be in accordance with the Attorney General's
Uniform Rule of Procedure set forth in OAR 137-01-070. As used in
that rule, the term "agency' generally refers to the Commission

but may refer to the Department if context redquires.
FF46—Tt—64&7%

¢+ Anyp-Perzsor-may-petition-the-Commissien-reguestine-the
adeoptieon-{premiligation) - —-anendment - ~op-repeat~of-a-ruter—-the
petition-shall-ke-in-weiting;-sigred-oywor-on-pehalkf-of~the
petitioner;—and-shatlt-contain-a-detatled-statement-ofs
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ftar The-rgle-petitienem-recuests-the-Commissieon-te
promulgate-amend;y~or ~repeatr~-Whrere -anendment -of -the
exigting-rule-is-gought,~the-pyite-shatl-be-aget-forth~in
the-petition-in-fult-with-matter-preoposed-te-be-deteted
thepefron-encloged-in-prackets -and -propesed -additions
thereto-shown-by-underlining -or-kbolkd-Eaces

tley Uitimate-fagts-im-sgfficient-detail-to-show-the-reasons
for-adeption;«anendment -op-pepeal~of ~the-1ules

tey Allb-pmepesitions-gf-law-to-pe-agserted-bp-petitioners

&y Sufficitent-facks-to-shew-how-pekitioner-witl-be
affected py-adoption;r-anendnent - wop-pepeat~of ~ehe-rales

tey The-name-and-address-of-petitioner-and-of-ancther
persens-krown-kby-petitioner-to-have-specialk-interest-in
the —prle -seousht-—to e -adepted ;- -amended r—or-repealeds

2y TFhe-petitien;-etrthepr-in-typewrittenr-or-printed-form,-ghaltl-be
deamed -£iled -when-received -in-correckt-£form-by-the -Pepartment
The-Commisston-may ~reguire-amendmnents ~to ~petitions -under-this
section-but-ahall-not-refuse-any-reasonzably-understandable
petititon-for-rack-of ~formr

€3+ UYpen-meceipt-of-the-petitiens

far TEhe-Department-shalrl-mail-a-trre-copy-of-the-petition
rogether-~with-a-copy -of ~the-applriecable-pates~-af~practice
to-akk-interested ~persons-named-in-the-petition-—-Such
petition-ghall-be-deemed -served-on-the-date-of-matling
to-the ~Fast-known ~address o £ ~the-person-being -serveds

oy TFhe-Beparement-shati-adviae-the-petitioner-that-he-has
£ifteen - {15 -days -in-which-ko-sulemit-weritten-viewst

te¢y The-Pepartment-may-schedulte-eralt-presentaktion-of
petitions ~if-the-petitioner -makes -a-pegrest ~thepefopre
and-the-Commission-desires-—to-hear-the-petitioner
eraliys

&y The-Commission-shatl -within-30-days-after-the-date-of
submission-of-the-preperly-drafted-pebitionyr-either-deny
the-petition-cr-itnitiate-mute-making-preceedings—in
accordance -wikhk-applicable-preocedures-for-Commission
raremalkiEmer

¢4y EIn-the-case-gf-a-deniar-of-a-petition-to-adeptr-amend;-or
repeat -a-rater-the ~-Sommias bon ~shatl-teage —anw-order —settineg
feorth-ttas -reasons-in-detatl-for-denying -the-petition---The
order-shatl-be-mairted-to-the-petitionep-and-akk-other -persons
rnpon~whom~a -~copy ~of ~the -petition-was -serveds

Attachment C Page C-6



5> Where-procedurex~get-forth-in-this-section-are-found-te
eontriek-with-those-prescribed ~by-the-kttorprey-Generatr-the
ratker-shall -govern-upon-notien-of-any-party-other-than-the
Commission-or-Pepartment -3

Temporary Rules
340-11-052
The Commission may adopt temporary rules and file the same, along

with supportive findings, pursuant to ORS 183.335(5) and
183.355(2)_and the Attorney General's Model Rule OAR 137-01-080.

Periodic Rule Review

340-11-053

Periodic review of agency rules shall be accomplished once every 3

years in accordance with ORS 183.545 and the Attorney General's
Model Rule OAR 137-01-085.

Declaratory Rulings: Institution of Proceedings, Consideration of
Petition and Disposition of Petition

340—11-061

The declaratory ruling process shall be governed by the Attorney
General'’s Uniform Rules of Procedure, OAR 137-02-010 through 137=-

02-060. As used in those rules, the terms "agency", "governing
body", and "decision maker" qgqenerally should be interpreted to

mean “"Commission". The term "agency" may also be interpreted to
be the "Department" where context requires.

£F340-1+t-662

£y Pursgant-to-the-provisitons-of-0RS~+33 416 -and -the-rules
prescribed-thereunder-by-the--Atteorney-Generakr-and-upen-the
petition-of~any-peraen;-the-Commisston-may;r-tm-its
digeretion;-tasne —a-dectaratory -ratineg -with -respect-to-the
appricakitity-to-any-persen;-prepepty,-on-state-of-fackts -or
any-rare-or-statute -enforceakle-by-the-Bepartment-or
Cemmizziont

£y The-petition-to-institute-proceedings-for-a-decltaratory
ratineg-shatl-centains

tay A-detailed-statement-of-the-facsts-upen-whtehk-pekitionesr
reguests -the -Gommisasion-to-rasie -t -dectapatory -2ul-ingt
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€37

t4r

¢St

¢6r

tey Ehe-mgle-ecr-statute-for-which-petitioner-seeks
decltaratery-muling+

te) Suffieirent-facks-be-show-how-petitioner-witl-ke
atfected-by-the -pecueated -dectaratery-1mukimes

t&r ArI-preposittrons-of-taw-or-contentions-to-be-asserted-by
the-petitioners

tey TEhe-guestien-presented-for-deeision-by-the-Commissions
¢y The-apecitfie-relief-reguesteds

5y FPhe-pame-and -address-of -petitioner-and-of -any-okther
persen-krown -y -the-petitioner-teo-have-gpecialk-interest
in-the-regquested-dectaratory—mulinc:

The-petition-shall-be-bypewritten-or-printed-and-in—the-£form
previded-in-Appendix-it~to-this-pule-346—1r—062-—--Fhe
Commigsion-may-reguire -amendmnents ~ko -peritions —under-this
ralre~lrgk -~shaltl -nok-pefgae -any -reasonzk iy -understandalie
petition-Eor-tack-cf-Eorm:

The-petition-shaltl-be-deemed-£iled-when-receirved-by-the
Bepartment-

Ehe-Bepartment -ghall --within-thiprey - 36 r-days-after-the
petition-irs-fited,-notify-the-petitioner-of-the-Commiasieontls
deeiaion-nok o ~taaye ~a-~pulking ~or~the -Department-shatt,
within-the-sane-thinty-days;-serve-alkl-spectalliy-interested
persons-in-the-petitiom-yp-maiis

tay A-copy-ofk-the-petition-together-with-a-copy-of-the
Commissienls-rules-of-practice-and

ey R-netice-gf-the-hearing-at-whick-the-petition-wikk-be
consideredr--Fhis-notice ~shattr-ave -the -contents-set
forth-in-section-{6r-cf-this-ruler

e -neotice-of -heaping ~ak -wirichk-tine -the-petitien-wiltl -be
considered-ghall-set -Forthe

tay A-copy-of-khe-petition-recgquesting-the-declkaratopy
mukiaers

¢ty Phe-time-ard-place-of-hearincs
tey A-statemernt-that-the-Commisston-witi-conduct-the

heariny-or~a-deaitgnation-of-the-Presiding-0fficer-whe
witlk-preside-at-and-conduet-the-kearing:
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€y Fhe-heaping-shall-pbe-condueted-oy-and-shatl-ke-under-—the
eontrol-of-the-Presiding -0fficer-~-Fhe-Presiding -0fEicer-may
be -the -Chairman-o£-the -Commiasaion - -any -Commisstoner —the
Birector -or-any-other-persen-designated -y -the-Commission-on
teg-Chaiermans

€&y Ab-the-heapingr-petitioner-and-any-other-party-shatl-kave-the
right -t -present -oral-argument - --Fhe -Presiding -0 fEicer -nay
impose-preasonakle-ktime-rinikts-on-the-time-alloved-for-omal
argument - --Petitiones-and ~other -pareies-may-£fite-with-the
agency-briefs -in-suppeort-of-their-respective-posteions---The
Presiding-0fficer~shaltl -£ix-the-kime-and-order-of-£iling
briefas

€9+ EIn-these-instances-whepre-the-peaping-pag-conduckedbefore
someone ~other ~Ehan -the -Commission;-the -Presiding -0ELicer
ghall-prepare-an-opinion-in-form-and~in-content -as-set-forth
im-gectiop-{tir-of-this-rulter

€6y The-Commission-is-mok-kound-by-the-opinton-cf-the-Presiding
Officers

Xy The-commission-shall-issge~ires-deckaratery -rating-wirthin
SENEY-¢60F—days - f-the-aloge -0 f-khe-hearing -~or r~-where-briets
apre~-permitted ko -be-filred—subreguent o ~the -hearing r~within-
SiNEy - 66 -days—of-the -time-pernitted -for-the-Eiling ~of
briefs---Fhe-ruling-shaltl-ke-in-the-form-of-a-written-opinien
and-ahatt -sek-forths

tay Ehe-fackts-being-alleged-by-petitioners
oy The-stakuke-or-rule-being-applied-to-thoge-facktss

tey The-Commissieonis-conclusions-as-to-the-apprieakbitity-of
the -sktaktuke-or-rarle-—tko-those-facktas

¢y TFhe-gommiasgionls-senelusion-as-ke-the~regalk-effeat-ow
regult-of-applying-the-staktute -op -pule-to-those-Eactss

fey The-peasons-reried-vpen-by-the-agency-to-support-itts
eonetuatonsgs

€12y A-gGeclaratery-ruling-issved-im-accerdance-with-this-gecticn
& -binding -between-the -Commission--the -Pepaptment --and~the
petitionep-on-the-gtate ~of ~faets ~atleged r-or-found-to-exiats
ertess —set-aside -y -a-courts

€3y Where-precedures-set-forth-itn-this-gestion-are-~Eound-to
eorfliet-with~those-preseribed-by-the-Attorney Generat;-the
Iatter-shall-gevern-upen-mekion-by-any-party-othepr-than-the
Ceommigsion-or-Bepartment -3
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CONTESTED CASES
Service of Written Notice
340~11-097

(1) Whenever a statute or rule requires that the Commission or
Department serve a written notice or final order upon a party
other than for purposes of ORS 183.335 or for the purposes of
notice to members of the public in general, the notice or
final order shall be perscnally delivered or sent by
registered or certified mail.

(2) The Commission or Department perfects service of a written
notice when the notice is posted, addressed to, or personally
delivered to:

(a) The party; or

(b) Any person designated by law as competent to receive
service of a summons or notice for the party: or

(c) Following appearance of Counsel for the party, the
party'!s counsel.

(3) A party holding a license or permit issued by the Department
or Commission or an applicant therefore, shall be
conclusively presumed able to be served at the address given
in his application, as it may be amended from time to time,
until the expiration date of the license or permit.

(4) Service of written notice may be proven by a certificate
executed by the person effecting service.

{(5) In all cases not specifically covered by this section, a
rule, or a statute, a writing to a person if mailed to said
person at his last known address, is rebuttably presumed to
have reached said person in a timely fashion, notwithstanding
lack of certified or registered mailing.

Contested Case Proceedings Generally

340-11-098

Except as specifically provided in OAR 340-11-132, contested casesg
shall be governed by the Attorney General's Model Rules of

Procedure, OAR 137-03-001 through 137-03-093. Contested cases
generally arise when a decision of the Director or Department is
appealed to the Commission. Therefore, as used in the Model
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Rules, the terms "agency™, "governing body", and "decision maker"
generally should be interpreted to mean "Commission". 'The term
"agency" may also be interpreted to be Department where context
requires.

FHritten-Notice-of-Oppertunity-for-a-Hearing
FEG—Th—100

¢y Breept-as-otherwise-provided-in-0RS-183ré30 ~and -ORS ~676 2857
before-the-Commizsion-or-Pepartment -shall -y -order -suspend
reveker-refuse-to~renew,-or-refuse-to-issune~a-ricense -or
enter-a-£inalr-order-in-any-other-contested -case-as-defined-in
ORS -Ehaprter~1+53 -tk -shatt -afford-the-ricensee ;- -the-lLicense
applicant-er-other-parky-to-the-contested sage-apr-opperturiky
for-hearing-after-reazonable-written-notices

¢2y Weittep-notice-of-oppertuntty-for-a-hearing,r-in-addition-teo
the-reguirements-of —ORS-183 415 (2 may -includes

tay A-staktement-that-am-answer-wiktk-er-wiltlk-net-be-precuired
tE-the ~-papiyp-pecuests —a-Rearing r-anc - £ -go--the
sonseguence ~of ~Eailupe «te -answer -—--Ak-statement o £ -the
conseguence~of -Eailure -kto -—ansver -may -pe-sakitasfied by
sepving-a-copy-of-rule -340—11-1k0F —ypon-the -partys

oy A-statement-that-the-party-may-elect-te-pe-represented
by-tegat-counsels

tey A-statement-cf-the-party-epr-parties-wheo,-in-the
contention-of -the-Bepartment —or-Commiasion - -workd -kave
the -burden-of —coning ~forward-with-evidence-and-the
burden-of -proef-in-the -event-of-a-hearing-}

Non-Attorney Representation

340-11-102

Pursuant to the provisions of Section 3 of Chapter 833, Oreqon
Laws 1987, a person may be represented by an attorney or by an
authorized representative in a contested case proceeding before
the Commission or Department.

Answer Required: Consequences of Failure to Answer
340~-11-107

(1) Unless waived in the notice of opportunity for a hearing, and
except as otherwise provided by statute or rule, a party who
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(2)

(3)

has been served written notice of opportunity for a hearing
shall have twenty (20) days from the date of mailing or
personal delivery of the notice in which to file with the
Director a written answer and application for hearing.

In the answer, the party shall admit or deny all factual
matters and shall affirmatively allege any and all
affirmative claims or defenses the party may have and the
reasoning in support thereof. Except for good cause shown:

(a) Factual matters not controverted shall be presumed
admitted;

(b) Failure to raise a claim or defense shall be presumed to
be waiver of such claim or defense;

{c) New matters alleged in the answer shall be presumed to
be denied unless admitted in subsequent pleading or
stipulation by the Department or Commission; and

(d) Evidence shall not be taken on any issue not raised in
the notice and the answer_unless such issue is
specifically raised by a subsequent petitioner for party
status and is determined to be within the scope of the
proceeding by the presiding officer.

In the absence of a timely answer, the Director on behalf of
the Commission or Department may issue a default order and
judgment, based upon a prima facie case made on the record,
for the relief sought in the notice.

Subpoenas Fand-Bepesitiensi

340-11-116 Subpoenas

(1)

(2)

(3)

Upon a showing of good cause and general relevance any party
to a contested case shall be issued subpoenas to compel the

attendance of witnesses and the production of books, records
and documents.

Subpoenas may be issued by:

{(a) A hearing officer; or

(b) A member of the Commission; or

(c) An attorney of record of the party requesting the
subpoena.

Each subpoena authorized by this section shall be served
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(4)

(5)

(6)

(7)

(8)

personally upon the witness by the party or any person over
18 years of age.

Witnesses who are subpoenaed, other than parties or officers
or employees of the Department or Commission, shall receive
the same fees and mileage as in civil actions in the circuit
court.

The party requesting the subpoena shall be responsible for
serving the subpoena and tendering the fees and mileage to
the witness.

A person present in a hearing room before a hearing officer
during the conduct of a contested case hearing may be
required, by order of the hearing officer, to testify in the
same manner as if he were in attendance before the hearing
officer upon a subpoena.

Upon a showing of good cause a hearing officer or the
Chairman of the Commission may modify or withdraw a
subpoena.

Nothing in this section shall preclude informal arrangements
for the production of witnesses or documents, or both.

feenduct-of-Bearing

340—-rt—-120

trr ¢ay CEentested-case-hearings-before-the-Commission-shati-ke

€2y

hreld-under~the-contret-of-the -chatrman-as~Presxiding
effimer - -or-any -~-Commission-member ;- —or —other-peraon
Gesignated by -che-Commission-er-Director ~to-kpe-Presiding
efficenrs

oy cContesked-case-Rearings-kefore-the-Department-shall-lbe
keid ~under ~Ehe~sontrok-of-the-Birector-aa-Presidineg
eEftecer—or-other-persen-desigrated -by-the-Pirecter-to-be
Presiding-0Efficens

The -Presiding -G EEicer -may -schedute —and -hear -any -preliminary
natker ;- -trelading -a -pre-hearing -conference r-and-shalt
sehedurte -the -hearing-en-the-merits ---Reasonakle-weitten
retice-cf-the-date,-timer-and-place-of-guck-hearings —and
ecorferences-shatl-be-given-te-akk-partiess

Exeept-for-good ~cause -shownr-fatiuvre~of ~any -party-to-appear
ak-a-duty-scheduled -pre—hearing-conference ~er-the-hearing-on
the-merits-shall-ke-presuned-teo-be-a-warver-of-right-te
proceed-any ~further - -andr-where-appkicablesr
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s

¢sy

¢6+

€7y

¢8y

fay A-withdrawval-of-the-answers
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tey A-censernt-teo-the-entry-of-a-defaunlt-order-and-Fudgment
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oy Statement-anrd-evidence-of-defending -party-in-supporkt-of
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Except-£for-good-caunse -shown--evidence -shaltl-not-be-taken-on
any ~ragge -nok ~paised -in-the-notice -and-the -ansyelr:

Arr-testimeny-shall-ke-taken-upen-cath-opr-aEfitrmatiton-of-the
witmeass-Erom-whom-received - --The-officer-presiding -at~the
hearing-shaltt-administepn ~oaths -of-afEirmations -to-witnesses-

The-Eoklowing -persons ~shall-have -the -»ight -to-cqueatieons
examipe m-or-gpeaz-—examine —any-witneass

a2y Ehe-Presitding-offircers

ty Where-the-hearing-is-conduckted-kefore-the-fuli
commission-any-membenr-of-the -Commisaions

fefr Counsel-for-the-Commission-or-the-Departments
&y Where-the-Commissieon-or-the-Bepartment-is-net
represented-by-counselr-—a-person-designated -by-the

Cemmiasion-or—the-Birecters

&y Any-parby-bto-the-contested-case-op-such-pariyls
counsels

Phe -earineg-may-le-continved-with-recesses-as-determined -y
the-Presiding -0Eficers

Fhe-Presiding-0fficer-may-get-reasenable-time-timits-Eor-oral
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¢xey
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FAppeal-eof-Hearing-0fficerls-FPinal-orderd

Alternative Procedure for Entry of a Final Order in Contested

Cases Resulting from Appeal of Civil Penalty Assessments

340-11-132

In accordance with the procedures and limitations which follow,

the Commission's designated Hearing Officer is authorized to enter

a final order in contested cases resulting from appeal of civil

penalty assessments:

(1)

(2)

(3)

Hearing Officer's Final Order: In a contested case if a
majority of the members of the Commission have not heard the
case or considered the record, the Hearing Officer shall
prepare a written Hearing Officer's Final Order including
findings of fact and conclusions of law. The original of the
Hearing Officer's Final Order shall be filed with the
Commission and copies shall be served upon the parties in
accordance with rule 340-11-097 (regarding service of written
notice).

Commencement of Appeal to the Commission:

(a) The Hearing Officer's Final Order shall be the final
order of the Commission unless within 30 days from the
date of mailing, or if not mailed then from the date of
personal service, any of the parties or a member of the
Commission files with the Commission and serves upon
each party a Notice of Appeal. A proof of service
thereof shall also be filed, but failure to file a proof
of service shall not be a ground for dismissal of the
Notice of Appeal.

(b) The timely filing and service of a Notice of Appeal is a
jurisdictional requirement for the commencement of an
appeal to the Commission and cannot be waived; a Notice
of Appeal which is filed or served date shall not be
considered and shall not affect the validity of the
Hearing Officer's Final Order which shall remain in full
force and effect.

(c) The timely filing and service of a sufficient Notice of
Appeal to the Commission shall automatically stay the
effect of the Hearing Officer's Final Order.

Contents of Notice of Appeal., A Notice of Appeal shall be in
writing and need only state the party's or a Commissioner's
intent that the Commission review the Hearing Officer's Final
Order.
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(4)

Procedures on Appeal:

(a)

(b)

(c)

(d)

(e)

Appellant's Exceptions and Brief -- Within 30 days from
the date of service or filing of his Notice of Appeal,
whichever is later, the Appellant shall file with the
Commission and serve upon each other party written
exceptions, brief and proof of service. Such exceptions
shall specify those findings and conclusions objected to
and reasoning, and shall include proposed alternative
findings of fact, conclusions of law, and order with
specific references to those portions to the record upon
which the party relies. Matters not raised before the
Hearing Officer shall not be considered except when
necessary to prevent manifest injustice. In any case
where opposing parties timely serve and file Notices of
Appeal, the first to file shall be considered to be the
appellant and the opposing party the cross appellant.

Appellee's Brief ~-- Each party so served with
exceptions and brief shall then have 30 days from the
date of service or filing, whichever is later, in which
to file with the Commission and serve upon each other
party an answering brief and proof of service.

Reply Brief -- Except as provided in subsection (d) of
this section, each party served with an answering brief
shall have 20 days from the date of service or filing,
whichever is later, in which to file with the Commission
and serve upon each other party a reply brief and proof
of service.

Cross Appeals -~ Should any party entitled to file an
answering brief so elect, he may also cross appeal to
the Commission the Hearing Officer's Final Order by
filing with the Commission and serving upon each other
party in addition to an answering brief a Notice of
Cross Appeal, exceptions (described in subsection (a)

of this section), a brief on cross appeal and proof of
service, all within the same time allowed for an
answering brief. The appellant-cross appellee shall then
have 30 days in which to serve and file his reply brief,
cross answering brief and proof of service. There
shall be no cross reply brief without leave of the
Chairman or the Hearing Officer.

Briefing on Commission Invoked Review -- Where one or
more members of the Commission commence an appeal to the
Commission pursuant to subsection (2) (a) of this rule,
and where no party to the case has timely served and
filed a Notice of Appeal, the Chairman shall promptly
notify the parties of the issue that the Commission
desires the parties to brief and the schedule for filing

Attachment C Page C-17



(£)

(9)

(h)

(1)

(3)

and serving briefs. The parties shall limit their
briefs to those issues. Where one or more members of
the Commission have commenced an appeal to the
Commission and a party has also timely commenced such a
proceeding, briefing shall follow the schedule set forth
in subsections (a), (b), (¢), (d), and (f) of this
section.

Extensions -~ The Chairman or a Hearing Officer, upon
request, may extend any of the time limits contained in
this section. Each extension shall be made in writing
and be served upon each party. Any request for an
extension may be granted or denied in whole or in part.

Failure to Prosecute -- The Commission may dismiss any
appeal or cross appeal i1f the appellant or cross
appellant fails to timely file and serve any exceptions
or brief required by these rules.

Oral Argument -- Following the expiration of the time

allowed the parties to present exceptions and briefs,

the Chairman may at his discretion schedule the appeal
for oral argument before the Commission.

Scope of Review —-- In an appeal to the Commission of a
Hearing Officer's Final Order, the Commission may,
substitute its judgment for that of the Hearing Officer
in making any particular finding of fact, conclusion of
law, or order. As to any finding of fact made by the
Hearing Officer the Commission may make an identical
finding without any further consideration of the
record,

Additional Evidence -- In an appeal to the Commission of
a Hearing Officer's Final Order the Commission may take
additional evidence. Regquests to present additional
evidence shall be submitted by motion and shall be
supported by a statement specifying the reason for the
failure to present it at the hearing before the Hearing
Officer. If the Commission grants the motion, or so
decides of its own motion, it may hear the additional
evidence itself or remand to a Hearing Officer upon such
conditions as it deems just.

(5) In exercizing the authority to enter a final order pursuant

to this rule, the Hearing Officer:

{a)

Shall give deference to the Director's determination of
penalty amount where facts regarding the violation are
not in dispute and no new information has been revealed

in the contested case hearing reqgarding mitigating and

aggravating circumstances.
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(b)

May mitigate a penalty based upon new information in the

({c)

record reqarding mitigating and aggravating
circumstances, but shall not mitigate the penalty below

the minimum established in the schedule of Civil
Penalties contained in Commission rules.

May elect to prepare proposed findings of fact and a
proposed order and refer the matter to the Commission
for entry of a final order pursuant to the general
procedure for contested cases prescribed under OAR 340~
11-098.

[Presiding-0ffrcerlia-Propesed-Order-in-Hearing-Before-the
Pepartment

34021134

Yy Irn-a-contested-case-before-the-Department;-the-Director-shatt
exercise-povers-and-have-durites~in-every-respect-identicalk-to
those-of-the -Commission-in-contested -cazes -before-the
Commissions

2y Retwithstanding-seetion-¢i)-of-this-rale;-the-Commisaton-mays
as -Eo-any-contested ~gage -over-which -t ~has~£imal
adminitatrative-jurisdietion; upon-notieon-af-ietx-Chatrman-or-a
majerity~of~tEg -members - -remove —te ~khe -Commiasion —any
eentested-case-before-the-PDepartment -at~any -t ime —during -the
preceedings—inx-a-manner-consistent -with -ORS -Chapter-183 -3

FFinal-orders-in-Centested-Cases-Notifieaktion

340w lmtIFS

¥y Pirat-erders-in-contested-cases-shall-be-in-writing-or
stated-in-the -record r-and-may-be-acconpanied-by-an-epiniens

2y PFimar-orders-shatl-inelude-the-fellowings

tat

¢oy

tey

Rulings-on-adnissilility -of-offered-evidence-+E-not
glready-in-the-records

Findings-of-Lack - -ineluding -those matters -whick-are
agreed-as—faet;r-a-coneise-skatenent -of-theundertying
facts -supporting-the -£indings -as-to -each-contested -raage
ef-fact -and~each-uttinate -facktr-peguired -to-suppert-the
Commiasionlis-or-the ~-Beparimentls-—orders

Cencluaions £ -taws
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&+ Fhe-Commissionls-ge-the-Departmentts-Ouders

€3y TFhe-Bepartment-shall-serve-ax-copy-cf-the-finat-order-upon
every-party-orr--tf-appticable--his-attorney-of-record -3

Power of the Director
340-11-136

(1) Except as provided by rule 340-12-075, the Director, on
behalf of the Commission, may execute any written order which
has been consented to in writing by the parties adversely
affected thereby.

(2) The Directof, on behalf of the Commission, may prepare and
execute written orders implementing any action taken by the
Commission on any matter.

(3) The Director, on behalf of the Commission, may prepare and
execute orders upon default where:

(a) The adversely affected parties have been properly
notified of the time and manner in which to request a
hearing and have failed to file a proper, timely request
for a hearing; or

(b) Having requested a hearing, the adversely affected party
has failed to appear at the hearing or at any duly
scheduled prehearing conference.

(4) Default orders based upon failure to appear shall issue only
upon the making of a prima facie case on the record.

Miscellaneous Provisions
F346—F1—140—

CAR -Chapter 340 r-rultes -340~++—510 -k -340—11 140 —as —-amended —and
adopted Fune-257-19%6 - -shatlt -take -effect-upon-prompe-£iking -with
the-Seeretary-ef-Stater-~Fhrey-shaltlgeovern-ari-furkther
admintstrative-preceedings-then-pending -before-the -Commiasion-oF
Bepartment-except-to-the-extent -that,-in-the-opinton-of-the
Presiding-@fficer ~their-applkication-in-a-particatar-acktion -wortld
nek-pe-feagible-or-~-wouid-work-an-injastiee;~in-which-event —the
procedure -in~forner—rutes ~deaigrated-py-the-Presiding ~-0ffiaer
shali—-apply-t

Procedures for Conduct of Contested Case on Order of
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Environmental Quality Commission Selecting a Land Fill Disposal
Site Under Authority of 1985 Oregon Laws, Chapter 679.

340-11-~141 Rules/Applicability.

(a)

(b)

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules) for
application to any contested case conducted by or for the
Commission on its order selecting a landfill disposal site
pursuant to 1985 Oregon lLaws, chapter 679.

The Model Rules shall only apply to the contested case (or
cases) described in subsection 340-~11-141(a). The
Commission's rules for conduct of contested cases, OAR 340~
11-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adopted rule with the Secretary of State.

Procedures for Conduct of Contested Case on Denial Pursuant to OAR
340-48-035 of 401 Certification of the Proposed Salt Caves
Hydroelectric Project.

340-11-142 Rules/Applicability.

(1)

(2)

The Environmental Quality Commission hereby adopts the
Attorney General's Model Rules numbered OAR 137-03-001
through 137-03-093 and OAR 137-04-010 (Model Rules) for
application to any contested case conducted by or for the
Commission on denial pursuant to OAR 340-48-035 of 401
certification of the proposed Salt Caves Hydroelectric
Project.

The Model Rules shall only apply to the contested case (or
cases) described in subsection 340-11-142(1). The
Commission's rules for conduct of contested cases, OAR 340~
11-097 through 340-11-140, shall continue to apply in all
other cases. These rules shall become effective upon filing
of the adopted rule with the Secretary of State.
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Attachment D

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF )
AMENDING RULES OF )
FRACTICE AND PROCEDURE: )
OAR CHAPTER 34C, DIVISION 11 )

RULEMAKING STATEMENTS

Statutory Authority

Authority to adopt and amend rules of practice and procedure
(administrative procedures) is contained in ORS Chapter 183 and
ORS 468.020.

Need for Rule Amendments

Existing rules of administrative practice and procedure need to be
amended to reflect requirements of the Attorney General's Uniform
Rules of Procedure, and to conform to legislation passed during
the 1987 legislative session. In addition, amendment is
appropriate to properly reflect the discretionary policy
decisions of the Environmental Quality Commission.

Principal Documents Relied Upon
Oregon Attorney General's Administative Law Manual and
Uniform and Model Rules of Procedure under the Administrative
Procedures Act; March 1986.
OAR Chapter 340, Division 11;
ORS Chapter 183.
Chapter 833, Oregon Laws 1987.

Fiscal and Economig Impact

Amendment of rules of practice and procedure is not expected to
have a significant fiscal or economic affect,

Adoption of the Attorney General's Uniform and Model Rules may
have some benefit to persons or small businesses by standardizing
procedures used in rulemaking and contested cases. However, since
most people do not get involved in the rulemaking process or in a
contested case hearing, the economic benefits of using
standardized rules of procedure are expected to be very small.
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Adoption of a rule to allow a person to appear by authorized
representative at contested case hearings before the EQC may
create the ability for some persons or small businesses to reduce
their costs associated with a contested case hearing.

Land Use Consistency

This proposal affects administrative procedures for rulemaking,
declaratory rulings and contested cases only and does not affect
land use.
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Attachment E

Department of Environmental Quality

DRAFT Public Notice

A Chance to Comment on

AMENDMENTS TO RULES OF PRACTICE AND PROCEDURE

WHO IS
AFFECTED:

WHAT IS
PROPOSED:

WHAT ARE THE
HIGHLIGHTS:

BOW TO
COMMENT :

Date Prepared: November 23, 1987
Hearing Date:
Comments Due:

Persons who wish to participate in rulemaking
processes before the Environmental Quality
Commission (EQC); persons who are a party to
or have an interest in a contested case
hearing before the EQC.

The EQC is proposing to adopt amendments to
Rules of Practice and Procedure (OAR Chapter
340, Division 11). These rules govern
administrative procedures before the EQC
relative to rulemaking, declaratory rulings,
and contested cases.

The Attorney General's Uniform and Model Rules
of Procedure will be adopted in lieu of
existing EQC procedural rules for rulemaking,
declaratory rulings, and contested cases.
Several existing EQC rules will be maintained
including rules regarding notice in rulemaking
and an alternative procedure for entering a
final order in contested cases involving
appeals of civil penalty assessments.

A new rule is proposed to allow a person to
appear in a contested case by an authorized
representative pursuant to Chapter 833, Oregon
Laws 1987.

Copies of the proposed rule amendments can be
obtained from:

Department of Environmental Quality
Attn: Receptionist -- 6th Floor
811 S. W. Sixth Avenue

Portland, Oregon ©7204

Telephone:

Toll~Free Telephone: 1-800-452-4011
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WHAT IS THE
NEXT STEP:

ATTACHEMENTS :

Written comments should be sent to the same
address before .
Verbal comments may be given during the public
hearing scheduled as follows:

(Time)
{Date)
{(Room)
(Address)

After the public hearing, the Environmental
Quality Commission may adopt rules identical
to those proposed, modify the rules or decline
to act., The Commission's deliberations will
be scheduled as a part of the agenda at a
regularly scheduled commission meeting as soon
as practicable after the hearing.

Rulemaking Statements (Need, Fiscal Impact,
Land Use Consistency)

Proposed Rule Amendments
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Department of Environmental Quaility

F B22 SW. FIFTH AVENUE, BOX 1760, PORTLAND, CREGCNM 37207 7 4ONE: (5021 123-70200

g
{
)

-]

DEC 2 7 1985

CERTIFIED MAIL NO. P 194 973 972
Doug Nulf
25946 Ferguson Road
Junction City, OR 97448

Re: Notice of Assessment
of Civil Penalty
AQ-FB-85-02
Lane County

The Department's rules require any person conducting open field burning
to monitor the Department's field burning schedule breadcast, to conduct
the burning operation in accordance with the announced schedule, and to
actively extinguish all flames and major smoke sources when prohibition
conditions are imposed by the Department. Pursuant %o Oregon
Administrative Rule (QAR) 340-26-005(1), actively extinguish means the
direct application of water or other fire retardant to an open field fire.

On September 5, 1985, you open burned a field contrary to Department's
announced burning schedule. Fires-out time for that day was at 4:30 p.m.,
yet your field continued to burn until after 6:30 p.m. Your effcrts to
actively extinguish the field were not adequate.

Therefore, I am sending you the enclosed Notice in which I have assessed a
5500 civil penalty against you, In determining the amount of your penalty,
I have considered the mitigating and aggravating factors listed in Oregon
Administrative Rule 340-12-045.

The penalty is due and payable. Payment should be mailed to the address
on this letterhead. Appeal procedures are outlined within Paragraph VII
of the enclosed Notiece. If you fail to either pay the penalty or appeal
the action within twenty (20) days, a Default Order and Judgment will be
entered against you.

I encourage you to comply with the field burning rules in the future and
look forward to your cooperation. However, if a similar violation does
occur, it may well result in the assessment of a larger civil penalty. The
civil penalty schedule provides for penalties up to $10,000 for each
violation.

If you have any questions, please contact Van Kollias of the Department's
Enforcement Section in Portland, toll-free at 1-800-452-4011.

Sincerely,

e ¢y
s o .
:gﬁh;Jk V;XK&kAMh_.

" Fred Hansen
VAK:D Director
GE5309.L
Enclosure
ce: Field Burning Progranm

Air Quality Division

Oregon Department of Justics

Environmental Protection Agency

———
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY, )
OF THE STATE OF OREGCH, )
) NOTICE OF ASSESSMENT
Department, ) QF CIVIL PENALTY
v. ) No. AQ-FB-85-02
) LANE COUNTY
DOUG NULF, )
Hespondent. %
I
This notice is given to Respondent, Doug Nulf, pursuant to Qregon
Revised Statutes (ORS) 468.125 through 468.140, ORS Chapter 183 and Oregon
Administrative Rules (0OAR) Chapter 340, Divisions 11 and 12.
II
Cn or about March 25, 1985, Respondent registered a 57-acre perennial
grass seed field on line 2 of Respondent's 1985 Field Burning Registration
Form No. 3406 (hereinafter referred to as "Respondent's Field").
Respondent's Field is located in the Willamette Valley as defined in OAR
340-26-005{42).
IIT
On or about September 5, 1985, Respondent viclated OAR 3U0-~26-010(4)
and (6), in that Respondent caused or allowed open field burning of
Respondent's Field until 6:30 p.m. which was contrary to the Department's
announced burning schedule specifying a fires-out time of 4:30 p.m. on that
day and Respondent failed to actively extinguish all flames and major smoke
sources when prohibition conditions were imposed.
/77
17/
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Iv
The air contamination source resulting from the field bqrning activity
described in Paragraph ITI would hormally not be in existence for five
days.
v
Pursuant to the civil penalty schedule contained in OAR
340-26-025(2) (b} and (d), the Director hereby assesses upon Respondent a
civil penalty of $500 for the violation cited in Paragraph III. That
violation involved one or more aggravating factors which warrant the
assessment of a civil penalty larger than the minimum penalty set forth in
the c¢ivil penalty schedule. The mitigating and aggravating factors
considered by the Director in establishing the amount of the penalty are
attached hereto and incorporated herein by this reference.
VI
The penalty is due and payable immediately upon receipt of this
notice. Respondent's check or money order in the amount of $500 should
be made payable to "State Treasurer, State of Oregon" and should be sent to
the Director of the Department of Environmental Quality.
VIiI
Respondent has the right, if Respondent so requests, to have a formal
contested case hearing before the Environmental Quality Commission or its
hearing cfficer regarding the matters set out above pursuant to ORS Chapter
183, ORS 468.135(2) and (3), and OAR Chapter 340, Division 11 at which
time Respondent may be represented by an attorney and subpoena and
eross-examine witnesses. That request must be made in writing to the
Director, must be received by the Director within twenty (20) days from
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the date of mailing of this notice (or if not mailed, the date of personal
service), and must be accompanied by a written "Answer"™ to the charges
contained in this notice. In the written "Answer," Respondent shall

admit or deny each allegation of fact contained in this noftice and shall
affirmatively allege any and all affirmative c¢laims or defenses to the
assessment of this civil penalty that Respondent may have and the reasoning
in support thereof. Except for good cause shown:

A, Factual matters not controverted shall be presumed admitted;

B. Failure to raise a claim or defense shall be presumed to be a
waiver of such claim or defense;

C. Evidence shall not be taken on any issue not raised in the notice
and the "Answer."

If Respondent fails to file a timely "Answer" or reguest for hearing
or fails to appear at a scheduled hearing, the Director on behalf of the
Environmental Quality Commission may issue a default order and judgment,
based upon a prima facie case made on the record, for the relief sought
in this notice. Following receipt of a.request for hearing and an
"Answer," Respondent will be notified of the date, time and place of

-

the hearing.

DEC 2 7 1965 ‘ \AMMW

Date Fred Hansen, Director
Department of Environmental Quality

Certified Mail P 194 973 972
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CIVIL PENALTY: MITIGATING AND AGGRAVATING FACTORS
(OAR 340-12-045(1))
RESPONDENT: Doug Nulf
COUNTY: Lane
CASE NUMBER: AQ-FB-85-02
TYPE OF VIOLATION: Failure to actively extinguish all flames and major
gmoke sources when prohibition conditions are imposed

by the Department and burning contrary to Department‘
announced burning schedule.

PENALTY LIMITS: Minimum Maximum
Burning contrary $ 50 $10,000
Failure to actively extinguish $300 $10,000

{each violation or day of violation)
1. Prior violations:

Department sent Respondent a warning letter on December 17, 1984 for
conducting late open field burning on September 2, 1984,

2. History of Respondent in taking all feasible steps or procedures
necessary or appropriate fo correct any violation:

Respondent claims that at the 4:30 p.m. fires-out time on 9-5-85, he
used up the remaining water in his 300-gallon water tank and then used
sacks in an attempt to extinguish the fire.

3. The economic and financial condition of the Respondent:
Unknown - not considered.

}, The gravity and magnitude of the violation:
Department's inspector arrived at the field at 5:45 p.m. He saw no
one at the field although Respondent iater said he was on the other
side of the field at that time. The field was about 50% burned,
burning slowly and producing heavy amounis of gsmoke. It was lightly
raining. The field was still burning at 6:30 p.m., 2 hours late,

5. Whether the violation was repeated or continuous:

Single event.

6. Whether a cause of the violation was an unavoidable accident, or
negligence or an intentional act of the Respondent:

Negligence.

GB5309.R -1-



7. The opportunity and degree of difficulty to correct the violation:

The amount of water Respondent applied to the field at fires-out time
was insufficient to extinguish all flames and major smoke sources.
Respondent could have had much more water on hand or called the fire
department for assistance or promptly refilled his water tank and
continued fire extinguishing efforts.

8. HRespondent's cooperativeness and efforts to correct the violation:

Respondent =2aid he made efforts to extinguish the fire as stated in
item 2 above. Respondent also said he lef%t the field at 6:30 p.m. to
check on his crew's refilling of the tank and to call the permit agent
to inflorm her of the late fire. When he returned to the field, the
fire was almost out from the rain. Respondent said he finished
extinguishing the fire from the refilled water tank. Respondents
efforts to correct the violations were inadequate. Respondent could
have had more water on hand. It should not have taken Respondent
almost 2 hours to refill the 300-gallon tank, Respondent also could
have cailed for fire department assistance.

9. The cost to the Department of investigation and correction of the
violation prior to the time the Department receives Respondent's
answer to the written notice of assessment of civil penalty:

20 staff-hours, estimated.

10. Any other relevant factor:

None.

I have considered the above factors in establishing the amount of
Respondent's c¢ivil penalty. The major aggravating factors were the
lateness of this fire and Respondent's prior viclation. A minor mitigating
factor was that Respondent ran oui of water while attempting to extinguish

the field.
DEC 2 7 1985 \\\em_,:weu\..
Date Fred Hansen

Director

GE5309 .R —2-
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF OREGON, HEARINGS OFFICER'S

FINDINGS OF FACT,

)
?
Department, ) CONCLUSIONS OF LAW AND
v. } FINAL ORDER
) NO. 01-AQ-FB-85-02
DOUL NULF, ) LANE COUNTY
)
- Respondent. )
BACKGROUND

Doug Nulf has appealed from a Notice of Civil Penalty issued by the
Department of Environmental Quality {DEQ). The notice alleged violation
of DEQ's open field burning rules, OAR 34G-26-010(4) and (6), by late
burning and by failing to actively extinguish all flames and major smoke
sources when burning was prohibited. DEQ levied a single $500 civil
penalty saying there were aggravating factors.

A hearing was conducted on May 5, 1986 in Salem, Oregon. DEQ was
represented by Arnold Silver, Assistant Attorney General. Nulf provided
his own testimony.

On August 1, 1986, the hearings officer issued a Draft Order‘,1 and
asked DE{Q whether, on the basis on the draft_findings and conclusions,
DEQ wished to reconsider the penalty amount and prepare a new penalty
analysis before a final order was issued. On November 24, 1986, the
Director of DEG informed the hearings officer as follows:

I have reviewed the new information which was presented

during the Nulf hearing. Based upon the new evidence

regarding acreage burned after fires-out time, I agree to
reduce the penalty to the minimum of $300.00,

IThe Draft Order contained Findings of Fact identical to those set out below
and Conclusions of Law identical to Conclusions of Law 1 - 3 set out below.

1 - HEARINGS OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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FINDINGS OF FACT

1. InMarch, 1985 Nulf registered a 57 acre perennial grass seed
field (the field) for open field burning eligibility. The field is in
the Willamette Valiley, Oregon, as defined in agency rules.

2. At approximately 3:15 p.m. on September 5, 1985, Nulf was
authorized to burn the field. The announced fires-out time was 4:30 p.m.

3. Assisted‘by a crew of three, Nulf lighted the field. Ordinarily,
the field can be burned in an hour. However, on this day it began
to rain shortly after the field was lighted and the field did not burn
quickly. Shortly before 4:30 p.m., Nulf realized that the fire would not
be out in time and he began to extinguish the fire using first a 300 gallon
water tank he had at the field. When this water source was depleted his
crew made some effort to smother the fire using burlap sacks. Nulf's
father refilled the tank.

4. Concerned about his responsibility, Nulf called the field burning
clerk for advice. She advised him to continue to put the fire out.

Nulf debated whether to call the fire department but concluded that
his own efforts would be as fast and effective as those of the volunteer
fire department.

5. DEQ's field inspector photographed a portion of the field at
5:50 p.m. At that time, there were flames in the field. The water tank
is visible in one photograph. The tank was not in use.

6. The fire was out by 6:15 p.m.

7. DEQ did not prove that Nulf conducted 1ate open field burning
on a prior occasion.

11/

2 - HEARINGS OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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8. From 1980 through 1984 Nulf was employed as a miill-worker. His

1
5 farming losses during those years exceeded his wages. His net loss in
3 1980 and 1981 was approximately $2,500. In 1982 and 1983 it was
4 approximately $6,000. In 1984 his wages were slightly more than his
5 farming loss. Nulf does have assets of approximately $/0,000,
6 significantly composed of famm equipment, the tools of his trade.
2 9. Late burning occurred on approximately 10 percent of the field.
5 10. Nulf was not negligent in conducting the burning and did not
9 act unreasonably in deciding not to seek fire department assistance.
10 CONCLUSIONS OF LAW
1l 1. The Commission has jurisdiction.
12 2. Nulf violated OAR 340-26-010(4) by allowing his field to burn
13 past the announced burning schedule. Nulf violated OAR 340-26-010{6) by
14 failing to actively extinguish all flames and major smoke sources after
15 prohibition conditions were imposed.
16 3.  The hearing record developed information about Nulf's economic
17 and financial condition that was not available to the DEQ at the time the
18 penalty was assessed. The hearing record did not establish that
19 Nulf had committed a prior violation as believed by DEQ at the time
20 the penalty in this casé was assessed. The hearing record did not
21 establish that 50 percent of the field was still burning after fires-out
27 time as believed by the DEQ when the penalty in this case was assessed. The
73 hearing record did not establish that the violations were the resuit of
| " negligence.
25 11/
26 1/
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY,

)
)

Department, }
)

v. ) FINAL ORDER AND JUDGMENT
) CASE NO. 01-AQ-FB-85-02
DOUG NULF, )) LANE COUNTY
Respondent. )

The Commission, through its hearings officer',- orders that Doug Nulf is
liable to the State of Oregon in the sum of $300.00 and that the state have
judgment for and recover that amount pursuant to a civil penalty assessment
on December 27, 1985.

Review of this order is by appeal to the Envirommental Quality
Commission pursuant to UAR 340-11-132. A request for review must be filed

within 30 days of the date of this order.

Dated this | X day of December, 1986.

-

ENVIRONMENTAL QUALITY COMMISSION

inda K. Zucke
Hearings Officer

HY3726
1 - FINAL ORDER AND JUDGMENT
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BEFORE THE ENVIRONMENTAL QUALITY COMMfSSION

1

2 OF THE STATE GF OREGON

3 DEPARTMENT OF ENVIRONMENTAL QUALITY )

OF THE STATE OF QREGON, )
4 ) HEARING OFFICER'S
Department, ) FINDINGS OF FACT,
5 V. ) CONCLUSIONS OF LAW AND
) FINAL ORDER

6 ROY VANDERVELDE, ) NG. 05-WQ-WVR-86-39

7 Respondent. g

8 BACKGROUND

9 ‘Roy Vandervelde has appealed from civil penalties totaling $5,500
10 assessed by DEQ for unpermitted pollution caused by silage and manure
11 discharges from his property.

12 Vandervelde requested Environmental Quality Commission review of
13 DEQ's action, and disputed the facts contained in DEQ's Notice of

14 Assessment. He also said that in connection with the alleged violations,
is he had not knowingly or intentionally violated any rule; he had taken
18 all reasonable steps or procedures necessary or appropriate to correct
17 any violation; and that the gravity and magnitude of any violation were
18 minor compared to other farmers' practices and to those of other Oregon
19 businesses.

20 A hearing was conducted on November 6, 1986. Roy Vandervelde was
21 represented by Roger Kromer, his attorney. ODEQ was represented by Brad
22 Petersen, a certified law student supervised by Arnold Silver, Assistant
23 Attorney General. DEQ submitted post hearing memoranda.

24 FINDINGS OF FACT

25 1. Roy Vandervelde operates a 150 acre dairy in Yamhill County,

#e

26 Oregon. In March, 1986, the dairy had approximately 1,200 cattle. Silage

page 1 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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1 and manure were present on the property. The dairy does not have a permit

2 to discharge wastewater into state waters.

3 2. On March 4, 1986, DEQ staff went toc the dairy to investigate

4 a water pollution compiaint. Denied access to the property, the

5 investigators took three off-site samples. The first was from a drainage
6 ditch near the silage liquor lagoon. The discharge here was green and

7 siimy and smelled like silage 1iquor, the leachate from fodder fed to

8 livestock. The second sample was taken from a ditch at a point

9 approximately 1/3 to 1/2 mile from the dajry. The ditch was slimy and

10 the water at this site was chocolate colored and smelled like cow manure.
11 The third sample was taken approximately 100 yards from the property.

12 This site also smelled of cow manure, was discolored and had marked slime
13 growth.

14 3. The water courses at the three sample points eventually reach

15 Salt Creek. The ditches and Salt Creek are state waters,
is 4. The samples were analyzed at DEQ's laboratory, The results are
17 as reported in Exhibits 6 and 7 which are attached and incorporated in

18 these findings.

19 5. Test results of Sample 1 are consistent with water having a high
20 content of silage material. As silage liquor decomposes in water, it

21 depletes the water's oxygen content. Introduction of silage liquor into
22 water increases the nutrient content of the water. Nutrients encourage
23 algae and bacteria growth. Depletion of oxygen and increase in nutrient
24 content to the levels identified in Sample 1 make the water harmful to

25 aquatic life; that is, polluted.
26 6. Test results of Samples 2 and 3 show the presence of extremely

Page 2 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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high quantities of fecal coliform, bacteria which originate in the
intestines of warm biooded animals, and which indicate the presence of
fecal material in the water. The presence of fecal coliform in water at
the levels identified in Samples 2 and 3 tends to render the water
detrimental to public health and harmful to aquatic 1ife; that is,
poliuted.

7. The configuration of the dairy property is such that surface water
from it flows into the surrounding ditches.

On March 4, 1986 surface water contaminated by manure Tliquor flowed
from the dairy property into a drainage ditch which empties into Salt
Creek. On March 4, 1986 silage liquor flowed from the dairy silage liquor
collection pond's emergency overflow pipe into an open agricultural
drainage ditch which empties into Sait Creek.

8. Agricultural tiles deflect water from neighboring property and
from the dairy property into the surrounding ditches which feed into Sait
Creek. While neighboring property is, then, a source of creek water, it
is not found to be a source of any significant contamination or pollution.
At most, a few heéd of Tivestock are maintained on neighboring land. The
scale of the measured contamination was too great to have been caused by
contamination associated with a few head of domestic livestock or by
wildlife.

9. A penalty was assessed against Roy Vandervelde for an unpermitted
March 14, 1984 discharge of silage and manure wastewater which polluted
public waters, The penalty was appealed to the Environmental Quality
Commission and affirmed by hearings officer's order. Further appeal was
dismissed as not timely.

3 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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10. Since the assessment described above, Roy Vandervelde has
spent $40,000 to construct a lagoon and collection pond for storage and
treatment of animal waste and silage liquor prior to on-site use of these
wastes. However, the facilities have not been operated with reasonable
effort to avoid waste discharge. The case record shows incomplete
construction and misuse of the facility, neither promptly addressed by
dairy management. This failure may have reflected the dairy management's
view that lagoons and ponds were costly but ineffective dairy facilities.

11. The case record does not support a finding that the violations
were minor compared to other farming and business practice in Oregon.

12. DEQ failed to provide Vandervelde with a sample analysis report
as requested in time for Vandervelde to obtain valid sampie analyses
independently. The failure appears to have been the result of a
misunderstanding.

CONCLUSIONS OF LAW

1. The Environmental Quality Commission has jurisdictioh.

2. On March 4, 1986 Roy Vandervelde caused pollution of state waters
by permitting silage Tiquor to discharge from his property into state
waters in violation of ORS 468.720(1) and OAR 340-51-020(1).

3. On March 4, 1986 Roy Vandervelde caused pollution of state waters
by permitting manure liquor to discharge from his property into state
waters in violation of ORS 468.720(1) and 0AR 340-51-020(1).

4. On March 4, 1986 Roy Vandervelde discharged waste from his dairy
operation into state waters without a permit in violation of ORS 468,740
and OAR 340-45-015(1){a).

5. Penalties greater than the minimum scheduled for the proved

4 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
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violations are supported by aggravating factors which include: Prior
violation of the statutes and regulations violated in this case; failure
to take all feasibig steps or procedures necessary or appropriate to
correct the viclation (although a costly pollution control facility was
installed); and the gravity and magnitude of the vio1at10n.* The penalties
assessed are within the range of authorized discretion. O0AR 340-12-045{2);
340-12-055{2){b)} {(cited by DEQ in error as OAR 340-12-055{1){c)).

6. Roy Vandervelde is Tiable for civil penalties of $2,500, $2,500

and $500, or a total of $5,500.

Dated this day of » 19

Linda K. Zucker
Hearings Officer

NOTICE: If you disagree with this Order you may request review by the
Environmental Quality Commission. Your request must be in writing
directed to the Environmental Quality Commission, 811 SW 6th
Avenue Portland, Oregon 97204. The request must be received by
the Environmental Quality Commission within 30 days of the date
of mailing or personal service of Order. If you do not file a
request for review within the time allowed, this order will become
final and thereafter shall not be subject to review by any agency

“or court.

A full statement of what you must do to appeal a hearings
officer's order is in Oregon Administrative Rule (0AR}
340-11-132. That rule is enclosed.

Vandervelde has not suggested the existence of a specific remedy for
DEQ's failure to provide him timely sample analysis results. Vandervelde
was aware of the investigation and could have taken samples independentiy
or pursued his request more attentively. The issue has not been
considered in evaluating the penalty.

5 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL GRDER
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION /wﬁ

OF THE STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF OREGON,

DEPARTMENT, Case No. 05-WQ-WVR-86~-39

Ve
REQUEST FOR REVIEW

)
)
)
)
) NOTICE OF APPEAL AND
)
ROY VANDERVELDE, )
)
)

RESPONDENT .

Respondent Roy Vandervelde hereby gives notice of appeal
from the decision and determination of the hearings officer of the
Department of Environmental Quality by Linda Zuecker on or about
the 19th day of February 1987 and further requests review of the
hearing officer's final order by the Department of Environmental
Quality.

Dated: March 19, 1987.

-
- /44/
L e AL LT e Gl
Roger /I.. Kromer
Attorney for Respondent

I hereby certify that I served the Notice of Appeal and
Request for Review on the 19th day of March 1987, by hand deliver-
ing the original notice in a sealed envelope and addressed to the
Department of Environmental Quality at 811 S.W. Sixth Avenue,

Portland, Oregon, and by hand delivering a true copy sealed in an

/S
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1 - NOTICE OF APPEAL AND REQUEST FOR REVIEW

ROGER L. KROMER - 67097
Allorney at Law
1500 Plaza Bldg., Sulte 540
1500 N.E, Irving Street
Portland, Otagon 87232
{5033 231-7765
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envelope and addressed to Linda Zuecker, Hearings Officer,
Department of Environmental Quality, 811 S.W. Sixth Avenue,
Portland, Oregon and by mailing a true copy to the Department

of Justice, 500 5. W. Yamhill, Portland, Oregon 97204.

Roger L. Kromef

CERTIFIED A TRUE copy

ROGER L. KROMER
BY - L

ATTORNEY Fop " -

2 =~ NOTICE OF APPEAL AND REQUEST FOR REVIEW

ROGER L. KROMER - 87097
Altorngy al Law
1500 Plazn 8idg., Sulte 540
1500 N.E Irving Stieat
Portland, Qregon 97232
{503) 231-7765



. - \_C\\cn

,A"f’
1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION /wp
2 OF THE STATE OF QREGON

3 DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE QOF QREGON,

)
)
4 ) .
DEPARTMENT, ) Case No. 05-WQ-WVR-86-39
5 )
v. ) NOTICE OF APPEAL AND
6 }y REQUEST FOR REVIEW
. ROY VAMDERVELDE, )
)
g RESPONDENT. )}
9 Respondent Roy Vandervelde hereby gives notice of appeal

10 from the decision and determination of the hearings officer of the
11 Department of Environmental Quality by Linda Zuecker on or about
12 the 19th day of February 1987 and further requests review of the

13 hearing officer's final order by the Department of Environmental

14 Quality.
15 Dated: March 19, 1987.
16 = -
17 Z:’rwak/,4£;;%1€/bf
Roger /L. Kromer
18 . Attorney for Respondent
19 I hereby certify that I served the Notice of Appeal and

20 Request for Review on the 19th day of March 1987, by hand deliver-
21 ing the original notice in a sealed envelope and addressed to the
22 Department of Environmental Quality at 811 S.W. Sixth Avenue,

23 Portland, Oregon, and by hand delivering a true copy sealed in an

24 ///
25 / / /
26 ///
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Altomey at Law
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1 envelope and addressed to Linda Zuecker, Hearings Officer,
2 Department of Environmental Quality, 81l S.W. Sixth Avenue,
3 Portland, Oregon and by mailing a true copy to the Department

4 of Justice, 500 S. W. Yamhill, Portland, Oregon 97204.

Roger L. Kromer
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Altorney at Law
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF TEHE STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF OREGON,
Department, No. #5-WQ-WVR-86-39

RESPONDENT'S APPELLATE
BRIEF

)

)

)

}

)

V. }

}

ROY VANDERVELDE, )
)
)

Respondent.

Roy Vandervelde hereby appeals from civil penalties assessed
by DEQ and takes exception to the Hearing Officer's Findings of
Fact, Conclusions of Law and Final Order dated February 19, 1987.
The grounds for the appeal are as follows:

1.

The Department's exhibits numbers 6 and 7 should not have
been allowed intc evidence. There was no proper foundation set
for the admission of these documents. The documents offered were
photocopies. There was no evidence that the documents introduced
were true and correct copies of the originals.

These documents were offered to show that pollution had
occurred. No testimony was offered to establish that the tests
that allegedly were conducted by the DEQ were done in a proper
manner or according to established standards. That ig, there was
no showing that these exhibits are showing that proper testsg were
conducted and that the exhibits were a compilation of the result
of those tests.

Further, being that this information is hearsay, respondent

1 - RESPONDENT'S APPELLATE BRIEF

ROGER L KROMER - 87097
Attorney at Law
1500 Plaza Bidy., Suite 540
1500 N.E. lving Street
Partland, Oregon 87232
(603} 231-7765
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did not have an opportunity to cross examine to verify whether
the tests were conducted properly or the results shown by the
documents were an accurate reflection of those tests. In short,
introduction of Exhibits 6 and 7 without a foundation was the
offer of hearsay in its most blatant form. Oregon Rule of Evi-
dence 801.

The Department contends that the exhibits in guestion should
be admitted under an exception of the hearsay rule that these
documents were public records. There was no offer of evidence at
the hearing that the documents were being offered as public
records. There was no evidence that Exhibits 6 and 7 were docu-
ments that were kept or compiled by the Department in the ordi-
nary course of its regularly conducted business or activity.
Without some foundation, as to the maintenance or custody of
these documents, their purpose and use, procedurally, it is
impossible to establish that they are public records. For these
reasons, there was insufficient evidence introduced to find
vandervelde guilty of the three claims of pollution as alleged by
the Department.

2.

Even if it had been established that a pollution had oc-
curred at the three test sites conducted by the DEQ, there is no
evidence that any of it, if at all, ever reached or was likely to
reach or escape into the waters of the state., First the tests
were taken adjacent to the respondent's property. The sources of

the tests were ditches adjacent to the Vandervelde Dairy. Thetre
2 - RESPONDENT'S APPELLATE BRIEF

AOGER L KROMER ~ 67097
Attornay at Law
1500 Plaza Bidg., Sulte 540
1500 N.E. Irving Street
Poriland, Oregon 97232
{503) 231-7765
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was no evidence introduced to show or establish that any pollu-
tion reached any waterway of the state such as creeks or rivers.
No tests were taken from any other sites which would establish
that this héd occurred. Mr. Fisher, the agent o©f the DEQ who
took the tests, testified that no additional tests were taken at
any other sources other than adjacent to the Vandervelde Dairy.
Therefore, there is no evidence in the record that any alleged
pollutants in fact reached Salt Creek or any.other waterway of
the state. An opposite conclusion could logically reached that
if there had been any pollutants discharged into the ditches that
any such pollutants could have dissipated through normal drainage
into the ground or naturally filtered out before reaching any
state waterway.

There is no clear definition as to what is meant by "waters
of the state." ORS 468.720 does not establish what that means.
It would seem that that means more than a ditch,.

3.

In the event either of respondent's exceptions to the Hear-
ing Officer's Final Order are denied, respondent offers by way of
mitigation of the penalty the following factors:

A. There was no evidence that respondent intentionally
allowed any pollutants to drain into or enter any waterways of
the State of Oregon.

B. There is a substantial question based on the evidence in
the record as to the source of the waters running into the ditch
from which tests two and three were taken near Bridewell Road and

3 - RESPONDENT'S APPELLATE BRIEF

ROGER |.. KROMER - 67087
Aftormnay at Law
1500 Plaza Bidg., Suite 640
1600 NLE. frving Street
Portland, Oregon 97232
(503) 231-7765
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considering the location of the tests, a reasonable conclusion
could be reached that if there was any pollution in that ditch,
that the source of the pollution should be considered suspect.
Also, test site No. 3 was a substantial distance from the Vandexr-
velde Dairy. The boundary of the Vandervelde Dairy was several
hundred yards away and the dairy buildings were at least 2/3 of a
mile away from that test site. In any event, the source of the
water entering into the ditch near the test site was not certain
as the evidence used at the hearing indicates. —

C. There was evidence that the storage lagoon that was
constructed on the Vandervelde Dairy was faulty and unusable.
Mr. Boatwright, the engineer, testified that he made final in-
spection in January, 1986, and did not return to recheck the
storage lagoon until October, when called there because of com-
plaints by the respondent. His testimony was that was a specific
leakage found upon his inspection in October and had the lagoon
been used to any considerable extent, there would have been
leakage and the leakage would have increased proportionately by
the amount of the usage until the leakage problem had been cor-
rected. There was also testimony that respondent had attempted
on numerous occasions to contact the engineer to inspect the
lagoon to determine the cause of the leakage, which was suspected
to have been caused by a tile drainage system not discovered by
the engineer in the construction process. There was justifica-
tion by the respondent in not using the lagoon to any extent
because of this problem. Otherwise, Mr. Boatwright testified

4 - RESPONDENT'S APPELLATE BRIEF

ROGER L KROMER - 87097
Attorney at Law
3500 Plaza Bldg., Suite 540
1800 N.E, Irving Street
Portiand, Oregon 97232
(503} 231-7785
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that the amount of leakage that he discovered was occurring upon
his inspection was an unacceptable amount for a water storage
facility of its kind.

D. To the knowledge of the respondent, there have been no
subsequent complaints of any water pollution occurring at or near
the Vandervelde Dairy which could be attributed to the respon-
dent.

CONCLUSION

The Hearing Officer's decision and order should be reversed
on the grounds that there is insufficient evidence to establish
that a pollution occurred or in the alternative that any pollu-
tion resulted in pollution reaching or would likely reach a
waterway of the State of Oregon.

Respectfully Submitted,

TN e
/ oy L

Roger L.(Kromér) 0SB #67¢97
Attorney for Respondent

5 ~ RESPONDENT'S APPELLATE BRIEF

ROGER L KAOMER « §7097
Attorney at Law
1500 Plaza Bldg., Suite 540
150G M.E, trving Street
Portiand, Oregen 97232
(503} 231-7766



0w e =3 o O b W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page

CERTIFICATE - TRUE COPY

I hereby certify that the foregoing copy of Respondent's
Appellate Brief is a complete and exact copy ©f the original,

Dated June 24, 1987.

Attorney for Respondent
CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing Respondent's
Appellate Brief on Department of Justice, attorney of record for
Environmental Quality Commission, by mailing to said attorney(s)
a true copy thereof, certified by me as such, contained in a
sealed envelope, with postage paid, addressed to said attorney(s)
at said attorney(s) last known address, to-wit: Department of
Justice, 580 Pacific Building, 520 SW Yamhill, Portland, Oregon
97294 and deposited in the post office at Portland, Oregon, on
said day.

Dated June 24, 1987. |

bl A
Attorpey fof Respondent

AOGER L KROMER -~ 67087
Attomey at Law
1500 Plaza Bldg., Suite 540
1500 N.E. Irving Straet
Porttand, Qregon 97232
(603} 231-7768
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PORTLAND, OREGON 97204-1381

500 PAGIFIC BLDG., 520 S.W. YAMHILL
TELEPHONE 229-5725

DEPARTMENT CF JUSTICE

1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION % vQ\

5 OF THE STATE OF OREGON

3 DEPARTMENT OF ENVIRONMENTAL
QUALITY OF THE STATE OF OREGON,
Ne. 05-WO-WVR-86-39
Department, i
MOTION TO DISMISS APPEAL
AND IN THE ALTERNATIVE
DEPARTMENT'S (APPELLEE)}
RESPONSE BRIEF

Vn

ROY VANDERVELDE,

(3

Respondent.
8
g The Department of Environmental Quality (DEQ) moves the
10 Environmental Quality Commission (EQC) to dismiss Respondent's

11 appeal for failure to comply with OAR 340-11-132(4){a) and in the

12 alternative files its Brief in Response to Respondent's Appellate

13 Brief.

14 MOTION TO DISMISS APPEAL

15 OAR 340-11-132(4)(a) requires the Appellant (Respondent) to
16 specify those Findings and Conclusions of the Order objected to
17 with reasoning, and to include proposed alternative Findings of
18 Fact, Conclusions of Law and Order with specific references to
19 those portions to the record upon which Appellant relies.

20 Appellant nas failed to comply with this rule and his appeal

2t should be dismissed.

22 Rather than bifurcate this process and prolong the appeal,
23 the Deparﬁment also submits its Appellate Brief in the event

24 this Motion is denied.

25 v avi

26 VAV

Page 1 - MOTION TO DISMISS APPEAL/DEPARTMENT'S (APPELLEE) RESPONSE BRIEF



PORTLAND, GREGON 97204-1381

500 PACIFIC BLDG., 520 S.W. YAMHILL,
TELEPHONE 228-5728

DEPARTMENT OF JUSTICE

10

11

12
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DEPARTMENT MEMORANDUM - BRIEF

1-
Respondent summarizes his first ground of appeal as follows:
"In short introduction of Exhibits 6 and 7
without a, foundation was the offer of hearsay
in its most blatant form. Oregon Rule of
Evidence 801."

(Brief, Lines 3-6, p. 2)

Respondent's major ground of appeal is not well taken.
ORS 40.015 (Rule 101} describes the applicability of the Oregon
Evidence Code. Subsection (1) states in part:

"The Oregon Evidence Code applies to
all courts in this state * * * °®

{Emphasis added.)

This proceeding, is not a proceeding in the courts in this

state, and Resgpondent's citation to Rule 801 does not apply to
this proceeding.

The statute that is applicable to this proceeding is
ORS 183.450. Subsection (1) of thisg statute provides that
"irrelevant immaterial or unduly repetitious evidence shall be
excluded * * * , ", Respondent does not claim Exhibits 6 or 7
fall into this category. Subsection (1) then goes on to state in
part:

" % *k * 311 other evidence of a type commonly
relied upon by reasonably prudent persons in conduct

af their serious affairs shall be admissible.™

Exhibits 6 and 7 were state ggyerhmental documents. The

documents were identified by department witnesses to be state

2 - MOTION TO DISMISS APPEAL/DEPARTMENT'S (APPELLEE) RESPONSE BRIEF



PORTLAND, OREGON 97204-1381

500 PACIFIC BLDG., 520 S.W. YAMHILL
TELEPHONE 229.5725

DEPARTMENT OF JUSTICE

1 governmental records of test results conducted by a state govern-

2 mental laboratory. Such documentary evidence is of a type com-
3 monly relied upon by reasonably prudent persons in conduct of
¢ their serious affairs.
°s The admission of reports in administrative hearings does
5 not, by their hearsay nature, constitute a denial of due process.

7 Felling v. Motor Vehicles Divisgsion, 30 Or App 479 (1977).

8 Hearsay evidence may be used to support an agency's action.

9 Higley v. Edwards, 67 Or App 488, 491 (1984).

10 Thus, in Felling a written police report without the police
11 officer being present to testify was the sole evidence relied
12 upon at the heating to suspend an operator's license, The

13 suspension was affirmed by the court citing ORS 183.450(1).
14 While it is Respondent's counsel's view that it is
15 "ridiculous" to suggest he could cross-examine the testers by way

16 of subpena, {(Page 172 Tran)}, the Court of Appeals disagrees with

17 him.

18 "In this proceeding * * * the petitioner
had available the power to request an agency

19 subpena if the presence of a witness was desired.
ORS 183.440."

20

21 Felling v. MVD, p. 481-482, supra.

2 The Court of Appeals followed the logic of the United States

23 Supreme Court in Richardson v. Perales, 402 US 389 (1971). The

24 Richardson court said:
25 VAV
26 /S
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PORTLAND, OREGON 97204-1381

500 PACIFIC BLDG., 520 S.W, YAMHILL
TELEPHONE 229-5728

DEPARTMENT OF JUSTICE

H ~ "Although the claimant complains of the lack
of opportunity to cross-examine the reporting phy-

2 sicians, he did not take the advantage ©f the
opportunity afforded him * * * to request sub-
3 poenas for the physicians * * * "

4 402 US at 404-405.
5 Finally, ORS*183.460(1) applicable to administrative hearings
6 in Oregon, provides that "any part cf the evidence may be

7 received in written form." ORS 183.460(2) further provides

8 "Documentary evidence may be received in the form of copies or

9 experts or by incorporation by reference." Nothing in these

10 statutes requires exhibits to be certified, notarized or to carry
i1 a seal. While a certification may be required for a court pro-
12 ceeding, certifications are generally desired by lawyers in an

13 administrative hearing only because lawyers traditionally feel

14 "comfortable" when a document has a certification.

15 Finally, even if the Oregon Evidence Code was applicable to
16 Resgpondent's contention, the Code would defeat his argument.

17 First, the exhibits in question were records of a regularly con-
18 ducted activity, as shown by department witnesses. Rule 303,

19 ORS 40.460(6), MActivity and business" includes public activity.

20 State v. Roisland, 1 Or App 68 (1969) {(Jail). Second, the exhi-

21 bits were "public records" under ORS 192.410(4). They were
22 authenticated and identified by department staff. Rule 901,

23 QRS 40.505(1), (2)(a},(g). A certification or seal is not

24 required under this rule.
25 vV
26 /S
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PORTLAND, OREGON 97204-1381

5§00 PACIFIC BLDG., 520 S.W. YAMHILL
TELEPHONE 229-5725

DEPARTMENT OF JUSTICE

{ 2.

2 Respondent next contends there is no evidence that pollution
3 reached the waters of the state because the tests were taken in

4 ditches adjacent to Respondent's dairy. Respondent further con-
5 tends no evidence was introduced to show or establish any pollu-
6 tion reached any waterways of the state. The problem with this

7 contention is that it overlooks the fact that ditches are the

8 waters of the state. ORS 468.700(8) defines "waters of the

9 state.™ This statutory subsection provides:
10 "(8) 'Water' or 'the waters of the state’
include lakes, bays, ponds impounding reservoirs,
11 springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific
i2 Ocean within the territorial limits of the State
of Oregon and all other bodies of surface or
13 underground waters, natural or artificial, inland
or coastal, fresh or salt, public or private
14 {except those private waters which do not combine
or effect a junction with natural surface or
15 underground waters), which are wholly or partially
within or bordering the state or within its
16 jurisdiction.™
17 Ditches of water are, at least within "all other bodies of
18 surface waters natural or artificial, inland or coastal, fresh or

19 salt, public or private * * * which are wholly or partially

20 within or bordering Oregon or within its jurisdiction."™ 1In

21 addition, the ditches involved in this proceeding combine with

22 other natural surface waters. The ditches flow into Salt Creek
23 (p. 51, Tran) which in turn flows into the South Yamhill River.

24 (P, 61, Tran).
25 /S

% 77/
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560 PACIFIC BLDG., 520 S.W. YAMHILL
TELEPHONE 228.5725

DEPARTMENT CF JUSTICE

1 Notwithstanding Respondent's feeling that ORS 463.720 does

2 not clearly define what is meant by "waters of the state," the

3 statute is patently clear. "Ditches" may be waters of the étate.
4 3.

5 Finally, Respondent attempts to'set forth circumstances

6 mitigating the amount of the penalty assessed by the Department.

7 These circumstances are labeled by Respondent as A, B, C, D,

8 pps. 3-5, "Respondent's Appellate Brief."

9 ' A. INTENTIONAL CONDUCT

10 Whether Respondent's conduct was intentional or negligent is
1 only of slight relevance. The Department believes the violation

12 was either intentional or negligent conduct. Assuming Respondent's
13 conduct was found to be negligent and not intentional, this

14 finding hardly helps Respondent. Respondent's negligent conduct

15 was found by the hearings officer to be combined with the

16 following aggravating factors: (1) prior viclation of statutes
17 and rules; (2) a failure to take feasible steps that are

18 necessary or appropriate to correct the violation; and (3) the
19 serious gravity and magnitude of the current violation. This

20 combination of factors demonstrate the logic of an enhanced

21 penalty. TIf Respondent's conduct was not intentional, it was

22 grossly negligent, showing a total and reckless disregard of the
23 environmental laws of Oregon.

2% B. LACK OF SUBSTANTIAL QUESTION

25 Respondent merely wishes to re-argue the evidence presented
26 to the hearings officer. There is no substantial question as to

Page 6 - MOTION TO DISMISS APPEAL/DEPARTMENT'S (APPELLEE) RESPONSE BRIEF
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the source of the polluted waters running into ditches and Salt
Creek. The hearings officer found in Finding 8, p. 3, Order:

"8. Agricultural tiles deflect water from
neighboring property and from the dairy property
into the surrounding ditches which feed into Salt
Creek. While neighboring property is, then, a
source of creek water, it is not found to be a
source of any significant contamination or pollu-
tion. At most, a few head of livestock are main-
tained on neighboring land. The scale of the
measured contamination was too great to have been
caused by contamination associated with a few head
of domestic livestock or by wildlife."

C. STORAGE LAGOON

There was no evidence that the treatment lagoon was faulty
and unusable. On the contrary, the evidence shows that the
lageoon was properly constructed and that Respondent intentionally
decided not to utilize the lagoon; implement necessary ancillary
steps and abused its construction specifications.

The engineering firm that designed the lagoon, designed it

to be both a storage and treatment lagoon. The lagoon would

reduce the nutrient level in the liquors inside the ponds.

(Tran, p. 110). Respondent was notified by the engineering firm
the lagoon's earthwork and piping was completed. Respondent was
required to perform additional pollution abatement work: (a) a
pump stand to irrigate the liquor; (2) plant earth surfaces to
minimize erosion; (3) fence livestock; (4) roof drains; (5)
diversionary groundwater trenching; (6) collector system; and

{(7) solids separator. (Tran pps. 112-113.) Respondent failed to

complete this pollution abatement program.

/7T
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500 PACIFIC ALDG., 520 S W. YAMHILL
TELEPHONE 229-5725

DEPARTMENT OF JUSTICE

1 Respondent's cited violation was March 4, 1986. The

2 Department's Notice of Violation was dated May 14, 1986. The

3 first attempt by Respéndent to claim there was a problem with

4 the lagoon was in June, 1986, after the Department's Notice of
5 Vioclation. (Tran, p. 17.)} It seems fairly clear that Respondent
6 attempted to "manufacture" a lagoon defect to counter the

7 Department's Notice of Violation.

8 The engineering firm inspected the lagoon on or abou?

g October 9, 1986. In addition to Respondent's son being present
10 at the inspection, Respondent's counsel also attended. (Tran,
11 p. 113.) The inspection showed Respondent did not even attempt
12 to utilize the lagoon to make it operable. (Tran, p. 115.)

13 Respondent continued to allow livestock to graze on the

14 sides of the dikes, damaging the surface and causing premature

15 erosion. (Tran, pp 2. 119-120 et seq.)

16 The record demonstrates Respondent never intended to use the
17 lagoon. For example, he was not in favor of its construction.

18 He terms the lagoon a "monstrosity." (Tran, p. 216.) Respondent
19 feels he does not need the lageon. (Tran, p. 249.) While not an
20 engineer, he claims it was not a "completed" lagoon. (Tran, p. 218.)
21 He did not even attempt to put water into it, until after being
22 cited by the Department. (Tran, p. 218.) The record shows

23 Respondent just flat-out did not want to complete the lagoon

24 because he was not going to get any federal money to assist him
25 in the completion of the project. (Tran, pps. 219-220.)

26 avavs
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Respondent further refused to allow Department staff onto his
property to take samples or inspect the lagoon. {Tran, p. 234.)

D. SUBSEQUENT COMPLAINTS

The argument is totally irrelevant to the cited violation.
If there are a lack of complaints it 1is probably due to
Respondent's going out of the dairy business and the removal of
his dairy herd.

CONCLUSION

The hearings officer's Findings, Conclusion and analysis
were not only fair, but accurate and correct based on the evi-
dence presented. The Order should be affirmed.

DATED this 13th day of August, 1987.

Respectfully submitted,

DAVE FROHNMAYER
At%pfﬁéymGeneral,/"

L

ARNOLD B. SILVER

Assistant Attorney General

Of Counsel for the Department
of Envirvonmental Quality
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CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of August, 1987, the
within MOTION TO DISMISS APPEAL/DEPARTMENT'S (APPELLEE) RESPONSE
BRIEF was served on the attorney £for Respondent by plaéing said
document in a postage prepaid envelope and depositing it in the

United States mail at Portland, Oregon addressed as follows:

Roger L. Kromer
Attorney at Law

1500 Plaza Building
Suite 540

1500 N.E. Irving Street
Portland, Oregon 97232

[ e

ARNOLD B. SILVER
Assistant Attorney

O0f Attorneys for Department

CERTIFICATE OF SERVICE
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3-14=86: 9:20 a.m,

Tom Fisher collecting a sample from the discharge at the
bottom of the Vandervelde driveway along Lancefield Road. Also
in the picture are the dairy buildings and the silage liquor

collection pond.



3~-4-86; 9:40 a.m.
Tom Fisher coilecting a sample in the drainage ditch below

the culvert along the Amity-Briedwell Highway. This is approxi-
ownstream from the sample taken on the Hughes'

mately 100 yards d
property. ,

s’
Ly
9
%




3=4-s0

Dyke Mace pointing to Vandervelde
ditch on the Hughes' property.

Dairy and the drainage




3-4-86; 10:02 a.m.

Tom Fisher collecting sample of run off from the Vandervelde
Dairy. Picture was taken from the Hughes' property, approxi-
mately 1/3 mile southeast of dairy buildings.

PENGAD-Bayonna,




T, gt g

| -" | ‘V g
- E{Gj k I— DEPARTHENT OF BHVIRONMENTAL QUALITY

\ Raquest for Analysis Laboratory No, 3_(0;0\59_
Location/Site: pndee Velds “‘t;57 H..i} Dat;c?: _BQ/- 4-% 6 Date Received Lab; [AR H4 Sib {20
Collected By: ‘ro‘m Fig\‘,f Progran; m% 3256 D Date Reported: Yo s
Purpose: _ Dacoawnt. runsSt Resemnm !bhirq ,)9 !eéﬂ:hﬁ“ info el W’}“'. Repc':rt Data To:

Comnents

—lab prepared

¢ ioiice (P) unpreserved; Nutrient (R) add HpS04 in field; Mctals (Tm) #NOj added in lab--don't rinse; Organic(X) mason jar
Trem No. Sampling Point Description *Sample Container (bottle) #'s Test Required )
mNutrients no Metals | Cecon) B
e . {include time) Basic | BDOD organid Cal§en O
Rl IS OV Bolm ok | ¢ jas | 0753 e | °% Bed MaMHs Tpeu, Toc,
owdie Lelde »iry olow tcal Coh"‘-m_ '
1 LowceSiatd QJ a F *
g %0 Draisge Oitvi ot culuory “ -
ovs Amily Cwleesd Beillevue D9k 67.3) 032 F i~ "
2 highwey by 1Y 1 Bor #, - 1¢FS

1087 4w th-il\-ag Dk Y ]+b1lu$
pl‘opu‘h7 O-pp»w;m;’l-; %

k! o .’:\fq Peley }5*:“{-;5_ 1~ RS

SA0T ({0374 161

/e ‘ Y

6

»

Laboratory comments yooo) L e ceselts \OL:% 2-14-86\
d




Nondevoelde

Luborabtory Data Sheet

brabhov

DLIARTMIT OF EHVIROHUMENTAL QUALITY

Laboratory No: g 5-OVSO | ,E% 7

RS )
-

Analysis Completed:

Progyram Code:
of:

Pague: \

S
ltenm No. Test. Resulits (ALl units inmr e ol

NO s+ o JAT-Poy """
s lnotriet] BOD | pH dnorn [N N, P | TOC ]

\ 0183 (9 [R50 | 49 ol | 71 | 46 |30 N
2 Jena S\ | 75 | S (3 fd 1362 | 4
D oy (D208 /20 S 5.6 5.5 41t | g

_ _ — 1
- N e - —
— N N 4

Commetits :

[P0 el oy [ he Ohe  3/5I56.

resotts avalable (Pretum. na f:\._?_ choned 1o T.Eisherr 2-L1-S6 ‘3«:




Department of Environmental Quality

eror smven WILLAMETTE VALLEY REGION

W E RN

895 SUMMER, N.E., SALEM, OR 97310 PHONE (503} 378-8240
June 16, 1986

Mr. Roger L. Kromer, Attorney at Law

Suite 400, Riviera Plaza

16i6 SW First Avenue

Portland, OR 97201-5761

RE: DEQ vs., Roy Vandervelide
Case No., 20-¥{Q-WVR-80-01

Enclosed are the sample results from my March 4, 1980 sampling of the
runcff from the Vandervelde Dairy.

If you have questions, please contact me at the above number,
Sincerely,
e RN
Tom Fisher
Environmental Analyst
TRF/wr

Attachment: Sample results.

cc: Van Kollias, Regional Operations w/att

2
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BEFORE THE.ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

STATE OF OREGCN by and through
the Department of Environmental
Quality,

Plaintiff, NO WQ-WVR-86-39

V. Yamhill County

ROY VANDERVELDE, AFFIDAVIT

Defendant.
STATE OF OREGON

I, Segrid Schwind, being duly sworn, depose and say:

1. I am now and have been with the Department of
Environmental Quality for seven years. Part of my duties include
performing tests on samples taken by DEQ investigators in rela-
tion to possible environmental quality statute and rule
violations:

2. I have received a B.A. in Bioclogy from Willamette
University and a M.S. in Water Quality from the University of
Washington. I have been working for DEQ as a Microbiclogist for
four vyears, and prior to that as a Lab Technician for three
years.

3. The form marked as plaintiff's Exhibit #15 is the LEGAL
SAMPLE Chain of Custody. This document indicates that at the
Vandervelde site near Amity, Tom Fisher took nine (9) samples
between 09:20 and 10:02 on March 4, 1986. The document also
indicates that these samples were received by the DEQ labs at
12:50 on March 4, 1986. The samples were numbered 0374, 0731,

1 - AFFIDAVIT
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0783, S196, S195, S208, STP 028, STP 161 and STP 128. The docu-
ment also indicates that the samples were received by Laurie
McCulloch who was the sample tracker.

4. The document marked plaintiff's Exhibit #16 is the
Chain of Custody list which I compiled for the samples taken by
Tom Fisher at the Vandervelde Dairy. The Chain of Custody indi-
cates every time a sample is handled or moved and who handles the
sample.

5. Exhibit $#15 indicates that at 12:50 on March 4, 1986,
the samples marked STP 128, STP 028, and STP 162 were given to me
for bacteriological analysis.

6. I performed the fecal coliform tests. The fecal coli-
form test reveals the amount of fecal coliform present in the
water sample.

7. Fecal coliform is an indicator organism which indicates
the fecal material present in the water system. Fecal coliform
also indicates the possibility that other pathagenic, or disease
causing, organisms are present in the water.

8. The document marked as plaintiff's Exhibit $#17 is the
data sheet from the Department of Environmental Quality Water
Bacteriological Membrane Filter Analysis. I was the person who
performed this test at 13:30 on March 4, 1986. This test is done
by taking a volume of the sample, filtering the volume, and
extracting the bacteria on a membrane. The membrane is composed
of a material upon which bacteria will grow. As the bacteria
grow they will form colonies. After a period of time the number

2 - AFFIDAVIT
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of colonies are counted. The number of colonies indicate the
amount of fecal coliforms in the water.

9. Item #1 on Exhibit #17 indicates that first sample,
bottle STP 128,. was taken from the drainage ditch at the
Vandervelde bairy along Lancefield Road. The lab number for the
sample i1s 97. The number under the heading FECAL COLIFORMS, No.
/100 ml. indicates there were approximately 19,400 fecal coliform
bacteria per 100 milileters of water.

10. 1Item #2 on Exhibit #17 indicates the second sample,
bottle STP 028, was taken from the drainage ditch culvert on
Amity-Bellevue Highway. The sample's lab number is 98. The
test indicates the fecal coliform level was approximately 680,000
per 100 milileters of water.

11. 1Item #3 on Exhibit #17 indicates that the third sample,
bottle 8TP 161, was taken from the drainage ditch on the Hughes
property, one~third of a mile southeast of the dairy buildings.
The lab number for the sample is 99, The fecal coliform count
was approximately 760,000 per 100 milileters of water,

12. The est. before the fecal coliforms stands for esti-
mate, The reason the numbers are estimates and ﬁot actual counts
is that the fecal coliform count was so high. With counts of
this magnitude it is impossible to achieve an exact count.

13. The fecal coliform count in these three samples are
extremely high. The numbers would not occur this high naturally.
These numbers indicate that there is an introduction of fecal
material into the water system,

3 - AFFIDAVIT



PORTLAND, OREGON 97204-1381

500 PACIFIC BLDG., 520 S.W, YAMHILL
TELEPHONE 229-5725

DEPARTMENT OF JUSTICE

1 14. As previously mentioned fecal coliform is an indicator
2 organism for other bacteria. The high numbers in these three

3 tests are significant in that with numbers this high there is a

4 strong possibility that other pathogenic organisms are present

5 such as: salmonella; which causes food poisoning and gastro

6 intestinal diseases, viruses such as hepatitis; and other viruses

7 causing flu-like symptoms. This water could be a health hazard.

9
@ '-/ ) . .
1 _¢<.:—/-—‘- Vi C«’{ ,,'z:/.—"'i{'é;’{."i” o L
SEGRjI.D SCHWIND
11
. ARAY
12 SUBSCRIBED AND SWORN to before me this % - day of
13 C Gt , 1986.
14
15 LY k‘\.,».,\\K B\\l\\_\,‘\}. \\'-n sl L\
NOTARY PUBLIC for Oregon | . .-
16 My Commission Expires: 'T\‘“
17
18
19
20
21
2
23
24
25
26
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EXHIBIT,
o7 Laboratories and Applied Research Division
1712 S.W. 11th Avenue, Portland, OR 97201

PENGAD-Bayorns,

LEGAL SAMPLE

4

DEPART:._iNT OF ENVIRONMENTAL & ALITY

Chain of Custody Record
Site Name: NG dexr-veld e, Laboratory Number: ___ 2~ QOVSO
Location: ____ Aml-\-} Program Code: 22510
Date Sampled: ___Naren Y, 4% Date Received: _ Nairein = A8 6
Time Sampled: __ O3 20 = 1002 Time Received: \ 290
Collected By: _ Loy _Evshe
Sample Container Information
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Same /oGS / /
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Total Number of Containers Received: A (nin G)

Relinquished By: 01‘;:,-_.. }7%

{signature)

Initial Placement in Refrigerator #

Subsequent Out of Laboratory Transfers;

Relinquished By: Received By:

Received By: G).O e
(signature) i

(time/date) {time/date)

. ” (LEGAL FILE COPY)



3-4-86

3-4-86

3-4-86

3-4-86

3-4-86

3-5-86

3-5-86

3-5-86

3-7-86

3-7-86

3-10-86

3=-10-86

3~11-86

9:20-10:02

12:50

1324
1330
1410
1310
1330

1515

“0%00

0935

1105

1300

1400

EXHIBIT

Chain of Custody
Vandervelde Dairy
86-0150

Samples collected by Tom Fisher (DEQ)

Samples received from Tom Fisher and logged. in by
Laurie McCulloch {(DEQ laboratories).

Samples STP 128, STP 028, STP 162 given to

Sigrid Schwind (DEQ Laboratories) for Bacteriological
analysis,

Samples 0783, 0731, 0374, given to Ken Aldrich

(DEQ Laboratories} for pH analysis.

Samples S195, S196 & 5208 placed in legal refrigerator
5067 by Laurie McCulloch.

Samples STP 128 £028, and 161 analyzed for fecal
coliform by Sigrid Schwind.

0783, 0731, 0374, STP 128, STP 028 and 161 placed in
legal refrigerator 5067 by Laurie McCulloch.

5195, S196 &5208 removed for TCC analysis by Kim Orrett
(DEQ Laboratories)

Bottles 0783, 0731, 0374 removed for BOD analysis by
Al Van Hoeter (DEQ Labcratories).

Bottles S195, 5196, and S208 returned to legal
refrigerator #5067 by Kim Orrett and bottles 0783,
0731 and 0374 returned to refrigerator #5067 by
Al Van Hoeter.

Bettles 5195, 5196 &5208 removed for NO,+ NO, -N, NH, -N
analysis by Joy Dela Rosa.

Bottles S195, £196 and S208 returned to refrigerator
#5067 by Laurie McCulloch.

Bottles 8195,5196, and S208 removed for T-PO, analysis

by Ken Aldrich. 4

Bottles §195, S196, S20B returned to refrigerator #5067
Laurie McCulloch.

Bottles S195, S196, and S208 removed for TOC analysis
by Xim Orrett. '



3-18-86

6-18-86

SS:ah

1115

EXHIBIT

£
: e bt

Analysis results logged out of DEQ Laboratories by
Laurie McCulleoch..

Samples STP 128, 028, and 161, s8195, 5196, $208, 0783,
0731 ,and 0374 transferred to shelves in cage by
Steve Fortuna (DEQ Laboratories).
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Department of Environmental Quality

© idwe -7

VICTOR ATIYEH
Gavernor

522 SW. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE: {803} 229-5696

MAY 191986

HAND DELIVERY
e Roy Vandervelde
Route 1, Box 229
McMinnville, OR 97128

Re: Notice of Assessment
of Civil Penalty
Wo-WYR-86-39
Yamhill County

Although this Department has sent you formal warning notices in 1977 and
1983, and a civil penalty assessment in 1984, you have continued to allow
manure and silage waste water to discharge from your dairy farm into public
waters. You know that such discharges are in viclation of state 1aw.

A March 4, 1986 investigation by staff of the Department, and the Yamhilil
County Sheriff's office and Land Management Section, revealed that you were
again allowing the discharge of silage Tiquor and manure into waters of the
state. These Tatest discharges occurred more than six weeks after

Tom Fisher of our staff wrote you and stressed the importance of ensuring
that discharges of ycur waste go only into your earthen storage ]agoon, and
not imto public waters. Mr. Fisher warned you then of additional
enforcement action if there was additional pollution of public waters.

Consequently, 1 have enclosed a formal notice assessing you a civil penalty
of $5,500 for your discharges into publiic waters. In determining the
amount of the penalty, I have considered Oregon Administrative Rule
340~12-045. The Department's civil penalty schedule provides for pemalties
of from 350 to $10,000 for each day of each viclation. Further discharges
will Tikely result in larger penalty assessments and/or other enforcement
action,

The penalty is due and payable immediately. Your check in the amount of
$5,500 shculd be sent to the address on this letterhead. Appeal procedures
arse outlined in Paragraph VII of the enclosed notice. If you fail to
either pay the penalty or appeal this action within twenty (20) days, a
Default Order and Judgment will be entered against you.

DEQ-2



Roy Vandervelide
Page 2

Questions regarding this letter or the enclosed notice should he directed
to Mr. Larry Cwik with the Department's Enforcement Section in Portland at
229-5152, or toll-free at 1-800-452-4011.

Sincerely,

o

r [

1
RS : '
:j‘_,\\__.a. i T A e

Fred Hansen
Director

LC:b

GBS679.L

Encl osures(s)

cc: Willamette Valley Region, DEQ
Water Quality Division, DEQ
Oregon Department of Justice
Oregen Depariment of Agricul ture
Environmental Protection Agency
Yamhi11 County Board of Commissijonsrs
Yamhill Scoil & Water Conservation District
Yamhill County Legal Counsel
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

NOTICE OF ASSESSMENT
OF CIVIL PENALTY

No. WQ-WVR-86-39
YAMHILL COUNTY

DEPARTMENT OF ENVIRONMENTAL QUALITY,
OF THE STATE OF OREG(N,

)
)
)
Depa rtment, )
V. )
)
ROY VANDERYELDE, )
Respondent. ;
I
This notice is given to Respondent, Roy Vandervelde, pursuant to
Oregon Revised Statutes (ORS) 468.125 through 468.140, ORS Chapter 183 and
Oregon Administrative Rules (0AR) Chapter 340, Divisions 11 and 12.
II
The following notices are on file with the Environmental Quality
Commission in this case and are incorporated herein by this reference:

Notice of Violation and Intent to Assess Civil Penalty WQ-SNCR-77-216,
dated September 19, 1977, from Fred M, Bolton to Respondent, received
by Respondent on October 10, 1977.

Notice of Violation and Intent to Assess Civil Penalty WO-WVR-83-93,
dated October 14, 1983, from Fred M, Bolton to Respondeni, received by
Respondent on October 19, 1983.

Notice of Assessment of Civil Penalty WQ-WVR-84-01, dated May 23, 1984,
from Fred Hansen to Respondeni, received by Respondent on May 29, 1984.

11/
i
r
1/
1 - NOTICE OF ASSESSMENT OF CIVIL PENALTY GB5679.N
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Through these notices, the Departmént notif ied Respondent that Respondent
had committed one or more violations and that a civil penalty weould be

assessed if any of these viclations continued or if any similar violation

occurred five or more days after receipt of these notices, as is more fully

set forth in these notices.
III

A. On or about March 4, 1986, Respondent caused or allowed 1iquid waste
to discharge from Respondent's silage 1iquor collection pond located on real
property described as Tax Lots 700 and 800, Section 19, Township 5 South,
Range 4 West, Yamhiil County, Oregon, into an intermmittent tributary of Salt
Creek, waters of the state, causing pollution thereof, in violation of ORS
468.720(1) and OAR 340~51-020(1).

B. On or about March 4, 1986, Respondent discharged animal waste
(manure) into a different intermittent tributary of Salt Creek, waters of the
state, causing pollution thereof, in violation of ORS 468.720(1) and OAR
340~51-020(1).

C. Respondent discharged waste on March 4, 1986 into waters of the state
as described above, without first obtaining a permit from the Director of the
Department, in violation of ORS 468.740(1) and OAR 340-45-015(1)({(a}.

v

The Director hereby imposes upon the Respondent a civil penaity of
$2,500 for the one or mare violations alleged in Paragraph IIIA, $2,500 for
the one or more violations alleged in Paragraph IIIB, and $500 for the one
or more violations alleged in Paragraph IIIC, for a total civil penalty of
$5,500, plus interest until paid in full.

177
2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY GB5679.N
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¥

The ome or more violations alieged in Paragraph III involve
aggravating factors which support the assessment of a civil penalty larger
than the minimum civil penalty which may be assessed pursuant to E;e a'za_ ;ﬁﬁi?{
schedule of civil penalties contaimed in OAR 340«12-0i5£fz§55%d£%he6W1
mitigating and aggravating factors considered by the Director in
establishing the amount of the penalty are attached hereto and incorporated
herein by this reference,

VI

This penalty is due and payable immediately upon receipt of this
notice. Respondent!s check or morey order in the amount of $5,500
should be made payable to "State Treasurer, State of Oregon" and should
be sent to the Director of the Department of Environmental Quality.

VII

Respondent has the right, if Respondent so requests, to have a formal
contested case hearing before the Environmental Quality Commission or its
hearing officer regarding the matters set out above pursuant to ORS Chapter
183, ORS Chapter 468.135(2) and (3), and OAR Chapter 340, Divisions 11
and 12 at which time Respondent may be represented by an attorney and
subpoena and cross-examine witmesses. That request must be made in writing
to the Director, must be received by the Director within twenty {(20) days
from the date of mailing of this notice (or if not mailed, the date of
personal service}, and must be accompanied by a written "Answer"™ to the
charges contained in the notices referenced above. In the written "Answer,"
Respondent shall admit or deny each allegation of fact contaired in the
notices referred to above and Respondent shall affimatively allege any and

3 - NOTICE OF ASSESSMENT OF CIVIL PENALTY GB5679.N
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all affimative claims or defenses to the assessment of this civil penalty
that Respondent may have and the reasoning in support thereof. Except for
good cause shawn:

A. Factual matters not controverted shall be presumed admitted;

B. Failure to raise a claim or defense shall be presumed to be a
waiver of such claim or defense;

C. Evidence shall not be taken on any issue not raised in the notice
and the "Answer."

If Respondent fails to file a timely "Answer" or request for hearing
or falls to appear at a scheduled hearing, the Director on behalf of the
Environmental Quality Commission may issue a default order and judgment,
based upon a prima facie case made on the record, for the relief sought
in this notice. Following receipt of a request for hearing and an
"Answer," Respondent will be notified of the date, time and place of the
hearing.

VIII

If the one or more violations set forth in Paragraph III continue,

or if any similar violation occurs, the Director will impose an additicnal

civil penalty upon the Respondent.

MAY 19 1986 A e

Date Fred Hansen, Director
Department of Environmental Cuality

HAND DEL IVERY

4 - NOTICE OF ASSESSMENT OF CIVIL PENALTY GB5679.N



CIVIL PENALTY: MITIGATING AND AGGRAVATING FACTORS
| (OAR 340-12-045(1))
RESPONDENT: Roy and Renne Vandervelde
COUNTY: Yamhili
CASE NUMBER: WO-WVR-86-39

TYPE OF VIOLATION: Oregon Revised Statutes and
Oregon Administrative Rules

PENALTY LIMITS: Minimum $50 Maximum $10,000
(each violation or day of violation)

1. Prior violations:

Motice of Violation and Intent to Assess Civil Penalty No. WQ~SNCR-77-216,
dated September 19, 1977, sent to Respondent for discharge of manure and
milk parlor wash-down waters into waters of the state.

Notice of Viclation and Intent to Assess Civil Penalty No. WQ-WVR-83-93,
dated October 14, 1983, sent to Respondent for placement of silage in a
tocation where 1iquid wastes from the silage entered waters of the state.

Notice of Assessment of Civil Penalty No, WO-WVR-84-0l, dated May 23, 1984,
sent to Respondent for discharge of waste water from Respondent's silage
pile into waters of the state and discharge of animal waste, manure, finto
publ ic waters.

2. History of Respondent in taking all feasible steps or procedures
necessary or appropriate to correct any violation:

Respondent complied with the 1977 notice. Respondent did not correct
the viclations in the 1983 notice, resulting in the 1984 civil
penalty.

Since Respondent received the 1984 civil penalty, Respondent has
installed a lagoon to store animal wastes from Respondent's faming
operations. However, Respondent has apparently not ensured that
animal wastes are always placed in this lagoon. This has resuited in
the discharge of waste to public waters,

Also, although Respondent in the fall of 1984 installed a collection
pond to store silage 1iquor, Respondent noretheless allowed such
Tiquor to discharge into public waters, through an overfiow pipe
intended only for emergency use.

3. The economic and financial condition of the Respondent:

Unknown = not considered.

GB5679.R -1~



4. The gravity and magnitude of the violation:

Respondent!s discharges have caused animal manure and silage waste to
enter tributaries of Salt Creek. Neighbors near Respondent!s dairy
operation have complained of the pollution., Sample resulis show the
magnitude of the pollution to be significant.

Samples were taken on March 4, 1986 from the intermittent tributary
into which Respondent's animal waste entered. The samples contained
more than 600,000 fecal coliform bacteria per ore hundred milliliters
of sample, 1indicating a very high level of manure contamination.
Also, that tributary had a strong odor of manure.

Samplies were also collected on March 4, 1986 from the intermittent
tributary into which Respondent's silage waste water entered. On that
date, the emergency overflow pipe from Respondent's silage 1iquor
collection pond was discharging. The samples contaired a biochemical
oxygen demand of 3,500 milliliters per 1liter of sample, indicating a
very high level of organic pollution,

5. Whether the violation was repeated or continuous:
Repeated,

6. Whether a cause of the vi{olation was an unavoidable accident, or
negl igence or an intentional act of the Respondent:

Negligent or intentional.
7. The opportunity and degree of difficulty to correct the violation:

Respondent has installed poliution control facilities. Respondent had
the opportunity to prevent manure from entering public waters by using
those facilities., Respondent needs to ensure that the earthen 1agoon
is consistently used for Respondent's animal wastes, and that
Respondent follows the technical assistance for such use provided by
Respondent's consultant. Also, Respondent needs to ensure that its
management practices regarding the silage 1iquor collection pond are
improved. Excess silage 1iquor should not be allowed to discharge
through the emergency overflow pipe to waters of the state, as it did
on March 4, 1986, unless there is an emergency. Such excess should be
pumped to a suitable location on Respondent's property, such as the
earthen lagoon for Respondent'!s animal wastes, It is not difficult to
pump such excess wastes.

8. Respondent's cooperativeness and efforts to correct the viclation:

Respondent has been generally uncooperative. Although Respondent has
installed the earthen storage lagoon, Respondent has not ensured that
it is consistently used. Although Respondent has installed the silage
Tiguor collection pond, Respondent has not ensured that it is
maintained so as to prevent overflow to public waters.

GBS679.R -2-



9. The cost to the Deparitment of investigation and correction of the
violation prior tc the time the Departiment receives Respondent's
answer to the written notice of assessment of civil penalty:

Not considered.
10. Any other relevant factor:

None,

I have considered the above factors in establishing the amount of
Respondent!s civil penalty. The major aggravating factors were
Respondent's previous history of discharges to public waters and that the
current discharges were preventable through the use of sound waste
management practices., There were no major mitigating factors.

MAY 19 1986 oA e

Date Fred Hansen
Director

GB5679.R -3-
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF ORECON

DEPARTMENT OF ENVIRONMENTAL QUALITY )
CF THE STATE OF QREGON, )
}
Department, } ORDER AND JUDGMENT
Vo ) CASE NO. 01-AQ-FB-86~08
} POLK COUNTY
Richard M. Kirkham, dba }
Windy Oaks Ranches )
Respondent. )

The Environmental Quality Commission, through its hearings officer,
orders that Richard M. Kirkham is liable to the State of Oregon in the
sum of $680 and that the State have judgment for that amount pursuant to
a civil penalﬁy asgessment on December 15, 1986.

Revieﬁ of this order is by appeal by the Environmental Quality

Commission pursuant to OAR 340~11-132. A request for review must be filed

within 30 days of the date of this order.

Dated this 22nd day of May, 19846,
ENVIRONMENTAL QUALITY COMMISSION

Linda K. Zucker
Hearings Officer

1 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
HP649.3
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May 22, 1987

CERTIFIED MATL/RETURN RECEIPT REQUESTED

Richard M. Kirkham
dba Windy Oaks Ranches
9225 Steel Bridge Road
Willamina, OR 97396

Re: DEQ v. Kirkham
No. 1-AQ-FB-86-08
Polk County

Enclosed are my Findings of Fact, Conclusions of Law and Final Order
in your contested case.

Please note that you and the Department each have thirty (30) days from
the date of mailing or personal delivery of this letter to file with the
Environmental Quality Commission, and serve on each other, a request
{(Notice of Appeal} that the Commission review my decision. Unless this
request for Commission review is filed within the 30 days, my decision
will be final.

A reqguest for review by the Commission is considered filed only after
being actually received in the office of the Director of the Department
of Environmental Quality at 522 S.W. Fifth Avenue, Portland, Oregon 97204.

I1f you wish to appeal my decision to the Commission, you will note the
following:

1. You have 30 days from the date you £ile your Notice of
Appeal to also f£ile with the Commission, and also send to
the Department, your written exceptions to my decision and
a brief.

2. These exceptions must include your proposed alternative
findings of fact, conclusions of law and final order, with
specific references to the parts of the hearing record on
which you are basing your exceptions.

3. If you do not file these required exceptions and brief
within 30 days from the date you file your Notice of Appeal,
your appeal may be dismissed and my decision will be final.



Richard Kirkham
Page 2

Enclosed is a copy of Oregon Administrative Rule (OAR) 340-11~132 which
details the appeal process. Please read it carefully.

If you have questions, my phone number in Portland is 229-5383, or I can
be reached toll-free at 1-800-452-4011.

Sincerely,

Linda K. Zucker
Hearings Officer

LEZ:p
HP649.A
Enclosure

cc: Environmental Quality Commission
Arnold Silver, Assistant Attorney General, Department of Justice
Fred Hansen, Director, DEQ
Regional Operations Division, DEQ
Enforcement Section, DEQ
Air Quality Division, DEQ
Field Burning Program, DEQ



10
i1
12
13
14
15
le
17
i8
18
20
21
22
23
24
25
20

Page

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY )
OF THE STATE OF OQREGON, )
) HEARING OFFICER'S
Department, ) FINDINGS OF FACT;
Va } CONCLUSIONS OF LAW AND
) FINAL ORDER
Richard M. Kirkham, dba ) NO. 1-AQ-FB-86-08
Windy Caks Ranches ) .
Respondent. }

BACKGROUND

Richard A. Kirkham has appealed from a Notice of Civil Penalty issued
by the Department of Envirommental Quality (DEQ). The notice alleged open
field burning of an unregistered 40 acre cereal field without a field
burning permit or a local fire district permit.

A hearing was conducted on March 3, 1987. DEQ was represented by
Arnold Silver, Assigtant Attorney General. Kirkham presented ﬁis own

defense.

FINDINGS OF FACT

1. Kirkham lives in Willamina, Oregon. By official notice,
Willamina has a population of 1,775. Although Willamina is located in
the Willamette Valley as defined in DEQ's Agricultural Smoke Management
Rules, field burning is seldom conducted in the area. Occasional requests
to open field burn are managed by the neighboring Sheridan Pire District

rather than the Willamina Fire Department which is staffed by volunteers.

7/
/7
/77
/77

1 -~ HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
HP649 .
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2, Every year Willamina residents engage in a variety of fund
raising events as the sole support of extracurricular activities for local
school children. 1In 1986 the Willamina Booster Club met with local
volunteer fire district officials and other community ;eaders and proposed
to conduct a charitable golf tournament--a Cow Pasture Open. Kirkham
offered to provide and prepare the site.

3. As part of his effort to‘determine whether the project was
feasible and to obtain official authorization for the fundraiser, Kirkham
called the DEQ field burning office in Eugene for informaticn and
assistance about burning the site, a wheat field. DEQ said the idea was
possible but would need further approval. Later DEQ called back and
informed Kirkham that it looked like something could be worked ocut. DEQ
explained that because the normal regisfration period was past, Kirkham
would have to wait for another grower to give up his allocation~-the pro
rata share of registered acreage eligible for burning. Then, when an
allocation was obtained, Kirkham would have to wait for an authorized
burning day.

4, In the meantime, Kirkham was instructed to register the acreage
with the Sheridan Fire District. Kirkham did so. The form asked the
purpose for burning, Kirkham filled in "golf tournament™. XKirkham
submitted, as instructed, a check for $80 as the registration fee. He
thought he had performed all duties necessary to adequately register the
field.

/7
s
es

2 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL OQRDER
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5. DEQ called Kirkham and explained that burning approval could not
be given unless Kirkham planned to plant a small seeded crop the following
year. Kirkham replied that his practice was to rotate his .crops; he had
previously planted clover and could do so again. DEQ completed the form
with this. information.

6. Project assistance was provided by a number of local officials.
Polk County helped with sanitation and a permit. A publicity crew was
developing public interest. PFunds were received. Other commitments were
made.

7. Some time passed. Kirkham received no information regarding
DEQ approval. Kirkham became increasingly concerned that a permit to bqrn
under the DEQ smoke management program would not be available in time.

8. Kirkham spoke with the Willamina and Sheridan fire chiefs.
Various options were considered. One was to solicit an allecation from
a local farmer. The Sheridan fire chief suggested a different idea. The
local fire chief, he said, has jurisdiction over practice burns. As an
alternative, the field could be burned as a practice burn.

9. Kirkham would not have pushed the limits of the law if he had not
already made a commitment to the community. He reasoned that if it was
all right to burn the field for a golf tournament ag long as he planned
later to plant to clover, it was also all right to burn the field for a
golf tournament as long as the volunteer firemen received some real
training in the process.

s
/17
/77
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lO.I The fire chief had not received any training from DEQ and was
not éware that DEQ imposed any restriction on his otherwise full authority
to arrange training fires.K He ﬁelieved he had full authority to authorize
the burning. Burning the Kirkham wheat field combined an opportunity %o
krain with a new piece of donated equipment and a chance for needed
practice in controlled starting and stopping of field fires. He acted
both with the purpcse of providing proper training and to help Kirkham
and the community.

1l. The fire chief did not issue a permit f£or this field burning
because he believed it unnecessary when the wolunteer firemen burned the
field themselves.

12. At 8 a.m. on Sunday merning, August 27, 1986, the reqularly
scheduled drill time, the Willamina Volunteer Fire Department burned the
field. They conducted thé burning as a training exercise. DEQ had not
approved the burn.

13. Although burning would be allowed later in the day, DEQ had not

yet authorized burning when the field drill was conducted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction.

2, Xirkham violated ORS 46B.475(l) by burning a cereal field without
first obtaining a valid open field burning permit. Kirkham is liable for
a civil penalty for this viclation. |

3. The penalty assessed, $680.00, is within the Agency's discretion
and Kirkham is liable for its payment.

e
/77

4 - HEARING OFFICER'S FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER
HP649



10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25
26

Page

DISCUSSION

As a gené:al proposition, wheat fields such as Kirkham's cannot be
burned without DEQ registration, a local fire district permit, and a DEQ
field burning permit. ORS 468.475(1)). DEQ's positicn is that Kirkham
obtained none of these. However, DEQ assessed a penalty only under OAR
340-26-025(2) (a) (B) which provides that a penalty of not less than $500
nor more than $10,000 may be assessed upon any person who causes open field
burning without first obtaining a valid open field burning permit.
Conseﬁuently, whether the field was registered when DEQ retained the fees
and registration form which Kirkham submitted, and whether the requirement
that a local fire district permit be obtained was met when the fire
district itself burned the field, need not be resolved.

It is DEQ's position that the general statute requiring a permit
applies. RKirkham believes he comes under an excéption to the general
requirement. The exception'is contained in OAR 340-26-031 which provides:

Open field burning on grass seed or cereal grain acreage

by or for any public agency for official purposes, including
the training of fire-fighting personnel, may be permitted

by the Department on a prescheduled basis consistent with
smoke management considerations and subject to the following
conditions:

(1) Such burning must be deemed necessary by the official
local authority having jurisdiction and must be conducted

in a manner consistent with its purpose.

(2} Buch burning must be limited to the minimum number of
acres and occasions reasonably needed.

{3} Such burning must comply with the provisions of rules
340-26~010 through 340~26-013,

74
/7Y
/77
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1 DEQ says Kirkham did not bring himself within the exception because

2 his burn was not "permitted by the Department on a prescheduled basis. . .”

3 DEQ is correct., DEQ proved the terms of its rule were not met. Therefore,

4 Kirkham was bound by the general rule and is liable for a penalty for

5 failure to obtain a DEQ field burning permit.

6 The amount of the penalty was developed by adding the burning fees

7 to the minimum scheduled penalty. In setting the penalty amount, DEQ was

8 aware of the essential case facts. DEQ considered the factors required

9 by ORS 468.130 and QAR 340~-12-045. The amount set is within the agency's

10 discretion.

11

12

13 Dated this day of 19 .

14

15

le

Linda ¥. Zucker

17 Hearings Officer

18

19 NOTICE: If you disagree with this Order you may request review by the
Environmental Quality Commission. Your request must be in writing

20 directed to the Environmental Quality Commission, Box 1760,
Portland, Oregon 97207, The request must be received by the

21 Environmental Quality Commission within 30 days of the date of
mailing or personal service of Order. If you do not file a

22 request for review within the time allowed, this order will become

final and thereafter shall not be subject to review by any agency
23 or court.

24 A full statement of what you must do to appeal a hearings
officer’'s order is in Oregon Administrative Rule (OAR}

25 340-11-~132, That rule is enclosed.

26
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WILLIAM F. GARY
ATTORNEY GENERAL

DEFUTY ATTORNEY GENERAL

DEPARTMENT OF JUSTICE

PORTLAND OFFICE
500 Pacific Building
520 S\W. Yamhiil
Portland, Oregon 97204

Telephone: (503) 229-5725

September 11, 1987

Ms. Linda Zucker

Hearings Officer

Environmental Quality Commission
Executive Building

811 5.W. 6th Avenue

Portland, Oregon 97204

Rea: Richard M. Kirkham dba Windy Oaks Ranches
No. 1- AQ-FB-86-~-08

Dear Ms. Zucker:

Enclosed please find tHe Department's Brief in Support of
Hearing Officer's Final Order in the above referenced case.

Sincerely,

-
Arnold B. Silver
Asgistant Attorney General

ABS:aa

$#122/kirks
Enclosure

cc: Van Kollias
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATHE OF OREGON

DEPARTMENT OF ENVIRONMENTAL

QUALITY,
Department, DEPARTMENT'S BRIEF IN
SUPPORT OF HEARINGS
Ve OFFICER'S FINAL ORDER

RICHARD M. KIRKHAM, dba No. 1-AQ-FB-86-08

WINDY OAKS RANCHES,

B N L e R

Respondent.

SUMMARY OF FACTS

Respondent caused or allowed the open field burning of an
unregistered 40-acre cereal grain field, without first obtaining a
valid open—-field burning permit and fire permit from the
appropriate issuing agent, in violation of ORS 468.475{(1) and
OAR 340-26-010(2).

While respondent terms his letter of August 31, 1987, to the
commission an "appeal" it ig more in the nature of a request for
mitigation of the penalty imposed.

RESPONDENT'S REQUEST AND POSITION

Respondent believes the $680 civil penalty should either be
dismissed or reduced by the commission because his unlawful open
burn was for a local community service project. Respondent
burned his field in Willamina in order for a community golf event
to be held on his property. The money raised would go to the
local school district.

VAV
avavi

1 - DEPARTMENT'S BRIEF IN SUPPORT OF HEARING OFFICER'S FINAL ORDER
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In addition to this helief, respondent also feels that since
the Willamina Fire Department received "training” during the field
fire, the burn itself was justified.

DEPARTMENT'S POSITION

The hearing officer's Order finding respondent liable to the
State of Oregon in the sum of $680 should be upheld without modi-
fication or reduction for the following reasons.

1. Knowingly committing an unlawful act for the benefit of

a community activity is not a virtue to be honored by
the government.

2. The Willamina Fire Department did not burn respondent's
fField in order to obtain experience in extinguishing
field fires. 1Instead, respondent and the local fire
chief conéocted a subterfuge to burn respondent's
field in order to hold a golf tournament and then
labeled it a "training fire."

3. Respondent knew he needed a field allocation from the
department in order to burn his field. He simply
decided not to wait for such allocation.

4, The Willamina Fire Chief knew, or should have known,
that department approval was needed on a prescheduled
basis to conduct a training fire. Such approval was
not sought.

5. The department.assessed the minimum penalty of $500
($10,000 is the maximum), together with required burning

/o |

2 - DEPARTHENT'S BRIEF IN SUPPORT OF HEARING OFFICER'S FINAL ORDER
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1 fees,'to reach the penalty amount of $680. The penalty

2 amount is proper and appropriate.

3 CONCLUSION

4 The hearing officer's Order should be upheld without reduc-
5 tion or modification.

6 DATED this 11th day of September, 1987.

Respectfully submittéd,

8 DAVE FROHNMAYER
Atforney )General

9

10 /LJ

11 ARNOLD B. SILVER
Assistant Attorney General

12 0f Attorneys for Department
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CERTIFICATE OF SERVICE
T hereby certify that on the MﬁA,day of September, 1987,
a true and correct copy of the DEPARTMENT'S BRIEF IN SUPPORT OF
HEARING OFFICER'S FINAL ORDER was sent to respondent by placing
such document in a postage prepaid envelope and placing it in

the United States mail at Portland, Oregon, addressed as followsg:

Richard M. Kirkham
Windy Oaks Ranches
9225 Steel Bridge Road
Willamina, Oregon 97396

AN -
ARNOLD B. SILVER
Assistant Attorney General

CERTIFICATE OF SERVICE
#122/aa/kirk4d
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coveRNoR 81 fgw SIXTH AVENYE, PORTLAND' OREGON 97204 PHONE:; {503) 228-5696
MEMORANDUM
Tos Envifomnentél Quality Commission
From: Direétor
Subject: Agendé Itemﬁ: December 11, 1987, EQC Meeting

Propo’éed Adbption of Pollution Control Tax Credit Rule
Amendments,. Chapter 340, Division 16

Background

HB2023, passed by the 1987 legislature, includes several amendments to

the pollution control statute (ORS 468.150 to .190). 1In order for the tax
credit rules to be consistent with HB2023 and in order to implement
portions of HB2023, rule amendments are necessary. In addition, legal
counsel has identified portions of the current rule which do not accurately
reflect statutory intent and which should be changed to bring the rules
within the scope of the enabling legislation.

Certain amendments to the tax credit program made by HB2023 are not
reflected in the proposed rule amendments. Most important of these is
the reduction of the amount of tax credit available fram 50 percent to

25 percent of the eligible cost for facilities commenced after June 30,
1989 and campleted hefore December 31, 1990. Since these amendments were
made to the Department of Revenue statutes, rule amendments, as needed,
will be made by the Department of Revenhue.

It should be noted that no amendments are proposed to the return on
investment formula. Simplifying the return on investment formula which

is used to determine the percent of the certified facility cost allocable
to pollution control, has been discussed in the past. Due to the upcoming
sunset date of the program in 1990, it was determined that major amendments
of this type are not warranted.

The following is a summary of the highlights of the proposed rule
amendments:
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NEL GOLDSCHMIDT

GOVERNGR 811 SW. SIXTH AVENUE, PORTLAND; OREGON 87204 PHONE: {503} 2729-5696
MEMORANDUM

¢ To: Environmental Quality Commission
From: Director
Subjects Agenda Ttem f, December 11, 1987, EQC Meeting

Proposed Adoption of Pollution Control Tax Credit Rule
Amendments, Chapter 340, Division 16

Background

HB2023, passed by the 1987 legislature, includes several amendments to

the pollution control statute (ORS 468.150 to .190). In order for the tax
credit rules to be consistent with HB2023 and in order to implement
portions of HB2023, rule amendments are necessary. In addition, legal
counsel has identified portions of the current rule which do not accurately
reflect statutory intent and which should be changed to bring the rules
within the scope of the enabling legislation.

Certain amendments to the tax credit program made by HB2023 are not
reflected in the proposed rule amendments. Most important of these is
the reduction of the amount of tax c¢redit available fram 50 percent to
25 percent of the eligible cost for facilities commenced after June 30,
1989 and completed before December 31, 1990. Since these amendments were
made to the Department of Revenue statutes, rule amendments, as needed,
will be made by the Department of Revenue.

It should be noted that no amendments are proposed to the return on
investment formula. Simplifying the return on investment formula which

is used to determine the percent of the certified facility cost allocable
to pollution control, has been discussed in the past. Due to the upcoming
sunset date of the program in 1990, it was determined that major amendments
of this type are not warranted.

The following is a summary of the highlights of the proposed rule
amendments:

DEQR-2
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1. Elimination of Energy Recovery Facilities from Eligibility (OAR
340-16-010(7), 340-16-025(2) (d), and 340-16—-025(4) {c) (B)).

HB2023 amended ORS 468.155(1) (b) (D) which identifies methods of
preventing, controlling, or reducing pollution which are eligible
for tax credit. The statute previously listed "resource recovery
processes" as eligible. This term was changed to "material
recovery processes" by HB2023. The intent of the amendment was
to eliminate garbage burners and other types of energy recovery
facilities from eligibility. Under the term "material recovery
processes," operations which cbtain useful material, other than
energy, from waste are still eligible for tax credit.

The rules have been amended to reflect this change (OAR 340-16-
025(2) (d)) and to include a definition of "material recovery
process” (OAR 340-16-010(7)). This definition specifically
excludes processes in which the major purpose is to produce fuel
for heat or energy production. This would exclude pelletizers,
resource derived fuel plants and other similar facilities which
change waste to a product which can be used for fuel or heat.

A facility would be eligible for tax credit if the facility is
used principally for recycling and a minor bi-product of

the facility is fuel for recycling. One example of this type

of eligible facility is a gravel separator used with log yard
debris to separate wood waste from gravel. The principal purpose
of this equipment is to allow the gravel to be recycled, however,
a bi-product is wood waste which may be used for energy
production. An example of a facility which would not be eligible
is a resource derived fuel plant where over half of the garbage
brought to the plant is burned and only a small fraction is
recycled.

The definition also makes clear that pollution control devices,
such as electrostatic precipitators, used in association with
energy recovery processes which produce energy from waste,
continue to be eligible even though equipment used for energy
recovery is no longer eligible.

Other relevant portions of the rule have been amended to delete
references to garbage burning and energy production faciities
as eligible pollution control facilities.

(OAR 340-16-025(4) (c) (B)).

2. Deletion of 120 Day Deadline for Review of Tax Credit
Applications by EQC. (CAR 340-16—-020(2) (a) and {c)).

HB2023 amended ORS 468.170 (2) to delete the requirement that
a campleted tax credit application must be reviewed by the EQC
within 120 days or be rejected. Though no specific problems

with the 120 day deadline have occurred, the Legislature felt
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3.

that rejection of an application due to failure to meet the
deadline would place an undue burden on the applicant. The
proposed rule amendment reflects this change.

Extension of Sunset Date of Tax Credit Program Until December 31,
1990. (OAR 340-16-020(2) (b) (D})).

HB2023 amended ORS 468.170(4) (c) to change the sunset date from
December 31, 1988 to December 31, 1990. To be eligible for tax
credit, a facility must be completed before December 31, 1990.
The proposed rule amendments reflect this change. It should

be noted that previous sunset dates of the statute have required
facilities to be commenced by the sunset date, rather than
coampleted by the sunset date, as the current statute requires.
The result is that the final date by which any applicants could
apply for the tax credits is December 31, 1992.

Reguire the EQC to Make Findings When Certifying Tax Credits.
(OAR 340-16-020(2) (b) (A) and 340-16~030(2) and (4)).

Previously, no language was included in the rules regarding the
need to have findings made by the EQC when it certifies a
facility. Current practice is for the EQC to adopt the findings
made in Department staff reports. The Oregon Environmental
Council requested the inclusion of this language in order to
ensure that findings will always be made regarding the five
factors considered when determining percent allocable and to
provide consistency with other parts of the rules that currently
require findings to be made (see OAR 340-16-020 (2) (c)

and 340-16-035(1) and (6).

. Elimination of Property Installed, Constructed or Used for

Cleanup of Spills or Unauthorized Releases from Eligibility.
(OAR 340-16-010(12), 340-16-025(2) (g) and {3)(9)}.

HB2023 amended ORS 468.155 to state that property installed,
constructed or used for clean up of emergency spills or
unauthorized releases, as defined by the Commission, is no longer
eligible for tax credit. In the past, the Commission has
certified tax credits for facilities, such as groundwater
monitoring wells, used in association with the clean up of
spills.

Under the proposed rules, pollution control facilities used for
cleanup of spills or unauthorized releases after they have
occurred would not be eligible (OAR 340-16-025(3) (g)).

However, "spill or unauthorized release" is defined to not
include the unanticipated release of polluting substances in
conjunction with a pollution control activity required by DEQ
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or EPA (CAR 340-16-010(12)). Therefore, cleanup of the
unanticipated release of polluting substances, for example, from
hazardous waste storage lagoons operated in compliance with a
DEQ permit would be eligible for tax credit. However, facilities
required by DEQ or EPA which are not operating in compliance

with DEQ or EPA requirements when the unanticipated release of
polluting substances occurs would not be eligible for tax

credit.

The section of the proposed rule regarding spills and
unauthorized releases has been reorganized since the public
hearing and amended to eliminate the clause which allowed tax
credits for cleanup of spills resulting from pollution control
activities for which there was no DEQ requirement. This clause
was eliminated because of Department concerng that this language
could have effectively resulted in most spill cleanups being
eligible for tax credit. This would he contrary to the
legislative intent of eliminating most spill cleanups from
eligibility. Current proposed rule language would eliminate
spills from eligibility, without penalizing those activities
which were following DEQ or EPA requirements to control pollution
when the unanticipated release of polluting substances from the
pollution control activity occurred.

The proposed rule states that facilities used to detect, deter
or prevent future spills will continue to be eligible

(OAR 340-16-025(2) (g)). Therefore, facilities such as curbing,
used to catch spills, and groundwater monitoring wells, used
to detect leaks which might occur in the future, would still
be eligible. This section was included in the definition
section of the proposed rule that went to public hearing.
Staff determined that it is more appropriately located in the
list of eligible facilities.

Reinstatement of Revoked Tax Credits. (OAR 340-16-035(5), (6),
and (7}).

HB2023 amended ORS 468.185 to allow the commission to reinstate
a tax credit revoked due to fraud or misrepresentation used in
obtaining a certificate or failure to operate the facility to
control pollution. The proposed rule reflects this amendment.
To date, no revocations of tax credits have occurred. It is
felt that with the ability to reinstate revoked tax credits,

it will be more likely that the Department will recommend
revocation of tax credits as an enforcement tool.

The burden for initiating the reinstatement of the tax credit
is put on the applicant who must notify the EQC that the facility
has been inspected by DEQ and found to be in compliance
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(OAR 340-16-035(6)). It was deemed appropriate to put the burden
of asking for reinstatement of tax credit on the certificate
holder since the initial responsibility for applying for the
certificate was also placed on the applicant.

The Cammission may revoke the tax credit of the non-complying
facility as well as any other held by the company for a facility
whose purpose is to reduce or prevent pollution to the same media
and which is located contiguously to the non-camplying facility
(OAR 340~16-035(5). Two examples which help explain where the
Department believes this will be used are as follows:

a) A facility has two types of pollution control equipment
in a row to contrcl air emissions from a boiler; a scrubber
and a baghouse. If the baghouse is out of compliance the
Commission could revoke the tax credit on the baghouse and
the scrupber.

b) A facility has a combination of four baghouses acting in
tandem. One is non-complying. The Commission could revoke
the tax credit on all four.

The proposed rule states that the period for which certificates
are revoked is from the date on which the Commission takes action
to revoke the certificate to the date when the Commission takes
action to reinstate the certificate (OAR 340-16-035(7)).

7. Amendment of Statutory References.

ORS 459 was amended by the 1985 legislature to delete certain
sections related to hazardous waste and move them to ORS Chapter

466. Throughout the proposed rules housekeeping amendments have
been made to change all references from ORS 459.410 to 466.005.

8. Determination of Percent Allocable. (OAR 340-16-030(2) and (4))

a. Consideration of the five factors.

The pollution control tax credit statute (ORS 468.190)
states that the Commission shall consider five factors in
establishing the percent of the pollution control facility
cost allocable to pollution control. These factors are

as follows:

(a) If applicable, the extent to which the facility is
used to recover and convert waste products into a
salable or usable commodity.

(b} The estimated annual percent return on the investment
in the facility.
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(c) 1If applicable, the alternative methods, equipment and
costs for achieving the same pollution control
objective.

(d) Any related savings or increase in costs which occur
or may occur as a result of the installation of the

facility.

{e) Any other factors which are relevant in establishing
the portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of
air, water or noise pollution or solid or hazardous
waste or to recycling or properly disposing of used
oil,

In the past, the Department has selected only one factor,
which was in most cases factor (b), return on investment.

In a few cases other factors, as applicable, have been
considered in the staff report and used to establish percent
allocable.

In reviewing the application for tax credit for the Ogden-
Martin resource recovery facility in December, 1986, the
Comission and the Assistant Attorney General decided that
it was necessary for all five factors to be considered by
the Cammission in determining percent allocable. In doing
this, the Commission weighed the relevant factors and
arrived at a percent allocable figure which was a
cambination of these weighted factors.

Legal counsel has determined that the Commission must
consider all five factors in establishing percent allocable
for all tax credit certifications; therefore, the rule must
be amended. In order to have the Commission consider all
five factors in all cases, the proposed rule amendments
delete language which makes consideration of all five
factors optional and requires appropriate findings to be
made. (OAR 340-16-030(2)).

The rule also allows the EQC the option of assigning
different weights to the different factors as was done in
Ogden-Martin's case. Rather than proposing a formula to
use in determining percent allocable, it is recommended
that a case by case determination be made of whether
weighting is appropriate.
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b. Deletion of the Requirement to Choose the Least Percent
Allocable (OAR 340-16-030(4)).

Currently, the tax credit rule states that the Commission
shall choose the factor or combination of factors which
result in "the least percent allocable.” Legal counsel has
indicated that this rule is not within the authority granted
to the Commission which states that "the Commission may
adopt rules to establish methods to determine the portion
of costs properly allocable" to pollution control (ORS
468.190(3)). Since this rule goes beyond statutorily
granted rule making authority, the proposed rule amendments
delete this section. (OCAR 340-16—030(4)).

9. Deletion of Portions of Rule Regarding Percent Allocable

Determination for Facilities Completed Before 1984. (OAR
340-16-030(3)) .

OAR 340-16-030(3) addresses allocation of percent allocable for
facilities completed before 1984. Tax credits for these
facilities were issued in increments of 20 percent. Tax credits
for facilities completed after 1984 are issued in 1 percent
increments.

Since all facilities completed before 1984 had to apply for final
tax credit by December 31, 1986 and would no longer be eligible
to apply, this section of the rule is obsolete. The proposed
rule, therefore, deletes this section.

Rule Development Process

The Department mailed notice of the proposed rule adoption to a
mailing list of over 200, including Associated Oregon Industries,
Oregon Environmental Council, Willamette Industries, and Tektronix.
Thirty-one parties requested and were mailed copies of the proposed
rules. The hearing was held in Portland on November 2, 1987. The
Hearing Officer's Report is Attachment VI.

Testimony was received on the following issues:

1.

Testimony from Oregon Environmental Council supported the

definition of "material recovery" (OAR 340-16-010). It also
recammended the addition to the rules of language specifically
requiring findings to be made when certifying and revoking tax
credits. The proposed rules have been amended to incorporate
this suggestion (CAR 340-16-020(2) (b) (A) and 340~16-030(2) and
(4))-
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Testimony from Bob Hall of Portland General Electric recommended
amending the definition of "property installed, constructed or
used for cleanup of emergency spills or unauthorized releases"

to allow eligibility of facilities used to clean up spills from
activities operating in compliance with EPA requirements, as well
as DEQ requirements. The proposed rules have been amended to
incorporate this suggestion (OAR 340-16-010(12)).

Alternatives and Evaluation

1.

3.

The definition of "material recovery process” (OAR 340-16-010(7))
could be defined to include facilities which produce fuel. This would
not, however, be consistent with the legislative intent of excluding
from eligibility energy recovery facilities. Production of fuel is
integrally related to energy recovery and cannot be considered a
separate process. Furthermore, fuel production has not traditionally
been accepted as a method of reusing or recycling waste under ORS
Chapter 466. It would, therefore, not qualify as a material recovery
process under the definition in ORS 466 since fuel production does
not result in recycling or reuse as required under this definition.

"Material recovery" could also be defined to eliminate from
eligibility all pollution control devices associated with energy
recovery processes. There does not, however, appear to be any reason
to make pollution control devices ineligible when they are attached

to energy recovery facilities since these same pollution control
devices would be eligible if associated with any other type of
process. Furthermore, DEQ testimony was given before the House Energy
and Environment Committee that the Department intended pollution
control devices attached to energy recovery facilities to be eligible
under this definition.

The rule section addressing types of facilities eligible for tax
credit (OAR 340-16-025(2)) could be written to eliminate from
eligibility pollution control facilities used to deter, detect or
prevent spills or unauthorized releases. This would, however, sSeem
inconsistent with the intent of the pollution control statute which
is to provide financial assistance to individuals or corporations
that prevent, control or reduce pollution.

The definition of "spill or unauthorized release" could be written

to eliminate from eligibility those facilities used for cleanup of
releases of polluting substances from facilities operating in
compliance with a DEQ or EPA requirement. It does not, however, Seem
appropriate to penalize for spills or unauthorized releases those

who make reasonable efforts to control pollution by complying with
DEQ or EPA requirements.
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This definition could also be written to provide tax credit to
facilities not operating under a DEQ or EPA requirement, but operating
with due care. By doing this most types of spill cleanups would be
eligible for tax. However, the lLegislature intended to eliminate

from eligibility most types of spill cleanups. Therefore, this type
of definition would be contrary to legislative intent.

The proposed rule amendments (CAR 340-16-030(4)) could include a
formula indicating how the five factors would be weighted in all
percent allocable determinations. The Department determined that

this would be inappropriate since each pollution control facility

is different and merits an individual determination of how the factors
are to be weighted.

Many of the proposed amendments are housekeeping amendments necessary
to make the rules consistent with the recent statutory changes. There
is no alternative to updating the rules to reflect these amendments.

Summation

1.

2.

HB2023 passed during the 1987 legislative session made several changes
to the pollution control tax credit statute (ORS 468.150 to .190).

As a result, the tax credit rules must be updated to reflect and
implement these amendments.

Legal counsel has recommended that the tax credit rules relating to
percent allocable determinations be amended to bring them within the
scope of the enabling legislation. The prorosed rules would
accomplish this purpose.

Director's Recommendation

Based on the summation, it is recommended that the Commission adopt the
proposed Pollution Control Tax Credit Rule Amendments, Chapter 340,
Division 16.

Fred Hansen

Attachments I Statement of Need for Rules

II Statement of Land Use Consistency

IIT Draft Public Notice of Rules Adoption

IV Proposed Amendments to Chapter 340, Division 16
V House Bill 2023

VI Hearing Officer’s Report

VII Written Testimony

Maggie Conley:p
MP1014

229-6408
November 25, 1987






Attachment 1
Agenda Item No.
December 11, 1987 EQC Meeting

BEFORE THE ENVIRONMENTAIL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF AMENDING )
OAR CHAPTER 340, ) STATEMENT OF NEED FOR RULES
DIVISION 16 )

Statutory Authority:

Amendment of the Pollution Control Tax Credit Rules is consistent with
enabling legislation, ORS 468.150 to 468.190 and amendments made to the
statute by HB2023 approved during the 1987 legislature.

Need for Rule Amendments:

In order to implement recent statutory changes, amendment of the tax
credit rules is necessary. In addition, legal counsel has determined that
portions of the current rules need to be amended to bring them within the
scope of the enabling legislation.

Principal Documents Relied Upon:

Existing state statute, ORS 468.150 to 468.190, existing state rules OAR
Chapter 340-16-010 to 340-16-050, and HB2023 {(1987).

Fiscal and Economic Impact:

Amending the rules to include a definition of "material recovery" which
identifies as ineligible those facilities used in energy production,
including those used to produce fuel, would reduce the number of facilities
eligible for tax credit.

Amending the rules to define "property installed, constructed or used for
cleanup of emergency spills or unauthorized releases™ so that facilities
used to prevent spills continue to be eligible would result in more
applicants being eligible for tax c¢redit. Facilities used to clean up
spills or unauthorized releases after they have occurred would only be
eligible if operated in compliance with permit conditions or, if no permit
is required, if operated with due care. This will probably result in a
reduced number of facilities being eligible for tax credit.

Amending the rules to delete the requirement that in determining percent
allocable the Commission use the combination of factors which results in
the least percent allocable may result in larger percent allocabie
determinations. Therefore, larger tax credits for applicants would be
expected.



Amending the rules to allow reinstatement of revoked tax credits, as

required by statutory amendments, may result in more revoked tax credits
being reinstated.

Amending the sunset date for the tax credit program, as required by
statutory amendments, will extend the program two years from December 31,
1988 to December 31, 1990 thereby allowing more tax credits to be
certified.

The net effect of the rules will probably be a reduction in the number
of tax credits certified and a reduction in the impact on the general fund.

The overall impact of the rule would not be significant or adverse to small
business.

MC:p

MP1015

229-6408
November 12, 1987



Attachment II
Agenda Item No.
December 11, 1987 EQC Meeting

BEFORE THE ENVIRCNMENTAIL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF AMENDING )
OAR CHAPTER 340, ) LAND USE CONSISTENCY
DIVISION 16 )

The proposal @escribed appears to be consistent with all statewide planning
goals. Specifically, the rule amendments comply with Goal 6 because they
would provide tax credits for pollution control facilities, thereby
contributing to the protection of air, water and land resource quality.

Public comment on this proposal is invited and may be submitted in the
manner described in the accompanying Public Notice of Rules Adoption.

It is requested that local, state and federal agencies review the proposal
and comment on possible conflicts with their programs affecting land use
and with statewide planning goals within their jurisdiction. The
Department of Environmental Quality intends to ask the Department of YLand
Conservation and Development to mediate any apparent conflicts thereby
brought to its attention.

After public hearing, the Commission may adopt permanent rules identical
to the proposal, adopt modified rules on the same subject matter, or
decline to act. The Commission's deliberation should come on December 11,
1987 as part of the agenda of a reqularly scheduled Commission meeting.

MC:p
MD146.B






‘( ATTACHMENT 11 ™
Oregon Department of Environmental Quality Docember 11, 1987 EoC |
A CHANCE TO COMMENT ON... "

k‘ Pollution Control Tax Credit Rule Amendments Public Hearing Yy

Date Prepared: September 9, 1987
Hearing Date: November 2, 1987
Comments Due: November 2, 1987

WHO 1S Amendment of the rules will affect people applying for pollution
AFFECTED: control tax credits.

WHAT IS The DEQ proposes to adopt amendments to the Pollution Control Tax
PROPOSED: Credit Rules (OAR 340-16-010 through 340-16-050) to reflect statutory

amendments made by the 1987 legislature and to bring the rules within
the bounds of the enabling legislation.

WHAT ARE THE Amendments to the rules would implement recent statutory changes

HIGHLIGHTS : including elimination from eligibility of facilities which produce
energy from waste and some facilities which are used for gpill clean-
up. They would also reflect statutory changes which amend the sunset
date for the tax credit program from December 31, 1988 to December
31, 1990 and which allow restoration of a revoked tax credit if the
facility is brought into compliance.

Amendments to the rules would require the Envirommental Quality
Commission to consider all five factors listed in the statute and
allow the Commission to give them different weights when determining
percent allocable rather than considering less than five of the
factors. The amendments would nc longer require the Commission to
use the method for determining percent allocable which results in
the least percent allocable.

HOW TO Copies of the proposed rule amendments can be obtained from:
COMMENT :

Christie Nuttall

Management Services Division
811 SW Sixth Avenue
Portland, CR 97204
Telephone: 229-6484
Toll-free 1-800-452-4011

N FOR FURTHER INFORMATION:
811 S.W. 6th Avenue

Portland, OR 97204 Contact the person or division identified in the public notice by calling 229-5696 in the Portfand area. To avoid long
' distance charges from other parts of the siate, call 1-800-452-4011.
17188



Written comments should be sent to the same address by Wovember 2,
1987. Verbal comments may be given during the public hearing
scheduled as follows:

3:00 p.m.

November 2, 1987

Fourth Floor Conference Room
811 SW Sixth Avenue
Portland, Oregon

WHAT IS THE After the public hearing, the Envirommental Quality Commission may

NEXT STEP: adopt rules identical to those proposed, modify the rules or decline
to act, The Commisgion's deliberations should come on December 4,
1987 as part of the agenda of a regularly scheduled Commission
“meeting.

ATTACHMENTS : Statement of Need for Rules {including Fiscal Impact)
Statement of Land Use Consistency

MD146.C



Attachment IV
Agenda Item No.
December 11, 1987 EQC Meeting

OREGON ADMINISTRATIVE RULES
FOR POLLUTION CONTROL TAX CREDITS

CHAPTER 340, DIVISION 16

340-16~005 PURPOSE

The purpose of these rules is to prescribe procedures and criteria to be
used by the Department and Commission for issuance of tax credits for
pollution control facilities. These rules are to be used in connection
with ORS 468.150 to 468.190 and apply only to facilities on which
construction has been completed after December 31, 1983, except where
otherwise noted herein.

340-16~010 DEFINITIONS

(1) ™"Circumstances beyond the control of the applicant" means facts,
conditions and circumstances which applicant’s due care and diligence
would not have avoided.

{2) "Commencement of erection, construction or installation™ means the
beginning of a continuous program of on—-site construction, erection
or modification of a facility which is completed within a reasonable
time, and shall not include site clearing, grading, dredging,
landfilling or similar physical change made in preparation for the
facility. '

(3). "Commission™ means Environmental Quality Commission.
(4) "Department" means Department of Envirommental Quality.
(5) "Facility" means a pollution control facility.

(6) M"Like-for-like replacement cost™ means the current price of providing
a new facility of the same type, size and construction materials as
the original facility.

(7) "Material recovery process"” means any process for obtaining from
solid waste, hazardous waste or used oil, by presegregation or
otherwige, materials which still have useful physical or chemical
properties after serving a specific purpose and can, therefore,
be reused or recycled for the same or other purpose. This does
not include any process in which the major purpose is the
production of fuel from solid waste, hazardous waste or used oil
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13) [11]

14) [12]

which can be utilized for heat content or other forms of energy.

It does not include any type of process which burns waste to
produce enerpy or to reduce the amount of waste, However, it does
not eliminate from eligibility a pollution control device
agssociated with & process which burns waste if such device is
otherwise eligible for pollution control tax credit under these

rules,

"Principal purpose" means the most important or primary purpose.
Each facility may have only one principal purpose,

"Recongtruction or replacement" means the provisgion of a new
facility with gqgualities and pollution control characteristics
equivalent to the original facility. This does not include repairs
or work done to maintain the facility in good working order.

"Sole purpose™ means the exclusive purpose.

"Special circumstances" means emergencies which call for immediate
erection, construction or installation of a facility, cases where
applicant has relied on incorrect information provided by Department
personnel as demonstrated by letters, records of conversations or

other written evidence, or similar adequately documented circumstances

which directly resulted in applicant's failure to file a timely
application for preliminary certification. Special circumstances
shall not include cases where applicant was unaware of tax credit
certification requirements or applied for preliminary certification
in a manner other than that prescribed in 340-16-015(1).

"Spill or unauthorized release" means the discharge, deposit,
injection, dumping, spilling, emitting, releasing, leaking or
placing of o0il, hazardous materials or other polluting substances
into the air or into or on any land or waters of the state, as
defined in ORS 468,700, except as authorized by a permit issued
under ORS Chapter 454, 459, 468 or 469, ORS 466.005 to 466,383,
466,880(1) and (2), 466.8%0 and 466.995(1) and (2) or federal law
while being stored or used for its intended purpose.

For purposes of determining elipgibility for tax credits under these
rules, polluting substances released into the environment in
conjunction with operation of a previously approved facility or
activity where such facility or activity was operated in compliance
with requirements imposed by the Department or the Federal
Environmental Protection Agency and where the polluting substances
which must now be cleaned up is determined by the Department to
have been an unanticipated result of the approved facility or
activity is not deemed to be a "spill or unauthorized release".

"Substantial completion™ means the completion of erection,
installation, modification, or construction of all elements of the
facility which are esgential to perform itg purpose.

"Useful life"™ means the number of years the claimed facility is
capable of operating before replacement or disposal. '



PROCEDURES FOR RECEIVING PRELIMINARY TAX CREDIT CERTIFICATION

Any person proposing to apply for certification of a pollution control
facility pursuant to ORS 468.165, shall file an application for
preliminary certification with the Department of Environmental Quality
30 days before the commencement of erection, construction or
installation of the facility. The application shall be made on a

by the Department. The preliminary certificate need not be

issued prior to construction for compliance with this requirement.

If the application is filed less than 30 days before commencement
of construction, the application will be rejected as incomplete due

comply with ORS 465.175(1) and CAR 340-16-015(a).

However, if the Department reviews the application within 30 days
of filing, and finds it complete, the Department shall notify the
applicant in writing that the application is complete and ready for
processing, and that the applicant may proceed with construction
without waiting 30 days and without being rejected as incomplete.

The Commission may waive the filing of the application if it finds
the filing inappropriate because special circumstances render the
filing unreasonable and if it finds such facility would otherwise
qualify for tax credit certification pursuant to ORS 468,150 to

Within 30 days of the filing of an application the Department shall
request any additional information that applicant needs to submit

in order for the application to be considered complete, After
examination thereof, the Department may request corrections and
revisions to the plans and specifications. The Department may, also,
require any other information necessary to determine whether the
proposed construction is in accordance with Department statutes, rules

The application shall not be considered complete until the Department
receives the information requested and notifies the applicant in
writing that the application is complete and ready for procegsing,
However, if the Department does not make a timely request pursuant

(d) above, the application shall be deemed

Department's recommended action to deny an application

ghall be mailed at least seven days before the Commission meeting

ication will be considered unless the applicant waives

Approval of Preliminary Certification

340-16-015
(1) Filing of Application
(a}
form provided
(b}
to failure to
(c)
468.190.
(d)
and standards,
(e)
to subsection
complete 30 days after filing.
(£) Notice of the
where the appl
the notice requirement inm writing.
(2)
(a)

If the Department determines that the proposed facility is eligible
it shall issue a preliminary certificate approving the erection,
construction or installation within 60 days of receipt of a completed

application.

It is not necessary for this certificate to include a



(b)

(c)

(3)

(4)

determination of the full extent a facility is eligible for tax
credit.

If within 60 days of the receipt of a completed application, the
Department failse to issue &8 preliminary certificate of approval and
the Commission fails to issue an order denying certification, the
preliminary certificate shall be considered to have been issued,
The construction must comply with the plans, specifications and any
corrections or revisions thereteo, if any, previously submitted,

Issuance of a preliminary tax credit certification does not guarantee
final tax credit certification.

Denial of Preliminary Certification

If the Department determines that the erection, construction or
ingtallation does not comply with the Department statutes, rules and
standards, the Commission shall issue an order denying certification
within 60 days of receipt of a completed applicaticn,

Appeal

Within 20 days from the date of mailing of the order the applicant
may demand a hearing. The demand shall be in writing, shall state
the grounds for hearing and shall be mailed to the Pirector of the
Department. The hearing shall be conducted in accordance with the
applicable provisions of ORS 183.310 to 183.550.

340-16-020 PROCEDURES FOR RECEIVING FINAL TAX CREDIT CERTIFICATION

(1)
(a)

(b)

(c)

(d)

Filing of Application

A written application for final tax credit certification shall be
made to the Department on a form provided by the Department.

Within 30 days of receipt of an application, the Department shall
request any additional information that applicant needs to submit
in order for the application to be considered complete, The
Department may also require any other information necessary to
determine whether the construction is in accordance with Department
statutes, rules and standards.

An application shall not be considered filed until all requested
information is furnished by the applicant, and the Department notifies
the applicant in writing that the application is complete and ready
for processing.

The application shall be filed within two years of substantial
completion of construction of the facility, Failure to file a timely
application shall make the facility ineligible for tax credit
certification,



(e)

(£)

(g)

(h)

(2)
(a)

(b)
(A)

(B)

(C)

(D)

The Commission may grant an extension of time to file an application
if circumetances beyond the control of the applicant would make a
timely filing unreasonable.

An extension shall only be considered if applied for within two years
of substantial completion of construction of the facility. An
extension may be granted for no more than one year., Only one
extension may be granted.

An application may be withdrawn and resubmitted by applicant at any
time within two years of substantial completion of construction of
the facility without paying an additional processing fee, unless the
cost of the facility has increased. An additional processing fee
shall be calculated by subtracting the cost of the facility on the
original application from the cost of the facility on the resubmitted
application and multiplying the remainder by one~half of one percent.

If the Department determines the application is incomplete for
processing and applicant fails to submit requested information within
180 days of the date when the Department requested the information,
the application will be rejected, unlesg applicant requests in writing
additional time to submit requested information.

Commission Action

Notice of the Department's recommended action on the application shall
be mailed at least seven days before the Commission meeting where the
application will be considered unless the applicant waives the notice
requirement in writing. [The Commission shall act on an

application for certification before the 120th day after the filing
of a complete application.] The Commission may consider and act

upon an application at any of its regular or special meetings.

The matter shall be conducted as an informal public informational
hearing, not a contested casze hearing, unlegs ordered otherwise

by the Commission.

Certification

If the Commission determines that the facility ie eligible, it shall
make appropriate findings and certify the actual cost of the
facility and the portion of the actual cost properly allocable

to pollution control, [resource] material recovery or recycling

as set forth in ORS 468.190. Each certificate shall bear a

separate serial number for each such facility.

No determination of the proportion of the actual cost of the facility
to be certified shall be made until receipt of the application.

If two or more facilities constitute an operational unit, the
commission may certify such facilities under one certificate,

A certificate is effective for purposes of tax relief in accordance
with ORS 307.405, 316.097 and 317.116 if erection, construction

or installation of the facility was [begun] completed before
December 31, [1988] 1990.



(E)

(¥)

(e)

(3)

Certification of a pollution control facility qualifying under
ORS 468.165(1) shall be granted for a period of 10 congecutive
years. The 10-year period shall begin with the tax year of the
person in which the facility is certified under this section.
However, if ad valorem tax relief is utilized by a corporation
organized under ORS Chapter 61 or 62 the facility shall be exempt
from ad valorem taxation, to the extent of the portion allocable,
for a period of 20 consecutive years, or 10 years if construction
is commenced after June 30, 1989 and completed before December 31,
1990, f£from the date of its first certification by the Commission.

Portions of a facility qualifying under ORS 468.165(1) (c) may be
certified separately under this section if ownership of the portions
ig in more than one person. Certification of such portions of a
facility shall include certification of the actusl cost of the portion
of the facility to the person receiving the certification. The actual
cost certified for all portions of a facility separately certified
under this subsection shall not exceed the total cost of the facility
that would have been certified under one certificate. The provisions
of ORS 316.097(8) or 317.116 whichever is applicable, shall apply to
any sale, exchange or other disposition of a certified portion to

a facility.

Rejection

If the Commission rejecte an application for certification, or
certifies a legsger actual cost of the facility or a lesser portion
of the actual cost properly allocable to pollution control,
[resource] material recovery or recycling than was claimed in the
application for certification, the Commigsion shall cause written
notice of its action, and a concise statement of the findings and
reasons therefore, to be sent by registered or certified mail to
the applicant [within 120 days after the filing of the
application. Failure of the Commission to act constitutes
rejection of the application.]

Appeal

If the application is rejected for anmy reason, or if the applicant

is dissatisfied with the certification of actual cost or portion of
the actual cost properly allocable to pollution control, material
recovery or recycling, the applicant may appeal from the rejection

as provided in ORS 468.110. The rejection of the certification is
final and conclusive on all parties unless the applicant takes an
appeal therefrom as provided in ORS 468.110 before the 30th day after
notice was mailed by the Commission.

340-16-025 QUALIFICATION OF FACILITY FOR TAX CREDITS

(1)

"Pollution control facility" or "facility"™ shall include any land,
structure, building, installation, excavation, machinery, equipment
or device, or alternative methods for field sanitation and straw
utilization and disposal as approved by the Field Burning Advisory
Committee and the Department, or any addition to, reconstruction

—H—



(a)

(b)

(2)

(a)

(b)

(c)

(d)

[(e)

of or improvement of, land or an existing structure, building,
installation, excavation, machinery, equipment or device reasonably
used, erected, constructed or installed by any person, which will
achieve compliance with Department statutes and rules or Commission
orders or permit conditions, where applicable, if:

The principal purpose of the facility is to comply with a requirement

imposed by the Department, the Federal Environmental Protection Agency
or regional air pollution authority to prevent, control or reduce air,
water or noise pollution or solid or hazardous waste or to recycle or

provide for the appropriate disposal of used ¢ilj or

The sole purpogse of the facility is to prevent, control or reduce

a substantial quantity of air, water or noise pollution or solid or
hazardous waste or to recycle or provide for the appropriate disposal
of usged oil,

Such prevention, control or reduction required by this subsection
shall be accomplished by:

The disposal or elimination of or redesign to eliminate industrial
waste and the use of treatment works for industrial waste as defined
in ORS 468.700;

The disposal or elimination of or redesign to eliminate air
contaminants or air pollution or air contamination sources and the
use of air cleaning devices as defined in ORS 468.275;

The substantial reduction or elimination of or redesign to eliminate
noise pollution or noise emission sources as defined by rule of the
commisgsion;

The use of a [resource] material recovery process which obtains
ugeful material [or enerpy resources] from material that would
otherwise be solid waste as defined in ORS 459.005, hazardous waste
as defined in ORS [459.410] 466,005, or used oil as defined in

ORS 468.850;

Subsequent additions to a =zolid waste facility, made either to an
already certified facility or to an operation which would have
qualified as a facility but for the fact that it was erected,
constructed or installed before January 1, 1973, which will increase
the production or recovery of useful materials or energy over the
amount being produced or recovered by the original facility whether
or not the materials or energy produced or recovered are similar to
those of the original facility.]

The treatment, substantial reduction or elimination of or redesign
to treat, substantially reduce or eliminate hazardous waste as defined
in ORS [459.410] 466.005; or

Approved alternative field burning methods and facilities which shall
be limited to:



(A)

Equipment, facilities, and land for gathering, densifying, processing,
handling, storing, transporting and incorporating grass straw or straw

based products which will result in reduction of open field burning;

(B) Propane flamers or mobile field sanitizers which are alternatives
to open field burning and reduce air quality impacts; and

(C) Drainage tile installationg which will result in a reduction of grase
seed acreage under production.

(g) Installation or construction of facilities which will be used to
detect, deter, or prevent spills or unauthorized releases.

(3) MPollution control facility" or "facility" does not include:

{a) Adir conditioners:

(b) Septic tanks or other facilities for human waste;

(¢) Property installed, constructed or used for moving sewage to the
collecting facilities of a public or quasi-public sewerage system;

(d) Any distinct portion of a solid waste, hazardous waste or used oil
facility that makes an insignificant contribution to the purpose of
utilization of solid waste, hazardous waste or used oil including
the following specific itemas:

(A) Office buildings and furnishings;

(B) Parking lots and road improvements;

(C) Lendscaping;

(D) External lighting;

(E) Company signs;

(F) Artwork; and

(G) Automobiles.

(e} Facilities not directly related to the operation of the industry or
enterprise seeking the tax credit;

(£) Replacement or reconstruction of all or a part of any facility for
which a pollution control facility certificate has previously been
issued under ORS 468.170, except:

(A) If the cost to replace or reconstruct the facility is greater than

the like~for-like replacement cost of the original facility due to

a requirement imposed by the department, the federal Envircmmental
Protection Agency or a regiomal air pellution authority, then the
facility may be eligible for tax credit certification up to an amount
equal to the difference between the cost of the new facility and the
like—for—-like replacement cost of the original facility; or
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(B)

(g}

If a facility is replaced or reconstructed before the end of its
ugseful life then the facility may be eligible for the remainder of
the tax credit certified to the original facility.

Property or facilities installed, constructed or used for cleanup

(4)

(a)

(b)

{e)

(a)

(B)

(1)

(ii)
[(1)

I [(ID)]

II [(1ID)]

(c)

(D)

(E)

of emergency spills or unauthorized releases, This includes any
facility installed, constructed or used for cleanup after a spill
or unauthorized release has occurred.

Any person may apply to the commission for certification under ORS
468.170 of a pollution control facility or portien thereof erected,
constructed or installed by the person in Oregon if:

The air or water pollution control faecility was erected, constructed
or installed on or after January 1, 1967,

The noise pollution control facility was erected, constructed or
ingtalled on or after January 1, 1977.

The solid waste facility was under construction on or after Jamuary 1,
1973, or the hazardous waste, used oil, [resource] material

recovery, or recycling facility was under construction on or after
October 3, 1979, and if:

The facility's principal or sole purpose conforms to the requirements
of ORS 468.155(1);

The facility will utilize material that would otherwise be solid waste
as defined in ORS 459.005, hazardous waste as defined in ORS

[459.410] 466.005 or used oil as defined in ORS 468.850:

By [burningl, mechanical processing or chemical processing; or

Through the production, processing, presegregation, or use of:

Materials for their heat content or other forms of energy of or from
the material; or]

Materials which have useful chemicel or physical properties and which
may be used for the same or other purposes; or

Materials which may be uged in the same kind of application as its
prior uge without change in identity;

The end product of the utilization is [a usable source of power or
other] an item of real economic value;

The end product of the utilization[, other than a usable source of
power,] is competitive with an end product produced in another
gtate; and

The Oregon law regulating solid waste imposes standards at least
substantially equivalent to the federal law.



(d) The hazardous waste control facility was erected, constructed or
installed on or after January 1, 1984 and if:

(A) The facility's principal or sole purpoge conforms to the requirements
of ORS 468.155(1) and

(B) The facility is designed to treat, substantially reduce or eliminate
hazardous waste as defined in ORS [459.410] 466,005.

(5) The Commission shall certify a pollution centrol, solid waste,
hazardous waste or used oil facility or portion thereof, for which
an application has been made under ORS 468.165, if the Commisgion
finds that the facility:

(A) Was erected, constructed or installed in accordance with the
requirements of ORS 468.165(1) and 468.175;

(B) Is designed for, and is being operated or will operate in accordance
with the requirements of ORS 468.1553; and

(C) 1Is necessary to satisfy the intents and purposes of and is in
accordance with the applicable Department statutes, rules and
standards.

340-16-030 DETERMINATION OF PERCENTAGE OF CERTIFIED FACILITY COST
ALLOCABLE TO POLLUTION CONTROL

(1) Definitions

(a) MAnnual operating expenses" means the estimated coste of operating
the claimed facility including labor, utilities, property taxes,
insurance, and other cash expenses, less any savings in expenses
attributable to installation of the claimed facility. Depreciation,
interest expenses, and state and federal taxes are not included.

(b) T"Average annual cash flow" means the estimated average annual cash
flow from the claimed facility for the first five full years of
operation calculated as follows:

(A) Calculate the annual cash flow for each of the first five full years
of operation by subtracting the annual operating expenses from the
gross annual income for each year and

(B) Sum the five annual cash flows and divide the total by five. Where
the useful life of the claimed facility is legs than five years,
gsum the annual cash flows for the ugeful life of the facility and
divide by the useful life.

(¢) "Claimed facility cost™ means the actual cost of the claimed facility
minus the salvage value of any facilitieg removed from service.
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(d)

(e)

(2)

(a)

(b)
(c)

(d)

(e)

[(3)

(a)
(b)
(c)
(d)
(e)
3 [(W)]

"Grose annual income" means the estimated total annual income from
the claimed facility derived from sale or reuse of recovered materials
or energy or any other means.

"Salvage value" means the value of a facility at the end of its useful
life minus what it costs to remove it from service. Salvage value can
never be lessg than zero.

In establishing the portion of costs properly allocable to the
prevention, contrel or reduction of air, water or noise pollution
or solid or hazardous waste or to recycling or properly disposing
of used oil for facilities qualifying for certification under ORS
468,170, the Commission shall consider the following factors[, if
applicable] and make appropriate findings regarding their
applicability:

The extent to which the facility is used to recover and convert waste
products into & salable or usable commodity;

The estimated annual percent return on the investment in the facility;

The alternative methods, equipment and costs for achieving the same
pollution control objective;

Related savings or increase in costs which occur or may occur as a
result of the installation of the facility; or

Other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention,
control or reduction of air, water or noise pollution or solid or
hazardous waste or to recycling or properly disposing of used oil.
For facilities that have received preliminary certification and on
which construction has been completed before January 1, 1984, the
portion of actual costs properly allocable shall be:

Eighty percent or more.

Sixty percent or more but less than 80 percent.

Forty percent or more but less than 60 percent.

Twenty percent or more but less than 40 percent.

Less than twenty percent,]

[For facilities on which construction has been completed after
December 31, 1983,] The portion of actual costs properly allocable
shall be from zero to 100 percent in increments of one percent. If

zerc percent, the Commission shall issue an order denying
certification.
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B

n

£(5)]

[(6)]

(a)

(b)

(e)

(d)

In congidering the factors listed in 340-16-030, [to establish the
portion of costs allocable to pollution control, the Commission will
use the factor, or combination of factors, that resultg in the
smallest portion of costs allocable.] the Commission may determine
in ite findings that one or more factors are more important than

others and may assign different weights to the factors when

determining the portion of costs properly allocable to pollution

control.

When considering the estimated annual percent return on investment
in the facility, 340-16-030(2)(b), [is used to establish the
portion of costs allocable to pellution contrel,] the following
steps will be used:

Determine the claimed facility cost, average annual cash flow and
useful life of the claimed facility.

Determine the return on investment factor by dividing the claimed
facility cost by the average annual cash flow.

Determine the annual percent return on investment by using Table 1.
At the top of Table 1, find the number equal to the useful life of
the claimed faeility. In the column under this useful life number,
find the number closest to the return on investment factor, Follow
this row to the left until reaching the first column. The number

.in the first column is the annual percent return on investment for

the claimed facility. For a useful life greater than 30 years, or
percent return on investment greater than 25 percent, Table 1 can
be extended by utilizing the following equation:

IR = 1-(1+i)“n
i

Where: Ip is the return on investment factor.
i i= the annual percent returh on investment.
n ie the useful life of the claimed facility.

Determine the reference annual percent return on investment from
Table 2. Select the reference percent return from Table 2 that
corresponds with the year construction was completed on the claimed
facility. For each future calendar year not shown in Table 2, the
reference percent return shall be the five-year average of the rate
of return before taxes on stockholders' equity for all United States
manufacturing corporations for the five years prior to the calendar
year of interest.
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(e)

Determine the portion of actual costs properly allocable to pollution
control from the following egquation:

P = RROI - ROI X 100%
RROI

Where: Py, is the portion of actual costs properly allocable to
pollution control in percent, rounded off to the nearest
whole number.

ROI is the annual percent return on investment from Table 1.
RROI is the reference annual percent return on investment from
Table 2,

If ROI is greater than or equal to RROI, then the portion of actual
costs properly allocable to pollution control shall be zero percent.

340-16-035 PROCEDURE TO REVOKE CERTIFICATION

(1)

(a)
(b)

(2)

(3)

(4)

Pursuant to the procedures for a contested case under ORS 183.310
to 183,550, the Commission may order the revocation of the final
tax credit certification if it finds that:

The certification was obtained by fraud or misrepresentation or

The holder of the certificate has failed substantially to operate
the facility for the purpose of, and to the extent necessary for,
preventing, controlling or reducing air, water or noise pollution

or solid waste, hazardous wastes or recycling or disposing of used
0il as gpecified in such certificate, or has failed to operate the
facility in compliance with Department or Commission statutes, rules,
orders or permit conditions where applicable.

As soon as the order of revocation under this section has become
final, the Commission shall notify the Department of Revenue and the
county assessor of the county in which the facility is located of
guch order.

If the certification of a pollution control or solid waste, hazardous
wastes or used oil facility is ordered revoked pursuant to paragraph
(a) of subsection (1)} of this section, all prior tax relief provided
to the holder of such certificate by virtue of such certificate shall
be forfeited and the Department of Revenue or the proper county
officers shall proceed to collect those taxes not paid by the
certificate holder as a result of the tax relief provided to the
holder under any provision of ORS 307.405, 316.097 and 317,116.

Except as provided in subsection (5) of this section, if the
certification of a pollution contrel or splid waste, hazardous
wastes or used oil facility is ordered revoked pursuant to
paragraph (b) of subsection (1)} of this section, the certificate
holder ghall be denied any further relief provided under

ORS 307 .405, 316.097 or 317.116 in connection with such facility,
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as the case may be, from and after the date that the order of
revocation becomes final.

(5) Once a determination has been made under subsection (1) of this
section, the commission may revoke tax credits held for any
facility or piece of equipment which is for the purpose of
preventing, controlling, reducing, or eliminating pollution to
the same medis and which is at a location within or adjacent to
the property on which the non-complying facility is located.

(6) Upon notification by the certificate holder that the facility has
been inspected by DEQ and found to be in compliance, the commission
may reinstate any revoked tax credit certification if the
commission finds the non—complying facility has been brought into

compliance.

(7} 1If the commission reinstates certification, the commission shall
notify the Department of Revenue or the county assessor of the
county in which the facility is located that the tax credit
certification ig reinstated for the remaining period of the tax
credit, less the period of revocation. The period of revocation
would be from the date the Commissjion revokes the certificate to
the date the Commission reinstates the certifijcate.

[5] The [Department] commission may withhold revocation of a
certificate when operation of a facility ceases if the certificate
holder indicates in writing that the facility will be returned
to operation within five years time, In the event that the
facility is not returned to operation as indicated, the
[Department] commission shall revoke the certificate,.

340~16-040 PROCEDURES FOR TRANSFER OF A TAX CREDIT CERTIFICATE

To transfer a tax credit certificate from one holder to another, the
Commission shall revoke the certificate and grant a new one to

the new holder for the balance of the available tax credit

following the procedure set forth in ORS 307.405, 316.097, and
317.11s6.

340-16-045 FEES FOR FINAL TAX CREDIT CERTIFICATION

(1) An application processing fee of one-~half of one percent of the cost
claimed in the application of the pollution control facility to a
maximum of $5,000 shall be paid with each application. However, if
the application processing fee is less than $50, no application
processing fee shall be charged. A non-refundable filing fee of $50
shall be paid with each application., No application is complete until
the filing fee and processing fee are submitted. An amount equal
to the filing fee and processing fee shall be submitted as a required
part of any application for a pollution control facility tax credit.

-14-



(2)

(3)

(4)

(5)

Upon the Department's receipt of an application, the filing fee
becomes non—refundable.

The application processing fee shall be refunded in whole if the
application is rejected.

The fees shall not be considered by the Environmental Quality
Commission as part of the cost of the facility to be certified.

All fees shall be made payable to the Department of Environmental
Quality.

340~16-050 TAXPAYERS RECEIVING TAX CREDIT

(1)

(2)

(3)

(4)

(5)

(6)

A person receiving a certificate under this section may take tax
relief only under ORS 316.097 or 317.116, depending upon the tax
status of the person's trade or business except if the taxpayer is

a corporation organized under ORS Chapter 61 or 62, or any predecessor
to ORS Chapter 62 relating to incorporation of cooperative
associaticns, or is a subsequent transferee of such a corporation,

the tax relief may be taken only under ORS 307.405.

If the person receiving the certificate is an electing small business
corporation as defined in section 1361 of the Internal Revenue Code,
each shareholder shall be entitled to take tax credit relief as
provided in ORS 316.097, based on that shareholder's pro rata share
of the certified cost of the facility,

If the person receiving the certificate is a partnership, each
partner shall be entitled to take tax credit relief as provided
in ORS 316.097, based on that partner's pro rata share of the
certified cost of the facility.

Upon any sale, exchange or other disposition of a facility written
notice must be provided to the Department of Environmental Quality

by the company, corperation or individual for whom the tax credit
certificate has been issued., Upon reqguest, the taxpayer shall provide
a copy of the contract or other evidence of disposition of the
property to the Department of Environmental Quality.

The company, corporation or individual claiming the tax credit for

a leased facility must provide a copy of a written agreement between
the lessor and lessee designating the party to receive the tax credit
and a copy of the complete and current lease agreement for the
facility.

The taxpayer claiming the tax credit for a facility with more than
one owner shall provide a copy of a written agreement between the
owners desighating the party or parties to receive the tax credit
certificate.

MD1560.C
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(4)

(5)

The fees shall not be considered by the Environmental Quality
Commission as part of the cost of the facility to be certified.

All fees shall be made payable to the Department of Environmental
Qual ity - .

340-16-050 TAXPAYERS RECEIVING TAX CREDIT

(1)

(2)

(3)

(4)

(3)

(6}

A person receiving a certificate under this section may take tax
relief only under ORS 316,097 or 317.116, depending upon the tax
status of the person's trade or busineszs except if the taxpayer is

a corporation organized under ORS Chapter 61 or 62, or any predecessor
to ORS Chapter 62 relating to incorporation of cooperative
associations, or is a subsequent transferee of such a corporation,

the tax relief may be taken only under ORS 307.405.

If the person receiving the certificate is an electing small business
corporation as defined in section 1361 of the Internazl Revenue Code,
each shareholder shall be entitled to take tax credit relief as
provided in ORS 316.097, based on that shareholder's pro rata share
of the certified cost of the facility,

If the person receiving the certificate is a partnership, each
partner shall be entitled to take tax credit relief as provided
in ORS 316.097, based on that partner's pro rata share of the
certified cost of the facility.

Upon any gale, exchange or other disposition of a facility written
notice must be provided to the Department of Envirommental Quality

by the company, corporaticn or individual for whom the tax credit
certificate has been issued. Upon request, the taxpayer shall provide
a copy of the contract or other evidence of disposition of the
property to the Department of Environmental Quality,

The company, corporation or individual claiming the tax credit for

a leased facility must provide a copy of a written agreement between
the lessor and lessee designating the party to receive the tax credit
and a copy of the complete and current lease agreement for the
facility.

The taxpayer claiming the tax credit for a facility with more than
one owner shall provide a copy of a written agreement between the
owners designating the party or parties to receive the tax credit
certificate,

MD1560.C
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Attachment V

) . . . . , . Agenda Item No.
64th ORECON LEGISLATIVE ASSEMBLY 1987 Regular Session December 11,1987 EQC Meeting

@ ' B-Engrossed
House Bill 2023

Ordered by the flouse June 4
Including House Amendments dated May 14 apd June 4

Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession [iled (at the request of Joint Interim
Comrnittee on Hazardous Materials)

SUMMARY

The lollowing summary is not prepared by the sponsors of the measure and is not a part of the bady thereol subject
to consideration by the Legisiative Assernbly. It is an editor’'s briel statement of the essential features of the

meastre,

Allows pollution control facility tax credit on facility if erection, construction or instaliation
was completed before December 31, 18990. Esxtends tax credit of 50 percent of certified cost of fa-
cility through June 30, 1989, Extends tax crediil for facilities commenced after June 30, 1983, and
completed before December 1, 1990, at 25 percent of certified cost. Clarifies that yearly tax eredit
is still one-half of certified cost multiplied by percentage allocable to pollution and divided
by 10 years for facilities started before July 1, 1989, ' Clarifies that only owner or lessze, and
not both, can claim tax credit. Disallows credits for property installed or used for clean up of
emergency spills or unauthorized releases. Authorizes reinstatement of revoked tax credit if facility
is brought into compliance.

i A BILL FOR AN ACT

2 Relating to pollulion control tax credits; amending ORS 307.405, 318.097, 317.115, 463.135, 468.170
3 and 468.185.

4+ Be It Enacted by the People of the State of Oregon:

5 SECTION 1. ORS 307.405 is amended to read:

i 307.405. (1) A pollution control facility or facilities which have been constructed in accordance
7  with the requircments of ORS 468.165 (1), and have been certified by the Environmental Quality
8  Commissien pursuant to ORS 468.170 are exempt to the extent of the highest percentage figure
9  certified by the Environmental Quality Commission as the portion of the actual cost properly
10 allocable to the prevention, control or reduction of pollution. The exemption shall be allewed only
{1t if the taxpayer is a corporation organized under QRS chapter 61 or 62, or any predecessor o ORS
12 chapter 62 relating to incorporation of cooperative associations, or is a subsequent transferee of
13 such a corporation. If the subsequent transferee is organized under other than ORS chapter 61 or
4 62, the exemption shall only be allowed if the transfer occurs alter the expiration of five vears from
i5  the date of original certification by the commission.

16 {2) To qualify for the ad valorem tax relief:

17 {a} The pollution control facility must be erecled, constructed or installed in connection with
18 the trade or business conducted by the taxpayer on Oregon property owned or leased by said tax-
19 payer.

20 (b} The taxpayer must be the owner of the trade or business that utilizes Oregon property re-
21 quiring a pollution control facility to prevent ar minimize pollution or a person whe, as a lessee
22 under a writlen lease or pursuant to a written agreement, conducts the irade or business that op-
23 erates or utilizes such property and who by the terms of such lease or agreement is obliged to pay

24 the ad valorem taxes on such property. As used in this subsection, “owner” includes a contract

p
% NOTE: Matter sa hold face 1n an amrepded secuon 13 new: matter [italie and bracketed] 15 exisung law to be npitted
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purcha;ec,. .

(3) The ad valorem exemption of a facility shall expire, in any event: §,}

(a) Twenty [20] years from the date of its first certilication for any ewner or lessee by the
Environmental Quality Commission; or

(b) For a facility whose erection, construction or installation is commenced after June
30, 19289, and completed before December 11, 1990, 10 years from the date of its first certif-
ication for any owner or lessce by the Environmental Quality Commission,

{(4) Upon any sale, exchange, or other disposition of a facility, notice thereof shall be given to
the Environmental Quality Commissinn who shall revoke the certification covering such facility as
of the date of such disposition, The transferee may apply for a new certificate under ORS 468.170,
but the number of years of ad valorem tax exemption that may be claimed by the transferee is the
rcmainder of the exemption period specified in subsection (3) of this section.

(5) If the facility also functions to prevent pollution from operaticns conducted on other property
owned or leased by the taxpayer the Environmental Quality Commission shall state in its cer:ift
ication of the facility the percentage of the facility used to prevent pallution from such qualifying
trade or business conducted on such qualifying property. The exemption from ad valorem taxes un-
der this section shall be limited to such percentage of the value of the facility.

SECTION 2. ORS 316.097 is amended to read:

316.097. (1} A credit against taxes imposed by this chapter for a pollution contraoi facility or
facilities certified under ORS 468.170 shall be allowed if the taxpayer qualifies under subsection {4)
of this section.

(2) For a facility certified under ORS 468.170, the maximum credit allowed in any one tax year
shall be the lesser of the tax liability of the taxpayer or either of the following:

{a) For a facility whose erection, construction or installation is commenced before July
1, 1939, and completed before December 31, 1890, cne-half of the certified cost of the facility
multiplied by the certified percentage allocable to pollution control, divided by the number
of vears of the facility’s useful life. The number of years of the facility’s useful life used in
this calculation shall be the remaining number of years of useful life at the time the facility
is certified but not less than one year or more than 10 years.

{b) For a facility whose erection, construction or installation is commenced after June
30, 198%, and completed befors December 31, 1990, one-quarter of the certified cost of the
facility ::nuitiplied by the certified percentage allocable to pollution control, divided by the number
of years of the facility’s useful life. The number of years of the facility's useful life used in this
calculation shall be the remaining number of years of useful life at the time the facility is certified
but not less than one year or more than 10 years.

{3) To qualify for the credit the pollution control facility must be erected, constructed or in-
stalled in accordance with the provisions of ORS 488.165 (1).

{4}{a) The taxpayer who is allowed the credit must be:

{A) The awner of the trade or business that utilizes Oregon property requiring a poliution con-
trol facility to prevent or minimize pollution;

(B} A person who, as a lessee or pursuant o an agreement, conducts the trade or business that
wperates or utilizes such proparty; or

€} A person who, as an ownerl,] or lessee {or pursuan! to an agreement,] ownsl,] or leases lvr

has g he cfal inter ; - - .
ieaeficial interest int a pollution control facility used for resource recovery as defined in ORS

{21
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purchaser.. .

{3) .The ad valoremn exemption of a facility shall expire, in anv event: |]

(a) Twenty [20] ycars from the date of its first certification for any owner or lessee by the
Environmental Quality Commission; or

{t) For a facility whose erection, construction or installation is commenced after June
30, 1989, and completed before December 31, 1990, 10 years from the date of izs first certif-
ication for any owner or lessee by the Environmentat Quality Commission,

(4) Upon any sale, exchange, or other disposition of a facility, notice thereof shull be given to

the Environmental Quality Commissinn who shall revoke the certification covering such facility as

of the date of such disposition, The transferee may apply for a new certificate under ORS 468.170,

but the number of years of ad valorem tax exemption that may be claimed by the transferee is the
remainder of the exemption period specified in subsection (3) of this section.

(5) If the facility also functions to prevent poliution {from operatinons conducted on other pruperiy
owned or leased by the taxpayer the Environmental Quality Commission shall state in its certif
ication of the facility the percentage of the facility used to prevent pollution from such qualifving
trade or business conducted on such qualilying property. The exemption from ad valorem taxes un-
der this section shall be limited to such percentage of the value of the facility.

SECTION 2. ORS 316.097 is amended to read:

316.097. (1) A credit against taxes imposed by this chapter for a pollution control facility or
facilities certified under ORS 468.170 shall be allowed if the taxpayer qualifies under subsecction {4)
of this section.

{2) For a facility certified under ORS 488.170, the maximum credit allowed in any one tax vear
shall be the lesser of the tax liability of the taxpayer or either of the following:

{a) For a facility whose erection, construction or installation is commenced before July
1. 1839, and completed before December 31, 1990, one-half of the certified cost ol the [acility
multiplied by the certified percentage allocable to pollution control. divided by the number
of vears of the facility’'s useful life. The number of years of the facility’'s useful life used Iin
this calculation shall be the remaining number of years of useful] life at the time the facility
s certified but not less than one year or more than 10 years.

(b} For a facility whose erection, construction or installation is commenced after June
30, 1989, and completed before December 31, 1990, one-quarter of the certified cost of the
facility fnultiplied by the certified percentage allecable to pollution control, divided by the number
of years of the facility’s useful life. The number of years of the facility's useful life used in this
calculation shall be the remaining number of years of useful life at the time the facility is certified
but not less than one year or more than 10 years.

(3} To qualify for the credit the poliution controi facility must be erected, coastructed or in-
stalled in accordance with the provisions of ORS 468.165 {1).

(4¥{a} The taxpayer who is allowed the credit must be:

(A} The owner of the trade or business that utilizes Oregon property requiring a pollution con-
trol facility to prevent or minimize pollution;

IB) A person who, as a lessee or pussuant to an agreement, conducts the trade or husiness that
tperates of utilizes such property; or

1 A person who, as an ownerl,] or lessce for pursuant to an agreement,] owns(,] or ivases for

has a Genefleial inter ; N ax .
wedeficial interest in} a pollution control facility used fur resource recovery as defined in ORS

{2l
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459.605. Such person may, but need not, operate such facility or conduct a trade or business that
ulilizes property requiring such a facility. 1f more than one person has an interest under this sub-
paragraph in a resource recovery facility, only one may claim the credit allowed under this
section. lend without regard to ORS 468.170 (9), one or more persons recewe & certificate, such person
wr persons may allocate all or any puart of the certified cost of such facility among any persvis and
their successors or assigns hauwing an interest under this subpuragraph. Such allocation shall be evi-
denced by a written statement signed by the person or persons recewng the cerlificate and designuling
the persons to whom the certified costs have been allocated and the amount of certified cost allocated
to eacht] The person claiming the credit as between an owmer and lessee under this subpara-
graph shalil be designated in a written statement signed by bo.th the lessor and lessee of the
facility; this statement shail be filed with the Department of Revence not later than the final day
of the lirst tax vear for which a tax credit is claimed. [pursuant to such agreement. In ne event shail
the aggregate certified costs allocated between or among more than one person exceed the amount of
the total certified cost of the facility.] As used in this puragraph, “owner” includes a contract pur-
chaser; and

{b) The facility must be owned or leased during the tax year by the taxpayer claiming the
creditl, except as otherwise provided in subparegraph (C) of paragraph (o) of this subsection,) and
must have been in use and operation during the tax year for which the credit is claimed.

(3} Regardless of when the facility is erected, constructed or installed, a credit under this sec-
tion may be claimed by a taxpayer:

{a} For a facility qualifying under QRS 468.185 (1}(a) ar (b), only in those tax years which begin
en or after January 1, 1967.

(b} For a facility qualifying under ORS 468.165 (1}{c), in those tax years which begin on or after -
Januvary 1, 1973

(¢} For a facility qualifying under ORS 468.165 (1)(d), i those tax years which begin on or after
January 1, 1584.

6} For a facility certi{led under ORS 468.170, the maximum total credit allowable shall not ex.
ceed:

{a} One-half of the certified cost of the facility multiplied by the certified percentage
allocable to pollution control; or

(b} For a facility whose erection, construction or installation is commenced after June
30, 1989, and completed before December 31, 1990, one-quarter of the certified cost cf the
facility multiplied by the certified percentage aliocable to poilution contrel.

{7) The credit provided by this section is not in lieu of any depreciation or amortization de-
duction for the facility to which the taxpayer otherwise may be entitled under this chapter for such
year,

(8 Upon any sale, exchange, or other disposition of a facility, notice thereof shall be given to
the Environmental Quality Comumission who shall revoke the certiflication covering such facility as
of the date of such disposition. The transferee may apply for a new certificate under ORS 468.170,
but the tax credit available to such transferee shail be limited to the amount of credit not claimed
by the transferor. The sale, exchange or other disposition of shares in an electing small business
corporation as defined in section {1371) 1361 of the Internal Revenue Code or of a partner’s interest

in a partnership shall not be deemed a sale, exchange or other disposition of 2 fucility for purposes

of this subsedtion.

13
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{9 Any tax credit otherwise allowable under this section which is not used by the taxpayer in
a particular year may be carried forward and offset against the taxpayer's tax liability for the neat
succeeding lax year. Any credit remaining unused in such next succeeding tax year may be carricd
foeward and used in the second succeeding tux year, and likewise, any ¢redit not used in that second
succeeding tax year may be carried forward and used in the third succeeding tax year, bul may not
be carried forward for any tax year thercafier. Credits may be carried forward to and used in a tax
year beyond the years specified in ORS 468.170.

(10) The taxpayer’s adjusted basis for determining gain or loss shall not be further decreased
by any tax credits allowed under this section.

(11} If the taxpayer is a shareholder of an electing small business corporation, the credit shail
be computed using the shareholder’s pro rata share of the corporation's certified cost of the facility.
In all other respects, the allowance and effect of the tax credit shall apply to the corporation as
otherwise provided by law,

SECTION 3. ORS 317.116 is amended to read:

317.116. (1) A credit against taxes imposed by this chapter for a pollution controi fucility or
facilities certified under ORS 468.170 shall be allowed if the taxpayer qualifics under subsection (4)
of this section.

(2) For a facility certified under ORS 468.170, the maximum credit ailowed in any one taxable
year shall be the lesser of the tax liability of the taxpayer or either of the following:

{a) For a facility whose erection, construction or installation is commenced before July
1, 1989, and completéd before December 31, 1990, one-hall of the certified cost of the [lacility
multiplied by the certified percentage allocable to pollution control, divided by the number
of years of the facility’s useful life. The number of years of the facility's useful life used in
this calculation shall be the remaining number of years of useful life at the time the facility
is certified but not less than one year or more than 10 years.

(b) For a facility whose erection, construction or installation is commenced after June
30, 1989, and completed before December 31, 1990, one-quarter of the certified cost of the
facility multipiied by the certified percentage ajlocable to pollution control, divided by the number
of years of the facility’'s useful life. The number of years of the facility's useful life used in this
calculation shall be the remaining number of years of useful life at the time the facility is certilied.
but not less than one year or more than 10 years.

(3) To qualify for the credit the pollution contrel facility must be erected, constructed or in-
stalled in accordance with the provisions of ORS 468.165 (1).

(4){a) The taxpayer who is allowed the credit must be:

(A} The owner of the trade or business that utilizes Oregon property requiring a pollution con-
trol facility to prevent or minimize poliution;

(B) A person who, as a lessee or pursuant to an agr‘éement, conducts the trade or business that
operates or utilizes such property; or

(C) A person who, as an ownerl,] or lessee {or pursuant lo an agreement,) ownsl} or leases [or
has @ bereficial interest in] a pollution control facility used for resource recovery as defined in CORS
459.005. Such person may, but need not, operate such facility or conduct a trade or business that
utiliees property requiring such a {acility. [f more than one person has an interest under this sub-
paragraph in a resource recovery facility, only one may claim the credit allowed under this

section. land wuhoul regard to ORS 163.170 (9). one or mare persons receive g certificate, such person

(41
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(9 Any tax credit otherwise allowable under this section which is not used by the taxpayer in
a particular your may be carried forward and offset against the taxpayer's tax liability {or the nest
succeeding tax year. Any credit remaining unused in such next succreding tax year may be carricd
forward and used in the sccond succeeding tux year, and likewise, any credit not used in thatl second
succeeding tax year may be carried furward and used in the third succecding tax year, but may not
be carried forward [or any tax ycar therealter. Credits may be cacried forward to and used in a tax
vear beyond the years specified in ORS 468.170,

{10} The taxpayers adjusted basis (or determining gain or loss shall not be {urther decreased
by any tax credits allowed under this section.

{11} If the taxpaver is a shareholder of an electing small business corporation, the credit shall
be cumputed using the shareholder’s pro rata share of the corporation's certified cost of the facility.
In ail other respects, the allowance and effect of the tax credit shall apply o the corporstion as
otherwise provided by law.

SECTION 3. ORS 317.116 is amended to read:

317.116. {1} A credit against taxes imposed by this chapter for a pollution control fucility or
facilities certified under ORS 468.170 shail be allowed if the taxpayer qualifies ynder subsection (4
of this section.

(2} For a facility certified under ORS 468.170, the maximum credit allowed in any one taxable
year shall he the lesser of the tax liability of the taxpayer or either of the following:

{a) For a facility whose erection, construction or installation is commenced before July
1, 198%, ond completed before December 31, 1990, one-half of the certified coust of the facility
multiplied by the certified percentage allocable to pollution control, divided by the number
of years of the facility’s useful life. The number of years of the facility’s useful {ife used in
this calculation shall be the remaining number of years of useful life at the time the facility
is certified but not less than one year or more than 10 years.

{b)} For a facility whose erection, construction or installation is commenced after June
30, 1989, and completed before December 3}, 1990, one-quarter of the certified cost of the
[acility multiplied by the certified percentage allocable to poliution control, divided by the number
of vears of the facility’s useful life. The number of years of the facility's useful life used in this
calculation shall be the remaining number of years of useful life at the time the facility is certified,
but not iess than one year or more than 10 years.

(3) To qualify for the credit the pollution control lacility must be erected, constructed or in-
stalied in accordance with the provisions of ORS 468.1635 (1).

(4){a} The taxpayer who is allowed the credit must be:

{A) The owner of the trade or business that utilizes Oregon property requiring a pollution con-
trol facility to prevent or minimize pollution;

{B) A person who, as a lessee or pursuant Lo an agreement, conducts the trade or business that
operates or utilizes such property; or

{C) A person who, as an ownerl,] or lessee {or pursuant to an agreement,| ownsL] or leases (or
has a beneficial interest in] a pollution control facility used for resource recovery as defined in ORS
439.005. Such person may, but need not, operate such facility or conduct a trade or business that
utilizes property requiring such a facility. If more than one person has an interest under this sub.
paragraph in a resource recovery facility, only one may claim the credit allowed under this

section, land wwthout regard te QRS 463.170 (92, one or more persons receive a certificate, such person
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or persons may aliecate all er any part of the cerlified cost of suck factlily amoeng ary persons and
their successors or assigns having ar inlerest under this subparpgraph. Such allocation shall be ey
denced by a written stalement signed by the person or persons receiving certification and designating
the persons to whom the certified costs have been allacated and the armount of certified cost allacated
to eachl The person claiming the credit as between an owner and lessee under this subpara-
graph shall be designated in a written statement signed by both the lessor and lessee of the
facility; this statement shall be filed with the Department of Revenue not later than the final day
of the first tax year for which a tax credit is claimed. [{pursuant to such ugreement. In no event shail
the aggregate certified costs allocated belween or among more than one person exceed the amounl of
the total certified cost of the fucility.] As uysed in this paragraph, “owner” includes a contract pur-
chaser; and o

(b) The faciiity must be owned or leased during the tax year by the taspayer claiming the credit
lexcept as prouided in subparagraph (C) of paragraph (a) of this subsection,} and must have heen in
use and operation during the tax year for which the credit is claimed.

(5) Regardless of when the facility is erected, constructed or installed, & credit under this sec.
tion may be claimed by a taxpayer:

{a) For a facility qualifying under ORS 468.163 (1M{a) or (b}, only in those tax years which begin
on or after January 1, 1967.

{by For a facility qualifying under ORS 468:165 (1}c), only in those tax yeuars which begia on or
after January 1, 1973,

(<Y Fur a facility qualifying under ORS 468.165 (1)(d}, in those tax years which begin on or after
danuary 1, 1984,

(8) For a facility certified under ORS 468.170, the maximum total credit allowable shal! not ex.

ceed:
{a) One-half of the certified cost of the facility multiplied by the certified percentage

allocable to pollntion control; or

{t} For a facility whose erection, construction or installation is commenced after June
3¢, 1989, and completed before December 31, 1990, one-quarter of the certified coust of the
facility multiplied by the certified percentage allocable to pollution control.

{7) The credit provided by this section is not in lieu of any depreciation or amartization de-
duction for the facilitv to which the taxpayer otherwise may be entitled under this chapter for such
year.

(8) Upon any sale, exchange, or ather disposition of facility, notice thereof shall be given to the
Environmental Quality Commission who shall revoke the certification covering such facility as of
the date of such disposition. The transferce may apply for a new certificate under ORS 468,170, hut
the tax credit available to such transferee shall be limited to the amount of credit not claimed by
the transferor. The sale, exchange or other disposition of a partner’s interest in a partnership shall
not be deemed a sale, exchange or other disposition of a facility for purposes of this subsection.

(2) Any tax credit otherwise allowable under this section which is pot used by the taxpayer in
a particular year may be carried forward and offset against the taxpayer’'s tax liability for the next
succeeding tax year. Any credit remaining unused in such next succeeding tax year may be carried
forward and used in the second succeeding tax year, and likewise, any credit not used in that second
succeeding tax year may be carried forward and used in the third succecding tux year, but may not

be carried forward for any tax year therealler. Credits may be carried forward to and used in a tax
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year beyond the years specified in ORS 468.170.

{10) The taxpayer’'s adjusted basis for determining gain or loss shall not be further decreased
by any tax credits allowed under this section.

SECTION 4. ORS 468.155 is amended to read:

468.155. (1}a) As used in ORS 468.155 to 468.190, unless the context requires otherwise, “pul-
lution control facility” or “facility” means any land, structure, building, installation, excavation,
machinery, equipment or device, or any addition to, reconstruction of or improvement of, {and or
an exjsting structure, building, installation, excavation, machinery, equipment or device reasanably
used, erected, constructed or installed by any person if:

{A) The principal purpose of such use, erection, construction or installation is to comply with
a requirement imposed by the department, the federal Environmental Protection Agency or regional
air pollution authority to prevent, control or reduce air, water or noise poliution or solid or haz-
ardous waste or to recycle or provide far the appropriate disposal of used oil; or

(B) The sole purpose of such use, erection, construction or installation is to prevent, ¢ontrol or
reduce a substantial quantity of air, water or noise pollution or solid or hazardous waste or to re-
cycle or provide for the appropriate dispasal of used oil.

{b} Such prevention, control or reduction required by this subsection shall be accomplished by:

(A) The disposal or elimination of or redesign to climinate industrial waste and the uge of
treatment works for industrial waste as defined in ORS 468.700;

(B) The disposal or elimination of or redesign to eliminate air contaminants or air pollution or
air contamination sources and the use of air cleaning devices as defined in ORS 468.275;

(C) The substantial reduction or elimination of or redesign to eliminate noise pollution ar nouise
emission sources as defined by rule of the commission; .

{D) The use of a [resourcel material recovery process which obtains useful material [or energy
resourcest from material that would otherwise be solid waste as defined in ORS 439.005, hazardous
waste as defined in ORS 486.005, or used cil as defined in ORS 468.850{. For the purposes of ORS
168.155 to 468.190, “solid waste facility” shall clso include subsequent additions, made either to an
already certified facility or to an eperation which would have qualified as a facility but for the fuct that
it was erected, constructed or installed before January 1, 1973, which will increase the production or
recovery of useful materials or energy over the amount being produced or recovered by the original
facility whether or not the malerials or energy produced or recovered are similar to these of the ori-
ginal facility]; or

(E) The treatment, substantial reduction or elimination of or redesign to treat, substantially re-
duce or eliminate hazardous waste as defined in ORS 466.005. ’

(2. “Pollution control facility” or “facility” does not include:

(a} Air conditioners;

(b) Septic tanks or other facilities for human waste;

{c) Property installed, constructed or used for moving sewage to the collecting facilities of a
public or quasi-public sewerage system;

(&) Any distinet portion of a solid waste, hazardous waste or used oil facility that makes an in-
significant contribution te the purpose of utilization of solid waste, hazardous waste ar used ail in.
cluding the following specific items:

{A) Office buildings and furnishings;

{B1 Parking lots and road improvements;

{6}
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year beyond the years specified in ORS 468.170,

(10) The taxpayer's adjusted basis for determining gain or loss shall not be further decreascd
bv any tax credits allowed under this section.

SECTION 4. ORS 468.155 is amended to read:

468.135. (1)(a) As used in ORS 468.155 to 468.190, unless the context requires otherwise, “pol-
lution control facility” or “faciity” means any land, structure, building, installalion, excavation,
machinery, equipment or device, or any addition to, reconstruction of or impravement of, fand or
an existing structure, building, installation, excavation, machinery, equipment or device reasanably
used, erected, constructed or installed by any person if:

{A) The principal purpose of such use, erection, construction or installation is to comply with
a requiremeni imposed by the department, the federal Environmental Protection Agency or regional
air poliution authority to prevent, control or reduce air, water or noise poilution or solid or haz-
ardous waste or to recycle or provide for the appropriate disposal of used oil; or

{B) The sole purpose of such use, erection, construction or installation is to prevent, control or
reduce a substantial quantity of air, water or noise pollution or solid or hazardous waste or to re-
cyele or provide for the appropriate disposal of used oil.

{b) Such prevention, contral or reduction required by this subsection shall be accomplished by:

{A} The disposal or elimination of or redesign to climinate industrial waste and the use of
treatment works for industrial waste as defined in ORS 468,700;

{B) The disposal or elimination of or redesign to eliminate air contaminants or air pollution ar
air contamination sources and the use of air cleaning devices as defined in ORS 468.2753;

(C) The substantial reduction or elimination of or redesign to eliminate noise pellution or aovise
emission sources as defined by rule of the comumission; )

{DY The use of a [resource] material recovery process which obtains uscful material {or energy
resources] from material that would otherwise be solid waste as defined in ORS 439.065, hazardous
waste as defined in ORS 466.005, or used oil as defined in ORS 468.850{. For the purposes of ORS
168.135 to 468.130., "solid waste facility™ shall also include subsequent additions, made either to an
already certified facility or to an operation which would have qualified as a factlity but for the fact that
it was erected, constructed or installed before January 1, 1973, which will increase the production or
recovery of useful materials or energy over the amount being produced or recovered by the original
facility whether or not the materials or energy pruoduced or recovered dre similar to those of the ori-
ginal facility); or

(E) The treatment, substantial reduction or elimination of or redesign to treat, substantiaily re-
duce or eliminate hazardous waste as defined in ORS 466.005.

(2). “Pollution control facility” or “facility” does not include:

(a} Air conditioners;

(b} Septic tanks or other facilities for human waste;

{¢) Property installed, constructed or used for moving sewage to the collecting facilities of a
public or quasi-public sewerage system;

(d) Any distinct portion of a solid waste, hazardous waste or used oil facility that makes an in-
significant contribution to the purpose of utilization of solid waste, hazardous waste or used oil in-
cluding the following specific items:

{A) Office buildings and furnishings;

{B) Parking lots and road improvements;

(6l
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(C) Landscaping;

{D) External lighting:

(E) Company signs;

(F} Artwork; and

{G) Automobiles; [er)

(e) Replacement or reconstruction of all or a part of any facility for which a pollution control
facility certificate has previously been issucd under ORS 488.170, except:

{A) If the cost to replace or reconstruct the facility is greater than the like-for-like replacement
cost of the original facility due to a requirement imposed by the department, the federal Environ-
rmental Protection Agency or a regional air poliution authority, then the faciiity may be eligible Tor
tax credit certification up to an amount equai to the differcnce between the cost of the new factlity
and the like-for-like replacement cost of the original facility; or ’

(B} If a facility is replaced or reconstructed before the end of its useful life then the facility
may be ecligible (or the remainder of the tax credit certified to the original facility; or L1

(D) Property installed, construcied or used for clean up of emergency spilly or unauthor-
ized releases, as defined by the commission.

SECTION 5. ORS 468.170 is amended to read:

468.170. (1) The commission shall act on an application for certification before the 120th day
after the fling of the application under ORS 468.165. The action of the commussion shall include
certification of the actual vost of the facility and the portion of the actual cost properly allecable
to the prevention, conirel or reduction of air, water or noise pollution or solid or hazardous wurte
or to recycling or properly disposing of used oil as set {urth in ORS 468,130 (2}, Each certificate
shull bear a separate serial number for each such lacility.

{2) If the comumission rejects an application for certification, or certifies a lesser actual cost of
the facility or a lesser portion of the actual coust properly alliocable to the preventicn. control or
reduction of air, water or neise poilution or solid or hazardous waste or to recveling or properly
disposing of used oil than was claimed in the application for certification, the conunission shall
cause written notice of its action, and 2 concise statement of the findings and reasons thereiur, ‘o
be sent by registered or certified mail to the applicant before the 120th day after the fhing of the
application, (Failure of the commission to act constitules rejection of the applicalion.]

{3) If the application is rejected for any reason, including the information furnizhed by the ap-
plicant as to the cost of the facility, or if the applicant is dissatisfied with the certificaticn of actual
cast or portion of the actual cost properly allocable to prevention, control or reductiun of air, water
ar noise pollution or solid or hazardous waste or to recycling or properly disposing of used oil the
applicant may appeal from the rejection as provided in ORS 468.118. The rejection or the certilt
ication is final and conclusive on all parties unless the applicant takes an appeal therefram as pro.
vided in ORS 468.110 be‘l‘ore the 30th day after mctice was mailed by the commission,

(4)(a) The commission shall certify a poliution control, solid waste, hazardous waste or used oil
facility or portion thereof, for which an application has been made under ORS 468.1835. if the com-

mission finds that the facility:
(A} Was crected, consiructed or installed in accordance with the requirements of ORS 468.165

(1) and 468.173;
{B} Is designed for, and is being vperated or will operate in accordunce with the requirements

of ORS 468,155 (1) and (2} and
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{C) Is necessary to satisfy the intents and purposes of ORS 454.010 to 454,040, 434.203 to 454.255,
454,405, 454.425, 454.505 1o 454.535, 454,603 to 454.745, ORS chapters 459 and 467 and this chapler
and rules thercunder. )

{b} No determtination of the proportion of the actual cost of the facility to be cortitind shall be
made until receipt of the application.

{¢} If one or more facilities constitute an operational unit, the commission may certify such ta
cilities under one certificate. A certificate under this section is effective for purpuses of tax relief
in accordance with ORS 307,405, 316.097 and 317.072 il erection, construction or installativa of the
facility was [begun] completed before Deecember 31, {1988] 1990

{5} A person receiving a certificale under this section may take tax relief valy under ORS
316.097 or 317.116. depending upan the tax status of the person's trade or business except if the
taxpayer is a corporation organized under ORS chapter 61 or 62, or any predecessur to ORS chapter
62 relating to incorporation of cooperative associations, or is a subsequent transferee of such a
corporation, the tax relief may be taken only under ORS 307.405.

(6} If the person receiving the certificate is an electing small business corporation as delined in
section 1371 of the Internal Revenue Code, each shareholder shall be entitled tc take tax credit re-
lief as provided in ORS 3186.097, based on that sharehoider's pro rata share ol the certified cost of
the facility.

{7} If the person receiving the certificate is a partnership, each partner shall be entitled to take
tax credit relief as provided in ORS 316,097, based on that partner’s pro rata share of the certified
cost of the facility.

(8} Certification under this section of a pollution control facility qualiifying under ORS 168.1G5
{1) shail be granted for a period of 10 consecutive years which 10-year period shall begin with the
tax year of the person in which the facility is certified under this section, except that if ad valorem
tax reliefl is utilized by a corporation organized under ORS chapter 81 or 62 the facility shall be
exempt (rom ad valorem taxation for a period of 20 consecutive years, or 10 years if construction
is commenced after June 30, 1989, and completed before December 31, 1990, {from the date of
its first certification by the commission.

{9} Portions of a facility qualifying under ORS 488.165 {1)(c) may be certified separately under
this section if ownership of the portions is in more than one person. Certification of such portions
of a facility shall inciude certification of the actual cost of the portion of the facility to the person
receiving the certification. The actual cost certified for all portions of a facility separately certified
under this subsection shall not exceed the total cost of the facility that wouid have been certified
under one certificate. The provisions of ORS 318.097 (8) or 317.116 (8}, whichever is applicable, shall
apply to any sale, exchange or other disposition of a certified portion of a facility.

SECTION 6. ORS 468.185 is amended to read:

468.185. (1} Pursuant to the procedures for a contested case under ORS 183.310 to 183.530, the
commission may order the revocation of the certification issued under QRS 468.170 of any pollution
control or solid waste, hazardous wastes or used oil facility, if it finds that:

(a) The certification was obtained by fraud or misrepresentation; or

{b) The holder of the certificate has failed substantially to operate the facility for the purpose
uf, and to the extent necessary for, preventing, contralling or reducing air, water or noise pollution
ur solid waste, hazardous wastes or used oil asg specified in such certificate.

bl
2 As s s the e of o ari : : o i
{23 As soun as the order of revocation undoer this section has become final, the conunission shall
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{C) 1s necessary to satisly the intents and purposes of ORS 454.810 to 454.040, 434205 10 454.233,
454,405, 454.425, 454.505 te 454.535, 454.605 to 454.745, ORS chapters 439 and 467 and this chapter
and rules thercunder.

(b} No determination of the proportion of the actual cost of the facility to be certitied shall be
made unti} receipt of the application.

{c} {f one or more facilities constitute an operational unit, the commission may cortify such ta-
cilities under une certilicate. A certificate under this section is elfective [or purposes cof tax relief
in accoedance with ORS 307.4035, 316.097 and 317.072 if erection, construction or 1astajlation of the
facility was |beguni completed before December 31, {1988] 1990.

(3} A person receiving a certificate under this section may tuke tax relief unly under ORS
316.097 or 317.116. depending upon the tax status of the person’s trade or business except if the
taxpayer is a corporation organized under ORS chapter 61 or 62, or any predecessur to ORS chapter
62 relaling to incorporation of cooperative associations, or is a subsequent transferee of such a
corporatlion, the tax relief may be taken only under ORS 307.405.

(8} If the person receiving the certificate is an electing small business corporation as defined in
section 1371 of the Internal Revenue Code, each shareholder shall be entitled to take tax iredit re-
lief as provided in ORS 316.097, based on that shareholder’s pro rata share of the certified cost of
the facility.

7} il the person receiving the certificate is a partnership, each partner shall be vntitied to take
tax credit reliel as provided in ORS 316.097, bascd on that partner’s pro rata share of the vertified
cost of the facility.

{8) Certification under this section of a pollution control facility qualifying under QRS 488.165
(1) shall he granted for a period of 10 consecutive years which 10-year period shall begin with the
tax year of the persen in which the facility is certified under this section, except that if ad valorem
tax relief is utilized by a corporation organized under ORS chapter 81 or 62 the fucility shall be
exempt {rom ad valorem taxation for a period of 20 consecutive years, or 10 years if construction
is commenced after June 30, 1989, and completed before December 31, 1929, from the date of
its first certification by the commission.

{9} Portions of a facility qualifying under ORS 488.165 {1}{c} may be certified separately under
this section if ownership of the portions is in more than one person. Certification of such portions
of a facility shall include certification of the actual cast of the portion of the facility to the persun
receiving the certification. The actual cost certified for all portions of a {acility separately certified
under this subsection shall not exceed the total cost of the facility that would have been certified
under one certificate. The provisions of ORS 316.097 (8) or 317.116 (8), whichever is applicable, shall
apply to any sale, exchange or other disposition of a certified portion of a facility.

SECTION 3. ORS 468.185 is amended to read:

468.183. (1) Pursuant to the procedures for a contested case under QRS 183.310 to 183.530, the
commission may order the revocation of the certification issued under ORS 468.170 of any pollution
cuntrol or solid waste, hazardous wastes or used oil facility, if it finds that:

{a) The certification was obtained by fraud or misrepresentation; or

b} The holder of the certificate has failed substantially to operate the facility for the purpose
of, and to the extent necessary for, preventing, contrailing or reduciny air, water or noise pollution
or solid waste, hazarddus wastes or used oil as specified in such certificate.

{2 LY S . P el . . - P
2 A3 soun as the order of revocation under this section has become Hnal, the cominission shall
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notify the Department of Revenue and the county assessor of the county in which the fartlity is {o-
cated of such order. *

{3} If the certification of a potlution control or solid waste, hazardous wastes or used oil facility
is ordered revoked pursuant to paragraph (a) of subsection (1} of this section, all prior tax relief
provided to the holder of such cortificate by virtue of such certificate shadl be forfeited and the
Drpartment of Revenue or the proper county officers sinll proceed to catlect those taxes not paid
by the certificate holder as a result of the tax reliel provided to the hobder undee any provision of
ORS 367.405, 316.097 and 317.116.

(4) Except as provided in subsection (3} of this section, il the certilication of a4 pollution
control or solid waste, hazardous wastes or used oil fucility is ordered revoked pursuunt to para-
graph (b} of subsection (1) of this scetion, the certificate holder shall be 'L{l‘l"li.t_‘d any further refief
provided under ORS 307403, 316.097 or 317.116 in connection with such lucility, as the case may
be, from and after the date that the order of revocation becumes final,

(5) The commission may reinstate n tax credit certification revoked under paragraph (b)
of subsection {1} of this section if the commission finds the facility has been brought into
compliance. If the commission reinstates certification under this subsection, the commis-
sion shall notify the Department of Revenue or the county assessor of the county in which
the facility is located that the tax credit certification is reinstated {or the remaining period

of the tax credit, less the period of revocation as determined by the cominission.

f9]
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Attachment VI
Agenda Item No.
December 11, 1987
] , R i EQC Meeting
Environmental Quality Commission

N o ot 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE {503) 229-5696

o5

DEQ-46

MEMORANDUM
To: Environmental Quality Commission DATE : November 11, 1987
From: Maggie Conley, Hearing Officer

Subject: Report from the Hearing held November 2, 1987

Proposed Pollution Control Tax Credit Rules

Summary of Proceedings

One person attended the hearing, which was held at 3 p.m. in Portland,
811 SW Sixth, in the DEQ 4th floor conference room. Maggie Conley,
Intergovernmental Coordinator for DEQ presided. Also attending from DEQ
was Bob Brown from the Hazardous and Solid Waste Division.

No one provided oral testimony at the hearing. Three written comments were
received. '

Summary of Testimony

Jean Meddaugh, representing the Oregon Environmental Council, presented
written testimony supporting the definition of the term "material recovery"
(OAR 340-16-010) and requesting the addition to the rules of a regquirement
for the EQC to make findings when certifying tax credits.

Bob Hall representing PGE, submitted written testimony requesting an
addition to the rule which would allow property used in the cleanup of
spills or unauthorized releases to be eligible if the spill or unauthorized
release was due to an activity operating in conformance with an EPA
requirement.

James Brown, an attorney representing Omark Indugtries supported the
definition of "property installed, constructed or used for cleanup of
emergency sSpills or unauthorized releases.”

MC:y

MY6334

229-6408

November 10, 1987
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November 3, 1987

Maggie Conley

Department of Environmental Quality
811 8W Sixth Ave

Portland OR 97204

Dear Ms. Conley:

Portland General Electric has reviewed DEQ's proposed amendments to
the pollution control tax credit rules (OAR340-16-010 through
340-16-050). We penerally agree with the direction of the proposed
rule but would like to offer one minor suggestion; that being in
section 340-16-010, definitions, sub 10: In the second sentence of
sub 10 after the word "DEQ permit" add ", or in conformance with an
EPA requirement," and then continue with the sentence as proposed.

The intent of this amendment would be to include activities
undertaken to satisfy federal requiremenis as well as operation in

compliance with a DEQ permit.

We thank you very much for your assistance on this matter, and we
will be glad to assist in any way possible.

Sincerely,
W

“Robert E. Hall

REH: jc

gov.1141

121 8W. Salenen Street, Portland, Cregon 87204
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BOGLE &GATES December 11,1987 EQC Meeting

LAW OFFICES 1600 Willamefte Center Seattle
121 S.W. Salmon Anchorage
Portland, OR 97204 Bellevie
Tacoma
{508} 222-1516 Washington, D.C.
JAMES C. BROWN Fax: (503) 2272207 Yakima
November 9, 1987
Christie Nuttall BY MESSENGER

Department of Environmental Quality
Management Services Division

811 S.W. Sixth Avenue

Portland, Oregon 97204

Re: Amendment to Pollution Control Tax Credit Rules

Dear Ms. Nuttall:

Let me first of all take this opportunity to thank the
DEQ for extending the written comment date on the proposed
changes to the pollution control tax credit rules from November 2
to November 9, 1987. This extension gave Bogle & Gates the
necessary time to adequately review these changes, on behalf of
our clients.

Bogle & Gates supports the changes as written and
especially commends the DEQ for the manner in which it has
crafted the definition of the clause, "Property installed,
constructed or used for clean-up of emergency spills or
unauthorized releases," OAR 340-16-010(10). We support the DEQ
in continuing to allow pollution control tax credits for
remediation efforts used to detect, deter or prevent future
spills, as well as spill clean-up equipment for a spill or
unauthorized release from a DEQ permitted activity or a pollution
control activity not subject to a DEQ permit.

If Bogle & Gates can be of any further assistance to

the Department in this matter, please call.
Sincerely,

BOGLE & GATES

JCB/vp
c¢c: Maggie Connally, DEQ
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2637 SW. Wa’rerAvenue e Portfland, Oregon G7201 8 (503) 222-1963

COMMENTS SUBMITTED BY
THE OREGON ENVIRONMENTAIL. COUNCIL

ON
THE DEPARTMENT OF ENVIRONMENTAL QUALITY'S
PROPOSED AMENDMENTS TO CHAPTER 340, DIVISION 16
POLLUTION CONTROL TAX CREDIT RULES

OAR 340-16-010 (7)

This definition adequately addresses the Oregon
Environmental Council's concern over tax credits being
given for processes which simply result in cross-media
ghifts of poliution.

We support this amendment.

OAR 340-16~-020 (2) (b)

As with 340-16-020 (2) (c), "a concise statement of
the findings and reasons therefore" should be required
for certification as it is for rejection.

OAR 340~16-030 (2)&(4)

Requiring the commission to consider all five
factors in order to determine percent allocable is wise,
and we appreciate the need for a case-~by-case
determination on weighing the factors. We feel .
strongly, however, that a "concise statement of the
findings and reasons therefore" should also be required
in support of each case~by-case determination.

OAR 340-16-035 (6)

Although we guestion the logic of the staff report
(Item D, OCct.9,1987 EQC Meeting) that "with the ability
to reinstate revoked tax credits, it will be more likely
that the Department will recommend revocation of tax
credits as an enforcement tool," we do approve offering
reinstatement as an incentive for compliance, assuming
that DEQ staff have enforced the law and revoked the
credits for noncompliance in the first place.

Beyond these specific comments we find the proposed
amendments acceptable and support their adoption by the
Commission.

.Comments respectfully submitted by:

/ﬁ an C. Meddaugh
{.#ssociate Director
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Environmental Quality Commission

DEGQ-46

NERL Sorpecivicr 1 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
TO: Environmental Quality Commiseion DATE: November 24, 1987
FROM: Director

SUBJECT: Agenda Item J, December 4, 1987, EQC Meeting

Proposed Adoption of Amendments to the State Implementation
Plan OAR 340-20-04/: Redesignation of the Salem Area to Attainment
for Ozone,

Background

Bagsed on measured violations of the ambient air quality standard in 1977 and
1978, the Environmental Quality Commission (Commission} designated the Salem
area as non—attainment for ozone. In June 1979, the Commission adopted an ozone
control strategy for the Salem Non-attainment Area. The Environmental
Protection Agency (EPA) approved this strategy in June, 1980. In September
1980, the Commission adopted a reviged strategy which was approved by the EPA in
April 1982, -

Since 1977, ambient ozone levels in the Salem area have improved significantly.
No exceedances of the 0,12 ppm standard have been recorded since 1981, and the
Department of Environmental Quality (Department) projects compliance through the
year 2000 even with possible growth of 1000 tons/year of volatile organic
compounds. This data demonstrates that it is appropriate for the Commission to
redesignate the Salem area as in attainment for ozone,

At ite August 28, 1987, meeting, the Commission authorized a public hearing on
the proposed redesignation of the Salem area as in attainment for ozone., The
request for authorization to hold a public hearing on this issue contains
additionzl information supporting the redesignation action and is attached to
this memorandum (Attachment A),

On August 1, 1987, the Department issued a public hearing notice of the proposed
redesignation of the Salem area, This public notice, including a Statement of
Need describing the Commission's legal authority is attached {Attachment B). On
September 10, 1987, the Statesman Journal and the Oregonian published notices
concerning the proposed redesignation. On September 15, 198/, a notice of
hearing was published in the Secretary of States' Bulletin. The Department held
a public hearing, as scheduled, on October 16, 198/, but no one attended and no
comments were received.

Alternatives and Evaluation

There appear to be at least two alternatives regarding the ozone attainment
statug of the Salem area. These two alternatives are:
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1. The Commission could retain the ozone homattainment status for the
Salem area and the Department could continue to administer the new
source review program under the existing rules. This requires major
new or modified sources to install equipment capable of meeting the
lowest achievable emission rate (LAER).

2. The Commigsion could redesignate the Salem arez as in attainment for
ozone and the Department could administer the new source review
progran within the available airshed capacity. Major new or modified
sources would be required to install best available control technology
(BACT) which is slightly less stringent than LAER.

The first alternative could be challenged by the publiec, local government or
industry since several consecutive years of ozone monitoring indicate compliance
with the ozone standard in the Salem area. Only three years of compliance with
the standard are required for redesignation.

Redesignation of the Salem area, as outlined in the secornd alternative, would
make it easier and less expensive for industries with significant VOC emissions
to locate or expand in the Salem area. New or expanded industries would be
required to provide for best available control technology (BACT) rather than the
more stringent lowest achievable emission rate (LAER).

BACT requires the maximum practical control of emissions, taking into account
energy and economic factors. BACT must always be at least ag stringent as the
New Source Performance Standards (NSPS} identified by EPA and the Department.
LAER is more stringent than BACT or NSPS and is defined as the lowest emission
rate allowed or achieved anywhere, without regard to cost or energy use.

The Department recommended the second alternative in the proposal that went to
public hearing, Under this alternative, the Department recommended that the
Commission revise the State Implementation Plan, replacing the existing Salem
ozone attaimment strategy with a new ozone maintenance strategy., This is
similar to the action taken by the Commission on the Medford ozomne strategy in
January 1985 and approved by EPA in June 1986, The proposed rvevision is
included as Attachment C. This altemative would allow the Department to review
new or expanding VOC sources and insure that proposed VOC increases would not
exceed the airshed capacity.

The proposed rule appears to affect land use and appears to be consistent with
the Statewide Planning Goals., The Coos~Curry Council of Governments detemmined
that the proposed redesignation of Salem had no impact on its area. The Lane
Council of CGovernments likewise made no comments, The State Intergovernmental
Relations Division Clearinghouse found that the redesignation caused no
significant conflicts with plans, policies or programe of state or local
governments. The Department received no other correspondence or comments, The
Department has made no changes in the draft rule,

Summation
1. The Salem area is currently designated as an ozone nomattainment area,

2. The current Salem ozone strategy was adopted by the Commission in September
1980 and approved by EPA in April 1982,

3. Regular measurements of the ambient ozone levels in the Salem area indicate

consistent attainment of standards since 1979, Based on this data, the
Department initiated a rulemaking procedure to redesignate the Salem area

as in attainment for ozone.
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4. On August 28, 1987, the Commission authorized a public hearing on the
proposed rule. On September 10th, and 15th, 1987, public notice of the
hearing was published in local newspapers and the Secretary of States'
Bulletin, respectively.

5. No persons appeared at the public hearing on October 16, 1987, and the
Department received no comments favoring or opposing the proposed rule.

6. No conflicts or problems with the proposed rule were identified through the
A-95 intergovernmental review process,

7. The current designation of the Salem area as in non—attainment for ozone
imposes unnecessarily stringent restrictions upon new industries and small
%usi?esses emitting significant amounts of volatile organic compounds

vog) .

8. The implementation of an ogone maintenance gtrategy would allow the
Department to review new and expanding VOC sources and insure that these
sourceg would not exceed the airshed capacity. About 1000 tons/year of VOC
increases could be accommodated and should be adequate to address growth
through the year 2000,

Director's Recommendation

Based on the Summation, it is recommended that the Commission adopt the proposed
amendment to the State Implementation Plan which redesignates the Salem area as
in attainment for ozone, and replaces the Salem ozone attainment strategy with
an ozone maintenance strategy, OAR 340-20-047 (Section 4.5 of the State
Implementation Plan).

\
1

Fred Hansen

Attachments:

A, Request for Authorization to Hold a Public Hearing
B. Public Notice and Statement of Need for Rulemaking
C. Draft Rule Amendment OAR 340-20-047 (SIP Section 4.5)

Sarah Armitapge:
503-229-5581
November 24, 1987
AD1731
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el GOLOSCHMIDT 811 SW SIXTH AVENUE, PORTLAND, OR 97204 PHONE (503) 229-5696
MEMORANDUM
To: Environmental Quality Commission

From: fred Hansen, Birector

Subject: Agenda Item Noo B, August 28, 1987, EQC Meeting

mmz_mo
Proposed Redesiagnatio ]

for @

BACKGROUND

The Clean Air Act of 1977 required States to submit plans to demonstrate
how they will attain and maintain compliance with national ambient air
standards for those areas designated as "nonattairmment®. The Salem area
was designated nonattaimment for ozone in June 1979 based oh measured
violations of the ambient air quality standard for ozone in 1977 and 1978.

The Envirommental Quality Commission adopted an ozone control strategy for
the Salem Nonattainment Area in June 1979. This strategy was approved by
the Environmental Protection Agency (EPA)} in June 1980. A revised strategy
was adopted by the Commission in September 1980 and approved by EPA in
April 1982.

Ambient ozone levels in the Salem area have improved significantly since
1977. No exceedances of the standard have been recorded since 1981,
Compliance is also projected for future years, It therefore appears
appropriate to redesignate the Salem area as attaimment for ozone.

ORS Chapter 468,020 gives the Commission authority to adopt necessary rules
and standards; ORS°463.305 authorizes the Commission to prepare ahd develop
a comprehensive plan for "atr poliution control.
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Ozone can be both protection and pollution in our environment. 1In the
stratosphere, ozone protects the earth from the harmful effects of
ultraviolet radiation. At ground level, ozome is an air pollutant with
undesirable effects on people, plants, and materials., It is the ground
lTevel ozone that is addressed by the Salem ozone control strategy.

Ozone is a highly reactive compound of oxygen and the main component of
photochemical oxidants or smog. In high concentrations it can cause
difficulty in breathing, chest pain, chest and nasal congestion, coughing,
eye irritation, nauseas and/or headaches, Ozone can reduce plant growth
and crop yield, It cah affect a variety of materiais, resulting in fading
of paint and fabric and accelerated aging and cracking of synthetic rubbers
and simil ar materials.

Qzone is formed by photochemical reactions in the atmosphere between
hydrocarbons or volatile organic compounds (VOC) and nitrogen oxides (NOy)
in the presence of direct sunlight and warm temperatures. The highest
concentrations of ozone generally occur dowmwind of urban areas. The Salem
ozone data has been collected near Turner, about eight miles south of
Salem,

Reducing VOC emissions is the accepted method of controlling ground level
ozone concentrations. The major sources of VOC emissions are motor
vehicles, gasoline transport/storage/marketing, and industrial coating and
degreasing operati ons,

VOC emissions from stationary and mobile sources in the Salem area have
decreased substantially since the 1977 base year used for strategy
development. VOC emission inventories are summarized in Table l.

Table 1. - Salem Nonattainment Area Volatile Organic Compound
Emission Inventories.

Source Catagory 1977 1980 1981 1982 1983 1984 1985
Stationary Sources 1924 202 2030 1711 1637 1671 1686
Mobile Sources 6080 5115 4806 4652 4364 4217 4016

Total 8004 7141 6836 6363 6001 5888 5702

Highway motor vehicie VOC emissions have steadily decreased each year due
to the Federal Motor Vehicle Emission Control Program (federal new car
program). Highway motor vehicle emissions are expected to continue to
decrease for the next several years.
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Stationary source emissions of VOC in the Salem area have decreased by more
than 28% during the 1977-85 period. The stationary source VOC emission
reductions are primarily due to lower petroleum marketing and storage
emissions as a result of DEQ regulations for bulk storage plants and
service stations. These regulations require recycle or capture of gasoline
vapors during storage and transport.

o Jona T
Ambient ozone Tevels in the Salem area are summarized in Table 2, No
exceedances of the 0.1l2 ppm one-hour average ozohe standard have been
recorded in the Salem area since 198l. Because up to one exceedance per

year is allowed by the standard, Salem ambient ozone levels have been in
compliance with the standard since 1979,

Table 2. Summary of Ambient Ozone Levels in the Salem Area from
1979 to 1986.

Number of Days

Year Maximum S 4§Q9ﬂﬂ_tU&¢L_w__u~M§£“Q 12_pom

1979 0.14 0.11 1
1980 0.09 0.08 0
1981 0.13 0.12 1
1982 0.08 0.08 0
1983 0.11 0.11 0
1984 0.11 0.10 0
198 0.12 0.11 0
1986 0.11 0210 4]
YOC Airshed Capacity

The Salem area is considered a rural ozone nonattainment area. This means
that ozone levels in Salem are the result of not only local YOC emissions
but also upwind VOC emissions (in this case from the Portland areal), The
Salem and Portland ozone control strategies have reduced VOC emissions
below the level required for attaimment for the ozone standard.

Salem has been in attalnment with the ozone standard since 1979, Since
that time both Portland and Salem area YOC emissions have continued to
decline. The Portland ozone strategy adopted by the Commission in January,
1986 indicates that Portiand-Vancouver YOC emissions will be kept about 20%
below 1980 Tevels in order to meet the ozone standard in the Portland area.
Salem area YOC emissions 1n 1980 {(about 7000 tons} thus provide =
conservative estimate of the total annual Salem ajrshed capacity for VOC.
Because the current VOC emission rate is somewhat below 6000 tons/year, a
growth cushion of more than 1000 tons/year can be identivied for new or
expanding VOC sources in the Salem area, This growth cushion is expected
to increase each year as highway vehicle emissions continue to decrease,
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The Salem VOC airshed capacity should be adequate for normal growth and
development through at least the year 2000. Most new VOC sources emit less
than 40 tons/year. It is very unusual for a new YOC source to emit more
than 200 tons/year. Only seven existing VOC sources in Oregon emit more
than 1000 tons/year (paper coating plants or resin manufacturers in all
cases).

Redesignation Alternatives

There appear to be at least two alternatives regarding the czone
attal nment statuys of the Salem area. These two alternatives are:

1. The Commission could retain the ozone nonattainment
status for the Salem area and the Department could
continue to administer the new source review progrem
under the existing rules. This requires major new or
modifijed sources to install equipment capable of
meeting the Towest achievable emission rate (LAER).

2. The Commission could redesignate the Salem area as
attainment for ozons and the Department could
administer the new source review program within the
avaiiable ajirshed capacity. Major new or modified
sources would be required to install best available
control technology (BACT).

The first alternative could be challenged by the pubiic, local government
or industry since several consecutive years of ozone monitoring indicate
compliance with the czone standard in the Salem area. Only three years of
compliance with the standard are required for redesignation,

Redesignation of the Salem areas as outlined in the second alternatives
would make it easier and less expensive for industries with significant VOC
emissions to Tocate or expand in the Salem area. New or expanded
industries would be required to provide for best availabie control
technology (BACT) rather than the more stringent lowest achievable emission
rate (LAER),

BACT requires the maximum practical control of emissions, taking inte
acoount energy and economic factors. BACT must always be at least as
stringent as the New Source Performance Standards (NSPS} identified by EPA
and the Department. LAER is more stringent than BACT or NSPS and is
defined as the lowest emission rate alloved or achieved anywhere, without
regard to cost or energy use.

The Department recommends the second alternative. Under this aiternatives
the Department recommends that the Commission revise the State
Implementation Plan, replacing the existing Salem ozone attajnment strategy
with a new ozone maintenance strategy. This is similar to the action taken
by the Commission on the Medford oczone strategy in January 1985 and
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approved by EPA in June 1986. The proposed revision is included as
Attachment 2, This alternative would allow the Department to review new or
expanding VOC sources and insure that proposed VOC increases would not
exceed the airshed capacity.

SUMATT
1. The Salem area is currently designated as an ozone nonattainment area.

2, The current Salem ozone strategy was adopted by the Commission in
September 1980 and approved by EPA in April 1982.

3. No exceedances of the 0.12 ppm one-hour average ozone standard have
been recorded in the Salem area since 198l1. Because up to one
exceedance per year is allowed by the standard, Salem ambient ozone

levels have been in compliance with the standard since 1979,

4. The Department has reviewed the ambient ozone data and VOC emission
trends in the Salem and upwind Portland areas and concluded that Salem
ozone levels should remain well below the oczone standard if Portland
VOC emissions remain below 1980 levels (as projected in the Portland
ozone strategy) and Salem VOC emissions do not exceed 7000 tons per
year (approximate 1980 emission inventory).

5. It appears appropriate to redesignate the Salem area as attainmment for
ozone.

6. The Department has prepared a proposed ozone maintenance strategy for
the Salem area which should insure the maintenance of the ozohe
standard in future years.

DIRECTOR' S RECOMMENDATION

Based on the Summation, it is recommended that the Commission authorize a
public hearing to take testimony on:

1. The proposed redesignation of the Salem area as attaipment for
ozone; and

2. The propoused replacement of the Salem ozone attaimment strategy

{Section 4.5 of the State Implementation Plan) with an ozone
maintenance strategy as a revision to the State Implementation

Pian.

Fred Hansen
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Attachments: 1. Draft Public Hearing Notice.

2. Draft Statements of Need for Rulemaking,
Fiscal and Economic Impact, and Land Use
Consistency.

3. Proposed Salem Ozone Maintenance Strategy as a
Revision to the State Implementation Plan.

Meriyn Hough:CBJ
AD1176

229~6446

August 11, 1987
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Proposed Redes1gnation of the Saiem Area as Attainment for Ozone and

Revision of the State Clean Air Act Implementation Plan
\. y
Date Prepared: August 1, 1987
Hearing Date: October 16, 1987
Comments Due:  October 21, 1987
KWHO IS Residents, industries, and local governments of the Salem area.
AFFECTED:
WHAT IS The Department of Enviromnmental Quality is proposing to amend OAR
PROPOSED ¢ 340-20-047, the Oregon Clean Air Act State Implementation Plans by
revising the ozone controil strategy for the Saiem Ozone Nonmattainment
Area, and redesignating the area as attainment for ozone,
WHAT ARE THE Major elements of the rule change inciude:
HIGHL IGHTS: o Redesignating the Salem area as being in compliance with the
' State and Federal ambient air standards for ozone,
o Revising the ozone strategy from an "atta1nment strategy" to a
maintenance strategy".
o Recognizing a 7000 ton per year airshed capac1ty for Volatile
Organic Compounds in the Salem area.
HEW 70 Copies of the complete proposed rule package may be obtained from the
COMMENT ¢ Air Quality Division in Portland (811 S.W. Sixth Avenue} or the

regional office nearest you. For further information contact
Merlyn Hough at 229-6446 {(call toll-free, 1=-800-452~4011).

A public hearing will be held before a hearings officer at:

11:00 AM,

October 16, 1987

DEG Wiliamette Valley Region
895 Summer St. NE

Salems OR 97310

Oral and written comments will be accepted at the public hearing.
Written comments may be sent to the DECG Air Quality Divisiom

811 SW 6th Ave., Portland, OR 97204; but must be received by no later
than October 21, 1987.

FOR FURTHER INFORMATION:

811 8.W. 6th Avenue

Portland, OR 97204 Contact the perscn or divislon identified in the public notice by calling 229-5696 in the Portland area. To avoid long
T distance charges from other parts of the stata, call 1-800-452-4011.

11/1/B6 :



WHAT IS THE
NEXT STEP:

AA3978

After pubiic hearing the Environmental Quality Commission may adopt
rule amendments identical to the proposed amendmenis, adopt modified
rule amendments on the same subject matter, or decline to act. The
adopted rules will be submitted to the U. S. Environmental Protection
Agency as part of the State Clean Ajr Act Implementation Plan. The
Commission's deliberatlion should come in December 1987 as part of the
agenda of a regularily scheduled Commission meeting.

A Statement of Need, Fiscal and Economic Impact Statement, and Land
Use Consistency Statement are attached to this notice.



RULEMAKING STATEMENTS

for

Proposed Redesignation of the Salem Area as Attaimment
for Ozone and Revision of the State Clean Air Implementation Plan

Pursuant to ORS 183.335, these statements provide information on the
fntended action to amend a rule.

STATEMENT OF NEED:

L ega i AH !;hO[‘jxy

This proposal amends O0AR 340-20-047. It is proposed under authority of ORS
Chapter 468, inciuding Section 305 which authorizes the Environmental
Quality Commission to adopt a general comprehensive plan for air pollution
control. ,

Need for the Rule
The Salem Area is currently designated as a nonattainment area for ozone
based on violations of the ambient air ozone standard in 1977, and 1978.

The area has been in continuous compliance with the oczone standard since
1979 and is expected to remain in compiiance in future years.

Principal Documents Relied Upon

Clean Afr Act as Amended (PL 95-95) August 1977.

EPA Control Technology Guidelines.

DEQ Updated Emission Inventories,

DEQ Ambient Monitoring Data for Ozone and Precursorss

EPA Users Manual for Kinetic Model and QOzone Isopleth Plotting Package.
EPA Guideline for Use of City-Specific EKMA in Preparing Ozone SIPs.

FISCAL AND ECONOMIC IMPACT STATEMENT:

The proposed rule change would affect industries locating or expanding in
the Salem area. The proposed redesignation as an ozone attainment area
would make it easier and less expensive for industries and small businesses
with significant VOC emissions to locate or expand in the Salem area.

LAND USE CONSISTENCY STATEMENT:

The proposed rule appears to affect land use and appears to be consistent
with the Statewide Planning Geoals.

With regard to Goal 6 (air, water, and Tand resources quality) the rules
are designed to enhance and preserve air quality in the affected area and
are considered consistent with the goal.

Goal 11 (public facilities and services) is deemed unaffected by the rule,
The rule does not appear to conflict with other goals,

Public comment on any land use Issue involved is welcome and may be
sug?itted in the same fashions as are indicated for testimony in this
noti ce.



It is requested that lTocal, state, and federal agencies review the proposed
action and comment on possibie conflicts with their programs affecting
land use and with Statewide Planning Goals within their expertise and

Jurisdiction,

The Department of Enviromnmental Quality intends to ask the Department of
Land Conservation and Development to mediate any apparent conflict brought
to our attention by local, state, or federal authorities.

ARB979
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4.5.0 SALEM AREA MAINTENANCE PLAN FOR OZONE

4.5.,0.1 Introduction

Salem was designated as a nonattainment area for ozone in June 1979
hased on measured exceedances of the ozone standard in 1977 and
1978, The Environmental Quality Commission adopted an ozone
control strategy for Salem in June 1979. This strategy was
approved by the Environmental Protection Agency (EPA) in June 1980.
A revised strategy based on EPA rural ozone policy was adopted by
the Commission in September 1980 and approved by EPA in April 1982Z.

Ambient ozone levels in the Salem area have improved significantly
since 1977. The Salem area has been in continuous compliance with
the ambient ozone standard since 1979.

The Salem ozore strateqy has been revised from an attainment
strategy to a maintenance strategy. The maintenance strategy is
designed to ensure that compliance with the ozone standard is
majntained in the Salem area in future years,.

4.5.0.2 Summary

AR3975

Ozone is a colorless and potentially toxic gas associated with
photochemical smog. It is formed by photochemical reactions in the
atmosphere between oxides of nitrogen and veiatile organic
compounds (VYOC) in the presence of direct sunlight and warm
temperatures, Reducing VOC emissions is the accepted method of
lowering ozone levels.

VOC emissions from stationary and mobile sources in the Salem area
has decreased substantially since the 1977 base year. These VOC
emission decreases have been primarily due to the following
measuress

1. Highway motor vehicle VOC emissions have decreased each
year due to the Federal Motor Vehicle Emission Control
Program (federal new car program).

2. Stationary source VOC emissions decreased substantially
from 1977 to 1985 due to new VOC control requirements for
several industrial and commercial source categories.

Future VOC emission increases will be controlled as a result of the
new source review (NSR) and plant site emission 1imit (PSEL) rules.
The Salem ozone strategy has an estimated 7000 tons per year YOC
Airshed Capacity. This provides significant room for new or
expanding YOC Sources in the Salem area because YOC emissions have
been less than 6000 tons per year during 1984-86 and continue to
decrease due to the federal new car program.



4.5.1 AMBIENT AIR QUALITY
4.5.1.1 Identification of Studv Area

The Salem city 1imits were designated a Nonattainment Area for
ozone in March, 1978. The original Nonattainment Area was expanded
by the Mid~-Willamette Yalley Council of Governments to incliude the
area within the Salem Area Transportation Study boundary. A
description of the SATS boundary is containped in the appendix to
the Oregon State Implementation Plan.

4.5.1.2 Agbient Monitoring Data

The Salem area ozons monitor is located downwind of the city at
Cascade Jpr, High in Turner. Since 1982, the monitor has operated
during the summer ozone season only.

Ambient ozone levels in the Salem area are summarized in Table
4.5-1. The Salem area has been in continuous compliance with the
235 microgram per cubic meter (0.12 ppm) ozone standard since 1979,

em From 1979 10 1986,
Ozone levels (ppm hourly average) -~ Number of Days
Year Maximu Second Highest Qver 0.12 pom
1979 0.14 0,11 1
1980 0.09 0.18 (¢]
losl 0.13 0.12 1
1982 0.08 0.08 0
1983 0.11 0.11 0
ig84 G.1l1 0.10 0
1985 0.12 0.11 0
1986 0.11 0.10 0

4.5.,2 EMISSION INVENTORY

Annual VOC emission inventories are summarized in Table 4.5-2. The
highway emissions are based on EPA Mobile 3 emission factors and the
point source emissions are based on specific industrial
production/emission information for each year,

Table 4.5-2. Salem Volatile Organic Compound Emission Inventories

Yolatile Orgapic Compounds Emissions (Tons Per Year)

Source Category 1977 1980 1981 1982 1983 1984___ 1985
Stationary Sources 1924 20% 2030 1711 1637 1671 1686
Mobile Sources 6080 5115 4806 4652 4369 4211 A0lS

Total 8004 7141 6836 6363 6001 5888 5702

AA3975 -2-



Highway motor vehicle YOC emissions have decreased substantially since
1977 due to the Federal Motor Vehicle Emission Control Progream (federal

new car program).

Highway motor vehicle YOC emissions are expected to

continue to decrease for the next several years,

Stationary socurce YOC emissions in the Salem area have decreased by more

than 28% during the 1977-1985 period.

The VOC emission reductions are

primarily due to lower petroleum marketing and storage emissions as a
result of DEQ regulations for bulk storage plants and service stations.

4.5.3 CONTROL STRATEGY
4.5.3.1 YOC Control Measures

The primary control measure for the reduction of transportation VOC
emissions in the Salem area has been the federal new car program,

Industrial and commercial YOC emissions have been reduced as a re-

sult of YOC rules adopted by the Environmental Quality Commission

in December 1978 with subsequent revisions,

These YOC rules affect

gasoline marketing up to the service station underground tanks,
prohibit the use of cutback asphalt; control paper coating opera-
tions, small degreasers and cold cleaners; and affect roof coating

contractors,

The Tevel of control required is consistent with

Reasonably Available Control Technology (RACT) as defined by EPA in

its Control Technology Guideline documents.

The industrial and

commercial VOC rules are summarized in Table 4,.5-3,

Table 4.5=3.

Lol RIS

Bule (OAR) Soyrce Category Compliance Date
340=22-180 Degreasers 04/0L/80
340-22-110 Service Station Loading (Stage I) 04/01/81
340-22=120 Gasoline Delivery Trucks 04/01/ 8L
340-22-130 Bulk Gasoline Terminals 07/31/81
340=22-120 Gascline Bulk Plants 07/31/81
340=22-220 Dry Cleaners (Perchloroethylene) 01/ 01/ 82
340=22=170 Paper and Can Coating 12/31/82
340-22-170 Metal Coating 12/31/82
340-22=140 Cutback Asphalt 04/01/79
340-22-160 Liquid Storages, Second Seals 12/31/81
340-22-210 Printings Flexographic 07/01/82
340=-22=-200 Flatwood Coating 12/31/82

AA3 975



The new source review rules are contajned ih Oregon Administrative
Rules (OAR) 340-20-220 to 275. The new source review rules require
major new or modified VOC point sources locating in an attainment
area to:

l. Provide best available control technology;

2. Demonstrate that the source would not cause violations of
any PSD air quality increments or any state or federaj

: ambient air quality standards; and

3. Demonstrate that the source would not impact a designated
nonattainment area greater than the significant air quality
impact levels.

New or modified VOC sources which would emit 40 tons or more of VOC
per year are considered major sources and are subject to the new
source review rules.

4050303 - Laf]

4,5.3 .4

AR 975

Plant site emission limits rules are contained in OAR 340~20-300 1o
320. These ruies establish a baseline ailowable emission rate for
existing VOC point sources. These rules do not aliow significant
growth of stationary source emissions unless a growth margin is
availabie or an offset can be obtained.

YOC Alrshed Capacity

Salem area is considered a rural ozone nonattalnment area. This
means that ozone levels in Salem are the resuit of not only local
YOC emissions but also upwind VOC emissions (in this case from the
Portiand area). The Salem and Portiand ozone control strategies

have reduced VOC emissions below the level required for attainment
for the ozone standard.

Salem has been in attaimnment with the ozone standard since 1979.
Since that time both Portland and Salem area YOC emissions have
continued to decline. The Portiand ozone strategy adopted by the
Commission in January 1986 indicates that Portland-VYancouver
emissions will be kept about 20% below 1980 levels in order to meet
the ozone standard in the Portiand area. Salem area VOC emissiohs
in 1980 (about 7000 tons) thus provide a conservative estimate of
the total annual Salem airshed capacity for VOC. Because the
current YOC emission rate is somewhat below 6000 tons/years a growth
cushion of more than 1000 tons/year can be identified for new or
expanding YOC sources in the Salem area. This should provide for
normal growih and development through at least the year 2000,

The actual VOC airshed capacity may be considerably larger than 7000
tons/year. The Department will reassess the alrshed capacity in =
future years {f the YOC emission inventory approaches 7000 tons/year
or if ozone concentrations approach the ambient standard.



" 4.5.4

RULES AND REGULATIONS

The Oregon Revised Statutes (ORS) Chapter 468 authorizes the Oregon
Environmental Quality Commission to adopt programs necessary to meet and
maintain state and federal ambient air quality standard. The mechanisms
for implementing these programs are the Oregon Administrative Rules
{OAR). Pertinent rules were discussed previously and are summarized in
Tabie 4.5-5.

Table 4.5-5, Summary of Rules Pertinent to the Salem Ozore Control Strategy.

Rule (OAR)‘ - ‘ sublect
340-20-220 to 275 New Source Review
340-20=300 to 320 Plant Site Emission Limits

340-22-100 to 220 General VOC Emission Standards

4.5.5

4.,5.6

AR3975
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FROGRESS MON ITORING

The Salem area is expected to remain in compliance with the ambient ozone
standard in future years, DEQ will review ambient ozone data onh a
quarterly basis and YOC emission inventories on an annual basis to ensure
that compliance with the ambient ozone standard is maintained.

PUBLIC NOTICE AND HEARING

A pubiic hearing on the Salem ozone maintenance strategy was held in
Salem in October 1987. The public hearing notice was i{ssued 30 days
prior to the hearing.

The public hearing notice was distributed for local and state agency re-
view by the A-95 State Clearinghouse 60 days prior to the adoption of the
Salem ozone maintenance strategy.



